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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERM, 1908.

NICHOLS & SHEPARD COMPANY, APPELLEE, V. FRANK
STEINKRAUS, APPELLANT.

Fmep DECEMBER 17, 1908. No, 15,425,

L Trial: VERDICT: FATLURE TOo OBJECT. In an action upon a promis-
sory note, the execution of which was admitted, and the defense
was fraudulent misrepresentations of fact and breach of war-
ranty as to the quality of the property for the purchase price
of which the note was given in part, the court instructed the
jury that their finding should be in favor of plaintiff upon its
cause of action for a specified sum, being the principal and in-
terest due upon the note. The jury returned a verdict finding
the amount due plaintiff to be 10 cents less than the sum named
by the court in the instruction. No objection was made to the
verdict, and the erroneous computation was not called to the
attention of the court until after judgment had been rendered.
Held, That the objection came too late; that, if the jury made
an error of 10 cents in computing the interest, the attention of
the court and jury should have been called to the fact, if at
all, before the discharge of the jury, in order that the verdict
might be referred back and the proper computation made.

2. Costs, Taxation of: FAILURE TO Excepr: Review. The action hav-
ing been instituted in the distriet court, and the verdict and
judgment having been found and entered for $200, which was
within the jurisdiction of a justice of the peace, the defendant’
moved the court for a retaxation of the costs, taxing plaintiff’s
costs to it. The motion was sustained, and the costs so taxed,
and to which no exception, was taken. Held, No error, and that
the action of the court was final and could not be reviewed in
the supreme court.
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3. Appeal: INSTRUCTIONS: HARMLESS EBROR. An instruction given by
a court to the trial jury, which, if wrong, could not have been
prejudicial to the party complaining, will not be examined upon
a hearing on appeal.

4. Instructions based upon the issues and evidence, if reflecting them
correctly, are not erroneous.

6. Appeal: Virpicr: EvipENCE. The jury being the sole judges of
the weight of the evidence, their verdict will not be set aside
if suslained by any reasonable construction of the evidence.

APPEAL from the district court for Lancaster county:
LincoLN Frost, JUDGE. Affirmed.

Berge, Morning & Ledwith, for appellant,
Billingsley & Greene, contra.

REESE, C. J.

This is an action upon a promissory note for $200,
bearing date March 10, 1904, with interest at 6 per cent.
per annum from its date. The suit was instituted in the
district court for Lancaster county, as the accumulation
of interest, if computed, would render the action beyond
the jurisdiction of a justice of the peace.

The defendant answered, admitting the execution of
the note, but alleging as defenses: First. That the note
was given as a part of $550 agreed to be paid as the dif-
ference between the price of two traction engines ex-
changed by the parties, and that at the time of the ex-
change plaintiff represented that the engine traded to him
was sound and in good working order in every particular,
fit and suitable for the purpose for which he desired to
use it; that the representations were untrue and false,
and known to be so when made, but unknown to defend-
ant; and that defendant relied upon and believed the
same, and would not have made the exchange but for the
representations. Second. That at the time of the ex-
change and the execution of the notes plaintiff warranted
said engine to be in good working order and in good con-
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dition in every particular, and in all respects snitable and
fit for good work as a traction engine, and defendant re-
lied upon such warranty. Third. That the engine was
not sound and suitdable for the work intended, but was
defective, specifying the particulars in which it was
claimed the defects existed, and which were unknown to
defendant at the time of the exchange, and that said en-
gine was worth no more than the one given plaintiff in
exchange; that as soon as defendant discovered the de-
fects in said engine he notified and requested plaintiff “to
make it right, but plaintiff denied that there was anything
wrong with said engine, and refused to do anything in
the matter of repairing and making the same according
to representations”; that he had paid the sum of $50 on
the note in suit, and at the time requested plaintiff to
make good to him the damage he had sustained, but plain-
tiff had refused so to do, and refused to accept or receive
said engine when its return was offered by defendant;
and that defendant had been damaged by the fraudulent
representations in the sum of $550.

To this answer plaintiff replied, first, by general de-
nial; second, by setting up the contract entered into at
the time of the exchange; third, that by reason of the
terms of said contract defendant was estopped to avail
himself of the matter alleged in the second defense set up
in the answer.

A jury trial was had, which resulted in a verdict being
returned finding for the plaintiff on its cause of action
for $235.75, and in favor of defendant on his cause of
action in the sum of $35.75, and assessing the amount of
plaintiff’s recovery at $200, an amount equal to the face
of the note without the addition of interest. Defendant
filed a motion for a new trial. Plaintiff filed a motion,
moving the court “to enter judgment herein for the plain-
tiff for the sum of $235.75, or set aside the verdict of the
jury in so far as the finding of $35.75 in favor of defend-
ant is concerned, and grant plaintiff a new trial upon the
cross-action of defendant,” assigning a number of grounds
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therefor. Both motions were overruled, and judgment
was rendered upon the verdict, to which exceptions were
entered. Plaintiff also filed a motion for judgment for the
sum of $200.10 allowing the finding in defendant’s favor
for $35.75 to stand, and alleging that the true amount due
on the note at the time of the return of the verdict was
$235.85. This motion was overruled, and exception was
duly taken.

In the instructions given to the jury, the court directed
them to find that there was due plaintiff on its cause of
action the sum of $235.85, and then determine the amount
of damages due defendant, if anything, and find for plain-
tiff or defendant according as the balance might be. This
the jury did not do, but found the amount due plaintiff to
be $235.75, as above stated. If the true amount due upon
the note was in fact $235.85, which we do not determine,
the attention of the court should have been called to the
error at the time of the return of the verdict, in order
that the question might be referred back to the jury for
the correct computation. A failure to do this must be
considered as a waiver of the error, if one had been made.
As the motion was not made until after judgment, and in
view of the very slight error, if any was made, we must
hold that it came too late, and that there was no error in
the action of the court.

Defendant then filed a motion to retax plaintiff’s costs,
and require plaintiff to pay its own costs, amounting to
$82.47, on the ground and for the reason that plaintiff
did not recover more than $200. This motion was sus-
tained, and the costs named were taxed to plaintiff. To
this ruling no exception was taken, and under the well-
recognized and established rules of practice we must treat
the action of the district court as final. This leaves the
case to be disposed of upon the appeal of defendant.

It is contended that the court erred in giving instruec-
tion numbered 6, given upon the court’s own motion. The
instruction is too long to be here copied. Defendant testi-
fied that, in order to induce him to sign the written order



VoL. 83] SEPTEMBER TERM, 1908. 5

Nichols & Shepard Co. v. Steinkraus.

or contract to which he placed his name at the time of
the exchange of the engines, he accepted the statements
of plaintiff’s agents as to its contents, without reading it,
siving as his reason therefor that there was not sufficient
light, and that, had he read it, he would not have under-
stood its terms; he being of foreign descent, and not suffi-
ciently familiar with the English language to comprehend
the meaning of parts of the instrument, and that the
printing was made with very small type. The contract
contained the provisions that “second-hand machinery,
and machinery not built by Nichols & Shepard Company,
is not warranted”; that “no representations or guarantees
have been made by the salesman on behalf of Nichols &
Shepard Company, which are not herein expressed”; also,
that defendant would “not hold Nichols & Shepard Com-
pany responsible for any agreement not expressed in this
order,” and the further provision under the word “Notice”
that “no general or special agent or local dealer is au-
thorized to make any change in this warranty.” He also
testified that, not being able to read and understand the
contract, he relied upon the warranty and representations
made by plaintiff’s agents, which were different from
those contained in the written contract which he signed.
The instruction complained of submitted the questions of
fraud and warranty to the jury, also the condition as to
light, the circumstances, etc.,, under which the contract
was signed, and the contention of defendant that the
representations and warranty alleged to have been made
were made to him verbally, and that, if plaintiff practiced
fraud upon defendant in the manner claimed by him, he
would not be bound by the writing, but closing with the
sentence: “In this particular you are instructed that a
man before signing a paper should exercise reasonable
care to learn what is contained in said paper by reading
it himself, or, if he cannot read it understandingly, by
having it read to him.” This latter part of the instruc-
tion is objected to as being erromeous. As we view the
case, the addition of the quoted words, whether correct or
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incorrect, could work no prejudice to defendant. The
verdict of the jury is in his favor for the amount of dam-
ages which they found he had sustained by reason of the
failure of the engine to comply with the warranty and
representations of plaintiff’s agents. In order to do so,
they must have adopted defendant’s theory as to entering
into the contract as disclosed by his evidence, and there-
fore the instruction, if erroneous, did him no harm. This
being true, we do not deem it necessary to examine the
instruction. :
Objections are made to other instructions, given by the
court, but we are unable to see that they are meritorious.
They are governed by.the pleadings and evidence, and
fairly submitted the case to the jury. We have read the
pleadings, evidence and instructions, and must be con-
tent with saying in this general way that we find no error i
in the proceedings. If there has been a miscarriage of
justice, the fault must rest with the jury in not properly
considering all the evidence and giving it the weight to
which it may have been entitled. They being the sole
judges in these particulars, we cannot molest their finding.
It follows that the judgment of the district court should

be and is
AFFIRMED.

JAMES VERVERKA, APPELLEE, V. WILLIAM P. FULLMERS ET
AL., APPELLANTS.

Fmep DEceMBER 17,1908, No. 15,377.

Appeal: DismissaL. Courts are not organized to determine mere
abstractions, and will ordinarily refuse, on their own motion,
to proceed in a case which involves only a right which has
ceased to exist. In the instant case, in view of the fact that
this court has heretofore entertained and determined appeals
taken by the parties in interest from the judgment of a district
court allowing or refusing a license for the sale of intoxicating
liquor, we have ignored the rule above referred to, and examined
the record and briefs of the several parties and the evidence
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contained in the bill of exceptions, and find no legal questions
presented not heretofore determined, and the judgment of the
district court fully supported by the evidence.

APPEAL from the district court for Jefferson county:
wiLnLiaM H. KELLIGAR, JUDGE. Affirmed.

W. J. Moss, for appellants.
John C. Hartigan and W. H. Barnes, contra.

Durrig, C.

This is an appeal from the judgment of the district
court for Jefferson county, entered on the 16th day of
July, 1907, affirming the action of the village board of
the village of Daykin in granting a license to appellee
to sell malt, spirituous and vinous liquors in said village
for the remainder of the municipal year of 1907. The
municipal year for which the license was granted expired
on the first Tuesday of May, 1908. This being the case,
any decision which we might render would not affect the
parties. The appellee’s license has expired, and no fur-
ther rights under it can be claimed. Time has accom-
plished all that the remonstrator could ask of the court.
It has canceled the appellee’s license. In this condition
of the case, we think the appeal should be dismissed.
Courts are not organized to determine mere abstractions,
and will refuse, on their own motion, to proceed in a case
which involves only a right which has ceased to exist.
Cutcomp v. Utt, 60 Ia. 156. As said by Judge Day in
State v. Porter, 58 Ia. 19: “The court ought not to be
required to spend its time in the accumulation of a bill
of costs, for no other purpose than that of determining
which party should pay them.” Notwithstanding this
view of the case, we have examined a voluminous record,
and find no legal questions presented for our determina-
tion that have not already been decided in former cases.
The rights of the parties depend wholly upon questions of
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fact, which, we think, were correctly decided by the dis-
trict court.
We recommend an affirmance of the judgment.

EppPERSON and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

IN RE ESTATE OF JENS ANDERSEN.

ANE MARIE ANDERSEN ET AL., APPELLANTS, V. CHRIS S.
BorcAARD, EXECUTOR, ET AL., APPELLEES,

FiLep DeEceMBER 17,1908, No. 15,381.

Wills: Devise: Cgrors. Unless reserved, crops standing upon the
ground, matured or not, pass to the grantee named in a deed
of conveyance, or to a party to whom the land is devised.

APPEAL from the district court for Kearney county:
Ep L. ApaMs, JUDGE.  Affirmed.

J. L. McPheely, for appellants.

Lewis J. Paulson, contra.

Durrig, C.

Does a crop of corn which has matured, but which re-
mains ungathered upon the stalks, pass to a devisee of the
land, or is it personal property in such a sense that it
passes under a paragraph of the will devising personal
property? The question arises in this way: Jens Ander-
sen departed this life November 27, 1905, in Kearney
county, Nebraska. His last will and testament, bearing
date August 14, 1902, was duly admitted to probate De-
cember 27, 1905. He left surviving him three nephews
and five nieces. The nephews resided in Kearney county,
and his nieces resided in the kingdom of Denmark. To
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each of his nephews he devised 80 acres of land, and the
remainder of his estate he left to his nieces, the bequests
being as follows: “I give, devise and bequeath unto my
beloved nieces mow living in Roskelda, Denmark, whose
names are as follows: Karen Marie Andersen, Kestine An-
dersen, Ane Marie Andersen, Maren Andersen and Sise
Marie Andersen, the remainder of all my property of what-
ever nature, share and share alike, to be divided after my
death and sold and the proceeds to go to the aforesaid
nieces, share and share alike”” The three 80-acre tracts
devised to the nephews were occupied by tenants, who
had planted corn on a portion thereof, which at the time
of the testator’s death it is agreed had matured but which
had not been gathered. The nieces made claim to the
landlord’s share -of the crop, upon the theory that the
same was personal property, and did not pass to the
nephews, who took title to the land under the will of the
testator. The probate court awarded the corn to the
nephews, and on appeal the district court affirmed the
holding. The nieces have appealed.

We may regard it as settled in this state that annual
crops growing on the land do not pass to the purchaser at
judicial sale. Aldrich v. Bank of Ohiowa, 64 Neb. 276;
Foss v. Marr, 40 Neb. 559 ; Monday v. O’Neil, 44 Neb. 724.
These cases appear to be based upon Beggs v. Thompson,
2 Ohio, 95, and Cassilly v. Rhodes, 12 Ohio, 88. That this
rule does not obtain between grantor and grantee is evi-
dent from what is said by the court in Cassilly v. Rhodes.
The first paragraph of the opinion is in the following
words: “If the question were between the grantor and
grantee, whether growing crops, annual or other, pass by
a deed of sale, it would be of easy solution. They are not,
technically, ‘emblements’ but ‘issues’ or ‘profits,” and part
of the land, while in the owner’s hands, and, unless ex-
cepted, pass by the deed, because it is construed most
strongly against him who makes it.” That this is the rule
of the common law is asserted by all textwriters. 1 Kerr,
Real Property, sec. 50, says: “Growing crops planted by
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the owner of the soil are a part of the realty, and, as a
general rule, will pass with it on conveyance, even though
reserved by parol by the grantor at the time of sale. And
this seems to be the case even though the crops are at the
time standing in the field unharvested, although ripe, and
the season for gathering them is long past.” Ohio and
Pennsylvania are named by the author as two states where
growing crops are held to be personal property to the ex-
tent that a parol reservation made by the grantor will be
enforced, but even in these states, if no reservation of the
crops are made either in the deed or by parol, the crop
passes to the grantee. It is said in 4 Kent, Commentaries,
p. *468: “If the land be sold without any reservation of
the crops in the ground, the law is strict as between ven-
dor and vendee; and I apprehend the weight of authority
to be in favor of the existence of the rule that the convey-
ance of the fee carries with it whatever is attached to the
soil, be it grain growing, or anything else, and that it
leaves exceptions to the rule to rest upon.reservations to
be made by the vendor.” In Baker v. J ordan, 3 Ohio St.
438, the vendor made parol reservation of a crop of corn
upon the land. The court enforced the reservation in favor
of the vendor. It said: “A deed purports to convey the
realty. But what is the realty? Growing corn may be part
of it, for some purposes, but it is generally to be considered
as personalty. If the parties to a deed, either by words or
their behavior, signify their understanding, that as be-
tween them it is personalty, the law will so regard it, and
will respect their intention in the construction of the
deed. When the evidence of such understanding is pro-
duced, it is not to contradict the deed, for with that it is
perfectly consistent; but it is to show that what in some
instances would go with the lands as part of the realty,
was, in that case, converted into personalty by the will
of the parties, and thus to hold the deed to its true mean-
ing and effect.” While holding that the reservation might
be shown by parol, the court in opening its opinion said:
“That growing corn will pass by common deed of the lands
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whereon it grows, when no valid conversion of it into per-
sonalty is shown to have preceded the conveyance, cannot
be doubted.” In Tripp v. Hasceig, 20 Mich. 254, it is held:
“Ripe crops, although no longer drawing nourishment
from the ground, will, if still unsevered, pass by a con-
veyance of the land.” In the body of the opinion it is
said: “We concur in the suggestion of the circuit judge
that whether the corn would pass or not could no more
- depend upon its maturity or immaturity than the pas-
sage of a standing forest tree by the conveyance of the
land, would depend upon whether the tree was living or
dead.” Numerous authorities are cited in the opinion
showing this to be the rule of the common law. To the
same effect is Damery v. Ferguson, 48 Ill. App. 224.

We have no statute such as obtains in some of the
states, notably New York and Ohio, making crops, grow-
ing on the land of a decedent at the time of his death,
‘assets going to the executor or administrator to be ap-
plied and distributed as part of his personal estate. Even
were such a statute in force in this state, we would have
to hold, if we followed the court of appeals of New York,
that growing crops passed to the devisee, if not necessary
to pay debts existing against the estate or legacies under
‘the will of the deceased. Bradner v. Faulkner, 34 N. Y.
347. In the body of the opinion it is said: “In this case
there seems to have been no debts, and the sale of this
wheat, it is not pretended or claimed, was necessary for
the payment of legacies. When it legally appeared that
this wheat was not necessary for the payment of debts or
legacies, the executor should then dispose of it as directed
by the will. To whom, then, did the wheat ultimately be-
long? * * * At common law, crops growing on land
passed to the devisee of the land. This was conceded on
the argument. They passed to the devisee upon the pre-
sumed intention of the testator, that he who took the land
should take the crops which belong to it.”

We think it is well settled that as between grantor and
grantee, or devisee and the executor, or an heir of the
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deceased, crops growing upon lands conveyed by deed or
devised by will pass to the vendee or devisee. “Emble-
ments are corn and other crops of the earth which are
produced annually, not spontaneously, but by labor and
industry, and for this reason are called ‘fructus indus-
triales” They are chattel interests, which go to the ex-
ecutor as against the heir of the testator, but not usually
as against the devisee of the land on which they are grow-
ing at the death of the testator. As between the devisee
of the land and the executor the matter is one wholly of
intention. If there is no clear evidence of an intention
in the will that the testator intended emblements to g0
to the executor, they will pass with the land devised,
upon the theory that the testator would not have given
land away from his heir without also giving those things
which would make it more valuable to the devisee. This
presumption in favor of the devisee is rebuttable by
showing an express or implied specific gift of the emble-
ments to some one else, though not by a mere residuary
clause” Underhill, Law of Wills, sec. 306, and cases
cited. Relating to the executor’s right of possession of
the land devised to the nephews, we do not think that it
can change the right of the parties to this action.

We are urged to hold that a fully matured crop, al-
though standing on the ground, is personal property,
which does not pass with a conveyance or devise of the
land. We do not think that this rule should obtain. If
the grantor or testator intends to reserve a crop standing
upon the land, it is easy to make such reservations;
whereas, to hold that the question of whether the crop
passed with a deed or devise of the land depended upon
whether the crop had fully matured would raise number-
less controversies as to the condition of the crop at the
time of the conveyance. In adopting a rule it is always
better that it should be such that no controversy is likely
to arise over its application. We hold therefore that,
until a crop is severed from the land upon which it is
grown, it is such part of the real estate as will pass by a
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deed of conveyance or by a devise of the land, unless
reservation thereof is made in the deed, or there is evi-
dence contained in the will of the testator that the devisee
of the land should not be entitled to the crop.

In the present case there was a large amount of per-
sonal property left after paying all claims against the
estate. This, together with 240 acres of land, was de-
vised to the five nieces, share and share alike. We find
nothing in the will that indicates any intention on the
part of the testator to convert the corn crop growing upon
the tracts devised to his nephews into personal property
that it should pass to his nieces as such, and we hold
therefore that the district court correctly held that it
passed to the nephews as a part of the land devised to
them.

We recommend an affirmance of the judgment.

EprPERSON and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. SEVERAL PARCELS OF
Lanxp (WIMAN), APPELLANT.

Frep DECEMBER 17, 1908. No. 15,243.

1. Statutes: CONSTRUCTION: TAXATION: IrrEGULARITIES. — Statutory
provisions with reference to special assessments are strictly en-
forced, but lberally construed with reference to general taxes,
when an irregularity complained of has not been prejudicial.

9. Constitutional Law: TAxXaTION. Irregularity in the process of tax-
ation’ can be said not to amount to due process of law, only
when the proceedings are arbitrary, oppressive or unjust.

3.

Notice. To constitute due process of law it is
not necessary that notice be given of each step in the process,
of taxation. It is sufficient if the taxpayer has an opportunty
to appear, at some time, before a tribunal having jurisdiction,
and therg procure an adjustment of his liabilities.
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APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Afiirmed.

W. H. Herdman and W. A. Seunders, for appellant.

Harry B. Burnam, I. J. Dunn and John A. Rine, contra.

EPPERSON, C.

The trial court ordered a sale of appellant’s property
under the provisions of the scavenger act, finding that the
regular taxes for the years 1894, 1895, 1896 and 1897 of
the city of Omaha were liens upon appellant’s property.
Before decree appellant answered, alleging that the taxes
were illegal because of the insufficiency of the notices of
the meetings of the board of equalization. There is no
contention that the taxes were unjust or inequitable, or
levied for an unlawful or unauthorized purpose, or ex-
ceeded the constitutional and statutory limitations. The
question of due process of law is involved. The notices
of the meetings of the board of equalization for the years
1895, 1896 and 1897 were each published in two papers
printed in the English language, and one printed in the
German language. This was an irregularity. Each no-
tice should have been published in three English papers.
The notice of equalization upon which the 1894 tax was
levied was published six consecutive days, but the last
publication was four days prior to the meeting of the
board. Section 85, ch. 12a, Comp. St. 1893, which was in
force at the times in controversy, provided in part: “The
city clerk shall complete the assessment roll for the city
on ‘or before the second Monday in October of each year,
unless otherwise ordered by the council, and when such
roll is completed, the council shall hold a session of not
less than five days, as a board of equalization, giving no-
tice of said sitting for at least six days prior thereto in
three daily papers of the city. The mayor and council
shall make the annual levy at the first regular meeting
of the city council in February of each year.” It has been



VoL.83])  SEPTEMBER TERM, 1908. 15

State v. Several Parcels of Land,

held that the notice must be published six days immedi-
ately prior to the convening of the board. Leawitt v. Bell,
55 Neb. 57; Medland v. Connell, 57 Neb. 11; Wakeley v.
City of Omaha, 58 Neb. 245. The above construction was
placed on the statute in cases where special assessments
were involved. It is mot our purpose to reaffirm the
above rule, but for the purposes of this opinion we assume
that the rule was properly applied in the cases cited.
There are reasons for holding that a strict adherence to
the statutory provisions regarding notice is necessary in
order to make valid a special assessment, equalization
and levy, which cannot be said to apply to proceedings
for the equalization and levy of regular or general taxes.
Statutory provisions with reference to special assess-
ments are usually strictly adhered to, but liberally con-
strued as to regular taxes, unless an actual wrong is done.
“Laws for the assessment and collection of general taxes
stand upon a somewhat different footing and are con-
strued with the utmost liberality, sometimes even to the
extent of holding that no notice whatever is necessary.”
Turpin v. Lemon, 187 U. 8. 51. In the case of special
taxes, the amount thereof is based .-upon an assessment,
not of the actual value, but of benefits to the prop-
erty involved. The board of equalization assess the bene-
fits upon the consideration of evidence adduced upon a
hearing or trial. The value of the property is immaterial.
The law imposes regular taxes annually upon all prop-
erty according to the principles of equality and uniform-
ity, in return for which the taxpayers all alike receive the
protection of the law and other benefits of our govern-
ment. In the case of regular or general taxes, the as-
sessment is made by the assessor of the actual value of the
property, and without notice to the taxpayer, and before
the statutory notice of the meeting of the board of equal-
ization is required. The assessment stands as the basis
for the distribution of the burden of taxation, unless
changed by the board of equalization, or otherwise, as
provided by statute. In such cases the authority of the
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board of equalization to act does not necessarily depend
upon notice to be given to the taxpayer, unless it is sought
to raise the assessed valuation of his property over that
fixed by the assessor, and even then the general published
notice would be insufficient. The valuation of the prop-
erty had been previously fixed by proceedings which
operated alike upon all property. The object of the stat-
utory notice complained of in this case is to give an op-
portunity to the taxpayer to appear and show that his
property was valued too high by the assessor, or that
other property in the district has been valued too low.
Relief asked of a board of equalization is in the nature of
an appeal from the judgment of the assessor; and, unless
it is pointed out that the assessor committed some preju-
dicial error, a denial of an appeal cannot be said to be
a denial of due process of law. The case would be differ-
ent if the appellant herein was contending that his prop-
erty was assessed too high, or if he was in any way the
victim of discrimination or irregularity; but no such
complaint is made. He simply alleges that he was denied
due process of law because the notice of the meeting of
the board of equalization was not published strictly as
required by statute, or, in other words, that he was denied
an appeal from an assessment, which we must presume
was legal. “It is only where the proceedings are arbi-
trary, oppressive or unjust that they are declared to be
not due process of law.” G@Qlidden v. Harrington, 189 U.
8. 255. At most, the defects in the notices, so far as
they relate to the equalization of general taxes, must be
considered as irregularities only, and insufficient alone
to avoid the levy.

Again, it cannot be said that due process of law is lack-
ing, in proceedings for taxation, although the statutory
notice is omitted at some particular stage, if the maxims
of the law provide an alternative remedy which is suffi-
cient to correct any wrong dome. As a safeguard for the
protection of a taxpayer, our legislature made provisions,
now appearing as section 11061, Ann. St. 1907, which
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gives to a taxpayer the right to an injunction in the event
that the objectionable tax, or some part thereof, be levied
or assessed for an illegal or unauthorized purpose. It
further provides that, if such person claims the tax, or
some part thereof, to be invalid for the reason that the
property upon which it was levied was not liable to taxa-
tion or that such property had been twice assessed dur-
ing the same year, he may pay the same under protest,
and recover the amount from the municipality; or, if for
any reason the taxes are invalid, he may obtain judgment
in a court having jurisdiction, with interest, from the
municipality making the invalid levy. Under these pro-
visions an adequate remedy is awarded to whomsoever
may be denied the right of appearing before the board of
equalization, if he is injured thereby. It is not necessary
to constitute due process of law that notice of each step
of the process of taxation be given. It is sufficient that
the taxpayer have an opportunity to appear, at some time,
before a tribunal having jurisdiction, and there procure
an adjustment of his liabilities.

In Security Trust & Safety Vault Co. v. City of Lewing-
ton, 203 U. 8. 323, it was held that the failure of the city
to require a notice of a special assessment for back taxes
to the taxpayer does not deprive him of his property
without due process of law, where the state court has
afforded him an opportunity to be heard on the question
of the validity and the amount of the taxes. In the opin-
ion we find the following: “But in this case the state
court has afforded to the taxpayer full opportunity to be
heard on the question of the validity and amount of the
tax, and after such opportunity has rendered a judgment
which provides for the enforcement of the tax as it has
been reduced by the court, the reduction amounting to
over five thousand dollars. The plaintiff has, therefore,
been heard, and on the hearing has succeeded in reducing
the assessment. What more ought to be given? * * #
The state court in this case has held the taxpayer entitled
to a hearing and has granted and enforced such right, and

b
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upon the trial has reduced the tax. In so doing the
court below has not assumed the legislative function of
making an assessment. It has merely reduced, after a
full hearing, the amount of an assessment made by the
assessor under color at least of legislative authority.” In
McMillen v. Anderson, 95 U. S. 37, Mr. Justice Miller
said with reference to a license tax levied by the state of
Louisiana: “It seems to be supposed that it is essential
to the validity of this tax that the party charged should
have been present, or had an opportunity to be present, in
some tribunal when he was assessed. But this is not and
never has been, considered necessary to the validity of a
tax. * * * Nor is the person charged with such a tax
without legal remedy by the laws of Louisiana. It is
probable that in that state, as in others, if compelled to
pay the tax by a levy upon his property, he can sue the
proper party, and recover back the money as paid under
duress, if the tax was illegal.” The same jurist, in David-
son v. New Orleans, 96 U. 8. 97, said: “It is not possible
to hold that a party has, without due process of law, been
deprived of his property, when, as regards the issues affect-
ing it, he has, by the laws of the state, a fair trial in a
court of justice, according to the modes of proceeding ap-
plicable to such a case.” In King v. Portland City, 184
U. 8. 61, it is said: “The manner of notice and the spe-
cific period of time in the proceedings when he may be
heard are not very material, so that reasonable oppor-
tunity is afforded before he has been ‘deprived of his prop-
erty or the lien thereon is irrevocably fixed. So it has
been held that it is sufficient if the party is accorded the
right of appeal or to be heard upon an application for
abatement (see Towns v. Klamath County, 33 Or. 225;
Weed v. Boston, 172 Mass. 28), or the assessment is to be
enforced by a suit to which he is to be made a party
(Hagar v. Reclamation District, 111 U. S. 701; Walston
v. Newin, 128 U. 8. 578), or the right of injunction against
collection is accorded, by which the validity of the assess-
ment may be judicially determined. McMillen v. Ander-
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son, 95 U. 8. 37. In such case he cannot be heard to
complain that his property is being taken without due
process of law.”

Under the doctrine of the United States supreme court,
and consonant with sound reasoning, it would appear that
a taxpayer, who has the opportunity, before the amount
of general taxes was finally fixed and determined, to show
to a board of equalization or to a court of competent juris-
diction, empowered to make an adjustment of the amounts
equitably and legally due, that the assessment of his
property was unjust or excessive or arbitrary, cannot
complain that his property is being taken without due
process of law.

We recommend that the judgment of the lower court be
affirmed,

DUFFIE, Goop and CALKINS, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
Fawcerr, J., dissents.

JAMES WOODS ET AL., APPELLANTS, V. PETER VARLEY,
APPELLER.

Frep DecemBer 17,1908. No. 15,823,

Intoxicating Liquors: LicENseE. A movable screen maintained in the
front of a saloon sufficient to obstruct a view of the interior
through the door or window is a violation of the screen law.
Section 7179, Ann. St. 1907.

ApPPEAL from the district court for Colfax county:
GEORGE H. THOMAS, JUDGE. Reversed with directions.
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C. J. Phelps, for appellanﬂs.

W. M. Cain, Albert 8. Ritchie and Charles L. Fritscher,
contra.

EpPERSON, C.

In the spring of 1908 the appellee filed his application
with the city council of Schuyler for a liquor license for
the municipal year ending May 4, 1909. Appellants re-
monstrated, alleging that the applicant, as a licensee,
during the preceding year had kept the doors and win-
dows of his place of business obstructed, thereby pre-
venting a clear and open view into his saloon; and, fur-
ther, that during the preceding year the appellee had
been guilty of selling intoxicating liquor to certain mi-
nors. Appellee maintained a movable screen in the
front part of his saloon which was sufficient to obstruct a
view of the interior through the door and window. Al-
though at certain places substantially all the interior
could be observed, yet the screen did furnish a hiding
place, and could be moved to suit the convenience of the
proprietor. Presumptively the screen was used to an-
swer the purposes for which it was made. Its mainte-
nance was a violation of the law.

We recommend that the judgment be reversed and the
cause remanded, with instructions to the district court to
enter a judgment canceling the license.

Durrie and Goop, CC., concur.

By the Court: For the reasons given in the foregoing:
opinion, the judgment is reversed and the cause re-
manded, with instructions to the lower court to enter an
order canceling the license,

REVERSED.
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HENRY BOLTON BT AL., APPELLANTS, V. MATHEW BECKER
ET AL., APPELLEES.

Frep DecemBER 17,1908. No. 15,826.

Intoxicating Liquors: License. Under the provisions of section 29
of the Slocumb law (Comp. St. 1907, ch. 50), it is a misdemeanor
for a licensed vendor of intoxicating liquors to obstruct either his
doors or windows by the use of screens, blinds, paint, or other
articles; and one who during the previous year has been guilty
of a violation of said section is not a proper person to receive a
liquor license.

APPEAL from the district court for Colfax county:
GEORGE H. THOMAS, JUDGE. [Lcversed with directions.

C. J. Phelps, for appellants.
W. I. Allen and W, M. Cain, contra.

EPPERSON, C.

By remonstrance the appellants objected to the issu-
ance of a liquor. license to the appellees because they, as
former licensees, had violated section 29, ch. 50, Comp.
St. 1907, by failing to keep the windows and doors of their
place of business unobstructed by screens. The building
where they had been doing business faced the north. On
either side of the front door was a large glass window.
The counter was near the east wall, and ran to within
about 10 feet of the morth window. Against the north
end of the counter, and forming a right angle therewith,
was a screen 32 or 48 inches wide. In the west wall of the
building, and next to an alley, were two windows at
which curtains were maintained, which were sometimes
drawn and sometimes open. The evidence shows that one
standing on the sidewalk at the north end of the building
could look through the east window and see the bar, but
could not see the space in front of the bar, except at the
extreme south end thereof; that, looking through the
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glass front door, one could not see the space in front of
the bar. This difficulty would have been entirely obviated
had it not been that the applicant permitted the pasting
of advertising bills over the window west of the door.
Such bills at times entirely obscured the view from with-
out from that position. By reason of these bills and the
screen set at the end of the bar, it was impossible to ob-
serve the interior of the saloon. Of course, one by going
down the alley could look through the windows in the
west wall, if the curtains were open. There was sub-
stantially no conflict in the testimony. It is true that
one witness testified that he was able to see the entire
interior of applicant’s saloon. He had made an inspec-
tion, and at a time when, no doubt, the bills and the screen
had been removed. The conduct of the applicant is
clearly within the inhibition of the statute.

We recommend that the judgment of the district court
affirming the order of the city council granting the license
be reversed and this cause remanded, with directions to
the lower court to enter judgment canceling said license.

DurriE and Goop, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, this cause is reversed and remanded to the lower
court, with instructions to enter an order canceling the
license granted by the city council.

REVERSED.

JAMES WO00DS ET AL., APPELLANTS, V. JOSEPH KRIVOHLAVEK
ET AL., APPELLEES.

Frep DecemBER 17,1908. No. 15,827.

Intoxicating Liquors: LicENSE. A screen maintained in the front of
a saloon sufficient to obstruct a view of the interior through the
door or window is a violation of section 29 of the Slocumb law
(Comp. St. 1907, ch. 50).
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APPEAL from the district court for Colfax county:
GEORGE H. THoMAS, JUDGE. Reversed with directions.

C. J. Phelps, for appellants.
W. M. Cain, contra.

EprrrsoN, C.

Appellants as remonstrators opposing appellee’s ap-
plication for liquor license, among other things, alleged
a violation of section 29 of the Slocumb law (Comp. St.
1907, ch. 50). The evidence shows that applicant had
during the previous year maintained a stationary screen
four feet wide and six feet higl, at right angles with the
bar, near the front of his saloon. The evidence in this
case as to the effect of this screen as an obstruction is
similar to that in Woods v. Varley, ante, p. 19, and is
governed by the same rule.

We recommend that the judgment be reversed and this
cause be remanded, with instructions to the lower court
to enter a judgment canceling the appellees’ license.

Durrie and Goop, CC., concur,

By the Court: For the reasons given in the foregoing
opinion, the judgment is reversed and the cause re-
manded, with instructions to the lower court to enter an
order canceling the license.

REVERSED.

FrRANK H. Wo00DS, APPELLANT, V. LINCOLN TRACTION COoM-
PANY, APPELLEE.

Frcep DecEMBER 17,1908. No. 14,584,

1. Nuisance: INsunNcrron. It is essential to the right of an individual
_ to relief by injunction against a public nuisance that he should
show that he has suffered or will suffer some special injury other
than that in which the general public shares, and the difference
between the injury to him and the public must be one of kind,
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and not merely of degree. Ayers v. Citizens R. Co., p. 26, post,
approved and followed.

2. Costs: INJuNcrioN: REvIEw, This court will not reverse an order
of the district court taxing the costs of an injunction suit to the
defendant, if it appears that at the time suit was begun defend-
ant’s failure to comply with the terms and provisions of the city
ordinance constituted valid ground for injunction, and that de-
defendant after the action was begun removed the ground for
injunction by complying with the terms and provisions of the
ordinance,

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Hall, Woods & Pound, for appellant.
Clark & Allen, contra.

Goop, C.

Frank H. Woods, who owned certain lots located at the
corner of and abutting on Ninth and Q streets in the city
of Lincoln, brought this action to enjoin the Lincoln
Traction Company from constructing a line of street rail-
way in front of his said lots on said streets. The case was
tried on its merits, and judgment entered dismissing
plaintiff’s cause of action and taxing the costs to defend-
ant. Plaintiff and defendant have both appealed; the
former from the order of dismissal, and the latter from
the order taxing the costs to it.

The injunction was asked on the grounds, first, that
defendant had no valid franchise or right to build and
operate a street railway over said streets; and, secondly,
because defendant had not complied with the provisions
of an ordinance of said city which requires street railway
companies to pay for the cost of paving destroyed in lay-
ing their street railway tracks, and to repave between its
rails and for the space of one foot on the outside thereof.
After the commencement of the action, and before trial,
the defendant complied with the ordinance. The record
shows that for a long time the defendant had owned and
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operated a street railway in the city of Lincoln, and that
it claimed to have acquired by purchase the franchise and
rights originally granted to the Standard Street Railway
Company, the Lincoln Street Railway Company, and the
Lincoln Electric Railway Company. At the time this
action was brought defendant was constructing a line
of street railway along a portion of Ninth and Q streets,
and was about to build its line of railway in front of
plaintifP’s property. The record discloses that defendant
was and for a long time had been enjoying and exercising
whatever rights it had acquired by purchase, and that it
‘relied in good faith on the validity thereof. Defendant
had at least a colorable right to construct its lines of
street railway over the streets in question. The record
does not show that plaintiff will suffer any injury differ-
ent in kind from that suffered by the public generally.
In Ayers v. Citizens R. Co., p. 26, post, it is held: “It is
essential to the right of an individual to relief by injunc-
tion against a public nuisance that he should show that
he has suffered or will suffer some special injury other
than that in which the general public shares, and the
difference between the injury to him and the public must
be one of kind, and not merely of degree.” So far as the
questions presented by plaintiff’s appeal are concerned,
the case is in all respects similar to that presented in
Ayers v. Citizens R. Co. The reasoning of that case is
applicable to this, and the ‘rules there announced are.
decisive of the questions presented by plaintiff’s appeal.
It follows that the judgment of the district court, in so
far as it relates to the questions presented by plaintiff’s
appeal, is right, and should be affirmed.

The defendant’s appeal raises the question as to whether
the costs were properly taxed to the defendant. At the
time the action was brought the defendant had not com-
plied with the provisions- of the ordinance, and was not
entitled to go upon the streets and build its line of street
railway. Plaintiff had a peculiar and personal interest
in the paving, which would be destroyed by the building
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of tracks, and was entitled to protect himself against the
proposed invasion of his rights. The action was there-
fore properly instituted, because defendant had not pro-
vided for the payment of the cost of the paving it would
destroy, and had not complied with the ordinance requir-
ing it to provide for the repaving between its rails and
for one foot on each side thereof, The fact that defendant
afterwards complied with the terms of this ordinance
removed any ground for injunction, but defendant was
not entitled to escape the payment of the costs which were
properly incurred on account of its own fault. It should
have complied with the ordinance before first attempting
to build its street railway. That it complied with the
ordinance afterwards will not relieve it from the costs
which were incurred. The costs, under the circumstances,
were properly taxed to the defendant.

The judgment of the district court is right, and we
recommend that it be affirmed.

Durrie and EpPPERSON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

BEATRICE GUILD AYERS, APPELLANT, V. CITIZENS RAILWAY
COMPANY, APPELLEE.

Fmep DeEcEMBER 17, 1908. No. 15,203.

Nuisance: InvJuxcrioN. It is essential to the right of an individual
to relief by injunction against a public nuisance that he should
show that he has suffered or will suffer .some special injury other
than that in which the general public shares, and the difference
between the injury to him and the public must be one of kind,
and not merely of degree.

ApPpPBRAL from the district court for Lancaster county:
Epwarp P. HoLMES, JUDGE. Affirmed.
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Flansburg & Williams, for appellant.
Hainer & Smith and Hall, Woods & Pound, contra.

Goop, C.

This is an action to enjoin the construction of a street
railway in front of plaintiff’s residence property which
abuts on south Twenty-Ninth street in the city of Lincoln.
The injunction is demanded upon the ground that defend-
ant had not obtained the consent of the electors of said
city to lay its tracks and construct its lines of railway
upon the streets of said city, and that without such con-
sent the defendant was a trespasser. The cause was sub-
mitted to the district court upon an agreed statement of
the facts. Defendant had judgment, and plaintiff has
appealed.

From the agreed statement of facts it appears that the
defendant owns and was operating a system of street
railways in the city of Lincoln, and that it claimed to
have acquired by purchase the rights and franchises orig-
inally granted to the Capitol Height Railway Company,
the Lincoln Rapid Transit Company, and the Home
Street Railway Company. At the time this action was
begun defendant was constructing a line of street rail-
way along and over said south Twenty-Ninth street, and
was about to construct its line of railway in front of
plaintiff’s property. The defendant’s right to construct
and operate street railways over the streets in the city of
Lincoln was before this court in State v. Citizens Street
R. Co., 80 Neb. 357. It was there said: “Under the cir-
cumstances of this case, we do not think it would be a
wholesome public policy to hold that, because of the ir-
regularity which occurred in granting the right which
the people had power to confer, such irregularity renders
all proceedings under the vote void and of no effect.” And
in that case it was held that the defendant was entitled to
the use of the streets it then occupied. It was recognized
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that the defendant had at least a colorable right to go
upon and use the streets for the construction of a street
railway. Plaintiff’s theory is that the occupation of the
street by the defendant is without any right, and that the
construction of its street railway, including its tracks
and lines of poles and wires in the street, constitutes a
nuisance. It is a general rule that a public nuisance does
not furnish grounds for an action in equity by an indi-
vidual who merely suffers an injury which is common to
the public. The courts of this country generally hold
that it is essential to the right of an individual to relief
by injunction against a public nuisance that he should
show that he has suffered or will suffer some special in-
jury other than that in which the general public shares,
and the difference between the injury to him and to the
»ublic must be one of kind, and not merely of degree. 29
Cye. 1210-1212; Placke v. Union Depot R. Co., 140 Mo.
334, 41 S. W. 915; Bischof v. Merchants Nat. Bank, 75
Neb. 838; George v. Peckham, 73 Neb. 794.

It is urged by the plaintiff that the laying of the track
and the erection of the poles and wires for the carrying of
the electric current will interfere with her ingress and
egress to and from her property, and that the poles and
wires will impede and obstruct the view from her prem-
ises; but the record does not show that a single pole will
be placed in front of plaintiff’s premises, nor that her
ingress or egress to and from her property will in any
degree be interfered with or impeded. Plaintiff asserts
that she will be injured by reason of the noise incident to
the operation of the street railway; but such injury would
not be peculiar to the plaintiff, but would be suffered
alike by all property owners residing anywhere along
the lines of the street railway. It is not apparent from
the record that plaintiff will suffer any injury different in
kind from that suffered by the public generally. The
lines of street railway and poles and wires may inconven-
ience the plaintiff to a greater degree than the public gen-
erally; but the mere fact that plaintiff uses that street
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more frequently than others of the public and may suffer
more from the alleged nuisance than others does not pre-
sent a distinct injury. Her injury is the same in char-
acter as that which the public will suffer. The only dif-
ference is one of degree, and not of kind. The record
does not disclose that plaintiff would suffer any such
injury as would entitle her to an injunction.

It follows that plaintiff was not entitled to an injunc-
tion. The judgment of the district court is right, and
should be affirmed.

Durrie and EppERSON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is right and is

AFFIRMED.,

JoEN 8. TALMAGE ET AL., APPELLEES, V. MINTON-WOOD-
WARD COMPANY ET AL., APPELLANTS.

Foep DECEMBER 17, 1908. No. 15,339.

1, Assignments: Voip DEED. A voluntary assignment for benefit of
creditors is void, if the deed of assignment is not witnessed and
acknowledged.

: ORDER OF DISTRIBUTION: VALIDITY. In proceedings
in the county court taken under sections 3500-3545, Ann. St. 1907,
relating to assignments for benefit of creditors, if the deed of
assignment is void, the order of the county court allowing claims
of creditors does not amount to a judgment, and the distribution
of the assigned estate and the discharge of the assignee under the
orders of the county court in such proceedings do not amount
to a judicial exhaustion of the property of the assignor.

APPEAL from the district court for Hall county: JAMES
G. REEDER, JUDGE. Reversed.

’

W. H. Thompson, R. R. Horth, W. A. Prince, Charles
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G. Ryan, M. T. Garlow, B. H. Paine and James H. Wooley,
for appellants.

T. 0. C. Harrison and 0. A. Abbott, conira.

-~ @Goop, C.

This action was brought by creditors of the Minton-
Woodward Company, a Nebraska corporation, against
the stockholders of said corporation to enforce their stat-
utory liability by reason of the corporation’s failure to
annually publish notice of its existing debts, as required
by section 4128, Ann. St. 1907. The Minton-Woodward
Company was organized for the purpose of carrying on a
wholesale mercantile business, and had its principal place
of business at Grand Island, in Hall county, Nebraska.
During the years 1896 to 1899, inclusive, it published no
notice of its existing debts, as required by said section
4128, and during the time that it was in default of notices
it became indebted to a large number of creditors. On
the 29th of April, 1899, the corporation attempted to
execute and deliver to the sheriff of Hall county a deed of
assignment for the benefit of its creditors. The corpora-
tion placed its property in the hands of the sheriff of said
county, and thereafter filed in the county court of said
county an inventory of its property with a schedule of
its debtors and creditors containing the information re-
quired by section 3507, Ann. St. 1907. Thereafter the
provisions of the assignment law were followed in all re-
spects as though the deed of assignment had been valid.
An assignee was chosen by the creditors of the corpora-
tion, to whom the sheriff transferred the property received
from the corporation. Under orders of the county court,
the property in the hands of the assignee was converted
into cash, and the proceeds distributed to the creditors.
The amount so distributed was 86 per cent. of the claims
filed. Upon the assignee’s final report, he was discharged
by the county court. Thereafter John S. Talmage and
other creditors of the corporation brought this action on
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their own behalf and on behalf of all other creditors sim-
ilarly situated who might choose to join in the action and
contribute to the expense thereof. Several answers were
filed by different defendants, setting up various defenses,
but all of the defendants alleged that the purported deed
of assignment was void because it was not witnessed, was
not acknowledged before a notary public who was com-
petent to take the acknowledgment, and was not executed
by the proper officers of the corporation; and that, by
reason of the fact that the assignment was invalid, all of
the assignment proceedings in the county court were void,
and that the plaintiffs’ claims against the corporation
had never been reduced to judgment, and that the assets
of the corporation had pever been judicially exhausted.
A trial upon the issues joined resulted in a judgment in
favor of the plaintiffs. The defendants against whom
judgment was rendered have appealed.

On this appeal many interesting questions of law have
been raised which have been ably presented both on the
oral arguments and in the briefs, but the conclusion at
which we have arrived renders it necessary to consider
but one. Section 4128, Ann. St. 1907, requires every cor-
poration created after the passage of said section to an-
nually give notice in some newspaper of the amount of
all the existing debts of the corporation, and further pro-
vides that, if any corporation shall fail to give notice as
required, after its assets are first exhausted, then all the
stockholders of the corporation shall be jointly and sever-
ally liable for all the debts of the corporation then exist-
ing, and for all that shall be contracted before such no-
tice is given, to the extent of the unpaid subscription of
any stockholder to the capital stock of such corporation,
and to the amount of the capital stock owned by such
stockholder. It has been held by this court that, before
a cause of action under this section accrues against the
stockholders for an amount equal to their stock, claims
against the corporation must first be judicially ascer-
tained, and the property of the corporation judicially ex-
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hausted. This means, ordinarily, that judgment must
be rendered against the corporation, and execution issued
thereon and returned unsatisfied, before the right of action
accrues. Globe Publishing Co. v. State Bank, 41 Neb.
175; Ball v. Wicks, 45 Neb. 367. No judgments in actions
at law were obtained by the creditors against the Minton-
Woodward Company. The only judgments ever obtained
against the corporation were in the assignment procecd-
ings wherein the court ascertained the amount of each
claim filed. The only judicial exhaustion of the assets
of the corporation was by the sale and distribution of the
property of the corporation which had been placed in the
hands of the assignee. :

The plaintiffs contend that the allowance of the claims
of the creditors by the county court in the assignment
proceedings and the sale and distribution of the assets of
the corporation were equivalent to the entry of judgment
in an action at law, and the issue and return of executions
unsatisfied. The defendants contend that the county court
had no jurisdiction because there was never any valid as-
signment.

Section 3505, Ann. St. requires every assignment for
the benefit of creditors to be in writing, and that it shall
be executed and acknowledged in the manner in which a
conveyance of real estate is or shall be required to be ex-
ecuted and acknowledged in order to entitle the same to
be recorded. In this state the law requires a deed of con-
veyance of real estate to be witnessed and acknowledged
in order to be entitled to record. The deed of assignment
was not witnessed. In Sager v. Summers, 49 Neb. 459,
it was held that a deed of assignment, unless witnessed,
is absolutely void. The deed of assignment was acknowl-
edged before a notary public who was a stockholder of
the corporation. Such an acknowledgment has been held
invalid in Horbach v. Tyrrell, 48 Neb. 514 ; Chadron L. &
B. Ass’n v. O’Linn, 2 Neb. (Unof.) 246. The first section
of the act relating to the assignment for the benefit of
creditors provides that no voluntary assignment for the
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benefit of creditors hereafter made shall be valid unless
the same shall be made in conformity to the terms of this
act. It is clear that the deed of assignment was not made
in conformity with the act relating to assignments for the
benefit of creditors. In Miller v. Waite, 60 Neb. 431, it
was held that the provisions of the assignment law re-
quiring the filing of a deed of assignment for record within
24 hours after its execution is mandatory, and a failure
to file such instrument within the time limited by statute
avoids the assignment, and renders it of no force and
effect. In Heelan v. Hoagland, 10 Neb. 511, it was held
that an unacknowledged deed of assignment, although re-
corded, was void. In the dissenting opinion of Judge
REESE 1 Bonns v. Carter, 22 Neb. 495, 515, which was
afterwards held in Kilpatrick-Koch Dry Goods Co. v.
Bremers, 44 Neb. 863, to be the law, it was held, in sub-
stance, that, where one undertakes to make an assignment
under the statute, he must make it in accordance with it,
otherwise it is no assignment, and is void. See, also,
Sloan v. Thomas Mfg. Co., 58 Neb. 713. It is clear that,
under the statute and the rules announced in the authori-
ties quoted from, the deed of assignment in the instant
case was absolutely void.

It now becomes necessary to determine what force and
effect shall be given to the assignment proceedings had in
the county court which were based on the said assignment.
Section 3538, Ann. St. 1907, confers full authority and
jurisdiction upon the county courts to carry out the pro-
visions of the assignment law. Section 3507 of the statute
requires the assignor executing the deed of assignment
to make and file within 10 days after such assignment, in
the county judge’s office, a verified inventory showing all
the creditors of the assignor, the residence of each credi-
tor, the sum owing to each creditor, the nature of each
debt or liability, the consideration of the liability in each
case, all of the property of the assignor at the date of the
assignment, together with other detailed information.
The following section makes it the duty of the county
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