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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1908.

ToMKE M. TARNOW ET AL., APPELLEES, V. ENSLEY CAR-
MICHAEL ET AL., APPELLANTS.

Fnep JUNE 4,1908. No. 15,040.

1. Vendor and Purchaser: COLLATERAL AGREEMENT: CONSIDERATION.
A grantee in an executory contract for the sale and purchase of
real estate refused upon the maturity of the contract to perform
it, unless the grantor promised to procure for him the outstand-
ing title of remaindermen in an entirely separate tract of land,
and the grantor made such promise. Held, That the same was
without consideration and unenforceable.

2. Quieting Title: REMAINDERMEN. The owner of a life estate in cer-
tain land claimed to own the fee title, and asked the court to
quiet the same against the claims of remaindermen, who, in
turn, prayed for a decree establishing their title. Held, That,
the title of the remaindermen being established, they were en-
titled to & decree as prayed. :

3. Equity will devise a remedy to meet emergencles, and will adjust
the property interests of litigants whenever it can do so without
prejudice to the legal or equitable rights of any person.

4. Vendor and Purchaser: DocTrRINE oF CAveaTr EMpToR. The doctrine
of caveat emptor should be invoked whenever necessary that one
may not be deprived of his rights, but it will not be applied to
assist one in getting or keeping what he is not entitled to.

5. Dower: BstorpEr. A widow who has asked the court to order the
lands of her deceased husband sold as an entirety by the ad-
ministrator to pay debts must, after the confirmation of such
sale, look to the proceeds for the satisfaction of her dower, and
not to the land.

PR e
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6. Trusts: Equiry. Equity will permit the beneficiary of a trust fund
to pursue the same and enforce his rights against it wherever
it may be identified, and the conversion of the trust funds into
land and the land into money will not prevent the enforcement
of such rights.

7.

In a proceeding instituted by an administrator to
obtain license to sell the land of the deceased to pay debts, the
widow appeared and asked the court to order the land sold in
its entirety, and that from the proceeds she be paid $2,000 in
lieu of her homestead. She accepted the same from the admin-
istrator afier the sale, with which and other funds she purchased
a tract of land which she afterwards sold to the administrator’s
grantee, who gave to her as a part of the purchase price a mort-
gage on the land for $2,000. The $2,000 was paid, received and
distributed through the mutual mistake of the administrator, the
purchaser and the widow, who thought that the administrator’s
deed conveyed the homestead free from the claims of the widow
and the remaindermen. In an action by the widow to foreclose
the $2,000 mortgage, held, that the widow is estopped from claim-
ing a life estate in the homestead, and &eld, further, that the
amount paid to the administrator by the purchaser for the inter-
ests of the remaindermen became a trust fund which is now
merged in the mortgage, and for which the mortgagor is entitled
to credit.

APPEAL from the district court for Jefferson county:
JOHN B. RAPER, JUDGE. Reversed with directions.

Heasty & Barnes and John C. Hartigan, for appellants.
C’. H. Denney, contra.
B, L. Rain, Guardian ad litem.

EpPPERSON, C.

December 24, 1894, Eilert O. Franzen died intestate,
leaving seven children and his widow, Tomke M. Franzen,
now by marriage Mrs. Tarnow, the plaintiff in this suit.
Deceased owned at the time of his death 124 acres of land
in section 33, and 160 acres in section 34, township 2,
range 4, in Jefferson county, Nebraska. All of said land
was incumbered by a mortgage of about $3,200. He and
his family occupied the land in section 34 as their home-
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stead. Decedent’s cstate was administered in- the county
court of Jefferson county, and an administrator appointed,
who in November, 1895, filed in the district court a peti-
tion for a license to sell the real estate of said deceased
for the payment of indebtedness allowed by the county
court against the estate, and for the payment of the mort-
gage liens against the land. A hearing was had upon the
administrator’s petition, which resulted in the granting of
a license to him, authorizing him to sell all of the land of
the deceased to pay the general debts allowed against the
estate, amounting to $3,394, and the costs and expenses
thereof, amounting to $300. Said license specifically pro-
vided that the sale should be made “subject to all liens
and incumbrances existing at the time of the death of the
deceased, and subject to the homestead interest in said
lands of Tomke M. I'ranzen to the amount of $2,000.”
With this license as his authority, the administrator pro-
ceeded to advertise and sell the land. The notice of sale
recited that the real estate described would be sold “in
pursuance of an order of C. B. Letton, one of the judges of
the district court for Jefferson county.” The administra-
tor’s return to the court showed that he sold the 160-acre
tract to Carmichael for $4,000 and the 124-acre tract to
the widow, plaintiff herein, for $3,100. The return made
by the administrator to the court did not show that he
had attempted to sell the homestead interest. On the con-
trary, he reported that the sale was made “in pursuance
of the license granted on the 16th day of February, 1896.”
The sale thus reported to the court was affirmed April 14,
1896. On February 17, one day later than the granting
of the license, the plaintiff herein filed in that proceeding
a showing in the form of an affidavit, in which she said that
she was the widow of said deceased and the mother of his
children, naming them, five of whom were minors at that
time. She set forth the homestead character of the land
in section 34. She further alleged that it was to the best
interest of the creditors that all of the land belonging to
the estate should be sold and disposed of; that, by selling
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it all, it would bring more money than it would if divided
and the homestead set out. She asked the court to order
all of said real estate sold, and that out of the proceeds
thereof, after the mortgage indebtedness upon said land
should be paid, she be allowed $2,000 in lieu of her home-
stead rights. This application was supported by a number
of affidavits of disinterested witnesses, to the etfect that it
would be to the best interest of the said estate to sell the
land as an entirety. It is possible that these affidavits
were presented to the court prior to the granting of the
license. If so, it is apparent that the request therein
made was not granted. The administrator, misapprehend-
ing the authority given to him in the license, and believing
that he had authority to sell the land free from mortgage
liens and the homestead exemption, undertook to sell and
convey the same in its entirety. The evidence discloses
that the purchase price paid by each purchaser was the
value of the respective tracts of land. Perhaps the ad-
ministrator was misled by reason of the filing by the plain-
tiff herein of the affidavits and showing’ above described.
The plaintiff herself and Carmichael were also laboring
under the same mistake. After confirmation, although no
order was made by the court impressing the homestead
character upon the $2,000 of the purchase price paid by
Carmichael, the administrator paid that sum to the plain-
tiff herein, and she accepted the same in lieu of the home-
stead. She, in turn, repaid it to the administrator as a
part of the purchase price of the 124-acre tract in section
33. Carmichael thought he was buying the land free from
all liens and incumbrances. He paid its full value. The
administrator attempted to convey such title. The plain-
tiff herein considered that the homestead interest passed
to Carmichael by the administrator’s deed.

About two years after the administrator’s sale plaintiff
was desirous of disposing of the land she had purchased in
section 33, and on August 15, 1898, plaintiff and Car-
michael entered into a written contract, by the terms of
which plaintiff agreed to sell and Carmichael agreed to
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purchase the 124 acres for the expressed consideration of
$3,700, $300 payable in cash, $2,700 on March 1, 1899,
Carmichael assuming a $1,100 mortgage given by plain-
tiff, then an incumbrance upon the land, and upon per-
formance of the written contract on March 1, 1899, plain-
tiff was to convey said land to Carmichael by good and
sufficient warranty deed. However, before the maturity
of the contract, Carmichael became apprehensive that his
title to the land in section 34 and plaintiff’s title to the
land in section 33 were defective because of the homestead
interest of the children of Tilert O. Franzen, deceased.
He refused to fulfil his contract for the purchase of the
124 acres. The parties then had further dealings, de-
seribed in Carmichael’s testimony as follows: “A day or
two before the first of March (1899) we came over to
straighten the thing up. * * * I told her I wouldn’t go
ahead and take the land without she would make some
provision to make the deed all right. I wasn’t quite satis-
fied with the title. * * * She objected at the time, and
thought it was all right. I proposed to let the trade fall
through. * * * She didn’t want to do that. * * * I
made the proposal I would take the land on them condi-
tions if she would take a mortgage of $2,000 until she fur-
nished a quitclaim deed, and to put it in the mortgage
that she would give a quitclaim deed from all the heirs,
and I would take the land. * * * She objected to that;
but on the 23d of March she said she had made up her
mind to fix it up that way.” Thereupon, Carmichael took
the deed to the land in number 33, gave plaintiff the addi-
tional $300 provided for in the contract, and executed and
delivered to plaintiff his promissory note for $2,000, due
in six years, and gave a mortgage on the land in section 33
to secure its payment, and assumed the $1,100 mortgage.
The following stipulation appears in the mortgage secur-
ing the $2,000 note: “This mortgage is given as a part of
the purchase money of this land, and it is expressly under-
stood and agreed that before the principal is to be paid
the said Tomke M. Tarnow is to furnish a quitclaim deed
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from all the heirs at law of E. O. Franzen, now deceased,
conveying the land above described, and also the west half
of the northwest quarter and the north half of the south-
west quarter of section thirty four ( 34), town number two
(2), range number four (4) » Jefferson county, Ne-
braska.” Substantially the same indorsement was made
upon the note secured by the mortgage. Thereupon, Car-
michael took possession of the land and paid interest upon
the mortgage indebtedness at 6 per cent. per annum for
six years. Upon maturity of the $2,000 note, plaintiff de-
manded payment, which was refused by Carmichael be-
cause plaintiff had failed to procure the quitclaim deed
from the Franzen heirs as agreed, and plaintiff brought
this action to foreclose her mortgage.

In an amended petition, plaintiff set forth the facts as
above shown, and alleged, further, that she received no
consideration for executing the stipulation incorporated
in the mortgage and indorsed on the back of the $2,000
note, in which she agreed to procure a quitclaim deed from
the heirs to the real estate in controversy. Upon request
of Carmichael, the heirs were made parties to the action,
and each filed a cross-petition, alleging ownership of an
undivided one-seventh interest in remainder in the land
occupied by their father as a homestead. The prayer of
each cross-petition is to the effect that the court adjudge
that each is the owner of a one-seventh interest in remain-
der, and for general relief. Carmichael answered, re-
questing the court to determine to whom the $2,000 re-
maining due on the note and mortgage belongs, and that it
may be paid accordingly, and prayed that his title to all
the land be confirmed and quieted against the claims of
all other parties to the action. The district court found
that there was no consideration for the promise made by
plaintiff to furnish such quitelaim deed, and adjudged that
the heirs are not now entitled to the relief prayed for in
their answers and cross-petitions; but inquired no further
into the equities of the parties, and denied all relief to Car-
michael, and decreed a foreclosure of the mortgage for the
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full amount thereof. Carmichael appealed from the decree
of foreclosure, and the heirs appeal from the order dis-
missing their cross-petitions.

It may be well to say at this time that, in view of the
record had in the proceedings instituted by the adminis-
trator and of the other evidence in this case relative to
the value of the land, the homestead interest was not sold
by the administrator.. The doctrine of caveat emptor ap-
plies to Carmichael. He was bound to take notice of the
license and of the authority of the administrator and the
-power of the court. The evidence discloses that the land
was capable of division, and that the homestead could have
been appraised and set out by metes and bounds. The
title, therefore, of the Franzen heirs in remainder has
never been disturbed by any proceedings had. They are
the owners, and have been at all times, of the homestead
of their father, subject to the life estate of their mother,
the plaintiff herein. But it cannot be said that the plain-
tiff is now the owner of the life estate. She joined with
the administrator in asking for the sale of all the land,
and accepted a part of the purchase price thereof in lieu
of her life estate. She is estopped from now claiming such
title or interest in the land. That interest has been sold
and conveyed to Carmichael. It is argued by Carmichael
that, in the event the homestead title cannot be impressed
upon the $2,000 for which he gave his note and mortgage,
he should not be required to pay the same until quitclaim
deeds from the Franzen heirs are procured by the plaintiff,
as stipulated. Plaintiff contends that her agreement to
secure quitclaim deeds from the Franzen heirs to the land
in 34 cannot be enforced, for the reason that there was no
consideration given for such promise, as Carmichael was
bound by contract to pay her this $2,000 on March 1, 1899.
If we could resolve this question against her, the case
could easily be disposed of. A discussion of this question
is unnecessary. We have given it careful attention, and
have concluded that such promise was without considera-
tion. See Fsterly Harvesting Machine Co. v. Pringle, 41
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Neb. 265; Allen v. Plusmyere, 3 Neb. (Unof.) 187; 9 Cyec.
349; McCarty v. Hampton Building Ass’n, 61 Ia. 287;
King v. Duluth, M. & N. R. Co., 61 Minn. 482; Abbott v.
Doane, 163 Mass. 433, 34 L. R. A. 33, and note. What-
ever rights plaintiff had to the $2,000 fund represented
by the mortgage remained unchanged by reason of her
promise to secure quitclaim deeds.

There are broad principles of equity which call for
recognition, and which must control the disposition of
this case. At the time of the administrator’s sale, when
the plaintiff by her conduct sold her interest in the home-
stead to Carmichael, or, in other words, barred herself
from asserting title therein against him, she was entitled
to receive the value of her interest at that time. She was
entitled to the then value of the use of the homestead dur-
ing her life. Whatever was hers, she received, but she
received more. The excess did not belong to her. It was
paid to her by mistake. It became a trust fund in her
hands. Equity will so regard it, and will follow it so far
as it may be identified.

It is argued that the doctrine of caveat emptor bars
(Carmichael from asserting any right to the fund in con-
troversy. Indeed, purchasers at judicial sales buy at
their risk, and to them the doctrine of caveat emptor
applies, and they cannot take title as against parties not
in court, or against those whose interests are not disposed
of in the proceeding in which the judicial sale is made.
We have applied this doctrine gs against Carmichael and
in favor of the Franzen heirs because the court in the
proceedings instituted by the administrator did not at-
tempt to dispose of their interests, and had no power to
do so. But can it be said in justice and equity that this
court will enforce the doctrine of caveat emptor as against
Carmichael and in favor of the widow to the extent that
we will permit her to retain the money she was not en-
titled to which was paid to her through mistake, and that
mistake occasioned partially through her conduct? The
doctrine of caveat emptor does not prevent a purchaser
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at a judicial sale from enforcing whatever legal or equi-
table rights may be preserved to him. He is not the vic-
tim of every unfortunate contingency which may arise in
a proceeding. The doctrine should be invoked that one
may not be deprived of his rights, nor to assist one in
getting or keeping what he is not entitled to. 'His rights
to this money Carmichael could have enforced at any
time. Had the mistake been discovered prior to the con-
firmation of the administrator’s sale, no doubt- would ex-
ist but that the court could have given relief. It could
have been reached while it was in the land which was
purchased in part by the fund. It could have been
identified after the making of the executory comntract for
the sale of the land purchased with it, and before the giv-
ing of the mortgage, which the plaintiff now seeks to
foreclose. Equity will not allow the conversion of land
into money or money into land to stand in the way of
doing justice. Good conscience demands that a court of
equity recognize the rights of all the parties and adjust
them when it may be done without prejudice to any one.
This court will not falter or lesitate upon mere technical
grounds of procedure, when by so doing gross injustice
would be done. With all the parties now before us, there
can be no doubt but that we can correct and place in or-
der the respective rights of the parties, which otherwise
would result in gross injustice to some of them. That
justice may prevail, a court of equity will devise a remedy
to meet every mew emergency, and will enforce the resti-
tution of property when it has jurisdiction of the same.
It is for such emergencies that courts of equity exist, and
whenever a decree can thus be made upon the record of
a case presented, although no precedent may be found, the
court will so proceed. But the enforcement of the rights
to a trust fund, wherever the same may be identified, is
doing no violence to equity jurisprudence. The idea is
not a new one. 3 Pomeroy, Equity Jurisprudence (3d ed.),
sec. 1175 et seq. Carmichael’s money was converted into
land. That land was sold and the trust fund transformed
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into a note and mortgage signed by the identical person
who paid it by mistake. He is entitled to follow it and
obtain that which in equity and good conscience belongs
to him. Plaintiff, the holder of the trust fund, sought to
foreclose the mortgage for the full amount thereof, which
would operate to convert the trust fund into money in
her hands. She is entitled to only a part of it. Her
interest must be determined by taking into consideration
the value of her life estate in the Franzen homestead as it
existed when Carmichael bought it. The mortgagor is
the beneficiary of the trust because he paid the fund
through mistake for a title which he never acquired. He
is entitled to reimbursement, and to have deducted from
the mortgage the amount he paid for the title of the heirs
which he did not acquire. He is entitled to interest upon
that amount from the time he paid it, as the plaintiff has
withheld it from him and she had the use of it. From the
evidence before us we cannot make a computation, as we
are unable to determine what was plaintiff’s expectancy
of life at that time. Additional evidence must be given
that a computation may be made by the district court.
Plaintiff is entitled to a lien upon the land in section 33
for the amount thus found due. We conclude, also, that
the computation be made upon a 6 per cent. basis as a
just and fair rate, and this is suggested by the parties,
in that they agreed upon that rate in the mortgage.
Carmichael has been rightfully in the possession of the
property by the purchase of her life estate, and therefore
need not account for its use.

It has been suggested that Carmichael might be en-
titled to subrogation to the $3,300 mortgage which was
upon all of the Franzen land at the time of the adminis-
trator’s sale, inasmuch as his money was used for the
satisfaction of the mortgage. We cannot see wherein he
is entitled to subrogation, or wherein it would avail him.
As he is not required to account for the rents and profits
during his occupancy of the land in controversy, he has
received all the benefits which he would be entitled to re-
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ceive if it were possible for the court now to decree him
subrogated to the lien of the mortgage.

It is contended by the plaintiff that in the general dis-
tribution of her husband’s estate she has received less
than she was entitled to, taking into consideration the
dower interest which the law would have given her, and
which she claims she has never received. We consider it
unnecessary to discuss this question at length. The fol-
lowing facts, however, stand out prominently in the
record against her contention. By joining with her hus-
band in the mortgages upon the land, she waived her
dower interest therein to the extent of the mortgages.
Considering the land worth $7,100, and deducting there-
from the amount paid in satisfaction of the mortgage and
the value of the homestead, we find a surplus of but
$1,761. Her dower interest at the time of the sale was
not of very great value. And, again, in this connection,
we mention the fact that she, as the widow of Iranzen,
made application to the court to have the land sold in its
entirety, and therefore she should have looked to the pro-
ceeds of the sale for the satisfaction of her dower.

The Franzen heirs were not estopped from alleging
their title to the homestead of their father by their failure
to object to the confirmation of the administrator’s sale.
No record made in that proceeding challenged their at-
tention to the attempted conveyance of the homestead by
the administrator, and the court being without power to
sell the homestead, and the heirs receiving no considera-
tion for their interest therein, are not barred by the de-
cree of confirmation nor by their own conduct from as-
serting the title they inherited. The district court should
have affirmed their title to the homestead.

We therefore recommend that the judgment of the
lower court be reversed and this cause remanded to the
district court, with instructions to enter a decree quieting
the title of the Franzen heirs as remaindermen in and to
the homestead of their father, and further that an ac-
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counting be had of the amount due to the plaintiff accord-
ing to our findings and suggestions.

Drurrie and Goopo, CC., concur.

By the Court: For the reasons given above, the judg-
ment of the district court is reversed and this cause is
remanded to the district court, with instructions to pro-
ceed further in the matter as recommended in the opinion.

REVERSED.

HATTIE KEITH, ADMINISTRATRIX, APPELLEE, V. CHICAGO,
BTURLINGTON & QUINCY RAILROAD COMPANY ET AL,
APPELLANTS,

Fiiep June 4,1908. No. 15,163.

1. Master and Servant: BEeNEFITS: DIsaBiLity. Railway employees
only were permitted to join the relief department of the defend-
ant company, an institution organized to pay disability benefits
to members. The contract for benefits provided: “The word
‘disability’ shall be held to mean physical inability to work.”
Held, That the words “physical inability to work” mean inabil-
ity to perform such labor as the injured member was engaged
in at the time of his injury, or similar labor which would en-hle
him to earn wages equally as remunerative.

2. : : . Under the provisions of such contract, if
an 1nJured member of the relief department recovers so that he
is able to perform such work as is contemplated in the contract,
or similar work equally as desirable and remunerative, then the
obligation of the defendants to pay disability benefits ceases.
But recovery sufficient to enable him to earn much smaller wages
at some other employment, or employment procured through the
charity or indulgence of friends or relatives, when, in fact, he
has not recovered from his disabilities, is insufficient to release
defendants.

APrPEAL from the district court for Douglas county:
LEE S. ESTELLE, JUDGE. Affirmed.
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Greene, Breckenridge & Matters and W. H. Hatteroth,
for appellants.

Smyth & Smith, contra.

ErrErson, C.

This action was instituted by Gant Keith in his life
time, and later prosecuted by the administratrix of his
estate against the Chicago, Burlington & Quincy Railroad
Company and the Chicago, Burlington & Quincy Railway
Company to recover $638.70, alleged to be due upon a
certificate of membership in the relief fund of the Burling-
ton voluntary relief department for disability benefits at
the rate of 75 cents a day from December 10, 1901, to
April 4, 1904, at which time the said Gant Keith died.
On September 11, 1900, the deceased entered the employ
of the railway company as a switchman; and became a
member of the relief department. Three days later, while
thus employed, he received an injury from which it ap-
pears he never fully recovered. He was entitled to receive
from the relief fund $1.50 a day for 52 weeks, and there-
after 75 cenis a day during the continuance of his dis-
ability. He received such relief until December 10, 1901,
at which time the defendants refused further payment,
claiming that his disability had then ceased. At one time
Keith attempted to resume his duties as a switchman, but
was unable to do so. It is undisputed that he was dis-
abled until December 10, 1901. At that time he reported
for work to his employing officer, who tendered him some
position as a utility man at the rate of $35 a month. This
employment Keith refused, either because he was unable to
do the work or because the wages offered were unsatis-
factory. He then obtained employment as a bartender in
his brother’s saloon until April, 1902, and thereafter until
his death was in the employ of one Dwyer, who succeeded
his brother in the saloon business. While in the employ
of bis brother and for the first year of his employment
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by Dwyer he received $50 a month wages, and thereafter
$60 a month. During all this time Keith could not place
the injured foot upon the ground naturally. He was
required to use a crutch or a cane. The toes of the foot
stood upright. Every night the foot was swollen. But
as bartender he was able to spare his foot, not being re-
quired to stand upon it during all the time he was on
duty. The evidence shows that he kept a chair behind
the bar, which he used whenever he could; that he was
enabled a part of the time at least to use a footrest. By
reason of the injury he was required to quit work occa-
sionally, sometimes one day and sometimes more, and
some days he would have to quit for a short time only.
His employer testified, in substance, that he was not a
good man so far as his work was concerned, but from a
business standpoint that he was very well thought of;
that he took a good deal of interest in the place; that he
had many friends throughout the country, and was a good
talker. In the court below the plaintiff recovered judg-
ment in the full amount claimed, and defendants appeal.
The rights of the parties depend upon the construction
of a part of one section of the regulations of the relief
department in force at the time deceased became a mem-
ber, and which is as follows: “IWherever used in these
regulations, the word ‘disability’ shall be held to mean
physical inability to work by reason of sickness or acci-
dental injury, and the word ‘disabled’ shall apply to
members thus physically unable to work.” Tt is the de-
fendants’ contention that the words “physical inability
to work,” as used above, mean physical inability to do
any work whereby one could maintain himself, and that
the deceased, having recovered from his injury so as to
be able to perform the duties of a bartender, was under
no disability within the meaning of the regulations quoted.
The trial court refused an instruction submitting this
theory to the jury. Instead, he gave an instruction in
which he said: “By the word ‘disability’ is meant inability
to perform the ordinary duties in the employment in
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which Keith was engaged at the time of his injuries.”
It would, indeed, be a harsh rule which would require the
relief department to pay to its members continuously the
relief promised during disability in the event that such
member, although unable to resume the employment in
which he was engaged at the time of the injury, should
so far recover as to be physically able to earn wages equal
to or greater than the wages earned by him in such em-
ployment. Such construction cannot be given to the pro-
visions of this contract. If an injured member of the
relief department recovers to the extent that he is no
longer disabled in the performance of the work contem-
plated or similar work, that is, employment, equally as
desirable and remunerative, then the obligation of the
defendants to pay disability benefits ceases. The work
contemplated is the work of railway employees. The pur-
pose of the department is to partially indemnify its mem-
bers against the loss of wages occasioned by their inability
to perform such labor. In other words, the “disability”
for which partial indemnity is paid is the disability which
prevents the member from doing the “work” contemplated
in the contract, and which results in his financial loss.
The regulations of the relief department are similar to the
by-laws of a. mutual insurance company. They enter into
and become a part of the contract. Indemnity to the
injured member, and not profits, is the object of the de-
partment. This would be defeated if an injured member
would be permitted to collect the benefits provided after
he had recovered to such an extent that he could enter a
similar employment equally as desirable and remuner-
ative. ) _ .

1In Chicago, B. & Q. R. Co. v. Olsen, 70 Neb. 570, in the
opinion overruling the motion for rehearing it is said:
“There seems to be force in the argument that, if the
plaintiff had recovered from the injury so as to be able
to perform labor similar and equivalent to that required
in the employment in which he was engaged at the time
of the accident, or was able to perform the duties of an
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engagement that was open and available to him, whereby
he could support and maintain himself as he was able
to do before the accident, he was ‘able to work’ within
the meaning of that expression in the contract.” This
is a correct rule, and should be adhered to whenever ap-
plicable. Defendants invoke it here. It follows, of course,
that the instruction given herein was erroneous, in that
it defined “disability’ as “inability to perform the ordinary
duties in the employment in which Keith was engaged at
the time of his injuries.” But, as we view it, this error
was without prejudice. Under the evidence the judgment
rendered was the only one permissible. Keith never be-
came physically able to resume his work as a switchman,
nor did he ever become physically able to earn wapes in
any similar employment, nor was he ever able to earn
wages equal to the wages of a switchman. He was retained
as a bartender notwithstanding his physical defects, which
partially incapacitated him. A review of the evidence
leads us to the conclusion that he was able to hold this
position by reason of his employer’s indulgence, and, fur-
‘ther, because of a tenacity of purpose on his part to earn
what he could in spite of his impaired physical condition.
His condition was such that he could not reasonably be
expected to go into the business world and procure re-
munerative employment. He was badly crippled. People
usually do not employ such help except at very small
wages. The words “physical inability to work,” as sued
in the regulations of the defendant’s relief department,
mean inability to perform manual labor which would
enable the injured member to earn wages equal to wha
' he would have earned in the employment in which he was
engaged at the time he was injured. The fact that the
injured member earned wages by employment procured
through charitable or indulgent relatives or friends is in-
sufficient to establish his ability to work, within the mean-
ing of the contract. The evidence shows that the mini-
mum which Keith earned in such employment was $72.50
a month, with a prospect for higher wages. The greater
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portion of his employment as a bartender he earned $22.50
less than his minimum wages as a switchman. There is
no evidence that e could have commanded greater wages
as a bartender or in any other employment.

The error of the district court being without prejudice,
we recommend that the judgment be affirmed.

DurrIiE and Goop, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

JOHN B. GREENWOOD, ADMINISTRATOR, APPELLEE, V. JOHN
W. KING, APPELLANT.

Frep June 4, 1908. No. 15,193.

1. Death: PrLEAaDING. A petition filed by the personal representative
of a deceased person under the provisions of Lord Campbell’s
act, as it has been adopted in this state, alleged that the next
of kin, naming them, were dependent upon the deceased for sup-
port. Held, That this is a sufficient pleading of a fact from
which it may be inferred that the next of kin had suffered a
pecuniary loss by reason of the unlawful act of the defendant.

In an action under the provisicns of Lord Camp-
bell’'s act, the petition, in substance, alleged that the defendant
as decedent’'s physician carelessly, negligently and unskillfully
treated the plaintiff, and that he wrongfully and carelessly failed
to make an examination of the deceased such as a physician of
ordinary care would have done, and diagnosed her disrase as one
other than appendicitis, with which she was, in fact, suffering.
Held, Sufficient to show that, had death not resulted through
the alleged wrongful acts of the defendant, the deceased could
have maintained an action in damages for the wrongs set forth.

DaMAGES. In an action under the provisions of' Lord
Campbell’s act to recover damages on account of the death of an
unmarried adult where the father is the only next of kin en-
titled to the benefit of such action, the rule for measuring the
compensatory relief is to ascertain, as mnearly as possible, the

5

3.
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pecuniary benefit which the father might reasonably have ex-
pected to receive from his deceased child had her life not been
terminated by the defendant’s wrongful act.

4.

QUESTION FOR JURY. It i3 not necessary that there
should be a legal or even a moral obligation resting upon the
deceased to support her next of kin in order to permit the per-
sonal representative to maintain an action under the provisions
of Lord Campbell’s act. The contributions to the support or
benefit of the next of kin which might reasonably have been
expected from the deceased had her life not been terminated
by the wrongful act of defendant is an element of damages, but
the same must be ascertained by the jury under proper instruc-
tions.

APPEAL from the district court for Cedar county: Guy
T. GRAVES, JUDGE. Reversed.

J. C. Robinson and Millard & Snider, for appellant.

Wilbur F. Bryant, contra.

EPPERSON, C.

In a trial to a jury the plaintiff, as administrator of
the estate of Mary Maud Greenwood, deceased, recovered
a verdict and judgment, from which the defendant ap-
peals. In his petition plaintiff alleged that his decedent
suffered death through the malpractice of the defendant, a
physician and surgeon. At the beginning of the trial the
defendant demurred to the petition ore tenus. His de-
murrer was overruled. It is contended that the petition
is fatally defective because it does not allege that the
deceased left surviving her any person who sustained a
pecuniary loss on account of her death. In this respect
the petition alleged: ‘“The said Mary Maud Greenwood
was 20 years of age and upwards at the date of her
decease, and left surviving her next of kin, that is to say,
her father, John B. Greenwood, the plaintiff, her mother,
Lucy J. Greenwood, her brothers, Willie F. Greenwood,
aged 18 years, Emory R. Greenwood, aged 16 years, Roy
Greenwood, aged 7 years, and a sister, Bessie May Green-
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wood, aged 12 years, dependent upon her for support, all
of whom bave suffered pecuniary damages by the death
of plaintiff’s intestate.” The action was brought under
the provisions of Lord Campbell’s act, as it was adopted
by our legislature. Section 5199, Ann. St. 1907, provides
for the recovery of damages whenever the death of a
person shall be caused by the wrongful act, neglect or
default of any person, whenever the act, neglect or default
is such that, if death had not ensued, it would have entitled
the party injured to maintain an action for damages in
respect thereof. Section 5200 provides: “That every such
action shall be brought by and in the names of the per-
sonal representatives of such deceased person, and the
amount recovered in every such action shall be for the
exclusive benefit of the widow or widower and next of
kin of such deceased person, and shall be distributed to
such widow and next of kin in the proportion provided
by law in relation to the distribution of personal property
left by persons dying intestate, and in every such action
the jury may give such damages as they shall deem a
fair and just compensation with reference to the pecuni-
ary injuries resulting from such death, to the widow or
widower and next of kin of such deceased person; pro-
vided, that every such action shall be commenced within
two years after the death of such person.” The sufficiency
of a petition under this act with respect to allegations
of damages sustained by the next of kin has been discussed
by this court and the authorities reviewed in a number
of cases. See Omahe & R. V. R. Co. v. Crow, 54 Neb. 747;
City of Friend v. Burleigh, 53 Neb. 677; Chicago, R. I. &
P. R. Co. v. Young, 58 Neb. 678. A review here of all
these authorities is unnecessary. A clear distinction is
made by the authorities between an action instituted for
the benefit of the widow and the next of kin upon whom
the law confers the right to be supported by the person
killed, and those next of kin to whom the law does not
necessarily give such right to support. In the opinion
in City of Friend v. Burleigh, supra, we find the following:
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“In the cuase of collaterals or others not legally dependent
upon the deceased, at least where they are not heirs at
taw, facts must be pleaded showing an actual pecuniary
interest in his life. Where, however, it is pleaded that
the next of kin sustain such a relationship to the de-
ceased that the law imposes upon him a duty to support
them and that practical ability existed to enable him to
perform that duty, a pecuniary interest is pleaded.”

The rule is that facts must be pleaded from which it
may be inferred that the next of kin have sustained a
pecuniary loss by reason of the wrongful act of the de-
fendant. If the plaintiff discloses that the deceased was
one upon whom the law imposed the duty of maintaining
the next of kin, it is for this reason a sufficient allegation
of fact from which a pecuniary loss may be inferred. But,
if the deceased was one upon whom the law does not
impose the duty of maintaining her next of kin, then the
fact of their relationship alone is insufficient to show
that the next of kin have sustained recoverable damages.
And in those cases such faects as exist must be pleaded to
show that the next of kin have sustained such damages.
in the case at bar the deceased was an unmarried aduli.
She left surviving her both parents, a sister and brothers.
Is the allegation of the petition that the next of kin of
decedent were “dependent upon her for support, all of
whom have suffered pecuniary damages by the death of
plaintiff’s intestate,” a sufficient allegation of pecuniary
loss sustained by her father? It is admitted that the
father is the only 6ne who is entitled to participate in the
amount recoverable. We think the allegation is sufficient.
“That her next of kin were dependent upon her for sup-
port” is the statement of a fact showing a pecuniary in-
terest in her life. This allegation differs materially from
the allegations in the petitions considered in the cases
relied upon by the defendant. In those cases no allega-
tion of fact appeared from which a pecuniary loss to the
next of kin could be. inferred; but the plaintiff in each
case depended upon the alleged facts of the unlawful



VoL. 82] JANUARY TERM, 1908. 21

Greenwood v. King.

killing, and the relationship existing between the deceased
and his next of kin, or the conclusion that plaintiff had
been damaged, as a sufficient pleading of a pecuniary loss.
In Chicago, B. & Q. R. Co. v. Van Buskirk, 58 Neb. 252,
the deceased, an adult, left surviving him his parents as
his next of kin. The petition therein alleged no facts
showing a pecuniary loss by reason of his death, but
alleged the bare conclusion that the next of kin have been
damaged. The same conditions also prevailed in Chicago,
B. & Q. R. Co. v. Bond, 58 Neb. 385. Possibly the plain-
tiff’s petition should have been made more specific and
ertain had a motion therefor been made by the defendant,
put that a pecuniary loss is alleged by one depending
upon the deceased for support there can be no doubt.
Another objection to the petition is that it fails to state
any fact or circumstance showing that the deceased, if
death had not ensued, could have maintained an action
against the defendant. This objection cannot be sus-
tained. The petition sufficiently alleges that the defenduant
as decedent’s physician carelessly, negligently and un-
«killfully treated the plaintiff, and that he wrongfully
and carelessly failed to make an examination of the de-
_ceased such as a physician of ordinary care would have
done, and diagnosed the disease as one other than appendi-
citis, with which the deceased was, in fact, suffering. Had
the deceased survived the defendant’s treatment, under
the allegations herein it is apparent that she could have
maintained an action in damages for the wrongs alleged.
The defendant assails a part of instruction numbered
9, which is as follows: “And if you find for plaintiff the
amount which he should recover in this action, if any,
you should consider the situation of deceased as disclosed
by the evidence, her annual earnings, her habits, her
health, and her estate, if any, the profits of her labor,
which she would have earned had she lived for the sup-
port of those entitled to recover, and the probability or
the reasonable expectation of the life of deceased at the
time of her death; and, in determining this, you may
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take into consideration the tables of expectancy which
have been introduced in evidence.” This we will consider
with instruction numbered 19, also objected to, which is
as follows: “If you find for the plaintiff in this action,
you will find the amount of his damage to be the net
yearly earnings of Mary Maud Greenwood, multiplied by
her expectancy of life, which according to the Carlisle
table of mortality is 41.46 years.” These instructions are
erroneous, and require a reversal of the judgment. The
evidence disclosed that deceased earned as a school teacher
$300 during the year preceding her death. TFrom this
she paid her own expenses, and delivered to her mother
for the support of the family the equivalent of about
$190. The Carlisle table of expectancy was introduced
in evidence without objection, according to which a healthy
person of the age of the deceased had an expectancy of
41.46 years. It therefore appears that, under instructions
quoted, the jury finding for the plaintiff should have re-
turned a verdict for $7,877.40. The instructions assume
that the deceased would have devoted the net income of
the remainder of her life to the support and benefit of
the plaintiff, and that the father’s expectancy was equal
to that of the deceased. The amount of damages sus-
tained by the father is the present value of whatever sum
the deceased adult child would have contributed to him
or would have expended in his behalf. The rule for
measuring such compensatory relief is to ascertain, as
nearly as possible, the pecuniary benefit which the father
might reasonably have expected to receive from his de-
ceased child had her life not been terminated by defend-
ant’s wrongful act. The jury should have been so in-
_structed. It is not necessary that there should be a legal
or even a moral obligation resting upon the deceased to
support her next of kin in order to permit them to main-
tain an action for her unlawful or negligent killing; but,
if the facts established by the evidence are sufficient to
show that a pecuniary loss has resulted, the next of kin
are entitled to recover the amount thereof, to be deter-
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mined by a jury, who take into consideration all the cir-
cumstances, the relationship existing between the parties,
their mode of living, and the habits of the deceased with
reference to contributing to the support of ler family,
and the probability of her continuing to do so. Although
the verdict was for but $1,000, we cannot say that the
erroncous instructions above quoted were without preju-
dice. The fact that deceased had contributed her one
year’s wages to her father’s family does not of itself indi-
cate that she would continue to do so for a number of
years. It is not shown that the continued assistance of
the deceased daughter was a necessity to the family. The
older sons were earning fair wages, and at the time of
the trial the father testified that he could then make his
own living. Undoubtedly the contributions to the support
of the family which the father might reasonably have
expected from the deceased is an element of damages, but
the same should have been ascertained by the jury under
proper instructions. To hold that the errors complained
of were without prejudice in this case would be equiva-
lent to saying that the jurors were infallible, and that,
too, when considering but meagre evidence, under instruc-
tions which their oaths required them to follow, and which
directed that the damages be measured by a broad and
erroneous rule. Probably the jury considered that the
deceased would have contributed her life’s earnings to
her family, but that the father’s interest therein would
amount only to $1,000.

We recommend that the judgment of the district court
be reversed, and the cause remanded for further pro-
ceedings.

DurrE and Goop, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for a new trial.

REVERSED.
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OMAHA LoAN & BUILDING ASSOCIATION ET AL., APPELLANTS,
v. HoraTio K. HENDERE ET AL., APPELLEES.

Fruep JUNE 4,1908, No. 15,352,

1. Appeal: Law orF CasE. Ordinarily this court will not reexamine
questions of law presented by and determined upon a former
appeal, where the case was then remanded, with specific direc-

tions to the lower court.

9. Costs. Where upon showing made this court grants additional
time to appellants to serve and file briefs, attorney fees for the
adverse party occasioned thereby will not be taxed against
appellants as costs upon motion afterwards filed.

APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Affirmed.

H. P. Leavitt, for appellants,
McDonald & Woodland, contra.

EPPERSON, C.

This action was brought for the foreclosure of a mort-
gage by the Omaha Loan & DBuilding Association. Its
decree of foreclosure was assigned to Lobingier. He pur-
chased the property at the judicial sale, and later assigned
his bid to Ida M. Cronk. She also acquired the fee title
by mesne conveyance from the legal owner. The Hendees
claim under an agreement with the interested parties
whereby they were to receive a deed to the premises upon
the payment of the decree, and claim that the sale was
made in violation of this agreement. The Hendees ap-
pealed from an order confirming the sale. Upon a hearing
of said cause, this court reversed the judgment of the
lower court and remanded the case, with instructions for
the lower court to take an accounting of the amount due
upon the decree, and that the Hendees be permitted to
redeem within 60 days. In accordance with the mandate
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the lower court took an accounting, finding that there
was due upon said decree from the Hendees the sum of
$963.40, upon the payment of which Mrs. Cronk was re-
quired to execute her deed conveying the premises to the
Hendees, and that upon default of said deed the clerk of
the court should execute and deliver a proper deed con-
veying to the Hendees the interest of said Ida M. Cronk
in and to said premises. From this order of the court
the plaintiff and Lobingier have appealed.

It is contended that the court had no jurisdiction over
the matter urged by the Hendees in opposing the con-
firmation, and that no right to redemption founded upon
the contract alleged by the Hendees can be urged in this
case. By this contention the appellants dircctly assail
the former decision of this court, in which it was held
that such right existed. Specific directions were given
by this court, which were followed by the lower court.
Ordinarily, in such cases this court will not reexamine
the questions of law presented by and decided upon the
first appeal. City of Hastings v. Foxworthy, 45 Neb. 676.
The case at bar does not fall within the more liberal
rule which controls the second or any subsequent appeal
of a case remanded generally for a new trial upon a
former appeal. No extraordinary reasons are presented
for the overruling of our former opinion. It has become
the law of the case.

It is contended that the court erred in directing Ida
M. Cronk to execute a deed to the Hendees upon the pay-
ment by them of the amount necessary to redcem. We
are not satisfied that the appellants can complain of this
order; but, if they are entitled to do so, no doubt can
exist but that by redemption the Hendees are in equity
vested with the title which they would have received upon
the performance of their contract with the original parties
to the action, who are Ida M. Cronk’'s grantors. A com-
pliance with the court’s order would but furnish written
evidence of the title as it would exist upon redemption.
Again, it is not absolutely necessary that Ida M. Cronk
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comply with this order of the court. Other provisions
of the decree are sufficient to bring about its full execu-
tion. ' :

It is unnecessary to comment upon or review appellants’
objections to the computation. We have examined the
same, and find no error therein.

This cause was regularly reached and placed upon the
trial calendar for the session of March 17, 1908, at which
time appellants had not filed their briefs. They then
asked for additional time to serve and file briefs.
This request was granted. The appellees now ask that
a reasonable attorney’s fee be assessed as costs against
appellants for the attendance of counsel at the March
session. Appellants have shown a good reason for their
delay, which was satisfactory to the court when the addi-
tional time was given. The record does not disclose that
appellees requested any conditions to the granting of
additional time when the order therefor was made. The
delay was not malicious or vexatious, nor has it inter-
fered with the due administration of justice. We recom-
mend that the motion be overruled.

Durrie and Goop, CC., .concur.

By the Court: For the reason stated in the foregoing
opinion, the judgment of the lower court is affirmed, and
the appellees’ motion that an attorney’s fee be taxed as
costs is overruled.

AFFIRMED.

JAMES I. LEE ET AL., APPELLANTS, V. CITY OF MCcCOOK BT
| AL., APPELLEES.

Frep JunE 4,1908. No. 15,139,

1. Cities: Vacation oF STREETS: DAMAGES. Where a part of a street
is vacated, the general rule is that only those property owners
whose property abuts upon the vacated part of the street, and
who are thus cut off from access to their property, are entitled
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to damages on account of such vacation. Enders v. Friday,
78 Neb. 510, followed.

2. Injunction: PupLic INJURY. A private party cannot’ enjoin a
threatened wrong, where the injury which he would sustain
would be no other or different from that suffered by the com-
munity generally.,

3. UNAUTHORIZED ORDINANCES. As a general rule, courts will

not enjoin the passage of unauthorized resolutions or ordinances
by a municpial corporation. An injunction should not issue
until some effort is made to enforce the unauthorized resolutions
or ordinances, ’

4. Cities: STREETS, VACATION OF. When a city enlarges its corporate
limits and annexes territory over which there existed a highway
previously laid out and established by the county board, such
highway becomes impressed with the character of a street, and
the city council is the only body thereafter vested with juris-
diction to vacate such highway or street.

APPEAL from the district court for Red Willow county :
RoBERT C. ORR, JUDGE. Afirmed.

France & France and Harlow W. Keyes, for appellants.

James E. Kelby, W. 8. Morlan, Frank E. Bishop, J. R.
McCarl, J. F. Cordeal and J. 8. Le Hew, contra.

Goop, C.

James I. Lee, 8. 8. Garvey, and Fowler Wilcox brought
this action against the city of McCook, mayor and council
of said city of McCook, and the Chicago, Burlington &
Quincy Railway Company to enjoin said city and its
officers from vacating or taking any further steps toward
vacating and closing a certain street or roadway, and to
enjoin the defendant railway company from grading and
laying railway tracks across, and from obstructing and
closing, said street or roadway. The trial court sustained
demurrers to the petition, and, the plaintiffs not desiring
to further plead, their petition was dismissed for want
of equity. The plaintiffs appeal.

It appears from the petition that the city of McCook
is a city of the second class having less than 5,000 popu-
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lation; that the east and west boundary lines of said city
are the east and west lines, respectively, of section 29,
township 3, range 29 west; that the Chicago, Burlington
& Quincy Railway Company owns the south part of said
section 29, being a strip one mile long, east and west,
and a little more than a quarter of a mile wide, north
and south; that McCook is a division point on the Bur-
lington railroad, and that a large portion of said strip
‘s occupied by railway tracks, yards and switches; that
a part of e city of McCook lies to the north and another
part to the south, of this strip of land; that many years
ngo the county commissioners of Red Willow county laid
out a highway running north and south across this strip
of land, it being about one-third of a mile west of the
oast line of said section 29. The defendant railway com-
pany, desiring to extend and build more tracks, filed a
petition with the city council of MeCook, praying to have
«aid roadway vacated and another road or street opened
on the east line of said section 29. At the time appointed
for the hearing of this petition, objections and claims for
damages were filed by a large number of persons. Upon
the hearing the city council found that it was expedient
for the public good that said roadway should be vacated,
and passed a resolution providing for the vacation of the
highway, to take effect when a certain other roadway or
viaduct had been constructed and opened. This resolution
was vetoed by the mayor, and thereupon this action was
brought. It also appears by the petition that the appel-
lants are the owners of considerable property in and about
the city of McCook, no part of which, however, abuts upon
or is adjacent to the roadway sought to be vacated. It
is also alleged that the appellant Lee owns an ice plant
situated some distance south of the railway, and that he
uses the roadway in controversy in the serving of his
customers in McCook, and that, if said roadway is closed,
it will require him to travel a considerable distance fur-
ther to reach and serve his customers. It is alleged that
this will be destructive of his ice plant, and that he will
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be injured in the sum of $9,000. It is claimed that the
otlier plaintiffs will be damaged in the sum of $11,000.
Plaintiffs aver that the city council of MeCook has threat-
encd to, and will, unless enjoined, pass the resolution over
the veto of the mayor and declare the highway vacated;
that said resolution, if passed, will be void; and that the
city of McCook has no jurisdiction over the roadway, or
to vacate same, because it was laid out by the county au-
thorities, and has never been vacated or dedicated as a city
street. It is also averred that the railway company is grad-
ing and constructing yards, switches and side-tracks across
said roadway, which materially affect the passability of
«aid road for travel. The petition is exceedingly volum-
inous, and teeming with details and conclusions which it
is unnecessary to repeat or consider. The question is: -
Does this petition state a cause of action entitling the
plaintiffs to relief? _

In the case of Fnders v. Friday, 78 Neb. 510, a case
very similar to this one, it was held that, where part of
a street is vacated, the general rule is that only those
property owners whose property abuts upon that part of
the street, and who are thus cut off from access to their
property, are entitled to damages on account of such vaca-
tion. It would follow, therefore, that the plaintiffs suf-
fered no wrong that would be actionable at law for dam-
ages. The only injuries they sustain are such as are
common to the community generally. It is true that it
is alleged that the appellant Lee will suffer damages, and
that his ice plant will be practically destroyed; but the
nature of the injury he sustains is not different from that
sustained by other persons. He, like others, may be com-
pelled to travel a greater distance in order to reach the
north part of the city. The doctrine is well recognized
that one cannot maintain a private action on account of
wrongs or damages which he may suffer in common with
the rest of the community. Enders v. Friday, sunra:
Davis v. County Commissioners. 153 Mass. 218. Where
the injury complained of is really a public injury, or the

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































