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In Memoriam.

FAYETTE |. FOSS.

At the session of the supreme court of the state of Nebraska,
January 7, 1908, there being present Honorable SaMuUeL H. Sepg-
WICK, chief justice, Honorable JOHN B. Barnes and Honorable CHARLES
B. LETTON, associate justices, the following proceedings were had:
MAY IT PLEASE THE COURT:

The committee of .the bar, duly appointed by this court, desire
to give utterance to their sorrow, and express the sensibility of loss,
occasioned to them and the profession by the death of FAaYeETTE 1.
Foss, and to pay a tribute to his abilities and labors at this bar.

Mr. Foss was admitted to the bar of this court on the motion
of T. M. Marquette, Esq., on August 17, 1882; and while he held no
oﬁlcial relation to it, yet during all that period, until his death, he
argued before it a great number of interesting and important ques-
tions, more than two hundred cases in all, covering almost every de-
partment of the law. Hig intellectual vigor, alertness of mind, capac-
ity for work, and power of persuasion and exposition marked- his long
and conspicuous career, while his briefs were of real value and use-
fulness, through not only research and preparation, but because of his
faculty for lucid statement aqd cogent reasoning as well; while the
gimplicity and kindness of his nature secured for him many friends
both on the bench and at the bar. Therefore be it

Resolved, That we bear testimony to and hold in honorable re-
membrance the professional attainments of our deceased brother,
his fidelity to the law, his'services to the profession and this court,
and the singleness of purpose and devotion of spirit in which he
discharged all the duties of his profession,

Resolved, That these resolutions be presented to the court, with

the request that they be entered upon the records, and that the clerk
(vil)
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be directed to send to the widow and family of our deceased brother
a copy hereof as a testimonial of our sympathy to them in the loss
they have been called upon to sustain.

C. C. FLANSBURG.
J. H. GriMM.
F. H. Galxzs.
CHAs. H. SrLoan.
R. C. O=zr.

C. C. FLANSBURG:

May it Please the Court: By this solemn pause in which the ordi-
nary and orderly business of this court ig stayed, as well as by the
resolutions we have just heard, we are again reminded of the un-
certainty of this mortal life, for the Grim Reaper has again invaded
our ranks and stricken down another of its members,

Our dead comrade, in whose memory we speak today, was an ac-
tive practitioner at this bar for more than a quarter of a century;
and during nearly all that time I knew him intimately and well, for
he was my friend. Having been opposing counsel to him in a num-
ber of difficult and interesting causes, I had the fullest opportunity
to observe his methods and discover his powers; and I learned that
he was no mean antagonist. In all probability his greatest strength
was in his advocacy. Hig magnetic personality, his powers of persua-
sion, his coplous diction, his logical reasoning, and, above all, hig be-
lief in the justness of the cause which he championed, raised his work
above art, and it became with him the passion of his life. The un-
popularity of a cause never deterred him from accepting its respon-
sibilities; and, once in, he gave to it the full measure of a lawyer’'s
ability to his client. The seeming hopelessness of & task only in-
creaséd his efforts. And this one thing is to be chiefly remembered
about our dead comrade: that, while he labored with an untiring
zeal to win verdicts and secure judgments, yet in all his long and
successful career not a single victory was ever clouded by the recol-
lection of dishonorable means to attain it. But, although a strong ad-
vocate, he did not rely upon advocacy alone for results. He was a
student, and tireless in the preparation of hig cases, recognizing that
all true and lasting victories are won in the office through prepara;
tion and research among the books. And the power which so often
brought his case to a Successful issue was the genius of hard labor,
of unremitting toil. In the trial of a cause he wag frank with the
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court, fair to opposing counsel, and never sought in any way to mis-
lead: so that during all the years of his practice at this bar no one
was ever heard to charge him with unprofessional methods or con-
duct in the management of a cause.

‘While he W'as my friend for many years without a shade of differ-
ing, still T would not wish to speak unduly in his praise, but give
expression only to my estimate of his worth, my testimonial of his
legal qualifications. He was not perfect. He had his faults like oth-
ers. And lonesome he would have been here without them. But for
his faults we invoke that merciful charity which, soon or late, we
must all crave for our own shortcomings, while we cherish with pride
his successes and attainments in that most noble profession which
he loved and followed.

CHARLES H. SLOAN:

May it Please the Court: Death, “which lays its icy hands e'en
upon kings,” has touched a prince of our craft, and he is dust.

It is a fitting procedure of this tribunal, when a distinguished
member of the bar is no more, to sit in solemn session, hearing not
alone fulsome eulogy of his virtues and abilities, but rather to receive
that estimate of his character and capacity which his life and labors
impressed upon his fellows.

Choice words and carefully constructed sentences may not console
mourning relatives, nor yet mold or modify final judgment of that
Supreme Tribunal before whom he has been summoned to stand. But
whatever any may believe in this liberal age as to final reward or
punishment, all may agree ghat the eternal harmonies seem better
served when we, as Abou Ben Adhem, love our fellow men, and in
turn are loved and respected by them with whom personal contact
gives opportunity to kmow. $So, in this case, were the pleas of the
Nebraska suﬁreme court bar submitted to the Bench of Grace, there
would be an entire harmony—all defense and justification—no criti-
cism, no prosecution. )

1 knew our friend for a score of years, and knew him best as a
trial lawyer. We lived in adjoining counties, in the same judicial
district. His home county was Saline, which has given so many dis-
tinguished men to the state and so many able members to the bar of
this court. I saw much of his practice in recent years, and it some-
times occurred that we were associated together or pitted against
each other in important trials throughout our district, so that my im-
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pressions are the impressions of association and contact, rather than
those of hearsay, upon which mere reputation is established.

I would not disparage great jurists whose practice is largely be-
fore this and other courts of final resort. They are the forums where
learning takes its kingly walk, faultless logic holds unhindered sway,
and pure intellectuality stands for so much. The human element, so
important below, has scant place here; while man’s foibles, passions
and prejudices receive little consideration.

The successful trial lawyer must be “myriad minded,” ready
tongued, have deep and varied sympathies, a student, yes, a master
of that general indefinable term, “huntan nature,” that he may il-
lumine the path of the presiding judge, guide with circumspection
a selfish client, ingpire confidence and clearness in favorable wit-
nesses, and confound or weaken those who oppose; wisely select, pro-
pitiate, enlighten, lead and convince the jury, often fraught with
some knowledge, a little ignorance, a measure of conceit, and some
diffidence; but above all to meet your skilled adversary across the
table with studied system, shrewd dissembling, quickened wit, earn-
est enthusiasm and effective oratory, to the end that from this situa-
tion, delicate and complicated, fraught with numerous difficulties, com-
posed of many heterogeneous elements, may result a favorable ver-
dict—that highly prized deliverance from the Covenant Ark of our
boasted liberties. Here it is that talent may be at par, but tact is
always at a plunging premium. Here the advocate’s resources are
taxed to their utmost. Here, while professional courtesy may be in
evidence, it is often subordinated to the play of humor and the scourge
of wit. Here fierce feeling and high passion are not unknown.
Here the personality of the advocate is often lost sight of in the
fervid conviction of what appears to be his client’s right. Here men
become intellectual gladiators, forensic soldiers, with minds bent on
victory, the primary cause of the quarrel seemingly pressed to the
background; yet the history of our jurisprudence demonstrates that
out of these conflicts has substantial right and justice been uniformly
evolved, as from the clash of mind upon mind and personality upon
personality is evolved the spark of truth which kindles into the flame
of justice.

In this capacity I knew our departed friend; and in all the trial
lawyer’s art knew him as a past master. He was a formidable though
a generous adversary to meet in that forum where errors are not al-
ways corrected, where precedents are mot permanently established, or
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final principles of law promulgated; but it is the forum to which the
people look, and in which the human phases of legal controversy
are so often controlling.

His death occurred in the middle autumn of the year that is gone. .
It was in the middle autumn of his life, yet till the end he maintained
that erect carriage and fairness of face we knew so well. Like an oak
felled in October, he had not lost that beauty which marked him
through life. The beauty of the oak fell with it. The winter’s blast
was not to buffet its unadorned form. So our friend, retaining still
that manly beauty and symmetry of form, was felled before the win-
ter of life had dispersed the insignia of a glorious summer and a fav-
oring autumn.

Rosert C. ORR:

May it Please Your Honors: It is fit and proper that we pause
amidst the busy scenes of life; that this court lay aside its ordinary
labors for a little while to pay fitting tribute to memory of departed
worth, to attest our tender regard for the memory of our departed
friend and brother, and in some small degree to give expressions of
the esteem in which we held him, and to bear willing testimony of our
gratitude to his memory for the great part he took in properly shap-
ing the jurisprudence of this young and growing state of ours.

For more than eighteen years it -was my good fortune to be per-
sonally and intimately acquainted with Mr. Foss. Just nineteen years
ago this month I met him for the first time in a professional way,
in this very court. His conduct of an important case before the court
on that occasicn made a deep and lasting impression on my mind. His
clear and lucid statements of the law applicable to the case, the forcible
manner in which he marshaled his argument, the straightforward and
earnest maner in which he applied the law to the facts, gave proof
that he was a lawyer of no mean ability. A trait of his character
was manifested then that I found in after years gave color to and
governed his whole life. The rule for the application of the law for
which he contended at that time could in no possible way inure to
his advantage in the cause then claiming the attention of the court.
His solicitude alone seemed to be that correct reasoning should be em-
ployed in reaching a legal conclusion, in order that proper precedents
might be established in the early judicial history of this common-
wealth, in order that property rights might be made secure and life
and liberty be properly safeguarded. Few indeed are the important
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legal questions that have come before this tribunal for the first time
for legal interpretation, for which there was no precedent in this
state, that his labors have not in a large degree contributed to aid this
court in their correct solution.

In the very nature of the profession, the supreme bench in this
state is largely dependent upon the bar for assistance in the laborious
investigation imposed upon it by an unwise policy of the state in
limiting the number of members of the court, thereby making it
impossible for the court to perform the labor required of it in a man-
ner satisfactory to itself.

Mr. Foss by nature was always earnest, serious and energetic, in
every work he undertook. He was laborious and painstaking in a very
marked degree. No matter whether his client’s cause involved much
or little of this world’s goods, he felt that his client was entitled to
his very best effort, and he gpared neither labor nor painstaking prep-
aration in order that his client might have all that he was entitled to
under the law.

In his nature there was no such thing as envy or jealousy of a
competitor in his profession; he firmly believed that, when “the path
to fame became too narrow for two to walk abreast in it, it was time
to ‘abandon it altogether.” He was a stranger to resentment or re-
venge, and often in the heat of argument he returned a kind answer
to an unkind remark, when man’s imperfect nature would usually have
suggested a retort that would have wounded deeply his antagonist.
He was the very embodiment of courtesy and kindness. No beginner
in the legal profession, nor one unacquainted with the rules of prac-
tice in this state, ever sought his advice in vain.

I cannot but feel today that a very worthy citizen and an eminent
lawyer has been taken from our midst; that a column of perfect sym-
metry and great strength and beauty has been broken; that in the
midst of his ripe usefulness and in the full development of his culti-
vated mind, and at the very zenith of his intellectual power, he has
been called from among us; that in the councils of the All-Wise it has
seemed proper to cut short his usefulness here, it is not unreasonable
to suppose, for a grander purpose elsewhere.

“The hand of the reaper
Takes the ears that are hoary,
But the voice of the weeper
Walils manhood in glory.
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“The autumn winds rushing
Waft the leaves that are searest,
But our flower was in flushing,
When blighting was nearest.”

Fully realizing our inability to comprehend the wisdom that per-
vades and constrains all existence, let us hope that that which seems
a great and irreparable loss may be in some way for a great good. Let
us hope that He who knelt in the garden of Gethsemane, who said,
“Not my will, but thine be done,” who sees all, and who knew all
from the very foundation of the universe, has ordered all things well;
and, while we “as mourners go about the street” lamenting his loss,
let us fell grateful for the good that he has accomplished. Socrates,
wisest of all uninspired teachers, taught that a man was a philoso-
pher only as he had applied precepts to his conduct of life. Apply-
ing this rule to the life of our departed friend, _who shall say that
he lacked much of fulfilling in a high degree this requirement?

But I cannot think or realize that our friend is dead. Though
his friendly counsel may be heard no more forever in these halls, yet
surely his work will live and be an inspiration to others when all
that is mortal of every one in this presence shall have returned to
mother earth, and that immortal spark that distinguishes man from
the brute shall have returned to Him who gave it.

The poet says, and says truly:

“There is no death; an angel form

walks o’er the earth with solemn tread,
He bears our best beloved away,

And then we call them dead.

‘“Yet, ever near us, though unseen,
The dear immortal spirits tread,
For all this boundless universe
Is life; there Is no death.”

It is a custom, older than history, for friends to build monuments
and mausoleums to mark the last resting place of the remains of
their friends, to tell future generations of the life and death of their
departed, but our departed friend has not left this labor of love to
others. He himself, by his life work, has left a monument more en-
during than bronze or adamant. Though time and storm may efface
from the polished granite the chiseled inscription, the painter lose his
art, and the sculptor his cunning; though the poet may forget his song,
and the orator his eloquence; though thrones and empires may perish
and decay, and the noblest work of man’s hands crumble and fall,

yet the record of such a life, spent in an honest endeavor to advance
2
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human happiness, will stand on the tablets of time, made deeper and
more enduring by the lapse of years. Second only to the love he bore
hig family, he loved his profession. All the energy of his being was
devoted to its advancement. He believed that in thus doing he could
confer a greater benefaction on future generations than in any other
way. He never knew where love ended and duty began.

It was my privilege to =it in judgment on his last effort before
an earthly court. Well do [ remember with what earnestness, not-
withstanding his failing powers, he labored for the interests of his
client. Already the sign of the destroyer was marked ﬁpon his brow,
still he faltered not. He passed from thence through the dark valley,
from the shores of time to eternity, to appecar at the bar of that great
Judge, whose justice never fails, whose judgments are ever tempered
with mercy, and whose law is blended with and overshadowed by
everlasting equity.

By his life and early death let us be admonished how uncertain
life is, and with what rapidity time is bearing us on from the things
of this world. While we revere his memory, let us emulate all that
was good and noble in his life; and, as we bid him a long farewell, let
us join in the words of one of the wisest of our profession, who him-
self has gone before: “Let us all hope that when we shall stand at the
bar of the Great and Final Judge, the Alpha and Omega of all law and
justice, we shall have so contributed to the administration of justice
here that we shall find mercy there.”

BY THE COURT—HONORABLE SAMUEL H. SeEpewick, C. J.:

Mr. Foss was one of the pioneer members of the bar of this state.
He was vigilant and active in serving the interests of his clients. He
never failed to render valuable assistance to the courts in the investi-
gation of the legal questions involved in the cases in which he was
interested.

It is suitable and proper that these proceedings be entered upon
the records of the court; and it is so ordered.
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CASES DETERMINED

IN THE

SUI'REME COURT OF NEBRASKA

AT

JANUARY TERM, 1908.

[TERMAN MUNDT, APPELLANT, v. JoaN M. SIMPKINS ET AL.,
APPELLEES,

Fep MArCH 5, 1908, No. 15,082.

1. Contracts: AFFIRMANCE. As a general rule a party who counter-
claims for damages for breach of a contract will be held to have
affirmed it, and cannot be heard to assert its nonexistence be-
cause of its recission.

2. Sales: RESCISSION. An exception to the rule above set out may
exist where one expends money or material in the improvement
of property before discovering the fraud by which he was in-
duced to purchase it, or where the purchase is made on a war-
ranty of its fitness for a prescribed use, and repairs are required
to be made before the article can be tested and its fitness for the
use ascertained. In such cases the purchaser may rescind the
contract of sale and recover the reasonable cost of improving the
property or of repairs made thereon.

A sale of personal property with a waranty of its
fitness for a prescribed use may be treated as a sale upon con-
dition subsequent‘ at the election of the purchaser, and in the
event of a breach of the warranty the property may be restored
and the sale rescinded.

In order to work a rescission, it is not sufficient
for the purchaser, who has taken delivery of the goods at the
vendor’s place of business, to give notice to the vendor that he
holds the goods subject to his order, or that the goods are at a
designated place subject to his disposal. The goods must be re-
turned to the place where accepted, unless, upon an offer to re-
turn, such offer is refused by the vendor.

4 (1)
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APPEAL from the district court for Greeley county:
James R. HaNNY, JUDGE.  Reversed.

Ray J. Abbott and Landis & Schick, for dppellant.
J. R. Swain and T. P. Lanigan, contra.

Durrig, C.

In August, 1903, the defendants, Simpkins and McCune,
purchased from Mundt, the plaintiff, a second-hand steam
traction engine, belting, and water wagon, for the sum
of $225, for which they executed their promissory notes.
Plaintiff brought suit on these notes in the county court
of Greeley county, and from a judgment entered in favor
of the defendants he appealed to the district court, where
judgment again went in favor of the defendants. He
brings this appeal.

Plaintiff’s petition was the ordinary one declaring upon
negotiable paper. In their answer defendants allege that
at the time they purchased the engine plaintift repre-
sented it to be in good working condition and warranted
it to be capable of performing the services for which they
were purchasing it, to wit, running a 13 or 14 horse
power separator, which separator, plaintiff informed
them, he had seen, and knew the engine to be capable
of operating; that he represented to them that originally
the engine was a 12 horse power engine, but that he had
procured the cylinder to be bored out, and that it was
then equal to a 13 horse power engine, and guaranteed
it to do the same work that a 12 horse power engine
would do; that, relying upon these warranties, and not
knowing to the contrary, they purchased the engine, and
executed their notes to the plaintiff for the consideration
agreed on. They further allege that at the time of making
this purchase they were unskilled in the construction and
working of steam engines, and so explained to the plain-
tiff, and relied solely upon the representations of the
plaintiff regarding the condition, capacity and power of
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the engine. They further allege that the engine as orig-
inally constructed was only 10 horse power; that it was
badly out of repair and wholly unfit to do the work for
which it was purchased; that the engine was purchased
from the plaintiff at Utica, Nebraska; that it was tested
at Greeley Center, Nebraska, where defendants com-
menced the work of threshing; that it was wholly inade-
quate to run their separator; that many parts of the
engine had to be repaired; and that upon discovering the
failure of the engine to meet the warranty given them
they notified the plaintiff in writing that they would not
keep or pay for it, that it was on the railroad right of
way at Greeley Center, Nebraska, subject to his order,
and that he might govern himself accordingly. A second
count of the answer set up what is denominated a “coun-
terclaim” for repairs to the engine, loss of time, payment
of freight, etc., amounting to $100, for which the defend-
ants pray judgment.

Upon what theory the defendants expected to wholly
defeat the plaintiff’s action by showing a rescission of
the contract, and at the same time recover upon such
contract by way of counterclaim, is not explained in their
brief. The law is too well settled to need discussion that
if a party elects to rescind a contract he cannot sue
thereon to recover damages for its breach, and if he
affirms the contract by suing for a breach he cannot there-
after rescind. An exception to the general rule exists in
case where one expends money or material in the improve-
ment of property before discovering the fraud by which he
was induced to purchase it. In such case he may rescind
the contract of sale, return the property, and recover
for what he has necessarily expended, as the vendor gets
the benefit of the improvements made upon the property
when tlre same is returned to him. Farris v. Ware, 60 Me.
482. In the case we are considering the circumstances
all tend to show that the parties understood that no test
of the engine was contemplated until it was taken to
Greeley Center, where the purchasers resided and were
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to use it. For any improvements or repairs which were
rendered necessary in order to transport it to Greeley
Center, or to test it after arriving there, the defendants
could recover had they rescinded the contract.

As the verdict of the jury was in favor of the defend-
ants, it is evident that they found that the contract had
been rescinded. This requires us to examine the answer
filed and the evidence offered by the defendants in support
thereof, to ascertain if the verdict can be upheld. In the
first place it might be observed that there are no facts
alleged in the answer showing a rescission. The facts
relied upon to show rescission by the defendants are
stated in the following language: “That immediately upon
discovering the defects set out the defendants notified the
plaintiff in writing, at Utica, Nebraska, of the same, and
that said engine was not the same as represented to be
by him; that it would not do the work guaranteed by him,
and that it was worthless to the defendants; that they
could not or would not keep it or pay for it; that it was
on the railroad right of way at Greeley Center, Nebraska,
subject to his order, and that he could govern himself
accordingly.” It is undoubtedly the better law that a
sale of personal property with a warranty of quality, even
without fraud on the part of the vendor, may be treated
as a sale upon conditions subsequent, at the election of
the purchaser, and in the event of a breach of warranty
the property may be returned and the sale rescinded, since
a breach of the warranty may be equally injurious to
the buyer, whether the vendor acted in good faith or bad
faith. Milliken v. Skillings, 89 Me. 180, 36 Atl. 77. The
right of rescission is limited to cases where the seller
can be put substantially in the position which he occupied
before the contract, and this makes it the duty of the
buyer, who would rescind for breach of warranty for
quality, to restore the seller substantially to his former
position, and requires him to return or tender back to
the seller whatever of value to himself or to the other
he has received under it. As stated in Milliken v. Skil-
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lings, supra: “The word ‘offer’ is frequently used by courts
and text writers as synonymous with ‘tender,’ and it may
be properly so used with reference to articles capable of
manual delivery and actually produced. But, with re-
Spect to heavy articles of merchandise situated at a dis-
tance from the place to which they must be transported
if restored to the vendor, the phrase ‘offer to return’ is
more commonly and aptly applied to express a willing-
ness, or to make a proposal to rescind the contract and
return the goods. It is not sufficient, however, for a
buyer who has taken delivery of the goods at the vendor’s
place of business, merely to express a willingness or make
a proposal to return the goods, or simply to give notice
to the seller that he holds the goods subject to his order,
or to request him to come and take them back. But, if
he would rescind the contract, he must return or tender
back the goods to the seller at the place of delivery, unless
upon making the offer so to do he is relieved of the
obligation, as stated, by  a refusal to receive them if
tendered.”

The above quotation states with clearness and exactness
the duty of a vendee who seeks to rescind on account of
breach of warranty of quality, and, measured by this rule,
the defendants’ answer is fatally defective, and their evi-
dence does not in the least tend to cure the defects found
in the answer. The only evidence offered upon the ques-
tion of rescission was that of the defendant Simpkins.
He testified that after testing the engine at Greeley Center
he wrote and addressed a letter to the plaintiff at Utica,
informing him of the failure of the engine to do the work
for which it was purchased, and that the engine was at
Greeley Center, on the railroad right of way, subject to
his order. This letter was not deposited in the post office,
but was given to the party who had the contract of carry-
ing the mail sacks to and from the railway station, with
a request that he should mail it on the mail car of the
departing train. The plaintiff denies having received the
letter. There is no presumption that it ever reached him,
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it not being shown that it was deposited in the United
States mail; but, had the evidence shown the receipt of
the letter by the plaintiff, still it contained no offer to
return the engine at the defendants’ expense, the inference
from the language used being that the defendants expected
and required the plaintiff to receive the engine at Greeley
Center, many miles distant from his place of residence,
where it was delivered to the defendants. The attempt
to show a rescission signally failed, and that question,
under the evidence and pleadings in the case, should not
have been submitted to the jury.

We recontmend a reversal of the judgment and remand-
ing the cause for another trial.

By the Court: TFor the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for another trial.

REVERSED.

ALBERT ITARTSUFF, APPELLEE, V. JOmXN II. PARRATT, IM-
PLEADED WITH ITENRY I, CADY, APPELLANT.

Firep MarcH 5,1908. No. 15,096.

Mortgages: ASSUMPTION BY GRANTEE: FORECLOSURE: DEFICIENCY
JUDGMENT. Several persons, joint owners of two lots in the city
of Omaha incumbhered by a mortgage, feared a loss of the prop-
erty because of inability to pay interest due thereon. The prop-
erty was worth $12,000, and they sold the same to the defendant
for $10,000; the deed reciting that the conveyance was made
subject to the mortgage, which the grantee assumed and agreed
to pay. The megotiations for the sale were conducted by S. as
agent for the defendant, and defendant took no part therein, and
claims to have had no knowledge of the assumption clause in his
deed until long after the same had been delivered to his agent and
recorded, and until after he had sold the property. Shortly after
the making of the deed defendant’s agent called on the agent of
the mortgagee and requested him to accept defendant’s note for
past due interest on the mortgage, saying that defendant had
purchased the property and was to take care of the mortgage.
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This proposition was rejected by mortgagee's agent, and shortly
thereafter defendant himself called on the agent, and paid the
interest. Within about six weeks after the purchase of the
property defendant sold it to Mrs. H., and in his déed of con-
veyance a clause was inserted by the terms of which Mrs. H.
assumed and agreed to pay the mortgage. Some time thereafter
the mortgage was foreclosed, and on motion for a deficiency judg-
ment against the defendant he resisted upon the ground that the
assumption clause in his deed was inserted by mistake, that
his agent in the purchase had no authority to so contract, and
that no consideration existed for his agreement to assume and
pay the mortgage. S, the agent, corroborated him in this claim.
Held, That the action of the district court in entering judgment
against the defendant for the deficiency was in accord with the
circumstances shown and the evidence given on the hearing.

APPEAL from the district court for Douglas county:
Howarp KENNEDY, JUDGE. Affirmed.

Montgomery & Hall, for appellant.
Hall & Stout and A. C. Wakeley, contra.

DuUrrIE, C.

The Parratt brothers and sisters, of whom there were
seven, were the joint owners of lots 1 and 2, in block 8,
in McCormick's addition to the eity of Omaha. The lots
were incumbered by a mortgage for $6,000 leld by the
plaintiff, Albert Hartsuff. The Byron Reed Company,
acting as agent for ITartsuff, was pressing for payment of
interest due upon the mortgage, which the Parratts were
unable to pay. In this condition of affairs, they sold the
lots to Henry F. Cady, the appellant, and the deed recited
that the conveyance was made subject to a mortgage for
$6,000 and to all acerued interest thereon, which, with all
taxes and assessments, the said Cady hereby assumes and
agrees to pay. This deed bears date November 25, 1893.
Cady conveyed the lots to Sarah M. Hendricks by deed
bearing date January 2, 1894, and this deed recites that
it is made subject to a $6,000 mortgage, which the grantee
assumes and agrees to pay as part of the consideration. In
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September, 1896, an action was commenced to foreclose
this mortgage; Cady and Mrs. Hendricks both being made
parties defendant. The petition alleged their agreement
to assume and pay the mortgaged debt, and the petition
asked, in addition to other relief, that if the mortgaged
property did not sell for sufficient to pay the amount due
upon the mortgage plaintiff might have judgment against
Cady and Mrs. Hendricks for the deficiency. Cady,
though personally served with summons, made default in
the foreclosure proceedings, and in March, 1907, a decree
of foreclosure was entered, in which the amount due on
the note and mortgage was ascertained, and the court
found, among other things, that the Parratts, the makers
of the note and mortgage, had conveyed the premises to
the defendant Cady subject to plaintiff’s mortgage, which
mortgage the said Cady at the same time assumed and
agreed to pay. The premises were sold, and confirmation
of the sale had in October, 1902, and in August, 1904,
plaintiff filed a motion for a deficiency judgment against
the various defendants, and a deficiency judgment was
entered against Cady and Mrs. Hendricks, from which
they took error to this court. The opinion on that appeal
is found in 75 Neb. 706, and it was there held that Cady
was not precluded by the terms of the decree from show-
ing, if he could, that his agreement to assume and pay
this mortgage was without consideration, and the case
was reversed and remanded for further proceedings on
issues properly joined as to whether the assumption of
the mortgage in the deed to Cady was based upon any
consideration. On this opinion ‘being handed down the
plaintiff filed an amended motion for a deficiency judg-
ment against Cady, in which it is alleged that his agree-
ment to pay the mortgage was a part of the purchase
price of the lots conveyed to him. In an answer filed
by Cady he alleges that he never agreed to assume and
pay the mortgage, and that the clause in the deed to
that effect was inserted by mistake and oversight, was
without authority, and without any knowledge or consent
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on his part. He further says that there was no considera-
tion for such promise and agreement. On the trial judg-
ment was entered for the deficiency in favor of the plain-
tiff and against the defendant Cady, and the case has
been brought here on appeal.

There is evidence tending to show that the lots were
fairly worth $12,000 at the time they were conveyed to
Cady. The evidence further tends to show that the con-
sideration agreed upon between the parties was $10,000,
although the consideration named in Cady’s deed is
$11,000. William Parratt, who conducted the negotia-
tions with Sholes, the agent, who acted for Cady in the
transaction, testifies that they were liable to lose the lots;
that the sale was made to relieve them of liability upon
the mortgage. The sisters of William Parratt, who testi-
fied upon the trial, while having no knowledge of the
actual terms of the agreement, testified that they would
not have signed the deed to Cady in the absence of a
clause therein by which he assumed and agreed to pay the
mortgaged debt; and that by this conveyance they ex-
pected to be relieved of all responsibility in the matter.
While this testimony does not go to the terms of the
agreement actually made, it does show the reason for
making the sale, and raises a strong presumption that
the agreement finally made between William Parratt and
Cady’s agent was of such a nature as to effectuate the
object which the grantors had in view in conveying the
property. The Byron Reed Company was handling this
mortgage as agent for the plaintiff. When Cady took his
conveyance there was interest due and unpaid upon the
mortgage. A. L. Reed, president of that company, testi-
fies that in the month of November, 1903, Mr. Sholes came
to see him on behalf of Mr. Cady with reference to this
mortgage; that at the time he said: “I sold the Parratt
property at the southwest corner of Twenty-Seventh and
Farnam streets to H. F. Cady. Mr. Cady is to take care
of the mortgage and interest on the property, being the
debt that you represent. Would you be willing to accept
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from Mr. Cady a ninety-day personal note in payment of
the interest now due and delinquent?” T replied in sub-
stance that I was sorry, but that I could not do that.
He said: “Mr. Cady is a responsible man, he will pay
the amount, and he only asks the accommodation a short
time.” I replied: “I am not able to grant that.” That
is the substance of the conversation. He further stated
that a short time thereafter Cady himself paid the inter-
est. Within about six weeks after taking the conveyance
Cady sold the property to Mrs. Hendricks, and in that
deed attempted to relieve himself of responsibility for
this mortgage by requiring Mrs. Hendricks to assume and
to pay the same. All the circumstances tend strongly
to show that the agreement was that, in consideration
of the conveyance by Parratt to Cady, and as part of the
consideration therefor, Cady assumed this mortgage and
agreed to pay the same. It is hardly conceivable that
such a clause would be inserted in a deed of conveyance
unless inserted to carry out an agreement previously
made.

We are satisfied that the district court was right in
entering a judgment for the deficiency against Cady, and
recommend its affirmance.

EppPERSON and Goop, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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UNITED STATES OF AMERICA, FOR THE USE OF FRANK A.
JOHNSON, APPELLEE, V. BERNHARDT J. JOBST ET AL,
APPELLANTS.

Fmep Marce 5,1908. No. 15,109.

Master and Servant: CONTRACT oF EMPLOYMENT: EsTOPPEL. One G. A.
Johnson made a contract with B.J. Jobst to do the work of paint-
ing, oiling and varnishing required on certain buildings which
Jobst had contracted to erect for the federal government. G. A.
Johnson employed the plaintiff, Frank A. Johnson, as a painter to
work on the job, and during part of the time plaintiff was so
employed he arted as foreman for G.-A. Johnson, and kept and
reported the time of the other employees, as well as his own,
to the principle contractor, Jobst, who had agreed with the sub-
contractor to advance money to pay the painters at the rate of
40 cents an hour. Plaintiff reported his own time at 40 cents
an hour, and Jobst advanced money to pay him at that rate.
Held, That under the circumstances, and from the fact that
plaintiff informed Jobst that he had not been paid in full when
he quit the work, and the further fact that there was evidence
tending to show that Jobst had himself paid the plaintiff on one
or more occasions at the rate of $25 a week, plaintiff was not
estopped to claim that his contract with G. A. Johnson was for
wages at that rate.

APPEAL from the district court for Douglas county:
WiLLIS G. SEARS, JUDGE. Affirmed.

Gurley, Crawford & Woodrough, for appellants.
Baldrige & De Bord, conira.

Durrig, C.

This action was brought under the act of congress of
August 13, 1894 (28 U. 8. St. at Large, p. 278, ch. 280),
which gives a right of action upon a contractor’s bond to
laborers and material men who have supplied labor or
material to contractors on federal buildings. The plain-
tiff in his petition claims that he worked as a painter upon
a federal building for which J. B. Jobst was the con-
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tractor and the National Surety Company was bondsman.
His petition contains the following allegation: “The par-
ticular work performed by said Frank A. Johnson was
in the painting of the said several buildings. A statement
of the time and of the reasonable value and agreed price
of the labor so furnished is shown by ‘Exhibit D,” which is
attached hereto and made a part of the petition.” Exhibit
D is as follows: “Statement of labor furnished by Frank
A. Johnson in painting the buildings at Fort McKenzie,
under the contract of Bernhardt J. J obst, for the United
States of America. October 2, 1903, to June 3, 1904,
$658.35; paid on account of said labor, $196.05; balance
due, $462.30.” The pleadings and the evidence establish
without controversy that Jobst was the principal con-
tractor for the erection of several buildings for the United
States government at Fort McKenzie, Wyoming; that
one G. A. Johnson subcontracted the work of painting,
oiling and varnishing the buildings, and that Frank A.
Johnson was employed by said G. A. Johnson as a painter
in the performance of this contract with Jobst. The
plaintiff claims that he was to receive $25 a week for his
services; the contention of the defendants, in which they
are supported by G. A. Johnson, being that plaintiff was
to receive 40 cents an hour for the time he was actually
employed on the work, and his board bill to the extent
of $5 a week, and that he had been paid in full for his
services. The jury returned a verdict in favor of the
plaintiff for the full amount of his claim; but the court,
in passing on the motion for a new trial, required the
plaintiff to remit the sum of $180.90, and upon such
remittitur being made entered judgment in his favor for
the sum of $361.75.

" The real dispute between the parties, and on which
there was a sharp conflict in the evidence, relates to the
wages which the plaintiff was to receive, his claim being
that his contract was for $25 a week, with board, and
expenses from Omaha to Wyoming and return, the de-
fendants asserting that his contract entitled him to 40
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cents an hour for the time actually employed. As we
have said, the evidence upon this question was conflict-
ing, and the issue was for the jury alone, there being .
ample evidence to submit it to their consideration. The
fact that we might have found differently had the ques-
tion been one for the court to determine does not warrant
us in disturbing the verdict of the jury, there being evi-
dence upon which that verdict may be fairly sustained.
Tt appears that the plaintiff had received from Jobst
a much larger sum than is credited to him in “Exhibit
D,” as above set forth, and one of the contentions of the
defendants is that the court should have directed a ver-
dict for them upon such showing. TUnder the circum-
stances shown by the evidence, we do not think this
contention can be supported. It is undisputed that,
shortly after plaintiff commenced work, G. A. Johnson,
the subcontractor by whom he was employed, met with
an-accident which disabled him from overseeing the work.
On November 24, 1903, he gave the plaintiff written
authority to take full charge of the work, to hire and
discharge men, to keep their time, and report the labor
done by them to Mr. Jobst, the general contractor, and
to receive from him the money to pay for the time of
the men as reported, and to receive for his own board $5
a week. The plaintiff accordingly, during the disability
of his employer, kept the time of the other employees
engaged on the painting contract, and received from Mr.
Jobst the money to pay such employees for their services,
and in this way a much larger amount was received by
him than the sum necessary to pay for his own labor or
board; but the excess over and above what he reported
on his own account was, he testified, paid out to the
other employees in accordance with the written authority
given him by G. A. Johnson. In this way, if, as appears,
the jury accepted his story, the excess money received
by him is fully accounted for. In reporting the time of
those. employed on the painting contract his own time
was included at the price of 40 cents an hour, and it is
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insisted that he is estopped as against Mr. Jobst from
claiming a larger amount than that shown by his own
report. Relating to this, he testified that it was by direc-
tion of G. A. Johnson, his employer, that he reported his
time at the rate of 40 cents an hour. The circumstances
shown by the evidence make this statement reasonable.
One clause of the agrecement between G. A. Johnson and
Jobst is in the following language: “The party of the
first part (Jobst) also agrees to pay for all labor at the
rate of 40 cents an hour for all painters employed, this
to be paid semimonthly on the order of the party of the
second part (G. A. Johnson) to painters employed, and
charged to party of the second part as per order; the
party of the second part to draw pay for his labor only
at the rate of 20 cents an hour for every hour’s work,
balance when final payment is made.” It will be seen
that when Jobst sublet the contract for painting he agreed
to advance money for the payment of laborers employed
by G. A. Johnson at the rate of 40 cents an hour, such
payment to be made semimonthly. As Johnson could only
call upon Jobst for money for his employees to the extent
of 40 cents an hour for the time they were employed, it
is quite reasonable to suppose that he would direct John-
son not to include in his time reports a greater amount
for his own services, although the contract between them
might be for a larger sum. There is evidence tending to
show that Jobst himself on one occasion paid the plain-
tiff at the rate of $25 a week, and he himself testified
that plaintiff on leaving Fort McKenzie informed him
that he had not been paid in full. Under these circum-
stances, if he settled with G. A. Johnson on the theory
that plaintiff had been fully paid for his work, he did so,
knowing that plaintiff was claiming the contrary, and he
stands in no position to assert an estoppel against him.
The verdict of the jury is supported by sufficient evi-
dence, and we recommend an affirmance of the judgment.

EppPERSON and Goop, CC., concur,
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. MISSOURI PACIFIC RAIL-
wAY COMPANY, APPELLANT.*

FreEp Marco 5, 1908. No. 15,122,

1. Commerce: RATLROADS: REcurLaTioN. While interstate commerce
and the instrumentalities by which it is carried on is within the
exclusive control of the federal congress, the domestic commerce
of a state and the facilities by which it is conducted is within the
_control of the state, and the legislature of the state may make
such reasonable rules and regulations governing its domestic com-
merce and the instrumentalities by which it is conducted as
gseem best fitted to advance the interest and convenience of its
citizens, provided such regulation does not directly burden or
{nterfere with the interstate commerce of the nation.

2. . INTERSTATE. Produce does not become a matter of inter-
state commerce until delivered to the carrier to be transported
out of the state to the state of its destination, or has started on
its ultimate transportation to that state.

3. Constitutional Law. Section 1, ch. 105, laws 1905, is not subject to
the objection of being special or class legislation.

This law referred to in the last preceding paragraph of
this syllabus is not objectionable as allowing the taking or dam-
aging of private property without just compensation, or as de-
priving the citizen of his property without due process of law.

APPEAL from the district court for Cass county: PAUL
JESSEN, JUDGE. Affirmed.

James W. Orr, A. N. Sullivan and B. P. Waggener, for
appellant.

C. A. Rawls, contra.

DuFrIE, C.

The legislature of 1905 passed an act which contains,
among others, the following provisions:
* Pending on error in supreme court of United States.
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“Section 1. Every railroad corporation shall give to all
persons and associations reasonable and equal terms for
the transportation of any merchandise or other property
of every kind and description upon any railroad owned or
operated by such corporation within this state, and for
terminal handling, the use of the depot and other buildings
and grounds of such corporation, and at any point where
its railroad shall connect with any other railroad, reason-
able and equal terms and facilities of interchange, and
shall promptly forward merchandise consigned or directed
to be sent over another road connecting with its road,
according to the directions therein or accompanying the
same; and every railroad company or corporation opera-
ting a railroad in the state of Nebraska shall afford equal
facilities to all persons or associations who desire to erect
or operate, or who are engaged in operating grain eleva-
tors, or in handling or shipping grain at or contiguous to
any station of its road, and where an application has been
made in writing for a location or site for the building or
construction of an elevator or elevators on the railroad
right of way and the same not having been granted within
a limit of sixty days, the said railroad company to whom
application has been made shall erect, equip, and main-
tain a side-track or switch of suitable length to approach
as near as four feet of the outer edge of their right of
way when necessary, and in all cases to approach as near
as necessary to approach an elevator that may be
erected by the applicant or applicants adjacent to their
right of way for the purpose of loading grain into cars
from said elevator, and for handling and shipping grain
to all persons or associations so erecting or operating such
elevators, or handling and shipping grain, without favor-
itism or discrimination in any respect whatever: Pro-
vided, however, that any elevator hereafter constructed,
in order to receive the benefits of this act, must have a
capacity of not less than fifteen thousand bushels.

“Section 6. Any railroad company, officer or agent
thereof who wilfully violates or evades any of the pro-
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visions of this act shall be liable to the party injured
for all damages sustained Dby reason of such violation,
and, in addition thereto, shall be liable for each offense
to a penalty of five hundred dollars ($500), which may
be recovered by the county attorney in an action brought
in the name of the state of Nebraska in any county by
an action in the district court where such railroad com-
pany or corporation is doing business.”

This act is known as chapter 105 of the session laws
of 1905. - The facts leading up to this legislation are so
well known that judicial notice therenf may be taken.
Whether well-founded or not, the public at large had
come to believe that a combination existed between the
grain dealers and owners of clevators within this state
to control the price of grain, and as a result that the
producer was compelled to sell at a price much below
the market value of his product. In this condition of
affairs, the legislature enacted the statute above set out,
and many of the farmers throughout the state organized
companies for the purpose of crecting and maintaining
elevators at the railway stations most convenient to their
homes. In 1905 the Manley Cooperative Grain Associa-
tion was organized, and in October of that year applied
to the manager of the Missouri Pacific Railway Company
for a lease to grounds on the right of way of the Missouri
dacific in Manley, Nebraska; the ground to be used as
a building site for a grain elevator. On October 28
defendant's superintendent replied to this application as
follows: “In reply to your favor of the 23d inst., beg to
advise that we already have a sufficient number of ele-
vators located on our right of way at Manley to take care
of all the business originating at that station, and we
cannot, therefore, grant your application.” On November
8, 1905, the association again wrote the officers of the
company, stating that it had control of a tract of land
adjacent to the railroad right of way and near the south
end of a side-track on the road. It was further stated

5



18 NEBRASKA REPORTS. [VoL. 81

State v. Missouri I>. R. Co.

that the association proposed to construct an elevator
on this land, having a capacity of at least 15,000 bushels,
and when constructed it would expect the company to
comply with the laws of Nebraska and to extend its side-
track so that grain could be loaded from the elevator into
cars on such extended side-track. The letter further
stated that the association was made up of representative
and substantial farmers residing in and about Manley,
who during the last year had shipped about 50,000 bushels
of grain over defendant company’s road ; that the mem-
bers of the association had ample capital to construct and
operate the elevator, and wished to do business with
defendant company; that there was ample room on the
right of way adjacent to defendant’s side-track where, if
permitted, they would construct their elevator, and obviate
the necessity of building on their own land and causing
the expense of extending the side-track; that, while they
did not know what such expense might be, they were
willing to bear an equitable share of the cost if the
defendant company would either construct the same forth-
with or contract to do so when it was needed. The letter
concluded with an inquiry whether the company would
consider any proposition looking toward the extension of
its switch further south as above indicated and offering
to give a bond to construct the elevator. In reply the
superintendent of the company, under date of November
22, stated that there was no change in the position of
the company. His letter concluded as follows: “We will
not lease you a portion of our ground upon which to
erect an elevator, nor will we give you trackage privilege
to load from such a structure if erected on your individual
property.”

On January 12, 1906, the grain association notified the
company, in writing, that it had about completed the
construction of its elevator, which had a capacity of more
than 15,000 bushels; that they had about 100,000 hushels
of corn in sight for the elevator; that the building was
so situated that the present side-track could be extended
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in nearly a straight line, and if built in that direction
and within four feet of the edge of the right of way
‘would permit the switching of cars to be loaded for ship-
ment. It was further stated that during the last season
the association had shipped about 50,000 bushels of corn
from the station at Manley and had been compelled to
load it into cars om the side-track; that their elevator
would permit the more economical and speedy handling
of the grain; that they expected to continue in business
at Manley for an indefinite time; that they were still
willing to bear an equitable share of the expense in
extending the siding, and now again demanded the ex-
tension of the side-track to the elevator so that the side-
track would be laid within four feet of the outer line
of the company’s right of way. The defendant company
still refused to comply with the demand of the grain
association to extend its track. Thereafter this action
was brought in the district court for Cass county to
recover the penalty of $500 provided by statute for such
refusal. On the trial judgment went in favor of the
state, and defendant has appealed to this court.

The defenses urged against the maintenance of the
. action are, briefly stated, the following: Tirst, That the
- subject matter of the action is within the exclusive juris-
diction of the United States and subject only to the
control of congress; and, congress having acted in the
passage of the act to regulate commerce, approved June
29, 1906, the state court is deprived of all jurisdiction of
the subject matter of the action, the defendant road
being an interstate road, and the claim being that the
grain to be handled in the elevator in question was in-
tended for interstate shipment. Second. That the statute
under which the action is brought is invalid, because it
is special and class legislation, and repugnant to section
15, art. ITIT of the constitution of the state of Nebraska,
which prohibits special legislation. Third. That the stat-
ute under which the action is brought provides for taking
and damaging the property of appellant without just
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compensation, and is therefore violative of section 21,
art. I of the constitution of the state. Fourth. That the
statute under which the action is brought seeks to deprive
appellant of its property without due process of law and
is repugnant to the fourteenth amendment to the con-
stitution of the United States.

While cach of the foregoing defenses are insisted on,
defendant has chiefly devoted his argument to the one
first mentioned, insisting that as the road of defendant
company is an interstate road, chartered by the state of
Missouri, and having a continuous line extending through
six or seven states of the Union, its track and appurte-
nance is exclusively under federal control, and not sub-
ject to state regulation or the jurisdiction of the state
courts. On the oral argument it was conceded by the
attorneys representing the defendant that, so far as the
domestic commerce of the state is concerned, it is subject
to state control and regulation, and with this concession
freely given it is hard to see why the sovereign state,
which may control its own domestic commerce, shall not
have a voice in determining the facilities by which that
commerce is to be conducted. That purely internal com-
merce of a state is exclusively under state regulation has
been many times determined by the supreme court of the
United States. Moore v. American Transportation Co.,
24 How. (U. 8.) 1; Walker v. Western Transportation
Co., 3 Wall. (U. 8.) 152; The Danicl Ball, 10 Wall. (U.
S.) 557. In the case last cited it is said: “The limitation
of the power of congress over commerce to commerce
among the several states, with foreign nations, and with
the Indian tribes, necessarily excludes from federal con-
trol all that commerce which is carried on entirely within
the limits of the state, and does not extend to or affect
other states.”

While defendant concedes that this is the rule, argu-
ment of counsel is partially based upon the theory that
the grain which this elevator purposes to receive is in-
tended for shipment to markets in other states, and,
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further, that the act to regulate commerce, approved June
29, 1906, commonly known as the “Hepburn bill,” places
all interstate railroads, including switches, spurs, tracks
and terminal facilities of every kind used or necessary
in the transportation of the person or property designated
thercin, and all freight depots, yards, and grounds used
or necessary in the transportation or delivery of any of
said property, and all instrumentalities and facilities of
shipment or. carriage, under charge and control of the
interstate commerce commission. So far as the voad is
engaged in interstate commerce, it cannot be denied that
every appurtenance of the road is within the control of
the interstate commerce commission; but this does not
in the least interfere with state control of the road and
its appurtenances, so far as it is engaged in intrastate
commerce. As said by the supreme court of Iowa in
MUcGuire v. Chicago, B. & Q. R. Co., 131 Ia. 340: “Subject
alone to the condition that the regulation imposed does
not operate upon interstate commerce or otherwise vio-
~late the provisions of the federal constitution, the power
of the state to prescribe the terms on which foreign cor-
porations may do business within its jurisdiction is un-
limited. The fact that the corporation is engaged in
interstate commerce does not exempt it from control by
the state in respect to all business done therein not
directly connected with traffic between the states. For
instance, the local statutes pertaining to the duty to
fence railway tracks, imposing liability for live stock
killed by moving trains or for damages by fire set out
by engines, regulating speed of trains within city or yard
limits, abolishing the fellow-servant rule, requiring the
redemption of unused tickets, and regulating contracts
of employment, are no less applicable to foreign corpo-
rations engaged in interstate commerce than to domestic
corporations doing only a local business.”

Again, it might be said that the defendant company,
by entering this state, subjected itself to all our laws
relating to the control and management of railways. Sec-
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tion 121, ch. 16, Comp. St. 1907, has been in force since
1864. It is as follows: “Every such railroad corporation
shall start and run their cars for the transportation of
passengers and property at regular times, to be fixed by
public notice, and shall furnish sufficient accommodation
for the transportation of passengers and freight, and
shall take, transport, and discharge all passengers to and
from such stations as the trains stop at, from or to all
places and stations upon their said road, on the due
payment of fare or freight bill.” In State v. Republican
V. R. Co., 17 Neb. 647, a ease in which this court issued
a mandamus to compel the erection of a depot, basing
its action on the rule of the common law requiring car-
riers to furnish adequate facilities to the publie, it was
said, referring to the section above quoted: “I do not
think that this section furnishes authority for the inter-
ference of the courts to compel the establishment of a
depot or station at any point on the line of respondent’s
road, but, on the contrary, it is quite apparent upon the
face of the section that every duty thereby .imposed is
qualified by the words ‘to and from such stations as the
trains stop at, and its application limited to established
depots.” On rchearing, granted on the application of the
railway company, the court, while not intimating any
doubt of the correctness of its former opinion, held that
under our constitution and the several sections of our
general railway act, and particularly of section 75 thereof,
all railway companies in the state were required to
furnish such “side-tracks, turnouts, offices, and depots as
shall be necessary,” so that by our former decisions rail-
way companies in this state are required, both under the
rule of the common law and by force of our statute, to
furnish such side-track, depots, ete., as may be necessary
for the use of the public. See 18 Neb. 512,

It may be that the elevator facilities furnished by the
two elevators erected and doing business prior to the
building of the elevator in question would under proper
management accommodate the trade at that station, but
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the condition of the market there, as shown by the evi-
dence, did not afford the grain growers the fair market
value of their product. The evidence is undisputed that
the price of grain fixed by these elevators was from two
to four cents below the fair market value of such grain,
and we can conceive of no higher duty required of the
defendant company than to furnish adequate facilities to
the farming community that had expended its money in
erecting an elevator for the storage and shipment of their
own grain, in order to protect themselves against a con-
dition which denied them the fair market price of their
produce. If these facilities demanded the extension of
the railroad switch at that station within reasonable lim-
its, the power of the state to enforce its construction for
the benefit of its citizens can no more be denied than the
power possessed by the state to require the erection of a
depot at a point where the interest and the convenience
of the citizens demand it, even in the absence of the
statute.

It is also urged that the grain received at the elevator
in question was designed for shipment to a sister state,
that it was an article of interstate commerce, and that
application for facilities in the operation of the elevator
should be addressed to the interstate commerce commis-
sion, and not to the courts of the state. The answer to
this is that the record discloses that a great part of the.
grain received at this elevator was sold in Omaha; but,
even if this were not the case, the authorities are uniform
in holding that produce does not become a matter of
interstate commerce until actually delivered to the carrier
to be transported beyond the boundaries of the state. In
Coc v. Errol, 116 U. 8. 517, 525, the court deals with this
question in the following words: “There must be a point
of time when  they cease to be governed exclusively by
the domestic law and begin to be governed and protected
by the national law of commercial regulation, and that
moment seems to us to be a legitimate one for this purpose,
in which they commence their final movement for trans-
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portation from the state of their origin to that of their
destination. When the products of the farm or the forest
are collected and brought in from the surrounding coun-
try to a town or station serving as an entrepot for that
particular region, whether on a river or a line of railroad,
such products are not yet exports, nor are they in process
of exportation, nor is exportation begun until they are
committed to the common carrier for transportation out
of the state to the state of their destination, or have
.started on their ultimate passage to that state.” In the
case of In re Greene, 52 Fed. 104, 113, it is said: “When
the (interstate) commerce begins is determined, not by
the character of the commodity, nor by the intention of
the owner to transfer it to another state for sale, nor by
his preparation of it for transportation, but by its actual
delivery to a common earrier for transportation, or the
actual commencement of its transfer to another state.
* * * That neither the production or manufacture of
articles or commodities which constitute subjects of com-
merce, and which are intended for trade and traffic with
citizens of other states, nor the preparation for their
transportation from the state where produced or manu-
factured, prior to the commencement of the actual trans-
fer, or transmission thereof to another state, constitutes
that interstate commerce which comes within the regu-
lating power of congress.” In concluding this branch of
the discussion, we might say that we confess our inability
to comprehend the force of the reasoning which concedes
to the state the right to regulate and control its own
commerce, acting at its pleasure in that regard, so long
as it does not burden or impede interstate commerce, and
which at the same time denies to it any voice in desig-
nating the instrumentalities by which that commerce is .
to be carried on and the facilities which the carrier shall
afford the shipper.

We do not think the act under consideration is subject
to the objection of special legislation urged against it
by the defendant. In Hunzinger v, State, 39 Neb. 653, the
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court said: “If the law is general in its terms, and re-
stricted by its terms to no particular locality, and op-
erates equally upon all of a group of objects, it is not a
special law.” 1In Livingston Building & Loan Ass’n wv.
Drummond, 49 Neb. 200, it was said: “It has been very
often decided by this court that if a law is general and
uniform throughout the state, operating alike upon all
persons and localities of a class, or who are brought
within the relations and circumstances provided for, it
is not objectionable as wanting uniformity of operation,
or as being in the nature of special legislation.” To the
same effect are State v. Berka, 20 Neb. 375; State v. Gra-
ham, 16 Neb. 74; McClay v. City of Lincoln, 32 Neb. 412;
State v. Robinson, 35 Neb. 401; Van Horn v. State, 46
Neb. 62.

The third and fourth objections raised by the defendant
may be considered together. The building of a side-track
upon the defendant’s right of way is not a taking of its
property. The switch or side-track will be owned by the
company and under its control. It remains a part of the
line of defendant’s railroad, and a part of the public
highways of the state. The grain company will have no
exclusive use of this side-track. As said in Chicago, B.
& Q. R. Co. v. Giffen, 70 Neb. 66: “The proprietor of an
elevator, built upon the right of way of a railroad com-
pany by permission of the company, is a licensee upon
the premises, and must operate his elevator, loading cars
therefrom, subject to the right of the company to handle
its trains and use the track for switching purposes in the
ordinary and usual way of doing such work.” While the
elevator in the case at bar is built upon the grounds
owned or controlled by a grain association adjacent to
the defendant’s right of way, this will not at all change
the rule relating to the use of the side-track. The com-
pany may still use the track for its own purposes, and
will be under no further obligation to the elevator com-
pany than to furnish cars for the transaction of its busi-
ness, giving it equal facilities with other like companies
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upon said switch or upon its right of way. The case is
not similar to that of Missouri P. R. Co. v. Nebraska,
164 U. 8. 403, where the supreme court of the United
States reversed the holding of this court requiring the
railway company to furnish a free site upon its right
of way for the building and maintenance of a grain ele-
vator. The opinion of this court was reversed upon the
sole ground that it required the railway company to grant
to the petitioners the right to build and maintain a per-
manent structure upon its own grounds without being
compensated therefor. In the opinion it is said: “Nor
does it (the record) present any question as to the power
of the legislature to compel the railroad company itself
to erect and maintain an elevator for the use of the public;
or to compel it to permit all persons equal facilities of
access from their own lands to its tracks * * * gop
the purpose of shipping or receiving grain or other freight.
¥ * * The order in question was not limited to tempo-
rary use of tracks, nor to the conduct of the business of
the railway company. DBut it required the railway com-
pany to grant to the petitioners the right to build and
maintain a permanent structure upon its right of way.”

That a railroad company may be compelled to construct
a switch for the accommodation of the public is recog-
nized in the provisions of the Hepburn law, as well as by
the decisions of the supreme court of the United States,
In the first section of the Hepburn act (U. S. St. at Large,
vol. 34, p. 585, ch. 3591, June 29, 1906) it is provided as
follows: “Any common carrier subject to the provisions
of this act, upon application of any lateral, branch line
of railroad, or of any shipper tendering interstate traffic
for transportation, shall construct, maintain, and operate
upon reasonable terms a switch connection with any such
lateral, branch line of railroad, or private side-track
which may be constructed to connect with its railroad,
where such connection is reasonably practicable and can
be put in with safety and will furnish sufficient business
to justify the construction and maintenance of the same;
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and shall furnish cars for the movement of such traffic
to the best of its ability without diserimination in favor
of or against any such shipper.” If the federal congress
may make such provision for the benefit of interstate
shippers, we can see no reason why the legislature of the
. state may not protect the domestic shipper by similar
legislation. We can see no difference in principle in com-
pelling a company to build a switch connection with
another road and constructing a switch or side-track upon
its own right of way for the accommodation and conveni-
ence of a domestic shipper.

A statute of the state of Minnesota contams a provision
similar to that found in the Hepburn law, requiring a
switch connection between two roads for the transfer of
traffic, and in the case of Jacobson v. Wisconsin, M. & P.
R. Co., 71 Minn. 519, the validity of the statute was
questioned upon the grounds here urged against the stat-
ute under consideration. The supreme court of Minne-
sota held: “Where the putting in of a connecting switch
at the crossing of two railroads to facilitate the transfer
of cars from one road to the other will benefit both state
and interstate traffic, held, there is concurrent jurisdiction
in the state and federal authorities to order the putting
in of such connection.” And upon appeal to the supreme
court of the United States (179 U. 8. 287), that court
affirmed the opinion of the state court, and held as fol-
lows: “The providing, at the place of intersection of the
two railroads affected by this case, ample facilities for
transferring cars used in the regular business of the re-
spective lines, and to provide facilities for conducting the
business, while it would afford facilities to interstate
commerce, would not regulate such commerce, within the
meaning of the constitution. * * * Whether a judg-
ment -enforcing trade conmections between two railroad
corporations is a violation of the constitutional rights of
either or both depends upon the facts surrounding the
cases in regard to which the judgment was given.” In
the body of the opinion it is said: “Railroads have from
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the very outset been regarded as public highways, and the
right and the duty of the government to regulate in a
reasonable and proper manner the conduct and business
of railroad corporations have been founded upon that fact.
Jonstituting public highways of a most important char-
acter, the function of proper regulation by the government
springs from the fact that in relation to all highways the
duty of regulation is governmental in its nature. At the
present day there is no denial of these propositions. OI-
cott v. Supervisors, 16 Wall. (U. 8.) 678; Cherokee Nation
v. Southern Kansas R. Co., 135 V1. 8. 641; United States
v. Joint-Traffic Ass’'n, 171 U. 8. 505; Lake Shore & M. S.
R. Co. v. Olio, 173 U. 8. 285. It is because they are such
highways that the land upon which the rails are laid, and
also that which may be necessary for the other purposes
of the corporation, is said to be used for a public purpose.
* * * The companies hold a public franchise, and
governmental supervision is therefore valid. They are
organized for the public interests and to subserve pri-
marily the public good and convenience.” In Atlantic
Coast Line R. Co. v. North Carolina Corporation Com-
mission, 206 U. 8. 1, 19, it is said: “The elementary propo-
sition that railroads from the public nature of the busi-
ness by them carried on and the interest which the public
have in their operation are subject, as to their state busi-
ness, to state regulation, which may be exerted either
directly by the legislative authority or by administrative
hodies endowed with power to that end, is not and could
not be sucessfully questioned in view of the long line of
authorities sustaining that doctrine.”

The evidence taken upon the trial shows that the ele-
vator in question, without any side-track facilities, and
doing what is called a scoop-shovel business, shipped about
50,000 bushels of grain during the year prior to the trial
of this action, and that with proper side-track facilities it
will double, or more than double, its business. Not
only is this the case, but the business of the rail-
road itself would be greatly facilitated by the building
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of this side-track. Now the grain has to be hauled from
the elevator to the cars in wagons, and but two cars :
day can be loaded. With proper side-track facilities the
same work can be done in from one to two hours—a
saving of time and of expense to the shipper—thus clear-
ing the railway track of cars that would otherwise neces-
sarily incumber it for some days. The expense of extend-
ing the side-track, as shown by the defendant’s own evi-
dence, will not exceed $450, while thie revenue derived
from the shipment of grain will, as otherwise shown,
amount to, or exceed, $3,000 per annum. Under the
circumstances, we think that the demand for an extension
of the side-track was reasonable, and that its construction
will not cast an undue burden upon the defendant. By
such extension the convenience of the shipper will be
greatly facilitated, and the interest of the farming com-
munity advanced. At the same time the cars of the
company will not be delayed in the loading and their use
to other shippers denied during the time now necessarily
cmployed in filling them for shipment. The extended
switch will neither impede nor burden.interstate ship-
ments; but it will facilitate such as may be made from
this elevator and from the station of Manley.

We recommend an affirmance of the judgment of the
district court.

ErprersoN and Goop, CC., concur,

By the Court: For the reasons above given, the judg-

ment of the distriet court is -
ATFIRMED.





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































