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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICI-
ATING AT THE ISSUANCE OF THIS VOLUME.

NUMBER OF RESIDENCE
DISTRICT CouNTIES IN DIsTRICT |JUDGESIN DISTRICT oF JUDGE
First.voeeen.. Gage, Jefferson, Johnson, | John B. Raper....... Pawnee City.
Nemaha, Pawnee and | William H. Kelligar .| Auburn,
Richardson.
Second....... Cass and Otoe. ..vvenes veoo| Paul Jessen.......... Nebraska City.
Third........ Lancaster. .... vesresessess.| Albert J. Cornish ....| Lincoln.
Lincoln Frost........ Lincoln.
Edward P. Holmes...| Lincoln,
Fourth ......|{ Burt, Douglas, Sarpy and | George A. Day....... Omaha,
Washington. Lee S. Estelle........ Omaha.
Howard Kennedy, Jr.| Omaha.
William A. Redick...} Omaha.
Willis G. Sears....... Tekamah.
Abraham L. Sutton..| South Omaha,
Alexander C. Troup. .| Omaha.
Fifth ........| Butler, Hamilton, Polk, | Arthur J. Evans. ...| David City.
Saunders, Seward and | Benjamin F. Good...| Wahoo.
York.
Sixth ........ Colfax, Dodge, Merrick, | Conrad Hollenbeck..| Fremont.
Nance and Platte. James G. Reeder..... Columbus,
Seventh...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd....... Harvard.
Saline and Thayer.
Eighth.......| Cedar, Cuming, Dakota, | Guy T. Graves.......| Pender.
Dixon, Stanton and
~  Thurston.
Ninth ........ Antelope, Knox, Madison, | Anson A, Welch...... Neligh.
Pierce and Wayne.
Tenth........] Adams, Franklin, Harlan, | Ed L, Adams.........| Minden.
Kearney, Phelps and
Webster.
Eleventh..... Blaine, Boone, Garfield, | John R. Hanna...... Greeley.
Grant, Greeley, Hall, | James N. Paul.......| 8t. Paul.
Hooker, Howard, Loup,
Thomas, Valley and
Wheeler.
Twelfth...... Buffalo, Custer, Dawson | Bruno O. Hostetler...; Kearney.
) and Sherman.
Thirteenth ..| Banner, Cheyenne, Deuel,| Hanson M. Grimes...| North Platte.
Keith, Ximball, Lin-
coln, Logan, McPherson,
Perkins and Scott’s
Bluff.
Fourteenth...| Chase, Dundy, Furnas, | Robert C. Orr........| McCook.
Frontier, Gosper, Hayes,
Hitchcock and Red Wil-
low.
Fifteenth ....| Box Butte, Brown, Cherry, [ James J. Harrington.| O’Neill,
Dawes, Holt, Keya ( William H, Westover.| Rushville.
Paha, Rock, Sheridan .
and Sioux.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1904.

JAMES GADSDEN, APPELLEE, V. GEORGE THRUSH ET AL,
APPELLEES, IMPLEADED WITH SCHUYLER NATIONAL
BANK ET AL., APPELLANTS.

Fuep May 18, 1904. No. 12,633.

1. Appeal: REversaL. It is the duty of an appellate court, upon re-
versing a judgment of an inferior court, to determine whether
the circumstances and condition of the case require that the
litigation shall be ended, or the case shall be remanded for an-
other trial, with directions as to the further proceedings to be
taken, or shall be remanded for the exercise of the discretion of
the lower court.

2. Federal Courts: REVERSAL: AMENDMENTS. Under the practice In
the federal courts, the rule seems to be that, when the merits of
the case have been once decided by the supreme court upon ap-
peal, the circuit court has no authority, without express leave of
the supreme court, to permit new defenses on the merits to be
introduced by amendment to the answer.

3. State Courts: REVERSAL. The rule of this court is that, when a case
{s reversed and remanded generally, the district court is to ex-
ercise its discretion in the further proceedings in the cause,
unless otherwise specially directed by this court.

4, Supreme Court of. the United States: REVERSAL: AMENDMENTS.
‘When the merits of a case have been decided by this court pur-
suant to the mandate of the supreme court of the United States,
amendments of the answer, by introducing new defenses inde-
pendent of the issues upon which the case has been determined,
will not ordinarily be permitted. It is not necessary in this case
to determine whether this court has jurisdiction to permit such
amendments.

4 M
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Gadsden v. Thrush.

ApPpEAL from the district court for Dodge county: Con-
BAD HOLLENBECK, JUDGE. Reversed with directions.

C. J. Phelps, for appellants.
A. M. Post, F. Dolezal and Géorge H. Thomas, contra.

SEDGWICK, J.

The question before us arises upon the motion of the
plaintiff, the Schuyler National Bank, for an order di-
recting the district court to vacate its last decree entered
herein, and to reinstate and enforce its first decree. The
first decree of that court was, upon appeal to this court,
reversed, and the cause remanded to the district court.
Gadsden v. Thrush, 56 Neb. 565. Thercupon, a decree was
entered in the district court in conformity with the judg-
ment of this court, which, upon a second appeal to this
court, was affirmed. Gadsden v. Thrush, 63 Neb. 8S1.
IFrom the judgment of this court affirming the decree of
the district court, the cause was taken upon error to the
supreme court of the United States, and the judgment of
this court was there reversed. The decision of that court
was expressed in the following language: “The judgment
of the supreme court of Nebraska is reversed, and the
cause is remanded for further proceedings not incon-
sistent with this opinion.” Schuyler Nat. Bank v. Gads-
den, 191 U. 8. 451. Upon the filing in this court of the
mandate of the supreme court of the United States, the
plaintiff in error in that court, who is the plaintiff here,
filed this motion, and the defendant in error objected to
the motion, and suggested to this court. that she desired
to obtain leave in the lower court to amend her answer,
by adding allegations of payments made upon the note
and mortgage in question before the commencement of
the suit. .

It seems that upon appeals in equity taken from the
federal courts to the supreme court of the United States,
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where the issues were fully made up in the lower court
and the cause tried in the lower court upon its merits,
the rule of the supreme court of the United States is:

“When the merits of a case have been once decided by
this court on appeal, the circuit court has no authority,
without express leave of this court, to grant a new trial,
a rehearing or a review, or.to permit new defenses on the
merits to be introduced by amendment of the answer.”
In re Potts, 166 U. S. 263, 17 Sup. Ct. Rep. 520. In that
case, the lower court granted a rehearing on the ground
of newly discovered evidence on the question of novelty
in a suit for the infringement of a patent, and in such
cases it seems that the rule of practice in that court is
that, when the case has been determined in the lower court
upon its merits, and upon appeal to the supreme court
has been remanded, no amendment will be allowed setting
up new defenses on the merits, “unless the right is reserved
in the decree of the appellate court, or permission be given
on application to that court directly for the purpose”; and
in the case last cited, the court, quoting from a former
decision said:

“This appears to be the practice of the court of chancery
and house of lords, in England; and we think it founded
in principles essential to the proper administration of
the law, and to a rcasonable termination of litigation
between the parties in chancery suits.”

It is the duty of an appellate court to determine whether
the circumstances of the case require that the litigation
shall be ended, or the case shall be remanded for another
trial upon the same issues, or for the exercise of the dis-
cretion of the lower court in the further proceedings. The
practice in this court has been, and is, to enter a judg-
ment in this court if the condition of the case requires it,
or to remand with directions to enter judgment disposing
of the case. If the reversal is general, and the cause
remanded for further proceedings, without specific instrue-
tions, it is the duty of the lower court to exercise its dis-
cretion in the matter of allowing amendments, as well as
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other matters in the further disposition of the case. The
language used in remanding this case to this court would,
if used in remanding a cause that had been appealed from
the federal circuit court, no doubt, under the authority
above cited, preclude that court from allowing amend-
ments to the pleadings, unless, upon application to the
supreme court, leave to reform the issues had first been
obtained from that court. It is suggested that it is the
writ of error or appeal, which gives that court jurisdiction
in cases removed from the federal courts. And that, when
a cause has been removed by writ of error from a state
supreme court to the supreme court of the United States,
it is the federal question involved that gives that court
jurisdiction. It must appear by the record that some one
of the questions stated in the statute arose in the state
court, and that it was determined therein, otherwise the
federal court is wholly without jurisdiction. Upon re-
versal, “the supreme court may, at their discretion, pro-
ceed to a final decision of the case, and award execution,
or remand the samec to the court from which it was so
received.” TFor these reasons it is thought that, when, as
in this case, the cause is remanded to this court generally,
the practice of this court ought to govern the further
proceedings. )

However this may be, we have looked into the record
for the purpose of determining the merits of the motion
before us. We think that the motion i§ well taken. The
action has now been in the courts for about ten years.
The plaintiff’s casc was an ordinary one for the fore-
closure of a real estate mortgage. The defense was usury,
and the right was insisted upon to offset payments made
as usurious interest upon the principal of the loan for
which the mortgage was given.

The defendant now proposes to amend her answer by
alleging that, in 1893, she conveyed to plaintiff the prem-
ises involved in this litigation, and that the plaintiff then
disposed of the property, and did not account to her for all
of the proceeds. As a reason for not availing herself of
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this defense sooner, she shows by affidavit that her hus-
band attended to the business for her and did not inform
her, until recently, of the circumstances which entitled
her to further credit.

Other matters of a similar nature are urged to explain
her action in allowing the claim to be litigated during
all this time without tendering this issue.

We do not think that, after trying the merits of one de-
fense to the extreme of unusually protracted litigation,
and having failed therein in a court of last resort, she is
in a position to insist that the cause be remanded, with
instructions to frame new issues which would be wholly
independent of the issues upon which the cause has been
finally determined.

The last judgment of this court and the judgment of
the district court are reversed and the cause remanded,
with instructions to disallow the defense of usury, and
proceed to a determination thercof upon the issues as now
presented, in accordance with the opinion of the supreme

court of the United States. :
REVERSED.

STATE OF NEBRASKA, EX REL. IGNATIUS J. DUNN, RELATOR,
v. FRANK E. MOORES, MAYOR, ET AL., RESPONDENTS.

Frep May 18, 1904. No. 13,552.

1. Mandamus: DiscrerioN. It is in the discretion of this court to
issue or refuse a writ of mandamus, even when a prima facie
right thereto is shown.

2, . PEREMPTORY WRIT. A peremptory writ of mandamus will
not be issued, except with a view to enforce its mandates if
necessary.

3. CONCURRENT JUmIsDICTION. The district court has concur-

rent jurisdiction, and, considering the nature of the supposed
duties sought to be enforced, application should be made to that
court. It is not the duty of this court to undertake to compel the
performance of the things contemplated by the allegations of the
alternative writ.
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ORIGINAL application for a writ of mandamus to compel
the mayor, chief of police and board of fire and police com-
missioners of the city of Omaha to enforce the provisions
of the liquor law. Dismisscd.

- Ignatius J. Dunn, for relator.

C. C. Wright, Charles Ogden and W. J. Connell, contra.

SEDGWICK, J.

This is an original application to this court for a writ
of mandamus against the mayor, the board of fire and po-
lice commissioners and its members, andl the chief of
police of the city of Omaha. Separate general demurrers
are filed by the board and its members, by the mayor, and
by the chief of police. The nature of the action is dis-
closed by the command of the alternative writ which is
as follows: ,

“Now, therefore, we being willing that full and speedy
justice be done in the premises do command you, the said
John J, Donahue, chief of police of the city of Omaha,
that you do forthwith arrest, or cause to be arrested, by
the members of the police force of said city of Omaha, all
persons engaged in, or found violating, the laws of the
state of Nebraska or the ordinances of the city of Omaha,
as herein referred to, by selling or giving away malt,
spirituous or vinous liquors on the first day of the week,
commonly called Sunday, or in keeping their places of
business, commonly called saloons, where intoxicating
liquors are kept for sale, open between the hours of 12
o’clock P. M. and 4 o’clock A. M., and that you take im-
mediately such action as may be necessary and proper in
the management, control and direction of said police force
of the city of Omaha, to detect, or cause to be detected,
any and all persons so engaged in the violation of, or so
found violating, the laws of the state of Nebraska, or
ordinances of the city of Omaha, within the limits of said
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city of Omaha, as above specified; and that you Frank E.
Moores, as mayor of the city of Omaha, forthwith instruct
and require the chief of police of the city of Omaha, and
through him the police officers of said city, to arrest, or
cause to be arrested, any and all persons engaged in or
found violating the laws of the state of Ncbraska or the
ordinances of the city of Omaha, within said city of Omaha,
by selling or giving away on the first day of the week, com-
monly called Sunday, any malt, spirituous or vinous
liquors, or in keeping open a saloon where intoxicating
liquors arc kept for sale, between the hours of 12 o’clock
P. M. and 4 o’clock A. M.; and that you, the said Frank
E. Moores, ex officio chairman of the board of fire and
police commissioners of the city of Omaha, William D.
McHugh, William J. Broatch, Lee W. Spratien and Joseph
Thomas, members of the board of fire and police commis-
sioners of the city of Omaha, constituting the said board
of fire and police commissioners of said city of Omaha,
are directed to instruct and require the chief of police of
the city of Omaha, and through him the members of the
police force of the city of Omaha, to arrest and take into
custody, or cause to be arrested and taken into custody, all
persons engaged in, or who engage in or are found, vio-
lating the laws of the state of Nebraska or the ordinances
of the city of Omaha, by selling or giving away on the
first day of the weck, commonly called Sunday, any malt,
spirituous or vinous liquors, or who keeps any saloon open
between the hours of 12 o’clock P. M. and 4 o’clock A. M.,
where malt, spirituous and vinous liquors are kept for
sale; and that you require the chief of police, and through
him the members of the police force of said eity of Omaha,
to be vigilant in the performance of their several duties
with reference to the enforcement of the laws regarding
the violations thereof herein stated, and to taks all steps
necessary to detect any persons so engaged in the viola-
tion of said laws of the state of Nebraska and the ordi-
nances of the said city of Omaha within said city, with
reference to the selling and giving away of intoxicating
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liquors on Sunday, and the keeping of such saloons open
between the hours of 12 o’clock P. M. and 4 o’clock A. M.,
or that you, and each of you, appear before the supreme
court for the state of Nebraska, on the 5th day of Jan-
nary, 1904, at the hour of 9 o’clock A. M., to show cause
why you refuse so to do.”

Two of the commissioners before whom the case was
argued joined in a recommendation that this court pro-
ceed no further in this action. In their memorandum,
which was prepared by Mr. Commissioner FAWCETT, Mr.
Commissioner DUFFIE concurring, it was said:

“I do not wish to be understood as holding that this
court has not original jurisdiction to hear and determine
this case, for it is clear that it has such jurisdiction; but
it is equally clear that the district court also has juris-
diction in this class of cases,” and “if it should be adjudged
that the writ issue in this case, and there should occur
the numerous violations of its requirements which coun-
sel predict, the district court could deal with such of-
fenders with greater promptness and less expense than
would be possible for this court.”

It is not necessary to determine whether the facts al-
leged in the alternative writ are sufficient to enable the
relator to maintain the action. A peremptory writ of
mandamus will not be issued, except with the view to the
enforcement of its mandates, if necessary, by the court
from which it is issued. “It must be made to appear that
the writ will be effectual as a remedy.” People v. Colo-
rado C. R. Co., 42 Fed. 638. The reasons suggested by
the commissioners are sufficient to show that it is not the
duty of thi§ court to undertake such a task. It is not
necessary to support this conclusion by pointing out
further reasons, which we think readily suggest themselves
from the perusal of the alternative writ. This court has
heretofore used its discretion in the matter of exercising
its jurisdiction in mandamus cases. State v. Lincoln Gas
Co., 38 Neb. 33; State v. School District, 38 Neb. 237;
State v. Merrell, 38 Neb. 510. The reason for refusing



VoL. 72] JANUARY TERM, 1904. 9

Agnew v. Montgomery.

to determine those cases upon their merits was, perhaps,
sufficient, considering the burdened condition of the
docket of this court then existing. The reasons for declin-
ing to undertake the enforcement of the mandates of the
alternative writ in this case are more apparent and con-
trolling.

We decline to proceed further in the matter, and the
proceedings are therefore dismissed ; but without prejudice
to future proceedings.

DISMISSED.

FBANK A. AGNEW, RECEIVER, V. CARROLL S. MONTGOMERY
ET AL.

FrLep May 18, 1904. No. 12,892,

1. Judgment: ParTIES. One is not concluded by a judgment or decree
in a suit to which he was not a party at the time when it was
rendered.

s EstorpEL. To constitute an estoppel, the issues in the prior
suit must include the matters at issue in the suit where the es-
toppel is pleaded.

2.

8. Partnership. An agreement between two persons, which provides
that one of them shall furnish all of the property and funds
necessary to carry on a business venture, and shall have the ex-
clusive control and management thereof, and that the other shall
give his time and services to the enterprise, for which he is to
receive one-third of the net profits as full compensation therefor,
does not create a partnership.

4. Parol Evidence cannot be received for the purpose of changing,
modifying or explaining such a clear, plain and unambiguous
written agreement. '

b. Review. Record exainined, and held that the evidence offered was
properly received and rejected.

6. Directing Verdict. Where the plaintiff has the burden of proof
and fails to establish all of the facts necessary to enable him to
recover, it is proper for the court to direct the jury to return a
verdict for the defendant.
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Agnew v. Montgomery.

ERROR to the district court for Douglas county: LEg
S. ESTELLE, JUDGE. Affirmed.

Joel W. West, for plaintiff in error.
Hall & McCulloch, contra.

BARNES, J.

The plaintiff in error, Frank A. Agunew, as receiver,
commenced this action in the district court for Douglas
county, and in his petition alleged, in substance, the fol-
lowing facts: That defendants, Carroll S. Montgomery,
Paul Charlton and Matthew A. Hall, were copartners, do-
ing business as Montgomery, Charlton & Hall; that Phil
Stimmel and Frank T. Emerson were copartners in a seed
growing business, under the firm name and style of Phil
Stimmel ; that the copartnership aforesaid was the owner
and in possession of certain goods, chattels, bills, notes,
rights and credits, as follows: A certain lot of empty
two bushel bags, of the value of $240.80; of a certain ac-
count due defendant from D. M. Ferry & Company, on ac-
count of goods, wares and merchandise sold and delivered,
" in the sum of $2,633.92; of a certain other account due
from one Ernest Benary in the sum of $810.56, and a cer-
tain account due from D. H. Watson of Kearney, Ne-
braska, in the sum of $475.39; that the defendants ob-
tained possession of said goods and chattels, and collected
the accounts aforesaid, and converted the same unlawfully
and wrongfully to their own use, to the damage of the
partnership aforesaid in the sum of $4,160.87, which de-
mand is still unsettled and unpaid. It was further al-
leged: That, in a suit pending in the district court for
Douglas county wherein Frank T. Emerson for himself
and all other creditors was plaintiff and Phil Stimmel
was defendant, the plaintiff herein was appointed receiver
of said partnership assets, and was authorized, directed
and required to bring suits to recover all debts owing to
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said partnership; that the plaintiff had filed his bond
and duly qualified as such receiver; and the petition con-
cluded with a prayer for judgment for the sum of $4,-
160.67, with interest and costs, against the defendants.
To this petition the defendants filed their answer, which, in
substance, denied every allegation contained therein, and
concluded with the following averment: “These defend-
ants aver that on the 6th day of January, 1894, under a
judgment in their favor legally rendered by this court,
they did cause execution to issue to the sheriff of Douglas
county, Nebraska, against Phil Stimmel, and that under
the same the property described in the plaintiff’s petition
was seized, subject to a prior execution, and thereafter
sold; that the proceeds of said sale being insufficient to
liquidate the amount of the prior judgment, no part of
said proceeds were paid to these defendants; that all the
acts and doings of these defendants, and the acts and
doings of this court and its officers under said execution,
were legal and regular.” The answer concluded with a
suitable prayer. Afterwards, the plaintiff filed an
amended reply to said answer, setting forth matters which
it was claimed constituted an estoppel against the de-
fendants, and by which it was sought to prevent them
from contesting the issues raised by said petition and
answer. The substance of these matters will be mentioned
and commented upon more fully and at length hereafter.
On these issues the cause was tried, and, after the plain-
tiff had introduced his evidence, or so much thereof as the
court would receive, on a motion of the defendants, the
court directed the jury to return a verdict in their favor,
which was accordingly done. From a judgment thereon
the plaintiff prosecuted error.

It appears that on the 26th day of January, 1894, Frank
T. Emerson commenced an action in the district court for
Douglas county against Phil Stimmel, the Omaha National .
Bank and the defendants herein, by which he sought to
obtain an accounting between himself and Stimmel, and
enjoin the bank and the defendants from selling the prop-
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erty in question on certain executions issued on judg-
ments against Stimmel. The defendants herein answered
in said suit, and on a hearing had, before the final judg-
ment, the court dissolved and vacated the order of in-
junction theretofore allowed against them; and, there-
upon, at their request they were dismissed from said
action, and were no longer parties thereto. Afterwards,
certain creditors of the parties intervened; plaintift’s pe-
tition was amended by leave of the court, at the time final
judgment was rendered, so as to allege a partnership;
Stimmel interposed no substantial defense, a referee was
appointed who made his findings of facts, and reported
them to the court, and a decree was entered declaring
Emerson and Stimmel to be partners; the amounts due the
several intervening creditors were determined, and the
plaintiff was appointed receiver. He thereupon brought
this action; and now claims that the defendants are bound
by said decree, and are estopped to question the existence
of a partnership between Emerson and Stimmel, or show
that the property alleged to have been converted by them
belonged to Stimmel individually, and was lawfully sub-
jected to the payment of his debts.

We think the question of partnership, so far as the
defendants are concerned, was an open one. On an ex-
amination of the record and decree, in the case ahove
mentioned, it seems clear that the defendants are not
bound by that judgment. The decree contains the fol-
lowing findings: “But in that behalf, the court further
finds, that by reason of the order of the court, entered
May 26, 1897, by which said defendants, the Omaha Na-
tional Bank, and Montgomery, Charlton & Hall, had leave
to withdraw and dismiss their petition of intervention
filed May 14, 1897, and their answer and cross-petition
of intervention, filed October 7, 1897, thereby the court
lost jurisdiction over said defendants, the Omaha National
Bank, and Montgomery, Charlton & Hall, and thereby
lost jurisdiction to enter a default and a personal judg-
ment against the said defendants, the Omaha National
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Bank, and Montgomery, Charlton & Hall.” So it appears
that by the terms of the judgment itself, which is relied
on as an estoppel, it was adjudged that defendants were
not parties to the suit, and that the court had no juris-
diction over them. '

It is a maxim of general jurisprudence that one is not
concluded by a judgment or decree rendered in an action
to which he was not a party. State v. Chicago, R. 1. & P.
R. Co., 61 Neb. 545. The defendants were not parties to
the suit at the time the decree was rendered and, of course,
are not bound thereby. Going farther into the record, it
also appears that the petition did not allege a partnership
between Emerson and Stimmel until long after the de-
fendants had ceased to be parties to the action; and that
issue was not in the case until the petition was amended
by leave of the court at the time the final judgment was
rendered. It is-well settled that, to constitute an estop-
pel, the issues in the prior suit must include the matters
at issue in the suit where the estoppel is pleaded. Malone
v. Garver, 3 Neb. (Unof.) 710; Battle Creek Valley Bank
v. Collins, 3 Neb. (Unof.) 38; Richardson wv. Opelt, 60
‘Neb. 180. It also appears by the records of this court, in
the case of State v. Dickinson; 59 Neb. 753, that an ap-
plication was made for a writ of mandamus to compel-
the trial court to enter a judgment in the action relied
on as an estoppel, against the defendants herein. In
denying the writ, SULLIVAN, J., speaking for the court,
said:

“Emerson tendered no issue as to the conversion of
partnership assets. He attempted to do 80, but his effort
in that direction was unsuccessful. The court denied his
application for leave to file a supplemental petition, and
thus excluded from the case the question which counsel
now insists has been tried and resolved in relator’s favor.,
* * * The facts stated in the finding above set out
were not found on the trial of an issue between the re-
lator and the execution creditors. There was no such
issue to try in the equity cases. The court had previously
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ordered that the question of conversion be tried and de-
termined in other suits. That order had not been re-
scinded. * * * The court very clearly did not intend
to make a finding that would have any binding force as to
the bank and Montgomery, Charlton & Hall; and had
judgment been rendered against them on that finding, it
.would, under the circumstances, be the obvious duty of
this court, in a direct proceeding, to set it aside.”

It is thus shown that, not only was the question of the
existence of a partnership still at large as to these de-
fendants, but they were also at liberty to litigate the
question of the conversion of the alleged partnership as-
sets, and could do so in this action.

The foregoing question having been put in issue by the
pleadings in this case, and the burden of proof being on
the plaintiff, it remains for us to determine whether the
trial court erred in receiving and rejecting the evidence
offered by him to establish these controverted facts, and
in determining its effect. The plaintiff offered, and the
trial court received in evidence, the entire record and de-
cree pleaded and relied on as an estoppel, together with
oral evidence identifying the written contract between
Emerson and Stimmel, by which it was claimed a co-
partnership was created. When the instrument itself was
oftered, the court held that it was not sufficient to estab-
lish a partnership, and for that reason refused to allow it
to be read to the jury. This ruling is assigned as error,
and we are therefore required to determine the legal effect
of that contract. Its provisions are, in substance, as fol-
lows: Phil Stimmel was to furnish all of the money neces-
sary for expenses and purchases in the business of sced
raising, without interest. Emerson was to devote his time
and ability to the business, “under the direction and in the
name of Phil Stimmel.” Stimmel was to have the sole
executive charge, direction and control of the whole of
said business. Emerson was to get one-third of the net
profits, as compensation in full for his services. Emerson
was entitled to draw $150 a month for a specified part of
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each year, to be charged against his proportionate share
of the profits, and the agreement was to continue for two
years. An ‘agreement between two persons which pro-
vides that one of them shall furnish all of the f)roperty
and funds necessary to carry on a business venture, and
shall have the exclusive control and management thereof,
and that the other shall give his time and services to the
enterprise, for which-he is to receive one-third of the net
profits as full compensation, does not create a partnership.
Waggoner v. First Nat. Bank, 43 Neb. -84, 94; Whitney v.
Gretna State Bank, 50 Neb. 438; Garrett v. Republican
Publishing Co., 61 Neb. 541; Aetna Ins. Co. v. Bank’ of
Wilcox, 48 Neb. 544, 551." It seems quite clear that the
agreement offered did not create a partnership, and the
court did not err in excluding it from the consideration of
the jury.

It further appears that plaintiff thereupon offered parol
evidence to show what was intended by the written agree-
ment, and how the business was in fact conducted, in
order to establish the existence of a partnership between
the parties. This evidence was rejected, and the ruling
is assigned as error. The terms of the written contract
are clear ‘and unambiguous, no explanation of the docu-
ment was required and none was admissible. Such evi-
dence was clearly open to the objection that it tended to
modify, vary or contradict the terms of the written agree-
ment, and was therefore inadmissible. State Bank of
Ceresco v. Belk, 56 Neb. 710; Western Mfg. Co. v. Rogers,
54 Neb. 456; Sylvester v. Carpenter Paper Co., 55 Neb.
621; Jarvis v. Palmer, 11 Paige Ch. (N. Y.) 650. This
rule applies to written agreements by which it is sought
to establish a partnership, as well as to other written con-
tracts. In Mdiller v. Butterfield, 79 Cal. 62, 21 Pac. 543,
the court said: -

“This being the proper construction of the written con-
tract, parol evidence was inadmissible for the purpose of
enlarging, or extending, or otherwise varying it; and any
subsequent contract with respect to the management or
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disposal of the property to be acquired—whether in writ-
ing or by parol—was wholly immaterial.”

This rule is further supported by Taft v. Schwamb, 80
I11. 289; Pursley v. Ramsey, 31 Ga. 403; Couch v. Wood-
ruff, 63 Ala. 466; Van Horn v. Van Horn, 49 N. J. Eq.
327, 23 Atl. 1079. It is clear, therefore, that the trial
court did not err in excluding this kind of evidence.

The plaintiff having failed to establish the fact of the
existence of a partnership between Emerson and Stimmel,
the evidence offered of the value of the property and ac-
counts alleged to have been converted by defendants was
properly excluded. It follows that it was the duty of the
court to sustain the defendants’ motion, and direct the
jury to return a verdict in their favor.

For the foregoing reasons, the judgment of the district
court was right, and is therefore

AFFIRMED.

AHILRICH GOKEN ET AL. V. EnLA M. DALLUGGE.®
FrLep May 18, 1804, No. 13,404,

1. Review. When it appears from a fair interpretation of the record
that separate motions for a new trial were ruled upon by the
district court, this court will not decline to consider separate
petitions in error, merely because of a slight verbal inaccuracy
in the order on the motions.

2. Torts: HuseaND AND WIFE. The common law rule that a husband
is liable jointly with his wife for torts committed by her in his
presence, but which he did not instigate and in which he did
not participate, but solely because of the marriage relation, does
not exist in this state.

3. Expert Testimony must be based upon supposed facts of the ex-
istence of which there is evidence before the court.

ERrroR to the district court for Butler county: SAMUEL
H. SORNBORGER, JUDGE. [Reversed.

* Rehearing allowed. See opinions, pp. 22, 23, post.
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Arthur J. Evans, C. M. Skiles, C. H. Aldrich and E. C.
Strode, for plaintiffs in error.

L. H. Hastings, Matt Miller and A. M. Walling, contra.

AMEs, C.

This is an action in which the defendant in error, as
plaintiff in the court below, recovered a judgment in an
action for damages against a husband and wife for an
assault committed by the latter in the presence of the
former, but without his instigation or consent and in dis-
obedience to his expressed wishes. In the view we have
taken of the case, it is not necessary to state the facts in
greater detail. The verdict and judgment were for the
plaintiff, and there was a joint motion for a new trial,
and also separate motions by each of the defendants and
separate petitions in error. Afterwards, the court entered
an order overruling “the motion of the defendants Ahl-
rich Goken and Antje Goken to set aside the verdict, and
for a new trial.” It is insisted that this record, because
of the use of the singular number of the word “motion,”
does not show that the separate motions of the defendants
were called to the attention of the court and ruled upon,
and that therefore no error can be availed of in this court
that does not affect both defendants. We think that this
would be a too liberal interpretation of the record. All
the motions were filed at the same time, several months
before the order overruling them was made, and it seems
to us more probable that the clerk should have committed
the very slight mechanical oversight of omitting a final
letter from one word, than that the defendants should
have been at all their care and labor, without calling their
motions to the attention of the court and procuring
rulings upon them. It appears to us fair to infer from
the record that, when the court denied the defendants a
new trial, he consciously denied it to each as well as to

both of them.
5
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The first and most important question presented is,
whether a husband is liable jointly with his wife for torts
committed by her in his presence, but without his instiga-
tion and against his expressed wishes and protest. We
think the answer should be in the negative. We are not
clear, as counsel urges, and some of the authorities cited
by him assert, that the husband’s liability in such cases,
at the common law, grew solely out of the marital rights
which he enjoyed with respect to his wife’s property, and
her disabilities as respected a separate estate and the
obligation of contracts. There is equal reason to suppose,
we think, that it had its origin, in part at least, in the
personal relations of the parties, in the indissolubility of
the marriage, and in the idea of guardianship of the hus-
band over his wife’s person, and his right to chastise her
moderately and restrain her of her liberty; from which
his responsibility for her conduct, especially in his pres-
ence, would have been almost a necessary inference. But
laws and customs, and prevailing sentiments, have as ef-
fectually abolished these latter mentioned incidents of
the marriage, as have statutes enabling her to have and
enjoy a separate estate, trade and business, and to con-
tract concerning it, removed the former. The wife may
now be ‘“the head of the family” as respects homestead
rights and exemptions, she is equally entitled with her
husband to the guardianship of the offspring of the mar-
riage, in case of separation, and she may have an absolute
divorce with alimony, almost for the asking, because of
“extreme cruelty,” which falls far short of personal chas-
tisement or restraint of liberty. Even if not divorced,
public sentiment will not tolerate that she be compelled to-
abide with him, although she be destitute of provocation or
excuse for doing otherwise; and his criticism of her con-
duct must not exceed approval by the refined manners of
“polite society.” We think that so nearly a complete
“emancipation” of the wife must in an equal degree eman-
cipate the husband also, and free him from obligations that
were incident to a state of law and society that has van-
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ished before the progress of modern ideas. As this court
say in Kerner v. McDonald, 60 Neb. 663 :

“The old common law idea of the oneness in the relation
of husband and wife is fast disappearing. The identity
of the-woman is not lost in the husband; she is no longer
under his domination or control. On the contrary, in
law, husband and wife are now considered as equals.
* * #* The reason for the lIaw of entirety having ceased,
with the recason, the law itself is no more. It would scem
clear that, taking the modern view of the marriage rela-
tion, there is no reason for the doctrine for estates in
entirety.”

And so as it is said in- W ertin v. Robson, 65 I1l. 129:

“The intention of the legislature to abrogate the com-
mon law rule, to a great degree, that husband and wife
were one person, and to give the latter the right to con-
trol her own time, to manage her separate property, and
contract with reference to it, is plainly indicated by these
statutes. 'While they do not expressly repeal the common
law rule, that the husband is liable for the torts of the
wife, they have made such modification of his rights and
her disabilities, as wholly to remove the reason for the
liability. * * * A liability which has for its consider-
ation rights conferred, should no longer cxist when the
consideration has failed. If the relations of husband and
wife have been so changed as to deprive him of all right
to her property, and to the control of her person and her
time, every principle of right would be violated, to hold
him still responsible for her conduct. If she is emanci-
pated, he should no longer be enslaved. * * * So long
as the husband was entitled to the property of the wife
and to her industry, so long as he had power to direct
and control her, and thus prevent her from commission
of torts, there was reason for his liability. The reason
has ceased. The ancient landmarks are gone. The maxims
and authorities and adjudications of the past have faded
away. * * * The unity of husband and wife have
been severed. They are now distinct persons, and may
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have separate legal estates, contracts, debts and injuries.
* * * Her brains and hands and tongue are her
own.”

Culmer v. Wilson, 13 Utah, 129, announces the same
conclusion though upon slightly different grounds:

“The common law rule, it will be remembered, which
made the husband liable for the wife’s torts, procceded
upon the ground that as the husband succeeded jure mariti
to the entire estate of the wife, real and personal, and to
the right of her earnings, so that she could not respond
in damages for any wrong which she might commit, it was
but right that he should respond for her, so long as the
coverture continued. Such being the reason of the rule,
if a statute intervenes giving the wife, during coverture,
the sole control of all property owned by her * * *
with the right to use and possess the same, thus taking
away entirely the reason of the common law rule, it would
seem, on principle, that the rule itsclf ought to ccase,
though the statute makes no mention of the husband’s
liability for the wife’s torts, or her rights to her own per-
sonal services.”

In Norris v. Corkill, 32 Kan. 409, the supreme court
of that state reach the same result. In New York, Fite-
gerald v. Quann, 109 N. Y. 441, and perhaps some other
states, a contrary doctrine prevails, though, except in
New York, it does not appear to have been distinctly an-
nounced, and the decisions which seem to uphold it are
sufficiently justified by the active participation of the
husband in the tort of his wife. In several of the states
his common law liability has been abolished by statute.
We are of the opinion, therefore, that there is insufficient
evidence to support the verdict against the husband.

The assault, which was unaccompanied by personal con-
tact, but consisted in pointing a gun at the plaintiff in
a threatening manner, was alleged, and proved to the
satisfaction of the jury, to have occasioned a fright which
caused miscarriage. The plaintiff afterwards suffered,
as she testified, severe pains and physical disabilities ex-
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tending over a period of more than a year from the time
of the assault to the date of the trial, and which she at-
tributed to the abortion, but it was not otherwise shown
that they resulted therefrom, except that she testified
that she had never previously been afflicted in like man-
ner or suffered a like mishap. Without other foundation,
two competent physicians were produced as witnesses and
permitted to testify over objection as follows:

Dr. F. W. Lester. Q. From your reading, practice,
observation and experience, what would you say as to
whether or not a female having a miscarriage after a
period of nearly four months, as to whether or not it would
permanently affect the gencral health of a woman?

A. Tt might do so and it might not. It most always
affects them more or less, however.

Q. In what way, doctor?

A. In the way I have described as affecting their gen-
eral health, producing symptoms of lassitude and weak-
ness, pelvic pains, chronic discharges and conditions of
that kind.

Dr. R G. Rich. Q. TFrom your experience and obser-
vation as a physician, what effect does a miscarriage
have upon the health of a woman as to impairing her
health or not?

A. T think that a woman who has had a miscarriage
is seldom, if ever, in as good physical condition after-
wards as she has been before.

We think this testimony should have been excluded.
It is not based upon a knowledge by the witnesses, ob-
tained by their own observation, or proved upon the trial,
of the circumstances of the premature birth, or of the
immediate physicial injury, if any, inflicted thercby upon
the plaintiff, nor what had been her personal habits, or
history, or treatment subsequently thereto. It left the
jury to reason from effect to cause, rather than from cause
to effect, and to conjecture that, because in many cases
ailments such as the plaintiff complained of were caused
by miscarriage, they were caused by it in her case, al-
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though it was not shown that other causes might not have
produced the same illnesses.

There are other alleged errors complained of, but the
foregoing appear to be sufficient for the present disposi-
tion of the case, and without discussing them, we recom-
mend that the judgment of the district court be reversed
and the cause remanded for further proceedings in ac-
cordance with law.

LerToN and OrpmaM, CC., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded -for further
proceedings in accordance with law.

REVERSED.

The following opinion on rehearing was filed November
2, 1904. Judgment modified:

Review. A party will not be heard to complain in this court of the
admission of testimony in the trial court, to which he made no
objection or exception.

AMEs, C.

This is a motion for leave to argue orally a motion for
a rehearing from a decision in this case reported ante.
p. 16. The error complained of is so manifest that oral
argument could neither obscure it nor render it more
plain, and would therefore be useless. The sole ground
of the reversal as to the wife, Antje Goken, is the incom-
petency of the testimony of the physicians Lester and
Rich, but we failed to observe at the time of preparing the
opinion that this testimony was not objected or excepted
to. If that fact was called to our notice on the argument,
it failed to arrest our attention, and we also overlooked
a brief mention of it in the brief accompanying the motion
for a rehearing. The rule that a party cannot complain
in this court of the admission of testimony to which he
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has not objected and excepted is too well settled to re-
quire the citation of authorities in its support.

It is recommended that the former decision of this court,
in so far as it reverses the judgment of the district court
against the wife, the plaintiff in error Antje Goken, be
vacated and set aside, and that as to her the judgment of
the last named court be affirmed.

LerTON and OLpHAM, CC., concur.

By the Court: Ifor the reasons stated in the foregoing
opinion, it is ordered that the former decision of this court,
in so far as it reverses the judgment of the district court
against the wife, the plaintiff in error Antje Goken, be
vacated and set aside, and that as to her the judgment
of the last named court be affirmed.

JUDGMENT MODIFIED.

The following opinion on rehearing was filed April 19,
1905. Judgment of district court reversed:

Action for Personal Injuries: InNsTRUcCTION. In an action for personal
injuries it is error to give an instruction allowing the jury to
assess damages for permanent injuries or lasting impairment of
health, unless there is evidence showing, with reasonable cer-
tainty, that such permanent injuries or lasting impairment of
health were in fact sustained by the plaintiff.

LerTON, C.

This is a rehearing of this case formerly reported ante,
pp. 16, 22. The facts are, perhaps, sufficiently related
in the former opinion, but it may be well to state that,
according to the plaintiff’s testimony, the miscarriage did
not result from fright alone, since it appears that, when
the gun was pointed at her, she was apparently shocked
for a moment by fright, and that she then turned and ran
for some distance, until a corn crib intervened between her
and the defendant. There was sufficient medical testi-
mony to warrant the jury in finding that the plaintiff’s
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injuries were a direct result of the fright and violent
physical exertion occurring at the same time.

After a careful examination of the record we are of
the opinion that there was not sufficient evidence as to
the existence of permanent injuries or lasting impairment
of the plaintiff’s health to justify the court in instructing
the jury upon that point, or to warrant the jury in con-
sidering the same as an element of damage. The evidence
upon this point is substantially set forth in the former
opinion, and, tested by every ecriterion, is clearly in-
sufficient.

It is insisted, however, by the plaintiff that the damages
are not more than sufficient to fairly compensate the
plaintiff for the injuries actually sustained and reason-
ably certain to be suffered by the plaintiff in the future,
and therefore it was error without prejudice to submit the
question of permanent injuries. The evidence shows that
a physician was first called to the plaintiff on the 2d day
of May, and that his last visit was upon the 8th day of
May, when the plaintiff was still in bed, but recovering.
That in all he made five visits. That from the time she
was able to be about, until the time of the trial, the plain-
tiff was able to do her housework, and in addition to this
that, during the fall of 1902 and the following winter,
she husked corn during the corn husking season; that
she helped in the farm work, and plowed, harrowed and
hauled wheat, corn and hay, cut corn stalks and milked.
It is no doubt true that the plaintiff suffered from the
defendant’s act, but the record shows she had been ac-
customed to help her husband in his farm work before the
occurrence complained of, and was able to do outdoor
work afterwards. The evidence falls far short of indicat-
ing such a condition of health as warranted a verdict for
the amount given by the jury. :

It is impossible to say how far the submission of the
question of permanent injuries entered into the consider-
ation of the jury in making up their verdict. The verdict
is clearly excessive, unless based upon the theory that per-
manent injuries were sustained.
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The judgment of the district court should be reversed
and the cause remanded for a new trial.

AMES and OrpEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for a new trial.

REVERSED.

NEBRASKA TELEPHONE COMPANY, APPELLEE, V. CITY OF
FREMONT ET AL., APPELLANTS.

Frep May 18, 1904. No. 13,590.

1. Cities: Use oF STREETS BY PuUBLIC SERVICE CorporaTIONS. When a
city ordinance prescribes that permission to occupy the streets
by a public service corporation shall be obtained with the consent
of the mayor and council, such consent is sufficiently proved by
an entry in the records of a meeting of the council presided over
by the mayor, reciting that a motion granting it was offered by a
member and adopted, there being nothing to indicate that the
mayor dissented.

2. H : ForrEITURE. Forfeiture of the franchises and ease-
mentgs of a public service corporation in the streets can be de-
clared and enforced only by a court of competent jurisdiction.
The city claiming a forfeiture cannot be a judge 1n 1s own
cause, or invade the privileges, or destroy the property of such a
corporation, in the absence of judicial warrant for so doing.

ArpEAL from the district court for Dodge county: Con-
rAD HOLLENBECK, JUDGE. Affirmed.

Gray & Abbott, for appellants.
W. W. Morsman and Frank Dolezal, contra.

AMES, C.

In 1881, J. J. Dickey, L. H. Korty and W. J. Bigger
united in an association, not incorporated, and named by
them the Fremont Telephone Company. By that name
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they applied to the mayor and council of the city of
Fremont in session, on the 17th day of December, in that
Year, for permission to construct and maintain a system
of poles, wires and apparatus constituting a telephone
exchange, through and over the streets, avenues and alleys
of the city. Having heard the application, the body in-
structed the city attorney to prepare an ordinance suit-
able to accomplish the desired purpose, and adjourned
until the 19th of the month. At an adjourned meeting,
held accordingly, an ordinance was duly enacted, and the
following entry appears on the record of the proceedings:
“On motion of Murray, a permit was granted to the Fre-
mont Telephone Company to ercet their poles and wires
thereon, subject to ordinance number 77, the measure
just adopted. Of sections one and two of the ordinance,
which was unanimously adopted, the following is a copy:

“Section 1. That any person, company or corporation,
is hereby authorized to erect poles and wires on the streets
of the city of I'remont for the purpose of erecting and
maintaining any telephone, telephones, telegraph or tele-
graphs, upon obtaining the ¢onsent of the mayor and coun-
cil of said city to such use of the streets; provided, that
such poles and wires be so erected as to in no manner in-
terfere with the public use of the streets and sidewalks
of said city; and provided further, that the erection of such
poles and wires shall always be under the supervision and
control of the committee on streets and sidewalks of said
city; and provided further, that the location and height
of any pole or wire may at any time be changed by the
council.

“Section 2. The consent of the mayor and council,
provided for in the first section of this ordinance, may be
given at any regular or special meeting of the council,
and shall be entered upon the minutes, and such consent
shall authorize the use of the streets of said city for the
erection of telephone or telegraph lines, subject to such
regulations as have been or may be provided by ordi-
nance; provided that in all cases where any person is
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desirous of moving any building or buildings through the
streets of said city, any party owning or controlling said
wires shall, after having twenty-four hours notice, raise up
said wires enough to enable the ready and free movement
of such buildings.”

There is no question as to the authority of the city to
grant the license or privilege, as by these proceedings it
purported to do. Shortly afterwards the association ac-
cepted the grant, and constructed an exchange, occupying
some of the streets and alleys for that purpose, and they
maintained the system thereafter for the service of the
citizens continuously until December, 1882, when they sur-
rendered possession of it to the plaintiff, a corporation, in
consideration of the receipt in exchange therefor of $3,600,
‘n par amount of its capital stock, estimated to be of that
value. At that time the number of patrons of the ex-
shange was a few score, but the plaintiff, after obtain-
ing possession, continued in the enjoyment of it uninter-
ruptedly and without protest until shortly before the
beginning of this action in January, 1903, or for a period of
20 years. During that time it recomnstructed the entire
system, extending it over additional areas and increasing
the number of its patrons by nearly 400. Throughout this
interval, its right so to do seems never to have been
questioned, and its relations with the city authorities ap-
pear to have been friendly. In so doing, the company,
with the knowledge and acquiescence of the cily, expended
large sums of money, so that the system is now concededly
of the value of $25,000. It contracted with the plaintiff
concerning the location of electric light wires, maintained
by the city, so as to avoid interferences, and paid it an
- agreed compensation for the use of its poles for the
support of wires for its fire alarm system, and contin-
wously, from and after 1890, the city levied against and
collected from it an annual occupation tax.

In December, 1902, the mayor and council adopted a
resolution purporting to forbid the erection by the plain-
tiff of poles and wires on any part of the streets, avenues
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and alleys of the city not already so in use, and to pro-
hibit it from replacing such structures in the public ways
therctofore so occupied, when by decay or usage they -
should become deteriorated and unfit for the transaction
of the business of the exchange. Notwithstanding this
prohibition, the company did erect some poles and put up
some wires which the eity authorities, pursuant to this
resolution, caused to be cut down and destroyed, and this
action was begun to restrain them from the repetition of
such conduct. A temporary injunction .was granted,
which by final decree was made perpetual, and the city ap-
pealed to this court. .

It is first contended that no valid permission was
granted to the association for the construction of the
system in the first instance, because the ordinance enacts
that such privilege shall be granted, if at all, by the mayor
and council, and the entry upon the record of the proceed-
ings of the mceting of the council does not recite that the
mayor consented thereto. But it is recited that he was
present and presided at the meeting, and he presumably an-
nounced the adoption of the resolution without objection,
nothing in the record indicating the contrary. The
mayor and council, when in session, constitute a single col-
lective and deliberative body, and we think that his assent
to the motion is a fair inference from the entry in the
minutes.

It is next contended that, even if the proceedings were
sufficiently formal and complete, they amounted to a
grant to the members of the association personally, and
not to their successors or assigns, of a franchise having
the character of an easement in, over and upon the streets,
avenues and alleys of the city, and that such an easement
is real property, an estate in land, which can be alienated
only with the consent of the public, expressed through the
legislature, and then only by means of an instrument in
writing executed in conformity to the provisions of the
statute relative to the conveyance of land. And it is urged
that no such consent has been shown, and no such instru-
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ment has been produced, and that therefore the plaintiff is
a mere trespasser upon the streets, and its poles and wires
unlawful obstructions and nuisances, which it is not only
the right but the duty of the city authorities to remove
therefrom. Granting, for the sake of discussion, the de-
fendant’s premises, we do not think that-its conclusion fol-
lows therefrom. By the terms of the ordinance, there was a
grant to the association, in perpetuity, of a right of way or
casement over all its public ways, without restriction or
limitation. It was subject to certain conditions and regu-
lations as to the manner of user, which are not in con-
troversy here, and which we have not thought it necessary
to set forth, and it was and is, doubtless, forfeitable for
unspecified acts of abuse, abandonment and nonuscr, and
it may be conceded that another person or corporation
cannot be legally substituted in its stead without the con-
sent or acquicscence of the publie, but if such consent had
been given, the manner of the transfer would be a matter
in which the public would have no interest. It is not a
matter of public concern whether A conveys his land to
B by deed or by livery, or whether the former permits the
latter to enter and acquire the cstate by adverse pos-
session, without color of title or consent. With all that
neither the public¢ nor the grantor of A has any concern.
As respects this phase of the controversy, the city stands
in the attitude of A’s grantor. The latter may recover
possession from B if A has incurred forfeiture by breach
of a valid covenant against alienation, but he cannot com-
plain that an attempted alienation was ineffectual or void
between the parties to it. Such contention, if upheld, would
defeat his claim for forfeiture. Ifor the same reasons the
¢ity cannot complain that, as between the association and
the plaintiff, the attempted transfer from the former to
the latter was lacking in essential formalities. Statutes
and legal rules relative to the forms and instruments
requisite for the creation and transfer of estates and in-
terests in real property were made for the regulation,
exclusively, of the rights and obligations of the parties to
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such transactions, and of persons claiming through or
under them. In thls instance, the city claims adversely to
both parties, the association and the plaintiff. But it is
conceded by both that the plaintiff is, and for 20 years
past has been, with the consent of the association, in the
peaceable possession of the franchises and easements
granted by the city to the latter. And that concession,
we think, precludes, in this action, any necessity for an
inquiry into the manner in which that possession was
acquired. Let it then be assumed, but without deciding
—for, in our opinion, the question is not now before the
court for decision—that the transfer from the association
to the plaintiff was in violation of public law, that it was
an abandonment by the former, followed by nonuser of
such character that it incurred thereby liability to for-
feiture of its grant. Has the plaintiff, by reason of the
premises, become a trespasser upon the streets of the
city and its property subject to spoliation by the city
authorities or by the first comer? We have been cited
to no judicial decision to that effect, and are quite con-
fident that none can be found. By hypothesis, the city
made a valid grant of a valuable estate in lands and put
its grantee into possession. By some means—no matter
what or how—the plaintiff, to use a common law ex-
pression, became seized of that estate. The city claims
that the fact and manner of its grantee’s disseizin has
worked a forfeiture of the estate. Can the city sit in
judgment on its own cause, and execute the judgment
without more ado? We think not. A city, like an in-
dividual, can recover that which it has conveyed away,
only by a voluntary reconveyance or surrender, or by
the judgment of a court of competent jurisdiction. The
declaration and enforcement of a forfeiture are judicial
acts which can be performed neither by a municipal coun-
cil nor by the legislature. This is so familiar a proposition
of lJaw that little or no authority need be cited in its
support, though the books are full of it. Thus says Beach
on Private Corporations, vol. 1, sec. 45:
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“It is conceded that a corpdration may forfeit its char-
ter or franchises for wilful misuser or nonuser thereof.
For it is a tacit condition, annexed to the creation of
every corporation, that it shall be subject to dissolution
by forfeiture of its franchise for wilful misuser or nonuser
in regard to matters which go to the essence of the con-
tract between it and the state; and a proceeding upon an
information in the nature of quo warranto, filed by the
attorney gencral on behalf of the state, is the proper mode
of trying the issue. The power of the courts in this re-
spect is exclusive. The forfeiture of corporate charters
is a penalty to be imposed by the judiciary alone. Under
no circunmstances can the legislature presume to declare
a forfeiture. Such an usurpation of judicial powers
would be hostile to one of the fundamental principles of
the American system, by which the legislative, executive
and judicial departments of government are required to be
forever separate, and would be a denial of due process of
law. For ‘in these cases there are mnecessarily adverse
parties; the questions that would arise are essentially
judicial; and over them the court possesses jurisdiction
at the common law; and it is presumable that legislative
acts of this character must have been adopted carelessly,
and without due consideration of the proper boundaries
which mark the separation of legislative from judicial
duties.’ It follows, as a matter of course, that the legis-
lature cannot strengthen an cnactment of forfeiture by
reciting therein facts which would constitute a ground
for a judicial declaration of forfeiture.” See also cases
cited in notes.

The Fremont telephone system is not an unlawful
structure but a public work of great utility. The plain-
tiff, if in unlawful possession, to the detriment of the
public, may be ousted by appropriate judicial proceedings,
but private rights and public interests alike forbid wanton
destruction of the property.

It is recommended that the judgment of the district
court be affirmed.

LerroNn and OLpHAM, CC., concur.
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By the Court: Kor the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

NELS ANDERSON V. A. A. KanxNow.
FiLep May 18, 1904. No. 13,519,

1. Review. Action of the trial court in the admission of evidence ex-
amined and approved.

2. Instructions of the trial court examined, and held not prejudicial.

3. Verdict. When the verdict of the jury is rendered on conflicting
testimony, it will not be set aside, unless clearly against the
weight of the evidence.

Error to the district court for Cedar county: Guy T.
GRAVES, JUDGE. Affirmed.

J. C. Robinson, for plaintiff in error.
R. J. Millard and C. H. Whitney, contra.

OLpHANM, C.

This case is brought here for a second review on error
by the plaintiff in error, who was also plaintiff in the
court below. The former opinion is found in 3 Neb
(Unof.) 686. At the former hearing the issues in the
case were fully stated in the opinion, and need not be
reiterated, as the case was tried again on the same plead-
ings, and supported by practically the same testimony as
that contained in the bill of exceptions examined on the
former review. At the prior hearing in this court the
cause was reversed for an error of the trial court in
placing the burden of proof of certain issues involved
in the controversy on the plaintiff. At the second trial
the court followed our former opinion and corrected this
error, and the defendant again prevailed in the court
below.
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As was said in our former opinion: “It is plain from an
examination of the record that the matter in dispute be-
tween these parties arose from indefinite recollections of
poorly kept accounts.” And the first alleged crror called
to our attention in the brief for plaintiff in error is as
to the admission of a book, called the “storage book,”
in evidence, over plaintiff’s objection. This “storage
book” is by no means a model book of accounts, but it
was made by plaintiff himself, and contained entries
of the transactions of the mill with its customers, made
at the time of the transactions, and contains consecutive
entrics, and was delivered to the defendant by plaintiff
when the mill was turned over to him, under his lease,
for the purpose of enabling the defendant to scttle with
the customers of the mill for the wheat, flour and bran
which each customer had on deposit in the mill. We
think, with this foundation, the court was fully justified
in the admission of this book, and our attention is not
called to any incorrect or misleading entry in the book
that could have operated to plaintiff’s prejudice in its
consideration.

Paragraph 5 of instructions given by the court is ob-
jected to because too vague, but no other instruction cov-
ering the same question was requested by plaintiff, and
it is not contended that any vicious principle is announced
in the instruction as given. Consequently, under a well-
established rule in this court, this action was not pre-
judicial error.

Other technical criticisms, rather than objections, are
alleged against different paragraphs of the court’s in-
structions, but our attention is directed to nothing in the
least prejudicial to plaintitf’s rights in any of these in-
structions.

It is finally urged that there is not sufficient evidence
to sustain the judgment. We have examined the testi-
mony contained in the bill of exceptions, and, while it
abounds in contradictions and omissions of recollection

as to many of the items in the counterclaim, yet, we are
6
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unable to say that the verdict of the jury was clearly
wrong in this particular. This case has been twice tried
to a jury in the court below, with a verdict in each in-
stance in favor of the defendant, and as was said by
BARNES, J., in the recent case of Leidigh v. Keever, 5 Neb.
(Unof.) 207:

“It further appears that the verdict complained of is a
second one rendered by a jury in this case in favor of
the same party; and it should not be set aside, unless it
is clearly wrong. Where different trials have resulted
in verdicts for a plaintiff, the judgment of the trial court
will not be reversed and set aside, unless the evidence is
clearly insufficient to support it.”

We therefore recommend that the judgment of the dis-
trict court be affirmed.

AMES and LETTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

CHARLOTTE 8. FLINT, ADMINISTRATRIX, APPELLANT, V.
FRANK J. CHALOUPKA ET AL., APPELLEES.

Firep May 18, 1904, No. 13,544.

1. Judgment: LieN. A judgment of the district court is not a lien
upon the judgment debtor’s equitable interest in real estate.
Nessler v. Neher, 18 Neb. 649.

2. Creditor’s Suit: LmN. The beginning of a creditor’s action gives a
specific lien upon the property which it is sought to reach. It
is of the mnature of an equitable execution, and it is unnecessary
to issue a legal execution upon the judgment during the pendency
of the creditor’s action, in order to prevent the judgment from
becoming dormant so far as that specific property is concerned.

By the Court.

Unofficial Opinions of Commissioners. The opinions of the commis-
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sioners of the supreme court, designated as “unofficial,” have no
value as precedent or authority in the sense in which the doc-
trine of stare decisis is applied. The court has not necessarily
approvea all the propositions of law advanced as indicated either
in the syllabi or in the opinions themselves.

APPEAL from the district court for Salme county:
GEORGE W. STUBBS JUDCE. Reversed.

J. H. Grimm & Son and A. R. Scott, for appellant.
A. 8. Sands', contra.

LeTtTON, C.

This was a creditor’s bill brought by the appellant
against the appellees in the district court for Saline
county. After the note upon which the suit is based was
placed in judgment, an execution was issued and returned
uinsatisfied, whereupon this action was begun. While this
action was pending 5 years expired without the issuance of
another execution, and the appellees contend that the
judgment upon which it was based became dormant. The
principal question discussed at the oral argument and
in the briefs is whether or not this action can proceed
when the judgment upon which it is based has become
dormant. The appellees maintain that the lien of a judg- -
ment cannot be enforced in equity after the right to en-
force the judgment at law has ceased to exist; that there
is a clear distinction between a creditor’s suit in aid of
execution and a creditor’s suit to reach property rights
and interests that never were subject to and never could
be taken upon execution; that, in the latter case, a lien
upon the interest sought to be reached is acquired only
by the brmgmg of the equity suit, while in the former
case the judgment is a lien upon the property which the
judgment debtor has fraudulently conveyed, and the
‘creditor’s suit is brought to remove an obstruction from
the title, in order that the property may be levied upon .
and sold advantageously upon execution; that the judgz- -
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ment is a lien upon the property fraudunlently conveyed
so long as the title remains in the fraudulent grantee; that
any lien the appellant ever had upon the property in con-
troversy was the lien of the judgment, and that this
creditor’s action creates no lien on the property, and that,
consequently, when the judement became dormant it
ceased to be a lien thereon, and could no longer be
enforced cither by execution or by a creditor’s bill. We
have given the argument of the appellees at this length
so that their contention may be clearly seen.

Is a judgment a lien in this state upon the equitable
interest of the debtor in real estate?

In Rosenficld v. Chada, 12 Neb. 25, where an action in
cquity was brought to subject the equitable interest of a
purchaser in possession of real estate to the payment of
a judgment, it was held that an equitable interest in land,
coupled with actual possession, may be reached by a
seizure and sale under an ordinary execution.

The next case in which this general subject was con-
sidered is Nessler v, Ncher, 18 Neb. 649, In this case it
was first held (23 N. W. 343) that the lien of a judgment
will extend to all the legal or equitable interests of the
defendant in lands within the county, of which such de-
fendant is in actual possession; but upon rehearing it was
held that “a judgment in the district court is not a lien
upon an equitable interest in the real estate of the debtor.”
This was followed in Dworak v. More, 25 Neb. 735; Shoc-
maker v. Harvey, 43 Neb. 75; Iirst Nat. Bank v. Tighe.
49 Neb. 299; Omaha Coal, Coke & Lime Co. v. Sucss, 54
Neb. 379, 387; Wooliwcorth v. Parker, 57 Neb. 417 ; and may
be considered as the settled doctrine of this court.

In Westervelt v. Hagge, 61 Neb. 647; Foley v. Doyle,
1 Neb. (Unot.) 643; First Nat. Bank v. Gibson, 60 Neb.
767, and State Buank v. Bell;, 68 Neb. 517, there are cer-
tain expressions used in the opinions which might be taken
to imply that a judgment is a lien upon land which has
been conveyed to a third person with the intent to defraund
creditors, and that it is the lien of the judgment which
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is enforced by the bringing of the creditor’s suit. But
upon a careful examination of the points that were ac-
tually decided in these cases, it will be found that, while
the language of the opinions may imply that a judgment
is such a lien, in no case¢ were the former decisions over-
ruled, and the action taken by the court in each of thesc
cases was not inconsistent with the prior holdings.

It is not so much what a court says in the decision of
a case as that which it actually does that should be con-
sidered in applying the principles of the case as a prece-
denf. Courts often use language in an opinion responsive
to an argument of counsel of which the reader of the
opinion is not cognizant and thus general statements may
be given undue weight. Williams v. Miles, 68 Neb. 479.

While it is said in First Nat. Bank v. Gibson, supra,
“The judgment was a lien on the land, and the plaintiif
had the undoubted right to make his lien effective,” still
this, like the language used in State Banl v. Belk, and
Foley v. Doyle, supra, which approve of the doctrine of
Fusze v. Stern, 17 T11. App. 429, means, as is said in that
case, that the judgment is an cquitable lien and that the
recovery of a judgment which would in the absence of «a
fraudulent conveyance be a legal lien, is all that is neces-
sary to prove in order to have the right to maintain the
action.

We have considered at this length our former decisions
since it would appear from the position taken by appellees
that a misapprehension of our meaning has occurred.

The beginning of a creditor’s action gives a specific lien
upon the property which it is sought to reach. The judg-
ment is not a legal lien but the creditor’s action is in the
nature of an equitable execution and when begun creates
a specific lien. This lien continues while the cause is
pending and until final determination. Since it is of the
nature of an execution it tolls the statute of dormancy
so far as the particular property sought to be reached is
concerned, and hence the issuance of a general execution
upon the judgment during the pendency of the creditor’s
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action is not necessary to keep the judgment alive so far
as the specific property equitably levied upon by this suit
is concerned. First Nat. Bank v. Gibson, 60 Neb. 767 ;
Coulson v. Galtsman, 1 Neb. (Unof.) 502; Cincinnati v.
Hafer, 49 Ohio St. 60.

We are cognizant of the fact that this doctrine is at
variance with the position taken by the supreme court
of Minnesota in Newcll v. Dart, 28 Minn. 248, and later
cases, and also with the holdings of the courts of North
Dakota and South Dakota, but the provisions of the
statutes of these states upon which the rule is based by
their courts are not the same as those of our statute. The
holding in these cases is that at the end of 10 years the
judgment is void of vital force. In this state we have
taken a different view as to dormant judgments; our
statutes are not so broad and emphatic as to the inability
to enforce a judgment after the time limited expires. We
have held that a sale of real cstate upon execution issued
upon a dormant judgment could not be attacked collat-
erally after confirmation. Gillespie v. Switzer, 43 Neb.
772; Laink v. Connell, 48 Neb. 574. A writ issued upon a
dormant judgment is not void but voidable. Unless the
bar of the statute is raised by motion or pleading it is
waived. For these reasons we conclude that the decisions
mentioned are not applicable in this state, and we decline
to follow them.

At the trial appellant proved the rendition of the judg-
ment, the issuance of an execution upon the same, and
its return wholly unsatisfied; that the conveyances al-
leged to be fraudulent were executed in 1896 and 1897. It
was also proved that the promissory note upon which the
judgment was rendered was in the hands of an attorney
for collection in July, 1896, before any of the conveyances
were made. . By the pleadings the close family relation-
ship of the parties to the conveyances was admitted,
which was such as to throw the burden of proof as to good
faith upon them under the familiar rule of this state.
After this proof was offered and received, defendants
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demurred to the evidence, which demurrér was sustained
by the district court. The record itself does not show the
ground upon which the demurrer was sustained by the
court, but it is stated in appellant’s brief, and not denied
by appellees, that it was upon the ground that the judg-
ment which it sought to enforce by the creditors’ suit
had become dormant, and that thereby the right to main-
tain the action had abated.

Among the issues raised by the answers were the bank-
ruptey of the principal defendants, and the filing of ap-
pellant’s judgment as an unsecured claim against the
bankrupt estate. Since no evidence was offered or re-
ceived in the district court upon these issues, and the
case was decided there upon other grounds, it is unneces-
sary for the questions presented by the pleadings, in re-
lation to the effect of the bankruptcy and the filing of
appellant’s claim, to be considered here. The demurrer
to the evidence should have been overruled.

We therefore recommend that the judgment be reversed
and the cause remanded to the district court for further
proceedings.

AMEs and OnbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded to the district court for further
proceedings.

’

REVERSED.

Horcoms, C. J.

I do not think the prior decisions of the court afford
any tenable ground for the contention that a judgment
in a law action becomes a lien on the purely equitable in-
terest of the judgment debtor in real estate, or that such
interest can be reached by an execution on such judgment.
I do not see the wisdom or necessity of explaining or dis-
tinguishing as to such opinions in rendering a decision on
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the questions arising in the case at bar. Certainly, in the
case of Westercelt v. Hagye, supra—a case involving the
right of enforcing an attachment lien—the principle is dis-
tinctly recognized that a purely equitable interest in real
estate can be reached only by invoking the aid of a court
of cquity. In First Nat. Bank v. Gibson and State Bank
v. Belk, supra, the things decided were in respect of the
time when, and the essential prerequisites upon which, a
creditor's bill might be maintained. In neither was the
question of the lien of a judgment on an equitable interest
in real estate considered or decided. As to Foley v. Doyle,
supre, this is an opinion of a class formulated by the
supreme court commissioners which has been designated
as “unofficial.” Such opinions are of no value as author-
ity or precedent. Whatever value they possess must be
found in their intrinsic merits as being cogent in reason-
ing and sound in principle. The doctrine of stare decisis
has no application to opinions of ‘this character. The
court is not necessarily bound by anything said therein,
nor to the propositions of law enunciated on which the
conclusions are predicated. It approves only the con-
clusions. It is not required of the court that such opinions
be cited with approval, if deemed sound in all respects, nor
that an effort should be made to explain, distinguish,
criticise or disapprove them when not followed in subse-
quent decisions in other cases brought here for its de-
termination. The court has not necessarily approved all
the propositions of law advanced as indicated either in
the syllabi or in the opinions themselves. They rest on
an altogether different footing from the opinions pub-
lished in the official reports..
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SARAH J. KELLEY, APPELLANT, V. LYMAN 8. BOYER ET AL,
APPELLEES,

FoEep MAy 18, 1904. No. 13,573,

Evidence examined, and held to sustain the judgment of the district
court.

APPEAL from the district court for Cheyenne county:
HaNsoN M. GRIMES, JUDGE. Affirmed.

W. P. Miles and Hamer & Hamer, for appellant.
Wilcox & Halligan, contra.

LeTTON, C.

On the 19th day of April, 1902, one Fidella Neumann
was the owner of about 160 acres of land in Cheyenne
county, Nebraska. On that day she executed a lease of
the same to Lyman S. Boyer for a period of 2 years; the
term ending April 1, 1904; the consideration being the
sum of $25 a year, to be paid April 1, 1903, and April 1,
1904. The lease also contained these further provisions:
“In case Lyman S. Boyer shall construct a lateral from
the Chimney Rock irrigation ditch to and through the
said land, Mrs. Fidella Neumann agrees to pay half the
expenses, not to exceed $50, for said lateral to Lyman S
Boyer. In case Mrs. Fidella Neumann should sell the
above described land before the expiration of this con-
tract, Lyman S. Boyer agrees to give peaceable possession
of this land any time to her, when the expense incurred
in building lateral and loss incurred by vacating the
above named land are paid. Damages shall be agreel
upon by 3 disinterested parties.” This lease was signed
by both parties. Boyer went into possession of the prem-
ises under the lease. On April 15, 1903, Mrs. Neumann
sold the land to the plaintiff and appellant, Sarah J.
Kelley, who claims possession of the same under her deed
from Mrs. Neumann. At the time of the sale the plaintiff
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was fully advised of the lease and of its conditions, and
that Boyer was in possession thereunder. The land is not
cultivated but is used as hay land. oyer cut the hay upon
it in 1902, and in 1903 was again cutting the hay upon
the land when the plaintiff Kelley began this action, al-
leging that she was the owner of the premises; that the
defendants Lyman S. Boyer and George Boyer had entered
upon the land without any warrant in law or color of
right, and were cutting the hay crop and appropriating it
to their own use; that the defendants are insolvent, and
that she has no adequate remedy at law, and praying for
an injunction. Lyman 8. Boyer answered, setting up his
lease and claiming possession under the same. George
Boyer disclaimed any interest in the premises. At the
trial the court found that the action was one to enjoin a
mere trespass; that an injunction does not lie to restrain
the same, unless the injury is irreparable, or the defendant
is insolvent; and that the injury is not irreparable and
the defendant is not insolvent, and dissolved the injune-
tion and dismissed the case. In this court the appellant
urges that there had been a settlement between Boyer
~and Mrs. Neumann under the terms of the lease, by which
Boyer gave up and surrendered his right to the possession
of the land for his unexpired term; that the action of
Boyer in cutting and removing the only valuable crop
upon the premises, and taking away the very thing on ac-
count of which the plaintiff purchased the property, was
more than a mere trespass, and that under the pleadings in
the case there is no denial of the allegation in regard to
the insolvency of the defendant Lyman S. Boyer, and,
consequently, the allegation of insolvency in the petition
must be taken as true. The burden of nroof was upon th~
plaintiff to establish the fact that Boyer was a trespasser,
as she alleges in her petition, and was upon the land with-
out any right. ‘

IFrom a careful examination of the testimony, we are
of the opinion that it fails affirmatively to show that a
settlement was ever had between Boyer and Mrs. Neu-
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mann, by which Boyer’s right to compensation under the
terms of the lease for a surrender of his right to the pos-
session of the premises was ever settled, or that any agree-
ment was ever made between him and Mrs. Neumann,
whereby he was to give up his rights under the lease to
the plaintiff. The evidence further fails to show that
Boyer ever surrendered the possession of the premises to
the plaintiff, or that she had ever exercised active owner-
ship over the same up to the time of the beginning of
this action.

The uncontradicted testimony further shows that Boyer
irrigated the land in June and July of 1903, and that he
kept stock from straying or trespassing upon the same
80 as to avoid injury to the hay crop; while there was no
evidence whatever to show that the plaintiff had ever
taken actual possession of the land, or exercised any
actual dominion over it. The proof falls far short of
sustaining the allegations of the petition, and the judg-
ment of the district court, although based upon other
grounds than those set forth in this opinion, was right
and should be affirmed.

AMmEs and OLbHAM, CC,, concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

WALTER MOISE & COMPANY V. WILLIAM KRUG.
FiLep MaAy 18, 1904. No. 13,349,

Liquor License: SALE oF LiQUors: EstorpEL. The holder of a saloon
license, who permits other parties to conduct a business under
it in his ﬁame, is not liable for liquors furnished to those other
parties by one who is aware of the situation, and deals with such
parties on their own credit. As against such a claim, the license
holder is not estopped to deny having. made the purchase.
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Error to the district court for Douglas county:  WiL-
LARD W. SLABAUGH, JTUDGE. Affirmed.

Cooper & Dunn and 8. R. Rush, for plaintiff in error.
John C. Cowin, contra.

Hastings, C.

There seems to be but a single question in the present
case. Does public policy require that one who takes out
a licerise as a liquor dealer at a given place, and has the
business conducted in his name, not only be conclusively
deemed the proprietor of the place while it continues
open under his license, but held liable to the vendor for
all liquors sold to any one for the purpose of resale in
such business? Plaintiff brought this suit on two causes
of action: (1) Tor a balance for liquors sold and de-
livered at 1024 North 16th street, Omaha, while William
McAvoy was managing and operating a saloon there as
defendant’s agent and representative. (2) For a like
balance on account of goods sold and delivered at the
same place, during the year previous, while it was operated
by John Goodfellow in defendant’s name. The total
amount of the two claims is $1,081.44. The answer is a
denial of the indebtedness, and a special denial that Me-
Avoy and Goodfellow, or either of them, were defendant’s
agents, and a general denial of all aliegations. The rveply
alleged that defendant held a lease of the building; held
the license under which the saloon run, and, consequently,
could not permit or authorize any other person to conduct
it in his name, and was estopped from denying the agency
of Goodfellow and McAvoy, or his liability for the goods
bought by them for sale in the saloon. At the trial the
plaintiff requested three instructions to the effect that,
if the saloon was with Krug’s consent, licensed in his
name and he permitted Goodfellow and McA'voy to con-
duct it, that made them his agents, and him responsible for
their purchases. The court refused these instructions,
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and told the jury that, if Goodfellow and McAvoy ac-
tually were Krug’s agents in making the purchase, or if
Krug’s actions induced the plaintiff reasonably to be-
lieve they were his agents, and the goods were sold on the
faith of it, the defendant would be liable; but that, if
Goodfellow and McAvoy were not agents authorized to
purchase the goods on defendant’s behalf, and the plaintiff
had no reason to belicve, and did not believe, that they
were authorized to purchase on defendant’s behalf, plain-
tiff would be compelled to look to Goodfellow and McAvoy
for payment.

It is not disputed that on the instructions given, the
finding of the jury is supported by the evidence. As be-
fore indicated, the sole question seems to be, whether pub-
lic policy requires that one who ostensibly conducts a
saloon business, and has it licensed in his name, shall
be conclusively held liable for purchases as well as sales.
The trial court thought not, and applied to the case the
ordinary doctrines of estoppel by acts and representations.
The plaintiff earnestly contends that this was error, and
that the defendant should no more be allowed to deny his
responsibility for purchases than for sales; that the busi-
ness is conclusively admitted to have been his, and that he
should be held liable for all liquor that went into it for
the purpose of sale in his name. The Nebraska case which
secems to be most strongly relied upon is that of Hall v.
Hart, 52 Neb. 4. The question in Hell v. Hart, as stated
by the court, was, “Whether one purchasing the stock and
business of a licensed saloon keeper, and by agreement con-
tinuing such business ostensibly in the name of, and by
virtue of the license issued to, his vendor, will be heard to
claim the property so purchased when taken to satisfy an
execution or order of attachment against the latter for
a debt existing at the date of such transfer.” It was held
that the purchaser who had continued to use the licensc
of his vendor would not be permitted to allege and prove
such a fraud upon the school fund of the state, in order
to replevin the property which had been levied upon as
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that of his vendor. This was on the ground that the agree-
ment through which he must claim his title to the goods
was a fraud upon public morals, and would not be per-
mitted to be set up. There is little analogy to the present
case. It even seems that the doctrine of Hall v. Hart
would go rather against, than in favor of, the plaintiff’s
claim in this case. If the finding of the jury in the present
case is correct, the sale of this liquor was to McAvoy and
Goodfellow, made by the plaintiff with full knowledge
that they were in fact conducting this business in de-
fendant’s name for their own benefit. If such action on
their part, and on Krug’s, was against public policy, it
seems clear that plaintiff must be held to have been
particeps criminis. Parties in peri delicto can hardly
derive additional rights from its being a criminal trans-
action, if such it is. In fact, however, it would seem that
the estoppel would go no further than to transactions in
the way of selling. The law does not interfere in any way
nor prescribe any restrictions as to the manner whereby
liquor dealers shall obtain their stock. It is doubtless true
that Krug would be estopped to deny that the sales made
by Goodfellow and McAvoy were on his behalf. It does
not seem to follow that defendant must be compelled to
admit that purchases by them were his purchascs. There
seems nothing, either in law or public policy, which
would prevent Krug’s procuring all the liquor sold in the
~ saloon from Goodfellow and McAvoy, and nothing which
would prevent them from arranging to supply it and be-
coming personally responsible to any parties from whom
it was procured. If they did so become personally liable
to such parties, and the goods were sold to them and not
to Krug, even if they were sold out under Krug’s name
and under his license, it would hardly seem to operate in
any way to make him liable for them to the plaintiff.

It is recommended that the judgment of the district
court be affirmed.

AMESs and OLbHAM, CC,, concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

PHILIP H. ZWEIBEL, APPELLEE, v. VIiCTOR B. CALDWELL
ET AL., APPELLANTS.*

FrLep May 18, 1904. No. 13,540.

1. Review: TRANSCRIPT New Triar. Where a party has, without
fault or neglect on his part or his attorneys’, failed to obtain a
transcript for a review on error in this court, a new trial will
be granted, if necessary to secure him this constitutional right.

It is not necessary to such right that error in the judgment
sought to be reviewed should be alleged or proved.

3. Evidence held to sustain trial court’s finding, that the failure to
obtain a transcript of the proceedings and judgment against him
for filing with his petition in error in this court was without
fault or neglect on plaintiff’s part.

ArprEAL from the district court for Sarpy county:
GEORGE A. DAY, JUDGE. Affirmed.

Hamilton & Mawwell, for appellants.
Baldrige & De Bord and G. M. Mullins, contra.

HasTINGS, C.

This is an appeal from a decree of the district court for
Sarpy county entered on November 25, 1903, setting aside
a judgment in ejectment of that court entered on Novem-
ber 2, 1901, and ordering a new trial. The findings of the
trial court are that, after a trial by jury, the defendants
recovered a judgment against the plaintiff here; that a
motion for a new trial was filed and overruled; that
Zweibel and his attorneys exercised due diligence to pro-
cure a transcript of the record in that case for the purpose

*Rehearing denied. See opinion, p. 53, post.
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of prosecuting error to the supreme court, and were
unable, through no fault of theirs, to procure it within 6
months, and the procuring of the transcript was prevented
through the inability of the clerk of the court to furnish
it within the time, and that Zweibel having lost his right
to a review on error was therefore entitled to a new trial
in the ejectment action. The defendants requested a spe-
cial finding as to the employment of H. Z. Wedgwood as at-
torney for them in the ejectment suit, and the court found
that Wedgwood, as attorney for them in the ejectment
suit, was employed to assist in the trial and for no other
purpose, and within 4 days after was paid for his scvvices,
which terminated his employment. There is no general
finding, and, upon the record, the orizinal ejectment judg-
ment stands as set aside for the reason that, because of the
inability of the clerk to furnish the transcript within 6
months and the inability, without fault on their part,
of Zweibel or his attorneys to get it, he is entitled to a new-
trial, and it is allowed him. )
The defendants on their appeal say, in the first place,

that the petition fails to state facts sufficient to consti-
tute a cause of action. The basis of this claim is the fact
that Zweibel’s petition, filed in the district court for Sarpy
county, did not allege any error in the ejectment action in
which the judgment was rendered; that, consequently,
there was no right shown to review it, and no prejudice in
the failure of the clerk to prepare a transcript. The peti-
tion shows the beginning of an action to recover certain
described premises; the filing of a general denial, and a
trial before Judge Baker in the Sarpy county district
court; a full hearing and a verdict, it being the second trial
of the case; the filing of a motion within 3 days for a new
trial, which motion is alleged to have set up certain errors
of the court and irregularities at the trial; “that among
the errors alleged was that the verdict was contrary to
law; that the verdict was not sustained by the evidence,
and that the court erred in giving each of the following
instructions, to wit, 1, 2, 3, 4, 5, 6, 7, 8 and 9; said in-
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structions being given by the court on its own motion, and
it was alleged in said motion for a new trial that the trial
court erred in refusing to give each of the instructions
3, 4 and 5 asked by the defendants;” that the motion was
heard and overruled, and judgment entered in November,
1901 ; that a bill of exceptions was ordered and preparcd,
signed, settled and filed within the time allowed by law;
a supersedeas bond was given, and a precipe for a tran-
script of the petition, answer and reply, of the orders ot
the court and instructions requested and given, of the
order refusing instructions, of the motion for new trial,
of the ruling of the court on it, and of the time of the
court’s adjournment, filed within 8 months of the judg-
ment; and also that the clerk had been requested a num-
ber of times, both previously and subsequently, to prepare
a transcript; that the files and records were not within the
control of the plaintiff, and there was no complete record ;
that the instructions of the court were partly typewritten
and partly hand written, and could not be reproduced;
that plaintiff was informed by the court’s stenographer
that there was no copy of the instructions in existence;
that frequent demands by Zweibel and his counsel were
unavailing, because the clerk could not make the tran-
script; that plaintiff used all possible dilizence, but failed
to obtain his transcript, and without fault on his part, was
deprived of his appeal from said judgment to the supreme
court. It is alleged that, after the time for filing the
appeal had gone by, counsel for the defendants returned
to the clerk the instructions of the court and some of the
other files; that repeated demands had been made upon
defendants’ counsel for such files within the proper time,
and defendants’ counsel had kept the instructions and de-
nied knowledge of their existence, and by reason of such
action the clerk was unable to obtain the files, and plain-
tiff unable to sccure his transcript.

The only allegation of any error in the ejectment pro-
ceedings is the implied one embraced in the allegation that
such error was set up in the motion for a new trial. There

7
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is no direct allegation in the petition that there was any
good ground for a reversal. If the petition is to be sus-
tained, it must be on the ground that the right to review
is, in the state of Nebraska, a constitutional one, guaran-
teed to a party in every instance, and does not depend for
its existence upon there being error in the record. A de-
murrer was filed to this petition and was overruled. De-
fendants then answered, admitting the pleadings, the trial,
the verdict, the motion for a new trial and the errors as-
signed in it, its overruling and judgment for defendants,
and the settling of a bill of exceptions. The filing of a
superscdeas bond is denied for lack of information, as is
also the precipe for a transcript, and the allegations as to
demand upon the clerk, and as to the files and records be-
ing in the possession of defendants’ counsel, and also as
to whether or not there had been a request of the steno-
grapher for copy of the instructions, and the statement
made by him that they could not be obtained. The other
allegations of the petition were denied. The defendants
also allege that their attorneys, as plaintiff well knew, had
long before the month of January, 1902, full copies of
all the pleadings in the action, and instructions given by
the court to the jury, and the motion for a new trial; that
neither plaintiff nor his counscl ever requested that they
be furnished, or took any steps for the substitution of
new ones in said action. It is alleged that plaintiff could
have procured a certified copy of the judgment, filed the
same with his bill of exceptions in this court, thereby
giving this court jurisdiction, and could have gained at
least 6 months’ time in which to make search for the files
and instructions, and have them substituted in case the
originals could not be found, and plaintiff could easily
have secured a hearing in the supreme court on the
merits of said ejectment case, and the failure to do so
was solely owing to the neglect of plaintiff and his coun-
sel. Tor a reply this answer was denied, and on trial had
the findings were as above indicated.

Besides the claim that no cause of action is set out, it
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is further urged that the decree is not supported by the
facts found. The allegations of the petition are that the
inability to make the record, and consequent failure of
the plaintiff to file his petition in error, was “by reason
of the conduct of the- counscl for the plaintiffs therein”
(that is the ejectment case). This allegation has refer-
ence only to the conduct of Wedgwood. The trial court
found, as we have scen, that he was paid off and dis-
charged immediately after defendants recovered their
judgment. For his acts after that time defendants were
not responsible.

It is finally urged on appellant’s behalf that the decree
is not sustained by sufficient evidence; that the evidence,
as a whole, entirely fails to establish that due diligence
on plaintiff’s part would not have obtained him a full tran-
seript; that in fact the evidence discloses nothing now
missing except some refused instructions, and that duc
diligence on the part of plaintiff and his counsel would
have produced all of the rest of the missing records, and
have reproduced these lost instructions, at least in sub-
stance. It does appear, however, that the instructions
tendered by the plaintiff in his behalf at the hearing of the
ejectment case are lost, and it appears that his counsel
are unable to “reproduce” them. It also appears that the
pleadings and instructions given were returned to the
clerk’s office by Wedgwood after the 6 months for appeal
had expired. It is tolerably clear that copies of this record
could have been obtained and that it was the duty of the
plaintiff to secure them, but that, as to the refused in-
structions, they are not to be had, and none of the in-
structions were at hand, until they were returned by
Wedgwood after the time for filing transeript had clapsed.

The constitution in guaranteeing to every litigant a re-
view of his case in the supreme court (constitution, art. I
section 24) would seem to indicate that equity would in-
terfere, even to the extent of granting a new trial, to pre-
serve such a right of review, if it had been prevented with-
out fault of the party himself. In the present case the
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trial court found, and we are not prepared to say that its
findings are contrary to the weight of evidence, that the
right of review had been lost, without fault on the part ol
the complaining party, because of the failure of the clerk
to make the transcript. There is no finding as to whether
this was the clerk’s fault or misfortune., In any event it
was his duty to find the files and make the transcript. It
would seem that Zweibel and his counsel had the right to
depend on him for it. The jurisdiction assumed here for
the granting of a new trial cannot be claimed under any
recognized head of equity jurisprudence. It must be
found, if at all, under section 318 of the code, and the pro-
vision of our constitution, securing to the litigant in every
case a review in the court of last resort. Section 13, ar-
ticle I, of the constitution, providing that the court shall
be open to every person for any injury done, and that he
shall have a remedy, has been held to be broader than the
common law, and to entitle the courts to grant a remedy
whenever a wrong has been done. State v. B lder, 31 Neb.
165, 185. The view of the district court, that the defend-
ant in the ejectment suit, the plaintiff here, had lost his
right of review, without fault on his part, and after mak-
ing all required effort to obtain it, and was therefore en-
titled to a new trial, is sustainable from the evidence, and
should be sustained here, if the underlying doctrine is’
granted, that such loss of the right of review entitles one
to a new trial, without the necessity of any showing of
probable error sufficient to reverse the action of the court
at the cjectment trial.

The expressions of this court in Curran v. Wilcoz, 10
Neb. 449 would indicate the recognition of an absolute
right to review in all cases, though in that case there was
an allegation that the judgment complained of was ren-
dered upon issues not pleaded.

In Holland v. Chicago, B. & Q. R. Co., 52 Neb. 100, a
new trial was granted for simple inability to get a bill of
exceptions in the former one. It does not appear that
any specific error in the judgment was pleaded, and the
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case is put upon the sole ground of the constltutlonal rlght
to a review.

In Mathews v. Mulford, 53 Neb. 252, in refusing to con-
sider a bill of exceptions allowed, without fault of the
party presenting it, after the prescribed time, the opinion
says: “The remedy, if any, is by application in equity for
a new trial.” In all of these cases the constitutional right
to a review is spoken of and treated as absolute. 1t is
true, the question as to the necessity of some showing of
error in the judgment complained of is not touched upon
in any of them. In the absence of such a showing the loss,
without fault, of one’s constitutional right of review would
seem sufficient to warrant a new trial, and that prejudice
will be presumed.

It is recommended that the action of the trial court be
affiirmed.

AMEs and OLpHAM, CC., concur.

By the Court: I'or the reasons stated in the foregomo
opinion, the action of the district court is

AFFIRMED.

The following opinion on motion for rehearing was filed
January 5, 1905. Rehearing denied:

1. Review: NEw Trian: Equrry. In an action in equity to obtain a
new trial of an action at law on the ground that the party com-
plaining has been deprived of the right to have his case reviewed
in the supreme court, it must appear that there was a genuine
controversy in the law action, and that in the trial thereof mat-
ters were determined adversely to the party complaining to the
prejudice of his interests, and that he was by fraud or accident
deprived of his constitv .ional right to pe heard thereon in the
court of last resort, and that he was himself without fault. ]

2. New Trial: Prieabpings. It should be made to appear that an issue
was presented in the pleading in the law action involving the
substantial rights of the parties, and that the evidence was such
as to present a fair question for the determination of a jury.

If the facts are set out showing the nature of the
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‘rulings complained of, it is not necessary that there should be a
direct allegation that there was error in the trial at law.

—: EvIDpENcE: REVIEw. If the petition for a new trial is de-
fective in that regard, and evidence is given showing the nature
of the ruling complained of sufficiently to enable the court to
determine that there was a substantial question of law upon the
record of the former trial which the party complaining desired
in good faith to present to the reviewing court, the party- offering
such evidence cannot be heard to object to such defect in the
petition. ’

b. New Trial: Trawscripr: Equrty. If it is impossible to obtain a
sufficient transcript to present the errors complained of to this
court, it is not proper practice to file an imperfest trans:—iipt
with a petition in error, with the purpose of afterwards procuring
a complete transcript and amending the petition in error, where
there is no reasonable certainty of being able to procure such
amended transcript. To fail to do so is not negligence that will
defeat an action in equity for a new trial.

6. Finding: EvipEnvceE. The plaintiff in such equity action must be
himself without faplt. The former opinion herein that the evi-
dence is sufficient to justify the finding of the trial court is ad-
hered to.

SEDGWICK, J.

The appellants in this case complain of a decree in
equity in the district court for Sarpy county setting aside
a former judgment in an action at law in that court and
granting a new trial thercin. In the opinion of the com-
missioner upon the former hearing it was said that, in
the absence of any showing of error upon the trial at law,
“the loss, without fault, of one’s constitutional right of
review would seem sufficient to warrant a new trial, and
that prejndice will be presumed.” The reargument was
ordered mainly for the purpose of further considering this
statement of the law as applicable in this case. In the
decisions of this court referred to by the commissioner and
in other cases cited in the briefs, the precise question here
discussed was not presented. The language used must be
understood in' the light of this fact. The constitutional
guarantee is not for the purpose of enabling parties to

-
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indulge a litigious disposition. It must undoubtedly be
made to appear that there is a genuine cause to present,
and that the object is to use this constitutional privilege
to present in good faith a claim of right to the court of
last resort for determination. If it appears that there is
a genuine controversy, and that in the trial of that con-
troversy questions were determined adversely to the party
complaining to the prejudice of his interests, and that he
was by fraud or accident deprived of his constitutional
right to be heard thereon in the court of last resort, and
that he was himself without fault, equity should grant
relief. This is clearly established by the decisions of this
court above referred to.

1. That there was a genuine controversy between the
parties sufficiently appears. The nature of the issue in the
law action is set out in this petition. It is alleged that
both parties introdueed evidence upon the trial and that
the issue was submitted to, and determined by, a jury. If
the trial court had found that there was no conflict in the
evidence and had directed a verdict in the law action, it
might have been necessary for this plaintiff to set out so
much of the record and evidence upon the trial at law as
would show that there was a genuine controversy, in which
the party complaining was secking in good faith to assert
an actual claim of right.

2. There is in this petition no direct allegation that
there were prejudicial errors in the trial of the law action.

"If the facts were set out showing the nature of the rulings
complained of, whether those rulings were or were not
erroncous would be a conclusion of law. This petition
is open to some criticism in this regard, but we think that,
in view of the conditions that we find in the record, it is
sufficient to support the decree. It is alleged that a motion
for a new trial was filed in that action, and that it con-
tained assignments of error. “That among the errors
alleged was that the verdict was contrary to law; that the
verdict was not sustained by the evidence, and that the
court erred in giving each of the following instructions,
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to wit, 1, 2, 3, 4, 5, 6, 7, 8 and 9; said instructions being
given by the court on its own motion, and it was alleged
in said motion for a new trial that the trial court erred in
refusing to give cach of the instructions 3;4 and 5 asked
by the defendants.” No motion was made to make the
petition more specific. There was a general demurrer to
the petition which was overruled, and the defendant an-
swered. This answer contained many affirmative allega-
tions, and for reply a general denial was filed. The plead-
ings in the law action wcre in evidence, and the motion for
a new trial was put in evidence by the defendants them-
selves. In this condition of the record, the matter must
be considered as though the petition herein set out the
assignments in full as contained in the motion for a new
trial. This motion for a new trial was comprehensive, and
in some instances the assignments were so made as to leave
no doubt of the precise question which it was sought to
present to the reviewing court. Thus the ruling com-
plained of was fully shown to the court, from which the
court could determine whether there was a substantial
question upon the record which the party complaining de-
sired in good faith to submit to the reviewing court,

3. It is urged that this record does not show that this
plaintiff has been deprived of his right to bring the casc
to this court. Tt is admitted that he could not have ob-
tained a transeript of the whole record necessary to a re-
view of his case within the time limited for the commence
ment of his proceedings in this court, but it is said that
he might have obtained a transcript of enough of the record
30 as to have given this court jurisdiction by filing such
transcript with his petition in error. If that part of the
record was lost which showed the proceedings complained
of, and the transcript could not be made to show the al-
leged errors relied upon, it cannot be said to have been
the duty of the plaintiff to institute proceedings in this
court showing no ground for relief, in the hope that he
might become able to amend his proceedings before a final
hearing should be had in the action. There was no reason-



VoL. 72] JANUARY TERM, 1904. 57

Muffman v. Rhodes.

able certainty that the transcript could be completed, and
without such certainty such proceeding would be unwar-
ranted.

4. Tt was found by the trial court that the plaintiff
himself was without fault, that this misfortune was not
caused by any negligence of his own. In the opinion of
the commissioner the evidence is reviewed and the conclu-
sion of the trial court supported. For the reasons there
given, we conclude that the finding of the trial court upon
this point ought not to be disturbed.

The motion for rehearing is overruled.

REHEARING DENIED.

HENRY HUFFMAN, APPELLEE, V. J. R. RHODES, ADMINISTRA-
TOR, APPELLANT.

Fmeo June 9, 1904, No. 13,516.

1. Final urder. An order is not final when the substantial rights of
the parties involved in the action remain undetermined and
when the cause is retained for further action. In such a case,
the order is interlocutory. When no further action of the court
is required to dispose of the cause pending, the order becomes
final and from which an appeal or proceedings in error will lie.

2. Interlocutory Order. The order and rulings of the trial court in
the case at bar, set out in the opinion, held to be interlocutory
and not final.

Vacating. An interlocutory order or ruling may be re-
versed and vacated at a subsequent term by the same court,
without compliance with the provisions of section 602 et sequitur
of ihe code relating to the vacation and modification of judg-
ments and final orders at a term subsequent to that in which
rendered. :

4. Review. Section 675 of the code does not give the right to have
reviewed by the supreme court on appeal the decisions made by
a county court in the settlement of the estate of a person de-
ceased, but such decision can be here reviewed by error pro-
ceedings only. Whalen v. Kitchen, 61 Neb. 329.
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APPEAL frow the district court for Custer county:
HoMER M. SULLIVAN, JUDGE.  Dismissed.

A. R. Humphrey and J. R. Dean, for appellant.
Homer M. Sullivan and C. L. Gutterson, contra.

Horcoxms, C. J.

Appellee moves for a dismissal of this cause out of court,
on the ground that the action is not appealable under the
provisions of section 675 of the code authorizing appeals
only in actions in equity. The questions presented by the
motion ¢all for a determination of the nature and char-
acter of the present action which has been removed to this
court by appeal as distinguished from proceedings in error.

The controversy had its inception in the probate court,
wherein was filed by the appellee a claim for several hun-
dred dollars against the estate of one Hiram Curtis,
deceased, which was then being administered upon in that
tribunal. From an adverse decision by the county judge,
the claimant, appellee here, appealed his case to the dis-
trict court. At the time of the trial in the district court,
upon issues raised by the pleadings filed in the county
court and from which it is obvious that the action was one
at law for the recovery of an alleged indebtedness owing
by the intestate to the claimant, and after the impaneling
of a jury and the introduction of evidence by both parties
the record recites: “After testimony had been introduced
by both parties and both parties had rested, the following
order and stipulation was made: It was announced by
the court that as a matter of law the court concludes that
the theory upon which plaintiff sought to recover in the
county court and the facts upon which he sought to
recover in the county court, raised a question that the
county court had no jurisdiction to determine, and that
the appeal to this court also leaves this court without
jurisdiction to determine said case, and for the reason
that neither court had jurisdiction, the action as a claim
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against the estate ought to be dismissed. Whereupon, by
agreement of all parties in open court, the plaintiff is to
file a petition in equity for an accounting, alleging the
trusteeship and ‘trust relaztions of the dcceased with the
plaintiff, and the suit shall proceed as an original action
apainst the administrator to establish the trust claimed by
plaintiff to be in his hands as such administrator, the ad-
ministrator agreeing to file an answer and the case to be
tried hercafter by the court as an equity action for an
accounting. Whereupon, by the order of the court, the
jury is discharged from the further consideration of said
case. It is further agreed between the parties, that all
costs up to this time in the county court, be paid by
plaintitt.” New pleadings were filed in which the intes-
tate wos sought to be charged as trustee having received
and had control and the investment of certain moneys al-
leged to have come into his hands belonging to the claim-
ant and for an accounting, and a trust was sought to be
impressed upon the estate of the deceased for the satisfac-
tion of such obligation. After joinder of issues under the
new pleadings filed after entry of the above mentioned
order, the record discloses that the cause came on again
to be heard at a subsequent term of court, at which time
the court found and concluded that, as a matter of law, the
order hercinbefore referred to holding that the county
court had no jurisdiction and that such cause could not
be maintained against the estate as a debt was erroneous
and wrong; and the court further concludes that since the
parties agreed that said case might be tried to the court
without a jury, that this court still has jurisdiction to
try and determine said case upon the theory upon which
it was begun in the county court. Findings were there-
upon made to the effect that the estate was indebted to the
plaintitf in a specified sum which it was adjudged the
plaintiff was entitled to recover of and from the estate
and which should be allowed out of such estate and which
_amount it was adjudged and decreed the plaintiff should
have and recover from the defendants in the action; and
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the proceedings and judgment were ordered to be certified
Lack to the county court.

The appellant’s position regarding the effeet of the pro-
ceedings had and the rulings made and judegment finally
rendered, of which we have heretofore made mention, can
probably be best stated in the words of counsel. In the
brief in resistance to the motion to dismiss it is suid:
“The appellant contends that any elaim that Henrvy 1lhuil-
man had against the estate of Hiram Curtis, deceased, was
ended on October 28, 1902, when the court made its an-
nouncement of no jurisdiction and discharged the jury,
and the parties made their agreement in open court on
that date. The appellant contends that the court which
made the findings and the judgment of June 19, 1903, was
absolutely without jurisdiction so to do, and that his find-
ings and his judgment and all that he did are null and
void.” Can it be successfully contended that the ruling
of the district court to the effect that the claim of the
appellee against the estate was equitable in character and
not triable as a legal action; and that both the county and
the district court were without jurisdiction to hear and
determine the controversy as a law action or special statu-
tory proceeding, was a final order or judgment disposing of
the merits of the controversy and from which error could
be prosecuted? We think not. The ruling is lacking in
essential requisites necessary to constitute a final order or
judgment. The court did not dismiss the action then pend-
ing on appeal from the probate court. It only announced
that the elaimant’s cause of action being equitable in its
nature, the law action ought to be dismissed for want of
jurisdiction, whereupon the parties in anticipation of the
final action which was about to be taken agreed that they
would reform the pleadings, convert the legal action into
a suit in equity and try it as an action in equity. The
agreement as to costs referred only to costs made in the
county court, thus leaving the costs made in the district
court to await further orders or to abide the result of the
suit. These rulings and orders can be regarded only as
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interlocutory. They fall short of the requirements of a
final order or judgment from which an appeal or error
would lie had either party so desired. It can hardly be
doubted, had the proceedings stopped at the point we are
considering that the rights of neither party could have been
regarded as having been finally adjudicated. Nothing
would have been tried or determined. Say this court:
“In defining what is a final order, we approve and adopt
the rule stated in the case of Smnith v. Saller, 1 Neb. 310,
in which it is said that an order is final when it affects a
substantial right and determines the action. An order is
interlocutory which dissolves an injunction when the same
is an incident of the action, and the substantial rights of
the parties involved in the action remain undetermined;
when no further action of the court is required to dispose
of the cause pending, it is final. When the cause is re-
tained for further action, as in this case, it is interlocu-
tory.” Clark ». Fitch, 32 Neb, 511.  See also State wv.
Higby, 60 Neb. 765; Purmcle v. Schrocder, 61 Neb. 5353.
What was in fact done in the case at bar was to stay
the proceedings in the legal action, and by the acquiescence
of the partics, the entry of an order having for its object
the transformation of the action into a suit in equity by
reforming the pleadings and the further prosecution of the
appellee’s demand against the estate as an action in equity.
Yo order of dismissal of the law action was entered. No
order with reference to the costs incurred in the district
court was made. There was in short no finality to the
action taken wherein it was agreed to transform the law
action into a suit in equity aund to reform the pleading
so as to accomplish that result. The rule invoked by ap-
pellant with respeet to the vacation and modification of
judgments and final orders at a subsequent term to that in
"which rendered, therefore, has no application to the pro-
ceedings later on taken in the case at bar. After plead-
ings had been filed and the action had been apparently
changed to one in equity, the case was again taken up for
consideration and further hearing and the court then found
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and concluded that the order directing the action to pro-
ceed as a suit in equity was wrong and erroneous and held
that the court had jurisdiction to hear and determine the
action as one on appeal from the judgment of the county
court disallowing the claim filed by appellee against the
estate, and as being a legal action or a statutory proceed-
ing. .

It was further determined that a trial on the merits
should be had to the court without the intervention of a
jury since the parties had by agreement waived a jury.
These later rulings were in legal contemplation a reversal
"and vacation of the rulings first made, and annulled all
that had been done in the way of transforniing the action
pending on appeal into one in equity, and placed the par-
ties in the same situation in which they were before such
rulings were first made. What the court then did was to
hear and determine the action as pending on appeal from
the county court, and under and by virtue of the jurisdic-
-tion derived by such appeal, and, as thus tried and de-
termined, the action was in all essential characteristics a
legal action and therefore not appealable under the pro-
visions of scction 675 of the code. The right of appeal of
the action in the instant case as finally tried and decided
is governed by the rule anounced in Whalen v. Kitchen, 61
Neb. 329, and on the authority of that case appellant can
have the judgment complained of reviewed only by pro-
ceedings in error. The appeal will have to be dismissed,

which is accordingly done.
MOTION SUSTAINED.

MELVIN G. HUBBARD V. STATE OF NEBRASKA.
Fiep JunNe 9, 1904. No. 13,624,

1. New Trial: CriMmINAL Case: EquiTy. A court of equity will not
interfere for the purpose of granting a new trial in a criminal
case on the ground of newly discovered evidence.
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2.

The district court posssésses no inherent or common law
power to grant new trials in criminal cases, on the ground of
newly discovered evidence, at a subsequent term to that at
which a verdict of guilty was found.

The authority and jurisdiction of the district courts to
grant new trials in criminal cases are derived from the statute,
to which resort must be had in determining the extent of their
powers regarding the subject.

The provisions of sections 490-492 of the criminal code,
regarding the granting of new trials in criminal cases on the
ground of newly discovered evidence, are the exclusive source
of power of the district court to grant such new trials.

The provisions of section 318 of the code, authorizing the
granting of new trials in civil actions at a subsequent term to
that at which the judgment was rendered, on the ground of
newly discovered evidence, are not applicable to the granting
of new trials in criminal cases.

Error to the district court for Xnox county: JoHN F.
Boyp, JUbGE. Affirmed.

J. H. Broady and W. L. Ill¢nderson, for plaintiff in
€rror,

W. D. Funk and Frank N. Prout, Attorncy Gencral,
contra.

Hovrcoyn, C. J.

The plaintiff, in the district court for Knox county, was
duly prosecuted and convicted of the crime of rape upon
a female under the age of consent and sentenced to impris-
onment in the penitentiary for a period of 7 years. From
the judgment of conviction error proceedings were prose-
cuted in this court, resulting in an affirmance of the judg-
ment rendered in the trial court. Hubbard v. State, 65
Neb. 805.

In the same court, and at a subsequent term to that at
which the conviction was had, the plaintiff commenced
proceedings, by the filing of a petition and the issuance of
summons, the object and purpose being to secure a new



64 NEBRASKA REPORTS. [Vor. 7=

Hubbard v. State.

trial on the ground of newly discovered evidence. In the
main, the newly discovered evidence consisted of state
ments and declarations under oath since made by thc
prosecutrix and her father to the effect that the former
was, at the time of the alleged offense, over the age of fif-
teen years, both having testified on the trial that she was
under that age. There was also some new evidence offered
tending to show that the prosceutrix was, previously to
the time of the act charged, of unchaste character, which
fact, in connection with the evidence as to her being over
fifteen years of age, would, under the statute, if proven,
establish a perfect defense to the crime of which the plain-
tiff was convicted. We refer to the character of the newly
discovered evidence on which a new trial is sought only in
a general way. Without determining its sufficiency, had
the application for a new trial been seasonably presented,
we shall for the present purposes assume its sufficiency
and address ourselves to a consideration and discussion of
- the authority and jurisdiction of the district court to grant
a new trial under the application as made and at the time
presented.

The criminal code, sections 490, 491, 492, contains pro-
visions complete in all respects, authorizing and regulating
new trials in criminal cases. Under these provisions, how-
ever, the application for a new trial on the ground of newly
discovered evidence is required to be made at the same
term at which the verdict of guilty is rendered, and on
all other grounds upon which new trials may be granted
at the same term and within three days of the rendition of
the verdict, unless unavoidably prevented. Kz parte
Holmes, 21 Neb. 324; Davis v. State, 31 Neb. 240. In the
latter case, it is said:

“The provisions of the statute, limiting the time within
which a motion for a new trial in a criminal case must
be made, are mandatory. The court has no power to ex-
tend the time for filing such a motion beyond three days
except for newly discovered evidence, unless the party ‘was
unavoidably prevented’ from making the application in
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time. If the court could grant an extension for one day,
it could extend the period for one month or six months.
* * * It has been held that under section 491 of the crimi-
nal code a motion for a new trial, to avail the party filing
it, must be made at the term of court at which the verdict
is rendered, and, except for newly discovered cvidence,
within three days after the verdict was rendered unless
unavoidably prevented.” Citing Bradshaw v. State, 19
Neb. 644, and Ex parte Holmes, 21 Neb. 324. ’

Are the above mentioned sections of the criminal code’
exclusive? Counsel for plaintift say they are not and that
resort may be had to other sources of power for the author-
ity which it is asked shall be exercised in the case at bar.
Counsel say: “We shall contend that a court of genecral
jurisdiction has inherent power to administer justice in
such a case, and if need be, will apply section 318 of the
code to such a case.”” We do not understand counsel as
arguing that the general equity jurisdiction of the district
courts can be invoked for the purpose of obtaining a new
trial in a criminal case, nor is it believed that respectable
authority can be cited in support of the proposition. The
plaintiff seeks only a new trial. Not because he is, beyond
peradventure of doubt, innocent and the victim of a mis-
carriage of justice, but on the ground that the new evi-
dence which he has discovered raises a reasonable prob-
ability that a second trial may result in a verdict different
from the first; that, with the additional evidence, a jury
might entertain a reasonable doubt of his guilt of the
crime charged, and therefore acquit. But a court of equity
cannot try issues arising in the prosecution of a criminal
indictinent and the judgment therein would be unenforeci-
ble. “Equity can neither prevent the commission of
crimes, interfere with their prosecution, nor pardon a
punishment.” Iaton, Equity Jurisprudence, 28. 1In
Paulson v. State, 25 Neb. 344, the rule is stated to be:
“The doctrine that courts of equity cannot grant relief
against judgments, in criminal cases, has long been estab-

lished and cannot be questioned.” Citing Attorney Gen-
8
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eral v. Utica Ins. Co., 2 Johns. Ch. (N. Y.) *371; Attor-
ney General v. Cleaver, 18 Ves., Jr. (Eng.) 211; Mayor
v. Pillington, 2 Atk. (Eng.) 302; 2 Story, Equity Juris-
prudence (13th ed.), 893. It is not to be doubted that the
rule as thus stated is the correct one, and it applies with
the same force to the case at bar that it does to the case
cited and in which enunciated.

We find no authority for saying the district court pos-
sesses the inherent or common law power to grant a new
trial in a criminal case outside of statutory authority as
justice may demand. The authorities point rather to the
contrary. In Dodge v. Pcople, 4 Neb. 220, it is declared in
the head notes: “At common law courts had no power to
grant new trials in cases of felony, and it was held that
they had no power to revise or correct their judgments in
such cases.”

In the opinion it is said by Justice MAXWELL:

“At common law, the finding of the jury of the guilt of
the accused, was conclusive of that fact, and the court
possessed no power to sct the verdict aside and grant a
new trial on the merits, on the motion of the accused, even
where the verdict was clearly against the weight of the
cvidence.” Citing Hilliard, New Trials (2d ed.), 114;
Queen v. Bertrand, 1 L. R. P. C. 520; King v. Fowler
& Sexton, 4 Barn. & Ald. (Eng.) *273. And continues the
author: ‘“Thercfore the utmost caution was required in
capital trials, in favor of life, and if an irregularity mate-
rially affecting the trial occurred to the injury of the ac-
cused, the court usually represented such matter to the
crown and a pardon was granted.” Citing Commonwcalth
v. Green, 17 Mass. 417,

The authority of the district courts to grant new trials
in criminal cases, and especially after the term at which a
conviction is had, must, we think, if existent, be found in
the statute, and, if not there, the remedy is an appeal to
the executive, who is clothed with the pardoning power.
As a reason for differentiating regarding relief against
judgments in civil and in criminal cases, it may be observed
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that the judgment in the civil case, when rendered, becomes
fixed and a finality, except as the courts possess jurisdic-
tion at law or in equity to grant relief against it in a
proper case, while the judgment in a criminal case, in so
far as its effectiveness is concerned, is always open to
modification or annulment by an appropriate appeal to the
pardoning power, against the exercise of which time does
not run,

Do the provisions of section 318 of the code authorize
the district court to grant a new trial in a criminal case,
on the ground of newly discovered evidence, on an applica-
tion made at a subscquent term, but within one year from
the time of the rendition of the verdict? We are of the
opinion that the answer must be in the negative, for two
reasons. The provisions of the criminal code relating to
the granting of new trials in such cases, being full and
complete and covering every branch of the subject, must,
we think, be taken as expressive of the legislative will of
an exclusive method of procedure, and as empowering the
courts to act only when the application is brought within
the terms of that statute. Ag2in, the provisions of the
code, as indicated by its title, refer only to new trials in
civil actions. They do not purport to bring within their
scope and purview the granting of new trials in criminal
cases, nor do they, as we read them, clothe the district
court with additional power respecting its authority in
criminal trials. Can it be said that the legislature in-
tended that section 318 of the code should operate as an
enlargement of the authority to grant new trials in prose-
cutions for crime, as conferred by the eriminal code? To
so hold is to ignore well recognized canons of construction.
Each act relates to a particular subject, and as to such sub-
ject, is a special statute, eomplete in all respects.  The
criminal code limits the time for presenting an applica-
tion for a new trial on the ground of newly discovered
evidence to the term of court at which the eonviction was
had. The code in civil actions permits such application
at a subsequent term, but only within one year after the
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final judgment was rendered. The jurisdiction conferred
by Dboth acts is of the same kind and character, ditfering
only in degree. The limitations differ, otherwise the power
granted is identical in both statutes. It is a well settled
rule of construction that special provisions in a law relat-
ing to a particular subject matter will prevail over general
provisions in other statutes so far as there is a conflict.
Stale v. Cornell, 53 Neb. 556; Stalc v. Coracll, 54 Neb. 72.
Even if the provisions of the code relating to the subject of
new trials be regarded as of general application, which
obviously they should not be, yet nevertheless, the special
provisions of the criminal code would, under the rule above
mentioned, control, and to that statute we must look for
the authority and jurisdiction to try and determine the
application of the plaintiff in the case at bar. The prior
decisions of this court have, we think, pmcticélly disposed
of the question now under consideration. These decis-
ions, as we read and understand them, logically deter-
mine two points: 4. ¢, the statutes must be resorted to
as the source of power for the granting of new trials in
criminal cases, and the provisions of sections 490-492 of
the criminal code are the source of such power and must
be looked to exclusively for the authority to grant relief
such as is sought to be obtained in the present proceed-
ings. In Daris v. State, supra, it is held unequivocally
that the application for a new trial must be made at the
term of court at which the verdict was rendered, in accord-
ance with the provisions of the sections of the criminal
code mentioned above. It is beld in Bradshaw v. State, 19
Neb. 644 : :

“The grounds upon which a new trial may be granted in
a criminal case are prescribed by statute, and the motion
therefor must be filed at the term at which the verdict is
rendered, and, except for newly discovered evidence, with-
in three days after the verdict was rendered, unless up-
avoidably prevented.”

MAXWELL, C. J., the author of the opinion, after speak-
ing briefly of the limitation of time for taking criminal
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cases on error to the supreme court, being the same and
controlled in a measure by section 318 of the code, says:

“We find no similar provisions, however, in regard to
new trials. The writer desires to add that the rule per-
mitting a petition for a new trial to be filed at any time
within one year from the rendition of the judgment in
civil actions should, where there is newly discovered evi-
dence, the effect of which is to cast doubt on the correct-
ness of the verdict or show the defendant’s innocence, be
extended to criminal cases. Such a rule, in cases of convie-
tion upon circumstantial evidence, if properly guarded
and applied, would throw an additional sa fegnard around
the innocent, and tend to the promotion of justice; but in
the absenee of legislation to that effect the courts are with-
out authority in the premises, and the .motion to dismiss
must be sustained.”

The rule was rcannounced in K partc Holmes, 21 Nel.
324, After discussing the scope and effeet of the provis-
ions respecting the granting of new trials in eriminal cases,
and reaching the same conclusion as in Bradshaw v. State,
supra, the writer of the opinion of the court observes:

“If we are correct in this, it must follow that upon the
final adjournment of the term the right to make applica-
tions for new trial cases and the court can have no juris-
diction to entertain. them. And in the case at bar the
i -pisTiction of the district court to make orders atfecting
the judgment having ceased, the order wranting a new trial
after execution of the sentence has been commenced must
be held to be void.,” And in closing the opinion it is said:
“It may be that injustice has been done to the prisoner
and that the order of the district court secmed to be de-
manded by the highest considerations of justice and right,
yet, in the absence of any authority to make such an order,
one could not be made. As said in Bradshaw v. State.
supra, the rule permitting the motion for a new trial to
be filed at any time within one year from the readition
of the judgment should be extended to criminal cases
where serious doubts are thrown upon the correctness of
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the verdict. Dut such is not the law and the courts are
without authority to act, except as provided by law.”

In none of the prior niterances of this court, do we find
warrant for adopting the construction contended for by
counsel for plaintiff in error us to the applicability of
section 318 of the code to the granting of new trials i:
criminal cases, but, on the contrary, all seem to logically
force us to the conclusion that the section appealed to has
no application to proceedings of the character under con-
sideration. We have been eited to no authority warrvant-
ing the construction contended for, nor is it believed that
any such can be found. In Colorado the supreme court
has been called upon to pass upon the (uestion here being
considered, and it is therve held that the provisions of the
code authorizing the vacation of judgments after the term
at which rendered, and within five months, which is the
lmitation as to time in that jurisdiction, is confined to
civil actions and has no application to criminal cases.
Klinl: ». Pcople, 16 Colo. 4¢i.  {n Washington, under z
statute containing provisions for granting new trials i
civil actions almost identical with ours, it is held by the
supreme court of that state that such provisions respect-
ing new trials are not applicable to criminal cases.
Thompson v. Washington Territory, 1 Wash. Ter. 547,

The reasons for the rule and the principles underlying
these decisions are the same in all the cases cited, whedher
in this or other jurisdictions, and lead irresistibly to the
conclusion that the distriet court was without power and
authority to grant to the plaintiff in error a new trial a:
prayed for; and its judgment denying and dismissing the
application should be, and accordingly is,

AFFIRMED.
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DopeeE COUNTY ET AL. V. THOMAS R. ACOM ET AL.
Frep Ju~Ne 9, 1904. No. 11,707.

1. County Board: AssesSMENTS: DraiNage DircHis. The county
board, in fixing the assessments to pay for the construction of
a drainage ditch, under the provisions of article 1, chapter 89,
Compiled Statutes, 1899, acts judicially.

2. Review: ERROR. - From its judgment and orders in that behalf,
error will lie to the district court, and the judgment of that court
may be reviewed on such proceedings in this court.

3. Findings. On a petition in error from the judgment of the county
board in such a proceeding, its findings and orders are entitled
to the same weight as the verdict of a jury, or the findings and
judgment of a court, and will not be reversed or set aside unless
it appears that the evidence is insufficient to sustain them and
they are clearly wrong.

4. Former opinion, 61 Neb. 376, adhered to.

Error to the district court for Dodge county: JAMES
A. GRIMISON, JUDGE. Rehearing. Former opinion adhered
to.

Grant G. Martin, C. C. McNis!  Frank Dolezal and
Robert J. Stinson, for plaintiff's in error.

E. F. Gray and George L. Loomis, contra.

BARNES, J.

Our former opinion in this case appears in 61 Neb. 376.
A rchearing was allowed, and the case was argued the
second time before the commission. Since that time one
or more opinions have been written, but we have been
unable to approve of any of them; therefore the case is
again considered by the court.

On a careful examination of the record, we are satisfied
with our former opinion on the question of the jurisdiction
of the county board to locate the ditch and levy the assess-
ments, and decline to again consider that matter. However,
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we will briefly review the questions relating to the method
of procedure in such cases, and determine whether the
assessments fixed by the county board in this case should
be permitted to stand. It is claimed that in our former
opinion the 98 objectors were all placed on the same foot-
ing, and, because the evidence showed that some of them
were benefited by the construction of the ditch, therefore
the objections of all were overruled. We do not so under-
stand the opinion. It appears that all the objectors joined
in one petition in error, and, strictly speaking, we might
well have followed the rule, so often announced, that where
the judgment is right as to one of the joint plaintiffs it
must be sustained as to all of them. It seems, however,
that the objections and assignments of error, although
all of them are in the same terms, were specifically made
on behalf of each of the plaintiffs in error, and were so
considered on the former hearing. The board, in fixing
the assessments in such cases, acts judicially, and there-
fore its decision may be reviewed by the district court
on a petition in error; and, of course, error will lie from
the decision of that court to this. This was the procedure
adopted in County of Dakota v. Cheney, 22 Neb. 437, and
‘in State v. Colfaz County, 51 Neb. 28. Again, on principle,
a party to a suit would be entitled to prosecute error
where no appeal is provided for. The act in question pro-
vides for an appeal from certain of the findings and orders
of the board, but not from the order fixing the assess-
ments. One cannot be denied his right of review in the
appellate courts, and proceedings in error are always
resorted to where no other method is pointed out or pro-
vided for. In such error proceedings the orders of the
county board will be given the same weight and conclu-
siveness as the verdict of a jury, or the findings and judg-
ment of a court and will not be reversed or set aside
unless it clearly appears that the evidence fails to sustain
them. With this rule in view, we will now consider the
contention of counsel that at least some of the objectors
are entitled to have the assessments set aside, because
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their lands receive no benefit from the construction and
maintenance of the ditch.

It is strenuously urged that the lands lymfv west, of the
ditch, and at a higher level, are not benefited, because the
natural drainage is toward the east and away from such
lands. The original determination of this question is
confided to the county board, and we can only consider it
according to the rules which obtain in error proceedings.
The judgment of the board thereon is final and conclusive,
provided it is sustained by the evidence. It therefore
only remains for us to ascertain whether there was suffi-
cient competent evidence before the board in this case to
justify its conclusions and sustain its judgment. It ap-
pears from the record that the gemeral character of the
land in question is flat and level, with a slight fall or
natural drainage to the east; that this drainage is some-
what obstructed by lateral ridges and by ditches excavated
in the construction and repair of the county roads running
through it. The land is covered with swales and depres-
sions, where the waters accumulate and slowly seep away
or evaporate. It is a matter of common knowledge that
drainage benefits such land, but the manner and extent
of such benefits are best known and understood by engi-
neers, who are experts in the matter of sanitation and
land drainage. Therefore when the engineer in charge of
such work has examined the lands, has made his estimates,
and reported them to the county board, in the absence of
fraud, such report ought to, and does, furnish prime facie
evidence of the benefits which will accrue to each tract of
land, and such evidence is sufficient to sustain the orders
of the board, unless it is overcome by competent proof to
the contrary. The engineer who had charge of the im-
provement in question, in addition to his findings and
report, stated on the witness stand that all the lands in-
cluded in his report would be benefited, and that he did not
know of a foot of that land but what the water falling on
it would get into the ditch. It does not necessarily follow
that, because some of the land does not lie on or teuch:
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ing the ditch, such land will not be benefited by its con-
struction and maintenance. Where bottom land, like that
described by the evidence herein, is saturated and filled
with water, it takes a long time, in the course of natural
drainage, or by evaporation, for it to dry and become fit
for cultivation. If, however, it is situated near a well
constructed ditch, the land adjacent to and touching the
ditch will quickly be drained of its excess of water, and
this will enable the waters falling upon adjacent lands to
speedily work their way into the ditch; and such lands,
though not joining or touching the ditch, will surely be
benefited thereby.

It is neither necessary nor profitable to multiply reasons.
because we think the statements contained in our former
opinion show conclusively that there was competent evi-
dence sufficient to sustain the findings of the board and
the assessments against all of the lands in question there-
in. We are firmly of the opinion that the evidence con-
tained in the bill of exceptions, together with the report of
the engineer, was amply sufficient to justify us in reinstat-
ing the order of the board. Although there may be some
conflict in the testimony, under the rule above announced,
the order of the board should not be set aside for that
reason. It follows that our former opinion was right, and
is therefore adhered to. -

I"ORMER OPINION ADHERED TO.

SEDGWICK, J., took no part in the decision.
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AvcUsTA O. KLEUTSCH ET AL. V. SECURITY MUTUAL LIFE
INSUGRANCE COMPANY.

SECURITY MUTUAL LiFE INSURANCE COMPANY V. AUGUSTA
O. KLEUTSCH ET AL.

Ficep June 9, 1904. Nos. 13,191, 13,321.

1. New Trial: DiscreTioN. The matter of granting new trials is one
of sound legal discretion, and, unless it appears that in granting
a new trial the court has been guilty of an abuse of discretion,
its order in that behalf will be affirmed. '

2.

RevIEW. Where a -second trial results in the same or a
like verdict as the first one, error cannot be predicated on the
order granting the new trial, because the party complaining can-
not be said to have been injured thereby.

3. Instructions. It is reversible error for the court, in its charge to
the jury, to give undue prominence to a portion of the testi-
mony by special reference thereto—to state to the jury what
weight shall be given it, and comment on its strength or pro-
bative force.

ERrRrOR to the District court for Lancaster county:
Epwarp P. HOLMES AND ALBERT J. CORNISH, JUDGES.
Order granting new trial affirmed. Judgment on second
trial reversed.

Talbot & Allen, for plaintiffs in error, Kleutsch et al.
Sawyer & Snell, contra.

BARNES, J.

Augusta O. Kleutsch, by her guardian and next friend,
and Katherine Kleutsch Mills, commenced an action in the
district court for Lancaster county, against the Security
Mutual Life Insurance Company of Lincoln, Nebraska, on
a policy issued by that company on the life of one George
W. Kleutsch, the plaintiffs being the beneficiaries. The
case was first tried before his honor, Judge Holmes, and a
verdiet returned in favor of the plaintiffs for the amount
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named in the policy. This verdict was set aside and a nev
trial granted, and from that order the plaintiffs prosecut
error. The case was again tried before his honor, Ju:lg:
Cornish, and a verdict again returned for the plaintiifs
From an order denying a new trial and a judgment or
the verdict, the defendant prosecutes error. These twe
cases have been argued and presented together, and wil
hereafter be treated as one action. |

The plaintiffs contend that the district court erred il
setting aside the first verdict and granting a new trial
and this assienment of error will be first disposed of.

It is true that error will lie in some cases from the
order of the district court granting a new trial. In Tingley
v. Dolby, 13 Neb. 371, it was held that, where there is no
sufficient cause for granting a new trial, the granting of
the same is clearly error, and is reviewable by the supreme
court. See also Sang v. Beers, 20 Neb. 365; Gibson v. Gib-
son, 24 Neb. 394, But it is also true that, unless it finally
disposes of the case, error will not lie from an order grant-
ing a new trial. It is likewise a well settled rule of law
that the granting of a new trial is largely a matter of
discretion with the trial court, and unless there appears
to have been a clear abuse of g legal discretion, an order
granting a new trial will not he disturbed by a court of
review. The grounds on which the order complained of
was made were newly discovered evidence, and the in-
sufficiency of the evidence to sustain the verdict, and from
an examination of the record of the first trial we are un-
able to say that the court abused its discretion in granting
a new trial therein. Again, in the case at bar, it appears
that the new trial resulted in the same or like verdict for
the plaintiffs, therefore they were not injured by the order
complained of. The error, if any, was without prejudice,
and the ruling is therefore affirmed.

We come now to consider the assignments of error pre-
sented by the defendant company. It appears that on the
second trial the court instructed the jury as follows:

“In this case the burden of proof is upon the plaintiffs to ‘
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establish by a preponderance of evidence the payment of
the second premium on the policy in suit, which premium
was due November 28, 1900, and on which a grace of 30
days in payment was allowed by the terms of the policy.
To prove payment the plaintiffs produced the defend-
‘ant’s receipt for the same. A reccipt is evidence of a high
grade, to be overcome only by clear and convincing testi-
mony. On the other-hand it constitutes only prima facie
cvidence of what it contains, and it is entirely competent
and proper for the defendant company to show that the
payment in fact was not made, and that the receipt was
issued by mistake.”

Defendant contends that this instruction was erroneous;
that it was wrong in this, that the court should not have
told the jury that “a receipt is evidence of a high grade,
to be overcome only by clear and convincing testimony.”
And it would scem that by this statement the court called
the attention of the jury directly to this part of the testi-
mony; in fact, singled it out, commented on its character
and weight, and stated that it could only be overcome by
clear and convincing evidence. This must have left the im-
pression that the testimony of the defendant’s witnesses,
by which they attempted to explain the existence of the re-
ceipt, how it came to be issued, and in which they stated
positively that the premium which it represented was
never paid, was not evidence of such a high grade as the
receipt itself, and the jury might therefore well conclude
that the prima facic cvidence of payment, to wit, the re-
ceipt itself, was not overcome thereby. Whatever may be
thé rule in other jurisdictions, we have frequently held that
it was error to single out and to direct-the attention of the
jury to any particular part of the evidence, and comment
on its weight or probative force. In Smith v. Gardner,:36
Neb. 741, the question involved was; whether a certain
promissory note had been paid. -After the death of one.of
the defendants, the note was found among her papers.- -The
plaintiff testified positively that the note had never been
paid, but that the deceased had obtained possession of it
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on the pretense of examining it, and thereafter fraudu-
lently refused to surrender it. The trial court gave the
following instruction: “You are further instructed that
the possession of the note by Margaret Green is a strong
circumstance to show payment unless explained by the
plaintiffs in the action.” The court, speaking through
Posr, J., held this instruction error, and in comment-
ing thereon said: -

“We think the giving of the above instruection was error.
We do not question the soundness of the proposition that
possession of a note by the maker thereof after maturity
is prima facie evidence of payment, but what is denomi-
nated a presumption of payment in such a case is a mere
logical inference from the fact of possession, and may be
strong or weak, according to the circumstances of the par-
ticular case. * * * [Possession of the note by the
deceased at the time of her death is not only a circumstance
tending to prove payment, but from which payment would
ordinarily be the logical inference. It is therefore proper
in such a case to instruct the jury that possession is pre-
sumptive or prima facie evidence of payment, which will,
if uncontradicted or unexplained, warrant a verdict in
favor of the party alleging it. But the force of such pre-
sumption must always depend upon the circumstances of
the case. It is therefore error to advise the jury that pos-
session of a note by the maker raises a strong presump-
tion of payment or is a strong circumstance to prove pay:
ment.”

In Smith v. Meyers, 52 Neb. 70, which was an action for
criminal conversation, the trial court refused to instruct
the jury that, “if you find from the evidence that the plain-
tiff continued to live with his wife after he has heard of her
alleged illicit connection with the defendant, the jury is
justified in concluding that the plaintiff has condoned the
offense of the wife, and this circumstance is entitled to
great weight in considering the question of damages the
plaintiff has sustained by the wrongful conduct of the
defendant, provided the jury shall believe that the de-
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fendant has, in fact, committed any wrong against the
plaintiff.”

This was assigned as error, and in determining that
question the court said:

«This instruction was properly refused, because loss of
comfort and society of the wife were not the only injuries
for which compensatory damages could be awarded.
Again, it was not the province of the court to tell the jury
what circumstance was ‘entitled to great weight.” It was
for the jury alone to determine the weight to be given the
testimony.” '

In Hayden v. Frederickson, 59 Neb. 141, the court said:

“The following instruction was given at the request of
the plaix}’tiﬁ below: “The court further instructs the jury
that it is your duty to consider the opinion and expert evi-
dence in this case the same as the evidence of other wit-
nesses. However, the court further instructs you that such
opinion and expert evidence is of the very lowest order,
and is the least satisfactory, and the jury should not per-
it such opinion and expert evidence to overthrow positive
and creditable evidence of creditable witnesses, who have
t(stified in this case of their own personal knowledge.
This instruction was bad, and should not have been given.
The defendants had the right to have the jury consider the
testimony of their cxpert witnesses without any admoni-
tion from the court that ‘expert evidence is of the very
lowest order, and is the lcast satisfactory”’ -It was for
the jury alone to determine the weight to be given such
evidence.”
In Skow v. Locke, 3 Neb. (Unof.) 176, it was said:
“Complaint is next made that the trial court should not
have instructed the jury as follows: ‘The jury are in-
" structed that where the testimony of witnesses is irrecon-
~ cilably conflicting they should give great weight to'the sur-

rounding circumstances in determining which witness is
~ entitled to credit.” This is complained of because it did not
| confine the attention of the jury to the surrounding cir-
} cumstances proved at the trial, and also because it sought
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to instruct them what weight to attach to these circum-
stances. Defendant in error replies that the instruction
complained of was just as good for one party as the other
and did not prejudice plaintiff in error; and also says that
the cases cited by plaintiff in error are not in point on a
general instruction, such as the one complained. of.
# * * We are constrained to think that the learned
trial judge erred in expressing an opinion as to the degree
of weight to be attached to the surrounding circumstances
in determining the credibility of witnesses.”

In First Nat. Bank v. Lowrcy, 36 Neb. 290, where the
issue was fraud, the jury was told that certain matters
particularly mentioned by the instruction were strong
evidence of a secret trust, and this was held prejudicial,
because of the singling out of particular evidence on one
side. The same rule is announced in Gillet v. Phelps, 12
Wis. 437; Wilcoz v. Young, 66 Mich. 687. See also Davis
v. Lambert, 69 Neb. 242. -

It thus appears that we are fully committed to the rule
that it is error to single out a particular part of the evi-
dence and express an opinion as to its weight, its strength
or its probative force. In the case at bar the only ques-
tion in issue was, whether or not the premium on the policy
in suit had been paid for the year 1900. The plaintiffs pro-
duced the receipt in question as their proof of such pay-
ment. - The defendant produced the officers of the company
who had charge of its business, as witnesses, and especially
its secretary who, it was claimed, had executed and de-
livered the receipt, in order to explain its existence and
overcome its effect. This witness testified positively that
the receipt was made out by mistake and enclosed in a
letter to the assured, which contained the policy as
changed ; that it was intended to evidence the payment of
the full amount of the premium for the year 1899. In
addition to such positive statement, the witness gave evi-
dence of facts surrounding the issuance of the policy, which
at least tended to corroborate his further statement that
the premium for the year in question was never paid.

~
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With the evidence in this condition, the jury were told that
the receipt was a “high grade” of evidence “to be overcome
only by clear and convincing testimony.” It is true that
this was followed by a fairly correct statement of the law;
and yet we are unable to say that the jury were not in-
fluenced to the defendant’s prejudice thereby. The in-
struction appears to fall within the rule announced in the
cases above cited, and is not distinguishable from the in-
structions therein condemned. It thus clearly appears that
the court erred in giving the instruction quoted.

As the case will be tried again, it is neither necessary
nor proper for us to comment on the weight of the evi-
dence, or discuss any of the other assignments of error con-
tained in the record. For the giving of the instruction
complained of, the judgment of the district court is re-
versed and the cause remanded for a new trial.

REVERSED.

HAMILTON NATIONAL BANK ET AL., APPELLEES, V. AMERICAN
LoaN & Trust COMPANY ET AL., APPELLANTS.

Fiep June 9, 1904. No. 13,411.

1. Review: Prior ArrEAL. The supreme court ordinarily will not re-
examine questions of law presented and determined on a prior
appeal of the same cause.

: Law oF THE Case. Therefore our former holding in this
case, that the American Loan & Trust Company was a banking
institution, and that its stockholders have incurred the liability
provided for by section 7, article 11b of the constitution, is ad-
hered to.

3. : SEconp TriAL. Where, on a new trial in the district court,
the parties have introduced new evidence, together with that
taken -on the former trial, the supreme court, on a second ap-
peal, will examine the record and evidence in order to determine

controverted questions of fact.

4, Res Judicata. A judgment in a prior suit will not be a bar to a
subsequent action unless it is shown by the record, or by clear
and satisfactory evidence, that the same issue ‘presented in the

9
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subsequent action was involved in the prior suit, and that both
actions are between the same parties or their privies.

5.

: ResgcrEp PeririoN. The overruling of a motion for leave to
file a petition in the nature of intervention, by which it is sought
to raige and litigate a question not theretofore in issue in the
action, and a summary refusal to allow the petition exhibited
and attached to the motion to be filed, is not res judicata of the
matters contained in the petition, so as to prevent the parties
from litigating the same questions again in a regular form of
action.

6. : Runinas. Ther same rule applies to the summary overrul-
ing of objections to the discharge of the receiver in a prior

action.

: ‘EvipeNce. Evidence examined, and held, that the proceed-
ings in the action in the circuit court of the United States,
pleaded as an estoppel against the plaintiffs herein, are not a
bar to the prosecution of this action.

ApPEAL from the district court for Douglas county:
CHARLES T. DICKINSON, JUDGE. Affirmed.

Montgomery & Hall, for appellants.
James H. McIntosh, contra.

BARNES, J.

This action was commenced in the district court for
Douglas county, by the Hamilton National Bank and cer-
tain other designated creditors of the American Loan &
Trust Company, for themselves and all others similarly
situated, against that corporation and its stockholders, to
settle and determine the constitutional liability of said
stockholders, and fix the amount due from each of them
thereunder; to appoint a receiver to collect the sums so
found due, and apply the fund thus realized to the pay-
ment of certain judgments which the plaintiffs had there-
tofore obtained against said corporation. A trial of the
case resulted in a judgment for .the defendants, and the
plaintiffs appealed to this court where the judgment of the
trial court was reversed, and it was held that the Ameri-
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can Loan & Trust Company was a banking institution, and
that the stockholders thereof had incurred the double lia-
bility provided for by section 7, article 11b of the consti-
tution. It was further held that the defense of res judi-
cata or estoppel by judgment, pleaded and relied oa by the
defendants, was not established, and the cause Was re-
manded for further proceedings according to law. Hamil:
ton Nat. Bank v. American Loan & Trust Co., 66 Neb. 67.
In compliance with our mandate the cause was again
tried in the district court where a decrec was rendered in
favor of the plaintiifs in accordance with the views ex-
presed in our opinion. From that decree the defendants
have appealed, and the case is now before us a second
. time.

On the second trial the .defendants abandoned their
contention that the insolvent corporation was not a bank-
ing institution, and offered no evidence or argument on
that question, but relied alone upon their former defense of
estoppel or res judicata. No attack having been made
on that part of our former judgment declaring the Ameri-
can Loan & Trust Company a banking institution that
question must be treated as finally settled, and therefore
‘requires no further consideration. It follows that the only
question left for our determination is whether the pro-
ceedings in the United States circuit court for the district
of Nebraska in the case of John A. Ordway v. The Ameri-
can Loan & Trust Company, which are pleaded by the de-
fendants by the way of an estoppel or former adjudication,
constitute a defense to this action. Ordinarily our former
judgment would likewise be decisive of that question, but
appellants having introduced considerable new evidence
in addition to that produced by them on the former trial,
. it is now contended by them that we must resolve that issue
in their favor. In order to correctly determine this matter
it is necessary for us to look to the record of the case in
the federal court. It appears that on the 10th day of May,
1894, John A. Ordway and others, stockholders in the Loan
& Trust Company, commenced an action in the circuit
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court of the United States for the district of Nebraska,
against that corporation as a sole defendant, to secure
the appointment of a receiver to take charge of and dis-
tribute its assets and wind up its affairs; that such pro-
ceedings were had therein that one Philip Potter, also a
stockholder in the corporation, was appointed receiver, and
in due time its affairs were wound up, and the receiver was
discharged. In that action the question of the constitu-
tional liability of the stockholders sought to be established
in this suit was not in issue, and was not incidentally in-
volved therein, because the plaintiff and the receiver were
all stockholders, and of course were not seeking to estab-
lish, but were rather trying to avoid, such liability. It
seems clear that the receiver was disqualified, by reason of
his personal interest, from attempting to establish or en-
force such a liability against himself. It further appears
however, that on the 30th day of September, 1897, the Rut-
land County National Bank, one of the plamtlffs herein,
filed a motion in that suit for leave to petition for the re-
moval of the then receiver, and for the appointment of a
substituted receiver. The petition sought to be filed was
attached to the motion, and set forth that Philip Potter was
a stockholder in the American Loan & Trust Company;
that the petitioner was advised that the stockholders of
that corporation were liable under the constitution of this
state in an amount equal to the par value of the stock held
by them, and that.the receiver, for the reason that he was a
stockholder, was not a fit person to enforce such liability.
It was prayed by the petition that the receiver be re-
moved, and a disinterested person be appointed in his
place, and that fhe court proceed to determine the Lability
of the stockholders of the corporation in accordance with
the facts set forth therein. It appears from the evidence
that the question of the liability of the stockholders, which
is contended for by the plaintiffs in this action, was
argued and discussed at least at some length on the hear-
ing. The court, however, overruled the motion and denied
the bank the right to file its said petition. So it may be
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said that instead of allowing that matter to be made an
issue in the action, the court refused to permit the same,
or to allow the question to be litigated in that proceeding.
So it cannot be claimed by the appellants that thus far
the proceedings in the circuit court amounted to an adjudi-
cation of the question as to whether or not the American
Toan & Trust Company was a banking institution. At the
time of the filing of this motion none of the plaintiffs had
Fresented or proved their claims against the trust company;
they had not been made parties to the suit, and, aside from
recognizing the proceedings by taking receiver’s certificates
for the amount of their claims, had made no appearance in
the case. It further appears that when the question of the
discharge of the recciver came up, the plaintiffs, or at
least some of them, appeared, and by motion objected to his
discharge, and assigned as one of the reasons therefor that
the Loan & Trust Company was a banking institution, and
that its stockholders had incurred the double liability
sought to be enforced in this action, and again asked that
the receivership be continued, and that a disinterested
person be appointed receiver to take the proper proceed-
ings to enforce such liability. It is true that on the hear-
ing of this motion the question was again argued to some
extent, but, the result of the matter was that the motion
was overruled; the plaintiffs were denied the right to file
petitions of intervention, and thus raise and litigate that
question, and the receiver was discharged. The court,
however, did not dismiss the action, but continued it for
the sole purpose of allowing the plaintiffs to prove and
establish the amount of their claims against the corpo-
ration. In our former opinion it is said, regarding this con-
tention, that the motion seems to have presented the single
question of removing the receiver and appointing another
who was not a stockholder in the corporation. It is true
that the petition tendered with the motion, foreshadowed
~the desire to have proceedings to enforce the liability of
_ the stockholders instituted in a proper manner by a sub-
| stituted receiver. But it cannot be successfully contended
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that the question of the liability of the stockholders was
presented to the court for adjudication by this motion.
The exact amounts due from the corporation to its various

and numerous creditors were not judicially determined at
* that time; plaintiffs had not either proven their claims be-
fore the receiver, or obtained judgment thereon, and were
not then in a position to ask the énforcement of the stock-
holders’ liability. The ruling on this motion was simply
on the question as to whether the then acting receiver
should be discharged and one appointed who should in no
way be disqualified, by reason of adverse interests, to en-
force the stockholders’ liability. The same may be said as
to the objections to the final discharge of the receiver. The
question of the stockholders’ liability was not then in issue,
but was one which might have been put in issue had the
objections been sustained and leave given the plaintiffs to
file their petition.

To show that the liability of the stockholders was in
fact litigated, the appellants called the district judge,
before whom the federal court proceedings were had, as a
witness. His testimony shows that the matter of the con-
stitutional liability of the stockholders was argued, and
to some extent considered ; that it was his opinion that the
corporation was not a banking institution, and that such
view of the case was one of the considerations which
moved him to overrule the motion and objections, and deny
the plaintiffs herein the right to file their petitions and
litigate that question. It is also shown by his evidence
that the case had been pending in his court for many years;
that he desired to have an immediate and final disposition
of it, and therefore overruled the motion and objections,
and discharged the receiver. From a fair consideration of
all of the evidence it seems clear that the proceedings in
that case do not constitute a bar to the prosecution of this
action. The rule is well settled that the determination of
a motion or a summary application is not res judicata so
as to prevent the parties from drawing the same matters
in question again in the more regular form of an action.
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Heidel v. Benedict, 61 Minn. 170, 31 L. R. A. 422; Kanne
v. Minneapolis & St. L. R. Co., 33 Minn. 419; Simson v.
Hart, 14 Johns. (N. Y.) 63, 75; 1 Freeman, Judgments
(4th ed.), secs. 325, 326; 2 Black, Judgments (2d ed.),
sec. 689.

It is also contended that the plaintiffs herein had the
right to intervene in the circuit court and present for de-
termination in that action the question of the stockholders’
liability, and that having failed to do so, they are estopped
to present the matter in this proceeding. As was said in
our former opinion:

“We are not prepared to carry the rule to the extent
sought by counsel. The receiver appointed by the circuit
court for the trust company was authorized and directed to
collect and convert into money the assets of the corpora-
tion. He took the place of the regularly constituted offi-
cers of the corporation and had the same right to pro-
ceed against any of the stockholders that the officers of the
corporation had. He could have proceeded against any of
the stockholders for the collection of any balance remain-
ing due from them to the corporation on subscriptions for
stock, and could have collected any assessments legally
made against the stockholders. In short, it was his duty,
under the directions of the court, to convert all the assets
of the corporation into such form as would enable them
to be used for the satisfaction of the debts existing against
the corporation. The liability of the stockholders created
by the constitution was not one existing in favor of the
corporation, but in favor of the creditors.”

It is clear that this provision of the constitution does
not increase the capital stock or the finanecial resources
of the corporation. Its only object is to provide an addi-
tional fund for the security of its creditors. This double
liability is placed upon the stockholders solely for the
benefit of the company’s creditors. The officers and agents
of the corporation can not dispose of or control the fund
thus created; they can not collect it by assessment upon
the shareholders, nor can they assign it to a trustee for the
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benefit of creditors, even though the corporation be insolv-
ent. 3 Thompson, Private Corporations, sec. 3560; 1 Cook,
Stock, Stockholders and Corporation Law (3d ed.), sec.
218. In Runner v. Dwiggins, 147 Ind. 238, 46 N. E. 580,
36 L. R. A. 645, the court said:

“Certainly it cannot be asserted with any reasonable
support, that this peculiar liability imposed by the statute
upon those who became sharcholders of a banking asso-
ciation organized under the existing law, is in any sense
an asset, right or interest of the bank which it, as an in-
solvent debtor, can by its deed of assignment pass to its
assignee, or in any manncr vest the enforcement thercof in
him. Tn the absence of some statutory provision confer-
ring the right, neither the corporation nor its assignee, nor
receiver can enforce such a liability as that in question.”

It-has been held, however, that notwithstanding this lia-
bility was a subject over which the receiver ordinarily had
no jurisdiction, that a proceeding to enforce this liability
might very properly be instituted by a receiver appointed
by the court for that special purpose. Or that the action
may be maintained by one creditor for himself and on be-
half of all others. Without doubt the receiver appointed
by the circuit court for the trust company, after the debts
against the corporation had been judicially ascertained,
and its property exhausted, could have proceeded to en-
force the stockholders’ liability in question herein if he
had been directed to do so by the court. But in that
event it would have been necessary to remove the then
acting receiver and appoint a disinterested person in his
stead. This the court refused to do. And it is sufficient
to say that the plaintiffs herein are not estopped to litigate
the questions involved in this action by reason of the
proceedings in the case in the federal court.

For the foregoing reasons, the judgment of the district
court is right, and is therefore
' AFFIRMED.
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ANN M. MARTIN, APPELLEE, V. C. C. ABBOTT ET AL, M-
PLEADED WITH DON L. LOVE, INTERVENER, APPELLANT.

Fiep JUNE 9, 1904, No. 13,421,

1. Purchaser Pending Suit. One who purchases real estate from a
defendant in an action brought to recover dower, after a decree
of the district court in favor of such defendant and while the
case is duly pending in this court on appeal, with actual notice
of the plaintiff’s claim of dower, takes his title subject to such
claim.

AppEAL.  In such a case, where no supersedeas bond is
provided for by statute and none is filed, the decree appealed
from will not protect a purchaser who takes the title with actual
notice of its condition and of the pendency of the appeal.

3. Decision Modified. Parker v. Courtnay, 28 Neb. 605, is modified in
so far as it seems to conflict with the opinion herein.

APPEAL from the district court for Lancaster county:
Epwarp P. HoLMES, JUDGE.  Affirmed.

Ricletts & Ricketts, for appellant.

Strode & Strode, contra.

BARNES, J.

The appellee, Ann M. Martin, began an action in the dis-
trict court for Lancaster county in 1896 to recover dower
in certain real estate in said county. C. C. Abbott and
Flora M. Abbott, his wife, who then were the owners of
the land, were made defendants. Issues were made up and
a trial had, and on the 1st day of April, 1897, the court
rendered a judgment by which it was decreed that Mrs.
Martin had no dower interest therein. She thereupon ap-
pealed to this court, where the judgment of the district
court was reversed. After the cause had been remanded,
and on the 7th day of February, 1902, the appellant, Don
T.. Love, filed a petition of intervention in the case alleg-
ing that he became the owner of the tract of land in which
the plaintiff claimed a dower interest, by a conveyance
from Abbott on the 18th day of September 1901. He
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further alleged that at the time of his purchase, the appeal
was pending jn the supreme court; that no supersedeas
bond had been filed by Mrs. Martin pending the appeal,
and that the decree of the district court quieting title in
Abbott was therefore in full force and effect; that he was a
bona fide purchaser, and thas he relied upon the decree,
and prayed that his title be quieted as against said dower
interest. Mrs. Martin answered this petition in interven-
tion alleging the facts as to the bringing of the suit in
the district court, the decree therein, her appeal to the su-
preme court and the finding and decree thereof, and alleg-
ing further that the intervener and defendant are estopped
by the judgment and decree of the supreme court from
questioning her right to dower in the premises. The cause
was tried in the district court upon the petition in inter-
vention, and the answer, where the findings and decree
were in favor of Mrs. Martin and against the intervener,
Love, and he appealed.

It appears that appellant purchased quite a large tract
of land from Abbott, the defendant in the suit, of which the
land in controversy is but a small portion. It also appears
from the evidence that at the time he purchased the prem-
ises, he was aware that the title to the land in question was
in litigation, and that an appeal had been taken to the
supreme court from the decree refusing Mrs. Martin dower
therein. Love insists that the judgment of the district
court quieting the title in Abbott, and declaring Mrs. Mar-
tin foreclosed of all right, title, interest, dower or claim in
and to the property, was a final judgment upon which he
had a right to rely; that no supersedeas bond having been
executed by her, any subsequent proceedings in the su-
preme court by which the decree might be reversed, modi-
fied or vacated, could not interfere with the rights which he
had obtained by reason of his purchase while the decree
was in full force. On the other hand, Mrs. Martin takes
the position that no supersedeas bond was required or pro-
vided for by the statute; that it was unnecessary for her
to give such a bond, and that consequently a purchaser
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from Abbott with actual notice of the pendency of her ap:
peal, was in no better position than Abbott himself, and
took the title subject to all the contingencies which might
befall him as to the vacation, modification or reversal of the
decree. '

It appears that this is not a case where the appellant
obtained title to the real estate in question at a judicial
sale, or under any order, judgment or decree of a court.
The facts are that he purchased the land from a litigant,
a party to a pending suit, in which the title was the matter
in controversy ; and, although there had been a decree ren-
dered in the district court in favor of his grantor, yet he
had full knowledge of all of the facts, and actual notice
that an appeal had been taken to the supreme court, and
that the case was there pending and undetermined.

An appeal to this court in a suit in equity brings the
case here for trial upon the merits de novo. If this be
true, as soon as Mrs. Martin perfected her appeal the case
was then pending in this court, and it thus appears that
the appellant acquired his title during the pendency of the
suit.

Actual notice that there is an action pending affecting
the title to real estate is as effective as the filing of the
statutory notice of lis pendens. Sampson v. Ohleyer, 22
Cal. 200; Sharp v. Lumlcy, 34 Cal. 611. The purpose of
the lis pendens statute is to make the filing of a paper
with the proper officer take the place of actual notice, and
the provisions of the statute do not render actual notice
any less effective. VWhen Love bought the premises
pending the appeal he took the same with his eyes open;
he obtained the title clothed with no greater rights than
his grantor, and took the same subject to the contingency of
an adverse decision in this eourt. In Clark v. Charles, 55
Neb. 202, it was held, that “A purchaser of real estate,
during the pendency of a suit for its partition, from a
party to such suit, is as much bound by the disposition
made of the real estate by the decree rendered in such an
action as his grantor.”
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One “who purchases property pending a suit in which the
title to it is involved, takes it subject to the judgment or
decree that may be passed in such suit against the person
from whom he purchases.” 2 Black, Judgments (24 ed.),
sec. 550; Murray v. Ballow, 1 Johns. Ch. (N.Y.) 565; Lin-
coln Rapid Transit Co. v. Rundle, 34 Neb. 559.

The case of Hollister . Mann, 40 Neb, 572, throws some
light on this question. That was a case where the title to
real estate had been obtained from a purchaser at a judicial
sale, which sale was afterwards vacated and a resale
ordered. We held therein that the purchaser having
bought without notice of any proceedings to set aside the
sale, was protected. But it is said in the opinion:

“If there had been pending a motion to set aside the sale
and confirmation hefore the purchaser thereunder had
parted with his title, a question very different from that
under consideration would have been presented. In such
a case there would have been pending a motion upon con-
sideration of which it might reasonably be anticipated that
the sale and confirmation would be set aside.” In the case
at bar, when Love bought he might have reasonably antici-
pated that the decree in favor of his grantor might be set
aside by this court. By the appeal the action was still
pending; he bought pendente lite, and his title was affected
with all the imperfections of the title of his grantor.

We have not overlooked the case of Parker v. Courtnay.,
28 Neb. 605. In that case one of the litigants, in whose
favor the district court had rendered a decree, sold the
premises to a third party pending an appeal therefrom.
Such third party sold and conveyed the premises to the ap-
pellant, Parker, who paid full value therefor, and took his
title without any notice, actual or constructive, of the litiga-
‘tion in relation thereto, or the pendency of the appeal. Tt
would seem, therefore, that the cases are fairly dintinguish-
able. -But inasmuch as they seem to be in conflict, the
opinion in that case is modified to conform to the rule an-
nounced herein.

The statute makes no provision for a supersedeas bond
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in a case like the one at bar. And therefore we think
the failure to file such a bond is no protection to one who
purchases the property from a litigant with actual notice
of the pendency of the suit in which the title thereto is in
question. We are unwilling to sanction a rule which will
permit a party to a pending action to convey the real estate
which is the subject of the litigation to another, who takes
it with full knowledge and actual notice of the pendency of
the suit, and thus deprive the court of its power to adminis-
ter justice between the parties.

IFor the foregoing reasons, the judgment of the district
court is right, and is

’ AFFIRMED.

Cass CouNTY V. SARPY COUNTY.*
Fmep June 9, 1904. No. 12,183.

Counties: BRIDGE REPAIRS: AcTION: DEFENSE. When a county has re-
fused, upon reguest, to participate with an adjoining county in
repairing a bridge over a stream forming part of the boundary
line between them, and the latter county has performed the
work at its separate expense, it is not a defense to an action
for contribution under the statute, that the plaintiff county, in
procuring the repairs to be made, proceeded in an irregular or
illegal manner with respect to obligating itself to pay for them,
provided it did in fact become so obligated.

ERROR to the district court for Sarpy county : BENJAMIN
S. BAKER, JUDGE. Rehearing denied.

Jesse L. Root, for plaintiff in error.
William R. Patrick and Wright & Stout, contra.
AMss, C.

This is an application for a third rehearing in this case,
and is founded upon two assumptions: First, that the
* Seoe former opinions, 63 Neb. 813; 66 Neb. 473, 476.
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last opinion herein misinterprets the opinion of this court
in Clark v. County of Lancaster, 69 Neb. 717. Such, how-
ever, is not the understanding of the author of the latter
document, who actively participated in the last disposition
of this case and who gave it his very careful consideration.
Counsel for Sarpy county overlook the fact that although
it was held in the Clark case that the contract with
Sheeley was void because of the absence of prescribed
statutory conditions authorizing its execution on the part
of the county, yet it was not only held that equity would
not enjoin the further prosecution of the work under the
uncompleted agreement or the prosecution by the con-
tractor of his claim for compensation for the work and
materials actually done and furnished in the premises,
but this court went a step further and not only stated
an account between the parties respecting the transaction,
but as a result thereof rendered an affirmative judgment
for nearly $11,000 in favor of the contractor and against
the county. It can be of no practical significance whether
the claim thus upheld is denominated legal or equitable.
In any view, it was held that the county was under an
obligation for its payment which the court would and
did enforce by its judgment, and the unavoidable infer-
ence is that if the suit in equity had not been begun and
the contractor’s suit at law had not been restrained but
had been prosecuted to judgment for that amount, that
judgment would not have been disturbed by the court
because of the “illegality” of the claim upon which it
would have been founded.

It is thus evident that the major premise of the opin-
ion of November 5 last in this case is a legitimate inter-
pretation of the opinion in the Clark case, and that Cass
county was obligated to the contractor to pay the reason-
able value of the repairs to the bridge in question.
Whether such obligation was legal or equitable, we cannot
think is a material question.

Secondly, it is argued that Cass county was authorized
to make the repairs, if at all, merely as the agent of
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Sarpy county, and that its agency was special and its
authority limited by the statute, and that having exceeded
its authority by making the repairs in the absence of funds
of its own applicable to that purposc, it failed to bind
its principal by so doing. We had supposed that our for-
mer opinions, especially the last of them, had made it
sufficiently plain that in our opinion the relation of prin-
cipal and agent is not analogous to a case of this kind.
The powers of Cass county, in the premises, are derived
directly from the statute. It was authorized to perform
1 specified public work, in conjunction with Sarpy county,
if the latter would consent to participate therein, but
without such participation, if consent should be refused.
Counsel was requested and refuscd, and this fact, as we
cndeavored to explain in our last opinion, set Cass county
free to act in all respects as though the bridge had lain
wholly within her own territory. Whether her fiscal affairs
were such as to justify the expense, or whether her
county board were exceeding their authority to obligate
her own taxpayers were matters which her own citizens
had alone the right to inquire into. The fact that Sarpy
county could not be bound for contribution unless she
had been requested to participate in the creation of the
work, did not confer upon her authorities the right to
supervise the internal affairs of Cass county, or to con:
plain that the officials of the latter county were conduct-
ing their business in an irregular or illegal manner.

It is therefore recommended that the motion for a re-
hearing be overruled.

OLpHAM, C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the motion for a rehearing be
overruled.

REHEARING DENIED.
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W. 8. GILLMAN, APPELLANT, V. FRANK TOPINKA ET AL,
APPELLEES.

FiLep June 9, 1904. No. 13,480.

APPEAL from the district court for Box Butte county:
JAMES J. HARRINGTON, JUDGE. Rcucrsed with dircctions.

.R. C. Noleman and W. G. Simonson, for appellant.

AwMeEs, C.

This is an action to foreclose a real estate mortgage,
begun by the usual petition and due service of process.
The mortgagors made default; but another defendant,
who claimed some interest in the premises—the record
does not disclose what—appeared and moved to dismiss
the action, for the alleged reason that the subject matter
of it had been previously adjudicated between parties other
than those to this suit. No answer or other pleading was
filed. The court sustained the motion and rendered a
judgment of dismissal. The plaintiff appeals. There is no
appearance for the appellee or appellees in this court.

It is recommended that the judgment of the district
court be reversed and the cause remanded, with instruc-
tions to render a decree as prayed in the petition, unless
a defense shall be established by pleadings and proofs.

Lertox and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with instruc-
tions to render a decree as prayed in the petition, unless
a defense shall be established by pleadings and proofs.

REVERSED.
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JEROME B. PARROTT V. JOHN W. MCDONALD ET AL.
Frep Juxe 9, 1904. No. 13,550.

Sheriff: AcrioN For Damaces. A plaintiff can not recover damages
from a sheriff, on account of negligence by which an attempted
levy of a writ was rendered ineffectual, if he has contributed to
the result by his own negligence or by that of an attorney whom
he has employed to supervise the procedure.

ERroR to the district court for Douglas county: JACOB
FAWCETT, JUDGE. Affirmed.

Lysle I. Abbott and Dan J. Riley, for plaintiff in error.

Byron G. Burbank, contra.

AMEs, C.

George W. Ames, formerly a resident of Omaha, became
insolvent, and finally left the state somewhat suddenly on
a Saturday night. He was indebted to the plaintiff Par-
rott in a considerable sum of money and was the owner of
a large number of city lots of small individual value.
Parrott employed an attorney, and, in company with him
and a deputy sheriff, spent the greater part of Sunday
afternoon and evening in the preparation of papers for
the beginning of an attachment suit, and in making copies
of the writ to be posted on the lots at the time of the levy.
In the course of the evening the deputy told Parrott that
the law required that the levy should be made in the
presence of two residents of the county and the latter pro-
cured promises of the attendance of two such persons
living in the neighborhood. The writ was procured to
be issued shortly after midnight, and the plaintiff and
deputy started out in a carriage to go to the lots and make
the levy. The attorney was also in the carriage, but did
not intend to go, and did not go, the entire distance. One
of the witnesses was expected to be found, and was found,

at the site of some of the lots, the other resided on the
10
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side of the route of travel and was expected to be taken
up on the way. At a proper place Parrott proposed to
turn and drive along an intersecting street for this pur-
pose, but the deputy told him it was unnecessary to do
so and he desisted. Before arriving at the lots, the at-
torney left the carriage at his home, and did not rejoin the
party that night. Levies were attempted to be made on
all of the lots, and a copy of the writ was posted on each
of them by the deputy in the presence of Parrott and one
other person only. On the morning of the same day,
which was the 6th of April, the party returned to the
court house. Plaintiff did not go to the sheriff’s office,
but on the same day he saw his attorney and talked with
him about the matter and the deputy made an appraise-
ment of the lots, substituting another person in the place
of the plaintiff as one of the appraisers, but at the sugges-
tion of whom, if any one, is not known. The statute re-
quires the appraisement to be made by persons witnessing
the levy. The writ was not returned into court until the
18th, but it is impossible to infer that the plaintiff and
his attorney were not at all times fully cognizant of all
the circumstances and that the latter at least, and prob-
ably the former also, was fully aware of the irregularity,
if not illegality of the procedure. On the 11th of the
month, five days after the attempted levy, Ames incumb-
ered the property for more than its value to third parties.

An order of the district court overruling a motion to
dissolve the attachment because of the foregoing circum-
stances was reversed by this court and the lien of the
attachment failed, or rather was held never to have
existed. Ames was adjudged a bankrupt at his then resi-
dence in New York, the suit was dismissed and the claim
of the plaintiff lost. This is a suit on the bond of the
sheriff to recover damages on account of the negligence of
his deputy. It is not alleged that there was any lack of
good faith. The district court instructed a verdict for
tie I icndant and the plaintiff prosecutes error. The de-
fendant relies upon the foregoing facts, which are not in
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dispute, and invokes the law of estoppel. But we are
ignorant of any principle of estoppel applicable to the
case and there is, apparently, some danger of that doc-
trine beconiing debilitated from overwork.

There is no direct or positive evidence, nor anything
from which it can be inferred, that the plaintiff said or
did anything calculated to influence or which did influ-
cnce the conduct of the deputy. If there were any malign
influences at work between the two, they apparently oper-
ated in an opposite direction. DBut the action is for negli-
gence, and it seems to us that the familiar rules of law
relative to contributory negligence are not without per-
tinency. It is likely enmough that the plaintiff, being “a
layman,” was justified in deferring to the supposed supe-
rior knowledge of the deputy, and in following the course
which the latter chose to take with reference to the serv-
ice of the process in his charge, but as much cannot be
said for the attorney who was the agent of the plaintiff
and who had general supervisicn of the proccedings in his
vohalf. He knew the course that was being adopted on
the night of the levy, and knew or ought to have kunown
on the following day what had been done in this regard
and what was about to be done with reference to the ap-
praisement and the return of the writ.

Five days intervened before the making of the volun-
tary incumbrances by Ames, during which the mistake
might have been corrected and during which there was
abundant opportunity for consultation between attorney
..ad client, and enough had occurred to excite the vigilence
f the plaintiff to take counsel concerning the contradic-
tory advice of the deputy. As a matter of fact the ques-
tion of law involved was not free from doubt, as is evi-
denced by the ruling of the learned district judge upon
the motion to discharge the attachment, and the elaborate
opinion by which it was found necessary to dispose of the
inquiry in this court. On the whole, we conclude that the
plaintiff and his attorney contributed at least equally
with the deputy to the mistake by which the attemn’:]
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levy was rendered ineffectual, and to the omission to pro-
vure a new levy before the lots were placed beyond reach,
and we recommend thercfore that the judgment of the dis-
trict court be affirmed.

Lerroxn and OLbaAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be .
AFFIRMED.

AMERICAN RADIATOR COMPANY V. THE AMERICAN BOND-
ING & TRUST COMPANY.
N. O. NELSON MANUFACTURING COMPANY V. THE AMERI-
CAN BONDING & TRUST COMPANY.
FiLep June 9, 1904, Nos. 13,622, 13,523.
1. Contractor’s Bond: CoxsTrUCTION. A bond given by a contractor
for the erection of a public building in this state, conditioned
for the payment of laborers and material men, derives no ob-

ligatory force from the statute as respects the latter subject, and,
as to it, is to be treated, at most, as a common law obligation.

2, ————: VaLITY. An instrument, which by recitals upon its face
purports to te the joint obligation of one as principal and another
as surety and to require execution by both, and which the former,
in violation of the instructions and without the knowledge or
subsequent ratification of the latter, delivers to the obligee with-
out having signed it, is void.

Error to the district court for Lancaster county:
EpwaArp P. HoraEs, JUDGE. Afirmed.

8. L. Geisthardt and Mockett & Polk, for plaintiffs in
error.

Strode & Strode, contra.
AMES, C.

These two cases being identical in all essential respects
were consolidated for the purposes of briefs and argu-
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ments, and were submitted together and will be decided
by a single opinion.

In October, 1899, the board of public lands and build-
ings entered into a written contract with one C. F. Bar-
ras, by which the latter undertook the construction of a
building for state purposes. The contract contained the
following covenant:
~ “And the said first parties agree to give to the state
of Nebraska a good and sufficient bond in the sum of
$10,000, executed by an approved surety company, con-
ditioned for the faithful performance of this contract, and
also conditioned for the payment of all labor and material
used in the erection of said building.”

A statute in force at the time required the board in
such cases to take from the contractor a bond conditioned
“for the payment of all laborers and mechanics, for labor
that shall be performed” pursuant to the contract, but
inade no provision concerning the material to be fur-
nished thereunder, nor reference to any persons other
than those above mentioned. Barras made a written ap-
plication to the defendant in error, also defendant below,
to execute a bond as required by the contract, and under-
taking to indemnify it for loss or damages, if any, oc-
casioned by so doing. The defendant, for a consideration,
complied with the request, the instrument purporting by
recitals upon its face to be the joint obligation of Barras
as principal and the defendant as surety. The defendant,
after executing it, delivered it to Barras with instructions
to sign it and tender it to the board. He delivered it to
the board without his signature, and the latter accepted
and approved of it in that condition. Barras performed
his contract, and, in the accomplishment of that end, sub-
let the heating and plumbing apparatus requisite therefor
to one H. H. Gaffey. Gaffey performed his sub-contract
and purchased the material used in so doing from the
plaintiffs in error. The board accepted the building and
settled with and satisfied Barras, and the latter did the

ke with Gaffey, but Gaffey has not paid the plaintiffs in
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error or either of them. This suit is upon the bond to re-
cover for the heating and plumbing materials above men-
tioned. Judgments of the district court for the defend-
ants are sought to be reversed by these proceedings. That
court found, in substance, correctly, as we think, that
there is no evidence that the plaintiffs sold the material to
Gaifey with especial intent or view to its use in the build-
ing in question, but that presumably the sales were made
solely upon faith in and reliance upon his individual
credit and responsibility, and that, at the times of the
itnal payments by the board to Barras and by the latter to
Gaffey, neither that body nor Barras had been notified or
had any knowledge that there was any sum due or unpaid
for the materials or any of them on account of which the
actions were brought. The relevancy and materiality of
these findings, as well as of the fact that the defendant
was in like ignorance, are disputed, and may be doubted,
except in so far as they have a bearing wpon the question
whether the materials were furnished with a view and
purpose that they should be used in the construction of
this building. And this question is itself unimportant,
unless it shall be determined that the mechanics’ lien law
governs or in some way affects the rights of the parties.
But in that case, the question having been answered in
the negative, the point is not advantageous to the plain-
tiffs. We are, however, unable to see that the mechanics’
lien law is applicable in any way to this transaction, and
we will not pursue the subject further. Beyond this,
these findings may be regarded as evidence of laches, but
whether they are enough such to defeat an otherwise
sufficient cause of action need not be decided.

If the instrument in suit is not invalid for lack of due
execution, it derives no obligatory force from the statute
in so far as it makes reference to material to be used in
the erection of the building. Fidelity & Deposit Co. ».
Parkinson, 68 Neb. 319; Huck & Co. v. Gaylord, 50 Tex.
578; MeCluskey v. Cromwell, 11 N. Y. 593; Kieldsen v.
Wilson, 77 Mich. 45, 43 N. W. 1054.
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So far as this subject matter is concerned, the bond can,
we think, be regarded as no more than a common law obli-
gation. The instrument named Barras, the contractor, as
principal, and is conditioned “that if said principal shall
well, truly and faithfully comply with all the terms, cov-
enants and conditions of said contract on his part to be
kept and performed according to its tenor, and shall pay
for all labor and material used, then this obligation is
to be null and void.” It cannot be successfully disputed ‘
that Barras fulfilled this condition literally. It is disputed
whether Barras’s sub-contract with Gaffey was not in vio-
lation of his contract with the state, and if it was not
therefore itself void and a forfeiture of the latter. But we
canuot understand how that is a matter which concerns
the plaintiffs in these actions. The state, at any rate, did
not see fit to enforce a forfeiture, and Barras, by the
means mentioned, became the owner of the materials used
in constructing the building and paid for them in good
faith and without knowledge or notice that the person
from whom he acquired them had not done likewise; and
this was all that the bond or his contract required of him.

The foregoing conclusion suffices to dispose of the case,
bhut another question was strenuously litigated and ought,
perhaps, to be decided. The bond was entrusted by the
defendant to Barras as its agent, with instructions to
affix to it his own signature and deliver it to the board
and not to deliver it otherwise. He was an agent there-
fore for a special purpose and with limited authority. The
limitation was expressed in the plainest and most un-
equivocal terms on the face of the instrument itself, which
recites its execution by himself as principal and by the
defendant as surety for him only. The obligee is con-
clusively presumed to have read the instrument and to
have known that the delivery by Barras was in excess of
his powers as agent. It does not appear that the defend-
ant was ever made aware of that fact until the beginning
of these actions. According to a long settled rule of this
court the instrument, therefore, never became a contract
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by the defendant. United States Fidelity & Guarenty Co.
v. Ridgley, 70 Neb. 622, and cases there cited. See also
Cutler v. Roberts, 7 Neb. 45 Mullen v. Morris, 43 Neb. 596
Middleboro Nat. Bank v. Richards, 55 Neb. 682, and the
same rule applies to a statutory bond. Bollman v. Pase-
walk, 22 Neb. 761; Gray v. School District, 35 Neb. 438.

It is contended that the reason for this rule fails in the
case at bar because the principal had given the surety a
separate contract of indemnity, but the argument is, we
think, not good. The indemnity was for the giving of a
bond upon which Barras should be bound as principal.
Such a bond was never given. It is a matter of indiffer-
ence whether the surety’s reasons for requiring the prin-
cipal to be bound upon the instrument were good or
bad, or were for his advantage or not. It had a right to
prescribe such conditions as it saw fit, and to become
bound, if at all, only in such manner as it chose. The
condition, however, was for its advantage. Had Barras
signed the instrument, the defendant would have been
~entitled to have him made a party to any suit upon it, and,
in case of recovery in such suit, to have his property first
exhausted for the satisfaction of the judgment, and in
case of payment by itself, to have the right of exoneration
determined and the amount thereof ascertained without
the expense, delay and uncertainty of a suit npon another
contract. Note in 90 Am. St. Rep. (Hstate of Ramsay v.
People) at page 193.

For both the foregoing reasons, therefore, it is recom-
mended that the judgments of the district court be af-
firmed.

LerroN and OLpHAM, C C., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgments of the district
court be

AFFIRMED.
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Neal v. Vansickle.

JouN F. NEAL ET AL. V. WILLIAM VANSICKLE ET AL.
Frep JuneE 9, 1904, No. 13,692.

1. Drainage: CoNsTITUTIONAL Law. The drainage and reclamation of
large tracts of swamp and overflowed or submerged lands is a
matter of general public utility and concern, for which the leg-
islature may provide by the creation of local administrative or-
ganizations or political corporations.

2. Assessments upon private property to defray the cost of local im-
provements are void if in excess of the benefits conferred, or if
levied without motice to persons upon whose property they are
imposed, or affording them an opportunity to be heard.

ERRoR to the district court for Nemaha county: JOHN
S. SruLL, JUDGE. Reversed.

Neal & Quackenbush, for plaintiffs in error.
Edgar Ferneau, contra.

Awmes, C.

In 1903 the legislature passed an act, chapter 116 of the
laws, sections 1-19, article IV, chapter 89 of the Compiled
Statutes (Annotated Statutes, 5561-5579), the purpose of
which is expressed in its title as follows:

‘«An act to provide for the formation of drainage dis-
tricts; for the reclamation and protection of swamp, over-
flowed, or submerged lands; to provide for the acquirement
of rights of way, easements and franchises, or other prop-
erty necessary to carry out the purposes of this act; to
prescribe the course of procedure to be followed to ac-
complish such object; and to prescribe a penalty for the
wilful and malicious injury or interference with the rights
or property of said districts.”

Pursuant to this act, thirteen persons owning contigu-
ous tracts of land in Nemaha and Otoe counties, aggre-
gating nearly 4,000 acres, joined in the execution of
articles of association for the creation of a drainage dis-
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trict including said lands and also a large number of other
tracts in said counties, the owners of which refused to
join in such association. The articles thus adopted were
filed as the act prescribes and presented to the district
court for Nemaha county together with a prayer for an
order or judgment establishing the association as a public
corporation of the state in conformity to said act. It is
not disputed that the entire procedure, including service
of process upon the nonconsenting landowners, was in
all respects such as is prescribed by sections 1 and 2 of the
act for obtaining the judgment prayed for. Various ob-
jections were made by the persons refusing consent, but
all united in one contention, namely, that the act men-
tioned is unconstitutional and void, and solely in consid-
eration thereof the court dismissed the application. The
moving parties bring the proceeding to this court by peti-
tion in error.

The record thus presents primarily and directly but
two questions, namely, whether the drainage of large
tracts, swamp and overflowed or submerged lands, is a
subject of such public and general interest that the legis-
lature may provide for it by general enactment, and, if
s0, whether such provision may include the creation of
local political organizations to serve as agencies for the
accomplishment of the desired end. If these questions are
answered in the affirmative, it must, we think, be conceded
that the method of creation or organization is a matter
purely and exclusively of legislative discretion with which
the courts have no power to intermeddle. It will not be
contended that the courts have the right to dictate how
road districts or school districts or townships or coun-
ties shall be created or organized, nor with what admin-
istrative powers or functions they shall be endowed,

“d, ebviously, what is true of them in this respect is trae
of any other similar governmental agency that the leg-
islature may see fit to call into being. The creation
of such bodies is an act of sovereignty and the
consent of the inhabitants, unless expressly re-



Vor. 72] JANUARY TERM, 1904. 107

Neal v. Vansickle.

quired by constitutional enactment, has never been
thought to be requisite. That the districts contem-
plated by the act are intended to be of a purely public
and administrative character, is evident as well from the
title as from the body of the law itself. Its officers are
chosen by popular election and their powers, duties, com-
pensation and terms of service are prescribed by the stat-
ute. The sources of its income are predetermined as are
also the uses to which it may be applied, and the county
treasurer is made the custodian of its funds, and his dis-
bursement of them regulated as in case of other public
moneys.

In our opinion, it is too late in the day to contend that
the irrigation of arid lands, the straightening and im-
provement of watercourses, the building of levees and the
drainage of swamp and overflowed lands for the improve-
ment of the health and comfort of the community, and the
reclamation of waste places and the promotion of agri-
<tlture, are not all and every of them subjects of gen-
eral and public econcern, the promotion and regulation of
which are among the most important of governmental
powers, duties and functions. Authorities to this effect
are numerous, and of the highest character, and are so
easily accessible that their recapitulation here would serve
no useful purpose, They may be found collected in the
opinion of the supreme court of Missouri in Mound City
Land & Stock Co. v. Miller, 170 Mo. 240, 60 L. R. A. 190,
and in an elaborate marginal note. We know of no re-
cent aunthority to the contrary. The decision of this court
in Jenal v. Green Island Draining Co., 12 Neb. 163, much
relied upon by defendants in error, is not in conflict here-
with. In that case, the body seeking to exercise the
powers of eminent domain and of assessment and taxa-
tion, was a private corporation having officers and fune-
tionaries of its own choosing, governed by rules and regu-
lations of its own devising, and enjoying the free dispo-
sition of its income. Such an organization is as unlike
that now under discussion as can well be conceived of.
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The foregoing conclusion, if sound, suffices for the dis-
position of the present proceeding, because nothing is herc
involved but the question of the vahdlty of an organiza-
tion created in the manner prescribed by the act of 1803,
and the decision of that question does not preclude a
future inquiry into the validity of the powers conferred,
or sought to be conferred upon it, or the legality of the
methods prescribed or that shall be adopted for their
exercise. A municipal corporation would not cease to
exist because its charter attempted to confer upon it
powers of assessment or taxation, or of eminent domain or
of police regulation in violation of the constitution, hut
its defects and insufficiencies in these respects would be
suppiied and remedied by subscquent legislation, and the
same would be true, under like circumstances, of a drain-
age district. But, inasmuch as objection is made to the
12th and 14th sections of the act, and inasmuch as these
sections prescribe the sole means by which the organ-
ization may obtain funds for the prosecution of its pur-
poses, so that, if they were void, it would remain inani-
mate until Vitalized by new legislation, it is important
that they receive present consideration. Of these sections
the following are copies:

“Sec. 12.  As soon as said drainage district shall have
been organized as aforesaid, and in order to defray the
expenses for said topooraph]cal survey, the condemnation
of any right of way, easement or franchise and construct-
ing any ditch, drain, dyke or other works, maintain the
same, and to pay such officers, servants and emplovees as
are allowed compensation by law, the said board of super-
visors may order the assessment of a tax, not exceeding
fifty cents on each acre of land situate in said district to
be benefited, Provided, that in apportioning the tax or
assessment to be borne by each separate tract of land, due
regard shall be had to the amount of benefit expected
to accrue, proportionately, to such separate tract and
shall be determmed in the first instance by the drain
commissioner and shall be equalized and approved by
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the board of supervisors and not excluded by court, for
each and every year, and until no further expenditure of
money in that behalf shall be necessary; and whenever
the said board of supervisors shall have, by resolution,
ordered the assessment of a tax, the secretary of the board,
under the seal of the district, shall cause a certified copy
of said order describing each piece or parcel of land, right
of way, road or property so benefited to be transmitted to
the eclerk of the county in which said drainage district
shall be situated, and in case said drainage district shall
be situated in two or more counties, then to the clerk of
each county in which any portion of said district- may be
situate; and the said tax shall be extended on the tax
book of the county on the real estate to be benefited,
gituated in said district, in the same manmner that other
taxes are now extended, in a column under the heading
of ‘drainage tax,” and shall be collected by the treasurer of
the county in which the real estate is situated on which
the tax is levied.”

«Sec. 14. The board of supervisors of any such dis-
trict may, with the consent of the owners of not less than
two-thirds of the whole number of acres in said district,
given at an election held for that purpose at a time and
place in said district to be fixed by such board, and upon
notice for the same length of time and under an organiza-
tion of the meeting the same as provided in case of the
election of supervisors, borrow and issue bonds therefor
upon the credit of said district, any sum not exceeding six
dollars per acre upon all lands in said district, to be used in
paying for right of way and in constructing the drainage
works authorized in this act; such bonds shall bear not ex-
ceeding six per cent. per annum, and shall not be sold for
less than par. Upon negotiating any such loan, it shall
be the duty of the board of supervisors to assess upon said
district not exceeding fifty cents per acre in any one year,
for the purpose of producing a sinking fund with which
to pay the interest and principal of said bonds-as it
matures; and no such bonds shall be made to run for more
than twenty years.”
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Objection is made to section 12, because it does not
prescribe notice to the landowners of the making of the
assessment or of the time and place of its equal-
ization by the beard of supervisors. We think that
the weight of reason and authority is that an assessment
on account of local improvements which is required to be
levied in proportion to benefits, is void if the property
owner is not notified or afforded an opportunity to be
heard. Stuort v. Palmer, 74 N. Y. 183; Thomas v. Gain,
356 Mich. 155, 24 Am. Rep. 535; 2 Cooley, Taxation (2d

ed.), 653-655.

- But it does not follow that the section in question is
void. The board by whom the assessment is to be equal-
ized and levied, is an elective deliberative body, to which
is committed general supervision of the affairs of the
district. It necessarily has implied power to prescribe
rules and regulations for its own conduct and the transac-
tion of business in its charge, in conformity to whatever
rules and principles of law are applicable thereto, includ-
ing provisions for notice of the time and place of their
sittings as a board of equalization and the manner in
which interested persons shall be afforded an opportunity
to be heard. The fact that the assessment is to be made
in anticipation of benefits to be dervied from a definitely
described public work, thereafter to be constructed, is not
in our opinion fatal, although the legislative wisdom of
such a policy may be doubted.

There is more serious objection to section 14. It must
be regarded as the settled law of this state that assess-
ments to defray the cost of local improvements must not
exceed the value of the benefits conferred upon the prop-
erty affected. Hanscom v. City of Omaha, 11 Neb. 37;
8Bmith v. City of Omaha, 49 Neb. 883; Cain v. City of
Omaha, 42 Neb. 120. :

The district has no power of general taxation and no
means of acquiring revenues except from assessments of
this character. This section purports to empower it to
.incur a debt equal to six dollars upon every acre of land
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within its limits. It may well happen that none of the
land will be benefited to exceed that sum or even by so
much, and that the greater part or all of it may be bene-
fited very much less. In order to meet its obligations in
such a case it would be indispensable that some or all of
the land should be taxed in excess of the limitation pre-
scribed in the foregoing decisions. In view of this fact,
the section evidently contemplates what counsel calls a
“level assessment” of fifty cents an acre annually on all the
lands in the district, without apportionment with respect
to benefits, for the purpose of paying the principal and in-
terest of the proposed bonds. Both such obligations and
such a tax would be in excess of the powers which the
legislature may constitutionally grant to the district and
would be void, and we are of the opinion, therefore, that
this section of the statute is also void. Besides this, the
scheme proposed is an indirect method of farming out or
selling the public revenues in anticipation of their collec-
tion, a practice that has been productive of intolerable
evils whenever and wherever adopted. But section 14 is
not an indispensable or cssential feature of the act, and it
may be stricken out without defeating its principal objects
or seriously impairing the efficiency of the organization.
Its elimination will, at most, delay somewhat the active
prosecution of the intended improvements and the legis-
lature may be applied to for additional powers if they
shall be thought to be needed.

It is recommended that the judgment of the district
court be reversed and the cause remanded for further pro-
ceedings.

LerroN and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for further
proceedings.

REVERSED.
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AACHEN & MUNICH FIRE INSURANCE COMPANY ET AL. V.
C1rrTY OF OMAHA ET AL.

Frep June 9, 1904. No. 13,616.

ORIGINAL action to cancel municipal taxes. Dismissed.
Greene, Breckenridge & Kinsler, for plaintiffs.
C. C. Wright, contra.

AwmEs, C.

This is an original action in this court; the obiect and
prayer of the petition in which is to procure a judgment
of this court canceling and annulling certain alleged levies
of taxes by the maxor and council of the city of Omaha
against or upon certain insurance companies doing busi-
ness in that city, on the ground that the asssessments
upon which the levy was made are void. TIn our opinion,
the subject matter is not within the jurisdiction of this
court. By section 2, article VI of the constitution, this
court is given original jurisdiction of only “cases relating
to the revenue, civil cases in which the state shall be a
party, mandamus, quo- warranto, habeas corpus,” etc.
Evidently the word revenue as here used has no reference
to the revenues of municipal corporations, but to those only
which are required for the purposes of general state ad-
ministration.

We recommend, therefore, that the action be dismissed
at the costs of the plaintiffs.

Lerron and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the action be dismissed at the
costs of the plaintiffs.

DISMISSED.
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PROVIDENT SAVINGS LIFE ASSURANCE SOCIETY V. CITY OF
OMAHA ET AL.

Frep JuNg 9, 1904, No. 13,615.

ORIGINAL action to cancel municipal taxes. Dismissed.

John J. Sullivan, Montgomery & Hall and Greene,
Breckenridge & Kinsler, for plaintiff.

C. C. Wright, contra.

Awmes, C.

This case differs from that of Aachen & Munich Fire
Ins. Co. v. City of Omaha, ante, p. 112, only in the cir-
cumstance that the plaintiff is a life insurance company
instead of a fire insurance company. It is unnecessary to
repeat our reasons for recommending that the action be
dismissed at the costs of the plaintiff.

LerTON and OLpHAM, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, it is ordered that the action be dismissed at the

costs of the plaintiff,
DisMISSED.

11
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CHICAGO, BURLINGTON and QUINCY RAILROAD COMPANY
v. LEwiS RUSSELL.

FiLep June 9, 1904, No. 13,520.

1. Infants: NEGLIGENCE: QUESTION FoR JURY. No arbitrary rule can
be established to fix the time at which a child, during its minor-
ity, may be declared wholly capable or incapable of understanding
and avoiding dangers to be encountered upon railroad tracks.
Ordinarily, such question is one of fact for the jury.

2. Injury: Evipence. Where a freight train is stopped across a village
street and sidewalk near the depot for the period of 20 or 30
minutes, and there is an opening of 2 feet between the hind car
of the freight train and a stationary car on the side track, about
15 feet from the sidewalk, in an action for injuries sustained
while passing through this opening, it is proper to show that
plaintiff saw others crossing through this opening ahead of him,
and that it was the custom of the railroad company, for a long
time prior thereto, to make openings of a similar character
through freight trains similarly situated, for the purpose of
showing a license or invitation of the railroad company to the
public to pass through this opening.

3. Negligence: QuEsTION For JURY. Where the hind car of a freight
train projects over and across a public crossing, and remains in
this condition for a period of 20 or 30 minutes, and a large num-
ber of people are at the depot, and, necessarily, pass around the
rear end of the car in going to and from the depot, it is for the
jury to determine whether it is actionable negligence for the
railroad company to start its train with a backward motion,
without giving a special warning before doing so.

4. Evidence examined, and held sufficient to sustain the judgment of
the trial court.

Error to the district court for Richardson county:
Joun S. STULL, JUDGE. Affirmed.

Francis Martin, O. J. Weaver, J. W. Deweese and Frank
E. Bishop, for plaintiff in error.

R. Falloon, John Qagnon and C. Gillespie, contra.
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OLpaAM, C.

Rulo, Richardson county, Nebraska, is a town of about
900 inhabitants, situated on the banks of the Missouri
river, and traversed from cast to west by the main line of
the Chicago, Burlington & Quincy Railroad Company.
The greater number of the inhabitants reside south of the
tracks of such company. There are three side tracks and
the main line track of this company on the north side
and one side track called the “house track” on the south
side of the depot. Third street runs north and south from
the southern boundary of the town to the depot, and is
one of the mainly traveled streets of the village. There is
a sidewalk on the west side of this street leading imme-
diately to the depot platform, and cast of this sidewalk is
the traveled street. At the time of the occurrence of the
injury on which this cause of action is founded, there was
a freight train consisting of an engine and ten or twelve
cars in the yards at the station between 4 and 5 o’clock
in the evening. This freight train, which was switching
in the yards, left its caboose upon one of the tracks north
of the depot and backed in on the south or “house track”
for the purpose of allowing two passenger trains, each
going east, to proceed on the main track. TVhen the
freight train backed in on the “house track,” its hindmost
car extended over and beyond the sidewalk on the west
side of the street leading to the depot for a space of about
fifteen feet, and the train then consisting of an engine and
ten cars all coupled together completely blocked the pas-
sage both on the street and the sidewalk leading to the
depot. About two feet west of the hindmost car of the
freight train was a string of seven or eight cars which had
been previously backed in on this “house track” to an
elevator west of the sidewalk, so that when the train stood
in the position it occupied at the time of the injury, there
was a space of about two feet between the rear car of the
freight train and the foremost car in the string of cars
remaining stationary on the track. The freight train re-
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mained in this position for some twenty or thirty minutes
during the time the passenger trains were arriving and de-
parting over the main line track on the north side of the
depot.

Plaintiff, a boy twelve years of age, who brings this
action by his next friend, came up the sidewalk on Third
street from the south to go to the depot and from there
to his home in the northwest portion of the village; and
when he found the passage blocked on the sidewalk by
the freight cars, according to the testimony offered on his
behalf, he turned and went around the rear car attached
to the freight train, and attempted to pass through the
space between this car and the stationary car west of it,
and while doing so, the freight train, in preparing to move
forward to open the way, first slackened back, as one of
the witnesses described it, for the purpose of loosening
the brakes, and when it had done so, it caught the hand
of plaintiff between the drawhead on the hindmost car
of the freight train and the drawhead of the stationary
car standing on the track, and inflicted a severe injury to
plaintiff.

The material allegations of negligence relied upon by
plaintiff in his petition are as follows:

“That plaintitf further alleges that on the 19th day
of December, 1898, the said railroad company, through its
agents and employees, had a freight train which stopped
at said station on a side track for the purpose of allowing
another train to pass. That the defendant railway com-
pany at that time, negligently, wrongfully and unlawfully
obstructed the usual public travel on Third street across
said line at said station for about thirty or forty minutes
with its freight train of cars. That persons going to and
from said station on Third street objected to the unlawful
closing of Third street, upon which objection, the defend-
ant railway company disconnected and separated two of
the cars of said freight train about two feet apart at or
near the sidewalk of said street leading to said station,
for the purpose of allowing the foot travelers to cross the
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railway track of the defendant. Between the opening of
said train, the travel, on invitation of defendant, was re-
sumed at or near said sidewalk between the cars. That
during the time said two cars of said train were discon-
nected and separated and the travel was resumed on said
sidetrack through the opening thus made, this minor
plaintiff, a child of immature years, on said date and with-
out fault on his part, started from the south side of said
train on said line of travel to go home through said open-
ing in said freight train, and while attempting to do so,
the defendant railway company by its agents and em-
ployees, without warning, negligently and wrongfully and
without stationing a guard at said opening to warn the
public passing through the opening of said frain of cars
when the opening in the cars would be closed, negligently,
wickedly and violently, by means of the engine attache«l
to said train, closed the opening in said train of cars,
catching the plaintiff between the drawheads of said de-
tached portion of the train, severing the second finger of
the right hand and violently throwing plaintiff to the
ground.”

Defendant’s answer was, in substance, a general denial
and a plea of contributory negligence. On the issues thus
joined, there was a trial to a jury in the court below,
a verdict for plaintiff for one thousand dollars, judgment
on the verdict, and defendant railroad company brings
error to this court.

When the case was submitted to the jury, special find-
ings of fact were returned at defendant’s request. These
findings, we think, are all fully supported by the testi-
mony, and are as follows:

“1, Did the freight cars stand over and across the side-
walk and wagon road when Lewis (plaintiff) came to
them from the south? Answer, Yes.

“2. Were the cars continuous and connected to each
other from the sidewalk east to the engine? Answer, Yes.

“3. Was there any open space left between the cars
within the limits of the sidewalk? Answer, No.
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“4. Was there any open space between the cars west of
the sidewalk? Answer, Yes.

“5. If there was an open space between the cars west of
the sidewalk, was it caused by space accidentally left
between the cars backed in and other cars standing on the
house track? Answer, Yes.

“6. If there was an open space, how far was it west of
the sidewalk, and how wide was such space? Answer, 15
feet west from sidewalk. Opening two feet.

“7. Was Russell (plaintiff) hurt while trying to cross
the track through such open space, or by attempting to
cross under the train? Answer, Open space,

“8. Was Lewis Russell (plaintiff) negligent in attempt-
ing to cross the track while the cars were in his way?
- Answer, No.”

There is no complaint concerning the sufficiency of the
testimony to support any of these findings except the last.
With reference to this finding it is urged that, under all
the testimony touching on the occurrence of the injury,
plaintiff was clearly guilty of contributory negligence in
attempting to pass between these two cars. With this
contention, however, we cannot agree. While, as we shall
presently point out, there was much material evidence
offered by plaintitf wrongfully excluded by the trial court,
yet, under the evidence admitted, we think the question of
plaintiff’s negligence was properly one of fact for the
jury. The evidence admitted tended to show, that there
was an extraordinary crowd at the depot on the evening
that the accident took place, because it was expected that
the body of a soldier who had died in the Philippines would
be returned to that place on one of the evening trains
for burial, and on that account a large number of people
congregated at the station. It was also in evidence that
one other person had passed through the opening in which
plaintiff was injured five or ten minutes before him, and
it was undisputed that the crossing and street were blocked
by the freight train for from twenty to thirty minutes
before the injury was inflicted. Under this state of tho
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testimony, and in view of the fact that plaintiff was a
boy of only twelve years of age and should not be charged
with that high degree of caution which would be ex-
pected of an adult in guarding against possible accidents
at a railroad crossing, we think that the special finding
of the jury on this question was supported by sufficient
evidence. The authorities are uniform on the proposition,
that no arbitrary rule can be established to fix the time
at which a child, during its minority, may be declared
wholly capable or incapable of understanding and avoid-
ing dangers to be encountered upon railroad tracks.
Burger v. Missouri P. R. Co., 112 Mo. 238, 20 S. W, 439;
Western & A. R. Co. v. Young, 81 Ga. 397, 7 8. E. 912;
Eswin v. St. Louts, I. M. & 8. R. Co., 96 Mo. 290; Plumlcy
v. Birge, 124 Mass. 57; Meibus v. Dodge, 38 Wis. 300;
Cooper v. Lake Shore & M. 8. R. Co., 66 Mich. 261, 33 N.
W. 306.

But now cenceding, as we do, that each of these special
findings of fact are supported by competent evidence,
was there and is there sufficient evidence in the record to
sustain the allegation of plaintiff’s petition as to de-
fendant’s negligence occasioning the injury? Conceding
as we must, that defendant was negligent in obstructing
the sidewalk and crossing for the length of time which it
did, there is another essential link in the chain of casu-
alty between this negligent act in obstructing the side-
walk and crossing and a legal liability for the injury in-
flicted; and this link is the duty, if any, defendant owed
plaintiff and the public to give them a special warning
Lefore the train was started with a backward motion.
There is no dispute as to the bell having been rung or the
whistle blown before the train started; this warning,
however, would not be suflicient notice to avoid liability
for backing over a public crossing or closing an opening
left near a public crossing through which the public had
been invited by the action of defcndant to pass. Burger v.
Missouri P. R. Co., supra; Barkley v. Missouri P. R. Co.,
96 Mo. 367, 9 8. W. 763; Philadelphia, B. & W. R. Co. v.
Layer, 112 Pa. St. 414, 3 Atl. 874,
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But the difficulty here arises in determining whether
the evidence admitted by the lower court, in the case at
bar, is sufficient to show that the defendant owed the
duty of a special warning to plaintiff or anyone clse
passing through the opening above referred to. When
plaintiff testified in answer to a question of his counsel
that he had seen others pass through this opening, his
answer, on motion of counsel for defendant, was stricken
out; plaintiff's counsel then offered to prove by plaintiff
that he had seen others passing through this opening,
and that for a long time it had been the custom of de-
fendant to make an opening between its freight cars on
this particular track, for the purpose of allowing the pub-
lic to pass through to the depot when the freight train was
on the “house track.” This offer was denied, as were
similar offers from other witnesses, so that the only evi-
dence admitted touching on this question was that of
plaintiff, that he himself attempted to pass through this
opening when he was caught and injured, and by one other
witness, who said that he had passed through the open-
ing safely some eight or ten minutes before the injury oc-
curred.

It is in evidence, and found to be true by the jury in
their answer to the fifth special finding, that this opening
was left accidentally and not intentionally by the railroad
company, so that, to charge defendant with the duty of
giving a special warning to the public at this place before
starting the train, even with a backward motion, we think
it was necessary that proof should have been admitted
tending to show an invitation to travel at and through the
opening sufficient to charge the defendant’s agents with
knowledge of such fact. That evidence of this nature is
material in cases of this character, is established by an
unbroken line of authorities, some of which have already
been cited herein on other questions involved in this con-
troversy, and in addition to these may be cited, Atchison,
T. & 8. F. R. Co. v. Cross, 58 Kan. 424, 49 Pac. 599;
Thurber v. Harlan B.,, M. & F. R. Co., 60 N. Y. 326.
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The question then arises as to whether, notwithstanding
the erroneous rulings of the district court on testimony
offered by plaintiff, there is still sufficient evidence in the
record to show that the railroad company should have
given a special warning to passersby at the rear end of its
train before starting with a backward motion. It is in
evidence that there was a large c¢rowd at the depot just
before the accident occurred, and that most of the travel
to the depot was over the sidewalk, which was obsftructed
by the train of cars. It is undisputed that one car stooi
over the sidewalk for about 20 or 30 minutes before the
accident occurred. It is also in evidence that the mail
carrier notified the conductor of the freight train, who was
standing on the platform of the depot, to move the train
from the crossing, so that the mail wagon could pass. It .
was testified by the defendant’s witness Jackson, that he
saw people passing through the opening between the cars
before the plaintift’s injury; that defendant's brakeman,
Dentner, while passing along the line of freight cars a few
minutes before the injury, saw the opening between the

cars.
" After considerable hesitation we have concluded, from
this testimony, that there is sufficient evidence in the
record to charge plaintiff with the duty of giving a special
warning at the rear end of its train before putting it in
motion with a backward movement. It seems to us, in
view of the special finding of the jury, that the case stands,
so far as the liability of the defendant is concerned, as
though there had been no cars on the sidetrack and de-
fendant had merely backed one of its cars over the crossing
for a distance of 15 feet and permitted it to remain there
for 20 or 30 minutes when a large number of people were
congregating at the depot, and necessarily passing back-
ward and forward around the cars; and this, too, when
the agents in charge of the train were in a position where
they should and must have known of these surroundings.
It seems clear, under the authorities heretofore cited, that
defendant did owe a duty both to plaintiff and to the
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public to give a warning before starting its train with a
backward motion under such conditions.

We therefore conclude that the evidence is sufficient to
sustain the judgment, and, finding no reversible error in
the record, we recommend that the judgment of the dis-
trict court be affirmed.

AMES, C,, concurs. ~

By the Court: For the reasons stated in the ,forvegoing
opinion, the judgment of the district court is

AFFIRMED.

IFARMERS & MERCHANTS INSURANCE COMPANY V. THOMAS
E. MICKEL.

Foep June 9, 1904. No. 13,541,

1. Insurance: INSURABLE INTEREST. If the holder of an interest in
property will suffer loss by its destruction, he may indemnify him-
self therefrom by a contract of insurance. If, by the loss, the
holder of the interest is deprived of the possession, enjoyment or
profit of the property, or a security or lien resting thereon, or
other certain benefits growing out of or depending upon it,
he has an insurable 1interest. Following German Ins. Co. v.
Hyman, 34 Neb. 704,

2, Forfeiture: WArvER., When an insurance company issues its policy,
and accepts and retains the premium, without requiring an
application by the insured, and without making inquiry as to
the condition of ihe property or the state of its title, and the
Insured has, in fact, an insurable interest, the company will
be conclusively presumed to have insured such interest, and to
have waived all provisions in the policy providing for its for-
feiture by reason of any facts or circumstances affecting the con-
dition or title of the property in regard to which no such state-
ment was required or inquiry made. Following German In-
surance & Savings Institution v. Kline, 44 Neb. 395,

ERROR to the district court for Douglas county: Jacon
FAwcCETT, JUDGE. Afirmed.
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Henry W. Pennock and Halleck F. Rose, for plaintiff
in error.

O’Neill & Gilbert, contra.

OLpHAM, C.

This is a suit on a policy of insurance. There is no
disputed question of fact underlying the controversy.
The plaintiff in the court below procured the policy of
insurance from defendant’s agent on his dwelling house
and its contents. During the existence of the policy the
house and contents were destroyed by fire. After proper
notice of the fire to the defendant company, the loss of
the houschold and kitchen furniture was adjusted snd
paid by the company, but all liability for loss on the build-
ing was denied, because the Dbuilding was situated on
leased premises. The insurance policy contained, among
others, the following stipulation :

“If the interest of the insured in the property be any
other than the entire unconditional and sole ownership of
the property for the use and benefit of the insured, or, if
the building stands on leased ground or ground not act.
ually owned by insured in fee simple, it must be so es-
pressed in the written portion of the policy; otherwise
the policy shall be void.”

The policy was issued on the oral application of plain-
tiff’s brother, who was acting for him, and no representa-
tion of any kind was made touching the nature of the
plaintift’s title to the land on which the building was
situated. The undisputed evidence showed that the house
destroyed by fire was worth considerably more than the
amount for which it was insured. There was no claim of
fraud or misrepresentation in procuring the insurance,
the defendant company relying solely on the above stipula-
tion as a warranty, which was broken on the delivery of
the policy. On issues thus joined, there was a trial to
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the court, without the intcrvention of a jury; judgment
for plaintiff, and defendant brings error to this court.

The first question urged for our consideration, in a
very able brief filed by the insurance company, is as t)
whether the plaintift in the court below was possessed of
an insurable interest in the house, situated, as it was
conceded to have been, upon leased ground. It was alleged
in defendant’s answer, and admitted by plaintiff, that the
house was built upon a substantial brick or stone founda-
tion, that it had a cellar excavated bencath it, was at
tached to, and under ordinary circumstances would have
passed with the realty. But conceding, for the sake of the
argument, that the contention is true to this extent, it does
not follow that the plaintiff had no insurable interest in
the building, even if he could have been restrained from
removing it in a suit by the owner of the fee, for as was
=aid by this court in German Ins. Co. v. Hyman, 34 Neb
704 :

“If the holder of an interest in property will suffer loss
by its destruction he may indemnify himself therefrom by
a contract of insurance. If, by the loss, the holder of the
interest is deprived of the possession, enjoyment, or profit
of the property, or a security or lien resting thereon, or
other certain benefits growing out of or depending upon it,
he has an insurable interest.”

It being clearly apparent that plaintiff in the court be-
low was the holder of an insurable interest in the dwell-
ing house, we proceed to the consideration of the next con-
tention of the insurance company, which is that the stipu-
lation in the policy is a warranty which was broken on the
delivery of the policy. The company frankly admits that
to reach this conclusion we will be under the necessity
of overruling our former adjudications in Slobodisky .
Pheniz Ins. Co., 53 Neb, 816; Pheniz Ins. Co. v. Fuller, 53
Neb. 811; Hanover Ins. Co. v. Boln, 48 Neb. 743, and Ger-
man Insurance & Savings Institution v. Kline, 44 Neb.
395, because, as alleged in the brief, “they are at war with
fundamental principles and should be overruled.” The
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doctrine which has long received the approval of this
court, and which was followed by the learned trial judge
in the determination of the instant case in the court be-
low, was well stated by IrvINE, C., who spoke for the court
in German Insurance & Sacvings Institution v. Kline,
supra, when he said:

“When an insurance company issues its policy and ac-
cepts and retains the premium without requiring an ap-
plication by the insured, and without making any inquiry
as to the condition of the property or the state of the title,
and the insured has in fact an insurable interest, the com-
pany will be conclusively presumed to have insured such
interest and to have waived all provisions in the policy
providing for its forfeiture by reason of any facts or cir
cumstances affecting the condition or title of the property
in regard to which no such statement was required or in-
quiry made. The real contract of insurance is made be-
fore the policy is written, and the insured, by accepting
{he policy with such a condition as the one relied upon,
cannot be deemed to have represented his title to be in
fee simple, or not by leasehold.” '

While it is true that the principle underlying this doc-
trine has been questioned by some eminent text writers
and a contrary rule is established by the adjudication of
courts of last resort in some other states, yet we do not
fecl that it is so radically wrong in principle, or so far re-
moved from the weight and current of authority as to
justify a departure from it in the case at bar. The most
that can be said of the rule which we have followed is, that
it is a mooted question on which eminent authorities
differ. The position of this court has the approval of
courts of last resort in such states as Pennsylvania, Mas-
sachusetts, Michigan, Wisconsin and Washington, and it
is a rule under which contracts of insurance have bLeen
entered into in this state between assured and insurer for
almost a generation, and unless it is clearly and unmistak-
ably wrong, it should not be departed from in the interpre-
tation of any contract entered into during the time that it
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was in force. There is nothing in this rule of construction
that can work any hardship or injustice to either of the
contracting parties for insurance. If the underwriters do
not desire to insure buildings situated on leased premises
they can exclude this class of risks entirely from their
liabilities, but as long as they provide conditions in their
policies, under which buildings situated on leased prem-
ises may be insured, when fully advised of the extra hazard
of insuring buildings so situated, it is no hardship to re-
quire them to make an inquiry as to the nature of the title
of the insured to the grounds upon which the building is
located, beforc accepting the premium and delivering a
policy of insurance covering such risk. It seems to us,
that as long as insurance companies desire to avail them-
selves of the profits that may arise from issuing policies on
buildings situated on grounds to which the assured has not
the fee simple title, they should either voluntarily carry
‘the extra hazard of such risks or use ordinary diligence
in inquiring as to the character of the title before accept-
ing the benefit of the undertaking. We believe the rule
of this court announced in Rochester Loan & Banking Co.
v. Liberty Ins. Co., 44 Neb. 537; Insurance Co. of North
America v. Bachler, 44 Neb. 549; Hanover Ins. Co. v.
Boln, supre, and Pheniz Ins. Co. v. Fuller, supra, is sound
in principle and should be adhered to.

We therefore recommend that the judgment of the
district court be affirmed.

AMEs and LerToN, CC., concur.

By the Court: Ior the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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LiNcoLN TRACTION COMPANY V. Lucy A. HELLER, AD-
MINISTRATRIX.*

FiLep June 9, 1904. No. 13,549.

1. Negligence: QUESTION For JuRY. Whére the proximate cause of an
injury depends upon a state of facts from which different minds
might reasonably draw different inferences, it is a proper
question for the consideration of a jury.

: ActioNn. The violation of any statutory or valid munici-
pal regulations, established for the purpose of protecting per-
sons or property from injury, is, of itself, sufficient to prove
such a breach of duty as will sustain a private action for
negligence, if the other elements of actionable negligence con-
cur. Omaha Street R. Co. v. Duvall, 40 Neb. 29, followed and
approved.

3. Street Railways: LiABiLITY FOrR INJURIES. Street railway com-
panies are common carriers of passengers. As such they are
bound to exercise for the safety of their patrons more than
ordinary care. They are required to exercise the utmost skill,
diligence and foresight consistent with the business in which
they are engaged, and are liable for the slightest negligence.
Lincoln Street R. Co. v. McClellan, 54 Neb. 672, followed and
approved.

The law presumes that one injured while being
transported by a common carrier was injured in consequence
of the latter’s negligence; and, to escape liability, it must show
that it has discharged the full measure of its legal duty, and
was in nowise to blame for the accident, unless defendant’s
negligence contributed thereto. Lincoln Street R. Co. v. Mc-
Clellan, 54 Neb. 672.

5. Trial: REvViEw. Action of the trial court in refusing to enter
judgment on a verdict not agreed to by all of the jury is
correct.

Error to the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Clark & Allen, for plaintiff in error.

Burr & Spencer, contra.

#* Rehearing allowed. See opinion, p. 184, post.
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OLpuaM, C.

Plaintiff, as administratrix of the estate of Thomas C.
Heller, sued the defendant, the Lincoln Traction Com-
pany, alleging that through the negligence of the defend-
ant, Thomas C. Heller was killed while being transported .
as a passenger on the defendant’s car. The negligence
charged in plaintift’s petition, briefly summarized, is, that
there was no conductor on the car at the time deceased was
injured; that the car was overheated; that the folding gate
on the left side of the front platform was open; that the
car was not provided with proper guards and fenders, was
not a car of the latest pattern and was being operated in
violation of the provisions of a city ordinance of Lincoln;
that plaintitf’s intestate while riding on the car became
sick with vertigo and in attempting to leave the car fell
from the front platform and was killed because of the
dangerous and improper construction of the car. Defend-
ant’s answer was in substance a general denial and plea
of contributory negligence. On issucs thus joined there
was a trial to the jury and verdict for plaintiff for $700;
judgment on the verdict, and defendant brings error to
this court.

The first question called to our attention in the brief
of defendant company is, that the evidence is not sufficient
to sustain the judgment. This contention has necessitated
a careful review of a lengthy bill of exceptions, in which
we find competent evidence introduced by plaintiff tending
to show the following material facts bearing on the cause
of the injury: About 6 o’clock on the evening of the
accident, plaintiff’s intestate entered defendant’s street
" car at 11th and O streets, presumably intending to go to
his residence in the southeastern portion of the city. The
car was being operated by a motorman, without a con-
ductor, and fares for the passage were deposited in a box
at the end of the car, arranged for that purpose. After
the deceased entered the car, he sat down for a few min-
utes, and when the car had gone near to ¢ and 14th
streets, he arose and rang the bell, presumably to have the



VouL. 72] JANUARY TERM, 1904. 129

Lincoln Traction Co. v. Heller.

car stopped for the purpose of permitting him to alight.
Plaintiff’s testimony tended to show the deceased had
suffered from a sunstroke sometime before the injury, and
that when overheated he was subject to dizziness and
sometimes to vertigo. Two of the passengers on the car
noticed that deceased appeared to walk unsteadily from
the car when he approached the forward door. The motor-
man was checking the car in obedience to his signal, pre-
paratory to stopping it at the 14th street crossing, when
the accident occurred. When deceased stepped on the
platform of the car, according to the evidence of those who
saw the accident, he reeled and pitched forward to the
ground. His clothing was caught by either the projecting
hub or the oil can on the side of the car and he was
drawn along the rail on the track for probably twenty
feet, where he was picked up with his skull crushed and
most, if not all, of his ribs broken. Plaintiff’s evidence
showed that the car operated by defendant company was
an old horse car that had been reconstructed into an
electric car, and that the car was what one of their wit-
nesses called a “bob-tailed” car, that is, it was shorter and
narrower than a modern car constructed for electric lines;
that the wheels of the car projected even with and beyond
the sides of the car. A platform had been built out at cach
end of the car when it had been reconstructed, causing the
ends to project beyond the wheels under the car, which gave
it an unsteady and rocking motion. It was in evidence,
without dispute, that there were no fenders at the end of
the car and no wire netting or other guards at the sides
to protect the machinery underneath. Evidence was also
introduced on the part of plaintiff, tending to show that
the car was in no sense one of modern construction; but
on the contrary, that it lacked many of the essential ap-
pliances for public saftely which are in common use by
clectric street railways at the present day. An ordinance,
regulating street railways of the city of Lincoln, duly
enacted in 1898, was introduced, which provided as

follows:
12
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“The cars shall be of the latest pattern and provided
with suitable guards or fenders, and at night a headlight
shall be fixed to the front dash, or upon the roof thereof,
and each car shall be operated by a competent and skilled
motorman, and also, at such times and places as shall be
required for the safety of the publie, and passengers upon
said cars, by a conductor, and said cars shall not be pro-
pelled at a dangerous rate of speed. The motorman or
conductor as the case shall be, in charge of said cars, shall
at all times be prepared to make change to an amount
not to exceed two dollars.”

The allegations with reference to the car being over-
heated and with reference to defendant’s negligence in
not closing the gate on the front end of the car were taken
from the jury by the trial court, and the cause was sub-
mitted on the question of defendant’s negligence in the
construction of the car, and its failure to provide a con-
ductor as well as a motorman for its operation. In sup-
port. of the allegation of the petition, as to the necessity of
a conductor, evidence was introduced tending to show
that the car passed along the streets on which there was a
large amount of travel, and particularly so at the hour at
which plaintiff’s intestate entered the car. In opposition
to this, defendant interposed testimony tending to show
that the car in use was one of a pattern frequently used on
modern electric railways, and that plaintiff was under the
influence of intoxicating liquor at the time of the injury,
and also that the presence or absence of a conductor on
the ear was in no wise connected with the injury. After
a careful examination of the record in this case, we are
convinced that the question as to whether or not the car
in which deceased was riding was properly constructed
and protected by modern fenders and guards, was, under
the testimony offered, a proper question for the determi-
nation of the jury.

The question as to whether the absence of wire netting,

fenders and guards around the car was the proximate or
only a remote cause of the injury, was one depending on
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a state of facts from which different minds might reason-
ably have drawn different inferences, and under a well
established rule of this court a proper question to be left
- to the jury. Omaha Street R. Co. v. Loehneisen,
40 Neb. 37. It seems to us that the question of the pres-
ence or the absence of a conductor on the car at the time
of the injury, is likewise one from which different infer-
ences might have been drawn by fair and reasonable
minds. This conclusion is well illustrated by the argu-
ments of the learned counsel for the contending parties,
in the case at bar. It is claimed by counsel for the com-
pany that the presence of the conductor on the ecar, if
one had been there, could have made no difference to
the protection thrown around the deceased; that if such an
employee had been on the car he would have been on the
rear end platform, waiting to assist passengers to alight or
to enter the car when the 14th strect crossing was reached,
and would not have had his attention directed to deceased
as a passenger needing special assistance in alighting from
the car. On the contrary, it is urged by counsel for the
administratrix, that if a conductor had been on the car and
doing his duty he could not have helped taking notice of
the fact that the deceased was a sick man, who needed as-
sistance in alighting from the car, and that it is the duty
of the street railway to protect sick and afflicted people,
whom they have accepted as passengers, with such extra
care as their condition reasonably requires. This illus-
trates how different minds may draw different conclusions
from a fact which might or might not be a contributing
cause to this injury. Again, the ordinance of the city, in-
troduced in evidence, required a conductor, as well as a
motorman, to be provided wherever the necessity of public
travel required it, and this court has laid down the rule in
Omaha Street R. Co. v. Duvall, 40 Neb. 29, that “The
violation of any statutory or valid municipal regulation,
established for the purpose of protecting persons or prop-
erty from injury, is of itself sufficient to prove such a
breach of duty as will sustain a private action for negli-
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gence, if the other elements of actionable negligence con-
cur.”

Complaint is next urged against the action of the trial
court in giving paragraphs 5 and 6 of instructions of the
court, on its motion, which are as follows:

“When the plaintiff has shown that the deceased met

“With an injury, while being transported by the defendant,
and plaintiff has sustained damages thereby, then the bur-
den of proof is upon the defendant to prove by a prepon-
derance of the evidence that it was not guilty of negligence,
the proximate cause of his death. This is true unless the
plaintiff’s own testimony shows negligence upon the part
of the deceased, contributing to his death,as approximate
cause thereof.

“The burden of proof is upon the plaintiff to prove by
a preponderance of the evidence the other allegations of
its petition, that the deceased received injuries while be-
ing transported by the defendant company resulting in his
death, that by reason thereof the plaintiff has sustained
pecuniary damages as alleged in the petition, and the
amount of such damage, if any.”

1t is urged that these instructions erroneously shifted
the burden of proof on the defendant to show contributory
negligence when the fact of the injury had been estab-
lished. It seems to us, however, that these instructions
are fully supported by the doctrine announced in Lincoln
Street R. Co. v. McClellan, 54 Neb. 672, wherein SUL-
LIVAN, J., speaking for the court said: “It is settled by
the decisions of this court that street railway companies
are common carriers of passengers. As such they are
bound to exercise for the safety of their patrons more than
ordinary care. They are required to exercise the utmost
skill, diligence and foresight consistent with the business
in which 'they are engaged, and are liable for the slightest
negligence. This is the liability imposed by the common
law on all carriers of passengers for hire. The law pre-
sumes that one injured while being transported by a
common carrier was injured in consequence of the latter’s
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negligence; and to escape liability it must show that it
has discharged the full measure of its legal duty and was
in nowise to blame for the accident.”

It is last urged that the district court erred in not enter-
ing judgment on the first verdict returned by a jury in
this case in the lower court. The facts underlying this
contention are, that when the case was first called for
trial in the district court, a jury was impaneled, testimony
was offered and arguments delivered by counsel and the
jury instructed and directed to return a sealed verdict in
the morning. When the jury returned in the morning, the
foreman passed up a general verdict, with answers to
special findings submitted by the court. When the ver-
dict and answers to the special findings were read, the
court asked the jury if the verdict, and special.findings,
“Was the verdict of you all?” One of the jurymen an-
swered in substance that it was not his verdict and that he
did not agree to the special findings. The court there-
upon gave additional instructions to the jury, and directed
them to return to their room for further deliberation.
After lengthy deliberation the jury reported that it was
unable to agree and was discharged. Later in the same
term another jury was drawn, and the trial proceeded
anew. Counsel for the defendant company do not cite us
to any legal principle, and certainly to no section of the
statute, that was violated in refusing to receive the first
verdict, when one of the jurors answered that such was
not his verdict. In fact the court did just what section
290 of the code directs it to do, when on a poll of the jury
one member answers in the negative.

Finding no reversible error in the record, we recom-
mend that the judgment of the district court be affirmed.

LeTTON, C., concurs. AMES, C., not sitting.

By the Court: For the reasons stated in the foreging
opinion, the judgment of the district court is

AFFIRMED.
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The following opinion on rehearing was filed January
18, 1905. Judgment of district court reversed:

1. Common Carrier: INJURY: INsTRUCTION. In an action against
a common carrier on its common law liability for negligence to
recover damages for an injury causing the death of a passenger,
it is error to instruct the jury that, “When the plaintiff has
shown. that the deceased met with an injury while being trans-
ported by the defendant, and the plaintiff has sustained damages
thereby, then the burden of proof is upon the defendant to
prove by a preponderance of the evidence that it was not guilty
of negligence, the proximate cause of his death.”

2. Case Approved. Lincoln Traction Co. v. Webdb, 73 Neb. )
approved and followed.

BARNES, J.

In this case Lucy A. Heller, as administratrix of the
estate of Thomas C. Heller, deceased, recovered a judg-
ment against the Lincoln Traction Company for alleged
negligence, which it is claimed caused the death of the
intestate. The company prosecuted error, and the judg-
ment was affirmed. See opinion, ante, p. 127. A rehear-
ing was ordered, and on the reargument it was strenu-
ously contended that our opinion was wrong in approving
of the 5th instruction given to the jury by the trial court,
which reads as follows:

“When the plaintiff has shown that the deceased met
with an injury, while being transported by the defendant,
and the plaintiff has sustained damages thereby, then the
burden of proof is upon the defendant to prove, by a pre-
ponderance of the evidence, that it was not guilty of
negligence, the proximate cause of his death. This is true
unless the plaintiff’s own testimony shows negligence
upon the part of the deceased, contributing to his death,
as approximate cause thereof.”

We have just had a similar question under consider-
ation in Lincoln Traction Co. v. Webb, 73 Neb. y
where we held that a like instruction was erroneous,
because it placed the burden of proof on the wrong party.
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Its effect being to shift the burden of proof from the
plaintiff to the defendant, and because it also announced
the rule that mere proof of injury, without more, raised
the presumption of negligence on the part of the defend-
ant company.

We cannot approve of the instruction quoted, for the
reasons given in our opinion in the case last above men-
tioned. We have carefully read the record and instruc-
- tions in the instant case to see if we could, in reason, ad-
here to our former opinion, but we are unable to do so.
The instruction complained of is at variance with what
we think is the true rule in such cases, and is quite in-
consistent with the other instructions given by the trial
court.

It appears that the deceased arose from his seat in the
defendant’s car, while it was in rapid motion, and without
warning went to, and fell from, the front platform of the
car to the ground; that he was caught by some part of
the car and dragged some distance before it could be
stopped, and that he died from the injuries thus received.
The negligence charged was improper construction of the
car; a violation of certain city ordinances; the want or
lack of a conductor; and some other matters, none of
which were of such a nature as to raise the presumption
of negligence without direct proof of that fact. There-
fore the instruction complained of was highly prejudicial
to the rights of the defendant company, and falls clearly
within the rule announced in Lincoln Traction Co. wv.
Webb, supra. '

Our former opinion is therefore reversed and set aside,
and the judgment of the district court is also reversed
and the cause remanded for a new trial.

REVERSED.
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FARMERS CANAL COMPANY ET AL. V. WILLIAM FRANK ET AL,
Feep Juxse 9, 1904. No. 13,370.

1. Irrigation: PETITION: JURISDICTION., By the irrigation act of 1895,
the right to the use of water for irrigation purposes is attachea
to the land to be irrigated, and an application to the state
board of irrigation for a permit to appropriate water for irri-
gation, which does not describe the location of the proposed
canal nor contain a description of the land to be irrigated
thereby, is too vague and indefinite to authorize the loard to
act, and no jurisdiction is acquired thereby to issue any permit
thereupon.

2. State Board: Powers: DEciSIONS: COLLATERAL ATTACK. The
powers of the state board of irrigation exercised under section
16, article TI, chapter 93¢ of the irrigation act of 1895, are
quasi judicial in their nature, and an adjudication by it of a
right of priority of appropriation of water made before taking
effect of the act of 1895, after proper notice, is final, unless
appealed from, and cannot be collaterally attacked.

3. Abandonment of Right. Under the facts in this case, held, that
the right of the Farmers Canal Company and its successor,
Roberts Walker, to the appropriation of water awarded under
the adjudication of the state board of irrigation has not been
lost by abandonment.

4. Nonuser: LiMiTaTioNS, Nonuser must be continued for a time
equal to the statutory limitation upon actions to recover the
possession of real property, in order to lose the right of appro-
priation.

6. Constitutional Law. The provisions of section 28, article II,
chapter 93a, Compiled Statutes, held not to be inimical to any
provisions of the constitution of the state of Nebraska.

ERrror to the district court for Scott’s Dluff county:
HansoN M. GRIMES, JUDGE. Reversed with directions.

Wilcox & Halligan, for plaintiffs in error.

Charles F. Manderson, W. A. Dilworth and Wright &
Stout, conira.
LeTTON, C.

On the 14th day of April, 1902, William Frank, de-
fendant in error herein, filed in the office of the secretary
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of the state board of irrigation, his application for an
appropriation of 2200 cubic feet per second of time of
the water of the North Platte river for irrigating and
other beneficial purposes, proposing to construct a canal
about 150 miles in length and to irrigate about 150,000
acres of land. The point of diversion of the water and the
line of the proposed canal being substantially the same as
that of a canal, the construction of which had been begun
by the Farmers Canal Company in March, 1888, but which
had only been partially constructed to a distance of about
20 miles from the point of diversion and was only in actual
use to such an extent as to water about 5,000 acres of land.
In the application filed by Frank with the state board of
irrigation, which application is made out upon a printed
form furnished by the state board, the location of the
proposed canal and the description of the lands which it
is proposed to irrigate are set forth as follows:

“7th. That said ditch or canal will be about 150 miles
in length, and pass through the following sections of land,
as shown on the accompanying township plats, viz.: See
plat herewith. (Describe each section through which the
canal passes, stating township-and range.)

“11th. That the proposed ditch or canal is to be built
with the intention of supplying water to irrigate the fol-
lowing sections or quarter-sections of land, viz.: All lands
between the line of proposed canal and North Platte river,
as shown by the accompanying plats (give sections and
quarter sections, stating number, township and range),
amounting in all to about 150,000 acres. (Total number of
acres.)” The words in italics are written, the others are
printed in the blank form.

Accompanying this application were four blank town-
ship plats, but these plats are totally devoid of any indi-
cation as to what township, county or state they are in-
tended to represent, and contain no line, mark or tracing
to indicate the location of any proposed canal, or anything
to show the lands it is intended to irrigate. In fact they
are an absolute nullity so far as giving any information
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in regard to the location of the proposed canal or the
description of the land sought to be reclaimed is concerned.

There are two conflicting ideas upon which the laws of
the several states and territories relating to the use of
waters for the purposes of irrigation are based. One is
that any person or individual may appropriate surplus
waters which have not theretofore been appropriated, and
may use the same to irrigate such lands as he may see fit.
This was the basis of our irrigation law in this state until
the passage of the act of 1895. Laws 1895, ch. 69. This
system tends to breed monopolies, and to lead to antago-
nisms, strife and dissension. Since the land in arid
regions is useless for the purpose of agriculture unless
water is applied to it, this doctrine makes the landowner
dependent upon the owner of the water right and leads to
gross exactions and abuses. The doctrine of private
ownership of water for irrigation purposes, disassociated
from the land to which it is designed to be applied, has
been proved by long experience to be detrimental to the
public welfare. It has proved productive of endless con-
troversies and abuses, and has given rise to interminable
litigation.

The other doctrine is that the right to the use of water
should never be separated from the land to which it is to
be applied. “Where this doctrine prevails, canals and
ditches become like railroads, great semi-public utilities,
means of conveyance of a public commodity, their owners
entitled to adequate compensation for services rendered,
but having no ownership in the property distributed.” Re-
port on irrigation in California, United States Agricul-
tural Department, 1901. It is unnecessary to set forth
here the advantages of this idea. By the adoption of the
irrigation law of 1895, which was modeled upon the Wyom-
ing law, this state adopted the latter policy, by which the
right to use the water shall not be granted separate from
the land to which it is to be applied, and that the right to
use the water should attach to the land, and, when the land
is sold, be sold with it; and, for this reason, the statute is
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explicit in requiring a description of the land to be irri
gated and the amount thereof to be set forth in the appli-
cation. '

Section 28, article II, chapter 93¢, Compiled Statutes
(Annotated Statutes, 6782), provides:

“Every person, association or corporation hereafter in.
tending to appropriate any of the public waters of the
state of Nebraska shall, before commencing the construc-
tion, enlargement or extension of any distributing works,
or performing any work in connection with said appropri-
ation, make an application to the state board for a permit
to make such appropriation. Said application shall set
forth the name and post office address of the applicant, the
source from which said appropriation shall be made, the
amount thereof as near as may be, location of any pro-
posed work in connection therewith, the time required for
their completion, said time to embrace the period re-
quired for the construction of the ditches thereon and the
time at which the application of the water for beneficial
purposes shall be made, which said time shall be limited to
that required for the completion of the work when prose-
cuted with diligence, the purpose for which water is
to be supplied, and if for irrigation @ description of the
land to be irrigated thereby, end the amount thercof, and
any additional facts which may be required by the state
board. On receipt of this application, which shall be of a
form prescribed by the state board and to be furnished
by the secretary without cost to the applicant, it shall be
the duty of the state board through its secretary, to make
a record of the receipt of said application and cause the
same to be recorded in its office, and to make a careful ex-
amination of the application to ascertain whether it sets
forth all the facts necessary to enable the state board to
determine the nature and amount of the proposed appro-
priation.' If such an examination shows the application in
any way defective it shall be the duty of the state board to
return the same to the applicant for correction. * * *
Provided, however, That the state board, through its secre:
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tary, may, upon examination of such application, endorse
it approved for a less amount of water than the amount of
water stated in the application, or for a less amount of
land or for a less period of time for perfecting the pro-
posed appropriation than that named in the application.”
(The italics are not in the statute but are inserted by the
writer.)

The law further requires, upon the approval and allow-
ance of an application, that the applicant shall file in the
office of the state board, within 6 months thereafter, a plat
which shall show, among other things, thc legal subdivis-
ions of the land upon which the water appropriated is to be
applied. Further than this the approval of the applica-
tion by the secretary may be for a less amount of land or
less amount of water than asked for in the application;
and the final certificate of appropriation provided for by
section 21, article IT, chapter 93a, Compiled Statutes (An-
notated Statutes, 6775), is required to set forth a descrip
tion of the land to which the water is to be applicd and the
amount thereof.

It will be observed that the application filed by Frank
falls far short of complying with the requirements of the
statute. It further disregards entirely the requests set
forth in the blank form upon which the application is made.
In the form furnished by the besrd, the applicant is re-
quested to “describe cach section through which the canal
passes, stating township and range” and is further re-
quested to give “sections and quarter-sections, stating
number, township and range and total number of acres”
of the sections or quarter-sections of land which it is in-
tended that the proposed canal shall supply water to irri-
gate. None of this is done in Frank’s application.

At the hearing before the board upon this application,
protests were filed by the Farmers Canal Company and
Roberts Walker who claimed to have a prior appropriation
of water to irrigate the lands for a distance of 80 miles
under the proposed canal; and a petition in intervention
was filed by the Farmers Irrigation District, which had
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filed a subsequent application for an appropriation of
water covering a part of the same territory. At the hear-
ing, an opinion and order was rendered by the board of
irrigation in favor of William Frank, Roberts Walker and
the Farmers Canal Company, which confirmed the rights of
the Farmers Canal Company and Roberts Walker to an ap-
propriation of water as provided in an order of the board
of irrigation made January 9, 1897; granted the appli-
cation of William Frank, subject to the rights of the
Farmers Canal Company, under the aforesaid order, and
dismissed application numbered 675 filed by the Farmers
Irrigation District, for the reason that the lands described
in said application were covered by the canal of the
Farmers Canal Company and by the application filed by
William Frank prior to the filing of the application of
the Farmers Irrigation District.

From this judgment of the board an appeal was taken
to the district court for Scott’s Bluff county. Issues were
made up and a trial had before said district court, where-
upon the order of the state board of irrigation was reversed
and modified so that Roberts Walker was allowed an ap-
propriation of water to irrigate the lands lying under the
completed portion of the canal of the Farmers Clanal Clom-
pany; the application of William Frank was allowed and
approved for all the lands lying under the contemplated
canal east and beyond the constructed portion of the
Farmers Canal Company, subject to the rights of the
Farmers Canal Company, and the application of the
Farmers Irrigation District was denied and dismissed.
From this judgment of the district court, the Farmers
Irrigation District, Roberts Walker and the Farmers
Canal Company have prosecuted error proceedings to this
court.

The application of William Frank failing to describe
specifically the course of his intended canal, and to iden-
tify the specific tracts of land to which it is his intention to
apply the water which he seeks to appropriate, does not
state sufficient facts to justify the state board of irriga-
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tion to allow him any appropriation of water for irriga-
tion purposes. The order of the state board granting his
application is equally vague and indefinite, and fails to de-
scribe the lands to which the beneficial use of the water
is to be applied, and so likewise is the judgment of the
district court. Indeed, neither of these attempted adjudi-
cations could well be otherwise, since there is absolutely
nothing in the application of William Frank, and nothing
in the evidence, either before the state board of irrigation
or the district court, which attempts to describe definitely
and specifically a single tract of land which it is intended
to irrigate. This being the case, neither the state board
of irrigation nor the district court ever acquired jurisdic-
tion to grant Frank’s application. For these reasons, the
application of William IFrank should have been dismissed,
and, since there has been a lack of jurisdiction to act since
the first filing of the petition, we recommend that the judg-
ment of the district court as to William Frank be reversed,
but that, since his application was made in good faith, he
be permitted to amend the same, if he so desire, without
losing his right of priority.

There remains to be considered the issues raised between
the Farmers Canal Company and Roberts Walker, on the
one hand, and the Farmers Irrigation District, upon the
other, and this will necessitate an extended examination of
the facts as to the respective interests of these parties.

On the 16th day of September, 1887, the Farmers Canal
Company, a Nebraska corporation, organized for the pur-
pose of constructing an irrigating canal in Scott’s Bluff
and Cheyenne counties, hereinafter styled the cowmpany,
posted notice of appropriation for the diversion of water
from the North Platte river at a certain point in Scott’s
Bluff county, to the extent of 1142 6-7 cubic feet per second
of time, to be used for the purposes of irrigation. The
notice was duly filed for record in the office of the county
clerk of Cheyenne county, at Sidney, Nebraska; Scott’s
Bluff county at that time being a part of Cheyenne county.
On November 17, 1890, the same company posted notice of
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additional appropriation of 200,000 cubic inches per second
of time at the same point of diversion as the first notice,
and on the same day filed the same with the county clerk
of Scott’s Bluff county with proof of the posting, and on
March 12, 1895, the company posted another notice of
appropriation at the same point of diversion, increasing
the aumount to be diverted to 225,080 cubic inches per sec-
ond of time, and filed the same. with the county clerk of
Scott’s Bluft county. All of said appropriations being for
the purpose of irrigating lands lying under the proposed
canal of the Farmers Canal Company. Under the plan of
the company it was proposed to construct a canal 80 miles
in length, of sufficient capacity to irrigate 80,000 acres of
land. All of these notices were filed and appropriations
made before the taking effect of the present irrigation law,
which was passed and took effect April 9, 1895. The com-
pany began work upon its canal about the 1st day of
March, 1888, and continued to work upon the same until
about November 1, 1893. It erected a substantial head-
gate of sufficient size and capacity to irrigate the lands for
which its appropriations were made, and expended in the
erection of the headgate and on the construction of the
ditch over $80,000. The canal was excavated the full width
for about the distance of a mile from the headgate, and for
the distance of 19 miles farther at about half the full size.
Below the end of the excavated portion on the line of the
survey, it excavated two detached portions, together mak-
ing about two miles of ditch. All of this work was done
before the 1st of November, 1893, and since that time no
actual construction work has been done upon the canal,
but from time to time certain repair work has been done,
either by the company itself, or by the owners or occupiers
of lands near the portion of the ditch in which water was
running, at the procurement or by the consent of the com-
pany. The company has issued permanent water rights to
cover about 2,000 acres upon lands lying between the head-
gate of the canal and the end of the 21 miles constructed.
The whole amount of lands irrigable by the company from
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the canal actually dug amounts to not more than 5,000
acres, but, on acount of a washout in the canal, it has been
impossible to use water on all of said land. After the pas-
sage of the present irrigation law creating a state board of
irrigation and providing for the determinination of the
priorities of right to use the public waters of the stato
by the state board, the company filed its claim for appro-
priation in conformity with the notices of appropriation,
and, on the 9th day of January, 1897, the sccretary of the
state board of irrigation adjudicated the claim and al-
lowed the same.

The company in order to procure money for the carrying
out of its enterprise issued bonds and gave a mortgage to
secure the same, and, being unable to meet the payment
upon said bonds, the bond holders, in 1902, foreclosed their
lien in the United States circuit court, and the property
was sold and conveyed to the appellant, Roberts Walker,
who is now the owner of the franchise and property of the
company.

After the passage of the act allowing the organization of
irrigation districts, an irrigation district known as the
Farmers Irrigation District was organized for the purpose
of irrigating the land lying under the line of the Farmers
Canal Company’s proposed canal, and bonds of the dis-
trict were voted to the amount of $400,000 with the purpose
of raising money with which to purchase the rights of the
Farmers Canal Company, and to complete the canal. The
district, however, was unable to dispose of its bonds, and,
while the negotiations between the company and the
Farmers Irrigation District were pending, William Frank,
defendant in error, filed his application. After the filing
of the application of William Frank, and on the day
of June, 1902, the Farmers Irrigation District filed with
the secretary of the state board of irrigation its appli-
cation for water to irrigate the lands within said distriet.
The lands proposed to be irrigated in said application being
about 50,000 acres lying below that portion of the canal
of the Farmers Canal Company actually in operation, and
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covering a portion of the same territory embraced in the
application of William Frank, the line of the proposea
canal being substantially the same as that of the Farmers
Canal Company and of the proposed canal of William
Frank.

The Farmers Canal Company contends that by the ad-
judication made in 1897, allowing its claim for the appro-
priation of water for a canal 80 miles long and allowing
1142 6-7 cubic feet per second, it became vested with the
absolute right to an appropriation of water to that extent
for the purposes of irrigation, and that it has a vested
right therein which it has never abandoned nor lost by
nonuser.

The Farmers Irrigation District asserts on the other
hand, that the allowance of the claim to the Farmers Canal
Company, in 1897, did not rise to the dignity of an adjudi-
cation of a perfected appropriation, but was merely an
administrative order or allowance, only to be perfected by
the actual application of the water to the land. It further
contends that, even if the allowance of the state board
constituted an adjudication, the Farmers ("fanal Company
has lost all its rights beyond the line of the canal actually
constructed and operated, by reason of abandonment and
nonuser. It further contends that, under the constitution,
an exclusive appropriation of water cannot be made so as
to prevent the district from also making an application for
water to irrigate the land within the district.

The first question which it is necessary to determine un-
der these issues, is as to the status of the IFarmers Canal
(‘ompany and Roberts Walker with reference to the adjudi-
cation of priority of appropriation made by the state board
of irrigation on the 9th day of January, 1897. This will
involve a construction of certain sections of the act of 1895,
found in sections 1-64, article II, chapter 93a, Compiled
Statutes (Annotated Statutes, 6755-6886), being the gen-
eral law relating to irrigation, and, in order to have a
proper consideration of the meaning and intent of the

'egislature in the enactment of such provisions, it will be
13
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necessary to consider the whole course of legislation in
this state upon this subject, and the construction given to
similar statutory and constitutional provisions by the
courts of other states and territories. On February 19,
1877, an act was approved providing for the organization
of corporations for the purpose of constructing and oper-
ating irrigation canals, and giving such corporations
the mnecessary powers to carry out the purpose of
their organization. Laws 1877, p. 168. In 1889 another
irrigation law was passed, repcaling the law of 1877,
but covering the subject more extensively and supplying
the deficiencies which expericnce had shown to exist
in the operation of the former law. Laws 1889,
ch. 68. It is a matter of public knowledge that,
after the passage of these acts, many irrigation en-
terprises were commenced in the western part of the
state, both by private individuals and corporations. These
interests became so extensive, and the subject of irriga-
tion of such economic importance, that, in 1895, new and
comprehensive laws were enacted covering the entire sub-
ject of the application of the waters of the state by private
individuals and corporations to a beneficial use, creating a
complete and harmonious system for the determination of
the respective rights of persons interested, and providing
an orderly method of administration. At the time of the
passage of the act of 1895 many persons and corporations
had acquired vested rights in the appropriation of water
for irrigation purposes. It was not the intention of the
legislature to create confusion and stir up strife, contro-
versy and litigation over the water rights theretofore ac-
quired, but it is manifest from a consideration of the law
of 1895 that, among the main inducements to its passage,
were the features requiring the adjudication of the priori-
ties of appropriation upon all the streams of the state up
to the time of the passage of the act, and the creation of a
state board of irrigation whose records would evidence
the priorities of title to the appropriation of water in such
a public manner that no one might be misled. Publicity of
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right and stability of title were matters which the legisla-
ture evidently intended to establish so far as lay within
its power, and the provisions of the law under consider-
ation seem admirably fitted to accomplish this object.

The first 27 sections of the act apply mainly to rights
already vested, they provide for a division of the state of
Nebraska into two water divisionsand fix their boundaries,
and for a state board of irrigation consisting of the gov-
ernor, attorney general and the comwmissioner of public
lands and buildings.

Section 16 is as follows: “It shall be the duty of thc
state board at its first meeting to make proper arrange-
ments for beginning the determination of the priorities of
'right to use the public waters of the state, which determi-
nation shall begin on streams most used for irrigation, and
be continued as rapidly as practicable until all the claims
for appropriation now on record shall have been adjudi-
cated. The method of determining the priority and
amount of appropriation shall be determined by the said
state board, which at its first meeting shall designate the
streams to be first adjudicated.”

Section 21 provides for the issuance of a certificate by
- the state board to the appropriators, setting forth the name
and post office address of the appropriator, the priority
number of each appropriation, the amount of water appro-
priated, the amount of prior appropriation and a descrip-
tion of the land to which the Water is to be applied and the
amount thereof.

Sections 22 to 25, inclusive, provide for appeals to the
district court by any persons feeling themselves aggrieved
by the determination of the state board.

Sections 26 and 27 provide for the transmission by the
county clerk of each county of a transcript of all claims
to the appropriation of water then on file in their respect-
ive offices to the secretary of the state board, and for the
classification and arrangement of said claims by him.

It will be apparent from an examination of these provis-
ions that it was the intent and purpose of the legislature
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thereby to provide a tribunal and a method of procedure
whereby the respective rights of priority of appropriation
of all persons should be finally fixed, settled and deter-
mined in such a manner as to create a public record of all
rights to the use of the waters of the state by appropri-
ators up to the time of the act, and from which other per-
sons desiring to appropriate water could learn the exact
- status of the title to the water in each stream.

Sections 28 to 31, inclusive, institute a new method of
procuring appropriations of water up to that time not
appropriated. The old method, by posting notices and
filing copies of the same in the office of the county clerk,
was done away with, and in its stead it was provided that
an application should be made to the state board for a
permit to make the appropriation. They provide for action
upon this application by the state board, and for an appeal
from the action of the board by any applicant feeling
himself aggrieved; and also provide for a certificate that
the application has been perfected in accordance with law
in like manner as in the preceding sections.

Sections 32 to 64, inclusive, being the remainder of the
act, consist mainly of general provisions creating a system
of supervision of the use of the waters of the state, grant-
ing the right of condemnation to appropriators, providing
penalties against the wrongful diversion of water, regulat-
ing the rights and duties of ditch owners with reference to
public highways, and providing for many other matters of
administrative detail which are not of importance in the
consideration of this case.

It appears that after the organization of the state board
of irrigation, in pursuance of the duties imposed upon it
by section 16 of the act, the board proceeded.to determine
the priorities of right to use the waters of the North Platte
river, after giving notice to persons interested. That,
after the hearing upon the claim of the Farmers Canal
Company, the state board, by its secretary and state engi-
neer, entered the following order: “The claim set forth in
this record is for a right to the use of a portion of the
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water of the North Platte river for irrigation purposes,
and is made by virtue of posting three notices of appro-
priation at the proposed point of diversion, No. 1 being
posted on the 16th day of September, 1887, and filed for
record in the office of the county clerk of Cheyenne county,
at Sidney, Nebraska, on the 19th day of September of the
same year. No. 14 was posted on the 17th day of Novem-
ber, 1890, and filed for record the same day. No. 43 was
posted on the 12th day of March, 1895, and filed for record
in the office of the county clerk on the 14th day of March,
1895, and commencing the work of excavation and con-
struction upon a proposed ditch or canal on or about the
1st day of March, 1888.

“It appears from the record in the matter of this claim:

“ist. That the name adopted for the ditch or canal is
the ‘Farmers Canal’’

“2d. That the source of the appropriation is the North
Platte river.

«“3d. That the object of the appropriation is the irri-
gation of lands.

“4th. That the work of actual construction was begun
on or about the 1st day of March, 1888.

“5th. That the priority of the appropriation dates from
the 16th day of September, 1887, when the first notice of
appropriation was posted at the proposed point of diver-
sion.

“gth. (@) That the priority number of the appropri-
ation for the water-shed is No. ...., Water Division No.
1-A: (b) That the priority number of the appropriation
for the stream is No. .. .., North Platte river.

“7th. 'That the ditch, or canal, heads on the north bank
of the stream in the S.W.  of the S.E. | of Sec. 3, T. 23,
N. R. 58, west of the 6th P. M., near the west line of Sec.
10, T. 23, R. 58.

“«gth. That said ditch is about 81 miles in length and
passes through the following described lands, viz.: Begin-
ning at a point on the north side of the North Platte
river, near where the river intersects the west line of sec.
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10in T. 23, R. 58, in Scott’s Bluff county, Nebraska, on the
NW. 1 N D 4 of said section 10, thence through and over
the I. 1+ N.E. } S.E. % of said section 10 * * =
(and des(nl)mo about 140 other tracts), * * *

“9th. That said ditch or canal covers and reclaims the
following described lands, viz.: a part of Lot 1, T. 22, R.
58; parts of Lots 1 and 2, in Sec. 11: Lots 1 and 2 and a
part of N.E.] N.E. ], Sec. 14 * * * (and further de-
scriptions of land covering over three typewritten pages of
legal cap) * * * amounting in all to about 80,000
acres.

“The claim is allowed subject to the following limita-
tions and conditions, viz.:

“Ist. The water appropriated shall be used for the pur-
pose of irrigation.

“2d. The time for completing the application of water
to the beneficial use indicated shall extend to September
1, 1904.

“3d. The amount of the appropriation shall not exceed
eleven hundred and forty-two and six-sevenths (1142 6-7)
cubic feet per second of time, neither shall it exceed the
capacity of said ditch or canal, nor the least amount of
water that experience may hereafter indicate as necessary
for the production of crops in the exercise of good hus
bandry; and, further, said appropriation under any cir-
cumstances, shall be limited to one-seventieth (1-70) of
one cubic foot per second of time for each acre of land to
which water has been actually and usefully applied on or
before September 1, 1904.”

This order and allowance is the adjudication under
which the Farmers Canal Company and Roberts Walker
claim.

In the larger number of states and territories within the
arid section of this country, the usual method of obtaining
the right to an appropriation of water for irrigating pur-
poses is by means of posting a notice at the point of diver-
sion, filing a copy of such notice in the office of the county
clerk of the county in which the point of diversion lies,
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diverting the water and actually applying it to the bene-
ficial use for which it is sought to be appropriated, at the
place designated in the notice. The experience of many
Years shows that this method often led to strife, conten-
_ tion and sometimes to bloodshed, on account of the lack of
a clear record of the rights of claimants. In order to re
move this state of affairs, in Colorado and Washington, the
legislature vested the district court with special juris
diction, for the purpose of determining the respective pri-
orities of rival appropriators of water, by a special proceed-
ing somewhat in the nature of a bill of pceace, bringing in
all parties interested and adjudicating their rights and
priorities. This method proved to be a great improvement
upon the loose methods theretofore existing, and has
proved exceedingly satisfactory to the people of these
states.

Following this idea and improving upon it, the state
of Wyoming, having experienced the same difficulties with
reference to controversies between water claimants, in its
constitution established a new system with reference to the
matter of irrigation, and adopted an entirely new scheme
for the adjudication of rights, the appropriation of water,
and for the administration of rights to the public. waters
of the state. An act was afterwards passed by the legis-
lature of that state to carry out these constitutional pro-
visions. In this act there was created for the first time by
any of the states or territories a state board of control,
which was given quasi judicial powers in regard to the
ascertainment and adjudication of the rights of appropri-
ators of the public waters of the state which had vested up
to that time, and to which board was further committed the
allowance of claims to, and the general rcgulation of, all
rights to water thereafter. The Nebraska statute of 1895
is substantially an adoption of the Wyoming system.
While the state board of irrigation is diffcrently consti-
tuted from the board of control in Wyoming, its powers
and functions are the same, and the provisions of the sec-
tion by which the board was directed to begin the deter
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mination of the priorities of right to use the waters of the
state are identical with those in the Wyoming act.

In Farm Investment Co. v. Carpenter, 9 Wyo. 110, 50
L. R. A. 747, 87 Am. St. Rep. 918, the constitutionality
of this act was upheld, and, among other matters, the
court held that the proceeding to determine priorities is
not a part of the process by which an individual appropri.
ation is completed, but the proceeding is instituted by the
board in an official capacity, representing the public for the
purpose of ascertaining the precise rights and priority of
each appropriator, to the end that the public records may
be furnished an accurate and defined statement thereof,
and as an aid to adequate and effective state control of
the public waters. A part of the object also is public
recognition of an appropriation previously made and the
issuance of documentary evidence of title. In Crawford
Co. v. Hathaway, 67 Neb. 325, the same attack was made
upon the constitutionality of the Nebraska law, and this
court reached the same conclusion as the Wyoming court.
It would seem that an adjudication made by the state board
of irrigation upon a matter properly before it, and within
the scope of its powers and duties, is final, unless appealed
from to the district court. Its action stands upon a some-
what similar footing to that of county boards in passing
upon claims against their respective counties. It has been
held repeatedly that when a county board acts upon claims
against the county, the amount of which is not specially
fixed by the statute, its action is judicial in its nature
and, unless appealed from, is final. Indeed, if the determi-
nations of the state board of irrigation with reference to
the priorities of appropriators are not of this final charae-
ter, of what benefit or use would they be? For the board to
attempt to decide a controversy or to establish a right,
when, in fact, after it had acted, no right was established
or controversy settled, would be a vain thing. Castle Rock
Irrigation Caenal & Water Power Co. v. Jurisch, 67 Neb.
3717.

In Colorado the findings and adjudications of the district
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court, while acting as a special tribunal fo dctermine
priorities and amounts of appropriation, are res judicata.
New Mercer Ditch Co. v. Armstrong, 21 Colo. 357; Platte
Valley Irrigation Co. v. Central Trust Co., 32 Colo. 102.
The proceedings before the board of control in Wyoming
and the state board of irrigation in Nebraska, in determin-
ing priorities, are essentially the same as the proceedings
before the district court in Colorado, when it sits for the
purpose of adjudicating priorities, and their findings and
adjudications are of like weight.

While the transcript of the proceedings before the state
board, by which the prioritics of appropriation of the
FFarmers Canal Company were determined in 1897, does not
set forth in full the three notices of appropriation which
were posted under the former law, nor fully set forth the
original claim which was filed before the board, still the
adjudication based upon the notices and the prior appro-
priation describes specifically the lands through which the
ditch passes, and sets forth definitely the government
subdivisions which the ditch or canal covers and reclaims,
and there is no provision in the statute requiring any
formal application to be made in such proceedings, or
anything more than the copy of notices filed in his
office to be furnished by the county clerk. A very large
portion of the land covered and reclaimed is described
as “a part of” a government subdivision. While this is
somewhat indefinite, it will be taken to mean all that
part of the government subdivision described which is
capable of irrigation, and the description is not so in-
definite, when it is taken and considered in connection with
the actual construction of the canal and laterals, as to
be incapable of identification.

In the order adjudicating the priority of appropriation
of the Farmers Canal Company, the state board fixed a
limit of time for the completion of the application of water
to the beneficial use proposed. Since the board was acting,
not upon an application for a permit to appropriate water
under thé provisions of sections 28 to 31, inclusive, of
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the act, but derived its power to adjudicate priorities
from sections 15 to 27, inclusive, and was acting under the
provisions of those sections at that time, it had no au-
thority in such a proceeding to make such order. Its sole
duty was to ascertain and determine existing rights, not
to grant new and conditional privileges in that proceeding,
without an application for a permit. Its order limiting
time, therefore, was null and void.

Though the board in adjudicating the claim of the
Farmers Canal Company, in all probability, acted erro-
neously, and made an adjudication that the Farmers Canal
Company was entitled to an appropriation greater than it
was possessed of at that time, still, it had jurisdiction
to hear and determine, and no appeal having been taken
from its determination, its order allowing the appropri-
ation is final and cannot be attacked collaterally. This
conclusion is not in conflict with the principle laid down
by the learned district court, that an appropriation is
not complete unless the water is applied to a beneficial
use within a reasonable time. All applicants for a new
appropriation made after the passage of the act under
the regulations laid down therein must comply with this
rule, and complete the appropriation by applying the
water to the land before their appropriation is complete,
their right is vested, and they are entitled to a certificate.

The next question presented is, whether the Farmers
Canal Company has lost its right to the appropriation
by abandonment. There can be no question from the
evidence that the company never actually gave up the
possession of the ditch so far as it was actually con:
structed, nor had it or its successor Roberts Walker ever
given up the idea or intention of completing the canal to
the full extent of its appropriation. Abandonment is a
mixed question of law and fact. There must be both a
relinquishment of possession or nonuser of the right
granted, together with the intention to abandon. Mr. Long
in his work on Irrigation (sec. 85) says: “Abandonment
is a matter of both intention and act, and consists in the
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relinquishment of possession without any present inten-
tion to repossess. Mere nonuser is not in itself an aban-
donment, though, if continued for a sufficient length of
time, it may result in a forfgiture of the water right by
prescription.”

Whether an act of a party constitutes an abandonment
of property previously occupied by him depends entirely
upon the intention with which it is done. An abandon-
ment of property held by possessory title takes place in-
stantly when the occupant deserts it without an inten-
tion of ever reclaiming it for himself, and careless of
what may thereafter become of it. A single act may be of
such character, and done in such manner, and under such
circumstances, that an intention to abandon may be in-
ferred from it. But mere absence from and nonuser of
the property do not prove an intention .to abandon, al-
though conduct of that kind may continue unexplained for
such length of time as not to be consistent with any other
hypothesis. Derry v. Ross, 5 Colo. 295; Sicber v. Frink,
7 Colo. 148, 2 Pac. 901; Richardson v. McNulty, 24 Cal.
339; Judson v. Malloy, 40 Cal. 299 ; Mallett v. Uncle Sam
Gold & Silver Mining Co., 1 Nev. 188; Putnam v. Curtis,
7 Colo. App. 437, 43 Pac. 1056.

The question is to be determined by the evidence in each
particular case, and, in the case at bar, we hold that the
evidence is not sufficient to show that the Farmers Canal
Company or Roberts Walker ever abandoned its appro-
priation for the uncompleted portion of the canal. As to
nonuser, we are of the opinion that, unless the nonuser
has existed for a length of time requisite to obtain a title
by prescription under the laws of the state, it will not
be sufficient to divest the right of an appropriator of
public waters. Mr. Long says, in section 83, “If the
appropriator has in fact abandoned his right, the length of
time for which he has ceased to use the water is wholly
immaterial, for the moment the abandonment itself is
complete, the rights of the appropriator are extinguished.
But in the case of mere nonuser, the rights of the appropri-
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ator are not affected until he has fuiled to make any bene-
ficial use of the water for the prescriptive period, when
they become extinguished.”

In California, the time fixed by law for the limitation of
action to recover real property is five years, and by anal-
ogy the courts hold the same period is requisite to divest
the title to water by nonuser, and this’ idea seems to
prevail in other arid states. Nonuser must be continued
for a time equal to the statutory limitations upon actions
to recover the possession of real property, in order to
lose the right of appropriation. The evidence in this case
fails to show a nonuser of the appropriation for the term
of ten years before this action was commenced. Hence,
the Farmers Canal Company had not lost its appro-
priation by nonuser. :

We hold, therefore, that Roberts Walker and the
Farmers (‘anal Company were, at the time of the begin-
ning of this proceeding, the owners of, and entitled to, an
appropriation of water to the extent, and for the pur-
pose, as allowed to them by the state board of irriga-
tion in 1897.

In this connection it should be observed that these con-
siderations do not apply to cases where an application for
water has been granted by the state board, and the ap-
plicant has failed to complete the work within the specified
time. Nor do we mean to say that an irrigation com-
pany may refuse or neglect, with impunity, to supply
water to persons for whose lands it has been allowed to
appropriate the same. The law grants to corporations of
this character valuable rights, but with these rights are
accompanying duties to the landholders for the irrigation
of whose land the rights are granted, and if these obli:
gations are not fulfilled, the law will interfere at the re-
quest of the party injured. ‘

The irrigation company does not own the water; it is
only the servant of the public to carry it to the land for
which it has been appropriated, and this service it is bound
to perform.
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There remains the important question, whether or not
the appropriation of the I'armers Canal Company and
Roberts Walker should be held to be exclusive in its
character, and whether the granting to the same makes it
imperative upon the state board and upon the courts to
refuse a subsequent application for an appropriation of
the surplus waters from the same stream, for the purpose
of irrvigating the same land.

It is admitted by the agreed statement of facts that there
is unappropriated water in the North Platte river suf-
ficient to supply the application of the Farmers Irriga-
tion District. Section 28 of the act of 1895, so far as
it affects this question, is as follows: “If there is unap-
propriated water in the source of supply, named in the
application, and if such appropriation is not otherwise
detrimental to the public welfare, the state board, through
its secretary, shall approve the same. * * * If there
is no unappropriated water in the source of supply, or if
a prior appropriation has been made to water the same
land to be watered by the applicant, the state board,
through its secretary, shall refuse such appropriation and
the party making such application shall not prosecute such
work so long as such refusal shall continue in force.”

. If the language of this section is to be construed liter
ally, there is no doubt that the action of the court, dis-
missing the application of the IFarmers Irrigation-District,
is correct. The contention of the Farmers Irrigation
District with reference to this section is that it shouid
be construed as though it read, ‘“or if a prior appro-
priation has been perfected,” and that, unless a prior ap-
propriator has actually completed his appropriation by
an application of the water diverted to the land sought to
be irrigated, no “prior appropriation” in the language of
the section has been made. They further urge that a
literal construction of this provision would be in violation
of section 15, article 3 of the constitution of the state of
Nebraska, providing: “The legislature shall not pass
iocal or special laws * * * granting to any corpo-
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ration, association, or individual any special or exclusive
privileges, immunity, or franchise whatever.” And
further that it contravenes the provisions of section 16,
article 1, providing that no law “making any Irrevocable
grant or special privileges or immunities, shall be passed.”

The object of the law in question is the promotion of
irrigation within the state of Nebraska by a just and fair
apportionment of the waters of the state among its people
in such manner as to utilize the waters to the fullest ex-
tent. To this end the state has in a manner seized upon
these waters, and, as a matter of police regulation, for the
public benefit has prescribed certain rules applicable to
all persons alike regarding the methods of procuring the
right to the water, the quantity to be applied to each acre,
and the preservation of rights which have become vested.
As in all other states and territories where irrigation
is practiced, priority of appropriation gives priority of
right, and no person or corporation is favored more than
another. The law gives to every citizen of the state the
right, upon complying with certain prerequisites, to ap-
propriate for beneficial purposes the unappropriated
public watérs of the state, and it protects him in the en-
joyment of this appropriation after his right is once
vested. He takes this right, however, subject to the
rights of all prior and subsequent appropriators, and he
cannot infringe upon their rights and privileges. Sec-
tion 20 of the act provides: ‘“That such appropriator
shall at no time be entitled to the use of more than he can
beneficially use for the purposes for which the appropri-
ation may have been made.”

Section 42: ‘“The water of every natural stream not
heretofore appropriated, within the state of Nebraska, is
hereby declared to be the property of the public, and is
dedicated to the use of the people of the state, subject
to appropriation as hereinbefore provided.”

Section 43: “The right to divert unappropriated waters
of every natural stream for beneficial use shall never be
denied. Priority of appropriation shall give the better
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right as between those using the water for the same pur-
pose.” ‘

It is the evident purpose of the law, taken as a whole,
to enforce and maintain a rigid economy in the use of the
waters of the state. It has been, and is, the policy of the
law in all the arid states and territories to require and
enforce an economical use of the waters of the natural
streams. The urgent necessities of the situation compel
this policy by the very force of circumstances. One of the
main objects of the system of administration of public
waters prescribed throughout the arid regions is to re-
strain unnecessary waste, and to provide for an economic
distribution of that clement so nccessary to the very ex-
istence of agriculture in those regioms. This is also the
policy of the state of Nebraska in its regulation of the
use of the waters of the state, and the law should be con-
strued so as to effect a reasonable, just and economic
distribution of water for irrigation purposes. The court
will take judicial notice of the fact that there are hun-
dreds of acres within the state susceptible of irrigation
to every acre which there is water enough to supply, and
it is obvious that a construction of the law that will best
distribute the use of the waters is to be preferred, if such
construction is not inimical to any constitutional inhibi-
tions or limitations.

The person making the first application for the use of
water to water any particular tract of land is given by
the law an exclusive right to the water, so long as he ap-
plies it to the bencficial use, and is granted, therefore, in
a certain sense, a monopoly of the use of the water which
he has been allowed to appropriate. But this monopoly
or privilege, while exclusive in its nature, is not such a
special privilege or immunity, a grant of which the con-
stitution seeks to prevent. In the very nature of things,
a grant of water for irrigation purposes which was not
exclusive would be worthless. Unless his right to use
water to a certain cxtent was sure and certain no person
would be guilty of such folly as to ‘attempt the pursuit of
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agriculture in an arid region, when the supply of the only
agency by which he might hope to raise a crop might be
cut off by another claimant. The privilege granted by
the operation of the act is not “special.”” On the contrary
it is general in its operation, and applics to every citizen
of the state who secks to avail himself of the use of the
public waters. It is obvious that, if an appropriation of a
certain amount of water is allowed to an individual to
water a certain tract of land, and out of the surplus
waters in the stream a subsequent appropriation of water
is made to the same extent to water the same land, there
is thereby withdrawn from use by other persons who may
desire to use it an amount of water equal to one of these
appropriations, and that an arca of land equal to that
which the appropriaticns cover is deprived of the benefit
of irrigation. Instead of the refusal to allow a subs--
quent appropriation of water to water the same land
creating a monopoly, it would rather seem that to deprive
another applicant of the use of water, by granting the
right to use a double appropriation upon one picce of land,
would tend to create a monopoly. It is objected that
the exclusive right granted to a canal company to carry
the water to the land to be benefited may be subject to
abuse by extortionate charges, but the public have an in-
terest in such a corperation, and the law may interpose
if necessary for the protection of the individual. Castle
Rock Irrigation Canal & Water Power Co. v. Jurisch, 67
Neb. 377. Further, the construction of works of the magni-
tude required to carry on extensive schemes of irrigation
requires the expenditure of large sums of money, and it
was no doubt the intention of the legislature to protect
the men who put their money into such enterprises from
the risk of loss by being unable to dispose of the water
after it had been carried by them to the land upon which
it was designed and appropriated to be used. The object
of the law was to encourage, not to repress, irrigation en-
terprises. The right to prescribe the manner of using the
waters of the state, and apportioning the use among the
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people of the state, rests with the legislature, and is a
proper exercise of its general police powers. The provis-
ions preventing two appropriations of water for the pur-
pose of watering the same land seem to be a just and
fair exercise of this power, and rest upon sound policy.

It is unnecessary to consider further the validity of the
provisions of the statute under consideration. The legis-
lature having spoken, unless its language contravenes the
constitution it is final. While it may be conceded that
the legislature took a step farther than that of any other
state or territory up to that time, in thus specifically de-
claring that an appropriation should be refused if a prior
appropriation had been made to water the same land, yet
we see in such provision nothing which is contrary to any
constitutional provisions.

We recommend, therefore, that the decree of the dis-
trict court be reversed and this cause remanded to the
district court, with directions to enter judgment in favor
of the Farmers Canal Company in accordance with this
opinion, and with directions to remand the application of
William Frank and Farmers Irrigation District to the
state board of irrigation with leave to amend, if desired,
and for further proceedings in accordance with this
opinion.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and this
cause remanded to said district court, with directions to
enter judgment in favor of the Farmers Canal Company
in accordance with this opinion, and with directions to
remand the application of William Frank and Farmers
Irrigation District to the state board of irrigation with
leave to amend, if desired, and for further proceedings
in accordance with this opinion.

REVERSED.

14
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STEPHEN B. SCACE v. WAYNE COUNTY.
Frep June 9, 1904. No. 13,455.

1. Eminent Domain: Damaees. The provisions of section 21, article
I of the constitution, allow a person whose property has been
taken for a highway, not only the fair market value of the land
actually taken, but also such additional damages as accrue to the
remainder of the tract by reason of the opening of the road.

2. Highway: DaMages. Where a highway is laid out by which a
tract of land is divided into two parts, the depreciation in value,
if any, of the entire tract, after deducting any speclal benefits
which may accrue by reason of the opening of the road, is a
proper element of damage.

3.

The rights of the owner of land over which a
section line extends are the same, with reference to the assess-
ment of damages for the location of a highway thereon, as
those of the owners of other real estate. The statute making
all section lines public roads merely dispenses with the neces-
sity of a petition and other formal proceedings before the county
board is authorized to open the road.

ERRrOR to the district court for Wayne county JorN F.
Boyp, JUDGE. Reversed.

Wilbur & Berry and Allen & Reed, for plaintiff in error.
H. E. Simon, contra.

LeTToN, C.

The plaintiff in error, Stephen B. Scace, is the owner of
313 acres of land adjoining the city of Wayne, part of the
same lying in section 16 and part of it in section 17. A
road was established by the county commissioners of
Wayne county on the section line between sections 16
and 17 across his land. The entire tract was fenced in
one body and was used by the plaintiff to furnish pastur-
age for hire to the inhabitants of the adjoining city of
Wayne for their horses and cattle. The tract was irrega-
lar in shape. The proposed road emtirely cut off and
separated one 80 acre tract from the remainder of the



VoL. 72] JANUARY TERM, 1904, 163

Scace v. Wayne County.

pasture and deprived the plaintiff of the use of a well,
windmill and tank situated upon the land taken for the
road, and necessitated removing the fence, or building a
new one half a mile long. Before the road was established,
a notice was published by the commissioners fixing the 25th
day of May, 1901, as the time for the presentation of
claims for damages by reason of the opening of the road,
and on May 24 the plaintiff in error filed a. claim in
the sum of $2,500 for damages accruing to the 80 acres
on each side of the road immediately adjoining the pro-
posed highway. On May 25 appraisers were appointed
to ascertain and fix the amount of damages sustained by
the claimants by reason of the establishnient of the road.
On the same day the appraisers reported, assessing the
damages to the plaintiff in error at the sum of $340. On
the 1st of June Scace filed an application for an extension
of time for making proof and the hearing of his elaim
for damages until June 17, and on the same day a reso-
lution was adopted that the road be opened and worked
as a public road, and the hearing of Scace’s and all other
claims for damages was continued to the 17th day of June,
1901. On the 17th of June Scace filed another claim for
damages in the same amount, to wit, $2,500, but this
claim differs from the first claim filed by him in that it
seeks to recover damages to the whole tract of 313 acres,
instead of to 160 acres as in the first claim. A hearing was
had, fixing and assessing the damages to Scace at $375,
from which an appeal was taken by him to the district
court. He filed a petition in the district court, claiming
that he was damaged by the taking of his land and for
damages to the entire tract in the sum of $3,985. Before
the trial in district court, a motion was made by the
defendant in error to require the plaintiff in error to elect
whether he will submit the case as on appeal from the
action of the county board or as an original action in this
court, which motion was sustained by the court, and ex-
ception taken by the plaintiff, whereupon he elected to sub-
mit the case as an appeal from the action of the board of
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county commissioners. This is the first assignment of
error made by the plaintiff in error. The petition in error
contains 90 other assignments, of which it will only be
necessary to consider one or two.

We have been unable to ascertain from the record that
the plaintiff was in any wise prejudiced by being required
to elect whether to proceed as upon appeal or as an original
action. We do not think the action of the district court in
requiring his election was erroneous, though it was prob-
ably unnecessary, since the cause was in court upon appeal
as it was, and this election did not change the status of
the case.

- From an examination of the rulings of the trial court

upon the introduction of evidence, and of the instruc-
tions to the jury, it is apparent that the jury were con-
fined in their estimation of damages to the fair market
value of the land actually taken, together with the ex-
penses of moving the fence. The plaintiff in error testified
that the value of the land before taking for the road was
$125 an acre, and offered to show what the value of the
entire tract was after the taking of the one-half mile strip
for the road, which offer was rejected by the court. The
court also refused to allow him to show that the prin-
cipal value of the land was for pasturage, and to show the
effect on its value for that purpose that the cutting off the
80 acre tract would have. It is clear that a tract of land
may, on acount of its close proximity to a town or city, be
enhanced in its value by reason of its advantage of situ-
ation for pasturage purposes. If this be so, then the
person from whom it is taken, or whose estate in it has
been diminished in value, should be allowed to recover the
entire pecuniary injury which he has suffered, and should
be permitted to prove the value of the entire tract of land
- before and after the taking, for whatever purpose it may
be used, as the means of ascertaining whether he has been
damaged by the taking thereof. Instruction numbered one
given by the court upon its own motion is as follows:
“You are instructed that the only issue for you to deter-
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mine in this case is the fair market value on the 1st day of
June, 1901, of the 3 and 95-100 acres of land taken by the
defendant for a public highway, and the reasonable ex-
pense of moving the fence therefrom to the side of the
road.” Instructions were asked by the plaintiff in error
to the effect, in substance, that the damages recoverable
in such a case are not confined to the market value of the
land taken, but that the plaintiff would be entitled to re-
cover damages to the remainder of his adjoining or abut-
ting lands, if any, shown by the testimony, and that he
should be allowed damages, not only for the value of the
‘land actually taken, but for the permanent depreciation,
if any, in the value of the entire tract of land. These re-
quests were refused.

Section 21, article I, of the constitution of 1875, pro-
vides:

“The property of no person shall be taken or damaged
for public use without just compensation therefor.” It
has been the settled doctrine of this court since the adop-
tion of this provision that, whenever the property of any
person has been injuriously affected by the appropriation
of the property itself, or property adjoining, for public
purposes, the person injured has been entitled to re-
cover the actual damages suffered by him. The words
“or damaged” were not contained in the constitution of
1866. The object of the insertion of these words in the
constitution of 1875 was, as is said in Gottschalk v. Chi-
cago, B. & Q. R. Co., 14 Neb. 550: “To grant relief in
cases where there was no direct injury to the real estate
itself, but some physical disturbance of a right which
the owner possesses in connection with his estate, by rea-
son of which he sustains special injury in respect to such
property in excess of that sustained by the public at
large.” This court has so often construed this consti-
tutional provision that it is unnecessary to discuss it
further. Schaller v. City of Omaha, 23 Neb. 325; City of
Omaha v. Kramer, 25 Neb. 489 ; Chicago, K. & N. R. Co. v.
Hazels, 26 Neb. 364 ; McGavock v. City of Omaha, 40 Neb.
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64 ; City of Harvard v. Crouch, 47 Neb. 133; Chicago, R. I.
& P. R. Co. v. O’Neill, 58 Neb. 239. The instruction given
by the trial court was erroneous, and the refusal to instruet
that the plaintiff in error was entitled to damages for
the depreciation, if any, in the value of the remainder of
the tract was also prejudicial error.

As to the contention of defendant in error that, since
the statute makes all section lines public roads, and that
the plaintiff bought the premises charged with knowl-
edge of these statutory provisions, and hence must be
deemed to have accepted the property with the burden of
the liability to damage by the taking of the same by the
public, we have only to say that the object of the statu-
tory provisions was to avoid the necessity of the filing
of a petition before a road upon a section line could be
opened. The status of land over which a section line runs
is no different from that of other real estate, and the
property rights of the owner of such land are as fully
protected by the constitutional guarantees as are those of
the owner of any other real estate. The provisions of the
statute merely dispense with the necessity of a petition
for the location of the road before the county board can act
upon the matter.

For these reasons, we recommend that the judgment of
the district court be reversed and the cause remanded for
further proceedings.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.
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WILLIAM BROWN, APPELLANT, V. VICTOR REED, APPELLEB.
FiLep June 9, 1904. No. 13,482.

1. Equity. Where an adequate remedy exists at law equity will not
assume jurisdiction.

2. Evidence examined, and held to sustain the findings and judg-
ment of the district court.

APPEAL from the district court for Boone county : JAMES
N. PauL, JUDGE. Affirmed.

H. C. Vail and Rose Bros. & Reid, tfor appellant.
R. F. Williams, contra.

LerToN, C.

This is an equity proceeding brought by William Brown
as plaintiff, hereinafter named the plaintiff, against Vie-
tor Reed as defendant, hereinafter named the defendant,
for the purpose of obtaining an injunction to restrain the
defendant from driving away the plaintiff’s cattle from cer-
tain fields of cornstalks and from certain yards, feed pens
and water tanks of defendant, and from preventing the
plaintiff’s cattle from having access to and being fed cer-
tain straw and cornstalks, which the plaintiff alleges were
the joint property of the plaintiff and defendant. In sub-
stance, the plaintiff’s claim is that he and the defendant,
who both reside in Nance county, Nebraska, and are each
engaged to some extent in the business of feeding and
raising live stock, the plaintiff owning at this time about
105 head of cattle and defendant about 60 head, made an
agrecement whereby the cornstalks and straw situated upon
certain sections of land in Boone county should be pur-
chased for their joint benefit; that the defendant would
furnish yards and water for said cattle upon land he
owned in section 12 in Boone county; that the plaintiff
would furnish additional water tanks,feed racks and wind-
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breaks for all of the stock, and that a man should be hired
to care for the stock whose wages should be paid jointly;
that the plaintiff furnished the tanks, erected the feed
racks and wind breaks upon the defendant’s place; that a
man was hired by both parties, and that the plaintiff
paid for his share of the cornstalks and straw and drove
his cattle to the defendant’s premises in accordance with
the agreement, but that the defendant wrongfully drove
the plaintiff’s cattle away and refused to allow them to
remain on the premises. The evidence on the part of the

plaintiff, if it stood alone, tends to substantiate this con- ’ '

tention. The defendant’s evidence, however, is in: sub-
stance to the effect: That early in September, 1901, he had
purchased the straw, feed and cornstalks situated upon
section 13 in Nance county, Nebraska, from one Eli
Harvey, the foreman of P. D. Smith, who was the owner
of the land. That shortly afterwards he was in Genoa,
Nance county, in the plaintitf’s saloon, and in the course
of conversation mentioned the fact that he had bought
this feed, or ‘“roughness,” as it was called. That the
plaintiff asked him if he could buy some in that locality
for him, as he had about a hundred head of cattle he
desired to winter, and that at the plaintiff’s request the de-
fendant bought from Harvey for him for $70 a number
of straw stacks situated on section 15 in Nance county,
also belonging to P. D. Smith, and that the plaintiff paid
the defendant the $70 which he had expended in this pur-
chase. That afterwards arrangements were made between
them whereby the defendant agreed to let the plaintiff
put his cattle with the defendants; that they should hire
a man jointly to herd them; that the defendant would
allow them to be kept in his corral, and that the plain-
tiff should furnish such additional feed racks and water
tanks as were made necessary by the bringing of his cattle
there, the defendant having sufficient appliances in the way
of feed racks, water tanks and windmill to care for his own
cattle, but not for the additional number if plaintiff’s were
added.
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It was a condition of the sale of the stalks by Harvey
that no cattle with cockle burrs upon them should be al-
lowed on the place, and the defendant’s testimony goes to
show that it was made a condition by the defendant that
the plaintiff’s cattle should be native cattle and be free from
cockle burrs. The plaintiff’s cattle were driven to the
defendant’s place in the latter part of November, 1901.
The defendant had Mr. Kilham, the hired man, write the
plaintiff a letter to the effect that his cattle had come;
that he had said they were free from cockle burrs, and that
they were full of burrs, and refusing to allow them to come
into the stalks until the burrs were taken out, telling him
he would have to go up there and attend to it; and the
next day the defendant drove to Genoa and told the plain-
tiff that he must take his cattle home. Plaintiff failing
to do this, defendant drove them to the farm of the plain-
tiff’s father and refused to allow them on his place. The
trial court found generally for the defendant, dismissed
the action and dissolved the temporary injunction which
had been granted.

We are unable to see any grounds for the interposition
of a court of equity in behalf of the plaintiff in this case.
He has utterly failed to show that he is without an ade-
quate remedy at law. )

There is no allegation in the petition that the defendant
is insolvent, and the evidence shows that he is financially
able to respond for any damages which the plaintiff may
have suffered. There is no testimony in the record except
the mere statement by the plaintiff, that he did not know
of any other feed of like nature to be procured in the
neighborhood, to show that he might not have bought in
the open market all the feed necessary for his cattle, and
that the ordinary process of law would not afford him
a full and adequate remedy for all loss which he might
suffer. There is evidence on the part of the defendant
to show that there was plenty of feed in the immediate
neighborhood which he might have procured. In fact,
Harvey testifies that he had plenty of stalks on section
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15 that he wanted to sell and that in February he sold
105 acres of stalks to the defendant. Aside from these
considerations, however, we are of the opinion that the
plaintiff has failed to sustain the burden of proof which
rests upon him. A large part of the testimnony of his
witnesses is reconcilable with the defendant’s theory of
the transaction, and the documentary evidence. strongly
tends to substantiate the defendant’s position. The trial
court with all the witnesses before it found for the defend-
ant, and we are satisfied that its decision upon the facts
and law of the whole case was correct and should be
affirmed.

AMEs and OLpHAM, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

EpwaArD J. SMITH, TRUSTEE, APPELLEE, V. JONAH B. ALLEN
ET AL., IMPLEADED WITH JAMES A. OLLIS, JR., APPEL-

LANT.
Foep June 9, 1904. No. 13,527,

1. Mortgage Foreclosure: DEFAULT: REs JupicATA. Where a cross-
petition for the foreclosure of a mortgage alleges that one of
the defendants assumed and agreed to pay the mortgage debt,
and no answer is filed by the defendant, who appeared in the
action, a finding by the court that the allegations of the cross-
petition are true concludes the defendant upon that point, and
he will not be allowed to relitigate the question of his as-
sumption of the debt, upon a motion being made for a deficiency
judgment.

2. Deficiency Judgment: APPEARANCE: JURISDICTION. A general
prayer for equitable relief in a petition for the foreclosure of a
mortgage, followed by a motion for a deficiency judgment, notice
thereof to the defendant and his appearance to contest the same
confer jurisdiction upon the court to render a deficiency judsg-
ment.
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APPEAL from the district court for Douglas county:
CHARLES T. DICKINSON, JUDGE. Affirmed.

J. W. Eller and E. J. Clements, for appellant.
J. H. Van Dusen, contra.

LerToN, C.

This is an appeal from a judgment of the district court
for Douglas county upon a deficiency arising upon the
foreclosure of a mortgage. The main action, under the
title of Smith v. Allen, was appealed to this court and
the judgment therein affirmed (63 Neb. 74). The contro-
versy in the case at bar is between the cross-petitioner,
Van Sant, and the defendant, James A. Ollis, Jr. In the
foreclosure case the cross-petition of Van Sant contained
the following allegation: “That on the 6th day of January,
1894, said defendants Dora Pertz and August Perts, her
husband, sold and conveyed said mortgaged premises to
the defendant, James A. Ollis, Jr., and that said James A.
Ollis, Jr., assumed and agreed to pay said note and
mortgage to this cross-petitioner as part of the purchase
price of said premises, and that said defendant James A.
Ollis, Jr., further, upon the back of said notes, as shown
in the exhibits hereto attached, guaranteed the payment of
the same.” Defendant Ollis failed to plead to this cross-
petition. A trial was had, which resulted in a finding
and decree for the plaintiff and for the cross-petitioner, ac-
cording to the prayers of their respective petitions.

Upon appeal to this court, the decree in favor of the
cross-petitioner Van Sant was affirmed, but the decree in
favor of the plaintiff was reversed and the cause re-
manded for further proceedings. Upon a second hearing
in the district court, the plaintiff, Smith, recovered an-
other decree, under which the premises were sold, and the
proceeds being insufficient to satisfy the first mortgage,
the cross-petitioner, Van Sant, filed his motion in the
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district court for Douglas county, praying for a deficiency
judgment against the defendant Ollis. The defendant
Ollis answered the motion, denying that he assumed and
agreed to pay the mortgage debt, and alleging that the
court had no jurisdiction to render a deficiency judgment.
Upon a hearing, the motion was sustained and
judgment rendered against Ollis for the amount of the
deficieney, from which judgment this appeal is taken.
The defendant’s first contention is that there is no evi-
dence to support the judgment. If the facts which deter-
mined the liability of the defendant to a judgment for a
deficiency were ascertained and adjudicated upon the
original decree in the foreclosure case, it is now too late
for him to seek a re-examination of this question. This
court has been very liberal in its holdings in regard to
the right of parties to litigate the question of liability
for a deficiency at any stage of the proceedings. But it has
uniformly held that, where this issue has been determined
in the original decree the parties will not be allowed to
open up the same and relitigate the question upon a motion
for a deficiency judgment. In the former opinion in this
case the court held that Ollis had appeared in the case
and said, “As regards the cross-petitioner, Van Sant, the
defendants, having failed to plead to his cross-petition,
will not now be heard to say that any of the allegations
therein contained are not established by the evidence.”
The cross-petition alleged that the defendant -Ollis as-
sumed and agreed to pay the mortgage debt as part of the
purchase price of the premises. Part of the decree relat-
ing to the cross-petition is as follows: “The court further .
finds that there is due to the cross-petitioner William B.
Van Sant upon the note set forth in the cross-petition,
which said mortgage was given to secure the sum of
$652.80- with interest thereon at the rate of 8 per cent. per
annum from May 2d, 1898, which amount is a second lien
on said real estate, and that said cross-petitioner is en-
titled to a foreclosure of said mortgage as prayed in his
said cross-petition, and that the allegations in said cross-



VoL. 72] JANUARY TERM, 1904. 173

Smith v. Allen,

petition are true.” While this finding is general in its
terms, it certainly is a finding upon the statement of the
petition that the defendant assumed and agreed to pay the
note and mortgage, so that the question upon which his
liability to the deficiency judgment depends has been con-
clusively settled against him by the former decree and
cannot be relitigated upon a motion for deficiency judg-
ment. Kloke v. Gardels, 52 Neb. 117.

As to the contention that the district court had no juris-
diction to render-a deficiency judgment, it seems that this
is based upon the proposition that the prayer of the cross-
petition is not sufficient to justify the rendition of such a
judgment against the defendant. The prayer was a gen-
eral prayer for equitable relief. In Grand Island Savings
& Loan Assn v. Moore, 40 Neb. 686, in which there was
only a prayer for general equitable relief, as in this case,
it was held that this was sufficient to justify the rendition
of the deficiency judgment. See, also, Kelley v. Wehn, 63
Neb. 410. The decree upon the cross-petition conclusively
determined the facts as to the defendant’s liability which
were alleged by the petition, and the defendant is con-
cluded thereby as to these facts. After these facts had
been determined, the cross-petitioner filed his motion, to
which the defendant appeared and answered. The court
then had jurisdiction to hear and determine the matter of
the motion, and since the former decree had found the
facts upon which the defendant was liable, and no valid
defense was made, it rightly rendered judgment against
the defendant for the deficiency.

For these reasons, we recommend that the judgment of
the district court be affirmed.

AMEs and OLDHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AYFIRMED.
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NELSON MORRIS ET AL., APPELLANTS, V. WASHINGTON

COUNTY ET AL., APPELLEES.
Fiep Juxe 9, 1904. No. 13,636.

1. Dreainage. Where a ditch constructed jointly by two counties has

proved insufficient to drain properly the lands it was intended
to benefit, the county board of one of the counties has the power
to adopt a new system of drains of which the old ditch, straight-
ened, widened, altered or deepened, shall form a part, and assess
the cost of location and construction upon the lands benefited,
upon the proper proceedings for that purpose being taken; and
the fact that prior to the adoption of the new scheme of drain-
age it had failed to clean out the old ditch for several years is
immaterial.

2. Powers of County Board: CONSTITUTIONAL Law. The provisions

of the drainage law, sections 1-28, article I, chapter 89, Compiled
Statutes, confer power upon the county board to provide means
for raising a fund from which to compensate landowners whose
property has been taken or damaged in the construction of the
proposed improvement, and its provisions do not violate section
21, article I of the constitution, providing that the property of no
person shall be taken or damaged for public use without just
compensation therefor.

APPEAL from the distriet court for Washington county:
CHARLES T. DICKINSON, JUDGE. Affirmed.

E. J. Jackson, for appellants.

Walton & Mummert, contra.

LeTToN, C.

In 1883 the county board of Washington county, acting
in conjunction with the county board of Burt county,
caused to be constructed a drain or ditch from a point in

the

county of Burt, in a south and southeasterly direc-

tion through the county of Washington, to an intersec-
tion with a natural water course known as Fish creek.
Fish creek at that time emptied into the Missouri river,
a short distance below the city of Blair. The ditch as
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originally dug had several lateral or spur ditches connect-
ing with it for the purpose of draining the lands lying to
the westward of the main ditch, the spur or lateral which
is considered in this case being known as York creek spur
ditch or spur ditch numbers 10 and 11. The ditch as origi-
nally constructed was from 8 to 12 feet wide at the top,
about 6 feet wide at the bottom and from 6 to 8 feet deep.
The land lying to the west of the ditch is high and roll-
ing, while the land through which the ditch passes and
through which FFish creek ran from the intersection of the
ditch to where it emptied into the Missouri river is low and
flat, and in many places stagnant water, in times of heavy
rains, accumulates thereon. For a number of years after
its construction, the main and spur ditches were cleaned
out within the county of Washington by that county, the
evidence showing that four years ago the witness George
Sutherland was paid $700 by the county for cleaning out
spur ditch number 11. The creeks and water courses
running from the westward toward the line of the ditch
have a fall of 12 or 14 feet to the mile, and, in times of
- heavy rains, water is discharged into the lower country
where the ditch lies with great force and rapidity. From
the point where the water strikes the low lands to the
Missouri river, a distance of about 8 or 9 miles, the land
is almost level and the fall is only from 12 to 16 inches
to the mile. The original ditch and spur ditches not
being of sufficient capacity to earry off and discharge the
flood waters flowing from the west, as a natural conse-
quence, when these waters, heavily charged with silt and
alluvium, spread out nupon the lower land and their flow
was checked, the solid matter held in suspension settled,
and a deposit of alluvium bhas been made extending for
about a half mile east of the bluffs and for 5 or 6 miles
north and south, to the depth of about from 2 to 4 feet
above the original surface. The main and spur ditches
became so filled with this deposit that the waters flow in
a meandering channel partly upon the line of the old
ditches and partly outside, their course depending upon
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the nature and amount of the obstruction in the ditches.
The bed of Fish creek below the point of intersection of
the ditch became largely filled with the accumulation of
matter brought down from above, so that it became shal-
low and did not afford sufficient drainage capacity for the
waters flowing into it.

In March, 1903, a petition was filed with the board of
supervisors of Washington county under the provisions
of the drainage law, being sections 1-28, article I, chapter
89, Compiled Statutes (Annotated Statutes, 5500-5527).
This petition was signed by W. G. Howell and others. It
set forth that the petitioners were the owners of lots and
lands which will be benefited by the ditch, drain and im-
provement prayed for, and prayed the board to cause
“the present IMish creck ditch situated in Washington
county, Nebraska, and commonly known as the Fish
creek ditch improvement, to be straightened, widened,
altered and deepened as follows from (here describing
courses and distances). Also that spur ditches numbers
10 and 11 be straightcned, widened, altered, and deepened
from (describing courses and distances). Also that the
board cause to be located and constructed a new ditch
commencing at the termination of the present Fish creek
ditch and running thence in a south and southeasterly
direction (describing courses and distances) to the Mis-
souri river.” The petition further sets forth the neces-
sity for such improvements. A bond was filed with the
petition according to law. The county board made an
actual view of the line of the ditch, made some minor
changes regarding its location and dimensions, made the
necessary findings that it was conducive to the public
health, convenience and welfare, and employed an engi-
neer to survey, level and stake the ditch and to make the
report, profile and plat and return the schedule provided
for by law. The apportionment made by the engineer
was adopted and approved by the board except as to one
small item. Following the filing of the engineer’s report,
the county clerk fixed the 17th day of October, 1903, at
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the county clerk’s office in Blair, Nebraska, as the time
and place for the hearing of the same, and personal notice
to resident landholders and notice by publication to non-
residents was given as the statute provides. The board
met at the time and place fixed in the notice and pro-
ceeded to hear objections to the reports and claims for
compensation and made findings and adjudications as to
all such matters.

After this had been done the plaintiffs, Nelson Morris
and John H. Cameron, for themselves and on behalf of all
other persons similarly situated, brought this action for
the purpose of enjoining the county of Washington and
the board of supervisors of said county from making any
contract for the construction of the ditch, from determin-
ing at what time and in what number of assessments they
would require the plaintiff to pay the sums charged
against their land, from ordering that such assessments
be placed upon the tax books against said lands, from
going upon or authorizing any person to go upon the
plaintiffs’ land for any purpose, except to move obstruc-
tions from the ditches heretofore constructed, and asking
that the proceedings of the board of supervisors be
adjudged and determined null and void. A number of
reasons are alleged why the proceedings are void and of
no effect, but in the briefs and at the hearing before the
court two grounds are mainly relied upon. First, it is
urged that where it appears that a county has failed to
perform its duty and keep existing ditches, constructed
under the provisions of sections 24, 25 and 26 of the act,
free from dirt and debris, no power is conferred upon the
county board to assess the cost of cleaning out such
ditches or keeping them free from obstructions under the”
guise of straightening, widening, altering or deepening
them. The correctness of this contention is so clear that
the proposition requires no argument to support it. If
the evidence showed that the original Fish creek ditch,
which was a ditch in two counties, was of sufficient
capacity to perform the duty for which it had originally

. 15
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been constructed, provided it had been kept cleaned out,
then, certainly, the county board would have no authority
to charge the duty of cleaning it upon the abutting
owners, under the pretext of straightening, widening,
altering or deepening it. We are satisfied, however, from
the testimony in this case, that the evil which it was
sought to remedy actually exists, and that the inadequate
provisions made by the construction of the first ditch
have failed to afford the necessary relief. By the report
of the enginecr, which has been adopted by the board, it
would seem that instead of a ditch from 8 to 12 feet wide
at the top, 6 feet wide at the bottom, 6 to 8 feet deep, as
the original ditch was, being sufficient to properly drain
the territory sought to be benefited it will require such
a ditch as proposed, which will be at the point of com
mencement, 31 feet wide at the top, 16 feet wide at the
bottom and 8.13 feet deep, and is to be gradually
widened and deepened until it shall be 35 feet wide
from the junction of spur ditch number 11, until it
reaches the Missouri river, and be 12.58 feet deep at
the Missouri river, and that Fish creek itself shall
he straightencd, deepened and widened from the end of
the original Fish creek ditch throughout its course from
that point to the Missouri river and be made to empty
into the river at a mnew place. This contemplates
a vastly different enterprise from the mere cleaning out
of the old ditches, and, from the testimony as to the con-
ditions, it seems clear that nothing less than a work of
similar magnitude would be of any avail to carry off the
floods of water which descend during heavy rains in that
locality. We are of the opinion, therefore, that this ob-
“jection is not tenable and that the county board were act-
ing in strict good faith when they adopted the improve-
ment, and did not do so merely as a pretext in order to
clean out the old ditches at the expense of the adjoining
landowners.

The next objections urged are that, assuming that the
act is valid, it confers no authority to exercise the power
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of eminent domain, because it makes no provisions for
raising money by taxation or otherwise, to pay for lands
taken or damaged, and that no provision has been made
for such payment in the proceedings sought to be en-
joined. And, further, it is urged that the act is uncon-
stitutional because it purports to excrcise the power of
eminent domain, and makes no provisions for the pay-
ment of property taken or damaged.

The constitutionality of the act as a whole has been
attacked in this court at least twice, and has sucessfully
withstood the assault. Darst v. Griffin, 31 Neb. 668 ;
County of Dodge v. Acom, 61 Neb. 376. In neither of
these cases, however, was the precise point raised in this
case argued or considered by the court, hence it will
be necessary for us to consider whether the proceed-
ings which are attacked are void or whether the act itself
is vulnerable to the objection of unconstitutionality, for
the reasons assigned by the plaintiffs in error.

It is argued that under the law, if the county board find
for the proposed improvement, they shall cause the engi-
neer to make a return and schedule of the lots and lands
that will be benefited and an apportionment of the num-
ber of lineal feet and cubic yards to each tract of land,
and so forth, according to the benefits which will result
to each from the proposed improvement, and an estimate
of the cost of location and construction to each and a
specification of the manner in which the improvement
shall be made and completed, but that this report and
estimate takes no account of compensation for land
taken or damaged. It is said that the engineer does not
take into consideration compensation to the landowners.
By sections 12 and 13, persons whose lands are taken or
affected may file their claim for damages and the com-
missioners on actual view shall fix and allow such com-
pensation and damages as may accrue. But it is urged
that no method is provided for paying such compensa-
tion or damages in any manner whatever, and that in this
case the land of the plaintiff Cameron is taken without
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any provisions for compensation and no authority of law
to make provision for compensation.

It is the settled doctrine of this court that the Just com-
pensation required by section 21, article I of the consti-
tution, to be made for taking or damaging private property
for public use must, before such taking, be ascertained
and payment made, either by the appropriation of money
from the proper fund for such purpose, or by a levy of
sufficient taxes to pay the damages, upon which a warrant
may be drawn. Until the compensation of the landowner
has been made sure and certain, he may not be compelled
to give up his property, and the public use of the same
may be enjoined. Zimmerman v. County of Kearney, 33
Neb. 620; Livingston v. Johnson County, 42 Neb. 277. 1f
in the course of the procedure provided for by the statute,
the time has not arrived by which the provision for the
payment of compensation is to be made by the county
board, and in the act there is to be found a means where-
by a fund is to be created for that purpose, the plaintiff
cannot at this time maintain this action, for it will be
presumed that the county officers charged with the duty
of assessing taxes for his benefit will proceed at the
proper time to do so, and until it becomes impossible he
will not be heard to complain. But if in the act there is no
provision made for a fund from which to pay the damages
which he has suffered, then the whole proceedings must
fail, and they may be attacked at any stage.

It is evident from an inspection of the act as a whole,
that it was provided by the legislature that all persons
whose property would be taken or damaged by the pro-
posed improvement shall have notice of that fact, and
shall have an opportunity to have a hearing upon the
question of the amount of their damages.

Section 13 provides that the commissioners, on actual
view of the premises, shall fix and allow such compensa-
tion for land appropriated, and assess such damages as
will in their judgment accrue from the construction of
the improvement, to each person or corporation making
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application as provided in section 12, and, without such
application, to each idiot, insane person or minor owning
lands taken or affected by such improvement.

Section 14 provides that exceptions may be filed to the
apportionment, or to any claim for compensation or dam-
ages, and for the hearing of testimony, and power is given
to compel the attendance of witnesses. In other sections
an appeal to the district court is allowed from any final
order or judgment in these proceedings, and provision is
made that no appeal shall affect the progress of the con-
struction of the proposed improvement, provided the
petitioners shall enter into a good and sufficient bond, to
be approved by the clerk of the district court or the judge
thereof, conditioned for the payment of all damages and
costs that the appellant may sustain on the trial of the
appeal. It is provided that the clerk of the district court
shall certify to the board of county commissioners a full
and complete transcript of the proceedings had upon such
appeal in the district court.

Section 18 provides that immediately after the trans-
cript is returned to the county clerk, or immediately upon
the filing of the bond mentioned, or in case there is no
appeal, then immediately after the hearing of the report of
the engineer, the commissioners shall advertise for bids
for the construction of the work, which bid shall not
exceed the estimated cost.

Section 21 is as follows: “When the working sections
are let, as hereinbefore provided, and the cost and ex-
penses of location and comstruction, and all compensa-
tion and damages are ascertained, the commissioners shall
meet and determine at what time and in what number of
assessments they will require the same to be paid, and_
order that the assessments as made by them be placed on
the duplicate tax list against the lots and lands so as-
sessed.”

Section 22 provides for an order to the county clerk to
make and furnish to the treasurer a tax duplicate with the
assessment arranged thereon as required by their order,
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and provides that the unpaid assessment shall be a perpet-
ual lien on the premises assessed and for the collection of
the same in the usual manner by the county treasurer.

From a consideration of these provisions, it appears
that the county commissioners have no power to enter
into a contract for the construction of the proposed im-
provement until after the allowance of damages or com-
pensation to the landowner, and the final determination
by the district court of any appeal from the decision of.
the county board upon the same, unless the petitioners for
the improvement have filed a good and sufficient bond
with the clerk of the district court for the payment of all
damages and costs that the appellant may sustain, when,
it is provided, the work of construction may proceed.
After the contract has been let, and after the determina-
tion of the amount of damages which have been suffered
by landowners, the whole amount of the cost of the pro-
posed improvement is known to the county board, save
for the contingency that the amount of damages adjudged
to be paid may be changed upon appeal. Up to this time
it would have been impossible for them to make an as-
sessment for the costs of the improvement, since only one
of the two necessary factors would have been within
their knowledge. Then, and not until then, could they act
intelligently, and the law, recognizing this, provides, in
section 21, that after these matters are ascertained the
commissioners shall meet and determine at what time and
in what number of assessments they shall require the
same to be paid, and shall order that the assessments as:
made by them be placed ¢on the tax list against the lots
and lands assessed.

It is argued by the plaintiffs in error that the statute
does not confer power to impose a tax, that in all prob-
ability one or more sections were omitted in the prepara-
tion and passage of this act, and that the drainage stat-
utes of a number of other states provide absolutely and
specifically for compensation for land taken and the as-
sessment and levy of a tax for that purpose. The law
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under consideration, while it does not say in so many
words that the commissioners shall make an assessment,
requires them, after the cost of location, construction,
compensation and damages have been ascertained, to
meet to determine at what time and in what number of as-
sessments they will require the same to be paid, and that
they shall order that the assessments as made by them be
placed on the tax list. When the proportionate benefit to
each tract has been ascertained, when the commissioners
know the total amount of money which it is necessary to
raise, when they have determined the number of as-
sessments in which this sum of money is required to be
paid, and the times of payment, and when they order these
assessments to be placed upon the tax list, what is there
lacking of a complete assessment? In Black's Legal
Dictionary, assessment is defined as follows:

“Assessment, in a general sense, denotes the process
of ascertaining and adjusting the shares respectively to
be contributed by several persons toward a common bene-
ficial object according to the benefit received. Assessment
in taxation: The listing and valuation of property for the
purpose of apportioning a tax upon it, either according to
value alone or in proportion to benecfit received. Also
determining the share of a tax to be paid by each of many
persons; or apportioning the entire tax to be levied among
the different taxable persons, establishing the proportion
due from each.”

When a tax-levying officer knows the proportionate
benefit to each tract, the amount of money necessary to
be raised for a special improvement, and when he has
determined the number of payments in which it shall be
paid and the time of payment of the same, and has ordered
these determinations placed upon the tax list for collec-
tion by the proper officers, he has made an assessment.
When these acts are performed, the asscssment is made
and the fact that the statute provides in detail that the
commissioners shall do the several acts which constitute
an assessment is no less effectual than if it had stated in
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general terms that the board should make an assessment
and then had specified the manner of procedure.

It may be objected that the landowner has not had an
opportunity to be heard upon the question as to whether
his land has been specially benefited to the extent of the
amount necessary to be levied to compensate the land-
owner for land taken or damaged. But the statute (sec-
tion 8) provides that after the engineer has made his
report to the county board, in which report he is required
to make “an apportionment of a number of lineal feet and
cubic yards to each lot, tract of land, road, or railroad,
according to the benefits which will result to each from the
improvement, and an estimate of the cost of location and
construction to each,” the county clerk shall fix a day for
the hearing of the same and shall give a notice which
shall set forth a tabular statement of the apportionment
as made by the engineer in his report, and that, before the
day set for hearing, all persons whose lands are taken or
affected shall make application for compensation or
damages. These provisions enable each landowner, on the
day set for hearing of the report, to know just what pro-
portionate dmount the engineer has found that his land
has been Lenefited by the proposed improvement, and also
to know what is the total amount of compensation for
lands taken, or damaged, claimed by landowners along the
line of the ditch. When he knows these two facts he is
apprised of the utmost amount to which his land may
become liable to be assessed, and he has the right to be
heard upon the making of such assessment before the
board at the hearing. It is evident that the amount of
damages allowed as compensation to landowners must be
apportioned by the county board upon the land affected
according to benefits, and in the same ratio as .to the
amount levied upon each particular tract of land, as the
apportionment of lineal feet and cubic yards, and the cost
of location and construction are apportioned.

Before the report is finally confirmed by the board, all
parties have had an opportunity to be heard upon all
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questions affecting their interests, and at the time of hear-
ing they have full and adequate information in regard to
the estimated cost of construction and location and the
entire amount claimed as compensation for land taken or
damaged. No further hearing is necessary during the
further course of the proceedings, since all questions in
which the landowner is interested may be passed upon at
this time. The landowner thercfore has had his day in
" court and his property is not taken without due process
of law. The compensation and damages are apportioned
as to benefits and upon the same basis as the cost of con-
struction and location.

It is objected that the damages allowed may be largely
increased upon appeal to the district court 'nd that no
means have been provided whereby the increased compen-
sation may be provided. But the commissioners are not
required to make the assessment until the final judg-
ment in the district court has been certified to the county
clerk. By section 16, however, it is provided that the
work shall not be delayed if the petitioners shall give a
bond, conditioned for the payment of all damages and
costs that the appellant may sustain. But it is said that
the landowner should not be compelled to look for his
compensation to the uncertainties of a suit upon a bond
of a private citizen. To this we assent. The county is
the party that is primarily responsible to the landowner
for ‘the damages which he has sustained. It has made a
special assessment by which to raise a fund out of which he
is to be paid. He is entitled to look to the county for his
compensation. The county, however, may look to the
petitioners, and their sureties under the conditions of
their bond, to pay all damages and costs that the court
may find the landowner entitled to, above the amount of
the original allowance which has been assessed against
the property specially benefited. While this manner of
providing for the contingency of the damages being in-
creased upon appeal may seem somewhat clumsy, it is
the county alone that may suffer from being compelled to
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bring an action upon the bond. The landowner cannot
complain in this regard, since his right to recover is not
from the petitioners but from the county. The provisions
of sections 21 and 22 providing for the means of compen-
sation and furnishing the method of determining the
amount of each assessment, the time it shall be paid, and
the method of collection, are sufficient to accomplish the
desired end, when taken in connection with the appor-
tionment according to benefits to each particular lot or
tract of land reported by the engineer and confirmed by
the board.

In this action the question of whether or not there were
irregularities or errors of judgment in the proceedings of
the county board cannot be inquired into. It is an original
action based upon the idea that the board had no juris-
diction to act. Since we have come to the conclusion that
the objections to the jurisdiction of the board urged by the
plaintiff in error are not well taken, the judgment of the
district court was right and should be affirmed.

AMES and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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UNION PAciric RAILROAD COMPANY V. JOHN
T'ICKENSCHER.

FiLep JuNeE 9, 1904. No. 11,939.

Evidence examined, and held not sufficient to support the verdict and
judgment.

ERror to the district court for Dawson county: HoMER
M. SULLIVAN, JUDGE. Rcversed.

John N. Beldiwin, Edson Rich, E. A. Cook and John M.
Hllingsiworth, for plaintiff in error.

Warrington & Stewart, George W. Thomas and H. M.
Ninclair, contra.

Day, C.

This action was brought by John Fickenscher in the
district court for NDawson county against the Union Pacific
Railroad Company to recover damages sustained by him
on acount of having been burned in a prairie fire, which
he alleged in his petition was started through the negli-
gence of the railroad company. Upon the trial the plain-
tiff recovered a judgment for $1,175, to review which, the
defendant has brought error to thl% court.

It was contended upon the part of the defendant that
the fire which it was alleged to have negligently set out
never reached the point where the injury occurred, and
that the fire which burned the plaintiff, was a fire which
originated from unknown causes, and was driven down
from the northwest by a heavy gale which was blowing
from that direction at the time of the injury. The
petition in error contains 63 assignments of error, but,
in the view we have taken of the evidence, it seems un-
necessary to consider any of the assignments of error ex-
cept those relating to the sufficiency of the evidence to
sustain the verdict and judgment. TFor the purpose of
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elucidating the opinion, we have attached a map showing
the distances and relative positions of places mentioned
in the opinion:
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The record shows that about noon on April 16, 1899, a
fire was discovered along defendant’s right of way soon
after a train on defendant’s railroad had passed, going
west. The fire started in section 27, township 12, range
26, near the town of Vroman, and during the afternoon
and evening burned in a northwesterly direction and by
dark it had reached Fosberg’s place some seven miles
north and a mile and a half west of the point where it
started. During the afternoon and evening a light wind
was blowing slightly west of north. The country over
which the fire spread, and, in fact, all of the country in
that vicinity north of the railroad, is a rough sand-hill
country, sparsely covered with grass. The testimony
shows that about dark on the evening of the 16th, the fire
had reached the south line of land owned by one ITos-
berg, to wit, the southwest 4 of section 22, township 13,
range 26, and that the neighbors living to the north and
northwest of his place came to his house to assist in fight-
ing the fire, and among those who came were the plain-
tiff, his father and brother. These parties started in at
Ifosberg’s and plowed a furrow and back-fired along the
east side of a road running from Fosberg’s in a southerly
direction to one Ditto, residing on the northeast } of
section 8, township 12, range 26. The testimony of all
the parties is clear that this fire did not spread west of
the road above described, or north of the south line of
Fosberg’s, except as indicated by the line representing the
outline of the fire and not material to this discussion, as it
is conceded that this branch of the. fire did not reach the
point where the injury occurred. Fosberg and his neigh-
bors who were fighting the fire turned out of the road a
short distance north of the Ditto place and changed their
course to a southeasterly direction, and continued to fight
the fire, keeping upon the west line of it until they reached
a point somewhere near the center of section.16, in a pas-
ture known as Larson’s pasture. At about three o’clock
in the morning several members of the party made an
observation from the top of one of the hills near the
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center of the section, and all of them say that the re-
flection of fire could be seen to the west and southwest
of them, but none of them were able to place the distance
of the fire with any accuracy. About that time the wind
began to change, and in a very short time a heavy wind
was blowing from the northwest. The Fosberg party
then abandoned the fight and started north along the road
leading from Ditto’s to IFosberg’s. The testimony is not
clear as to the exact time they reached IMosberg’s, but it
was somewhere near four o’clock; all agree, however, that
a terrific gale was blowing from the northwest. The
plaintiff, his father and brother, left Fosberg’s at his
southwest corner and continued northward toward their
home in section 4, township 13, range 26. At that time
the reflection of a fire to the northwest could be plainly
seen, and some of the party urged the plaintiff not to
attempt to go forward. After going some sixty rods
north of Fosberg’s corner, a fire from the northwest swept
down upon them, and the plaintiff, his father and brother,
were more or less burned and injured. The testimony also
shows that parties who were interested in Larson’s pasture
were also fighting the fire during the afternoon and even-
ing from a point about the middle of section 16 and along
the southeast line thereof toward the railroad track, and
that the fire did not pass west of the east line of sections
16, 21 and 28. There is some testimony, however, that in
the middle of the afternoon a-line of the fire had spread
through the hills along the north side of section 16, and
that it had spread into section 17, but the testimony shows
that this fire was put out. The neighbors who live im-
mediately to the west of the Ditto-I'osberg road are posi-
tive that the fire which was burning in the afternoon
southeast of Pettit’s was put out.

The theory. of the plaintiff was that the fire had crept
around and through the sand hills along the north side of
sections 16 and 17, and thence through the north side of
Beatty’s pasture until it reached a point nearly north of
Brady Island; that it then spread northeasterly until it
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reached a point northwest of the place where the injury
occurred, and that, when the wind changed to the north-
west, this branch fire was driven back upon the plaintiff
and injured him. In support of this theory the plain-
tiff relies solely upon the tcstimony of witnesses residing
from three to four miles south of Brady Island, and who
viewed the fire during the afternoon and evening from that
distance south of Brady Island. Some of the witnesses
say they watched the fire all afternoon, saw it gradually
spread west until late in the evening it appeared to be go-
ing north, directly north of George’s pasture, which ad-
joins Brady Island on the east. Nomne of them, however,
pretend to trace the fire but a short distance north of
Brady Island.

It seems a striking fact that none of the neighbors liv-
ing in the vicinity of where the fire is supposed to have
burned saw it or even the reflection of it. Granting that the
fire was burning north of Brady Island late in the evening,
it does not seem to us that that fact alone would be suf-
ficient to go to the jury that it was the cause of an injury
occurring six hours thereafter and six miles distant. It is
a fact within the common obscrvation of men, that the lo-
cation of a fire is but a mere conjecture when the reflec-
tion of it on the sky is the only known fact to determine
its location. Even when the fire itself can be seen, its loca-
tion is very deceptive. Taking this whole evidence it
seems to us that the verdict of the jury is founded upon
a mere conjecture.

The testimony is clear that soon after three o’clock
the wind changed to the northwest and blew a gale, some
of the witnesses placing its velocity at upwards of thirty
miles an hour. The testimony is also undisputed that for
several days prior to the injury, a fire had been seen a
long distance to the northwest of the place of the injury,
and that it was driven down over the country in that
vicinity is shown beyond any doubt.

The plaintiff contends that it could not have been the
northwest fire which did the injury, because that fire did



192 NEBRASKA REPORTS. [VoL. 72

Uuion P. R. Co. v. Fickenscher,

not reach that locality until some time after the injury,
possibly an hour. To establish this fact, the plaintiff
shows that the fire from the northwest did not reach his
home or Kratzenstein’s place until an hour or more after
the injury. This fact, however, is far from showing that
it was not the northwest fire which did the injury or that
it was the branch fire from the Vroman fire which did.
It is also a matter of common experience that in a prairie
fire that a part of it, known as the head fire, travels much
faster than the side fire, and if it was the head fire which
caught the plaintiff, it is not at all improbable that the
side fire might not have spread to Kratzenstein’s and to
plaintiff’s place for an hour or more after the head fire
had passed.

The rule of law requires of the plaintiff that he make
out his case by a fair preponderance of the evidence, and
the evidence must relate to facts which establish with
reasonable certainty the plaintiff’s cause of action; and
while it is for the jury, and not for the court to pass upon
the weight to be given the evidence, it does not seem to us
that the rule should be carried to the extent of allowing a
verdict to stand, based upon evidence which at best is a
mere conjecture. The plaintiff’s theory of the case is
possibly the correct one, but, if so, he is unfortunate in
not having witnesses who are able to trace the fire with
a reasonable degree of certainty to the place of the injury.

TFor the reason that the testimony fails to sustain the
verdict and judgment, we recommend that the judgment
should be reversed and the cause remanded for further
proceedings.

HasTINGS, C., concurs.

Dvurrig, C., concurring.

It is practically conceded that a fire was started by a
Union Pacific train Sunday the 16th of April, 1899, be-
tween the stations of Vroman and Brady Island. The
wind was blowing from the southeast and this fire worked
its way in a northwesterly direction into the sand hills.
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The plaintiff below claims that there were two branches
of this fire, one running in a more westerly direction than
the other, and that this westerly branch worked its way
west and north until it reached a point some distance
west of Brady Island and north of that point several
miles, until a change in the wind which occurred about
two or three o’clock Monday morning, when it was driven
back in a southeasterly direction and caught the plaintiff
who was on his way home from a point some four or five
miles northeast of Brady Island, where he and his neigh-
bors had been fighting what the plaintiff claims to have
been the east branch of the fire. The theory of the de-
fendant below is that the fire never got as far west as Brady
Island and no further west than to the point where plain-
tiff below and his neighbors were fighting it. There was
a fire started many miles northwest of the place where
the plaintiff was injured and had been burning all day
Sunday. The wind, when it changed from the southeast
to the northwest Monday morning, commenced to blow
with great violence, some of the witnesses placing the
velocity at from thirty to sixty miles an hour. This wind
undoubtedly brought down the fire which had started a
day or two previously in the northwest, and the contro-
verted question was, did this fire do the injury complained
of or was it a branch from the fire set by the engine of
the railroad company which had worked west and north
until a change in the wind from the southeast to the
northwest brought it back in a southeasterly direction
to the place where the injury occurred. There is some
evidence to support the verdict of the jury. Most of this
evidence comes from parties living south of the Platte river
and four miles or more south of Brady Island, who
testify that they saw the fire about the time that it
started along the right of way of the railroad company
and watched it at different times during the afternoon and
evening of Sunday. These witnesses testify that the fire
had worked its way west and north of Brady Island. If
this be true, the course of the fire from the burnt ground
16
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that it passed over, must have been clearly distinguish-
able and yet parties living in the vicinity where the fire is
claimed to have passed, testify that the grass was un-
burned Monday morning, and parties from the north who
had occasion to visit Brady Island Monday morning, are
very positive in their testimony that the grass
between what is called the east line of the fire
and Brady Island was wholly unburned. It seems
to me that the positive evidence of those living in
the vicinity and others who had occasion to pass over the
section of country where the fire is claimed to have run,
that the grass was wholly unburned, that no trace of the
fire existed, ought to be accepted as conclusive upon that
question, and conclusive upon the fact that it was the
fire which originally started in the northwest that was the
cause of the injury.

The opinion of Judge DAY upon this branch of the case
is so conclusive that I think it ought to stand.

By the Court: This case has been several times argued,
and there being some difference of opinion among the com-

- missioners who heard the several arguments, it was heard

again by the court. With the assistance of able counsel for
both parties, we have examined the entire record and
conclude that the foregoing opinions of Mr. Commissioner
DAY and Mr. Commissioner DUFFIB show the true condi-
tion of the evidence.

For the reasons there given, the judgment of the district
court is reversed and the cause remanded for further pro-
ceedings.

REVERSED.
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SARAH J. RicHARDS V. MAxwY H. HASKINS.
Fmep June 9, 1904. No. 13,463.

Adverse Possession: ABANDONMENT. One holding adverse possession
of land which he has inclosed, does not abandon such possession
by his failure to have it occupied by a tenant or otherwise for a
reasonable space of time, no other person making claim to the
property or taking possession during such nonoccupation, and
there being no evidence of any intent on his part to abandon his
possession and claim to the land.

ERROR to the district court for Harlan county: Ep L.
ApAaMS, JUDGE. Affirmed.

B. N. Robertson, for plaintiff in error.

D. W. Merrow, contra.

Durris, C.

This is an action in ejectment. Plaintiff in error, who
was the plaintiff below, elaimed title to 160 acres of land
in Harlan county. The defendant is in possession as the
tenant of Walter G. Clark, who also claims title. It was
stipulated in the record that David Whitney and Samuel
Bauserman, partners, were the owners of the land in July,
1878. In August of that year these parties filed a petition
in bankruptcy in the district court of the United States
for the district of Nebraska, which petition was, by order
of the court, referred to J. L. Webster, register in bank-
ruptcy. T. W. T. Richards was chosen assignee, and the
register thereupon conveyed to him by deed all the prop-
erty of the said Whitney and Bauserman, as required by
the bankrupt law of 1867. The land in question was listed
among the assets of the bankrupt. In December, 1878,
the trustee petitioned the federal court for leave to sell
certain assets of the estate, including the land in suit,
at private sale, and this petition was indorsed by the regis-
‘er in bankruptcy and concurred in by the judge of the



196 NEBRASKA REPORTS. [VoL. 72

Richards v. Haskins,

federal court. Sometime thereafter said land was sold by
the trustee to Burr H. Richards for the sum of $1,200,
subject to the taxes due thereon, and a deed executed and
delivered July 24, 1885. In November, 1901, the trustec
filed a motion and affidavit in the federal court setting
out the fact of a sale of said land, the exccution and de-
livery of the deed, and that the records of the court did
not disclose that an order of confirmation had been made
by the court, although it was alleged that the trustee sup-
posed and believed that the sale had been confirmed long
prior thereto. And thercupon the federal court entered an
order confirming said sale. Burr H. Richards departed
this life in the city of Baltimore sometime in 1890, and by
the terms of his will, the land in controversy was devised
to the plaintiff, Sarah J. Richards. The foregoing con-
stitutes the plaintiff’s chain of title.

The defendant’s chain of title is, first, a tax deed made
by the treasurer of Harlan county, Nebraska, to C. C.
Flansburg of date December 30, 1882. I'lansburg con-
veyed to Lee A. Adams, December 15, 1883. Adams con-
veyed to Hugh G. Clark, June 7, 1884, and David Whitney
and Samuel Bauserman quitclaimed to Clark, May 13,
1884. Clark died in 1892, and Walter G. Clark is his
only heir and administrator of his estate. Adverse pos-
session for more than ten years was the principal defense.
The case was heard by the Honorable H. M. Sullivan who
took the same under advisement; but prior to a decision of
the case, Judge Sullivan resigned, whercupon the parties
had the evidence transcribed, and, by agreement, the case
was submitted to Judge Adams, on said evidence, who en-
tered a finding and judgment for the defendant, from
which the plaintiff has taken error to this court.

In the printed brief of the defendant, as well as in the
oral argument on the submission of the case, many ex-
ceptions were taken to the regularity of the bankruptey
proceedings through which plaintiff claims title; but as
we are of the opinion that the evidence fully supports the
claim of adverse possession asserted by the defendant, it
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would be a waste of time to discuss the numerous objec-
tions made to the proceedings in bankruptey, and the effect
of the trustee’s deed to Burr H. Richards.

Relating to the defense of adverse possession, the evi-
dence is quite conclusive that Hugh G. Clark rented the
land in question to one Frank Shaffer in 1890. It appears
that other owners of land had built fences on the east,
south and west lines of the land in dispute sometime prior
to the spring of 1891, and that Shaffer, on obtaining a
lease from Hugh G. Clark, erected a fence on the north
line of the land in the spring of 1891. There is some
controversy as to the duration of Shaffer’s lease, and as to
the time that he actually occupied the land. In Septem-
ber, 1890, Shaffer wrote to Clark desiring to lease the
premises for two years, and on November 16, 1890, he
wrote Clark to make out a lease for two years at twenty-
five dollars a year, and indorsed on this letter in the
handwriting of Clark is the following memorandum: “W 3}
SW 1 14—E } SE } 15-1-17—Harlan Co. 2 years $25 per
year, payable May 1, 1891 and 1892.”

Shaffer again wrote Clark, December 1, 1890, request-
ing Clark to make out a lease for two or three years and
send to him at once, and on December 8, 1890, he again
wrote, acknowledging receipt of a letter from Clark with
a contract in it. In this letter he states that the contract
is all right with the exception of one matter which Clark
overlooked, which was in relation to Clark’s buying, at
the end of the lease, any fence that Shaffer might erect
upon the land at 50 per cent. of its cost. May 9, 1891,
Shaffer wrote to Clark, inclosing $12.50, one-half of the
agreed rent for 1891, promising to remit the balance on
November 1. These letters, together with Clark’s memo-
randum on the letter of November 16, 1890, arc quite con-
clusive in connection with Shaffer’s oral evidence, that
Clark rented the premises to Shaffer for the years 1891
and 1892 at $25 a year; and the evidence is undisputed
that Shaffer held possession during 1891, having, as be-
fore stated, built a fence along the north line in the spring
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of that year. In the year 1892, Shaffer went to Colorado,
and sold his fence to Gifford & Williams. Whether he
sold the unexpired term of his lease is a disputed question,
and the evidence relating thereto is quite unsatisfactory.
In his testimony Shaffer says:

“In 1892 I was going to quit down there and I brought
some of my cattle up in the fall and I left some down
there, and during this time I was figuring to sell the
fence, and, as I stated, I wrote to Mr. Clark to take the
fence, and he said he would prefer not to do it. He said
to do the best I could; that he would rather I would sell
it, because he was so far away from it; and I figured with
somebody else in regard to selling it, and I turned this
over to Gifford & Williams in 1892, but whether it was
early in the spring or during the summer I couldn’t tell
yow.”

By the Court: When did you close up the deal with
them about the fence?

A. In 1892

Q. When did they take the land?

A. In 1892, * * =

By Mr. Merrow : In regard to the rent for the year 1892,
state whether or not these men, Gifford and Williams,
settled with you for the rent for that year?

A. I think they did—I wouldn’t be positive—My best
recollection is that they did—I am not positive in regard
to that—I think that was included when I sold the fence.

Mr. Williams, whose deposition was taken in Colorado,
stated that he occupied the land during the years 1892
and 1893; that he got possession from Frank Shaffer;
that his best recollection is that he paid Shaffer the rent
for one year, and J. B. Billings & Son for one year. The -
evidence is undisputed that J. B. Billings & Son took
charge of the land at the request of Walter (3. Clark in
the spring of 1893, and they rented it to Gifford & Wil-
liams for the year 1893, and have continued to act as
agents for Walter G. Clark from that time up to the date
of the commencement of this action. While we are not
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entirely satisfied from the evidence that such is the case,
our best judgment is that Shaffer, at the time he sold lis
fence to Gifford & Williams, also turned over the land to
them for the unexpired term of his lease; and while it is
possible that Shaffer did not put Gifford & Williams in
possession of the land for the time his lease still had to
run from the date of their purchase of his fence, and that
there was a break in the possession of the land by Clark,
through his tenants, we do not think that such break in
the occupation would work an abandonment of the pos-
session or serve to interrupt the continuity of possession
claimed by Clark. Many authorities are to the effect that
where one has inclosed land and made improvements there-
on that he does not abandon such possession by his failure
to have it occupied by a tenant or otherwise for a limited
time, no other person claiming or taking possession dur-
ing such interval.

In Hughs v. Pickering, 14 Pa. St. 297, the following
was held: “In order to destroy the continuity of posses-
sion, the vacancy must not be merely occasional, such as
occurs in every case where a party, from some cause, un-
able to obtain a tenant, shuts up his property for a short
time, or, indeed, for a long time.” In Crispen v. Hanna-
van, 50 Mo. 536, there were several occasions when no one
was actually cultivating the premises, the longest of which
was from about 1861 or 1862 to 1865 or 18G6. In dis-
cussing the charge to the jury as to what would constitute
such a break as would destroy the possession, the court
say: “It might have been inferred that living off from
the premises, a failure to cultivate them for a year or
more, for whatever reason, would constitute such a break.
Nothing would be more erroneous. While an abandon-
ment of the premises will so break the possession of him
who has occupied, that the constructive possesion of the
true owner will again attach, and thus save his right of
entry, every failure to cultivate the field for a season, or a
delay in repairing the fences when destroved, will not be
held to be an abandonment if sufficient reason appears.”
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This court in Stettnische v. Lamb, 18 Neb. 619, has said :
“YWhere a party erects a building on a lot, and takes actual
possession of the same as his own, the fact that afterwards
he, or those claiming under him, rent the property, or in
case it is unoccupied, have and claim the right to the
possession of the same where there is no abandonment, is
not an interruption to the possession. * * * The
building at least belongs to the claimant. He may use
it in any manner he sees fit; and so long as no one enters
into possession thereof claiming adversely to him his pos-
session is not interrupted; and possession, being once es-
tablished in Mrs. Towle by the erection of a building on
the lot in question, and taking possession of the same,
such posscssion will be presumed to have continued until
an interruption therein is proved.” An even stronger
case is found in De La Vega v. Butler, 47 Tex. 529.

While citing the Texas case as showing to what extent
some of the courts have gone, we do not wish to be under-
stood as wholly approving the rule therein announced.
We believe the true rule to be that an absolute abandon-
ment by the claimant, however long his possession may
have continued, and however great the improvements made
by him, has the effect to vest in the true owner of the title
constructive possession of the premises, and that the rule
announced by this court in Stettnische v. Lamb, supra, is
the rule which should prevail. Measured by this rule,
Clark, who had taken actual possession of these premises
by his tenant, in 1891, cannot be held to have abandoned
his possession because his tenant may have left the prem-
ises before the expiration of the lease; there being no evi-
dence in the record that Clark himself had done anything
indicating an intention to disclaim title or to abandon
the possession which he had taken through his tenant.

Holding these views, we recommend that the judgment
of the district court be affirmed.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFIRMED,
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WiLLIAM A. CAMPBELL, RECEIVER, V. NOYES, NORMAN &
COMPANY ET AL.

Frep June 9, 1904. No. 13,556.

1. Decree: INTERPRETATION. A decree wherein a party is directed to
pay a specific fund in his hands into court for distribution
among claimants thereto, will not be held to be a lien upon
the real estate of such party in favor of the claimants unless
it is provided by the decree that the claimants recover of the
party holding the fund, and that in default of payment exe-
cution may issue.

2. Creditors of an insolvent debtor filed a bill

against the debtor, joining with him as defendant a bank to
whom the debtor was alleged to have made a fraudulent transfer
of chattels, the object of the bill being to cancel the mortgage and
subject the fund created by the sale of the chattels to their
claims. The becree canceled the mortgage and ordered the
bank to pay the fund into court. Held, that the decree did not
constitute a lien on the real estate of the bank.

ERROR to the district court for Johnson county: JOHN
S. StuLL, JUDGE. Rcrersed.

L. C. Chapman and George A. Adams, for plaintiff in
error William A. Campbell.

8. P. Davidson and Hugh Lallaster, for Noyes, Nor-
man & Co. et al.

George Adams and Culver & Phillips, for Kemper,
Hundley & McDonald Dry Goods Co. et al.

KIRKPATRICK, C.

This case presents for determination a contest between
plaintiff in error, William A. Campbell, receiver of the
Chamberlain Banking House and representing its general
creditors, and defendants in crror, who claim a preferred
lien upon certain money in the hands of the receiver
realized from the sale of the real estate of the bank, con-
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sisting of the banking house and the Iot upon which it is
situated. The banking house, hereinafter called the bank,
is insolvent, and only a small per cent. of its liabilities can
be paid. The trial court awarded defendants in error a
preference over the general creditors, and the receiver
prosecutes error to this court.

In order that a clear understanding may be had of the
questions presented by the record, it will be necessary to
give a brief history of the transactions leading up to the
entry of the judgment complained of. In the year 1895
Renshaw & Company were engaged in the mercantile busi-
ness in Crab Orchard, in Johnson county. At that time
they were indebted to defendants in error, who are whole-
salers, for goods. They were also indebted to the bank
in a sum amounting to about $2,681. On November 6,
1895, Renshaw & Company executed a mortgage to the
bank to secure the amount due it, and the bank imme-
diately took possession of the stock of goods, and thereafter
advertised the goods and sold them under its mortgage.
Soon after the bank obtained its mortgage and took pos-
session of the goods, the various defendants in error com-
menced actions in the county court of .Johnson county
against Renshaw & Company, prosecuted them to judg-
ment, procured the issuance of executions, which were
returned unsatisfied, and thercafter procured the bank
to be garnished. The bank answered in the garnishment
proceedings, denying that it was indebted to Renshaw &
Company. The defendants in error generally took excep-
tions to the answer of the bank. None of the judgments
obtained by defendants in error in the county court were
ever transcripted to the district court. On June 1, 1896,
the creditors of Renshaw Company, who had obtained
their judgments in the county court, defendants in error
herein, united in a creditors’ bill asking to have the mort-
gage which Renshaw & Company had executed to the
bank declared fraudulent and void, and to require it to
pay the money, which it had realized from the sale of the
stock of goods of Renshaw & Company, into court to be
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applied in satisfaction of the judgments obtained in the
county court. The bank answered, setting up the bona
fides of its mortgage. Trial was had, and on November 8,
1900, a decree was entered holding that the mortgage in
controversy was fraudulent and void, and ordering the
bank to pay to the clerk of the court for the benefit of
defendants in error, plaintiffs in the creditors’ bill suit,
the sum of $3,472.73, being the value of the goods sold by
the bank under its mortgage, with interest thereon up to
the date of the decree. The bank prosecuted error pro-
ceedings from the decree so entered to this court, where
the decree was affirmed.

In the meantime the bank had become insolvent, and on
September 11, 1902, plaintiff in error was appointed and
qualified as receiver, and tock possession of all the prop-
erty of the bank. Thereupon, and on January 23, 1903,
defendants in error commenced this proceeding against the
bank, asking that they be allowed a preferred claim for
the amount which the district court in the decree of No-
vember 8, 1900, directed the bank to pay to the clerk of the
court for the satisfaction of the county court judgments,
upon the ground that the decree of November 8, 1900, was
of such a character as to become a lien upon the real estate
of the bank, and thus make the claims of defendants in
error superior to that of the general creditors.

Plaintiff in error, as receiver, resisted this application,
claiming that the decree of November 8, 1900, was not a
lien upon the real estate of the bank. The trial court
found against the receiver, and adjudged the claims of
defendants in error prior liens upon the fund to be applied
pro rata upon their several county court judgments. The
correctness of this judgment of the trial court is the ques-
tion presented for determination in this case.

Before the trial of the case, the receiver, by order of
the court, sold the real estate of the bank, consisting of the
banking house and the lot upon which it stood. Defend-
ants in error objected to the confirmation of the sale, and
it was thereupon agreed between all parties that the sale
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should be eonfirmed and the money retained in the hands
of the receiver, pending the final determination of this
case.

Defendants in error seem not to attach importance to
the fact that garnishment was had upon the bank, further
than to contend that the creditors’ bill to set aside the
mortgage given by Renshaw & Company to the bank was
" more than a creditors’ bill, in that it was in fact a suit
against the garnishee because of an unsatisfactory an-
swer. The controlling question in the case, however,
seems to be whether the decree of November 8, 1900, is of
such a character as to become a lien on the real estate of
the bank.

TFor the purpose of ascertaining the full import of the
judgment under consideration, it will be convenient to
quote at some length from both the petition of defendants -
in error and the judgment itself. Ifrom the former we
will quote the following :

“Wherefore these plaintiffs pray that an account may be
taken of the amount due each of said plaintiffs upon its
judgment against said . D. Renshaw & Co., that it may
be found, adjudged and decreed that the said plaintiffs and
each of them obtain a lien upon the goods of the said
F. D. Renshaw & Co., so taken possession of by the said
Chamberlain Banking House and the proceeds of said
goods; and that said liens are still valid and subsisting
and binding upon said goods and the proceeds of the
same in the possession of the defendant bank and prior to
all other liens thereon; that said chattel mortgage so
made to the Chamberlain Banking House be found and
decreed to be fraudulent and void as to these plaintiffs
and each of them, and that the said mortgage may be can-
celed and set aside, and out of the proceeds of the sale of
said goods the said Chamberlain Banking House may be
ordered and decreed to pay to these plaintiffs, or into this
court for them, the amount of the respective claims against
F. D. Renshaw, and for such other and further relief as
may be just and equitable.”
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From the decree it will only be necessary to quote the
following :

“It is, therefore, considered, ordered, adjudged and de-
creed that the chattel mortgage executed by F. D. Ren-
shaw & Company to the Chamberlain Banking House on
the 6th day of November, 1895, to secure the payment of
$2,681.23, be and the same is declared to be absolutely null
and void, and that the defendant, the Chamberlain Bank-
ing House, pay to the clerk of this court the said sum of
$2,681.23, together with interest at the rate of seven per
cent. per annum from the 6th day of November, 1895, be-
ing a total sum of $3,472.73, including interest, and that
said sums be distributed pro rata to the several plaintiffs
in this action, that is to say,” etc.

It will be observed that, in the prayer of their petition,
defendants in error sought only to have the chattel mort-
gage declared to be a nullity, under and by virtue of which
the bank should obtain no rights or claim to the goods of
the Renshaw Company or any moneys realized from the
sale of such goods; and further, to have the goods, or the
imoney realized from the sale thereof by the bank, made
available for the satisfaction of their liens and claims
against Renshaw & Company. I'rom the judgment, it is
¢lear that the court attempted, and we think, did give
them all that they asked; that is to say, the mortgage
was nullified and canceled, so that any rights under it
conveyed to the bank were abolished; and as the goods
were converted into money, the decree directs that the
money be paid into the court for distribution among de-
fendants in error. :

We have, then, a decree by which a certain instrument
is canceled, the result of which presumably creates a
fund; and thereupon a direction to the party in whose
possession the fund is to pay it over. DBut there is no
weile] Teve that one party shall have and recover of the
other a sum certain, and that in default of payment exe-
cution shall issue. It does not seem to us that the decree
nnder consideration is one upon which an execution could
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have issued against the bank, to be levied, as in the case
of an ordinary money judgment, upon any of its property,
no more than an order issues to the bank to pay into the
vourt a fund presumably in its hands. The decree clearly
adjudicates that the bank has no claim or right to that
fund; but we read this decree in vain for any intimation
of an intention to render a general money judgment
against the bank. We do not think we are now concernea
with the question whether the court had jurisdiction to
give judgment in favor of defendants in error against
the bank for a specific sum of money, in default of pay-
ment of which execution should issue. It is sufficient to
say that defendants in error neither asked for such relief
nor did the court grant it.

In order that defendants in error may now have the
relief granted them by the lower court in the case at bar,
it ought to be made to appear that the decree under con-
sideration, as that decree stood of record, would charge a
prospective purchaser of the real estate of the bank that
there was a valid and subsisting judgment against the bank
upon which an execution might issue. The view we enter-
tain is that this decree would not constitute such notice.
He who inquired would have ascertained that a certain
chattel mortgage executed to the bank had been canceled,
and that the bank’s claim upon the fund created by its
assumption of possession and sale of the mortgaged chat-
tels had been adjudicated adversely to the bank, and that
it had been directed by the order of the court to pay this
fund into court for distribution among certain claimants
thereof.

In view of what has been said, it follows that the
judgment of the district court, giving to the defendants
in error a preference over the other creditors of the
bank, is wrong, and ought not to stand. It is therefore
recommended that the judgment be reversed and the cause
remanded for further proceedings.

LerToON, C., concurs.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.

JOHN TODD, APPELLANT, V. YORK COUNTY ET AL.,
APPELLEES.

Fiuep June 30, 1904 No. 13,214,

1. Waters: DRAINAGE. An owner has the right to protect his land
from surface water, and, in the interest of good husbandry, to
drain lagoons or basins thereon of a temporary character by
discharging such surface waters by means of artificial channels
into a natural surface water drain on his own property and
through such drain or channel on and over the land of another,
provided such person acts in a reasonable and careful manner
and without negligence, and the injury, if any, resulting there-
from to such lower proprietor by reason of the increased flowage
in the natural surface water drain will be accounted damnum
ebsque injuria. For negligence in the manner of accomplishing
the improvement, such owner is responsible and accountable to
those injured by his negligent acts.

2. Liability for Damages. An owner’s right to discharge surface
water from his premises does not extend so far as to permit
him to collect it in a volume and by means of an artificial
channel discharge it upon another’s land, contrary to the natural
course of drainage, to the latter’s damage and detriment.

APPEAL from the district court for York county:
BenyAMIN IF. Goop, Jupe. Affirmed.

Meeker & Wray, for appellant.

F. O. Power and Charles F. Stroman, contra.

HorcoMms, C. J.

An injunction was applied for to restrain defendant
from diverting surface water onto plaintiff’s premises,
and, from an order denying the application and dismissing
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the action, the latter appeals. The plaintiff and defendant
own adjoining quarter sections of land with a public
highway running between. The plaintiff’s land lies to
the west of the defendant’s, the county occupying its
land as a “poor farm.” A liberal quotation from the de-
cision of the trial court will conduce to a more intelligent
understanding of the case and of the legal propositions to
be considered. WWhat is there said is fairly reflected- by
the record. Says the trial court: “North and west of
Todd’s land a draw has its source which runs diagonally
across the northeast corner of his land, crosses the public
road and enters the land of the county well to the north
side. This draw runs in a southerly direction for more
than 60 rods upon the county farm, and then bears to the
southwest across the public road, and then runs across
the southeast corner of Todd's land, and from thence
into Beaver creek, 4 or 5 miles distant. This draw is
the natural surface drainage for more than 400 acres of
land before it enters the county farm. Its bed is generally
crossed in farming the land in and on either side of it. The
cast half of the county farm is low, and near its center
is some basin land upon which the surface water naturally
runs from G0 or 70 acres of surrounding land. Between
this basin or low land and the draw west of it, there is a
rim or ridge which would prevent the water from finding
its way into the draw. About twelve years ago the then
owner of the county farm dug a ditch or drain from this
low land in a westerly direction through the ridge and into
the draw, the ditch at its deepest point being about four
feet. This ditch enters the draw at a point about 15 rods
east of plaintiff’s land. The county purchased its farm
about three years since and has opened and cleaned the
ditch, so that the basin land on the east side of its farm is
drained into the draw and thence through plaintiff’s farm.
None of the water in the basin would find its way into this
draw but for the ditch above mentioned. In wet seasons
the flow through the draw is appreciably increased and it
continues to flow longer than it did before the opening of
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the ditch. This action was begun to enjoin the county and
its officers from draining its low land into the draw. The
plaintiff claims that his land has been injured in value
by reason of the construction and maintenance of the
ditch. The defendant claims that it has a lawful right
to make use of this natural surface drainage for its own
benefit. The facts are practically undisputed, and in view
of the holding of our supreme court, it is believed that
the issue is wholly one of law. It was neither alleged nor
proved that the county was negligent in the construction
or maintenance of the ditch, and the question for deter-
mination is, whether one may conduct surface water into
a draw on his own premises and thus increase the flow
of the draw to the injury of his neighbor. Whatever may
be the rule in other jurisdictions, it is well settled that
the proprietor of lands may by a proper use and improve-
ment upon them deflect surface waters; and for conse-
quent damages to his neighbor he is not liable in the
absence of negligence.” The surface water sought to be
deflected in the manner complained of does not constitute
a lake, pond or lagoon of a permanent character. In
seasons when the precipitation is above normal and in the
more rainy periods of the year, water collects therein and
so remains for a period of time. In the drier portions of
the year, by evaporation and percolation, the water passes
off, leaving the land dry as other portions thereof. It is, as
we understand the record, not denied but that the means
resorted to by the defendant for the purpose of reclaim-
ing the basin or swamp land on its premises and relieving
it of the accumulation of surface water which would other-
wise collect thereon are the most appropriate and best
caleulated to accomplish the desired result. While there
are allegations in the pleadings tending to raise an issue
as to whether the natural drainage is toward the draw and
in the direction of the course of the artificial drain, and
whether the methods adopted are reasonably well calcu-
lated to effectuate with the least possible injury the rec-

lamation of the swamp or basin land, yet the evidence
17
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clearly supports the inference that the improvement as it
was undertaken is the practical, most natural, and reason-
able plan that could be adopted. No inference of negli-
gence or improper adoption and execution of plans in re-
claiming the land sought to be relieved of the surface
water collected thereon can be drawn from any of the
evidence appearing in the record. It is the contention
of counsel for plaintiff that, wholly aside from any ques-
tion of negligence, it is an actionable wrong for the defend-
ant to collect in the artificial drain constructed by it the
waters draining naturally into the basin or low lying land
on its ‘own premises and discharge them into the draw
running through its own land and thence through such
draw on the premises of the defendant. This, it is claimed,
is a wrongful invasion of a well established right. Not-
withstanding the rule of the common law as to surface
water being regarded as the common enemy, say counsel,
the doctrine does not extend so far as to permit one land-
owner to cast surface water in a body upon his neighbor’s
land and if he does so, he is liable for the injury sustained.
The draw or ravine into which the surface water from the
basin on the defendant’s premises is drained, is not a water-
course in the technical sense of the term. It is, however,
unmistakably a natural waterway or channel in which
surface water is collected and flows to its mouth, and
affords an outlet for all the water naturally draining
therein from the surrounding country into Beaver creek,
a natural watercourse, where it finds its way some four
or five miles distant. The draw in question is a natural
surface water channel, not of course having a sustained
flow nor any permanent source of supply. It carries to
the creek the surface water after each recurring rain or
the melting of snow and then becomes dry. It has not a
worn channel cut in the soil and its bottom is grown over
with grass when not in cultivation. It is one degree re-
moved from natural watercourses according to their
technical signification. The defendant’s land lies within
the territory drained by the draw in question; that is, the
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surface water falling thereon naturally finds its way into
this draw and thence into the stream into which the
draw empties. The part of defendant’s land sought to be
reclaimed has no natural outlet. It is a basin, and the
natural drainage is toward the center thereof. The basin
acts as a receptacle for the surface water falling on 60 or
70 acres. If, however, the basin were filled up or if
drained of its accumulated water, the natural drainage
would be toward and into the draw passing through and
over a part of the defendant’s land and on and over the
land of the plaintiff. Good husbandry is promoted by the
reclamation of this waste land and using it for tillage pur-
poses. But for its wet character because of the conforma-
tion of the surface, the land would be as useful and valu-
able as other farm lands in the immediate vicinity. If it
is not permissible to drajn the waters off and into the
draw, and thereby improve the land for agricultural pur-
poses, then defendant must permit the land to lie and
remain useless and the water to stand and remain there-
on, except as it may pass off by evaporation or percolation.
Under facts and circumstances such as narrated, is it an
infringement of the rights of the plaintiff by an artificial
channel to drain the water from the swamp land of the
defendant into the draw passing through its premises and
there permit it to flow down and over the defendant’s
lands? In other words, by adhering to the natural course
of drainage may the surface water draining into the draw
be increased to the extent necessary to drain the 65 or 70
acres which would otherwise flow into the basin on de-
fendant’s land and there remain? It may be conceded that
some injury results to the proprietor of the lower estate
by reason of the increased flow of surface water thus
drawn on his land, and the direct question is whether the
law affords him a remedy or whether it is an injury
damnum absque injurie. Surface water is regarded as
the common enemy which every proprietor may fight or get
rid of as best he may; and a landowner may expel from
his land all mere surface water in draining his soil for
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agricultural purposes, and an adjoining landowner will
have no right of action by reason of such diversion. Gould,
Waters (3d ed.), sec. 265 and authorities cited. 'The above
rule, like all others, has its exceptions and limitations.
Another rule well established and related to the first is
that a landowner has no right to rid his land of surface
water by collecting it in an artificial channel and dis-
charging it upon an adjoining proprictor. To do so would
violate elementary principles of justice. The adjoining
proprictor’s land ought not to be made to bear a burden
naturally belonging to the other estate. But it is said a
landowner may drain his land by artificial ditches and
thereby cause the water to pass more rapidly and with
increased volume onto the adjacent land of the lower pro-
prietor if the same water would not naturally flow in a
different direction and he acts with the proper regard for
his neighbor’s welfare. Gould, Waters (3d ed.), sec. 271.
From these rules of gencral application and the prior de-
cisions of this court touching the doctrine of surface
waters, has the plaintiff brought himself within the rule
and the reason of it and is he entitled to an order per-
petually enjoining the defendant from maintaining the
artificial ditch constructed for the purpose of reclaiming
and utilizing for agricultural purposes the land drained
thereby? In Davis v. Londgreen, 8 Neb. 43, an carly case
in this court, it is held that: “The owner of a natural pond
or reservoir wherein the surface water from the surround-
ing land accumulates, and from which it has no means of
escape except by evaporation or percolation, cannot law-
fully, by means of a ditch, discharge such water upon the
land of his neighbor, to his injury.” It is apparent from a
reading of the opinion in that case that what the court in
fact decided was that the surface water on the upper estate
could not be collected in an artificial channel and thrown
on the land below there to remain, or to cut a channel for
itself to some lower level. The principle enunciated may
be considered as the accepted commmon law rule relating
to the deflection of surface waters, and is and has been the
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doctrine obtaining in this state since its first announce-
ment. The allegation in the petition in that case omn
which the right to relief was predicated, as disclosed by
the opinion, was that the water drained through the arti-
ficial channel spreads over and into several acres of culti-
vated land and renders the same not cultivable and unfit
for use; that it had begun to cut a watercourse and that
the natural result from such ditch “is to cause all the water
accumulating in said pond after each rain, and in the
spring season, to flow over, into, and across the said land
of plaintiff, thereby rendering the same wholly unfit for
tillage, and to cut said watercourse across plaintiff’s land
of greater depth and width each time said pond is
drained.” The Londgreen case was followed in Fremont,
E. & M. V. R. Co v. Marlcy; 256 Neb. 138. It is there
again held, that a party has no right to collect surface
waters in a ditch and permit them to flow on the land of
another without the latter’s consent. Gregory v. Bush,
64 Mich. 37, 31 N. W. 90, was in the case last referred to
cited and quoted from approvingly wherein it is said by
the supreme court of Michigan: “One has a right to
ditch and drain and dispose of the surface water upon his
land as he sees fit; but he is not authorized to injure, by
so doing, the heritage of his neighbor. He cannot collect
and concentrate such waters, and pour them through an
artificial ditch in unusual quantities upon his adjacent
proprietor.” In the latter case decided by this court, as
in the former, the question for consideration was the
throwing of unusual quantities of surface water by means
of artificial channels on the lower proprietor’s land where
it rested or found its way gradually to some lower level.
In neither of these two cases was the question here pre-
sented, considered or decided. The right to the use of a
natural surface waterway or channel in carrying off sur-
face water or to increase its flowage by the drainage
through artificial channels of ponds and lagoons of a tem-
porary character did not enter into the consideration of
either case, and in each it was very properly decided that
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the lower proprietor should be protected from an invasion
of a substantial right by throwing unneccessarily and in un-
usual quantities accumulated surface waters on the lower
land to its damage and detriment. The act complained of
and the wrong relieved against, was the burdening of the
lower estate, and where the relief of one could be accom-
plished only by the imposition of a like burden on the
other. Where there are two estates otherwise equally
favorably situated by nature, and one is burdened by an
accumulation of surface water in a pond or lake, it is
difficult to conceive of any sound principle of justice which
would permit the estate so burdened to be relieved by col-
lecting in an artificial ditch such surplus waters, and
casting them upon the land of the lower proprietor to his
damage and detriment. Each proprietor takes the land
as nature has formed it, and one ought not to improve his
estate solely at the expense of his more fortunate neighbor.
In the case at bar, strictly speaking, the defendant does
not collect the accumulated surface water and by means of
artificial channels cast it on the land of the lower propri-
etor. What it does, in fact, is to drain the basin on its
own land by an artificial channel into a draw or natural
waterway for surface water passing over its land, where
the water flows according to the natural course of drain-
age over the lands of the lower proprietor, thereby increas-
ing the flow of the surface water channel to the extent of
surface drainage on 65 or 70 acres of land. It is argued
that the natural course of drainage is toward the center
of the basin on defendant’s land, and therefore it cannot
be said that the artificial drainage only expedites the flow
of surface water which would otherwise find its way into
the draw and onto plaintiff’s land. What in fact is done,
say counsel, is to divert into a new channel and in a
different direction, contrary to the natural course of
drainage, the surface waters collected in such basin
and that such a drainage of surface waters is opposed to
all the rules governing the control and deflection of surface
waters. We do not regard the argument as wholly sound.
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Of course the drainage is toward the center of the basin.
This, however, may be said of thousands of depressions in
the surface of land in any specified territory drained in
one general direction and into a certain surface water
drain. Yet one would not seriously argue that such de-
pressions could not be filled or drained by ditches, and yet
the waters therefrom would continue to flow according to
the natural course of drainage. The territory immediately
surrounding the basin except as modified by the basin
itself drains into the draw passing over plaintiff’s land.
The draw is the natural outlet for the surface water fall-
ing in that territory and is the natural outlet for the basin
and the land drained into it if it is to have any outlet at
all. Treating the basin and the land drained into it as
an independent watershed, then counsel’s position is right;
but viewing the land, as we think should be done, as hav-
ing a natural drainage into some permanent lake or other
similar body of water, or into a regular watercourse by
means of surface water channels, the territory in question
properly and naturally drains into the draw spoken of
and thence into Beaver creek, a natural watercourse. In
Rath v. Zembleman, 49 Neb. 351, a case decided in 1896
and upon a record presenting an almost identical state of
facts as in the case at bar, after reviewing the prior de-
cisions, it is by the court held, “In an action for damages
alleged to have been caused by the drainage of surface
water from a pond on defendant’s land into a draw, by
which such water was conducted to and across the land of
plaintiff, an admission hy plaintiff that the draw was a
natural waterway and had, since his ownership of the land-
claimed to have been damaged, been such a waterway, and
that the water generally from that portion of the country
had flowed through this ravine, precluded the possibility
of a recovery of damages for the destruction of grass in
the bed of such draw on his premises caused by the addi-
tional flowage resulting from the aforesaid drainage.”
RYAN, C., writing the opinion of the eourt, says: “On the
trial it was admitted by the plaintiff, in open court, that
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the draw through which the water flowed from the de-
fendant's land to and across plaintiff’s, was a natural
waterway running from Clay county, and that it had been
such ever since the plaintiff had occupied his premises, and
that the waters from that country were drained through
this ravine or draw and ran down through plaintiff’s land.
In view of the holdings of this court since the trial of
this case, announced in Anheuser-Busch Brewing Ass’n v,
Peterson, 41 Neb. 897; Morrissey v. Chicago, B. & (). R,
Co., 38 Neb. 406 ; Lincoln & B. H. R. Co. v. Sutherland, 44
Neb. 526; City of Bcatrice v. Leary, 45 Neb. 149, and
Jacobson v. Van Boening, 48 Neb. 80, the plaintiff in no
event could have recovered damages in the face of his
admissions as to the flowage and the character of the water-
way which it followed.” The principles underlying the
decision in the case cited and in the one at bar are alimost
if not quite the same. In fact the two cases cannot well be
distinguished. If the injury to the hay in the draw because
of the drainage therein of surface water by means of
ditches afforded no ground of recovery, then the increased
flowage in the case at bar, by reason of the drainage of
the basin, cannot justify an injunction against its further
continuance. We can hardly escape the coneclusion that
the Rath-Zembleman case must necessarily govern us in
the disposition of the one at bar unless it may be said
that the case ought not to be followed. The decision is
based expressly upon the authority of the prior holdings
in this jurisdiction. An examination of these several
decisions warrants the conclusion that in this jurisdiction
the rule is, the drainage of mere surface water collected
from rains and melting snows in lagoons or basins, when
done without negligence, and for the purpose of reclaim-
ing what would otherwise be waste land, in the interest of
good husbandry, by an artificial channel and according to
the natural course of drainage, may be accomplished by di-
verting such waters into a natural surface waterway or
channel on the owner’s land where it finds an outlet in a
stream or natural watercourse, and that the injury, if any,
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resulting to a lower landed proprietor over whose land it
flows is incidental only and for which nodamages will ac-
crue nor relief be awarded by enjoining a continuance of
the drainage of such surface water by the method resorted
to for that purpose. The authorities cited in the opinion of
the ease last referred to fairly support the proposition
stated in the syllabus. Morrissey v. Chicago, B. & Q. R.
Co., supra, was a case involving the right to deflect sur-
face water in the construction of a railroad embankment,
and it is held, following the common law rule, that where
such an embankment is not negligently constructed and it
deflects or throws back surface water from its natural
course, the railroad company is not liable in damages to
the proprietor of neighboring lands thereby incidentally
overflowed and injured. A large number of authorities
are reviewed in the opinion. Among others, Gannon v.
Hargadon, 10 Allen (Mass.), 106. In that case it is said:
“The obstruction of surface water or an alteration in the
flow of it affords no cause of action in behalf of a person
who may suffer loss or detriment therefrom against one
who does no act inconsistent with the due exercise of
dominion over his own soil. * * * A party may im-
prove any portion of his land, although he may thereby
cause the surface water flowing thereon, whencesoever it
may come, to pass off in a different direction and in larger
quantities than previously. If such an act causes damages
to adjacent land, it is demnum absque injuria.” Anhecuser-
Busch Brewing Ass’n v. Peterson, supra, announces the
principle just alluded to in the fifth paragraph of the
syllabus, wherein it is stated: “Every proprietor may law-
fully improve his property by doing what is reasonably
necessary for that purpose, and unless guilty of some act
of negligence in the manner of its execution will not be
answerable to an adjoining proprietor, although he may
thereby cause the surface water to flow onto the premises
of the latter to his damage.” The next paragraph de-
clares: “But if in the execution of such enterprise he is
guilty of negligence, which is the natural and proximate
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cause of injury to his neighbor, he is accountable therefor,”
Lincoln & B. H. R. Co. . Sutherland, supra, reiterates
that the doctrine of this court is the rule of the common
law that surface water is a common enemy and that an
owner may defend his premises against it by dike or em-
bankment, and if damages result to adjacent proprietors
by reason of such defense he is not liable therefor. It is
said, however, “The rule is a general one and subject to
another common law rule, that a proprietor must so use
his own property as not to unnecessarily and negligently
injure his neighbor.” In that case a railroad company
was held legally responsible and liable for constructing
its roadbed and embankment over a draw where surface
water produced by rains and melting snow were wont to
run from the surrounding territory and thence into the
Platte river, without making provision for a culvert or
opening through the embankment over such draw for the
escape of waters flowing naturally therein. The same
principle was again enunciated and adhered to in
City of Beatrice v. Leary, supra, where the act of negli-
gence, for which a recovery was allowed, consisted in the
obstruction of a draw through which flowed surface water,
resulting in the overflowing of the land of an adjacent
proprietor. In Jacobson v. Van Boening, supra, the for-
mer decisions of this court were exhaustively reviewed
and were declared to be harmonious and to rest upon the
principles announced in the syllabus in that case. It
appears from the opinion that an injunction against
diverting surface waters collected in ponds and lagoons of
an upper proprietor and throwing them on lower lands
was granted and made perpetual, but solely on the ground
that the plan adopted for the diversion of such waters
was not the most reasonable and practical method of re-
claiming the land sought to be relieved from such sur-
plus waters, and that such plan unnecessarily burdened
the plaintiff’s land in that action with an increased
flow of surface water by reason of the construction of the
artificial channels or ditches constructed for such pur-
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pose. In the opinion it is said: “The damage alleged is
that whereas the natural drainage from the lagoons is
southeast, these ditches divert it to the north and thence
along the highway of the draw, discharging a large body of
water thereby across plaintiff’s land, cutting trenches and
covering the land with accretions. It also appears that by
the construction of a ditch much shorter than the one
now maintained, the defendant might discharge the water
from the lagoons into this same draw upon his own land.”
Again, it is said by the author of the opinion, after dis-
cussing other matters: “With these preliminary matters
cleared away, the question remains whether the plaintiff
was entitled to relief against the defendant for discharging
surface water through a ditch, in a volume, upon plain-
tif’s land, contrary to the natural course of drainage;
and the proof showing that as effective and as conven-
ient a method of discharging water might have been
availed of without discharging it on the highway or on
plaintiff’s land.” See also Churchill v. Beethe, 48 Neb.
87, and Gilmore v. Armstrong, 48 Neb. 92. The supreme
court of Illinois, in Peck v. Herrington, 109 IlL. 611, holds
to the doctrine that “The owner of land upon which there
is a pond, in which is collected the surface water, only,
from rains and melting snow, when good husbandry so
requires may drain the same by an artificial drain con-
structed upon his own land, whereby its water is thrown
into the same outlet or natural drain it was accustomed
to take before, when the pond was full, notwithstanding
the flow of the water over a servient tract of land may
thereby be increased.” The same court in Anderson v.
Henderson, 124 I1l. 164, again announces the same doc-
trine and holds to the rule that the drainage of surface
water by ditches and drains into the natural and usual
channels which nature has provided, even if the quantity
of water thrown upon the next adjoining landowner is
thereby increased, does not give rise to a cause of action.
Hughes v. Anderson, 68 Ala. 280, declares the rule to be
that “The owner of lands has a right to drain them by
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artificial ditches, although thereby the water is precipi-
tated more rapidly, and in greater volume on the lands
of an adjacent proprietor below, provided he does not
thereby cause water to flow on the lands of such adjacent
proprietor, which, in the absence of the ditches, would have
flowed in a different direction, and provided he acts with a
prudent regard for the welfare of his neighbor.” In
Sheehan v. Flynn, 59 Minn. 436, 61 N. W. 462, it is de-
clared in the first paragraph of the syllabus that “The old
common law rule that surface water is a common enemy,
which each owner may get rid of as best he can, is in force
in this state, except that it is modified by the rule that he
must so use his own as not unnecessarily or unreasonably
to injure his neighbor. Under this rule, it is the duty of
an owner draining his own land to deposit the surface
water in some natural drain, if one is reasonably accessi-
ble; and, he is entitled to deposit the same in such natural
drain, though it is thereby conveyed upon the land of his
neighbor, if it does not thereby unreasonably injure him.”
The doctrine thus announced is in the main the same as
held to in this jurisdiction.

The common law rule as to the control and disposition
of surface water is in force in this state. In fighting the
common enemy, however, the rights of other landed pro-
prietors are to be regarded. The upper proprietor may not
act in a negligent manner. Ie may by artificial channels
drain mere surface waters accumulated in ponds, lagoons
or basins and throw them in greater quantities into a
natural surface watér channel or draw and onto an ad-
joining estate, even though the flow in such natural drain
is thereby increased on and over the lower estate. He can-
not divert the water in a different direction .but must con-
duct it according to the natural course of drainage, and
when such is done there is no legal wrong committed.

The following principles are, we think, fairly deducible
from the authorities cited: 1. An owner has the undoubted
right to protect his land from mere surface water and, in
the interest of good husbandry, to drain lagoons or basins
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thereon of a temporary character, by discharging such sur-
face waters by means of artificial channels into a natural
surface water drain and through such drain or channe.
en and over the land of another, provided such person acts
in a reasonable and careful manner and without negli-
gence, and the injury, if any, resulting therefrom to such
lower proprietor by reason of the increased flowage in the
natural surface water drain will be accounted demnum
absque injuria. For negligence in the manner of accom-
plishing the improvement, such owner is responsible and
accountable to those injured by his negligent acts.

2. An owner’s right to discharge surface water from
his premises does not extend so far as to permit him to
collect it in a volume, and by means of an artificial chan-
nel discharge it upon another’s land contrary to the nat-
ural course of drainage to the latter’s damage and detri-
ment.

The conclusion reached by the district court, as evi-
denced by its judgment, is supported by the prior decisions
of this court, and is in harmony with the general principles
governing the control of surface waters, and the same,
cherefore, should be, and accordingly is,

AFFIRMED.

THOMAS N. NAUDAIN, JR., APPELLEE, V. HERBERT R. FUL-
LENWIDER ET AL., IMPLEADED WITH WILLIAM D. MIx-
TER, APPELLANT.

Frrep June 30, 1904. No. 13,456.

1. Mortgage: ATTACHMENT: PRIORITY. Where a mortgagee claims a
lien on real estate through a deed filed for record subsequent to
the levy of an order of attachment on the same land as the
property of the grantor in such deed, the order of attachment
and the return of the sheriff showing the levy being duly re-
corded in the office of the recorder of deeds before the recording
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of such deed, the mortgagee takes with notice of the rights of
the attachment creditor and subject to such infirmities as inhere
in the title of the mortgagor.

2. : : . A prior unrecorded deed passing title to
real estate, if made in good faith and for a valuable considera-
tion, will take precedence of an attachment or judgment, if such
deed be recorded before the deed based upon such attachment
or judgment. Harral v. Gray, 10 Neb. 186.

3. Appeal: TriaL pE Novo. - Upon an appeal in equity this court will
try the issue de novo, and will not be influenced in its decision
by the findings of the trial court based upon depositions or other
written evidence. The conclusions of the trial court, derived
from the consideration of the evidence of witnesses examined
in the presence of the court, will not be regarded, unless upou
the whole record, in view of the position of the trial court in
weighing such evidence, they appear to be right. Grandin v. First
Nat. Bank, 70 Neb. 730.

4. Evidence examined, and held that the deed through and under
which the mortgagee claims a lien on the land in controversy
was not delivered to the mortgagor until after the levy of the
order of attachment, and that the mortgagee’s lien is subject to
that acquired by the attachment creditor by virtue of the levy
of such attachment.

5. Reversal. The conclusions and decree of the trial court finding and
holding to the comtrary are reversed.

APPEAL from the district court for Garfield county:
James N. PauL, JUuDGE. Reversed with directions.

Doyle & Berge, for appellant.
C. H. Balliet, contra.

HorcoMms, C. J.

The right of the plaintiff, appellec, to the enforcement
of a lien on the real estate in controversy, lying in Garfield
county, arises by virtue of a mortgage executed on the
20th day of July, 1901, by one Herbert R. Fullenwider.
The appellant, Mixter, who was a defendant below, claims
a lien on the same land under an order of attachment
issued in a certain action then pending in Lancaster county
and resulting in a judgment in his favor, wherein he was
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plaintiff and one John C. Fullenwider was defendant,
which was on the 21st day of May, 1901, levied on the
same real estate described in plaintiff’s mortgage as the
property of the attachment debtor. A copy of the order
of attachment and of the return of the sheriff making the
levy was duly filed in the office of recorder of deeds of
Garfield county and recorded in the proper record on the
same day the levy was made. On the 23d day of May
following, a deed purporting to have been executed by the
attachment debtor John C. Fullenwider to Herbert R.
Fullenwider and bearing date May 3, 1901, was presented
and duly filed for record and recorded in the office of the
said recorder of deeds. Afterwards and on the 20th of
July, the mortgage above mentioned was executed in favor
of the plaintiff. In view of the foregoing circumstances, .
it is clear that the mortgagee when he accepted the mort-
gage under which he claims, took it charged with notice
of the interest and rights of the attachment creditor by
virtue of the levy of the order of attachment on the real
estate as the property of the attachment debtor, and sub-
ject to any infirmities inhering in the title of the mort-
gagor, Herbert R. IFullenwider, by reason of the time and
manner in which he acquired his title and interest in
and to said land. When the mortgage was executed, the
records of Garfield county, wherein the land was situated,
disclosed that the order of attachment at the suit of the
appellant had been levied on the land as the property of
the attachment debtor and while the legal title, as ap-
peared by the records, was in his name, and some two
days prior to the time the mortgagor had recorded his
deed evidencing a conveyance of the land from the attach-
ment debtor to himself. The mortgagee had constructive
if not actual notice of the then state of the public records
and must be deemed to have acquired a lien subject to
whatever rights the attachment creditor acquired therein
prior thereto, and to stand in no more favorable light than
would the mortgagor cla.lmmg under his deed from the
attachment debtor.
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In determining the respective rights of the parties to
the controversy, regard is to be had to the rule that a prior
unrecorded deed passing title to real estate, made in good
faith and for a valuable consideration, will take precedence
of an attachment or judgment, if such deed be recorded
before the deed based upon such attachment or judgment.
Harral v. Gray, 10 Neb. 186 ; Mansfield v. Gregory, 11 Neb.
297; Hargreaves v. Menken, 45 Neb. 668; Peterborough
Savings Bank v. Piercc, 54 Neb. 712, 724; Westervelt v.
Hagge, 61 Neb. 647, 659. The pith of the present contro-
versy is with respect to the question of the good faith of
the transaction whereby John C. Fullenwider transferred
or attempted to transfer title to the real estate in con-
troversy from himself to his son Herbert R. Fullenwider
who afterwards executed the mortgage which is now as-
sailed by the attachment creditor. And this question
presents a dual aspect. Was the transaction a bona fide
sale of the land and, if so, when was the deed actually
delivered to the grantee? The determination of these ques-
tions requires a consideration and weighing of the evi-
dence and an ascertainment of the proper inferences to be
drawn therefrom. The case comes here by appeal and for
a trial de novo. We are, says the statute, to reach a con-
clusion independent of and without reference to the con-
clusion reached in the trial court. The evidence in the
case is partly in the form of depositions and partly from
witnesses who appeared in court and before the trial judge
on the hearing therein. Having due regard to the fact
that the trial court possesses an advantage over a review-
ing court in the considcration and weighing of evidence of
witnesses who appcar before the court in the trial of a
cause, we are to decide from the record as presented
whether in view of all that is disclosed therein and of the
fact just adverted to, a different conclusion should be
reached from that announced by the trial court. It has
recently been announced in considering the effect of the
new statute regarding decisions in this court on appeal
in actions in equity that this court will try the issue de
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novo and will not be influenced in its decision by the find-
ings of the trial court based upon depositions or other
written evidence. The conclusion of the trial court de-
rived from the consideration of the evidence of witnesses
examined in the presence of the court will not be regarded
unless upon the whole record, in view of the position of the
trial court in weighing such evidence they appear to be
right. Grendin v. First Nat. Bank, 70 Neh. 730. It is in
the light of the rule as thus announced that we undertake
a consideration of the controverted questions of fact in the
case at bar.

The attachment debtor, John C. Fullenwider, is the
father of the grantee in the deed filed for record just a
short time subsequent to the levy of the order of attach-
ment. It is earnestly contended by counsel for defendant
Mixter the evidence warrants a finding that the deed from
Fullenwider to his son although executed on May 3d, was
only partially executed and, at the time, the name of the
grantee was left blank and that possession was retained
by the grantor and later on, after the order of attachment
against him was issued and levied, the name of his son was
inserted as grantee, the deed presented for record and
thereafter delivered to his son as an executed contract.
At the time the father lived in Lincoln, the son in Omaha,
and the land lay in Garfield county. In support of the
plaintiff’s version of the affair and to establish the bonu
fides of the tramsaction, there is found evidence in the
record tending to prove that am oral arrangement was
made between the father and son on the 1st or 2d of
May that the latter should take the land which the former
was then anticipating securing a deed for, and that on the
third, a deed was duly executed conveying the land to the
father and also; at the same time, the deed in controversy
executed by him to his son in pursuance of the prior ar-
rangement, and that this deed was actually delivered to
the son at Omaha on the 9th of May and by the latter
mailed to the recorder of deeds of Garfield county on the
20th or 21st of May and received and filed for record on

© 18
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the 23d. The crucial point seems to be with respect to the
question of when the deed was actually delivered by the
father to the son. There is in the record, with nothing to
controvert it, evidence sufficient to show that the son paid
an adequate consideration; in fact, while it appears that
the land is worth but $400 or $500 it is testified to by both
father and son that the consideration paid by the latter
was $1,200. The rule regarding transactions of this char-
acter is that a transfer of property by a debtor to a rela-
tive which has the effect of hindering or delaying other
creditors in the collection of their debts will be scrutinized
very closely, yet it will be sustained if made in good faith
and for an adequate consideration. Other decisions go to
the extent of holding that such transactions are primo
facie fraudulent and the burden is cast upon a party thus
claiming to clearly and satisfactorily establish the good
faith of the transaction. There is strong evidence in the
record, and as we view it, convincing, tending to show that
the deed to the son was executed with the name of the
grantee in blank. This is the best recollection of the
notary public taking the acknowledgment of the grantors.
It is also testified that on the Tth day of May, the father
visited Garfield county and made inquiries regarding the
probabilities of a sale and stated that he was in possession
of a deed in blank so that a quick sale could be made if a
purchaser could be found. At the time of receiving the
deed for record, the county clerk testifies that the namec
of the grantee had been freshly written in the deed in ink
the color of which had not changed as it would do after
a short period of time. It is also testified that the deed
when it was transmitted for record was sent by the father
to the recorder with directions to record and to send to
the grantee at his address in Omaha, and that with the
letter of transmission was inclosed the necessary fee to pay
for the recording of the instrument. There is evidence of
an almost if not quite irrefragable character that the re-
cording fee was transmitted with the deed by a money
order drawn at the postoffice at Lincoln on the postoffice
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at the county seat of Garfield county. According to the
testimony of the grantor and grantee, the deed was trans-
mitted for record from Omaha and the testimony to which
we have just referred is wholly inconsistent with the
theory of the plaintiff in this respect. The evidence to
uphold the transaction and to prove delivery before the
levy of attachment is confined altogether to the testimony
of the father and the son. The original deed was not
offered in evidence. Other evidence of a wholly disinter-
ested character is in very sharp conflict with the evidence
offered to uphold the validity of the conveyance. We find
no way of reconciling the apparent conflict and are com-
pelled to make such deductions as seem to be warranted
from contradictory testimony of the character just re-
ferred to. The circumstances appear to us to point un-
mistakably to the fact that the conveyance of the father
to the son and the delivery thereof were the result of and
cxpedited by the suit instituted and the attachment levied
by the defendant Mixter. We conclude from a careful
consideration and full examination of the entire record
that the delivery of the deed from John C. to Herbert R.
Fullenwider was subsequent to the levy of the order of
attachment, and consequently the grantee took the land
charged with the lien of the levy, and the mortgagee’s lien,
likewise, is subordinated to that of the levy of the order
of attachment. The conclusion reached by the trial court
awarding to the mortgagee a first lien should be reversed
and a decree entered in this court giving to the attachment
creditor the first lien by virtue of his levy and to the mort-
gagee a second lien. A decree will be entered in this court
in conformity with the conclusions we have herein an-
nounced.
DECREE ACCORDINGLY.
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LENA MARGARET LILLIE V. STATE OF NEBRASKA.
Frrep June 30, 1904. No. 13,227.

1. Criminal Law: Jury. In criminal trials the question of the quali-
fication of a juryman is one of fact for the determination of the
trial court, and, unless it appears to be against the weight of
the evidence, it will not be overruled by this court.

2. New Trial. In capital cases a new trial should not be allowed on
account of newly discovered evidence unless its introduction on
the trial might have been beneficial to the defendant, and might
have led to a different result.

w

. Murder: Proor or Morive. Proof of a motive to commit the crime
charged is always competent in murder trials; the fact that the
alleged motive is out of proportion to the crime committed does
not require that evidence of such motive be excluded. The sup-
posed danger that the jury may give too much weight to the
offered evidence is not a legal ground for excluding it.

L

Triai: EvIDENcE. When a witness testifies positively to a conver-
sation with an acquaintance over the telephone, an objection to
the evidence on the ground that the witness has not sufficiently
identified the person with whom the conversation was held
should not be sustained, the witness’s knowledge of such identity
not having been tested by cross-examination or otherwise. The
force of the evidence is a question for the jury. R

5. Evidence: Use oF FirearMs. In the trial of a defendant charged
with the crime of murder with firearms, it is not error to per-
mit evidence that the defendant has for many years been familiar
with the use of such firearms.

: DiscrerioN. Under some circumstances it is in the discre-
tion of the trial court to permit evidence of experiments to
illustrate transactions that have been testified to; and, under
the circumstances in this case, the court did not abuse its dis-
cretion in permitting such evidence.

7. Harmless Error. If, in a criminal trial, evidence is received that
is not from its nature necessarily injurious to the defendant, and
the receiving of such evidence is not objected to when the same
is offered, nor complained of in the petition in error in this court,
the error, if any, will be considered to be without prejudice.

[>-]

. Evidence. In a trial of an information for murder, it is proper to
prove the physical conditions existing in the vicinity of the
murder at the time the crime was committed. This applies to
evidence of finding of unusual articles, as pepper and matches,
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upon the floors of the living-rooms of the house where the crime
was committed.

9. . In murder trials, it is competent to prove the conduct,
appearance and actions of the accused immediately after the
crime was committed, as well as subsequent statements of the
accused tending to show her connection with the transaction
being investigated.

10. Instruction. In criminal trials, the previous good character of
the defendant has great weight as tending to show the improb-
ability of guilt. The weight to be given such evidence is for the
jury to determine. The court is not required to tell the jury
that, if the other evidence is sufficient to satisfy the jury of the
defendant’s guilt, they must still consider whether previous good
character, when weighed with all the other facts and circum-
stances in the case, raises a reasonable doubt of guilt.

11,

It is not error to instruct the jury that the defendant is
under no obligations- to testify in her own behalf, and that the
statute expressly declares that her neglect to testify shall not
create any presumption against her.

12. Trial: MoTIvE. It is not indispensable in criminal trials that a mo-
tive be shown for the commission of the crime charged. If the
evidence shows beyond a reasonable doubt that the defendant
committed the crime, the prosecution does not necessarily fail
because the real motive for the act cannot be discovered and
shown to the jury.

13. Instruction: REASONABLE DoUBT. An instruction that: “A doubt
produced by an undue sensibility in the mind of any juror in
view of the consequences of his verdict is not a réasonable
doubt. And the juror is not allowed to create sources or materials
of doubt by resorting to trivial or fanciful suppositions and re-
mote conjectures as to a possible state of facts differing from
those established by the evidence. You are not at liberty to
disbelieve as jurors if, from all the evidence, you believe as men.
Your oath imposes on you no obligation to doubt where no doubt
would exist if no oath had been administered”’—is not to be
commended in all cases, but in view of the former decision of
this court in Barney v. State, 49 Neb. 515, we cannot reverse
the judgment in this case solely on the ground of giving this
instruction.

14. Circumstantial Evidence. When the evidence relied upon to estab-
lish the guilt of the defendant is circumstantial, the facts proved
beyond a reasonable doubt must be such as to exclude every
reasonable hypothesis inconsistent with the guilt of the defend-
ant. When the minds of reasonable men might fairly differ as to
whether there i8 any reasonable doubt of the defendant’s guilt,
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the responsibility must be left, where the law places it, with the
jury. The evidence in this case, under this rule, supports the
verdict and judgment.

15. Evidence. In a prosecution for murder committed with firearms,
evidence that the defendant had access to a weapon of that nature
with which to commit the crime is important, but, if it appears
that there was opportunity to conceal such weapon after the
crime was committed, such evidence is not indispensable.

ERROR to the district court for Butler county: BEN-
JAMIN F. Goop, JUDGE. Affirmed. '

Matt Miller, C. H. Aldrich, Hamer & Hamer and W.
V. Allen, for plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra. :

SEDGWICK, J.

In the early morning of the 24th day of October, 1902,
Harvey Lillie was killed at his home in David City. The
circumstances were such that all parties agree that he
was wilfully murdered. Lena Margaret Lillie, who was
his wife, was charged with the crime, and upon her trial in
the district court for Butler county was convicted of mur-
der in the first degree, and sentenced to imprisonment for
life. She has brought the record of her conviction to this
court for review upon petition in error, and urges that the
judgment against her should be reversed because the evi-
dence was circumstantial and was insufficient to justify
her conviction, and because of errors in the prosecution
against her which prevented a proper investigation of the
charge.

1. It is contended that the jury was incompetent; that
two of its members, before the jury was impaneled, had
formed and expressed opinions as to the guilt of the de-
fendant. In the brief for the defendant, it is said: “The
court will grant a new trial because of the prejudgment
of a juror, when its attention is challenged to it after ver-
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dict, in the same way that it excuses a juror on his roir
dire examination when the thing was known.”

In Murphey v. State, 43 Neb. 34, this court said: “Wherc
the evidence by which it is sought to impeach a verdict on
account of the prejudice of a single juror, subsequently dis-
covered, is conflicting, an order denying a new trial will
not as a rule be disturbed on appeal.”

Substantially the same rule was announced in Clough
v. State, T Neb. 320, 347; Carleton v. State, 43 Neb. 373;
Hill v. State, 42 Neb 003 and in other cases.

In Bliss v. State, 117 Wis. 596; 94 N. W. 325, the court
said: “The question whether the juryman was disqualified
was one .of fact for the determination of the trial court,
and as such decision does not appear to have been against
the weight of the evidence it will not be determined by this
court.”

When may the evidence be said to be conflicting within
the meaning of the decisions of this court? The conflict,
of course, must be a substantial one. The evidence must
be of such a nature that the presumption of the correct-
ness of the ruling of the trial court is not overcome. The
law affords the defendant in criminal prosecution great
latitude in the examination of jurors to ascertain whether
there are just grounds for challenge. The trial court hears
this examination, and will suggest or propound further
questions if necessary to ascertain whether the juror is
fair and impartial, or may possibly be prejudiced for or
against the accused or may have formed or expressed an
opinion upon the merits of the questions that are to be
tried. The trial court observes the conduct and demeanor
of the juror during this examination, and will not hesitate
to exercise its discretion and excuse the juror if there is
substantial ground to believe that he is for any reason
unfit for the service. The rulings of the trial court in the
exercise of this discretion will not be disturbed simply
because there may seem to be some preponderance of evi-
dence against it. There must be such substantial evidence
as to make it appear that in view of all of the evi-
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dence bearing upon the matter, and the circumstances sur-
rounding the examination of the juror, the trial court has
abused its discretion in refusing a new trial upon this
ground. In this case, the examination of the juror Car-
lisle is not preserved in full. It is shown by affidavits that
upon that examination the juror stated that he had not
formed or expressed an opinion as to the guilt or inno-
cence of the accused. It is not shown in what connection
that statement was made by the juror nor whether it was
qualified or explained by him. It does not appear that the
defendant might not have discovered the truth as to the
qualifications of this juror by a proper voir dire examina-
tion. The evidence as to conflicting statements made by the
juror, out of court, is somewhat indefinite. It is unquali-
fiedly contradicted by affidavits of other witnesses. The
whole evidence is not sufficient to show that the trial
court abused its diseretion in overruling this objection.

Two witnesses testified by affidavit that the juror Joseph
Hilger made statements in their hearing some time before
the trial, which would show that he had formed an opinion
as to the guilt of the defendant, and which amounted to an
expression of such opinion. These affidavits are unquali-
fiedly denied by the affidavit of the juror and of Myrtle
Hilger his wife. The conversation, in which the state-
ments are alleged to have been made, was in the presence
of both of the witnesses testifying thereto. The witnesses,
however, do not precisely agree as to the form or sub-
stance of the statement. We find nothing in the record
indicating that the evidence of these witnesses should
prevail against the evidence of the juror and his wife, and
we cannot see that in overruling this objection the trial
court abused its discretion. The affidavit as to the state-
ments of the juror Pool made prior to the trial, does not
show that this juror had formed or expressed an opinion
of defendant’s guilt and is wholly insufficient to overcome
the positive statements of the juror’s affidavit, and the
presumption of the proper exercise of its discretion on
the part of the trial court,.
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2. One of the grounds of the defendant’s motion for a
new trial was that evidence in her favor had been dis-
covered since the trial. Shortly after Mr. Lillie was killed,
there was found on a vacant lot in another part of the
city a man’s shirt alleged to have been marked with blood
spots indicating, as it was claimed, that it had been dis-
carded by the murderer to avoid evidences of guilt. This
circumstance was known generally by the public, and also
by the defendant, long before the trial, and no reason is
shown for not having brought this evidence to the atten-
tien of the jury, if it might be of any assistance to the
defense.

It was not shown in the evidence before the jury that
this defendant at the time was in possession of a weapon
with which she might have committed the crime. This
fact is of importance in connection with the question of the
sufficiency of the evidence to sustain the verdict, as will be
hereafter noticed. Upon the motion for a new trial on the
ground of newly discovered evidence, it was shown by
affidavit that sometime after the trial a revolver had been
found in an unused well upon premises not far distant
from those upon which the murder was committed. Three
of the five chambers of this revolver were loaded with bul-
lets at the time it was found, the other two chambers being
vacant; and it was claimed that this evidence would indi-
cate that the murderer, in his flight from the premises,
had thus disposed of one of the evidences of his guilt.
(‘ounter affidavits were filed showing that Mr. Lillie, the
deceased, had a similar weapon in his possession sometime
prior to the murder. It has been held that in civil cases:
“A motion for new trial will not be granted on account of
newly-discovered evidence, unless it would be sufficient to
. render clear what was before doubtful or of so controlling
a nature as to probably change the verdict.” Gran v.
Houston, 45 Neb. 813; Omaha, N. & B. H. R. Co. v. 0’Don-
nell, 24 Neb. 753 ; Hill v. Helman, 33 Neb. 731.

In capital cases the newly discovered evidence must,
at least, be of such a nature as to make it appear that its
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introduction upon the trial might have been beneficial to
the defendant, and might have led to a different result.
The defendant was not arrested until several weeks after
the crime was committed, and the finding of this revolver
would no more tend to prove that some other party had
committed the murder, and had placed it where found,
than it would to prove that it was placed there by the de-
fendant herself. No reason has been suggested for sup-
posing that this evidence might have produced a different
result in this case.

3. It was proved upon the trial that the defendant had
been for several years dealing upon the Chicago board of
trade. For some time her ventures had been profitable, so
that on the first day of May, about six months prior to the
murder, there was a balance with the broker in her favor
of $510, but from that time until the death of her husband
she was less fortunate. In this short period, her losses
amount to more than $1,000, and although the evidence
shows that during the entire time of her dealings her net
loss was only $100, it appears from the uncontradicted evi-
dence of her broker that she gave him an order on the day
before the murder, in which she risked two or three hun-
dred dollars more, and on that day she was notified that
it would be necessary for her to “put up” two hundred
dollars as the market then stood, and that if it should
advance still further three hundred dollars would be ro
quired; although the broker had not in fact placed this
order, yet, she supposed he had, and understood that she
had incurred this loss.

It is contended that this evidence was incompetent, that
it tended to prejudice the jury against her and served no
legitimate purpose in the case. The same objection is made
to receiving in evidence several letters written by the
defendant to Mr. Runyon, her broker in the foregoing
transactions. One of these letters was written within
three or four days after the homicide and the others a lit-
tle later. In one of these letters, she said:

“That little trade I had there I suppose you took care of
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it and I will make it all right some day. I think it is going
to make me some money soon. They have no way of know-
ing anything only through you and I beg of you to be care-
ful and what trades on your books that I spoke of are
mine and the rest are yours you understand.

“Be careful what you say. I told them that you never
received any margin only through the mail and that the
amount was merely inclosed in an envelope and sent.
How they know anything is what I can't see, but they
don’t know much and if you want to ask me anything
you can through the mail and it will be safe.”

In another letter she said:

“And I will count on you staying by me as you should
and you must as they are going to try to make your books
a strong point against me and don’t let them do it. They
have not one single thing against me and so far they have
not been able to dig up anything and do not be the means
of such a thing yourself. I will count on you as a friend
to 'do the right thing by me.”

Another letter was as follows:

“Mr. Runyon:

“Remember that you are to stay by me on those books
as you agreed to do. Do all you can for me and do me
no harm.”

Proof of a motive to commit a crime, is, of course,
competent in murder trials. Grevely v. State, 45 Neb.
878; St. Lowss v. State, 8 Neb. 405. It is argued in the
briefs that it is so improbable that a wife would murder
her husband for so small a consideration as to render
this evidence wholly incompetent; but it should be im- -
probable that a wife would murder her husband for any
consideration, however large; and the fact that the motive
shown is out of proportion to the crime committed does
not require that the evidence shall be excluded.

Circumstances that tend to show a motive for the crime
are to be considered by the jury, and in view of the fact
that the defendant knew that Mr. Lillie’s life was in-
sured in her favor in something more than seven thou-
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sand dollars, it seems proper that this evidence tending to
show her disposition to speculate upon the board of trade,
and her misfortune, and a special need of money at the
time, should be given to the jury as tending to show a
motive to commit the crime. It was for the jury to say
whether an adequate motive had been shown, and the
letters, showing her understanding of the transaction and
her great interest in the details thereof, were clearly com-
petent. IFor the same reason, evidence of her existing in-
debtedness to the banks at the time was proper to be
proved to the jury.

Mrs. Lillie was engaged in dressmaking. She at times
employed several girls to assist her in the business. One
young lady was engaged with her at this time, The de-
fendant appears to have had some credit with the banks.
She occasionally borrowed small sums of money upon her
unsecured note. She appears in one instance, at least, to
have attempted to deal upon credit on the board of trade.
Her statement in her letter to her broker that she would
make her “little trade” with him “all right some day,” and
other circumstances in evidence, would indicate that she
had no large amount of ready money. " She appears to have
been able to procure temporary loans. There is reason to
believe from the evidence that she had no means of im-
proving her financial condition permanently other than
the earnings of her business, unless it should be from the
insurance upon the life of her husband. It was certainly
proper that the jury should understand these matters.
There is nothing to indicate that the jury gave too much
< weight to the fact that she had been dealing on the board
of trade. The fear that the jury might do so would be no
legal ground for excluding evidence otherwise competent
and proper. ’ '

4. In connection with the evidence in regard to the
dealing upon the board of trade, the question arose as to
Mr. Lillie’s knowledge of these transactions. This was
surely a legitimate inquiry. The defendant insisted, and
introduced evidence tending to show that these dealings
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were in reality with the sanction, and for the benefit of
Mr. Lillie, and were carried on in Mrs. Lillie’s name, at
his request, to avoid objections that his employers might
make to his dealing in options while engaged in buying
and shipping grain for them. If Mrs. Lillie was not acting
for herself in these matters, and was relying upon her hus-
band’s judgment to direct her proceedings, it was impor-
tant that the jury should know the facts. Her broker testi-
fied that his instructions from Mrs. Lillie were to not let
Mr. Lillie know of her board of trade transactions. The
girls of the telephone exchange were called by the state to
prove that Mrs. Lillie had, several years before, at the
beginning of these transactions requested them not to in-
form her husband of her talks over the telephone with her
broker in carrying her board of trade deals. These specu-
lations seem to have been continuous from the beginning.
They were during the whole time largely conducted by con-
versations over the telephone, If this evidence is to be
believed these employees of the telephone company con-
tinued under these instructions of secrecy from the time
they were given. We see no reason to doubt the materi-
ality of such evidence,

It is further objected that these witnesses did not show
themselves competent. The point insisted upon, as we
understand counsel, is that the witnesses failed to show
that in fact it was Mrs. Lillie with whom they were talk-
ing, it appearing that the conversation was over the tele-
phone. No objection, however, was made specifically
upon that ground. The witness testified absolutely that.
she had a conversation with the defendant. No attempt
was made to cross-examine, either before or after the evi-
dence was given, as to the witness’s means of knowing the
identity of the person conversing with her. The evidence
was properly submitted to the consideration of the jury.

5. Objection was made to evidence showing that the
defendant had for many vears been accustomed to the use
of firearms, and error is now assigned in overruling this
objection. The jury was undoubtedly entitled to know
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that fact, and its importance does not appear to have
been exaggerated.

6. When Mr. Lillie was killed, there were two shots
fired with but a short space of time between them. That
the two shots were fired in quick succession is clearly
shown by the evidence. Ome reliable witness, who was
walking upon the streets of the town at the time, distinctly
heard both of the shots and stated the distance he walked
in the time that intervened between them. He was walk-
ing in an ordinary way, neither rapidly nor slowly. His
cvidence by ready computation shows that the time be-
tween the two shots must have been not more than eight
seconds. It is assumed by both the prosecution and the
defense that it was the first shot fired that killed Mr.
Lillie, and that the second shot passed through the window
glass, and also through the curtain on the inside and the
wire screen on the outside of the window, and that both
shots were fired by the same person. In determining
whether these shots were fired by the defendant or by some
other person, it became important to know at what dis-
tance from the window the last shot was fired. The
curtain, the window and the screen through which the
bullet passed were received in evidence, and witnesses for
the state testified that they examined these immediately
after the shooting and that the curtain was powder-
burned. The state then offered evidence of experiments
which had been performed for the purpose of illustrating
how near the curtain the shot must have been fired to pro-
duce such result. This evidence was objected to and its
admission is now assigned for error. The character of the
curtain is not very clearly shown by the verbal testimony.
It is described by some of the witnesses as a lace curtain,
and by others it is said to have been made of cotton. The
curtain itself was in evidence before the jury. The cloth
used in making the experiments is described as common
muslin. It is said in the defendant’s brief that in making
these experiments “the curtain itself was not used, nor a
similar one, and was not hung five inches in front of the
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original sash, or a similar one, with the wire screen three
inches in back of that, similar to the one at the Lillie
residence, and with the same gun that Harvey Lillie was
murdered with, containing the same cartridges, or similar
ones,” and for these reasons it is contended that the evi-
dence of the experiments should have been excluded.

In the experiments, the cloth was hung before a wooden
surface and about six inches distant; no wire screen was
used. It was not known what sort of cartridges were used
by the assassin except that one of the bullets which was
found in Mr. Lillie’s head was in evidence before the jury,
and also another similar bullet which was found in a
building at some distance from the window and was at
least partially identified by the evidence as the bullet fired
at the second shot above referred to. It was therefore
impossible in these experiments to use the same revolver
with which Mr. Lillie was killed, or to be certain of the
similarity of the cartridges used. In making these ex-
periments, various revolvers were used of different pattern
and of different length of barrel, and cartridges were used
of different lengths, being what are called long and short
cartridges, and of each length cartridge different kinds
were used with reference to the character of the powder
with which they were charged; some being filled with
common black powder and others with lighter colored
or semi-smokeless powder. A record was kept of each
shot fired. The cloth used was in evidence before the
jury. Each bullet mark through the cloth was fully ex-
plained to the jury, showing the kind of revolver and
cartridge used in connection therewith, and the distance
from which the shot was fired. The distances at which
the various shots were fired range from about three inches
to about three feet.

In Dawvis v. State, 51 Neb. 301, the court, after pointing
out the similarity of the conditions existing in connection
with the experiments proved, and the conditions existing in
the transactions to explain which the experiments were
offered, said:
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“This was sufficient to make the evidence competent, and
it was for the jury to consider the place where the dis-
placement of the fixtures occurred and the place where
the experiment was made and then to give such weight to
the testimony of the state’s witness who made the experi-
ment as they thought it deserved.”

And in City of Ord v. Nash, 50 Neb. 335, it was said:

“Some discretion is conferred upon the trial court in
receiving evidence of experiments for the purpose of con-
tradicting or corroborating other witnesses, and in order
to authorize the reversal of a judgment on account of the
admission or rejection of such evidence there must have
been a clear abuse of discretion.”

The defendant offercd evidence of experiments of the
same general nature. The experiments complained of were
under conditions as closely identical with the conditions
of the transactions upon which they were intended to
throw light, as the circumstances of the case would admit.
The object of the experiments was to explain or illustrate
how near a cloth curtain a pistol or revolver must be held
in order that a shot fired from it through the curtain will
powder-mark the curtain. It is true that it was not shown
that any one of these revolvers used in these experiments
was identical in construction and power with the weapon
with which Mr. Lillie was killed, but there is evidence
tending to show that the weapon from which the fatal shot
was fired was an ordinary revolver. The defendant, in
statements mnade immediately after the transaction, par-
tially described the weapon, which she says she saw in the
hands of the assassin.

We think the circumstances were such as to come within
the above rule, and it was not an abuse of discretion on
the part of the trial court to admit this evidence.

7. It is contended in the briefs that the court should
not have allowed evidence that the sheriff organized a posse
in the morning after the murder “with which he prospected
the roads and streets, searched the alleys and question-
able places, as well as the fields, without discovering a
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questionable character, as he claims.” When this evidence
was first given no objection was made, and after the gen-
eral statement had been made by the witness without ob-
jection and the witness was questioned further, the tech-
nical objection was made to the witness telling what they
arranged to do, but no objection appears to have beer
made to evidence of what was actually done in that re-
gard. There is no assignment in the petition in error
raising this question. The defendant would certainly
have a right to consent to the admission of such evidence
as this, which might by some be regarded as likely to in-
fluence the minds of the jury favorably to the defendant,
and having consented to its introduction cannot now
predicate error in its admission.

8. Evidence was allowed that pepper was found
sprinkled upon the floor at the foot of the stairway,
matches and a “shoe-heel” were also found upon the floor
of one of the lower rooms. It is said that it was error to
receive such evidence. But it is certainly proper to show
the conditions existing in the vicinity of the crime at
the time. This evidence was directed to conditions ob-
served so soon after the murder as to make its admission
proper.

9. When the defendant first went downstairs with the
girls after the murder, she went to the telephone and when
the witness Hall arrived a few minutes later she was also
at the telephone. She stated that she was trying to call
assistance, but was unable to get any answer to her calls
from the central office. The person in charge of the
central office testified that mo call was made, that he
would have heard it if any had been made, as he had been
aroused by another call shortly before five o’clock. It is
urged that it was error to admit this evidence; that it
was prejudicial as tending to create the impression with
the jury that she was simulating and trying to hide ap-
pearances of guilt; but the evidence of defendant’s actions
at the time was competent as part of the res geste, and

there was evidence supporting the defendant’s theory that
19
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- she was unable to call the central office. One witness
testified that he was sent to the central office to arouse
the persons in charge and was for some time unable to do
80. It was proper that the jury should consider all the
-testimony upon this point.

10. The court was asked to imstruct the jury that «if,
from all the other evidence, the jury would be satisfied of
the guilt of the defendant they must still determine
whether or not her previous good character, when weighed
with all the other facts and circumstances in the case,
raises a reasonable doubt as to her guilt; and, if such
reasonable doubt remains, the jury must acquit,” and it
is insisted that it was error to refuse this request. There
was ample evidence of defendant’s previous good charac-
ter. She ought to have the full benefit of that fact. We
agree with her counsel that: '

“Mrs. Lillie, having been put on trial for murder, had
a right to have the jury know that she had an exception-
ally high character; that her life had been pure and that
she was devoted to the well being and happiness of her
husband; and this being shown the jury had a right to
say that it did in their judgment not only raise a reason-
able doubt of her guilt but that her character was so
strong they preferred under the solemnity of their oaths to
believe she did not commit the crime.”

Judge Cooley in People v. Garbutt, 17 Mich. 9, 25, said:

“Good character is an important fact with every man;
and never more so than when he is put on trial charged
with an offense which is rendered improbable in the last
degree by a uniform course of life wholly inconsistent with
any such crime. There are cases where it becomes a man’s
sole dependence, and yet may prove sufficient to outweigh
evidence of the most positive character. The most clear
and convincing cases are sometimes satisfactorily rebutted
by it, and a life of unblemished integrity becomes a com-
plete shield of protection against the most skillful web of
suspicion and falsehood which conspirators have been able
to weave. Good character may not only raise a doubt of
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guilt which would not otherwise exist, but it may bring
conviction of innocence.”

He also in the same case said:

“The difficulty at this point lies in attempting to sur-
round the jury with arbitrary rules as to the weight they
shall allow to evidence which has properly been placed
before them. This court has several times found it neces-
sary to declare that no such arbitrary rules are admis-
sible. We refer particularly to the cases of People v. Jen-
ness, 5 Mich. 305; Maher v. People, 10 Mich. 212, and
Durant v. People, 13 Mich. 351. The trial of criminal
cases is by a jury of the country, and not by the court.
The jurors, and they alone, are to judge of the facts,
and weigh the evidence. The law has established this
tribunal because it is believed that, from its numbers, the
mode of their selection, and the fact that the jurors come
from all classes of society, they are better calculated to
judge of motives, weigh probabilities, and take what may
be called a common sense view of a set of circumstances,
involving both act and intent, than any single man, how-
ever pure, wise and eminent he may be. This is the theory
of the law; and as applied to criminal accusatiors, it is
eminently wise, and favorable alike to liberty and to
justice. But to give it full effect, the jury must be left to
weigh the evidence and to examine the alleged motives by
their own tests.” _ :

The whole matter is for the jury to determine.
The question being discussed is whether the  matter
was properly left to the jury. The proposition con-
tained in the requested instruction is undoubtedly true.
Good character has, and ought to have, great weight.
ThLe other evidence in the case may be sufficient to convict
a person of bad character, when it would be wholly insuffi-
cient if good character were shown. But the same is true
of other substantive matters of defense. Must the court
single out each substantive fact in the evidence that tends
to establish innocence, and tell the jury that if a consider-
ation of all other evidence would require a verdict of



244 NEBRASKA REPORTS. [VoL. 72

Lillie v. State,

guilty, they must still consider whether the particular
fact pointed out would not be sufficient to raise a reason-
able doubt? The attention of the jury was directly called
to the character of the defendant by the court, and they
were told that cvidence of good character was allowed as
tending to show that she would not be likely to commit
the crime charged against her, and that it was to be con-
sidered with all of the other evidence in the case and to
be given such weight as the jury may deem it entitled to.
There is nothing in the rccord to show that the jury did
not give due weight to this evidence. We cannot say that
there was error in this ruling of the court.

11. The defendant did not testify in her own behalf.
An instruction based upon that fact was given to the
jury copied from the instruction approved by this court
in Lamb v. State, 69 Neb. 212, and we are asked now to
say that it is erroneous. We are satisfied with the
language there used and with the conclusion reached.

12. The court instructed the jury:

“You are further instructed that it is not indispensable
that a motive be shown for the commission of a crime, but
the existence or non-existence of such motive is a question
of fact which must be determined by the jury from a con-
sideration of all of the evidence in the case, and as a
circumstance tending to show the guilt or innocence of
the accused.” ’

It is urged that this instruction is wrong because erime
is not committed without some motive. But the instruc-
tion does not say that it is not indispensable that a motive
exist. The human mind is sometimes unfathomable. A
motive may exist, and there still be no direct evidence to
show it. If, in fact, the crime was committed, and this is
shown beyond a reasonable doubt, then it does not neces-
sarily follow that no motive existed, because the evidence
fails to show an adequate motive. It is therefore not
erroneous to tell the jury that it is not indispensable that
a motive be shown.

13. An instruction was given attempting to define what *
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is meant by the expression “a reasonable doubt.” With
the exception of one sentence, it was given to the jury in
Barney v. State, 49 Neb. 515. The instruction here com-
plained of contained the words: :

“You are not at liberty to disbelieve as jurors if from
all the evidence you believe as men.”

These words were not included in the instruction quoted
in Barncy v. State, otherwise the instruction was prac-
tically the same in both cases.

This court refused to reverse the judgment in the case
of Barney v. State on account of this instruction; but did
not unqualifiedly approve of giving such language in the
charge to the jury. The court said: “VWhenever a court
undertakes to define a reasonable doubt, it opens the way
to a vast amount of speculative reasoning without any
very practical application.” The instruction may be
deserving of some of the criticism it has provoked, but in
view of the former decision of this court, we cannot re-
verse this judgment solely on account of the giving of this
instruction.

14. The evidence relied upon to establish the guilt of
the defendant is circumstantial. In such cases the facts
proved beyond a reasonable doubt must be such as to
exclude every reasonable hypothesis inconsistent with the
guilt of the defendant. It is earnestly contended that the
evidence in this case does not meet this requirement. We
cannot in this opinion reproduce this large mass of testi-
mony, nor even set forth the substance of the evidence of
the various witnesses. Some of the facts immediately sur-
rounding the transaction of the murder are as follows:
The defendant and her husband had for many years
resided together as husband and wife in the community
where the crime was committed. They appear to have
lived happily together. There is much evidence in the
record to that effect, and none to the contrary. The de-
fendant had always borne a good character and reputation
in the community where she lived, and is entitled to the
presumption of innocence that always arises from a cor-
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rect and blameless life. She was engaged in dressmaking
and appears to have been generally active and diligent in
her undertakings, but there is nothing established show-
ing avarice or that she was a “greedy, grasping woman.”
That night as usual they occupied the chamber by them-
selves. It was not a large room. There was a window
opening to the east which was not far from the south
side of the room. The bed was immediately in front of
this window. The south end of the bed, where their heads
rested, was about ten inches from the wall in which this
window was located, while the foot of the bed was at a
greater distance, undoubtedly about twenty-two inches,
as disclosed by the evidence.

Mr. Lillie occupied the side of the bed farthest from the
window and there can be no doubt, under the evidence,
that when his position was first observed after the murder,
the body was lying upon the back. There is some conflict
in the evidence as to the exact position of the head, which
will be again noticed. The defendant occupied the part
of the bed nearest the window. These details and others
that will be noticed later, are very important in determin-
ing two questions: First, Was the fatal shot fired from
the east side of the bed? Second, If it was fired from
the east side of the bed, could it have been done by any
other person than the defendant herself? The bullet en-
tered Mr. Lillie’s head upon the right side, a little above
the ear and somewhat further forward than the center of
the head. Upon this point there is no conflict in the
evidence. There was a post-mortem examination made by
several surgeons, and their evidence was taken as to the
course of the bullet through the head. The bullet passed
through the brain, struck the skull on the opposite side
of the head, failed to penetrate it, and was found near
where it had struck the skull. Verbal descriptions of the
course of the bullet indicate that the line of its passage
through the brain was nearly perpendicular with the
side of the head. A human skull was in evidence which was
marked by the expert witnesses to indicate the point where
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the bullet entered the skull of the deceased and also the
point where the bullet struck the skull on the opposite
side of the head. The witnesses substantially agreed that
these marks upon the skull in evidence correctly indicated
the course of the bullet. From this evidence it appears
that the line of the bullet’s course was not at a right angle
with the side of the head, but that the bullet took a down-
ward and backward course so that the point at which it
struck the skull on the opposite side of the head was about
two inches lower and about the same distance farther
toward the back of the head than the point where the
bullet entered. In connection with this circumstance, it
is urged by counsel that when the body of the deceased
was first observed, after the crime was committed, the
head was turned to the west so that it rested upon the
left side of the face; and that therefore the bullet might
have been fired from the west side of the bed. This wou'"
agree with the statements of the defendant, who, imme-
diately after the crime was committed, declared that Mr.
Lillie was shot by a burglar from the west side of the bed;
that she was awakened by this shot and saw the burglar
with a revolver in his hand which was pointed at herself,
and that the burglar approached her, and, to avoid being
shot, she threw herself from the bed, so that the second
shot, which was fired almost at the same time, passed over
her and through the window before mentioned.

As to the position of the head of the deceased when first
observed after the crime was committed, the evidence is
not entirely satisfactory. Evidence upon this point be-
comes of greater importance hecause it is established
beyond controversy by the expert testimony produced upon
the trial that the effect of such a wound, through that part
of the brain traversed by this bullet, would be to imme-
diately take away all power of voluntary motion, so much
so as to render it impossible that the deceased might have
changed his position after the fatal shot was fired.

The defendant’s little girl 12 years of age appears to
have been the first witness who observed the position of the
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body. She seems to have gone into the room immediately.
She says she tried to wake him up; that she took him by
the ear, that it was his right ear that she took hold of.
I'rom the situation of the bed in the room, and the lo-
cation of the door through which this child must have
entered, as well as the location of the body upon the bed,
she must have gone to the west side of the bed, and if she
is correct in saying that she took hold of his right ear,
the head must have been turned to at least a considerable
degree toward the west.

Mr. Bert Hall, who appears to have been the next wit-
ness who saw the body, testified that the face was turned
distinctly toward the west, and when further questioned
as to the matter said that it was turned at least eighty
degrees toward the west. By this he afterwards ex-
plained that he meant that it was turned at least four-
fifths, and his evidence fairly construed is that the head
was lying very nearly flat upon the left side of the face.
He seems for some reason to have been very much con-
fused, or, as he said, “nervous,” and stated that he had
testified a little differently he thought at a former exami-
nation, but that he was more confused then than he was
afterwards.

Dr. Stewart, who first saw the body and afterwards
changed the position of the head, was not called as a wit-
ness. The state refused to put him upon the witness
stand at the request of the defendant. There were other
witnesses whose evidence tends to show that the head was
turned but very little, if any, and the face was directly
toward the ceiling. It does not appear from the evi-
dence whether these witnesses saw the body before the
head had been moved by Dr. Stewart, or not until after-
wards. There were several features of this evidence which
rendered it a difficult task for the jury to determine the
exact fact upon this question. The position of the head,
when the shot was fired, may have been with the face
turned somewhat toward the west from an upward po-
sition.
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If the jury accepted the evidence of the witness Hall,
and considered the course of the bullet through the head,
it would lead to the conclusion that the weapon was held
in a position directly over the head of the deceased. The
shot then was fired either from that position, or from a
position more to the eastward and, if the latter, the person
who held the weapon must have been at the east of the bed
at the time.

Another circumstance is worthy of mention in this con-
nection. As before noticed the second shot was fired
through the window. They were, of course, both fired by
the same person. The bullet passed first through the
curtain, then the window-pane, then an ordinary wire
screen. It is beyond question from an inspection of these
exhibits that the bullet in passing out of the window did
not take a downward course. The evidence shows that
the range of the bullet was such that if it had been fired
from the west side of the bed, it must have passed within
a few inches of the pillow upon which the head of the de-
ceased rested. The weapon when the second shot was
fired must then have been not more than six inches
higher than Mr. Lillie’s head. There was evidence from
which the jury might reasonably believe that the weapon
must have been much nearer the curtain to have powder-
burned it as this curtain was. The circumstances seem to
justify the jury in finding that the supposition that Mr.
Lillie was shot from the west side of the bed was not a
reasonable one. They are not, however, inconsistent with
the view that the bullet came from the east. If the jury
found, as it was not unreasonable to do from this evi-
dence, that Mr. Lillie’s face was turned but a few degrees
to the west when he was shot, they must necessarily have
found that he was shot from the east. We are driven to
the conclusion that a finding that beyond all reasonable
doubt Mr. Lillie was shot by some person who was then
between him and the window in question cannot be held to
be unsupported by this evidence. If the jury believed
that this was the case, the conclusion that this defendant
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and no other person did the shooting seems also to be
justified. The space between the bed and the window was
very narrow. The course of the bullet was downward
from the top of the head. The person who did the shoot-
ing must have been at least far enough to the south to
be between Mr. Lillie’s head and the window. If he had
shot Mr. Lillie from that position, it would have been im-
possible that the second bullet. shot at Mrs. Lillie and
missing her, should have passed out of the window, as she -
says the bullet so fired did.

The defendant on the afternoon before the murder stated
to the girls in the house that she had a large sum of money
and would go and deposit it in the bank; that she feared
burglars might break into the house and the money be
stolen. Also immediately after the murder, she in the
presence of several persons opened a bureau drawer in
the room, and thereupon stated that her money was gone,
and that she had about three hundred dollars in the
drawer.

No attempt was made upon the trial to support these
statements with proof that the defendant was in posses-
sion of any such sum of money. On the contrary it was
shown that after making the above statements to the girls
in the house, she was at the bank and paid a small amount
on a note of hers and she made no deposit in the bank.
This, as her counsel say, was because she did not at that
time have an account with this particular bank with which
she made a payment upon her note. The defendant also
immediately after the murder, in the presence of the same
witnesses, examined the clothing of Mr. Lillie and declared
that his pocket-book had been taken and his money was
gone. There was no proof offered on the trial tending to
show that any pocket-book or money of Mr. Lillie’s was
missing after the murder.

It appears that the defendant, immediately after the
second shot was fired, after having by her screams alarmed
some of the girls who were sleeping in bedrooms immedi-
ately across the narrow hall, went downstairs with all of
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the girls, who immediately went to a neighbor’s house to
call assistance, leaving the defendant alone in the house
with the murdered man. She afterwards stated that she
found the kitchen door open, the key having been dislodged
from the lock and lying upon the floor, and that the burg-
lar after the shooting ran downstairs. The evidence showed
that this kitchen door was locked when the family retired
that night, and there was also evidence tending to show
that the keyhole on the outside of the door was seen the
next morning to be filled with cobwebs and dirt, indicat-
ing that the door, if it had been unlocked in the night, was
unlocked from the inside rather than the outside.

15. There was no evidence before the jury that the de-
fendant possessed or had access to a weapon with which
to commit the crime, and although the house was searched
after the murder and no such weapon was found, still, in
view of the opportunity that the defendant had for con-
cealing such weapon, these facts, though entitled to care-
ful consideration, are not so conclusive as to overthrow the
evidence of ‘guilt. .

The duty of determining whether or not a fellow being
has been guilty of so cold-blooded and unnatural a crime
imposes a terrible responsibility. A wise provision of our
law requires the judgment of twelve men upon such ques-
tions. Every reasonable precaution is required to guard
against an unjust conviction. It is the duty of the courts
to see that these are observed. If all of the rights of the
accused have been protected, if upon the whole evidence
the minds of reasonable men might differ as to whether
there is reasonable doubt of guilt, the conclusion of the
tribunal to which the law commits the responsibility must
be taken as just. The wisdom of the past tells us that thus
we have greatest assurance of avoiding the mistaken
judgments to which the frailties of human reasoning some-

- times lead. We conclude that the law does not require nor

allow us to interfere with this verdiect.
The judgment of the district court is therefore

AFFIRMED,
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FrRANK HENRY V. STATE OF NEBRASKA.
FrLep Ju~Ne 30, 1904. No. 13,297,

Criminal Law: Verpicr: Review. It is the province of the jury to
- determine disputed matters of fact in criminal as well as in civil
cases. The verdict will not be set aside in this court upon pro-
ceedings in error for want of evidence to support it, unless it is
clearly wrong,

ERROR to the district court for Antelope county: JoHN
F. Boyp, JUDGE. Affirmed.

George F. Boyd, for plaintift in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

SEDGWICK, J.

This defendant, plaintiff in error, was tried in the dis-
trict court for Antelope county upon thecharge of robbery.
He has brought the proceedings to this court for review,
and urges here that the evidence is not sufficient to sup-
port the verdict which the jury returned against him.

At about ten o’clock on the evening of the 21st of March,
1903, Walter Older was assaulted on the streets in the
town of Brunswick in Antelope county, and at the point
of a revolver was compelled to submit to search and rob-
bery. A small amount of money was taken from his
pockets. He accused this defendant of the crime, and
upon the trial testified that he had known the defendant,
who was a resident of the same town, for eight or ten yvears.
He testified that he saw the defendant on the street, and
that the defendant then and there commited the robbery,
giving the circumstances in detail. The evidence is con-
sistent, and, if it is believed, establishes the guilt of the
defendant as charged in the information.

The witness described the general appearance of the

7
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defendant, and stated, among other things, that.the de-
fendant wore a common cap, and had a red handkerchief
tied around the lower part of his face with the cap brought
well down to his eyes, so that the witness could see that
part of his face between the handkerchief and the cap.
The witness was cross-examined in detail as to the ap-
pearance of the defendant at the time of the robbery, but
he was not asked upon what he relied in identifying the
defendant; and although it appeared that they were very
close together, and the defendant spoke to him several
times, the witness did not testify whether or not he
recognized the defendant’s voice. The witness had a
lantern which furnished a strong light until it was ex-
tinguished by the defendant’s orders. He positively
identified the defendant, and there was nothing in his
cross-examination making it necessary to believe that he
was mistaken in this identification.

The defendant attempted to prove an alibi. Three wit-
nesses testified that at the time the robbery took place, he
was present while two of them were engaged in a game of
billiards; but this evidence was contradicted by several
apparently reliable witnesses who were at the billiard
room at the time, and positively testified that the defend-
ant was not there. The defendant testified in his own
behalf and denied all connection with the crime, and cor-
roborated the witnesses in support of his alibi. It was
shown by undoubted evidence that the defendant on his
preliminary examination testified that he had no revolver
in his possession on the evening of the robbery; whereas
it was proved on the trial, and admitted by the defendant,
that he had two revolvers in his possession at that time.
He was shown to have misstated other material matters. If
this impeaching evidence was believed by the jury they
would have been justified for that reason in rejecting his
evidence s0 far as it was not corroborated by other proofs.
It is the province of the jury to determine disputed mat-
ters of fact, and the evidence in this case is sufficient to

support their verdict.
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No other reason for reversing the judgment being urged,
and no substantial error appearing in the record, the judg-
ment of the district court is

AFFIRMED.

CHARLES STOCK V. MELCHOIR L. LUEBBEN.
Frxp Jouse 30, 1904, No. 13,747,

Bill of Exceptions. The trial court has no authority to extend the
time for preparing and serving a bill of exceptions more than 80
days from the adjournment of the term at which the cause was
tried, motion for new trial overruled and judgment entered. A
bill allowed in violation of this provision of the statute will be
quashed upon motion duly made in this court.

ERror to the district court for Clay county: GEORGE W.
StuBBS, JUDGE. Motion to quash bill of ewceptions sus-
tained.

Tibbets Brothers & Morey, for plaintiff in error. |
Thomas H. Matters, conira.

SEDGWICK, J.

This motion to quash the bill of exceptions is based upon
the fact that the bill was not presented to opposing
counsel within 80 days from the final adjournment of the
term of court at which the case was tried. There was
quite a satisfactory showing of diligence on the part of
the attorneys who procured the bill to be settled and al-
lowed. This evidence shows that it was solely the fault
of the court reporter, and the question is whether, under
such circumstances, the delay beyond the 80 days in pre-
senting the bill to opposing counsel is fatal to the settle-
ment of the bill. It was held that such delay is not fatal
in State v. Gaslin, 32 Neb. 291, and in Richards v. State,
22 Neb. 145, but in Horbach v. City of Omaha, 49 Neb. 851,

e
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the case of Richards v. State is reviewed fully and over-
ruled upon this point, and the rule declared to be that the
statute is mandatory, and that no bill of exceptions can be
scttled and allowed by the trial court that has not been
presented to the opposing counsel within the 80 days.
This ruling is followed in Mathews v. Mulford, 53 Neb.
252, and it is there stated that the remedy, when the de-
lay has been caused by the neglect of the reporter in
making the transcript, is by application for a new trial.
Following these later cases, which seem to be well
reasoned, this motion must be sustained. This places
great responsibility upon the official reporters of the trial
courts. It will rarely, if ever, happen that 80 days will be
too short for the performance of this duty, if the impor-
tance of the matter is duly appreciated. TInefficient and
negligent reporters should not be tolerated. The delay
and expense of another trial, made necessary solely by the
inefficiency of a court reporter, are serious matters.

MOTION SUSTAINED.

THOMAS B. STOCKER, APPELLANT, V. NEMAHA COUNTY
BT AL., APPELLEES. '

Fiep Juxe 30, 1904. No. 13,285.

1. Appeal: Review. Where, on appeal from a judgment of the district
court in a suit in equity, it is found that the evidence fully sus-
tains the findings and judgment of the trial court, such findings
will not be disturbed, but will be adopted by the court of review.

2. Highways: Damagrs. Where one files a claim for damages caused
by the location of a public road, and accepts the allowance made
him by the county board, he cannot thereafter maintain an
action against the county for damages caused by opening such
road, unless the same be negligently and unskillfully constructed
and maintained.

3. Res Judicata. Where a plaintiff in an action for damages alleges
facts, proof of which would entitle him to recover, and there is
& verdict and judgment against him, it will be conclusively pre-
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sumed that each of the facts so averred was determined against
him, and he cannot thereafter maintain an action for eguitable
relief against the same defendant based on the same facts.

APPEAL from the district court for Nemaha county:
JoHN 8. StuLL, JUDGE. Affirmed.

8. P. Davidson and G. W. Cornell, for appellant.

E. B. Quackenbush and Keclligar & Ferneau, contra.

BARNES, J.

Thomas B. Stocker commenced this action in the district
court to restrain the county of Nemaha, its board of com-
missioners and one Charles D. Nixon from keeping open
a certain ditch running along the west side of a highway
situated in that county knmown as the Half Breed road;
to obtain a mandatory injunction requiring defendants to
fill up and obliterate certain ditches, and to recover
damages to his farm lands lying along the east side of
said road alleged to have been sustained by him by sur-
face water thrown upon his said land by reason of the
careless, negligent and unskillful construction of said
highway and ditches. A trial to the court resulted in a
general finding and judgment for the defendants from
which plaintiff has appealed. The pleadings are too volu-
minous to be set forth in this opinion. It is sufficient to
say that the petition states facts which, if true, would con-
stitute a cause of action against the county, and in addi-
tion thereto it charges the defendant Nixon with having
cut a ditch from a lake or lagoon situated on his own land
to and into the ditch, on the west side of the Half Breed
road, thus augmenting the flow of water onto the plain-
tiff’s land to his irreparable damage and injury. Nixon’s
defense is in substance a general denial; while the county
not only denied the allegations of the petition, but also set
up in its answer and relied on: First, an estoppel by con-
duct; and second, the defense of res judicata, or estoppel
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by record and judgment. The replies in effect are general
denials.

Under the present law, and the rule announced in
Faulkner v. Simms, 68 Neb. 299, the appeal requires us to
go over all of the evidence and reach our own conclusions
thereon. A careful examination of the record and bill of
exceptions discloses the following undisputed. facts: The
land southwest of plaintiff’s premises slopes generally
downward in a mnortheasterly direction toward the
Nemaha river bottom where plaintiff’s land is situated.
The Half Breed road, commencing on the Auburn and
Brownville road which runs east and west on the north
line of section 22, a little east of the middle of the north-
east quarter of that section, runs in a southeasterly
direction, for the distance of something over 2 miles, pass-
ing the plaintiff’s land and forming its western or rather
its southwestern boundary. This road also intersects an-
other road or highway, called the Wheeler road, which
runs due north and south on the section line between
sections 22 and 23, township 5, north of range 14 east, at
a point about 60 rods south of the Brownville road. The
Missouri Pacific railroad is constructed about 40 rods
west of the Half Breed road, and runs nearly parallel
thereto. A considerable part of the east half of section 22,
and all of section 23, in which plaintiff’s land is situated,
is low, level bottom land, lying in the valley of the Nemaha
river which runs in a southeasterly direction half or three-
quarters of a mile east of the highway in question for
some 10 or 15 miles, where it empties into the Missouri
river. The railroad company has made several openings
or culverts through its embankment for the purpose of
allowing the surface water, which falls on the sloping land
west of its line of road, to drain off onto the river bottom.
Commencing in the year 1898 or 1899, and continuing
from time to time until 1900 or 1901, the Half Breed road
was established, constructed and opened for public travel,
the plaintiff being one of the petitioners therefor. It ap-
pears that all of the water which plaintiff alleges causes

20
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the damage to his land is surface water; that which falls
on the slopes to the west and southwest of the railroad
track and highway in question. This water it is claimed
is accumulated in the ditch made by the county in the con-
struction of the public road, and is carried to a point west
of the plaintiff’s land, turned through a culvert in the
highway, and allowed to spread out, over and upon his cul-
tivated field. It further appears that some of the surface
water, after it runs into the ditch on the west side of the
Wheeler road, flows north to the Half Breed road and
from there runs southeast in the ditch, which it is claimed
is situated on the west side of that road,until it reaches the
culvert above mentioned. It further appears that in order
- to facilitate the flow of the surface water from his land,
the defendant Nixon has dug a small ditch about 26 rods
long, in a northeasterly direction across the point of land
situated between the two roads, and thus shortened the
flow of the water, perhaps a third of a mile. There is no
evidence showing, or tending to show, that the last named
ditch drains any lake or spring or watercourse into the
ditch on the Half Breed road; but, on the contrary, it
simply carries off surface water caused by rains or melting
snow from the lands to the west and southwest of the
Wheeler road.

All of the other questions in this case are sharply con-
tested, and the evidence relating to them is more or less
conflicting.

The plaintiff claims that the Half Breed road is- im-
properly and negligently constructed ; that for that reason,
and by the maintenance of a ditch on the west side thereof,
the county has gathered up the surface water from the
lands above described, and conducted it in a body through
said ditch and thrown it upon his cultivated lands lying
just east of the culvert above -mentioned, which is desig-
nated in the record as culvert “B”; that if it were not for
these wrongful acts on the part of the county, and the
digging of the Nixon ditch, all of the water which flows
onto his land would drain off to the east and north without
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reaching his premises at all; while it is claimed on the part
of the defendants that before the construction of the roads
and ditches, before the Missouri Pacific railroad was built,
and while the land in that vicinity was in a state of nature,
unsettled and unimproved, the water complained of flowed
by a slightly different route onto the plaintiff’s land and
rendered it unfit for cultivation in the same places and
to a like extent as at the present time,

In order to maintain the issues on his part, the plaintift
employed a civil engineer, who surveyed the land in sec-
tions 22 and 23, including his farm situated in the last
named section, and made a map or plat thereof with fig-
ures showing its contour. The defendants also employed
a like expert, who performed the same services for them.
These persons were called as witnesses, and, in addition
to their oral evidence, presented their maps and figures
to the court, in explana’ion of their testimony. Their
statements differed but little; both testified that the lowest
point on any of the lands in question, or in that immediate
vicinity, is on the plaintiff’s land, where he claims his
crops have been destroyed; that from that point there is
a gradual and almost imperceptible fall to the south and
east into the Nemaha river. The engineer, called for the
plaintiff, stated that the surface water, were it not for
the road, ditches and culvert, would not reach the place
where the damages are alleged to have been sustained;
that a part of it would run off toward the north and east,
and the balance would drain onto the plaictiff’s land some
70 rods east of where it mow flows. The surveyor called
for the defendants testified that, were it not for the im-
provements complained of, all of the water, except in times
of general overflows, would follow much the same course it
does now; that some of it would pass around the point of
the slight ridge west and north of the northwest corner
of plaintiff’s land, a little to the east of its present course,
and finally reach the low ground immediately east of cul-
vert “B,” while the rest of it would flow onto his premises
at another point about 70 rods east of his northwest cor-
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ner, thus rendering two places wet and unfit for cultiva-
tion instead of one. A great number of non-expert wit-
nesses were called and testified. Many of them were o0ld
scttlers; some coming to the country as early as the year
1856 ; they were familiar with the situation of the plain-
tiff’s land and the surrounding country, and had observed
the course of the water complained of both before and
after the roads and ditches were constructed; these wit-
nesses testified that in early times the water ran in much
the same course and direction as it does now; that the
identical spot claimed to have been rendered unfit for
cultivation was even then a low, wet, boggy piece of land;
that when it was broken up it was so wet that the water
ran in the furrows. It also appears that the water which
falls on the land lying to the west and southwest of cul-
vert “B” flows through certain openings or waterways in
the track of the Missouri Pacific railroad into the wet
place east of that culvert, and did so before the Half Breed
road was constructed, that the ground there was so wet
when the road was graded that it could not be worked
with a road machine and could hardly be moved even with
a common scraper. Of course the witnesses do not all
agree on these matters, but the great weight and prepon-
derance of the evidence establishes the foregoing facts.
There is no evidence in the record showing that the road
was improperly or negligently constructed, except the
statements of two or three witnesses who testify that cul-
vert “B” is not in the proper place; that it should have
been located about a half mile farther north and near the
Nixon ditch, while the rest of the witnesses, including
one of the engineers, stated that it is at the lowest spot
on the road and the only proper place for its location.
Many of the witnesses on both sides testified that the
maintenance of the Half Breed road, which was made
simply by plowing furrows on each side, and scraping the
dirt therefrom into the center of the highway, does not
cause any more water to flow onto the plaintiff’s land
than flowed there before its construction. So we are con-
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strained to hold that the evidence amply sustains the
general finding of the trial court. Indeed, we do not see
how he could have found otherwise,

The evidence, so far as it relates to the acts of de-
fendant Nixon, does not support the allegations of plain-
tiff’s petition. It appears that Nixon’s tenant at one time
opened a small ditch from the lake or lagoon through
which the water flowed as far as the land in question;
that when plaintiff spoke to him about it he filled it up,
and it has ever since remained in that condition; that the
ditch which he dug from the Wheeler road across the point
of land to the Half Breed road, does not increase the flow
of water onto the plaintiff’s premises. Therefore, the case
as to Nixon was rightly dismissed. :

It would hardly seem necessary for us to consider the
defenses of estoppel and res judicate pleaded by the de-
fendant county. However, we will dispose of these mat-
ters lest we be charged with overlooking them.

It is established beyond question that plaintiff, with
others, petitioned for the location of that part of the Half
Breed road which bounds his premises on the southwest;
that he presented his claim for the damage which he be-
lieved would accrue to him by reason of the location and
construction of the road, to the board of county commis-
sioners of Nemaha county; that the compensation
claimed was allowed, and he accepted and receipted for its
payment. Ordinarily this would estop him from claim-
ing any further damages by reason of the location of the
road. It is claimed, however, that the compensation al-
lowed him only included and embraced such damages as
he would sustain by the proper construction and main-
tenance of the road; that if the road should be improperly
constructed and should be maintained in such a manner
as to flood his land with surface water and thus render it
unfit for cultivation, he would still have the right to re-
cover the damages caused thereby. This claim appears
to be well founded. We think the courts generally have
adopted this rule. But in this case the court found that
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the county had not been guilty of any negligence in the
construction and maintenance of the road, and therefore
the plaintiff cannot recover.

Again, the record discloses that on the 28th day of
November, 1500, plaintiff filed a claim for damages, which
he alleged he had sustained during the years 1899 and
1900 by reason of the facts pleaded as the basis of this
action, with the board of commissioners of the defendant
county; that his claim was disallowed; that he appealed
from the order of the board to the district court of said
county where he filed a petition reciting the same facts on
which he bases this action. In fact the petitions are al-
most identical with the exception of the prayer; that by
a supplemental petition he sought to recover the damages
sued for in this action. It is claimed, however, that this
latter demand was withdrawn by leave of the court and
was not litigated in that action. Issues were joined by
pleadings almost identical with those filed in this action,
and a jury trial was had which resulted in a verdict and
judgment for the defendant county. So, even if it be con-
ceded that the question of plaintiff’s damages for the year
1901 was withdrawn from the consideration of the jury,
yet that action was between the same parties,was based on
identically the same facts, and presented the same issues
that are joined in the case at bar. In that action it was
found and adjudged that the road in question was prop-
erly constructed and maintained; that the county had not
collected surface water in a body, and caused it, by ditches
along the Half Breed road, to flow onto the plaintiff’s land
to his damage. Therefore, the questions of fact, on which
he secks to obtain equitable relief in this suit, have been
settled and decided against him in a proper form of action
by a court of competent jurisdiction. Where the same
facts relied on for a recovery have been pleaded by the
plaintiff in a former action, and in which preof of those
facts would have resulted in a determination in his favor,
the verdict and judgment in that suit having been against
him, the record conclusively establishes an adjudication
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of the issues in the subsequent action, and is a complete
bar to a recovery therein. Slater v. Skirving, 51 Neb. 108.
For the foregoing reasons, the judgment of the district

court is right and is therefore
AFFIRMED,

FRANK DONNER V. STATE OF NEBRASKA.
Freep June 30, 1904, No. 13,436.

1. Larceny: EvibEnceE. A record kept by a stock yards company of
the receipt, handling and disposition of car or train loads of
stock, copied from a book or tab of original entries and from
hearing another read the railroad company’s waybills, is not
competent evidence in a criminal case for the purpose of tracing
cattle, alleged to have been stolen, to the possession of the ac-
cused.

2. Witness: INsTrRUCTION. The law makes a defendant in a criminal
trial a competent witness in his own behalf, and the court should
in no manner disparage his evidence. Therefore, an instruction,
otherwise correctly stating the rules by which the jury should
determine the weight to be given to the evidence of the accused,
and which concludes with the words, “You are not required to
receive blindly the testimony of such accused person as true, but
you are to consider whether it is true and made in good faith,
or only for the purpose of avoiding conviction,” is prejudicial
to the defendant’s rights.

ERRror to the district court for Antelope county: Jomn
F. Boyp, JuDnGE, Reversed.

Jackson & Williams and Brome & Burnett, for plaintiff
in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

BARNES, J.

Frank Donner was charged, in the district court for
Antelope county, with the larceny of two steers, the prop-
erty of one John Thompson. A trial resulted in his con-
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viction, and he was sentenced to the penitentiary for the
term of four years. On error proceedings the judgment
was reversed and the cause remanded for a new trial. He
was again tried, found guilty and sentenced to the peni-
tentiary for a term of six years. From that judgment he
brings error, and the case is now before us for the second
time.

It appears that the steers described in the information
were kept in the pasture of one Henry Wilson, situated in
said county, and were seen there up to a short time before
July 17, 1902, the date at which it was alleged they
were stolen. It was shown that the plaintiff had a car
load of stock in his possession on the 16th day of July,
1902, in the stock yards of the FFremont, Elkhorn & Mis-
souri Valley railway company, at Oakdale, in Antelope
county, Nebraska, and on that day shipped the cattle, con-
signed by the Antelope county bank, to the commission
firm of Shelley, Rogers & Company, at South Omaha. It
further appears that on the morning of the 17th day of
July, 1902, a car load of stock was received by the South
Omaha Stock Yards Company, which it is claimed was de-
livered to Shelley, Rogers & Company, and sold by that
firm and accounted for to the Antelope County Bank. The
testimony discloses that one of the steers in question was
shortly afterwards found in the stock yards of Shelley,
Rogers & Company; that it was purchased from them and
shipped back to Antelope county. There was no direct
testimony that the stolen cattle were in the plaintiff’s pos-
session in the stock yards at Oakdale with the cattle which
made up his car load of stock shipment from that place
to South Omaha, and in order to trace the stolen property
it was necessary for the state to show that the identical
shipment of cattle made by the plaintiff from Oakdale to
South Omaha, after having been received by the stock
yards company, was turned over to Shelley, Rogers &
Company, and that the steer described in the information
and found in the yards of the last named company was
contained in said shipment. In this manner the state
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sought to show that the stolen property had been in the
possession of the plaintiff. In order to make this proof
the state introduced in evidence a book said to have been
kept by the Omaha Stock Yards Company, which is re-
ferred to in the bill of exceptions as exhibit “D.” The
introduction of this evidence was objected to as incompe-
tent, immaterial, hearsay, and because the proper founda-
tion had not been laid. The objection was overruled in
so far as it related to page 2 of the book offered, and the
same was received and read in evidence over the plain-
tif’s objections. This is assigned as one of the grounds
of error. It appears that one William R. Thompson iden-
tified exhibit “D” and testified that he made it up from
a tab that he used in the yards at the time the train con-
taining the car load of cattle in question was backed into
the chutes at the South Omaha Stock Yards, and from
hearing another person read the way-bills. His cross-
examination discloses the following facts in relation to
this book. ‘

Q. Mr. Thompson, the only entry that you made out at
the time this car was backed into the chutes was the
figures in the line under the words “car number”? A. Yes,
sir. Q. That was the only entry you made in this book at
the time you was out in the yards—at the time the cars
were backed in? A. I copied this off of my tab. Q. You
made no entries in this book at the time you were out in
the yards? A. No, sir. Q. This book that you have here
is a book that is made up afterwards? A. Yes, sir. Q.
After these entries are put onto a book which you use in
the actual work of checking they are afterwards trans-
ferred to this book? A. Yes, sir.

Thereupon counsel moved the court to strike out the en-
tries on page 2 of exhibit “D” because they were hearsay,
incompetent and immaterial, not the Dbest evidence,
and because no proper foundation had been laid suf-
ficient to authorize the book to be received in evi-
dence. The court overruled the motion, and the defend-
ant excepted. This was the only way by which
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the state attempted to trace the car load of cattle
from the railroad company into the hands of the
the stock yards company, and from that company to the
consignee. It thus appears that the evidence in question
was very material, and without it the stolen cattle were
not traced into the possession of the plaintiff. It is there-
fore necessary for us to determine whether the court erred
in receiving the book exhibit “D” in evidence. This book
was not a book of accounts; neither was it a book of
original entries, nor the original record of the transaction
relating to the car load of stock sought to be traced from
the possession of the plaintiff into the hands of Shelley,
Rogers & Company. It appears from the evidence of the
man who says that he made the entries that as to the
record of the receipt of the car and its number, there was
better evidence than the book. He testifies that the origi-
nal entry or record was made on another book or tab,
which he had in his possession in the stock yards at the
time the stock was checked in. It further appears that
he did not make the other entrics in the book from his
own examination or knowledge, but from hearing another
person read the way-bills of the railroad company. He
nowhere testifies that he ever compared the entries so made
with the way-bills themselves, or with his book or tab of
original entries, and strange to say he was not asked as
to whether or not the entries contained in exhibit «D”
were correct. So it clearly appears that no proper founda-
tion was laid for the introduction of this evidence. Origi-
nal books of account or letters cannot be admitted in evi-
dence until the proper foundation has been laid. N. orberg
v. Plummer, 58 Neb. 410. In the case of Holland v. Com-
mercial Bank, 22 Neb. 571, it was held error, and a new
trial was granted on account of the introduction of hooks
of account made by and in the handwriting of a clerk, who
was nei#hier called nor subpeenaed to verify the entries
therein, nor was his absence accounted for. Books of
account are receivable in evidence only when verified in
the manner provided by section 346 of the code. Gilbert
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v, Merriam, 26 Neb. 194 ; Pollard v. Turner,22 Neb. 366;
Atkins v. Secley, 54 Neb. 688. "The book in question does
not even parport to be a book of accounts. The most that
can be said for it is that it is a record of car loads of stock
received by the stock yards company, and it would seem
that, being in the nature of a memorandum, even with the
proper foundation laid, it could only be used by the wit-
ness who made it for the purpose of refreshing his recol-
lection. This same bhook was offered and received in evi-
dence on the former trial of this case. On that trial no
evidence was introduced to show who made the entries
therein, when they were made, or under what circum-
stances. Ifor these reasons its admission was held error.
It is apparent, from an examination of the record herein,
that the state attempted to supply such omission on the
second trial. In doing so it was disclosed that the book
was not one of original entries, and was therefore not the
best evidence. The failure to produce the original entries,
or in other words the best evidence, was not explained,
and the witness who copied such original entries into the
book in question did not even testify that they were cor-
rect. So it is clear that the admission of this evidence
was reversible error.

Plaintiff further complains of certain instructions given
by the court on his own motion. It is said that although
it was not reversible error to give either of the instructions
numbered 8 and 9, yet the giving of both of them grouped
together was prejudicial to the plaintiff. Both of these
instructions define and explain a reasonable doubt. It is
apparent that either one of them would have been suffi-
cient, and that one is practically a repetition of the other.
We have held, in several cases, that it is not reversible
error to repeat an instruction unless it appears that such
repetition might operate to the prejudice of the accused.
Yet, we are frank to say that we are unable to commend
such a course.

It is furt” er contended that the court erred in giving in-
structiox No. 10, on his own motion. This instruction
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concludes with the words: “You are not required to re-
ceive blindly the testimony of such accused person as true,
but you are to consider whether it is true and made in
good faith, or only for the purpose of avoiding convie-
tion.” It is urged that it was reversible error for the
court to thus suggest to the jury that the testimony of
the defendant may have been given for the purpose of
avoiding a conviction; and that this suggestion was cal-
culated to disparage the testimony of the accused. The
case of Clark v. State, 32 Neb. 246, is cited in support of
this contention. In that case it was held that, “where a
person on trial for a crime testifies in his own behalf, the
court may instruct the jury that in weighing his testimony
they may consider his interest in the result of the suit.
The court, however, cannot, by repeating its statement in
that regard, give it undue weight or say aught calculated
to disparage the testimony of the accused.” The state, to
support the instruction, cites the case of Carleton v. State,
43. Neb. 373, where the trial court charged the jury as
follows: “The jury are instructed that they have no right
to disregard the testimony of the defendant on the ground
alone that he is a defendant and stands charged with the
commission of a crime; nor are the jury required to blindly
receive the testimony of the defendant as true, but the jury
are to fully and fairly consider whether it is true and made
in good faith, and for this purpose the jury have a right to
.consider the interest of the defendant in this prosecution.
The law presumes the defendant to be innocent until he is
proved guilty by the evidence beyond a reasonable doubt,
and the law allows him to testify in his own behalf, and
the jury should fairly and impartially consider his testi-
mony together with all the other evidence in the case,
and if from all the evidence, the facts and circumstances
proved, the jury have any reasonable doubt of the guilt
of the defendant as charged in the information, then the
jury should give the defendant the benefit of the doubt and
acquit him.” The court after much discussion, in which
it was sail that “true” and “made in good faith” were

e
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synonymous terms, reluctantly approved of the foregoing
instruction; but it will be observed that the instruction
complained of, in this case, is much broader in its terms,
goes farther and is more prejudicial to the accused than
the cne above quoted. In that instruction it was not sug-
gested that the testimony of the accused might have been
given in bad faith, and for the purpose of avoiding a con-
viction, while this one goes to that extreme length. Ve
are unwilling to go any further in approving instructions
of this kind than the rule announced in the Carleton case.
No case has been called to our attention, and we have not
been able to find one which seems to justify us in so doing.
Indeed common experience teaches us that juries are
prone to view the evidence of one who is on trial for a
criminal offense with suspicion, and the court should not,
by his conduct or instructions, in any manner disparage
the evidence of the accused.

It is further contended that the court erred in receiv-
ing the testimony of the state’s witnesses by which it was
sought to prove confessions of guilt on the part of the
plaintiff in error. It is unnecessary to determine this
question, for the reason that the judgment must be re-
versed and a new trial granted on account of the matters
hereinbefore considered. It may not be amiss, however,
to say that it is the duty of the state when offering wit-
nesses to prove the confessions or admissions of a person
charged with crime, to fully qualify its witnesses by show-
ing that such confessions or admissions were made volun-
tarily, in such a manner and under such circumstances as
to make them competent evidence: that it is no part of the
duty of the accused or his counsel to supply the element
of competency by a cross-examination of the witnesses or
otherwise.

For the foregoing reasons, we hold that the court erred
in the admission of exhibit “D” in evidence, and in giving
instruction numbered 10 to the jury on his own motion.
The judgment of the district court is therefore reversed,
and the cause is remanded for a new trial. '

' " REVERSED.
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Otis A. WiLLiAMS v. DANIEL B. DAUGHETEE, APPELLER, C.
F. SMITH, APPELLANT.

Foep June 30, 1904. No. 13,507,

Action: TiTLE To LAND: Proor. In an action to try title to land against
one in possession, when the issues are substantially the same as
in the ordinary action of ejectment, the plaintiff must recover,
if at all, upon the strength of his own title, and not because of
the weakness of that of his adversary.

ApPPBAL from the district court for Antelope county:
JouN F. Boyp, JUDGE. Affirmed.

Jackson & Williams, for appellant.
E. D. Kilbourne, contra.

AwMss, C.

This action was begun by Williams against the un-
known heirs and devisees of one Robert Howell, and
Daughetee and Smith, to foreclose a tax lien. The record
title was in Howell, and Daughetee was in possession
claiming title. There was no resistance to the tax lien and
a decree of foreclosure thereof was rendered as prayed,
but issues were made up on a cross-petition and answer
between Daughetee and Smith, the latter claiming to have
acquired the title of Howell by an executor’s deed. The
issues between. the parties were thus substantially the
same as they would have been in an action of ejectment,
by Smith, as plaintiff, to recover title and possession.

It is elementary that in such an action the plaintiff
must recover, if at all, on the strength of his own title, and
not because of the weakness of that of his adversary.
Smith traced his title from the United States to one Henry
Brown. Then follows a deed properly executed by Biown,
but naming no grantee, and an instrument in the form of
a deed to Smith, as grantee, executed by one Robert H.
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Morey, who describes himself as executor of the last will
and testament of Robert Howell, late of Tioga county,
New York, deceased; but there is no proof of the death of
Howell, nor exemplification of a probate of his will either
in New York or in Nebraska, and nothing therefore to
establish that Smith has any title or interest in the land,
and nothing entitling him to ask the court to inquire into
the rightfulness of the possession of his adversary.

The district court rendered a judgment quieting title
in Daughetee as against Smith, and the latter appealed.
It is recommended that the judgment be affirmed.

LEeTTON and OLDHAM, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

MARuIN C. YOUNG, APPELLEE, V. SARAH C. FIGG ET AL,
APPELLANTS.
FiLep Jux~e 30, 1904. No. 13,579.

Action: VenNnor's L1EN: DEFENSE. To an action by a vendor against a
vendee of real estate in undisputed possession of the premises,
to enforce a lien upon the lands for an unpaid residue of the
purchase price, want of title in the vendor at the time of the
sale or afterwards is no defense.

ArpEAL from the district court for Sarpy county:
GEORGE A. DAY, JUDGE. Affirmed.

George A. Magney, Elmer S. Nickerson and Wright
& Stout, for appellants.

Anthony B. Langdon, contra.
AwMmes, C.

This }s an action in equity by a vendor in an executory
contract for the sale of real estate to charge an unpaid
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residue of the purchase price as a lien upon the land
and obtain a decree of foreclosure and sale for its satis-
faction in like manner as in case of a mortgage. The mak-
ing of the contract itself is put in issue, but the findings
of the district court, upon what we think is sufficient evi-
dence, establish its existence and the possession of the
defendant under it.

It is first contended that the vendor was not at the time
the contract was made, and is not now, the owner of the
legal title to the lands in question but that it belongs to
a third person. The doctrine was cstablished in this
state so long ago as Scott v. Twiss, 4 Neb. 133, and, so far
as we know, has never since been questioned, that this fact,
if it exists, cannot be availed of by a vendee in undisturbed
possession as a defense to an action to enforce a lien for
the purchase price upon the land.

Secondly it is objected that the land lies outside of the
territorial limits of Sarpy county and that therefore the
district court for that county had no jurisdiction of the
action. A careful examination of the evidence upon this
point convinces us that it is not in substantial conflict, and
that it abundantly supports the finding of the trial court
in that regard, which is as follows:

“The court further finds that after the original gov-
ernment, survey of Towa and Nebraska the Missouri river
slowly and gradually receded from the southerly meander
line of Bellevue Island toward the south and southeast
and that about the year 1881 that portion of the Missouri
river running west of Bellevue Island abandoned its
course also running east of the island. That during the
years from the time of the governinent survey of Nebraska
of 1856 down to the present time the lands in question
were added slowly and gradually and imperceptibly on the
southerly portion of Dellevue Island by the slow, imper-
ceptible and gradual deposit of alluvium and accretions
to said island and to the state of Nebraska.”

The boundary line of the state at the place mentioned is
also the eastern boundary of Sarpy county, so that the
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contention of the defendants that the land lies between
that boundary and the Iowa state line is disposed of under
this finding by section 2, article I, chapter 18 of the
Compiled Statutes (Annotated Statutes, 4420), which
reads as follows:

“In all cases where any organized county lies adjacent
to any boundary line of this state, and it shall appear that
any island, territory or tract of land lies between such
county and the state boundary, and is not included within
the defined boundary of any organized county, and is not a
military reservation of the United States, such unincluded
island, territory or tract of land shall attach to and be
a part of such adjacent county for all purposes, until
otherwise provided by law.”

If this provision of the statute were not applicable, the
jurisdiction of the court, at all events, would be unques-
tionable under the provisions of section 146 (Annotated
Statutes, 4495) of the same article.

The district court found generally and specially for
the plaintiff and entered a judgment as prayed The de-
fendants appealed.

It is recommended that the judgment be affirmed.

LerToN and OupEAM, CC., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

HANNAH PENN V. JOHN J. TROMPEN, SHERIFF, ET AL,
Fmep June 30, 1904. No. 13,376.

1. Trial: PLEADINGS. Action of the trial court in making up the issues
examined, and held not prejudicial.

2. Fraudulent Conveyances. Transactions between near relatives
which have the effect of hindering, delaying and defeating cred-
itors, should be carefully scrutinized.

3. Instructions of the trial court examined and approved.

21
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ERrOR to the district court for Lancaster county:
LINCOLN FRroOST, JUDGE. Affirmed.

Billingsley & Greene, for plaintiff in error.
John S. Bishop and A. S. Tibbets, conira.

OLpHAM, C.

This is an action in replevin for the recovery of a corn
sheller and the undivided half interest in a crop of grow-
ing corn and five horses. The suit was prosecuted by
the plaintiff against John J. Trompen, sheriff of Lancas-
ter county, and Charles Anderson and others, as defend-
ants. Plaintiff claimed a special interest in the property
replevied under two chattel mortgages, one executed by
her son, Harwood Penn, and the other by her daughter-in-
law, Stanza J. Penn. The sheriff claimed possession un-
der an execution issued on a judgment of the county court
against Harwood Penn and others; defendant Anderson
claimed a special property in the five head of horses in con-
troversy on a chattel mortgage executed by Harwood Penn,
prior to the rendition of the judgment and prior to either
of the mortgages executed to plaintiff. The only ques-
tion involved in the controversy between plaintiff and the
sheriff was as to the bona fides of plaintiff’s mortgages.
The question of the bona fides and priority of the mort-
gages of defendant Anderson was clearly and unequivo-
cally established and the court properly directed a verdict
in his favor, finding him entitled to a special property in
the horses for the amount due on his note and mortgage.
As between plaintiff and the sheriff the question of the
good faith of plaintiff’s mortgages was submitted to a
jury; a verdict was rendered in favor of the defendant
sheriff for possession of the corn sheller and the corn, and
plaintiff brings error to this court. _

This case was continued for a long time in the district
court for Lancaster county before reaching this tribunal,
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and many things are charged in connection with the prep-
aration of the record in the cause below, which we can
but hope are to be attributed to over-zeal of certain of
counsel engaged in the trial of the cause, rather than to
a deliberate attempt to mutilate and falsify the record.
Be this as it may, the record first presented to this court
was corrected by an additional transeript, made under the
supervision of the trial judges before whom the proceed-
ings were had, and, of course, on this record alone, the
cause must be determined. It would serve no good pur-
pose to even discuss the contentions with reference to the
manner in which the original record was made up. Suffice
to say, that it appears clearly from the additional tran-
script that the cause was originally instituted against the
sheriff and Charles Anderson and others as defendants.
It also clearly appears that although Anderson was not
served with process, he came into court and filed an an-
swer that the case was once tried before one of the judges
of the district court for Lancaster county; that Anderson
appeared and had judgment directed in his favor in that
proceeding for the possession of the five head of horses,
and, subsequently, for errors occurring on the trial, this
judgment was set aside and the cause was transferred
to the docket of another of the judges of the district court,
where numerous motions were filed and ruled upon, the
judge finally directing the defendants to each defend un-
der the general denial contained in the sheriff’s answer,
and striking the other pleadings. The cause was then
transferred to the docket of the third judge of the district
court, before whom the trial was had, which we are now
called upon to review. During the progress of the trial
it was contended by defendant, that he should be permitted
to file a separate answer in his own behalf as he claimed
an interest in the five horses, which he could not prove
under the sheriff’s general denial. The court, thereupon,
permitted the defendant Anderson to file a separate denial.
This action is alleged against as prejudicial error. We
cannot see how plaintiff was jn any manner prejudiced
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by this order. The case had been long pending with an
answer by defendant Anderson alleging his special owner-
ship in this property under his chattel mortgage. This
answer was only stricken when the court made the order
attempting to consolidate this defense with the sheriff’s
defense, under his general denial. Before the new answer
was permitted to be filed, the trial judge called in his asso-
ciate, who had made the order consolidating the two an-
swers, and with his consent and concurrence permitted
defendant Anderson to file his separate answer. The only
party that could have been prejudiced by this answer was
the defendant sheriff and he makes no complaint. Under
the issues as found by the jury, if this separate answer had
not been allowed, the verdict would have been for the
sheriff for the entire amount for all the property on which
he had levied his execution, and this included the five
horses awarded to defendant Anderson.

Numerous errors are charged against the action of the
trial court in the admission and exclusion of testimony.
The record in the case is very voluminous and the proceed-
ing was conducted evidently with much hostile feeling
between counsel representing the litigants. The court,
however, appears to have used commendable discretion in
his rulings on evidence either admitted or excluded.
While he permitted a liberal range of investigation into
all the transactions between the plaintiff and her son and
daughter-in-law, which led up to the execution of the
mortgages on which she.relied, in this, we think, he but
followed the well approved rule that transactions between
near relatives, which have the effect of hindering, delaying
or defeating creditors should be carefully scrutinized.

The instructions given by the trial court are generally
attacked by plaintiff’s counsel, without pointing out any
special defect in any of them or any particular paragraph
which announced a vicious principle concerning fraudu-
lent transfers. We have examined the instructions and
they seem to have been prepared with great care and pre-
cision by the learned trial judge and to have submitted the
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sole question of fact on which the controversy depended,
that is, the consideration and good faith of plaintiff’s
mortgages, in a manner as favorable to plaintiff as the
law permits. Finding no reversible errer in the record,
we recommend that the judgment of the district court be
affirmed.

AmMEes and LerToN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is
ATFFIRMED.

STATE OF NEBRASKA, EX REL. KNuT B. HoLMm, v. M. L.
ELLSWORTH, JUSTICE OF THE PBACE.

Foep June 30, 1904. No. 13,577.

1. Review: NEw TrIAL. Where no motion for a new trial is filed in
the district court, errors alleged to have occurred during the
progress of the trial will not be examined by this court.

2. Transcript. An offer to confess judgment in a suit before a justice
of the peace need not be included in the transcript of such pro-
ceeding; it is suflicient if such offer be filed and certified to the
district court with other papers in the case.

ERrrOR to the district court for Saunders county:
SAMUEL H. SORNBORGER, JUDGE. Affirmed.

John H. Barry, for plaintiff in error.

V. L. Hawthorne, contra.

OrpHAM, C.

This is a proceeding in error to review the action of the
district court for Saunders county, denying a writ of
mandamus. There is no motion for a new trial in the
record nor are there any suggestions therein that one was
filed in the court below. A motion for a new trial is a
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prerequisite to a review of alleged error, occurring during
the progress of the trial in the district court, by this tri-
bunal. It may be incidentally mentioned, however, that
on the statements of the petition, the writ was properly
denied. The object of the writ as shown by the petition
was to compel a justice of the peace to incorporate in his
transcript an offer by the defendant in that court to allow
judgment to be taken against him in a certain amount.
This offer need not be included in the transcript; it is
sufficient if in writing signed by the party and filed with
the justice at any time before trial. On appeal it should
be certified up. This is all that is necessary to have it
considered by the district court on the question of costs.
Ossenkop v. Akeson, 15 Neb. 622.

We therefore recommend that the judgment of the
district court be affirmed.

AMEs and LerToN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

Lours ISKE ET AL. V. STATE OF NEBRASKA, EX REL. HERMAN
E. PANKONIN, ET AL,

Frep June 30, 1904. No. 13,584.

1. Counties: Bripce REPaIrSs. Where there is a bridge over a stream
which divides two counties and is a charge upon each, it is the
duty of the county board of either county, when notified in writ-
ing by the other to join in a contract for the repairs of the
bridge, to either comply with the notice by joining in the con-
tract or unequivocally refuse to do so.

2. Mandamus. This duty may be enforced by mandamus.

Error to the district court for Sarpy county: GEORGE
© A. DAY, JUDGE. Affirmed.
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W. R. Patrick, for plaintiff in error.

Byron Clark, contra.

OLpHAM, C.

This action is brought -to this court on error to review
the judgment of the district court for Sarpy county, allow-
ing a mandamus against the board of county commis-
sioners of Sarpy county, commanding them to take action
either affirmatively or otherwise upon the notice given by
the county board of Cass county, that the wagon bridge
across the Platte river, which divides the counties of
Sarpy and Cass, is in need of immediate repair and that
said board is requested to join the said board of Cass
county in repairing the same.

The petition alleges, in substance, that the boundary
line between the counties of Cass and Sarpy is the Platte
river; that a bridge had been built across said river in said
counties, and that said bridge is part of the publiec high-
way therein; that a part of said bridge had been recently
washed away by high water and thereby rendered impass-
able; that it is in need of repair; alleges notice of these
facts, and a refusal to act on such notice by the county
board of Sarpy county. The return to the alternative writ
admits that the Platte river forms the boundary line be-
tween the counties and was at one time spanned by a
structure called a bridge, which has since been washed
away ; it alleges that there is a suit pending in the supreme
court between the respective counties over the liability ot
Sarpy county for repairs of this same bridge, which is un-
determined, and further that there are no funds on hand
to be used for the purpose of making the repairs.

The trial court held the return insufficient and granted
the writ. In this we think the trial court was clearly
right. There is no merit in the contention that an action
was pending in the supreme court for the reason that the
question therein involved was the validity and construc-
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tion of sections 87, 88 and 89 of chapter 78, Compiled
Statutes (Annotated Statutes, 6085-6087), these being the
sections which relate to bridges over streams which divide
counties, and there had been already two opinions holding
the statute valid and that each county may be compelled to
contribute its share of the expense of necessary repairs
made upon the bridge. Cass County v. Sarpy County, 63
Neb. 813, 66 Neb. 473. This last decision, while affirming
the validity of the statute and recognizing the liability of
cach county to contribute, held, in effect, that there could
not be a recovery by one county against the other on the
contract made unless the contract was “entered into in
such form and manner as would have been requisite to
its validity if the bridge had lain wholly within Cass
county, and its maintenance had been a charge upon its
funds exclusively.” In Cass County v. Sarpy County, 66
Neb. 476, this second opinion was set aside and the first
decision reaffirmed. But during the .extended and varied
course of that lawsuit, the principle that each county was
liable was distinctly pronounced, and was never shadowed
by a doubt.

Section 88, chapter 78, Compiled Statutes (Annotated
Statutes, 6086), provides, in substance, that if either
county shall refuse to join with the other county to con-
tract for the repair of any such bridge, the other county
may make the contract and make the repairs and recover
by suit from the county refusing its proportionate share of
the expense. The foundation of this liability is an oppor-
tunity to join in making the repairs and a refusal of such
opportunity. Saline County v. Gage County, 66 Neb. 839.
The opportunity was offered the county board of Sarpy
county and it cannot be permitted to escape liability, nor
prevent the other county making repairs by non-action. If
for any reason it should not want to join the other county,
it was its duty to refuse to do so, and this refusal should
have been unequivocally made. The fact that it may or
may not have funds on hand to be used in making the
repairs is no ground for non-action. Nor do we think it
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just grounds for refusal. There i3 no provision of the
statute making it such. On the other hand, the statute is
express in its terms that if either county refuse to enter
i~to contracts to repair, the other county may, and recover
the proportionate share of the costs of making such repairs
from the county so refusing.

We therefore recommend that the judgment of the
district court be affirmed.

AwMEs and LerToN, CC., concur. '

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is .

AFFIRMED.

ELIZABETH E. SHANNON ET AL., APPELLANTS, V. CITY OF
OMAHA ET AL., APPELLEES.

FiLep JUNE 30, 1904. No. 13,447,

1. Nuisance: ABATEMENT: NoTICE. Where a city of the metropolitan
class seeks to abate a muisance consisting of stagnant water
standing upon vacant lots, and where the statute and ordinance
require that notice be given to the owner and an opportunity be
given him to perform the work himself, the city authorities have
no power or jurisdiction to proceed with the improvement until
such notice and opportunity have been given.

9. Notice. Boarp oF EquarLizaTion. Where a statute requires that
notice be given for “at least six days prior” to the meeting of
the city council as a board of equalization, the notice must be
given during the six days immediately prior to the date of the
meeting.

3. . City OrFrcian. The fact that the city attorney is the owner
of lots which the city seeks to charge with a special assessment
does not necessarily charge him with notice of the action of the
various boards and officers of the city with reference to such

lots.

APPBAL from the district court for Douglas county:
CHARLES T. DIOCKINSON, JUDGE. Reversed.
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Franklin J. Griffen and Richard S. Horton, for appel-
lants.

C. C. Wright and W. H. Herdman, contra.

LEerTOoN, C.

This action was begun in the district court for Douglas
county by Elizabeth E. Shannon and others, to enjoin the
collection of certain special assessments levied to pay the
expense of filling four lots owned by plaintiffs, the city of
Omaha having by ordinance declared the lots to be a
nuisance, by reason of the accumulation of stagnant water
thereon. From a decree rendered dismissing the action
for want of equity the plaintiffs prosecute this appeal.
They rely upon the following points: First, that no notice
was given to the owner of the premises before the alleged
nuisance was abated; second, that the nuisance, if any,
was created by the city, and that signing the petitions for
grading by the then owner of the lots did not create an
estoppel; third, that no legal notice of equalization was
given, and, fourth, that no legal equalization was ever had.

It appears that on the 19th day of April, 1893, an ordi-
nance was passed by the city council of the city of Omaha,
the provisions of which are substantially as follows so
far as pertains to the premises in controversy: Section 1.
The present condition of the following lots and lands
is hereby declared to be a nuisance, by reason of the
existence of stagnant water upon the same or banks of
earth caving over adjacent sidewalks: Lot 10, block 20,
Poppleton Park, and lots 9, 10, 11, block 10, Poppleton
Park.

Section 2 provided for notice in writing to be served
upon the owner, occupant or agent of any lot upon which
any of said nuisances may be found ; fixed a date for hear-
ing before the board of public works regarding the same,
‘and provided for a notice by publication, if the owner,
occupant or agent is unknown or cannot be found.



VoL. 72] JANUARY TERM, 1904. 283

Shannon v. City of Omaha.

As to lot 10 in block 20 the only testimony upon the
subject of notice to the owner of the hearing before the
board of public works as required by the ordinance is the
fact that Exhibit 5 which purports to be a notice directed
to A. J. Poppleton notifying him to abate the nuisance
upon said lot within 60 days, and of the time and place of
the session of the board of public works at which he might
be heard in regard to said nuisance, was found among the
files of the office of the board of public works, and that no
other notice or notices of any kind served upon the owner
~ of said lot was found in that office after a search made by
the secretary of said board. The evidence shows that A.
J. Poppleton was at the time of the passage of the ordi-
nance the owner of this lot, and that he was a resident of
the city of Omaha. There is nothing in the record showing
any service of this notice, nor any proof whatever in re-
gard to the service of any notice of any kind upon Mr.
Poppleton with reference to this hearing. The giving of
this notice was a jurisdictional prerequisite to the taking
of any action by the board of public works with reference
to the abatement of the nuisance. No notice having been
given; the subsequent proceedings with reference to this
lot were without authority of law and void. Horbach v.
City of Omaha, 54 Neb. 83.

As to the lots in block 10, a similar notice was produced
by the secretary of the board of public works. Below this
notice and upon the same appeared the following words:
“Please do the work at once and charge to property. A.J.
Poppleton. 8.” The evidence shows that these words and
signature were written upon the notice by one F. J. Sut-
cliffe. Mr. Sutcliffe testifies that he was in the employ-
ment of A. J. Poppleton during part of 1892. That it was
his duty to have charge generally of his properties through-
out the city and that he handled generally the properties.
That it was his custom to look after all properties of Mr.
Poppleton. That he looked after the repairs and improve-
ments and took general charge of the property. From this
evidence we are satisfied that Mr. Sutcliffe at the time he
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wrote the order upon the notice was such an agent of Mr.
~ Poppleton with reference to this property, that notice
under the ordinance might properly be served upon him,
and that the evidence is sufficient to show a compliance
with the requirements of the ordinance as to notice,

It appears that a notice of the sitting of the council as
a board of equalization to equalize a proposed levy to de-
fray the cost of filling said lots was published in the
Omaha Daily World-Herald and in the Omaha Daily Beg,
two newspapers printed in the English language, 7 con-
secutive days next after and including the 14th day of
March, 1893, and was also published in the Omaha Daily
and Weekly Tribune, a newspaper printed in the German
language, on the 14th, 15th, 16th, 17th, 18th, and 20th of
March, 1893. Notice in the German newspaper was
printed in the English language. The statute required this
notice to be published for at least six days prior to the
meeting of the board in three daily papers of the city. It
appears that the Daily Bee and World-Herald were the
only daily papers printed in the English language in the
city. In the case of John v. Connell, 71 Neb. 10, it is said,
in applying this statute to a similar state of facts: “The
requirement of the rule as to publication of notice in the
English language is met by the publication in both dailies
printed in that language, they being all the daily publica-
tions in the city printed in English. The legislature
hardly contemplated an impossibility, nor that a publica-
tion of the notice in English in a German daily paper
should be had in order to comply with the statutory
requirement.” It would seem therefore that the require-
ments of the statute as to the papers in which the notice
should be published have been complied with.

In Leawvitt v. Bell, 55 Neb. 57, the phrase in the statute
“for at least 6 days prior,” is construed by the court and it
is therein held that “the word ‘for’ in that phrase means
‘during,’ and the phrase must be construed as though it
read, that the city council shall give notice of its sitting
as a board of equalization at least during the 6 days im-



VoL. 72] JANUARY TERM, 1904. 285
Shannon v. City of Omaha.

mediately prior to the date of its so convening.” According
to this rule the notice should have been published for the
6 days immediately prior to the 24th day of March and this
not having been done the notice was invalid.

If there was no proper and legal notice given of the time
and place of the meeting of the board of equalization, it
had no jurisdiction to act and its action was a nullity.
For this reason the action of the board and the levy of the
special tax complained of by the plaintiffs were of no force.
Waleley v. City of Omaha, 58 Neb. 247.

Since no brief has been furnished by the appellee, we are
unable to ascertain upon what ground the trial court dis-
missed the pleadings for want of equity. It appears that
Mr. Andrew J. Poppleton was city attorney of the city
of Omaha at the time of these proceedings. But it could
hardly be presumed that he was cognizant of the proceed-
ings of every one of the city’s various departments., The
request to proceed with the work made by his agent,
Sutcliffe, at most can only be presumed to be a request
to proceed with the work in a legal and authorized manner
and cannot be urged as an excuse for a failure to com-
ply with the statutory prerequisites to jurisdiction to levy
the tax. Ifor these reasons we recommend that the judg-
ment of the distriet court be reversed.

Durrie and KIRKPATRICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and

the cause remanded.
REVERSED.
HoLcowms, C. J.

I do not agree to the proposition announced in the sec-
ond paragraph of the syllabus.
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M. ©. CLARKB, RECEIVER, APPELLANT, V. CHARLES E.
WOODRUFF ET AL., APPELLEES.'

Frep June 30, 1904. No. 13,466.

Usury. The loan made to the appellee in this case held to be tainted
with usury under the rule stated in the case of Anselme v.
American Savings & Loan Ass'n, 66 Neb. 520, which is followed.

AprPEAL from the district court for Buffalo county:
CHARLES L. GUTTERSON, JUDGE. Affirmed.

M. D. Tyler, for appellant.

Harrison & Pearne, contra.

Lerron, C.

This is an action to foreclose a mortgage executed by
the appellee Woodruff to the American Building & Loan
Association of Minneapolis, the name of which associa-
tion was afterwards changed to the American Savings &
Loan Association. This corporation afterwards became
insolvent and the appellant Clarke was appointed receiver.
In 1889, the appellee Woodruff made application to the
association for a loan of $500. By the rules of the corpo-
ration the shares were of the par value of $100 each.
Woodruff was an original subscriber for five shares and
acquired five by purchase before he made application for
the loan. His application was approved, the loan was
made and he gave a bond and mortgage to the association
for the sum of $1,000, payable on or before 9 years from
the date, which was December 31, 1889. The bond and
mortgage provided for the payment of interest at 6 per
cent. per annum payable monthly on the sum of $500, and
also for the payment of $7 per month as “dues on the said
shares of capital stock.” Woodruff actually received $495
in cash, $5 being retained for expenses of recording, etc.
He made monthly payments as required by the terms of
the bond and mortgage up to January 6, 1896, when he
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ceased to pay. The appellant was appointed receiver on
the 5th day of February, 1896, a short time after the last
payment made by Woodruff. Up to this time Woodruff
had paid in all $660 upon the bond and mortgage. The
district court found that the loan was usurious, and had
been paid in full, and canceled the mortgage, from which
decree this appeal is taken.

At the time the loan was made there were no provisions
in the statutes of Nebraska allowing foreign building and
loan companies to do business in this state, hence the
transaction must be governed by the same rules as apply
to other cases of loans made and mortgages given to secure
the same, and the peculiar character of the association as
a mutual concern is no protection against the penalties im-
posed by the statute for the exaction of usurious interest.

The appellant concedes that if the rule announced in
Anselme v. American Savings & Loan Ass'n, 66 Neb. 520,
is adhered to in this action, the appellant is not entitled to
recover the amount he claims is still due and unpaid, and
asks us to overrule the doctrine of that case, citing numer-
ous authorities in his brief,

The first opinion filed in the Anselme case was in line
with the rule contended for by the appellant. Anseline v.
American Savings & Loan Ass’n, 63 Ncb. 525, but a re-
hearing was allowed and upon reargument and further
consideration the rule announced in the later opinion was
adopted. There is not an unanimity of mind in the courts
of the several states as to the proper rule to apply in
cases where a building and loan association becomes in-
solvent and seeks to foreclose on mortgages executed by
borrowers. The authorities cited in the appellant’s brief
have failed to convince us that the rule laid down in the
Anselme case is wrong. On the contrary we are satisfied
with its correctness and it will be adhered to.

But appellant claims that even if the rule of the
Anselme case is adhered to there is still a balance of $80
due on the bond and mortgage. It appears that the ap-
pellee made 80 payments in all, the first 8 payments before
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the loan was received being of $7 each, dues upon his 10
shares of stock, and after the loan was made he testifies he
paid $8.50 each month, $6 as dues and $2.50 as interest.
The whole amount paid by him was §660. Even if we
allow the appellant the benefit of the 10 cents per share
per month, which he claims was paid for expenses, which
we do not decide he was entitled to, there was still an
amount paid by appellee in excess of the amount received
by him, and this, under the operation of the usury law,
was all he was bound to repay.

The judgment of the district court should be affirmed.

AwMEs, C., concurs. OLDHAM, C., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, tue judgment of the district court is

AFFIRMED.

FrED M. HANS V. STATE OF NEBRASKA.
Frep Jony 13, 1904, No. 13,486.

1. Criminal Law: InsTrUucTIONS. Upon the trial of an indictment for
murder in the second degree the defendant is entitled to a plain
and correct statement from the court to the jury of the charge
against him. An instruction purporting to state the offense for
which he is being tried which omits material elements of the
offense charged in the indictment is erromeous.

2. SELF-DEFENSE. When, in a trial for murder, the

defendant produces evidence tending to justify the Kkilling on the
ground of self-defense, an instruction which limits the right of
gelf-defense to ome in the lawful pursuit of his business is
erroneous.

ERROR to the district court for Brown county: JAMES J.
HARRINGTON, JUDGE. Reversed.

Gurley & Woodrough and A. W. Scattergood, for plain-
tiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.
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SEDGWICK, J.

The defendant was tried in the district court for Brown
county upon an indictment of the grand jury which
charged him with the crime of murder in the sccond
degree. In support of the charge, which contained the
usual words, ‘“but without premeditation and delibera-
tion,” the trial court, over the objection of the defendant,
permitted evidence tending to show a conspiracy on the
part of the defendant, with other persons, to murder the
deceased, and also evidence of the doings and sayings, in
the absence of the defendant, of his supposed conspira-
tors; in other words he permitted the prosecution to try
the case in all respects as though the defendant had been
charged with deliberation and premeditation in commit-
ting the crime, and had entered into a conspiracy with
divers other persons, the result of which was the murder
for which he was being prosecuted.

The court also in instructing the jury stated to them
the charge against the defendant upon which he was
being tried, which charge purported to give the language
of the indictment. It was first written upon a type-
writer and contained the words “without deliberation
and premeditation,” found in the indictment. The court
erased those words, thus expressly telling the jury that
the defendant was charged with the crime of murder in
the first degree, and withdrawing from the jury the in-
formation that the state had admitted in the most solemmn
form that the defendant had not used deliberation and
premeditation, and therefore could not have conspired
with others to commit the crime. Of course, such a con-
viction cannot be sustained. The defendant was entitled
to have the jury plainly and correctly told the nature and
legal effect of the charge that had been made against him
upon which he was being tried, and this is especially
true when the nature of the charge itself precluded the

possibility of the existence of conditions peculiarly pre-
22 ‘
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judicial to the defendant, conditions which the state
strenuously insisted existed, and which the defendant
strenuously denied.

Ordinarily competent evidence that tends to prove a
material fact in issue is not rendered incompetent by
the fact that it tends to prove more than is necessary to
support the indictment, but this rule has no application
in a case like this. The error in this proceeding is not
predicated upon the proposition that, although the evi-
dence tended to prove the malicious killing of the de-
ceased, it was rendered incompetent simply because it
tended likewise to prove deliberation and premeditation.
In this case, the state solemnly admitted that there was
no deliberation and premeditation, and this fact was not
only purposely withdrawn from the jury, but the case was
in all respects tried as though no such admission had been
made.

In State v. Boyle, 28 Ta. 522, the indictment failed to
charge deliberation. For that reason it was held insuffi-
cient as a charge of murder in the first degree. The trial
court, however, considered it sufficient for that purpose,
and tried the defendant upon that theory. The jury
found the defendant guilty of murder in the second de-
gree, which was sufficiently charged in the indictment. It
was held that to try the defendant as though he were
charged with murder in the first degree, when the indict-
ment was insufficient for that purpose, was prejudicial
to the defendant, and although he was convicted of mur-
der in the second degree only, which was sufficiently
charged, the judgment could not be sustained.

In so ruling the court followed and approved the case
of State v. Tweedy, 11 Ta. 350. In that case the defend-
ant was put upon trial for a crime of which he had been
acquitted upon a former trial, and was convicted of a
lesser crime, and the court held that the conviction could
not stand, because of the-fact that he was erroneously
tried for the greater offense. These cases are not pre-
cisely in point here, but, for similar reasons, the error in
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the proceedings in the present case is much more mani-
fest.

2. The court instructed the jury: “Where a man in
the lawful pursuit of his business is attacked, and where
from the nature of the attack, there is reasonable ground
to believe that there is a design to take his life, or to do
him great bodily harm, and the party attacked does so
believe, then the shooting of the assailant under such
¢ircumstances will be excusable or justifiable, althongh it
should afterwards appear that no injury was intended
and no recal danger existed.” The vice of this instruction
will be more apparent upon consideration of the condi-
tion of the evidence in this case. The defendant insisted
that he had been deputized by the sheriff to arrest the de-
ceased, and that he was at the time therefore in the “law-
ful pursuit of his business.” The state as strenuously in-
sisted that he was not properly deputized, that the at-
tempted appointment by the sheriff gave him no authority
whatever, and that he was therefore a trespasser and not
in the lawful pursuit of his business. In this condition
of the evidence, this instruction informed the jury that,
if they should find that the defendant was not properly
deputized, then they must find that he was not catitled to
the right of self-defense, which clearly is not the law. A
trespasser may defend himself against murder, and the
fact that a man may be upon another man’s premises, and
that he may mistakenly suppose that he is acting law-
fully, will not justify the taking of his life.

It is said that this instruction is approved in the case of
Coil v. State, 62 Neb. 15. It is true that a similar
instruction was given in that case and that the conviction
was affirmed. Whether the rule announced in that case
should be approved, or should be repudiated, is not now
the question, as this case is clearly distinguishable.
There was no question raised, in the case referred to, as
to whether the defendant was or was not in the lawful
pursuit of his business at the time of the homicide, and
there was possibly no danger that the jury might suppose
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that the defendant was placed in a position where he
had no right to avail himself of the law of self-defense,
The question here discussed was not insisted upon. And
again, there was in the instruction given in that case a
plain, comprehensive and correct statement of the de-
fendant’s right of self-defense under the particular cir-
cumstances disclosed by the cevidence. TIn the case at bar
the court gave further and more particular instructions
as to the right of self-defense under the facts in evidence,
but that right was made to depend upon the defendant’s
having actuvally arrested the deceased immediately be-
fore the killing, which was a disputed question, and the
court refused a requested instruction which correctly
. stated the law.

3. Many other errors are assigned in the petition in
error in this case, but as there must be a new trial, it is
not thought advisable to discuss them.

For the reasons above given, the judgment of the dis-
trict court is reversed and the cause remanded for further
proceedings,

REVERSED.

Horcoms, C. J., dissenting.

I am of the opinion that the charge of the court fairly
stated the material elements of the offense, for the com-
mission of which the accused was indicted, and that the
jury could not possibly have been misled, nor the defend-
ant prejudiced by reason of its failure in its first instrue-
tion to reiterate the words found in the indictment,
wherein after charging an unlawful and malicious killing
there is added: “but without premeditation and delibera-
tion.” There is nothing in the transcript indicating any
erasures in the instruction, although defendunt’s counsel
in their briefs say such is the fact. I do not, however,
regard this as in anywise material nor as affecting the
question under consideration. If instructions are to be
condemned because of erasures or interlineations, then
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but few would stand the test if rigorously applied. The
real question is whether the instructions as given are
prejudicial to the substantial rights of the accused. The
indictment charged that the killing was done unlawfully,
purposely and maliciously, but without premeditation
and deliberation, and this was the basis of the prosecution
and of which defendant and the jury were fully informed.
The phrase “but without premeditation and deliberation”
was certainly not such a solemn admission as would pre-
clude the admission of any evidence tending to prove the
crime charged, even though such evidence may have also
had a tendency to establish murder in the first degree,
The most that can be said is that the indictment, as re-
turned, charged murder in the second degree and nega-
tived a charge of the higher crime. Under the indictment,
the defendant, on the evidence, could not be found guilty
of a greater crime than murder in the second degree.
This is all he was tried for and what he was found guilty
of. The Iowa cases are not in point, because in each of
them the accused was attempted to be charged and was
tried for a crime for which a verdict of guilty could mnot
be legally returned and sustained under the indictments.
In these cases the defendants were compelled to, and did,
defend in a prosecution for crimes of which they were
not legally charged. Manifestly such proceedings are
crroneous, cven though a verdict of guilty of a lower
crime and one which is sufficiently charged be the result
of the trial.

The question, as it seems to me, resolves itself into one of
whether, when one crime is distinctly and legally charged
- and the person is being prosecuted for it, evidence may
be introduced which, while tending to prove the crime
charged or some essential ingredient thereof, may also
tend to prove another crime of which he is not charged,
and the authorities, so far as my examination extended,
are unanimous that such may be done. Hope . People,
83 N. Y. 418, 427; State v. Folwell, 14 Kan. 105, 109;
State v. Adams, 20 Kan. 311, 319. Any evidence tending
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to show that the accused conspired with others to kill
the deceased, or which is connected with, or has a bearing
on the acts resulting in the alleged killing and which
tends to prove plans, methods, or arrangements entered
into, with a view to the commission of the crime charged,
are certainly material for the purpose of showing that a
malicious killing was consummated, even though the tend-
ency of such evidence may also be to prove that there was
premeditation and deliberation.

In the first paragraph of the instructions given the
jury, it is said the indictment charges in substance that
the accused did unlawfully, purposely, feloniously and
" maliciously kill the deceased. In the second parvagraph,
section 4 of the criminal code is quoted wherein it is
declared: “If any person shall purposely and maliciously,
but without deliberation and premeditation, kill another,
every such person shall be deemed guilty of murder in
the second degree.” In instruction 4 the jury were told
that the indictment charges the defendant with the crime
of murder in the sccond degree, which is a violation of
section 4 of the criminal code which has been set out in
paragraph 2 of the instructions. By paragraph 6 the jury
were told that the following material facts were necessary
in order to constitute the crime of murder in the second
degree: Tirst, the time and place as charged; and second,
that the killing was done purposely, unlawfully, felo-
niously and maliciously. With these instructions before
the jury, 1 cannot conceive how the defendant could have
been prejudiced, how the jury could have been confused, or
how it can be said that material elements of the offensc
charged are omitted in the instructions. The failure to use
the statutory phrase “but without deliberation and pre-
meditation” is not, as I view it, an omission of an essential
element necessary to constitute murder in the second de-
gree. The words are used in the statute for the purpose
only of differentiating between the lesser and greater
crime. If deliberation and premeditation is charged, it
constitutes murder in the first degree; and if omitted, the
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offense charged cannot be greater than murder in the
second degree. To charge murder in the second degree
by charging the essential elements—malice, purpose and
unlawful intent—and thereafter to add the phrase “but
without premeditation and deliberation,” is but to amplify
the charge and adds no essential ingredient to the crime.
Murder in the second degree is included in every charge
of murder in the first, and the crime exists whether there
is or is not premeditation and deliberation. I am of the
opinion, therefore, that the instructions of the trial court
canpot rightfully be condemned for the reasons given in
the majority opinion.

The instruction regarding the law of self-defense is of
approved form and has been in general use in the trial
courts of this state for many years. Tt is, I think, un-
doubtedly the law, and rests upon sound principles in
criminal jurisprudence. Of course, the instruction when
given must be applicable to the evidence in the particular
case. It is approved in Hoy v. State, 69 Neb. 516; Coil
v. State, 62 Neb. 15; Carlcton v. State, 43 Neb. 373, The
principle to be deduced from the instruction is recognized
and given expression in West v. State, 59 Ind. 113 ; Parker

. State, 55 Miss. 414, and I\enn(’dj V. Comnmnu(alth
14 Bush (Ky.), 340. The rule is stated in Bishop, Crim-
inal Law, sec. 865, thus:

“If one who is assaulted, * * * being himself without
fault in bringing on the difficulty, reasonably apprehends
death or great bodily harm to himself unless he kills the
assailant, the killing is justifiable”” And in 1 McClain,
Criminal Law, sec. 311, it is said:

“One who is not in fault, and is in a place where he
has a right to be, may, without retreating, resist an
attack which reasonably appears to imperil his life or
threaten him grievous bodily harm, and take the life of
the aggressor if necessary.”

It seems to me manifestly an unsound doctrine to hold
that a trespasser, or one who by his own fault and wrong-
doing invites resistance to his unlawful acts, may avail
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himself of the law of self-defense to the same extent as
one who in the peaceful pursuits of his legitimate busi-
ness is unlawfully attacked by another. The instruction
given is strictly applicable to the evidence in the case.
Had the court assumed that the accused was a trespasser
and given a proper instruction as to his right to avail
himself of the law of self-defense, under such circum-
stances he would have been here complaining, and with
good right to complain, because his case was not sub-
mitted by instructions fairly applicable to the evidence
introduced in the case. It is the theory of the defense
that, while serving a legal process for the arrest of the
deceased, he was suddenly assaulted by the deceased with
a gun in such a manner as to induce in him a reasonable
belief that his life was in imminent peril and that the
deceased was killed in resisting such attack and purely
in self-defense. In this view of the case, the instruction
was altogether appropriate and in response to the de-
fendant’s evidence introduced on the subject. On the
other hand, the state sought to show that the use of the
process and the alleged effort to arrest the deceased was
simply a ruse and subterfuge and a pretext resorted to
for the purpose of shiclding the defendant from the con-
sequences of the commission of a heinous erime. Whether
or not the process under which the defendant claimed he
was acting invested him with legal authority to make
an arrest was wholly immaterial save as it threw light
on the contentions of the respective parties. No question
of resisting of unlawful arrest was in the case. There
is no evidence in the record tending to prove that an
illegal arrest was resisted by the deceased because of its
illegality, or that the authority, or lack of it, by the de-
fendant to make an arrest in any manner contributed to
the causes which led to the commission of the homicide.
If, according to the defendant’s theory, he was endeavor-
ing to arrest the deceased and in good faith to execute the
process in his hands, and while so doing was assaulted by
the deceased in the manner testified to, then the killing
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was justified even though, as an abstract legal proposition,
the process under which he acted was not snch as to con-
stitute him for the time being a special officer, legally
authorized to make the arrest. On the other hand, if the
use of the process was only for the purpose of shielding
him from the consequences of the crime, no arrest in faet
being attempted, and he killed the deceased without provo-
cation or justification, as is contended by the prosecu-
tion, then the question of the legality of the authorization
of the defendant as a special officer to serve the process
becomes wholly material. The issue of fact which the jury
was called to pass upon was whether the accused shot the
deceased purposely, wilfully and maliciously, or whether
the homicide was committed in resistance to an assault
made by the deceased on the accused, of such a character
as to lead him to believe that his life was in imminent
peril or great bodily harm threatened. The question
here being considered is, I think, fully covered by the
instructions of the court to the jury, wherein, after stat-
ing what is required to make a legal appointment of a
doputy sheriff or to constitute a special officer for a par-
ticular purpose, it is stated:

“But you are further instructed that if you find that
the defendant had no authority to arrest the deceased,
David O. Luse, nevertheless, if you find that he did in
truth and in fact arrest the deceased, and that said de-
ceased submitted to such arrest, and subsequently took
hold of a gun and turned it upon the defendant in a
threatening manner, and in such a way as to make the
defendant honestly believe that he was in imminent
danger of losing his life, or of receiving great bodily
harm, then the defendant under the law would have the
right to even take the life of the said David O. Luse, if
he honestly believed that the taking of the life of the
said David O. Luse was necessary in order to save his
own life or to prevent himself from receiving great bodily
harm.” It is, therefore, apparent that the authority of
the defendant to make the arrest, if he did undertake tc
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make one, became an immaterial question and could not
have influenced the finding of the jury against him. The
jury must have given him the benefit of the law of seli-
defense as though he was lawfully at the home of the de-
ceased, but found against him on the ground that the
killing was wilful, wanton and malicious and without
legal justification. Had the accused desired more specific
‘instructions than those given, or to fit some theory of the
case regarding which there was competent evidence to
support, it was his duty to have drafted a suitable in-
struction with the request that it be given with the general
charge. It is manifest that an instruction on the theory
that the accused was a trespasser and was unlawfully
attempting to arrest the deceased and was seeking to
avail himself of the right of self-defense under such cir-
cumstances would be more unfavorable to him than those
given by the court on its own motion. The defendant
could not invite by an unlawful act resistance from the
deceased and then be permitted to avail himself of the law
of self-defense to the same extent he would if he were
not at fault. If he were in fact a trespasser, then it would
have been his duty to decline to enter into the strife. The
right of self-defense, it is true, would not be lost to him
because he was the first wrongdoer, but it would be his
duty to withdraw from the difficulty, if opportunity so
to do occurred, and only resist the assault of the deceased
without retreating, when it was of so sudden and perilous
a nature as to afford no opportunity to decline and where
he could not retreat with safety. It is only in the latter
case that the greater wrong of the deadly assault is
upon his opponent and which justifies him in slaying the
assailant in self-defense. People v. Hecker, 109 Cal. 451.
The rule of self-defense is found in the law of necessity.
The plea of necessity is a shield only for those who are
without fault in occasioning it and acting under it. No
man can by his own lawless acts create a necessity for
acting in self-defense and thereupon killing the person
with whom he seeks the difficulty, interpose the plea of
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self-defense. No doubt, a person may actually and bona
fide withdraw from a strife of his own seeking and there-
after, if attacked, if he is without fault, resist the attack
and avail himsely of the plea of necessary self-defense. Tt
is argued that Hoy v. State, supra, lays down a rule re-
garding sclf-defense contrary to the one given by the
court in the case at bar. In this counsel are in error.
It is true, it is there announced that the right of self-
defense does not belong alone to persons engaged in their
lawful business, and is available to every person regard-
less of the nature of his business who is assaulted, or who
upon just grounds apprehends an immediate unlawful
attack. The instruction does not limit the right of self-
defense to those engaged in the lawful pursuits of their
business. It declares only that such persons, that is,
those without fault on their part and who are unlawfully
attacked, may avail themselves of this defense to the
fullest extent. Instead of condemning the instruction,
the court approves it. The instruction is identical with
the one under consideration. It is said in the opinion:
“We do not condemn the instruction. When read in con-
nection with the seventh paragraph of the charge it is
probably not misleading.” In that case, the evidence all
conclusively established the fact that the assaulted par-
ties were trespassing on lands of another, and it further
appeared that they were endeavoring to escape when as-
saulted. TUnder such circumsfances, the right of self-
defense was available even though they were at the time
engaged in such unlawful act. The instructions in that
case, when considered together, were deemed to have
properly submitted to the jury the question of self-
defense.  Regarding other alleged errors assigned as
grounds of reversal, I have neither examined nor con-
sidered them, and can therefore express no opinion
thereon. It would be productive of no good results for
me alone to counsider them. I cannot believe, from an
examination of the record relative to the points considered
in the majority opinion, that any substantial right of the
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accused has been disregarded or trampled upon, nor that,
for the reasons given, he should be relieved of the punish-
ment meted out to him Dby the trial court, and which,
under the verdict of the jury and the evidence, he so
richly deserves.

Louis D. HoraEes v. WILLIAM T. SEAMAN ET AL.*
FiLep Jury 13, 1904. No. 13,407.

1. Trial: EsTorrEL. A party is estopped to complain of a ruling of
the trial court made at his request.

2. Covenants: ACTION FOR BREACH: Paror EvipENCE. In an action to
recover damages for a breach of a covenant for quiet enjoyment
in a deed conveying real estate, the defendant is not concluded
by a recital of consideration in the instrument, but the real
consideration may be proved by parol.

3. Measure of Damages. It seems that in such an action, growing
out of an exchange of lands, the measure of damages is the value
of the property to which the plaintiff was entitled, but which he
failed to receive, in the transaction.

4. Justice of the Peace: JURISDICTION. A justice of the peace has
jurisdiction of such an action when the damages do not exceed
the same, and the title to land is not drawn in question.

ERROR to the district court for Douglas county: WiL-
LARD W. SLABAUGH, JUDGE. Affirmed.

Louis D. Holmes, pro se.
Baldrige & De Bord, contra.
AMES, C.

For an expressed consideration of $6,000, the defendant,
William T. Seaman, conveyed to the plaintiff Holmes an
improved Omaha city lot, by a deed of general warranty
subject to a mortgage lien for $2,500, which the grantee
assumed and agreed to pay. In full payment of the pur-

* Rehearing allowed. See opinion, p. 304, post.
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chase price, Holmes at the same time conveyed to Seaman
13 outlying lots, known as “Baker Addition” lots, sub-
ject to a mortgage lien on 9 of them to secure the personal
obligation of Holmes, which Seaman, by a stipulation in
the deed, assumed and agreed to pay and which he after-
wards did pay and cause to be satisfied and discharged.
Holmes went immediately into possession of the city lot,
but has never paid any part of the mortgage debt thereon,
and some years subsequently he was evicted by a judicial
sale of the premises under a prior incumbrance.

This is an action for damages by Holmes against Sea-
man for a breach of the covenant for quiet enjoyment con-
tained in the deed by the latter of the city lot. The other
defendant is the wife of Seaman, who joined in the last
mentioned deed for the sole purpose of releasing dower and
who is not bound by its covenants. The answer admits the
eviction and there is no issue in the pleadings, or conflict
in the evidence, as to any of the foregoing facts.

The sole controversy at the trial was with respect to the
measure of the plaintiff’s damages. The defendant offered
to prove the value of the city lot, for the purpose of show-
ing that it was no greater than the amount of the incum-
brance thereon, assumed by his grantee in the deed convey-
ing it, but the plaintiff objected and his objection was
sustained by the court on the ground that the true rule of
damages is that announced by this court in Cheney v.
Stranbe, 35 Neb. 521, namely, the purchase price and in-
terest, there having been no costs or expenses incurred by
the covenantee in resisting eviction. The defendant then
undertook to show, and did show to the satisfaction of the
jury, and, we think, by a preponderance of the evidence,
that the value of the Baker addition lots was not greater
than the mortgage debt and incumbrance on a part of
them, which he assumed and agreed to pay, and did pay,
pursuant to his covenant in the deed by which he acquired
them.

Upon the issues and evidence thus presented the court
submitted the case to the jury by a series of instructions,
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to none of which the plaintiff took an exception, and a
verdict was returned for nominal damages only, and from
a judgment thereon this proceeding is prosecuted.

In this court, the plaintiff contends that the defendant is
not entitled to dispute the recital of consideration con-
tained in his deed conveying the city lot, especially because
the transaction was an exchange of property, and that
in such cases the parties are finally and conclusively bound
by the estimate of values which they have, at the time of
the trade, put upon their respective properties, or, alter-
natively it is said that the deed, by which the Baker ad-
dition lots were conveyed, recites a consideration of $4,650
which, after deducting the amount of the incumbrances
thereon, assumed and paid by the defendant, leaves a clear
balance of $3,500, which, with interest, the plaintiff is en-
titled to recover.

In support of the first branch of this contention, the
plaintiff cites no authority, and we understand him to have
abandoned it in his reply or supplemental brief. In that
document, he argues that although the real consideration
in the defendant’s deed could have been inquired into
under proper issues, such an inquiry is not proper in this
case, because the answer denies that there was any con-
sideration, which the recital estops the defendant to do,
instead of pleading the real consideration which would
have been permissible. With respect to this matter, it
must suffice to say, that we do not so understand the
pleading. Both the petition and answer set forth the
transaction in great detail and are supplemented, in this
respect, by the reply, so that the entire controversy was
before the court for such disposition of it as the law re-
quired, in view of all the facts out of which it arose. In
connection with this argument the plaintiff cites 2 Suther-
land, Damages (2d ed.), sec. 575: When there is an ex-
change of land, the rule of ascertaining the damages seems
to be that the plaintiff is entitled to recover the value of
the lands he was to receive from the defendant. We are
satisfied with this rule, and so, as we understand, would
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have been the defendant, had the testimony he offered
tending to prove such value not been excluded by the
plaintiff’s objection. The plaintiff can, of course, not now
be heard to contend that the ruling of the court sustaining
his objection was erroneous.

In- support of the second branch of his contention,
namely, that the recital in the deed of the addition lots
is conclusive, he cites the apparently somewhat incon-
siderate decision of the supreme court of Towa in William-
son v, Test, 24 Ta. 138. This decision is in conflict with
the rule above quoted from 2 Sutherland, Damages, and,
we think, with the great weight of authority and the better
reason.

Complaint is made because the court excluded a printed
price list of the Baker addition lots, by which the defend-
ant offered them for sale after he had acquired them, but
the defendant admitted on the witness stand that he held
the lots and offered them for sale at the time mentioned at
prices identical with those named in the list, so that it
does not appear that the plaintiff was prejudiced by the
exclusion.

The court taxed the plaintiff with his own costs because
the recovery was within the jurisdiction of a justice of the
peace. There was no issue in the pleadings or evidence
drawing in question the title to lands, and the action was
for damages for the breach of a personal covenant. Nor-
val v. Zinsmaster, 57 Neb. 1585 Hesser v. Johnson, 57 Neb.
155.

We are unable to discover reversible error in the record,
and recommend that the judgment be affirmed.

Lprron and OLpHAM, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment be -

AFFIRMED.
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The following opinion on rehearing was filed Decem-
ber 21, 1904. Former opinion modified:

1. Justice of the Peace: JURIsDICTION. A justice of the peace has
no jurisdiction of an action to recover damages for a breach of
a covenant for quiet enjoyment in a deed conveying real estate,
where such breach consists of an eviction by one having a para-
mount title. ’

2. Opinioh Modified. Paragraph four of the syllabus to our former
opinion herein, ante, p. 300, overruled,and the opinion is modified
to conform to the rule above stated.

BARNES, J.

This case is before us on a motion for a rehearing,
and, after an examination of the brief in support thereof,
we are satisfied that our former opinion, ante, p. 300,
should be adhered to, except as to the matter of the taxa-
tion of costs. On that question an oral argument was
ordered, which has been made, and is supplemented by
additional briefs. ‘It appears that the plaintiff commenced
this action in the district court for Douglas county to
recover damages for a breach of the gencral covenants of
warranty contained in a deed conveying real estate. The
amount sued for was %5,000, but the recovery was less than
$200. The trial court, for that reason, held that the case
should have been commenced before a justice of the peace
and, under the provisions of section 621 of the code, taxed
all of the costs to the plaintiff. A motion to retax was
filed, which was overruled, exceptions were taken and the
matter properly presented to this court. In our former
opinion, we held that a justice of the peace had jurisdic-
tion of-the subject of the action, and we are now asked to
reverse that holding. We have frequently decided, that
a justice has jurisdiction in an action for a breach of cove-
nant against incumbrances, because such covenant is per-
sonal; it does not run with the land, and is broken as soon
as made. The question of title neither arises nor can it be
drawn in question in such a case. Brass v. Vandecar, 70
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Neb. 35; Hesser v. Johnson, 57 Neb. 155; Campbell v.
McCOlure, 45 Neb. 608; Merrill v. Suing, 66 Neb. 404.

This, however, was an action to recover damages for a
breach of covenants for quiet enjoyment, and presents an
entirely different question. In order to recover, as was
stated in Merrill v. Suing, supra, it was necessary for the
plaintiff to allege and prove the conveyance with the cove-
nants of warranty, the breach thereof, and that he had
been turned out of the possession of the granted premises,
or some part thereof, or compelled to yield possession to
one having a paramount title. So it is clear, that in this
action, from the pleading itself, the question of title to
real estate was involved, or at least might have been drawn
in question. By section 907 of the code, it is provided:

“Justices shall not have cognizance of any action: First
—To recover damages for an assault, or assault and bat-
tery. Second—In any action for malicious prosecution.
Third—In actions against justices of the peace or other
officers for misconduct in office, except in the cases pro-
vided for in this title. Fourth—In actions for slander, ver-
bal or written. Fifth—In actions on contracts for real
estate. Siaxth—In actions in which the title to real estate
is sought to be recovered, or may be drawn in question,
except actions for tresspass on real estate, which are pro-
vided for in this title.”

By this statute, the legislature has expressly prohibited
justices of the peace from taking jurisdiction of cases like
the one at bar. The defendant contends, however, that it
is the amount recovered which alone determines the ques-
tion of jurisdiction. In this counsel are mistaken. It is
true, that a justice has jurisdiction where the amount in-
volved is not more than $200 in all actions except those
named in the section of the statute above quoted. But in
cases which fall within such exceptions, he has no juris-
diction of the subject of the action, no matter what amount
is sued for or recovered. In cases where the question of
jurisdiction is determined solely by the amount sought to
be recovered, it may be well said, that the plaintiff is bound

e,
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to know, at least approximately, the amount he is entitled
to, or will recover. In such a case, he has the power to
chose his own forum, and must do so at his peril. If he
sues for more than $200 and recovers less than that sum,
having brought his action in the district court, he cannot
recover costs. But in an action like the one at bar, wherc
the title to real estate is, or may be, drawn in question, he
is not required to anticipate the course which may be
pursued by the defendant, but must bring his action in a
court which will have jurisdiction, no matter what defensc
is interposed. The fact that the defendant may not raise
the question of title does not, in such cases, determine the
question of jurisdiction. If the defendant’s contention is
correct he could, where such an action is brought before a
justice of the peace, raise the question of title and oust the
court of jurisdiction, and when sued again in the district
court could change his defense, and by reducing the
amount of recovery to less than $200 compel the plaintitt
to pay the costs necessarily incurred by him in order to
redress his wrongs, We are not disposed to establish a
rule which will, in effect, subject a plaintiff to the mere
sport or whim of his adversary.

‘We are not aware that this question has been heretofore
directly determined by this court, but in other jurisdic-
tions, under statutes similar to ours, it has been held that
where from the nature of the case, as disclosed by the
plaintiff’s pleading, he has reason to believe that the title
to real estate will be brought in dispute, the action should
be commenced in the district court, and the prevailing
party will be entitled to his costs regardless of the amount
of his recovery. 11 Cyc. 48; Gay v. Hults, 55 Mich. 327,
21 N. W. 357; Kelly v. Manhattan Beach R. Co., 81 N. Y.
233.

We therefore hold that a justice of the peace has no
jurisdiction of an action on general covenants of warranty
for quiet enjoyment, like the one at bar; that the action
was properly commenced in the district court, and plain-
tiff is entitled to recover his costs.
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For the foregoing reasons, the fourth paragraph of the
syllabus to our former opinion is overruled, and the
opinion itself is modified to conform to the rule announced
Lerein. The order of the district court overruling the
motion to retax the costs is reversed and the cause is re-
manded, with directions to the trial court to retax the
costs in accordance with this opinion. In all other things
the judgment of the district court is affirmed.

JUDGMENT ACCORDINGLY.

HARVEY N. LINK V. SYLVESTER O. CAMPBELL.*
FiLep Jury 13, 1904, No. 13,500.

1. Instructions: Error. An imstruction which submits to the jury the
affirmative of an issue which there is insufficient evidence to
maintain is prejudicially erroneous.

2. Trial: EvipENCE. A preponderance of evidence is all that is re-
quired to maintain an issue in a civil action.

Egrror to the district court for Antelope county: JOHN
F. Boyp, JUDGE. Reversed.

Jackson & Williams and Roscoe IPPound, for plaintiff
in error.

Samuel J. Tuttle and William V. Allen, contra.

AMES, C.

Plaintiff and defendant are the owners, respectively, of
adjoining governmental subdivisions, or tracts of land.
There is no dispute about the title of either, but the di-
visional line between them is a section line, and the gov-
ernment surveyor’s monuments at the corners of the sec-
tions have been effaced by time and the action of the
elements, and the plaintiff, claiming that the defendant

* Rehearing allowed. See opinion, p. 310, post.
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had encroached upon a strip of his tract lying along the
section line, began this action in ejectment to recover
possession.

The sole subject of the controversy is the location of
the line and each party offered evidence in support of his
contention, thus producing a sharp conflict in the evi-
dence.

One of the instructions given, and excepted to, sub-

mitted to the jury the defense of 10 years’ adverse pos-
session which was pleaded in the answer, but which was
admitted on the oral argument to be without sufficient
support by the evidence.
. Another instruction, also excepted to, advised the jury
that the plaintiff “must recover, if at all, upon the
strength of his own title to the property in controversy
and that he cannot rely upon any alleged weakness or
want of title in the defendant, and if the plaintiff has
failed to prove his title and right of possession to the
land in dispute by a fair preponderance of all the credible
evidence, you must find for the defendant.” There were
a verdict and judgment for the defendant and the plain-
tiff prosecutes error.

We think that both of these instructions were erro-
neous., From the former of them the jury had a right to
infer, and perhaps did infer, that there was evidence
sufficient to support a finding of adverse possession, and
for aught that we know to the contrary, their verdict may
be founded upon that supposition. It seems to us very
nearly self-evident, that an instruction submitting to a
jury the affirmative of an issue which there is insufficient
evidence to maintain, is prejudicially erroneous.

Eliminating the defense of limitations, as upon this
record must necessarily be done, there is no question of
title involved in the litigation. The sole controversy is
about the definition of a boundary line and rights of
possession dependent thereon. The latter of the foregoing
instructions has no meaning applicable to this record,
unless it is interpreted as requiring the plaintiff to es-
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tablish his contention as to the location of the boundary
line, with that degree of certainty which is required of a
plaintiff in ejectment in proving his title when the latter
is in dispute, and this requirement is emphasized by
qualifying the word “preponderance”’ by the word “fair.”
It is true that in Altschuler v. Coburn, 38 Neb. 881, this
court held that the use of the word “fair” in a like con-
nection was not error, citing Dunbar v. Briggs, 18 Neb.
94, and showing quite distinctly that there is no practical
difference between such use and a similar employment
of the word ‘“clear,” which latter was condemned in
Scarch v. Miller, 9 Neb. 26, and in Marz & Kempner v.
Kilpatrick, 25 Neb. 107, and in several other cases. But
these latter cited cases were not overruled. Neither were
they overruled in Dunbar v. Briggs, supra, which is en-
tirely consistent with them. It was there held that the use
of the qualifying word “fair,” in one instruction, was not
reversible error, because the correct rule was stated in an-
other instruction, and under the circumstances of the case
it was evident that the jury could not have been misled.
But there is no intimation of an intention to overrule or
qualify the preceding opinions written by the same hand,
nor any evidence of dissatisfaction with them. On the
other hand, the writer indicates quite clearly that, in his
opinion, the use of any expression requiring more than a
mere preponderance of the evidence is erroneous, unless
the vice is corrected by some other feature of the record.
The logical deduction from the argument in the opinion in
Altschuler v. Coburn, supra, is, therefore, the opposite of
the conclusion at which the court arrived, and required a
reversal instead of an affirmance of the judgment. In the
case at bar the error under consideration is emphasized,
rather than otherwise, by directing the attention of the
jury, in the same instruction, to the abstract and irrelevant
proposition of law that a plaintiff in ejectment whose title
is in dispute must recover, if at all, upon the strength of
his own title and not because of the weakness of that of
his adversary.
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For these reasons, it is recommended that the judgment
be reversed and the cause remanded for a new trial.

Lerron and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for a new trial.

REVERSED.

The following opinion on rehearing was filed October 5,
1905. Judgment of district court affirmed:

1. Ejectment: GENERAL DENIAL: INsTRUCTIONS. In an ejectment case,
title by adverse possession may be proved under a general denial,
and, when such title is one of the defenses relied upon by the
defendant, he is entitled to have the jury instructed with ref-
erence to the same if any competent evidence has been introduced
to support that issue, even though the evidence may be contra-
dicted or may be considered insufficient by the jury.

2. : : . In an ejectment case, where the defend-
a.nt’s answer is a general denial, it is ‘not error to instruct the
jury that the plaintiff must recover, if at all, upon the strength
of his own title to the property, and that he cannot rely upon
the weakness of the defendant’s title.

3. Instructions.' The use in an instruction of the phrase “a fair pre-
ponderance of the evidence” criticised, but held not to be preju-
dicially erroneous.

LEeTTON, C.

The facts in this case are recited in the opinion filed at
the former hearing, ante, p. 307. At the former hearing,
the cause was reversed on account of the giving of two in-
structions, the first of which submitted to the jury the
question of whether or not the defendant Campbell and his
grantors had been in possession of the strip of land in con-
troversy for 10 years prior to the time the action was
begun. This instruction was held to be erroneous, mainly
because it “was admitted on the oral argument to be with-
out sufficient support by the evidence,” and it is said that ’
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.an instruction submitting the affirmative of an issue which

there is insufficient evidence to maintain is prejudically
erroneous. We have heretofore said: “Where there is any
evidence to support an issue presented by a party to an
action, he is entitled to have the jury instructed with refer-
ence to his theory of the case, if supported by competent
-evidence and presented by the pleadings.” And this may be
considered to be settled law in this jurisdiction. Hancock
& Walters v. Stout, 28 Neb. 301; Cunningham v. Fuller,
35 Neb. 58; Boice v. Palmer, 55 Neb. 389; Western Mat-
ress Co. v. Ostergaard, 71 Neb. 575.

A re-examination of the record shows that while the evi-
dence is conflicting, a number of witnesses testified to the
adverse holding of the tract of land in question for more
than 10 years by defendant and his grantors. The force
of this evidence is weakened by testimony upon the part
of the plaintiff’s witnesses, that for a part of the time rent
was paid for the use of such land to the plaintiff, but the
identity of the tract of land for which rent was paid with
that claimed by the defendant is in dispute. The testimony
of the defendant’s witnesses if uncontradicted would have
sustained a verdict based upon adverse possession and this
is sufficient to justify the giving of the instruction. The
weight and sufficiency of the testimony were for the jury.
They may have disbelieved the testimony of one side and
believed the other. It is true, that upon the first oral
argument in this court, it was admitted by one of the coun-
sel for defendant that the evidence was not very strong
upon this branch of the case, but it was not conceded that
the question was erroneously submitted. One of the theo-
ries upon which the case was tried was that the defend-
ant and his grantors had occupied the premises for the
statutory period, and he was entitled to have that question
submitted to the jury.

As to instruction number two, requested by defendant,
which is assigned as error, it is objected that the instruc-
tion so far as it advised the jury that the plaintiff must
recover, if at all, upon the strength of his own title to
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the property, and that he cannot rely upon any alleged
weakness of title in the defendant is erroneous, and it is
argued that this is a dispute as to the boundary line and
not as to a question of title. But the issue presented by the
pleadings was as to the title to a certain strip of land con-
taining about 18 acres. The plaintiff alleged ownership
which the defendant denied. The plaintiff was required to
establish his title to the same by competent proof of owner-
ship, and if he had failed to do so, he could not recover in
the action. At the trial he produced his muniments of title,
but he was further required to show, that the particular
tract in dispute was covered by the description in his paper
title and he was in fact compelled to recover upon the
strength of his own title to the property in controversy.

Objection is further made to the phrase “a fair pre-
ponderance of evidence” used in this instruction. The use
of the expression “a fair preponderance of the evidence”
has been repeatedly held by this court not to be reversible
error. Murray v. Burd, 65 Neb. 427; Dunbar v. Briggs,
18 Neb. 94; Marz & Kempner v. Kilpatrick, 25 Neb. 107 ;
Altschuler v. Coburn, 38 Neb. 881. We agree with the
former opinion that the use of the qualifying word “fair”
is inadvisable and not to be commended, but as the record
stands in this case we cannot see wherein the jury were
in anywise prejudiced thereby.

Instruction number eight, as to the weight to be given
the original field notes, is complained of. Taken with the
other instructions upon this point, we see no error therein.
While perhaps its statements would not be sufficiently
specific if standing alone, the instructions asked for by
plaintiff, and given upon this branch of the case, supply
what may be lacking in particularity.

Much the greater part of the evidence in the case, which
consists of nearly 500 pages, is directed to the question of
where the true original government corners upon the line
between sections 15 and 16 were situated, and it is evident
that this was considered the most important question in
the case. We are satisfied that the attention of the jury
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. to the determination of this question of fact, was in no
' wise prejudicially affected, either by these instructions or
by the other matters complained of by plaintiff in error.

In the whole case, we find no error prejudicial to the
plaintiff in error, and recommend that the judgment of
the district court be affirmed.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

WESTERN FLY GUARD COMPANY ET AL., APPELLANTS, V.
PHILIP F. HODGES ET AL., APPELLEES.

Frep Jory 13, 1904. No. 13,600.

1. Pledge: Suir To ENForcE. A pledge of money or negotiable paper
in the hands of a third party to secure the payment of the pur-
chase price of chattels upon an executory contract of sale vests
in the vendor a lien upon or interest in the fund, which, upon
performance of the contract by him, he may enforce by a suit in
equity.

2. Evidence examined, and held to support the findings of fact and
judgment of the trial court.

AppEAL from the distriet court for Lancaster county:
Epwarp P. HoLMES, JUDGE. Affirmed.

Doyle & Berge, for appellants.
Mockett & Polk and Sawyer & Snell, contra.

AMmEs, C.

Appellants were the owners of a patent for, and the
manufacturers of, a device called a fly guard, which was
designed to be attached to doors for the prevention of the
ingress of flies when the former were in use. They en-
tered into a written agreement with the appellees to sell
and deliver to the latter, at a specified date, 1,000 of these
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contrivances for a purchase price of $500, to be paid on
delivery, and the appellees, as a pledge for the perform-
ance of the contract on their part, deposited with the
First National Bank of Lincoln, a promissory note against
a third person, agreeing that it or its proceeds, in case of
collection by the bank, should be turned over to the ap-
pellants in satisfaction of the purchase price upon per-
formance of the contract by the latter. At the time the
agreement was made the device was in an experimental
stage, but a small model of it was exhibited with reference
to which the contract was made, and there was, as the
district court correctly found, an implied agreement that
the fly guards to be delivered should conform thereto, or
be equally as well adapted to accomplish the purpose in-
tended. But certain castings entering into the structure
of the model were made of brass, for which iron or steel
was intended to be substituted in the manufacture of the
guards for practical use, and it was found, upon the at-
tempt being made, that it was difficult, or perhaps impos-
sible, to make the substitution without changing the form
of the castings in such manner as to seriously impair the
efficiency of the device. At any rate, on the day specified
by the parties for the delivery, appellants tendered to the
appellees 1,000 of the guards as a compliance with the
contract, but the latter refuesd to accept them on the
ground, that by reason of the fact just mentioned, they
were unsuitable for the purpose intended and were un-
salable and without value. Thereupon this action was
begun against the appellees and against the bank, as
trustee or pledgec of the note and its proceeds, to compel
the delivery thereof to the appellants pursuant to the con-
tract. The bank filed an answer in the nature of inter-
pleader and was permitted to retain the money to await
the determination of the controversy between the parties
claiming the fund, and to be discharged from the litiga-
tion.

Upon the trial the court made 10 special findings of fact,
the last three of which are in the following language and
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fare in our opinion supported by a preponderance of the
/evidence:

“8, That at the time of making the contract between
the parties herein the plaintiffs furnished to the defend-
ants a certain model of the fly guards so to be manufact-
ured and said model was delivered into the possession of
the defendants, and the said defendants retained pos-
session thereof producing the same at the trial of this
cause, and there was an implied understanding and agree-
ment between the parties that said fly guards were to be
manufactured and constructed in accordance with said
model, and that said guards would answer the purpose for
which they were intended.

“9. That after the making of said agreement by the
parties, the plaintiffs proceeded to the manufacture of
such guards and the defendants assisted therein, making
suggestions and assisting'in experiments and attempting
to make such guards out of other and different material
other than the model as was first exhibited, in order that
the same might be manufactured at less cost and thereby
sold cheaper on the market. That said guards were not
practicable in the manner in which they were made, and
the device was only in the experimental stage and had not
been useful or successful up to and including the times
herein complained of and set forth in the issues between

" the parties herein.

«10. That the défendants gave notice to plaintiffs of the
failure of said guards to perform the work and purposes
for which they were intended and of the various defects
therein and sought to aid the plaintiffs to perfect and
make serviceable the said device, but that up to and in-
cluding the time of the attempted delivery on the part of
the plaintiffs to the defendants, the said device had not
been perfected and made serviceable or useful for the pur-
pose for which it was intended. That at the time of the
making of such agreement and the depositing of the note
in the First National Bank as herein described, the de-
fendants relied upon the implied warranty that said de-
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vice was serviceable and sufficiently perfected in its manu-
facture as to cnable defendants to procure purchasers
therefor, and that upon the discovery of the imperfections
of such device and the impracticability of the same, the
defendants therefore refused to accept the same upon be-
ing tendered by the plaintiffs, and refused to exccute the
order to the First National Bank for the delivery of the
note, or the proceeds collected thereon, to the plaintiffs.”

As conclusions of law the court found, in substance, that
the note and its proceeds are not a trust fund or pledge for
the performance of the contract by the appellees and that
the appellants, even in case of full compliance with the
contract on their part, would have had no interest therein,
or lien thereon, and no right of action in equity, but would
have been limited to their suit at law for damages for
breach of the contract. Thercupon there was a judgment
for the defendants of dismissal and for costs from which
this appeal is prosecuted. The contract and note were
inclosed in an envelope and deposited with the bank at
the same time, and a memorandum was indorsed on the
envelope to the effect that the note or its proceeds was not
to be delivered to the appellants except by the order of
the vendees, and this latter circumstance seems to have
been responsible for the conclusion of law by the court,
but it ought to have been considered in connection with
all its related circumstances, and it cannot be supposed to
have been intended wholly to defeat the purpose and prac-
tical importance of the deposit.

We think that the conclusions of law are erroncous, but
that the judgment is right. It was for the very purpose
of avoiding the necessity of a resort to the law courts and
reliance upon the pecuniary responsibility of the vendees,
in event of a breach of the contract by the appellees, that
the deposit was required to be made and was made. If ap-
pellants had not an interest in and a lien upon the deposit
enforceable in equity, in case the purchase price had be-
come payable by fulfilment of the contract, it might have
been withdrawn by appellees at any time, and appellants
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{deprived of their sole inducement for entering into the
contract, and their sole security for the payment of the
consideration money. But we are satisfied from an exami-
nation of the record that there was not such a performance
of the contract by appellants as entitles them to recover
and therefore recommend that the judgment of the district
court be affirined.

LerTON and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

MARY P. LONERGAN ET AL., APPELLEES, V. CITY OF SOUTH
OMAHA ET AL., APPELLANTS,

Frep Jory 13, 1904. No. 13,568,

Proof of Publication, by the afidavit of a person having knowledge
of the fact, must be made within six months after the last day
of publication.

APPEAL from the district court for Douglas county :
GBORGE A. DAY, JUDGE. Afirmed.

A. H. Murdocl, for appellants.
Leffler & Winters, contra.

OLDHAM, C.

This is an action to restrain the collaction of a special
grading tax levied by the mayor and council of the city
of South Omaha on certain lots situated in grading
district No. 42, in the above named city. The material
allegation of the petition is, that the tax is illegal and
void because the petition was not signed by the requisite
number of freeholders; because there was no sufficient
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notice given by the city council of its intention to sit as
a board of equalization prior to the levy of the taxes com-
plained of; because there was no legal meeting of the
board of equalization held prior to the levy of the taxes,
and because chapter 15 of the session laws of 1891 and
chapter 7 of the session laws of 1893, which authorized the
levy, were unconstitutional. The city answered with a
general denial and a plea of estoppel. On issues thus
joined, there was a trial to the court, judgment for plain-
tiff, and defendants bring the case to this court on appeal.
At the trial in the court below, the learned district
judge held that the petition for grading, at the expense
of the owners of the property, was sufficient and an exami-
nation of the record leads us to the conclusion that this
holding is fully supported. The court also held that there
was no proof of a notice by publication of the meeting of
the board of equalization before the levy of the tax against
the property in the grading district. An examination of
the record shows that plaintiffs, to support this allegation
of their petition, introduced in evidence the record of
the proceedings of the board which failed to show any
notice by publication of the meeting. The defendant city
introduced the following alleged proof of publication:

“J. M. Tanner, being duly sworn, says that he is one of
the proprietors of the Daily T'ribune, a newspaper of gen-
eral circulation in said county and state, published in the
city of South Omaha, Neb., and that the notice, a copy of
which is hereto annexed, was published in said newspaper
for six times commencing on the 8th day of May to the 15th
day of May, inclusive, 1900. J. M. TANNER.”

‘This proof was subscribed and sworn to on the 8th day
of July, 1903.

The sufficiency of this proof is challenged because it
fails to specifically show that the notice was published for
six consecutive days immediately preceding the meeting
of the board of equalization and also for the reason that
it was sworn to on the 8th day of July, 1903, more than
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- three ycars after the last publication. Section 403 of the
code provides: “Publications required by law to be made
in a newspaper, may be proved by affidavit of any person
having knowledge of the fact, specifying the time when
and the paper in which the publication was made, but such
affidavit must, for the purposes now contemplated, be
made within six months after the last day of publication.”
It is apparent, that to entitle defendants to prove the pub-
lication in the newspaper by the affidavit of a person
having knowledge of the fact, such affidavit must be made
~ within six months of the last day of the publication. As
this affidavit was the only proof offered by defendants,
tending to show publication of the notice during the time
required by the statute, we think the learned trial court
was fully justified in finding that there was no sufficient
proof of publication of notice of the meeting of the board
of equalization, and, as such notice is jurisdictional, we
need not examine into the question of the constitutionality
of the statute nnder which the tax was sought to be levied.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

AMES and LeTTON, CC,, concur.,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

MARGARET GOMBERT ET AL., APPELLANTS, V. MARY J. LYON
ET AL., APPELLEES.

FiLep Jury 13, 1904. No. 13,581,

1. Occupying Claimant. Where an occupying claimant is allowed for
valuable and lasting improvements made while in possession,
the measure of his recovery is the amount the real estate in-
creased in value by reason of such improvements, and mnot the
cost of making the same. Lothrop v. Michaelson, 44 Neb, 633,
followed and approved.

2. Evidence examined, and held insufficient to sustain the trial court.
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APPEAL from the district court for Nuckolls county:‘
GEORGE W. STUBBS, JUDGE. Rcversed.

J. H. Broady and Cole & Brown, for appellants.

L. C. Burr, contra.

OrLpHAM, C.

This is a supplemental proceeding under the occupying
claimant’s act to determine the value of the improvements
on a half section of land situated in Nuckolls county,
Nebraska. The case was before this court on its merits
and the title quieted in the appellants, in the case of
Lyon v. Gombert, 63 Neb. 630. After the judgment of
this court quieting the title in the present appellants,
appellees filed a supplemental petition, asking in sub-
stance to have the value of the improvements placed on the
premises determined under the provisions of the occupy-
ing claimant’s act, chapter 63, Compiled Statutes (Anno-
tated Statutes, 10259-10269). Proper orders were made
by the district court on this application, appraisers were
appointed as provided by the act, and returned the fol-
lowing findings:

“The undersigned appraisers respectfully report that in
pursuance of the instructions of this court, we did on
the 30th and 31st days of July, 1903, make the following
appraisement as per your instructions in the above entitled
cause:

200 acres of breaking on the north half of 14-3-8.. $400.00

House on said land......................... 60.00
Stable on said land......................... 60.00
300 rods of wire fence on said land............ 50.00

Total improvements ...... .............. $570.00
Net value of rents and profits under your order $2,540.00
Less value of improvements above mentioned.. 570.00

Balance..... «. ciit vr it veieiieiaea., $1,970.00

Value of said land in 1893, $4,000.00.
Value of said land in 1903, $7,500.00.”
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Objections were filed to this report by the appellees, for
the reason, among other things,that the appraisers did not
appraise and fix the amount the real estate was increased
in value, by reason of the improvements placed upon said
land by the objectors. The court overruled these objec-
tions and entered judgment on the findings of the apprais-
ers without any other testimony being produced, and al-
lowed the appellees a credit of $3,500 for the increased
value of the land between 1893 and 1903, as shown by the
report of the appraisers, and to reverse this action the
landowners have appealed the case to this court.

It is urged by the appellants that the oecupying claim-
ants are only entitled to the actual value of the improve-
ments placed upon the land by them, and that this is
the full measure of their recovery; that this eourt should,
from the report of the appraisers, make a finding allowing
the claimants $570 as shown by the report of the apprais-
ers, and charge them with rents and profits in the sum of
$2,540, and either render a judgment here, or direct a
judgment to be rendered by the lower court on reversal,
for $1,970 in favor of appellants.

It is contended on the contrary by the appelleces, that
there is sufficient evidence in the report of the appraisers
to uphold the judgment of the district court in awarding
the occupants the $3,500 as the increase in the value of
the real estate, which was occasioned by their cultivation
and improvement of the premises. We cannot fully agree
with either of these contentions; for the rule is well estab-
lished in this state, that “Where an occupying claimant is
allowed for valuable and lasting improvements made while
in possession, the measure of his recovery is the amount
the real estate increased in value by reason of such im-
provements, and not the cost of making the same.” Loth-
rop v. Michaelson, 44 Neb. 633.

We think, under this rule, that the report of the ap-
praisers should have been set aside, or that the court
should have directed the appraisers to supplement their re-

port with a finding not only as to the value of the land in
24
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its unimproved state, but as to its enhanced value, if any,
by reason of the improvements erected thereon by the
occupants. The report before us plainly indicates that
the appraisers were attempting to fix the actual cost of the
improvements placed on the land, and this, standing alone,
is not sufficient evidence on which to make a finding as
to the enhancement of the value of the land by reason of
the improvements. They have also found, as they should
have done, the value of the land in its unimproved con-
dition in the year 1893, the time the action began, and
they found the value of the land and improvements in the
year 1903; but as to how much the value of the land has
increased by reason of the general rise in land values in
that county, and how much, if any, of its increased value is
due to the improvements and cultivation of it by the occu-
pant, we are without competent testimony before us to
make a proper finding.

We therefore recommend that the judgment of the
district court be reversed, and the cause remanded for
further proceedings.

AMES, C., concurs. LETTON, C., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, it is recommended that the judgment of the dis-
trict court be reversed and the cause remanded for further
proceedings.

REVERSED.

MicHAEL LAMB v. PATRICK J. ROONEY ET AL.
Frep Jory 13, 1904. No. 13,601,

1. Election of Remedies. If, in attempting and designing to make
an election, one puts forth an act or commences an action in
ignorance of substantial facts which proffer an alternate remedy,
and the knowledge of which is essential to an intelligent choice
of procedure, his act or action is not binding. He may, when
informed, adopt a different remedy. Pekin Plow Co. v. Wilson,
66 Neb. 115, followed and approved.
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2. Trusts, Enforcement of: Equrry. The conventional relation of
trustee and cestui que trust or other fiduciary relation is not
essential to the jurisdiction of a court of equity to declare and
enforce a trust with respect to the property stolen from the
beneficial owner. Nebraska Nat. Bank v. Johnson, 51 Neb. 546,
followed and approved.

ERROR to the district court for Greeley county: JAMES
N. PauL, Jupes. Reversed with directions.

T. J. Doyle and H. O. Vail, for plaintiff in error.
James R. Swain and Abbott & 0’Malley, contra.

OLpHAM, C.

The facts underlying this controversy are, that on the
22d day of April, 1902, Harry Hill and Verne Stewart
stole and drove away from a herd of cattle owned by
plaintiffs, 10 head of steers which they delivered to de-
fendant Michael Lamb, who intermingled the stolen cattle
with 15 head of his own and shipped the same to South
Omaha, Nebraska, where they were sold to the commis-
sion firm of Ralston & Fonda, the proceeds of sale amount-
ing to $1,800; $830 of the proceeds of the sale of this car-
load of cattle were invested in 49 head of yearling steers
by defendant Lamb, and the cattle purchased were shipped
to his ranch in Greeley county, Nebraska. Subsequently
the defendant Lamb was arrested on 2 criminal warrant
and charged with aiding and abetting the larceny of the
cattle and with receiving the stolen cattle, knowing the
same to have been stolen. He was convicted of this criminal
charge in the district court for Greeley county, Nebraska,
and sentenced to the penitentiary for a term of nine years.
The judgment of the district court was subsequently
affirmed by the court in the case of Lamb v. State, 69 Neb.
212. Shortly after the larceny of plaintiff’s cattle they
began an action against the defendant Lamb to recover
the value of the stolen cattle and procured an attachment
to issue and levied the same upon the cattle now in dis-
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pute. Subsequently, the attachment proceeding was dis-
missed by plaintiff and the instant case, a bill in equity to
impose a resulting trust on the 49 head of cattle pur-
chased from the proceeds of the sale of the cattle stolen
from plaintiffs, was institued. Issues were properly joined
on the petition in the court below, and a trial had to the
court, which resulted in a judgment for plaintiffs and a
decree quicting title to the 49 head of cattle in dispute in
plaintiffs. From this judgment and decree, the defend-
ant brings error to this court.

The first contention urged for a reversal of the cause is,
that the plaintiffs by instituting snit against the defendant
to recover the value of the property stolen, and having an
attachment issued, elected to treat the cattle as the prop-
erty of the defendant, and that, having so elected, they are
now estopped by this act from claiming the equitable title
to the cattle in dispnte. There are two sufficient answers
to this contention: "The first is, that by instituting a snit
at law against the defendant for the recovery of the value
of the cattle alleged to have been stolen, plaintitfs by this
act did not elect to declare that the defendant was the
owner of any particular property. Nor did they by this
act disaffirm their title to the property stolen by the de-
fendant, nor their right to trace the proceceds of such
property when reinvested and have a trust declared there-
in. And again it clearly appears from the testimony that
at the time the attachment procecding was instituted,
plaintiffs had no knowledge of the fact that the 49 head
of cattle now in dispute had been purchased from the pro-
ceeds of the sale of their cattle. In Pckin Plow Co. v.
Wilson, 66 Neb. 115, this court said that, “If in attempt-
ing and designing to make an election, onc puts forth an
act or commences an action in ignorance of substantial
facts which proffer an alternate remedy, and the knowl-
edge of which is essential to an intelligent choice of pro-
cedure, his act or action is not binding. He may, when in-
formed, adopt a different remedy.”

The next question urged is, as to the sufficiency of the
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testimiony to impress a resulting trust in favor of plaintiffs
on the cattle in dispute. The evidence as to the larceny of
the cattle and defendant Lamb’s participation therein was
the same in the case at bar as it was in the criminal pro-
ceeding, and we may say that, in full compliance with all
rules of evidence, this fact has been fully established. That
a thief who steals the property of another and changes its
form by reinvestment is a trustee ca maleficio of the owner
of the property is well established in this state, and as was
said by Posrt, C. J., in Nebraska Nat. Bank v. Johnson, 51
Neb. 546, “The conventional relation of trustee and cestui
quec trust, or other fiduciary relation, is not essential to the
jurisdiction of a court of equity to declare and enforce a
trust with respect to the property stolen from the bene-
ficial owner.”

Then the question to be determined is, how much, if any,
of the proceeds of the cattle stolen from plaintiffs have
been traced by the testimony in the record to the purchase
of the cattle in dispute? The evidence shows that before
the theft of the cattle the defendant had a small balance of
about $76 in the Spaulding State Bank; that after the
sale of the car-load of cattle at South Omaha defendant
deposited in this bank a draft on the Packers National
Bank of South Omaha for $1,589.92; that from the
moneys so deposited in the Spaulding bank he purchased
a draft of $555.93 which was applied as payment of a part
of the purchase price of the cattle in dispute. The evi-
dence shows that the 10 head of plaintiff’s cattle, which
were intermixed with the 15 head of defendant’s cattle,
were of the value of about $850 and that the draft for
$1,689.92 was part of the proceeds of the sale of all those
cattle. This is all the evidence in the record which tends
to trace the proceeds of plaintift’s cattle into the purchase
of the herd in controversy. It seems to us, in view of this
state of the record, that the learned trial court went too
far with his decree in declaring plaintiffs the absolute
owners of the property in dispute. Plaintiffs voluntarily
abandoned a court of law for the redress of their civil
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wrong and sought the assistance of a court of chancery,
which always abhors forfeitures and penalties. Ilaving
thus selected a forum of conscience for relief, although in
a contest with a convicted felon, they are only entitled to
such a decree as equity provides, which is to have a result-
ing trust declared in the property in controversy, to the
extent that they have traced the procceds of the sale of
their property to the chattels in dispute.

We therefore recommend that the judgment of the dis-
trict court be reversed, and that the cause be remanded
with direction to the court below to impress a trust in
favor of plaintiffs on the property in dispute for the sum
of $555.93, with seven per cent. interest from May 1, 1902,
and to declare this trust a first lien on the property in
dispute and to enter a proper decree directing the sale of
the property, unless the amount of this lien be paid within
20 days from the entry of judgment.

AMES and LrrroxN, CC., concur.

By the Court: I'or the reasons stated in the foregoing
spinion, the judgment of the district court is reversed and
the cause remanded, with direction to the court below to
impress a trust in favor of plaintitfs on the property in
dispute for the sum of $555.93, with 7 per cent. interest
from May 1, 1902; and to declare this trust a first lien on
the property in dispute, and to enter a proper decree
directing the sale of the property, unless the amount of
this lien be paid within 20 days from the entry of judg-
ment,

JUDGMENT ACCORDINGLY.

C1ty oOF OMAHA V. MARY HOULIHAN.
Frrep Jury 13, 1904. No. 13,464.

1. Personal Injury: QUESTION FOR JURY. Issues as to the existence
of negligence and contributory negligence, and as to the proxi-
mate cause of an injury, are for the jury to determine, when the
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evidence as to the facts is conflicting, and where different minds
might reasonably draw different conclusions as to these ques-
tions from the facts established.

2. Pleading and Proof. Proof as to the distance of the surface of the
sidewalk from the ground and the slope of the ground at the
end of the walk, held to be within the issues.

Error to the district court for Douglas county: JACOB
Fawcert, Junee.  Affirmed.

C. C. Wright and W. H. Herdman, for plaintiff in error.
James H. McIntosh, contra.

LETTON, C.

This action was brought by Mary Houlihan, defendant
in error, hereinafter styled the plaintiff, against the city
of Omaha, plaintiff in error, hereinafter styled the de-
fendant, to recover damages for personal injuries alleged
to have been suffered by her by reason of a defective
sidewalk in said city. The plaintiff, at the time of the
accident, was an unmarried woman, about 50 years of
age, who had been engaged in domestic service for 10 or
12 years previously, and was a stout healthy woman
weighing about 170 pounds. She was injured at a point
where a wcoden sidewalk running on the west side of
24th street between Cuming and Burt streets intersects
the alley on the west side of the street. The evidence
shows that the sidewalk is made of two-inch planks laid
crosswise on four-by-four stringers; that at the point
where the sidewalk reaches the alley there is no cross-
walk and that the middle of the alley is about 16 to 1S
inches below the level of the surface of the sidewalk; that
immediately at the end of the walk upon which the plain-
tiff was walking the distance from the surface of the
sidewalk to the ground is from eight to ten inches, and
that from that point there is quite a steep slope for the
remainder of the distance to the level of the middle of the
alleyway. The plaintiff was familiar with the locality;
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she testifies that the sidewalk was clear and all right at
the place; that as she was proceeding along the walk in
the direction of Cuming street she stepped down from the
surface of the plank walk to the ground, when her foot
slipped and she fell backward upon her other foot in such
a manner that the bones of her leg were broken just above
the ankle. It appears that after the hones were set by
the surgcons she employed, a plaster cast was placed upon
the injured member and she was compelled to remain
in bed for about nine weeks; that afterwards she was
obliged to use crutches for a long period of time and was
still to some extent incapacitated from labor by the in-
jury received. She recovered a judgment in the district
court from which the defendant city prosecutes error.

The principal contention of the defendant is that the
verdict is not sustained by sufficient evidence, is contrary
to law and that the court erred in refusing to direct a
verdict for the defendant. The argument of the defendant
is mainly devoted to two points. First, that the plaintiff
was clearly guilty of ¢ontributory negligence since she
was acquainted with the condition of the walk at the point
where the injury ocecurred and that she with full knowl-
edge of this defective condition attempted to pass over
the dangerous spot. That the danger was well known to
her and that she having deliberately attempted the pass-
age must be taken to have assumed the risk.

The first question to be considered is whether or not
the plaintiff knowing the condition of the walk when she
made the descent was guilty of contributory negligence
in attempting to pass. Certain photographs were intro-
duced in evidence which show clearly the condition of the
sidewalk and “the vertical cut-off,” of which the plaintiff
complains, at the time of the accident. The plaintiff
testifies that she did not see any ice or snow when she
fell, if there was any it must have been covered with dust;
while the testimony of Dr. Upjohn, the doetor who was
called to her at the time of the accident, was that there
was a small piece of ice about four inches from the end
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of the sidewalk, occupying about eight inches of the center
of the walk, and that a person could have stepped to one
side of the ice had they taken the pains. He further tes-
tified that the plaintiff told him that she had fallen there
when she was running for the car, that she noticed the
car standing and she was running to catch the car and
stepped on the ice and fell. The plaintiff denies that she
told the doctor that she was running; but her testimony
as to whether she said she stepped upon the ice is that
she told him she stepped out in the alley and fell; that she
does not believe she told the doctor she stepped on the
ice, she could not say, that it might be icy, but that she
did not see it, it must be because of the dust. The witness
Johnson testified that at the time of the accident he looked
to see if there was ice there and there was none.

The evidence showed that the sidewalk upon the other
side of the street was not in good condition. The photo-
graphs show that the middle of the street was rough and
frozen and also show a steep bank at the edge of the side-
walk next the street higher than the step from the side-
walk to the alley. Under these circumstances we believe
that a person of ordinary prudence would be justified in
stepping down from the end of the walk a distance of
eight to ten inches, which is not an unusually high step.
Had the condition of the ground beyond been level, in all
probability no injury would have resulted, but doubtless
owing to the sharp slope beyond the first step down, the
plaintiff’s foot slipped and she fell.

We are convinced from the evidence that the proximate
cause of the injury was the abrupt descent from the sur-
face of the sidewalk to the level of the alley. There was
a vertical descent of from eight to ten inches, then a slop-
ing descent for about the same distance. Had the side-
walk been constructed so as to leave no abrupt descent
the accident in all probability would not have happened.
It is probable that a small part of the surface of the slope
wag icy but was covered with dust, since the plaintiff tes-
tifies that she did not see any ice when she stepped down,
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and it is not at all improbable that the fall of the plaintiff
to the ground brushed the dust away and made the ice
visible. Although the plaintiff was well acquainted with
the condition of the sidewalk at this point, her knowledge
would not prevent her recovery in this action, provided
that she used ordinary and reasonable care considering
all the circumstances at the time she was injured. Union
P. R. Co. v. Bvans, 52 Neb. 50. There is no clear and
satisfactory evidence of the intervention of any other
agency causing the plaintiff to slip, than the defective and
improper situation and construction of the end of the
sidewalk so that it was left elevated such a height above
the alleyway, and the nature of the ground at the bottom
of the step.

The question of whether or not the plaintiff was negli-
gent was submitted to the jury by appropriate instruc-
tions, and the jury found against the defendant on this
issue. The question of contributory negligence becomes a
matter of law for the consideration of the court only when
the inference to be deduced from the testimony is so clear
and positive that reasonable minds could not well differ,
but where persons of ordinary good judgment might rea-
sonably differ in the conclusion drawn from the facts as to
whether or not a person has been guilty of contributory
negligence, it is a matter entirely for the jury to deter-
mine. In this case, the court cannot say as a matter of
law that the plaintiff was guilty of contributory negli-
gence and the matter was properly submitted to the jury.

The defendant’s second contention is that the negligence
of which the plaintiff complains was not the proximate
cause of the injury, but that the injury was caused, not
by the defective condition of the sidewalk but by the lack

“of a cross-walk across the alley, or by the accumulation of
ice or snow at the point of crossing and that hence the evi-
dence does not support the allegations of the petition.
The petition charges “that said sidewalk as so constructed
and maintained by said defendant is, and during all the
times herein mentioned, was dangerous to foot passengers;
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that during the winter season ice, snow and mud accumu-
late on the ground at the bottom of said vertical cut-off,
so that passengers walking along said sidewalk, and step-
ping down said vertical cut-off were in great danger of
slipping and falling and sustaining injuries thereby; that
said defendant was negligent in constructing and main-
taining said sidewalk with said vertical cut-off in manner
and form as aforesaid, and the said danger to foot pas-
sengers by reason thercof was at all times well known to
the said defendant.” While it is true that the petition
does not describe the precise nature and every element of
the defect that caused the accident, it sufficiently appears
that it was the distance between the surface of the walk
and the ground, and the uneven condition of the surface
of the ground at the foot of the step that was complained
of. No motion to make the petition more specific was filed
and we think its allegations broad enough to admit of the
proofs furnished.

A number of objections are urged to the instructions
of the court, but we are satisfied that the instructions
given fairly submit the issues to the jury. It is objected
that the court erred in instructing the jury that the life
expectancy of the plaintiff was 21.11 years. The parties
stipulated that, according to the Carlisle table of expect-
ancy of life, the prosbective life of a person of the age
of 50 is 21.11 years when in good health. There was no
other evidence as to expectancy. The evidence shows that
the plaintiff was in good health at the time of the accident.
It is true that the Carlisle table of expectancy is not
conclusive of the question of the probable duration of life
of an individual, but is merely a matter of evidence to be
taken into consideration by the jury the same as other
evidence and that in some cases an instruction of this kind
might be prejudicial; but in the case at bar the evidence
was undisputed. The only effect that the introduction of
this table could have would be to affect the amount of
the plaintiff’s damages. The defendant does not complain
that the damages are excessive, and even if it did there
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would be no ground for the complaint. The action of the
court was not prejudicial.

The case was fairly tried and submitted to the jury, and
we find no error in the record prejudicial to the defend-
ant.

We recommend that the judgment of the district court
be affirmed. '

AMES and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

EpwARD NELSON V. J. R. WEBSTER, SIERIFF, ET AL,
Freep Jury 13, 1904, No. 13,576.

1. Judgment: PRINCTPAL AND SUReTY. A defendant, who had been
found to be a surety by the judgment in the original action upon
a promissory note, paid the amount of the judgment and took
an assignment of it to himself for the purpose of enforcing it
against his principal. Held, That, as between the parties, the
judgment had not been satisfied and extinguished, and that the
surety was entitled to collect the same by the issue of execution
against his principal.

: CONCLUSIVENESS. Where in an action against a principal
and surety, that issue has been presented and a finding made
under section 511 of the code, the relation of the parties as prin-
cipal and surety has been conclusively determined, and need not
be relitigated in an action to subrogate the surety to the rights
of the creditor against the principal.

2.

ERROR to the district court for Saunders county:
BeExgAMIN I, Goop, JUDGE. A ffirmed.

John H. Barry, for plaintiff in error.

V. L. Hawthorne, contra.
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Lerron, C.

This is an action of replevin brought by Edward Nelson,
plaintiff in error as plaintiff, against J. R. Webster, Sher-
iff of Saunders county, and Peter Johnson, defendants in
error as defendants, in the district court for Saunders
county. The case was tried to the court upon an agreed
stipulation of facts which are substantially as follows:
That on March 29, 1897, the Farmers & Merchants Bank
recovered a judgment against Friberg, Nelson and John-
son in the sum of $154.25 and costs taxed at $11.55 upon a
promissory note signed by said parties; that the evidence,
findings and judgment of the court show that Peter
Johnson signed the note as surety; that afterwards Peter
Johnson paid the full amount due upon the judgment of
the plaintiff by his attorney, 8. H. Sornborger, and the
following record was made upon the court docket upon
which the judgment appears:

“April 8, 1897. In conmsideration of the payment of
$163.81 by Peter Johnson, surety of the plaintiff, this
judgment as against Andrew Friberg and Edward Nelson
is hereby assigned and set over to said Peter Johnson to
proceed herein in plaintiff’s name or otherwise against said
Friberg and Nelson but not at plaintiff’s costs. Farmers
& Merchants Bank, by 8. H. Sornborger, its-attorney.”
That a transcript of the judgment and assignment was
filed in the district court for Saunders county and an exe-
cution issued thereon, by virtue of which execution the
defendant Webster as sheriff seized the property described
in plaintiff’s petition which is of the value of $690; that
Peter Johnson, the defendant, caused the execution to’
issue claiming to own the judgment by virtue of having
paid the same and receiving the assignment thereof. Upon
the pleadings and evidence, judgment was rendered for the
defendant, and the plaintiff prosecutes error to this court.

The plaintiff in error contends, first, that Johnson, hav-
ing paid and satisfied the judgment, it was extinguished
and no longer remained a valid judgment against any one;
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second, that one of several judgment defendants cannot
become the assignee of the judgment, as against the other
defendants.

It is admitted by the plaintiff in error that had John-
son, after paying the judgment, filed his petition contain-
ing the proper averments in a court having jurisdiction
against Nelson and Friberg, his codefendants, had brought
them into court and sustained the allegations of his peti-
tion with proper proof, he would have been subrogated to
the rights of the bank. But it is contended that he can-
not summarily acquire the right to enforce the judgment
against his codefendants, and determine his rights and the
rights of Nelson without giving Nelson his constitutional
right to be heard in his own defense. The defendants in
error upon the other hand contend that the fact that
Johnson was only a surety is res adjudicata, that payment
to the bank and the assignment of the judgment to him
operate as a transfer of the judgment, and that thereby he
was subrogated to all the rights and remedies possessed
by the bank at that time, and can enforce the judgment as
to his principal as fully as the bank could have done. In
the original action in the county court, issues were ten-
dered upon the question of whether the relation of prin-
cipal and surety existed as between Johnson and his
codefendants; evidence was taken and a finding and judg-
ment was had upon such issue, which determined as be-
tween the parties the fact that Johnson was merely a
surety. So that the status of the parties as principal and
surety was conclusively determined before the payment of
the judgment and its assignment to Johnson took place.

By section 511 of the code it is provided that “in all
cases where judgment is rendered in a court of record
within this state, upon any other instrument of writing,
in which two or more persons are jointly and severally
bound, and it shall be made to appear to the court, by
parol or other testimony, that one or more of said persons
so bound signed the same as surety or bail for his or their
codefendant, it shall be the duty of the clerk of said
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court, in recording the judgment thereon, to certify which
of the defendants is principal debtor, and which are sure-
ties or bail.” By the provisions of this section, the ques-
tion of whether the parties stand in the relation of princi-
pal and surety may be as effectually litigated and settled
in the original action, as could be done under the common
law in a subsequent action in which the surety sought
exoncration. Omne of the principal objects, therefore, of
the surety’s suit had been realized by the adjudication in
the original suit that Johnson stood in the relation of
surety to his codefendants.

It is further established that the surety has paid the
judgment creditor the full amount of the judgment and
costs and obtained an assignment thercof. TUnder the
pleadings in this case no issue is tendered that could be
litigated in an action for exoneration, other than the alle-
gation in the reply that Nelson was only a surety upon
the obligation and not a principal, but this issue as we -
have seen has been adjudicated and settled as between these
parties.

Under the civil law not only is the surety entitled where
he pays the whole debt to the bhenefit of all the collateral
securities taken by the creditor, “but he is also entitled to
be substituted, as to the very debt itsclf, to the creditor
by way of cession or assignment. And upon such cession
or assignment * * * the debt is, in favor of the
surety, treated not so much as paid, as sold; not as extin-
guished, but as transferred with all its original obligatory
force against the princpal.” 1 Story, Equity Jurispru-
dence (13th ed.), section 500. And this it seems was the
carlier doctrine at common law. See cases cited in 1
Story, Equity Jurisprudence (13th cd.), section 499. Mr.
Story, however, states that the doctrine is now established,
that the surety has no such right to be enforced in equity
and that he cannot insist upon any assignment, upon the
ground that by the payment of the debt the debt has be-
come extinguished, but he comments upon this doctrine
as follows: '
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“It is observable that the whole of this reasoning pro-
ceeds upon the ground that by the payment by the surety
the original debt is extinguished. Now that is precisely
what the Roman law (as we shall presently see) denied;
and it treated the transaction between the surety and the
creditor according to the presumed intention of the parties
to be not so much a payment as a sale of the debt. 1
Domat Civil Law, Book 3, tit. 1, sec. 6, art. 1; post, sec.
500 and secs. 635, 636, 637. It is not wonderful that
courts of equity, with this enlarged doctrine in their
view, which is in entire conformity to the intention of the
parties as well as to the demands of justice, should have
struggled to adopt it into the equity jurisprudence of
England. The opposing doctrine is founded more on tech-
nical rules than on any solid reasoning founded in general
equity. In truth courts of equity in many cases do adopt
it and act upon it.” (Sec. 499d.)

It will be observed that in the case at bar, the purpose
and object of the usual action in equity, by which the
surety seeks to be subrogated to the rights and remedies
of the creditor, has been cffectually accomplished by the
assignment of the judgment. The object of the equitable
action was to procure the right to the surety who had paid
the debt, to have the advantage and henefit of every lien, *
claim or sccurity which the original creditor had against
the principal debtor. We think that the equitable doc-
trine of the civil law has become the doctrine of the
majority of the American courts.

In Townsend v. Whitney, 75 N. Y. 425, the whole subject
is examined and it is said, that it has not always been easy
to define the cases in which subrogation could be had and
the English authorities are not all consistent, and in that
case it was held that where a judgment has been rendered
upon the surrogate’s decree against an administrator and
the judgment has been paid by one of the sureties he may
have the decree assigned to himself or to some one else
for him and enforce it by attachment against the admin-
istrator.



Vor. 72] JANUARY TERM, 1904. 337

Nelson v. Webster.

In a leading case in New Hampshire, there is an ex-
tended discussion of the legal principles involved in this
case in which the language used by the writer of the
opinion is so apt that we quote from it at length. The
court say, by Bell, J.:

“The general principle, that a surety is entitled in
equity, to be subrogated to all the securities which the
creditor holds against the principal, is everywhere admit-
ted. (Citing cases.) So it is beyond question that the
surety, paying the debt, may stipulate for an assignment of
all the collateral securities of the creditor against the
principal, and such assignment will be protected in courts
of law, as well as in equity. (Citing cases.) It is equally
clear, that the payment of a debt by any person who is
liable to its payment is a discharge of it. It is thencefor-
ward functus officio, and cannot be enforced against any
person, who is liable to its payment in the same degree
as the party paying. United States v. Preston, 4 Wash.
(C. 8. C. C.) 446. So payment of a judgment, or ex-
ecution, by either of the judgment debtors, discharges
the execution, and is a satisfaction of the judgment. (Cit-
ing cases.) And, as a general rule, the same result follows
from a payment made by any other person; and any
agreement made by the party making the payment with
the creditor, that the execution shall not be discharged,
or returned satisfied, in order that the party paying may
collect upon it a part or the whole of the judgment debt
from another of the judgment debtors, will be entirely
nugatory. * * * But the rule, that a surety may take
an assignment of any security for the payment of the
debt, which is held by the creditor, unavoidably implies an
exception to the general rule that payment of a debt by a
codebtor discharges the other codebtors, whether the debt
rests in contract merely, or is merged in a judgment.
* * * We apprehend, therefore, that the rule, that
payment by a codebtor discharges the debt, must be sub-
ject to this exception; if the codebtor, making the payment,

is a surety, the debt will be holden undischarged, so far as
25
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is necessary to preserve and give effect to the collateral se-
curities against the principal, assigned by the creditor to
the surety, either voluntarily, or by a decree of a court of
equity. * * * The payment, for most purposes, dis-
charges the debt, but does not so discharge it, as to destroy
the security of the surety; but a judgment may be entered
up, to be levied on the property attached, or, if judgment
be rendered, a levy on that property may be effectually
made, though the execution would be enjoined, or set aside,
if used for any other purpose.” IKdgerly v. Emerson, 23
N. H. 555, 55 Am. Dec. 207.

The American cases on this subject are collected and
distinguished in 24 Am. & Eng. Ency. Law (1st ed.), 204-
206, and notes. See, also, Lidderdale v. Robinson, 12
Wheat. (U. 8.) 595; Pott v. Nathans, 1 Watts & Ser. (Pa.)
155, 37 Am. Dec. 456; Scaring v. Berry, 58 Ia. 20, 11 N. W,
108; Bank of Montpeclicr v. Diron, 4 Vt. 587, 24 Am. Deec.
640 ; Mason v. Picrron, 63 Wis. 239, 23 N. W. 119; Mitchell
v. DeWitt, 25 Tex. Supp. 180, 78 Am. Dec. 561.

The case at bar is easily distinguished from the cases of
Potvin v. Meyers, 27 Neb. 749, and Henry & Coatsworth
Co. v. Halter, 58 Neb. 685, cited by plaintiff in error. In
cach of these cases, the defendant who paid the judgment
was apparently primarily liable for the debt and it was
not ascertained by the-judgment that he stood in the rela-
tion of surety to the principal debtor.

In Wilson v. Burney, 8 Neb. 39, the facts were that
Humphrey Brothers had commenced an action against
IHorace Taylor, E. A. Berry and the defendant Burney,
and rccovered a judgment against Taylor as principal and
Berry and Burney as sureties. An affidavit for garnish-
ment was filed against the firm of Wilson & Phillips, sum-
mons issued thereon, the answer of the garnishees taken
and an order made that the garnishees pay the sum of
$85 into court. After this order was made an execution
was issued on the original judgment and the amount due
thereon was paid by Burney, who took an assignment of
the judgment to himself and brought an action under the
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judgment against Wilson & Phillips as garnishees. Judg-
ment was rendered in his favor and Wilson & Phillips
prosecuted error. This court held, the opinion being
written by Chief Justice MAXWELL:

“The principle is well settled that upon the payment
of the debt by the surety, he is entitled to the securities
held by the creditor against the principal debtor, and to
stand in his shoes, and it can make no difference that the
security is in the form of an order upon garnisices to pay
money into court. It follows that the defendant, being
entitled to be subrogated to the creditor’s rights in the
premises, the judgment of the court below must be
affirmed.”

The only difference in the facts between this case and
the case at bar is that an order had becen made upon the
garnishees to pay the money into court before the surcty
took the assignment of the judgment, but this does not
change the principle which is applicable.

Since the relation of principal and surety has been ad-
judicated and established between these parties, and since
an assignment has been made of the judgment from the
creditor to the surety, all that could be done in another
action has already been performed. Laws are established
for the purpose of affording a remedy where a person has
suffered a wrong. It was the plaintiff in error’s duty to
pay the judgment to the bank. Failing this, if he is called
upon by any other person to pay the debt, he has the right
to have it conclusively established that the person mow
calling upon him for payment occupies such a position
that if he pay the debt to him, he cannot be compelled to
pay the debt again to the original creditor.

When the person seeking payment has conclusively
shiown that he was the surety, that he paid the full amount
of the debt, and that the judgment against the defendant
has been assigned to him, there is nothing further neces-
sary to be proved to authorize him to compel payment.
These facts may be established by a separate action in the
nature of a suit in equity for subrogation, or suretyship
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may be shown, under the provisions of our statutes in the
original action itself, and if the judgment is in fact as-
signed, the surety may enforce it. No good can result from
compelling the defendant in error to maintain another
suit. The plaintiff in error has had his day in court and
should pay the debt without further litigation.

For these reasons the judgment of the district court is
correct and should be affirmed.

OLpHAM, C, concurs. AwmEs, C., dissents.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

WiLLiaAM F. MALONEY ET AL. V. JOHNSON-McLEAN CoM-
PANY ET AL,

Foep Jory 13, 1904, No. 13,598,

1. Appeal Bond: VaLmity. An appeal bond in an action for the fore-
closure of a mechanic’s lien, In which a personal judgment has
been rendered against the obligors, which is conditioned that
the appellants will pay all condemnation money, judgment and
costs which may be found against him or them on the final de-
termination of the cause in the supreme court, complies with
the first subdivision of section 677 of the code, is based upon a
sufficient consideration, and is valid.

2. Judgment, Finality of. The “condemnation money” mentioned
in the conditions of a bond given under the first subdivigion of
section 677 of the code is “found against the defendant” when
the judgment of the district court appealed from is affirmed
by this court.

ERROR to the district court for Douglas county: Guy
R. C. ReEAp, JUDGE. Affirmed. '

G. W. Shields, for plaintiffs in error.
C. 8. Lobingier and J. L. Kaley, contra.
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This is an action upon an appeal bond. The original
action was brought in the district court for Douglas
county by the defendants in error to foreclose a mechanic’s
lien against William F. Maloney and Emma F. Maloney,
plaintiffs in error. A judgment and decree was rendered
thercin against the plaintiffs in error, whereupon they
filed an appeal bond, with themselves as principals and
Hans Peterson as surety, which appeal bond was con-
ditioned as follows:

“Now, therefore, the condition of this obligation is such,
that if the said William F. Maloney and Emma F. Ma-
loney shall prosecute said appeal without delay and pay
all condemnation money, judgment and costs which may
be found against them on final determination of the cause
in the supreme court, then this obligation shall be null
and void, otherwise to remain in full force and effect.”
The cause was appealed to this court and by it affirmed,
McHale v. Maloney, 67 Neb. 532, and a mandate issued,
directing the district court to carry the judgment into
effect. In the case at bar, judgment was rendered in the
district court in favor of the obligees in the bond. It is
argued by the plaintiffs in error, first, that the appeal
bond was not a statutory bond, did not supersede any-
thing and was void for want of consideration; second,
that the bond was conditioned to pay only such condemna-
tion money, judgment and costs as should be rendered by
and in the supreme court, while the supreme court did
not render any judgment but simply affirmed the judgment
of the lower court.

In the action to foreclose the mechanic’s lien a personal
judgment was rendered against the plaintiffs in error. At
the same time the decree found that their interest in the
premises was a leasehold interest, and ordered that in
case the judgment was not paid within 20 days, an order
of sale be issued to sell the leasehold interest and the
buildings and improvements on the real estate to satisfy
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the debt. TUnderr the system of pleading and practice
which has prevailed in this state for many years with
reference to the foreclosure of mechanics’ liens, a plain-
tiff may in the same action pray for and receive a personal
judgment against a defendant for any amount found to
be due him from said defendant upon the contract be-
tween them under which the labor or material was fur-
nished, and may also have a finding and decree adjudicat-
ing the existence and validity of a mechanic’s or laborer’s
lien upon the property described in the claim of lien filed,
and in the petition, and an order of sale of the property
on which the lien exists to satisfy the amount due upon
the contract. The sale of the property upon which the
lien exists does not cancel or extinguish the debt or the
judgment, unless the proceeds of the same are sufficient
to pay the debt in full; the defendant still remains liable
to the plaintiff for any amount which may remain unpai!
on the judgment after the application of the proceeds of
the sale pro tanto upon the judgment, and the plaintiff
inay have execution therefor. McHale v. Maloney, supra.

The case of Clapp v. Maxwell, 13 Neb. 542, cited by
plaintiff in error, is not in point in this case, since an ac
tion for the foreclosure of a mortgage and one for the fore-
closure of a mechanic’s lien differ in many respects in this
state. That case merely decides that personal judgment
cannot be rendered in the first instance in an action for the
foreclosure of a mortgage.

The conditions of the bond under consideration are
those prescribed by the statute in cases of personal judg-
ments for the payment of money. Since the judgment
was a personal judgment which directed the pavment of
money, a bond which is conditioned that the ar sellant
will pay all condemnation money and costs which may
be found against him or them on the final determination
of the cause in the supreme court complies with the first
subdivision of section 677 of the code, is based upon a
sufficient consideration, and is valid.

As to the second contention of the plaintiffs in error, in
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which they urge that no judgment was rendered against
them in the supreme court and that consequently there is
no breach of the condition, it is sufficient to say that by
the words “condemnation money” is meant the damages
which the party failing in an action is adjudged or con-
demned to pay. When the supreme court affirmed the
judgment of the lower court, it “found” the condemnation
money “against the defendant.” It is true that the appeal
in the supreme court was a trial de novo. But it was at
the same time a review or re-examination of the decision
of the district court upon the facts. When this court
reaches the same conclusion upon appeal as the trial
court, its practice is to affirm the judgment of the district
court, which is in effect a finding and judgment against
the same parties, to the same effect, as the findings and
judgment of the district court. It is to be preferred that
the records of the district court of each county show judg-
ments against the persons residing therein, rather than
the records of the supreme court. When the judgment of
the district court awarding a money judgment against an
individual is affirmed by this court the “condemnation
money” is found against him, as contemplated by the
language of the statute.

We find no error in the record and the judgment should
be aftfirmed.

AMES and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERM, 1904.

Joun D. SMITH ET AL. V. STATE OF NEBRASKA.
- FiLEp SEPTEMBER 22,1904. No. 13,657.

1. Information. In charging the commission of an offense in an in-
formation, it is not necessary that the exact words of the statute
be used, provided the words employed are the equivalents in
meaning of those contained in the statute. Whitman . State,
17 Neb. 224.

2. . SurFIcTENCY. The court will give the words used in the
information their ordinary and commonly accepted meaning,
and, when viewed in this light, if the words employed mean the
same thing as those found in the language of the statute de-
nouncing the offense, the information will be upheld. ’

3. Whether allegations in an information charging
an assault and an attempt to commit a robbery include the es-
gential element of a felonious intent to rob, quere.

4. . ‘The allegations of the information set out in the

opinion held sufficient to charge an assault with intent to cominit
a robbery, and to support a judgment of conviction of such an
offense.

ERror to the district court for Douglas county: IRVING
F. BAXTER, JUDGE. Affirmed.

Martin Langdon and Dan J. Riley, for plaintiffs in
€rror.

Frank N. Prout, Attorney General, and Norris Brown,

contra.
(845)
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Horcowms, C. J.

Plaintiffs in error, defendants in the court below, were
informed against and convicted of the offense of an assault
with the intent to commit a robbery. The sufficiency of
the information to support a judgment of conviction is
challenged on the ground that the intent with which the
assault was committed is not sufficiently and specifically
charged in the information. The charging portion of the
information is “that on the 224 day of September, in the
year of our Lord nineteen hundred and three, John D.
Smith and James Gaughan, late of the county of Douglas
aforesaid, in the county of Douglas and state of Nebraska
aforesaid, then and there being, then and there in and upon
one Henry Herman unlawfully, feloniously, forcibly, and
by violence did make an assault, and then and there with
menaces, forcibly and with violence, feloniously did at-
tempt to take from the person of the said Henry Herman,
and against his will, thirty-five cents (35-100) in money,
of the value of thirty-five cents (35-100), the personal
property of the said Henry Herman, with the intent of
them, the said John D. Smith and James Gaughan, then
and there feloniously, forcibly and violently from the per-
son of him, the said Henry Herman, against his will to
steal, take and carry away said property; contrary to the
form of the statute in such cases made and provided, and
against the peace and dignity of the state of Nebraska.”
It is argued that the gist of the offense sought to be
charged consists in the intent with which the assanlt was
committed; that such intent must be distinctly alleged
and proved and that there is no intent whatever alleged
as to the assault charged in the information in the case
at bar. It is urged that the latter clause wherein it is
charged after the alleged attempt at robbery that it was
with the intent of the defendants “then and there feloni-
ously, forcibly, and violently from the person of him the
said Henry Herman, against his will to steal, take and
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carry away said property” has no connection with the al-
leged assault, and that such intent as therein alleged
cannot refer back and show the intent with which the
alleged assault was committed. It is the well settled doc-
trine in this state, that in charging the commission of an
offense in an indictment or information it is not neces-
sary that the exact words of the statute be used, pro-
vided the words employed are the equivalents in meaning
of those contained in the statute. TVhitman v. State, 17
Neb. 224 ; Kirk v. Bowling, 20 Neb. 263 ; Hodgkins v. State,
36 Neb. 160 ; Wagner v. State, 43 Neb. 1; Bartley v. State,
53 Neb. 310; Carrall v. State, 53 Neb. 431. Section 14 of
the criminal code provides that, if any person shall assault
another with intent to commit a robbery, every person so
offending shall be imprisoned, etc. It is clear that the
gravamen of the offense sought to be charged in the infor-
mation in the case at bar is the intent of the accused to
commit a robbery; that this intent is the very essence of
the erime and must be charged explicitlv. The allegation
of intent cannot be aided by intendments. O’Connor v.
State, 46 Neb. 165; State r. Hughes, 38 Neb. 3665 Smith r.
State, 21 Neb. 552. It is, however, the duty of the court
to give the words used in the information the ordinary
and commonly accepted meaning, and, when viewed in this
light, if the words employed mean the same thing as those
found in the language of the statute denouncing the
offense, then the information should be sustained.

It is insisted by the state the allegation that the de-
fendants, at the time of the assault, attempted with men-
aces, forcibly, and with violence to take from the person
therein mentioned, the money described, is in and of itself
sufficient to charge an assault with intent to commit a
robbery. The word attempt, it is argued, is broader and
more comprehensive than the word intent and includes
within its meaning the latter term; that in charging the
attempt to take from the person named, forcibly and with
violence, the property mentioned, it is charged that the
defendants not only intended to commit a robbery but
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also went further and endeavored to carry out and to
execute the intent. Authority entitled to weight and re-
spectful consideration is not found wanting in support of
this view as to the force and effect of the allegation of an
attempt to commit a robbery found in the information.
In Bishop, Criminal Procedure, sec. 80, the author, quot-
ing an expression found in an opinion of the supreme court
of Alabama (Prince . State, 35 Ala. 307), says:

“It seems impossible to doubt that the only distinction
between an intent and an attempt to do a thing, is, that
the former implies the purpose only, while the latter im-
plies both the purpose and an actual effort to carry that
purpose into execution”; and it is then observed by Mr.
Bishop: “Since, therefore, the word ‘attempt’ embraces
the full meaning of ‘intent, with something more,
it is not impossible the courts may hereafter hold
it to be an admissible substitute in an indictment.” The
text in the authority quoted from is fully supported and
borne out by the decisions of the court of criminal appeals
of Texas, in Atkinson v. State, 34 Tex. Cr. App. 424, 30 S.
W. 1064 ; Runnells v. State, 34 Tex. Cr. App. 431, 30 S. W.
1065. We prefer, however, not to rest our conclusion_ as
to the sufficiency of the information in the case at bar on
the construction of the allegation of attempted robbery to
which we have adverted, but rather to hold to the view
that the allegation of an assault with the intent to commit
a robbery is sufficiently explicit and distinct in other
language found in the information. A fair interpretation
of the langunage used justifies the view that the averments
found in the information charge that on the 22d of Sep-
tember in the year stated, and in the county and state
mentioned, the defendants made an unlawful assault on
the person of Henry Herman and that they then and there
—that is, at the same time and place, and necessarily as a
pért of the same transaction—with menaces, forcibly and
with violence, and feloniously attempted to take from the
person of the said Herman against his will 35 cents, being
the personal property of the said Herman, with the intent
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then and there—that is, at the same time and place, and as
a part of the same transaction—feloniously, forcibly and
violently and against his will to take from the person of
the said Herman and to steal and carry away said prop-
erty.  The assault, the attempt to rob, and the alleged
intent to commit a robbery, are manifestly joined together
as one transaction and involve an act or a series of acts
with the felonious intent accompanying the same, all of
which are connected and relate to the one transaction
charged and complained of in the information. The acts
charged and the evil intent as alleged combine and in
point of time concur, and this in law charges the crime of
an assault with intent to commit a robbery. The alleged
attempt to commit the robbery, as charged, manifestly,
under a familiar rule of law includes the lesser offense,
to wit, the assault; and the conclusion, thercfore, is fairly
warrantable that the acts charged, that is, the attempt to
commit a robbery, including the assault, werc with the
intent, as alleged, to by force and violence take from the
person mentioned the money described, and this would
constitute, if accomplished, the crime of robbery. The
assault is undoubtedly specifically charged, and that it was
vrith the intent to commit a robbery is as clearly inferable
from a con=ideration of the language used in the charging
part of the information as that an unlawful assault is
properly alleged. The conclusion proper to be drawn from
the allegations of the information-is, that the defend-
ants arc distinetly charged with an assault with the intent
to commit a robbery, and that it is sufficient to support the
judgment of conviction pronounced against them.

It is further urged that the information is vulnerable to
the objection of insufficiency in that it does not charge that
the intended robbery was to be accomplished by violence
but.only with violence; that the words as used mean noth-
ing more than that the act contemplated and complained
of was to be accompanied with violence but not accom-
plished by violence, which it is said are not at all the same.
The reasoning urged in support of this objection is guite
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ingenious but not convincing. Giving the words used their
ordinary meaning, the only inference to be drawn there-
from is that the defendants made an unlawful assault with
the intent to by force and violence commit a robbery.
What is alleged is that the defendants intended to com-
mit the erime of robbery in making the assault charged and
that the instrumentalities to be used to accomplish the
crime were force and violence to be exerted toward or
against the person assaulted. The line of reasoning urged
is altogether too subtle for practical purposes and its
adoption would render the court’s administration the
means for escaping justice rather than for the promotion
and enforcement of it.

The information being sufficient to support the judgment
of conviction, the same should be affirmed, which is ac-
cordingly done.

AFFIRMED.

EUGENE L. 'ERGUSON V. STATE OF NEBRASKA.
F1LED SEPTEM.BEB. 22,1904. No. 13,675.

1. Cross-Examination of Witness. “When a witness is cross-exam-
ined on a matter collateral to the issue he cannot, as to his
answer, be subsequently contradicted by the party putting the
question.” Johnston v. Spencer, 51 Neb. 198.

2. : CoLLATERAL Facrs. “The test of whether a fact inquired
of in cross-examination is collateral is, would the cross-examin-
ing party be entitled to prove it as a part of his case tending

to establish his plea.” Johnston v. Spencer, 51 Neb. 198.

3. Accused as Witness. In a criminal action, when an accused takes
the witness stand in his own behalf, he is put in the position of
an ordinary witness and subject to the rules goverz}ing the usual
cross-examination.

4,

: CrepiBlLITY. The credibility of such a witness is to be
determined and tested by the same principles that are applicable
alike to all witnesses who testify in a case.

ERROR to the district court for Clay county: LESLIE G.
HURrD, JUDGE. Reversed.
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William 3. Clerk, for plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

HoLcoums, C. J.

An information was filed in the district court for Clay
county against the defendant, who appears in this court as
plaintiff in error, consisting of two counts; the first charg-
ing him with a night-time burglary of a store building,
with the intent to steal and with the stealing of cerfain
property from the building alleged to have been burglar-
ized, of a certain description and value as set forth in the
information. In the second count, the defendant is charged
with having reccived the property thus alleged to have
been stolen, knowing the same to have been stolen. A trial
upon the issue raised by a plea of not guilty resulted in a
verdict in favor of the defendant on the first count and
finding him guilty on the second. The burglary and lar-
ceny alleged were located in the town of Harvard in said
county.

Several errors are complained of but we shall content
ourselves with the discussion and consideration of one
only; deeming a more extended review of the record un-
necessary and unprofitable.

The defendant was a witness in his own behalf. In giv-
ing his testimony during his examination in chief, it de-
veloped that, at or about the time of the alleged crime, he
was engaged in selling a patent self-wringing mop, the
business being conducted by canvassing the differcnt towns
and homes throughout the ecounty where the offense was
alleged to have been committed. On cross-examination,
the defendant was asked if he had not, at the time of the
alleged offense, been engaged in other than the mop busi-
ness and answered that he had sold some other things. On
further cross-examination, it was developed that the wit-
ness had sold as a “side line,” as he termed it, cream barom-
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eters, and a few ladies’ furs. He was then asked where he
obtained these latter mentioned articles which he had sold
and answered that he had received them from a brother at
Pleasant Hill, Missouri. He was then asked if he had vot
sold one of the furs to a Mrs. Gordon residing in (lay
county where the offense was alleged to have been com-
mitted, and answered that possibly he had. This is the
substance of the cross-examination regarding the point re-
ferred to. After the defendant had rested, the prosecution
was permitted over the defendant’s objection to prove by
the Mrs. Gordon mentioned, that she had purchased a fur
collarette from the accused and that, at the time of the
purchase, it had a paper tag attached showing the cost and
selling price such as is used by merchants generally. The
prosecution was then permitted to prove further by one
Kemp, who was in the mercantile business at Fairmont,
Nebraska, that the collarette purchased by Mrs. Gordon
from the defendant was or had been a part of his stock of
merchandise; and that the tag which was introduced in evi-
dence was one used by him in his business, and the marks
thereon were in his handwriting. This is the substance of
the evidence permitted to be introduced by the state over
defendant’s objection, for the purpose, it scems, of contra-
dicting his statements as to where he had obtained the furs
he had testified to having and seclling, and of impeaching
his credibility as a witness. Touching this feature of the
case, the court instructed the jury when the case was sub-
mitted to them for consideration as follows:

“The testimony that has been offered in this case with
reference to other property in the possession of the defend-
ant, other than that charged to have been feloniously taken
from the Higgins Hardware Company, is to be considered
by you for no other purpose and as having no other bearing
upon your conclusions in this case save and except as
affecting the credibility of the defendant E. L. Ferguson
as a witness in his own behalf.” In the twelfth instruction,
among other things, it is further said:

“The credit of a witness depends largely upon two
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things; that is, first, his ability to know what occurred, and
his disposition for telling the truth.”

It is earnestly urged on the part of the defendant, that
error was committed to his prejudice by the admission of
the impeaching testimony to which reference has been
made, and the giving of the instruction which we have
quoted at length. We are of the opinion that the evidence
objected to, and the instruction complained of, both of
which are related and may be considered together, do not
conform to the principles governing the competency and
admissibility of evidence, and was error prejudicial to the
substantial rights of the defendant. While no evidence
appears in the record tending to show that the furs which
the defendant had been selling, or the one sold to Mrs.
Gordon which was introduced in evidence, had been stolen,
yet one can hardly escape the conviction from a reading of
the record, notwithstanding the court’s instruction, that
the prosecution not only sought to show that the defendant
had falsified in stating he had received these articles from
his brother in Missouri, but also that he had come into
possession of them by some questionable method. 'We may
assume, however, that the instruction quoted limiting the
scope of the evidence to the defendant’s credibility as a
witness, removed objections otherwise, and yet it is mani-
fest that the controversy regarding where the defendant
obtained the furs he was selling while prosecuting his other
business was a collateral matter wholly immaterial to the
real issue to be tried in the case. If that were an issue,
then, in all fairness, the accused should have had an op-
portunity to procure the testimony of his brother in Mis-
souri and probably other witnesses, to establish the truth
of his version as to where he obtained these articles; and
this but illustrates the wisdom of adhering to the issues
fairly raised by the charge in the information and the plea
of not guilty thereof. If an issue might be raised as to
where the furs were obtained, a like issue might also be
raised regarding where he obtained his cream barometers
and his p;éent mop sticks, and by these side excursions
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sight would be altogether lost of the question of his guilt of
the crime charged in the information. Such inquiries into
collateral matters would raise such a multiplicity of issues
as to render litigation interminable, and could but have the
cffect of confusing the jury, who are the triers of fact, to
such an extent as to prevent a fair and intelligent verdict
on the real issues of fact in many of the cases submitted to
them. Whether the defendant obtained the fur collarette
from his brother in Missouri, or whether it was a part of
the stock of merchandise of the witness Kemp, and secured
by some undisclosed means from him, would in nowise
throw any light upon the question of his having received
the stolen property alleged in the information, knowing it
to have been stolen. Whether he told the truth as to where
he obtained these articles would, in a sense, affect his credi-
bility as a witness, but not in a legal sense unless it was
regarding a matter material to the main issue and to the
facts which it is permissible to prove in establishing that
issue. In Johnston v. Spencer, 51 Neb. 198, the rule is
stated thus:

“When a witness is cross-examined on a matter collat-
eral to the issue he cannot, as to his answer, be subse-
quently contradicted by the party putting the question.”
In the same case it is held that “The test of whether a fact
inquired of in cross-examination is collateral is, would the
cross-examining party be entitled to prove it as a part of
his case tending to establish his plea.” See also Davis v.
State, 51 Neb. 301, 340; Myers v. State, 51 Neb. 517, and
Zimmerman v. Kearney County Banlk, 57 Neb. 800. In an
early case—Smith r. State, 5 Neb. 181—it is ruled that a
witness cannot be cross-examined as to any fact which is
collateral and irrelevant to the issue merely for the pur-
pose of contradicting him by other evidence if he should
deny it, thereby to discredit his testimony. Stated another
way, the rule is that, when a party on cross-examination
asks a witness an immaterial or irrelevant question, he is
concluded by the answer and will not be permitted to call
a witness to contradict it. McDuffie v. Bentley, 27 Neb,
380. :
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The accused when he took the witness stand in his own
behalf put himself in the position of an ordinary witness
and was subject to the rules governing the usual cross-
examination. His credibility as a witness was to be de-
termined and tested by the same principles that are ap-
plicable alike to all witnesses who testify in a case. The
rule secems to be universal to the effect that self-contradic-
tion of a witness can be established by direct testimony of
an opposite character only when the statements to be con-
tradicted relate to a material fact in issue in the trial of
the particular case. This is not saying that in the cross-
examination itself a witness may not be interrogated as to
facts or statements upon collateral matters, but only that
his denial or his testimony in relation to such collateral
matters will furnish no foundation for further testimony
of an impeaching character on the point, unless the testi-
mony sought to be impeached relates to facts and state-
ments which are material to the issues. Applying the prin-
ciples deducible from the authorities above cited to the
facts as disclosed by the record in the case at bar, it be-
comes apparent that the method adopted by the prosecution
and permitted by the court over the defendant’s objections
to impeach his credibility as a witness does not find sup-
port or sanction under the rules of evidence governing such
questions, and it goes without saying that if these prin-
ciples have been violated in this respect that the error
committed was highly prejudicial to the defendant and
calls for a reversal of the sentence of imprisonment pro-
nounced against him on the verdict of guilty returned by
the jury. The judgment is therefore reversed and the
cause remanded for a new trial.

REVERSED.



356 NEBRASKA REPORTS. [VoL. 72

Gandy v. Estate of Bissell.

MARY E. GANDY v. ESTATE OF WILLIAM C. BISSELL ET AL.
FiLep SEPTEMBER 22, 1904. No. 13,359.

1. Trial: EvipENCE. The evidence in this case is found to be sufficient
to require the submission of the issue to the jury.

2. Pleading: EvIDENCE. A fraudulent alteration of the note sued upon
may be shown under the general issue, and, when the whole
evidence fairly raises the question, testimony tending to show
that no such indebtedness as the one sued upon ever existed is
competent upon the issue of alteration.

3. Action on N’ote: EvIDENCE. In an action upon a promissory note,
the plaintiff’s possession and production of the note at the trial
is prima facie evidence of delivery and ownership.

-

: DeELIvERY. If the note when executed is by agreement of
the parties delivered to a third person to be by him delivered to
the payee upon the performance of a condition precedent, and
the condition is performed after the death of the maker of the
note, the delivery becomes complete by the performance of the
condition.

: EvipENCE. When, in an action upon a promissory note,
there is evidence tending to show that the note sued upon is not
the genuine note of the defendant, it is completent to show the
circumstances surrounding the parties at the time of the alleged
execution of the note.

ERrOR to the district court for Richardson county:
JOHN 8. STULL, JUDGE. Reversed.

8. P. Davidson and Rcavis & Reacis, for plaintiff in
error.

C. Gillespie and Francis Martin. contra.

SEDGWICK, J.

The nature of this case is sufficiently stated in the
former opinions of this court. In Gandy v. FEstate of Bis-
sell, 3 Neb. (Unof.) 47, a judgment of the district court
for Richardson county in favor of the defendant estate
was reversed for errors there pointed out. After another
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trial in the district court, the case was again brought
here, and a second judgment of the distriet court in favor
of the defendant estate was affirmed. 5 Neb. (Unof.) 184.
Upon rehearing and further argument we are convinced
that the last judgment of the district court is also
erroneous, and a new trial must be had.

1. The plaintiff insists that the court should have given
a general instruction in her favor, but we-are satisfied that
the plaintiff was not entitled to such instruction for the
reasons stated in the former opinion herein, and for other
reasons that appear in the record. We are satisfied that
the question of the sufficiency of the evidence in this case is
preeminently one for the jury, and not a question for the
court, and as there must be another trial, it is apparently
unadvisable to state further reasons for this conclusion.

2. No doubt the evidence of the witness Hawley was
competent. There was sufficient evidence before the jury
to justify the conclusion that Mr. J. L. Gandy was either
the real party in interest or had such control of the
business of Mrs. Gandy that his admissions in regard to
this note would be competent. His wife, Mary E. Gandy,
took no part in transacting any of the business with Mr.
Bissell. If she had any interest in the business whatever,
she was content to leave the entire management thereof
with her husband. There was evidence that Mr. Bissell
had been told that the Gandys—that is, J. L. Gandy and
his wife—claimed to hold a large demand against him.
He therefore sought a settlement, and it was in pursuance
of this desire of Mr. Bissell’s that the Hawley settlement
was made. Mr. Gandy knew this, and, although he was
acting for his wife in all things as well as for himself, he
completed a settlement with Mr. Bissell without mention-
ing the existence of this extraordinary claim. Not only so,
but if Mr. Hawley’s testimony is to be believed, Mr. Gandy
assured him that all claims of both himself and wife were
settled, and that his interest and authority were such that
it was unnecessary to have Mrs. Gandy’s signature to the
receipt which was given as evidence of complete settlement.
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Such evidence tends to show that at that time, at least, no
such claim existed as the one now sued upon, and was com-
petent for that purpose. There was no plea of payment or
settlement of this particular claim, and such defense, of
course, could not be available to the estate. This distine-
tion should have been made clear to the jury in the court’s
instructions. It was competent to prove under the issues
joined that no such claim as that sued for ever existed,
and because the proof offered tended in that direction it
was competent. The jury should have been informed of
the fact that there was no allegation of payment or settle-
ment of the claim, and that the evidence in question was
not allowed for the purpose of proving such payment or
settlement.

The third instruction asked by the plaintiff was an
attempt to supply this necessary information to the jury,
but was properly refused by the court because it contained
the statement that if “the signature to the note in con-
troversy is the genuine signature of William C. Bissell
they will find for the plaintiff.” This was not the law of
the case, because under the issues formed, the signature
might be genuine; in fact, it would seem from the evidence
that the name signed to the note was the genuine signature
of Bissell, and yet under the issues it was competent to
prove that Mr. Bissell did not sign the note sued upon. If
the note had been fraudulently changed and the amount
raised after the signature of Mr. Bissell, it was a forgery
and was no more the note of Mr. Bissell than if the signa-
ture itself had been forged and was not the genuine signa-
ture of Mr. Bissell. This defense may be made under the
general issue. 3 Randolph, Commercial Paper (2d ed.),
sec. 1783. There was evidence tending to show that Bissell
had given small notes to plaintiff, and under all of the
evidence it was for the jury to say whether the note sued
upon was genuine. As well might the court have in-
structed the jury to find a verdict for the plaintiff as to
have given this instruction as asked. )

3. The third and fourth instructions given by the court
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for the defense, we think, are clearly erroneous and require
a reversal of the judgment. The plaintiff had possession
of the note, produced it upon the trial and it was received
in evidence. This made a prime facie case of due delivery
of the note. The defense undertook to prove that the note
was, in fact, not delivered to Gandy until after the death
of Mr. Bissell. This evidence on the part of the defense
was not very satisfactory, and tended likewise to prove
that Mr. Bissell had made himself liable upon some kind of
hond at Mr. Gandy’s request, and that when the note in suit
was executed, it was, by agreement between the parties,
left in the hands of a third party until such time as Mr.
Gandy should cause Mr. Bissell to be released from lia-
bility upon his account, and that after Mr. Bissell’s death
the bond upon which Mr. Bissell was liable for Mr. Gandy
had been satisfied, and the note then delivered to Mr.
Gandy by the holder thereof pursuant to the original agree-
ment. This seems to be the only evidence offered to over-
come the presumption of due delivery of the note, which
arises from the fact of possession. In this condition of the
evidence upon this point the four instructions, which are
set out in the former opinion herein, were given in behalf
of the defense.

In an early Massachusetts case, which may be said to be
a leading case upon this point, it was said by Mr. Chief
Justice Parsons:

“If a man deliver a bond as an escrow, to be delivered
on condition performed, before which the obligor or obligee
dies, and the condition is after performed—here there
could be no second delivery, yet is it the deed of the
obligor from the first delivery, although it was only in-
choate; but it shall be deemed consummate by the per-
formance of the condition.” Wheelwright v. Wheelwright,
2 Mass. *447, 3 Am. Dec. 66; 6 Am. & Eng Ency. Law
(1st ed.), 8(0 871.

The statement is repeated in these instructions that
to constitute a delivery that would be recognized in the
law, the note must have been delivered to Mr. Gandy Dby
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Mr., Bissell in his lifetime, or by the duly appointed
executor of his estate after his death. It ir insisted that
this proposition is technically correct and that a delivery
in escrow, as indicated in the evidence above referred to,
if the conditions afterwards were complied with by Mr.
Gandy, would be, in the view of the law, a delivery by Mr.
Bissell in his lifetime to Mr. Gandy, and so come techni-
cally within the language of the instructions; but there ix
nothing in the record to indieate that the jury understood
this technical meaning to be intended by the court in theso
instructions. On the other hand, it seems very probable
that from the repetition of this language, in the absence
of any further explanation, the jury understood the court
to mean that unless Mr. Bissell in person, or the executor
of his estate after Mr. Bissell’s death, manually delivered
the note to Mr. Gandy, it was no delivery which the law
would recognize. The jury should have been fully in-
structed upon the law of conditional delivery, which was
not done, and we think that, in view of the circumstances
under which these instructions were given, they were
clearly erroneous. '

4. It was maintained by the defense that Mr. Bissell
was a well to do man, and that it was highly improbable
that he should have been indebted to the plaintiff for so
long a time. The evidence of the witness Wilson tended
to show that it was necessary for Mr. Bissell to borrow
money with which to pay his taxes in 1889. It seems to
have been the contention of the plaintiff, and supported by
some evidence, that the indebtedness for which the note
in suit was given existed at that time. We think, there-
fore, the court erred in not allowing the jury to consider
the evidence of the witness Wilson.

The judgment of the district court is reversed, and the
cause remanded.

REVERSED.
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ALFRED MOLINE V. STATE OF NEBRASKA.
FrLep SEPTEMBER 22,1904. No.13,381.

1. Comstitutional Law. Chapter 104 of the laws of 1899, amending
section 125, chapter 58 of the criminal code of 1873, is valid, and
not in conflict with section 11, article III of the constitution.
The amendatory act is germane to the subject of the original
section,

9. Statutes: AMENDMENT. The language of the section as amended
fairly includes written instruments conveying the title to real
estate to the one perpetrating the fraud, and thus securing the
signature of a person or persons thereto.

3. Information. While the section as it now stands defines two
offenses, to wit, obtaining money or property by means of fraud
and false pretenses, and fraudulently dispesing of property to
defeat creditors, but one of these offenses is charged in the infor-
mation, and it is not vulnerable to a motion to quash for
duplicity.

: DEMURRER. The information examined, and held sufficient
in form and substance to resist a demurrer.

5. Instructions given by the court on his own motion examined and
approved.

6. Evidence examined, and found sufficient to sustain the conviction
and sentence herein. :

ERRrOR to the distriet court for Phelps county: Ebp L.
ApAaMS, JUDGE. Affirmed.

W. P. Hall, J. L. McPheeley and H. M. Sinclair, for
plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

BARNES, J.

An information was filed in the district court for Phelps
county, against the plaintiff in error, by which it was
attempted to charge him with a violation of the provisions
of section 125 of the criminal code, by obtaining, through
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fraud and false pretenses, the signatures of Frederick
Krapf and his wife, Christina, to a certain warranty deed,
an instrument in writing, conveying to him their farm
described as follows: The southeast quarter of section 24,
township 5 north of range 20 west of the 6th P. M., situated
in Phelps county, Nebraska. A trial resulted in a verdict
of guilty and a sentence thereon. The accused prosecuted
error, and the judgment was reversed on account of the
insufficiency of the information. Moline v. State, 67 Neb.
164. When the mandate was returned a new information
was filed charging the same offense, but in more explicit
terms, and which was sufficient in form and substance to
comply with the rules of criminal pleading. A second
trial resulted in another conviction, and the accused was
sentenced to serve a term of two years and four months in
the state penitentiary. He thereupon prosecuted error,
and the case is again before us for determination.

1. It is strenuously urged that section 125 of the
criminal code as it now appears in the Compiled Statutes,
is unconstitutional and void. The original section, as
found in the eriminal code of 1873, reads as follows:

“If any person by false pretense or pretenses, shall ob-
tain from any other person, any money, goods, merchan-
dise, or effects, whatsoever, with intent to cheat and
defraud such person of the same, or shall fraudulently
make or transfer any bond, bill, deed of sale, gifts, grants,
or other conveyances, to defeat his creditors of their just
demands, such person so offending, shall be fined in any
sum not exceeding five hundred dollars, or be imprisoned
in the jail of the county, not exceeding ten days, or both, at
the discretion of the court.”

Several ineffectual attempts were made to amend this
law, and finally the legislature, at its session in 1899
(Laws 1899, ch. 104), passed an act by which the section
was made to read as follows:

“If any person by false pretense or pretenses shall obtain
from any other person, corporation, association or partner-
ship, any money, goods, merchandise, credit or effects
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whatsoever with intent to cheat or defraud such person,
corporation, association or partnership of the same, or
shall sell, lease or transfer any void or pretended patent
right, or certificate of stock in a pretended corporation and
take the promissory note or other valuable thing of such
purchaser,or shall fraudulently make and transfer any bill,
bond, deed of sale, benefit or grant or other conveyance to
defraud his creditors of their just demands, or if he shall
obtain the signature or indorsement of any person to any
promissory note, bank draft, bill of exchange, or any other
instrument in writing, fraudulently or by misrepresenta-
tion, if the value of the property, or promissory note, or
written instrument or credit, fraudulently obtained or con-
veyed as aforesaid, shall be thirty-five (35) dollars, or up-
wards, such person so offending shall be imprisoned in the
penitentiary not more than five (5) years nor less than one
(1) year; but if the value of the property be less than
thirty-five (35) dollars, the person so offending shall be
fined in any sum not exceeding one hundred (100) dollars,
or be imprisoned in the jail of the county not exceeding
thirty (30) days and be liable to the party injured in the
amount of damages sustained.”

The information herein is founded on a violation of that
part of the section inserted by the amendment, to wit:

«Or it he shall obtain the signature or indorsement of
any person to any promissory note, bank draft, bill of ex-
change, or any other instrument in writing, fraudulently
or by misrepresentation, if the value of the property, or
promissory note, or written instrument or credit, fraudu-
lently obtained or conveyed as aforesaid, shall be thirty-five
(35) dollars or upwards, such person so offending shall be
imprisoned in the penitentiary not more than five (5)
years nor less than one (1) year.”

And the contention is that this provision is void, be-
cause it is not embraced in the title of the amendatory act,
and is not germane to the subject of the section amended.

It is conceded that the title of the act of 1873, establish-
ing a criminal code, was broad enough to embrace section
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125, as it now stands. This disposes of the question of
the title, for it is a rule of general application that where
the title to the original act is broad enough to embrace
the amendment, the new matter inserted thereby, if ger-
mane to the act or section of the act amended, will be held
valid. Cooley, Constitutional Limitations (5th ed.), *146,
and note; Brandon v. State, 16 Ind. 197; State v. Bowers,
14 Ind. 195.

This brings us to the question as to whether the amend-
ment is germane to the subject matter of the original sec-
tion. It must be remembered that the subject of the sec-
tion was fraud. By its enactment it was sought to prevent
persons from obtaining money or property by means of
fraud and false pretenses, and to prohibit persons from
fraudulently disposing of, or conveying away their prop-
erty for the purpose of defrauding their creditors. Tt has
been’ amply demonstrated by experience, that the original
section was not specific enough in its terms to embrace
many of the transactions resorted to by dishomest and
evilly disposed persons to fraudulently obtain the money,
property and effects of their victims. And so, the legisla-
ture, to make the law more far-reaching and effective,
adopted the amendment under consideration, which pro-
vides that to obtain, by means of fraud and false pretenses,
the signature of a person to an instrument in writing by
which property is conveyed to, or anything of value ob-
tained by, the person perpetrating the fraud, is a violation
of the act and punishable as therein provided. This pro-
vision is certainly germane to the subject of the original
section; it is merely an amplification thereof. It is con-
ceded that the whole matter as it now appears in the
section as amended might have been included in the
original section, and would have been embraced in the
title to the act in which the section in question is found.
It seems clear that the matter contained in the amend-
ment is simply a desecription of fraudulent acts or trans.
actions not embraced in the original section, and of the
same nature, and is germane to the subject thereof. In
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the case of Perry v. Gross, 25 Neb. 826, the title to the
amendatory act in question was: “An act to amend section
214 of the criminal code, chapter 58 of the General Statutes
of 1873.” (Laws 1875, p. 2.)

The object of the original section was to prevent gam-
bling. The title was held sufficient to authorize an amend-
ment to the section giving the right to recover money or
property lost in gambling, and that the amendment was
germane to the subject of the original section. See also
Henry v. Ward, 49 Neb. 392; Larned v. Tiernan, 110 Tl
173; Fidelity Insurance, Trust & Seafe Deposit Co. v.
Shenandoah Valley R. Co., 86 Va. 1, 19 Am. St. Rep. 858,
872, and note; Bobel v. People, 173 T1l. 19, 64 Am. St. Rep.
96, and note. e therefore hold that section 125 of the
criminal code, as amended, is valid, and is not in conflict
with the provisions of section 11, article 11I of the constitu-
tion.

2. It was contended orally, at the hearing, that the
language of the section is not comprehensive enough to
include a deed like the one in question, and the maxim
Expressio unius est cxclusio alterius was invoked to sus-
tain this contention. [t seems clear that this rule should
not be applied to the act in question. By enumerating
certain instruments in writing, none of which conveys
property, and then concluding with the words:

“Or any other instrument in writing, fraudulently or by
misrepresentation, if the value of the property, or promis-
sory note, or written instrument or credit, fraudulently
obtained or conveyed as aforesaid, shall be thirty-five (35)
dollars or upwards.”

The legislature must have intended to include deeds con-
veying real estate, and so understood the matter at the
time the amendment was adopted. We therefore conclude
that such deeds are fairly embraced by the language of
section 125 in question.

3. It is further claimed that the trial court erred in
overruling the defendant’s motion to quash the informa
tion, because it charged two distinct and separate offenses,
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viz., obtaining property by false pretenses, and obtaining
signatures to a written instrument. It seems clear to us
that the information charges but one offense. 1t is
charged, in the information, that the defendant, by means
of fraud and false pretenses, obtained the signatures of
Frederick Krapf and wife to a certain warranty deed by
which the title to their farm was conveyed to him, and that
the value of the deed thus obtained and of the land con.
veyed was $2,500. So we conclude that the information
charges but one offense.

Under this head, it was further contended that the ac-
cused was charged with the independent and distinct
offense of selling and conveying land without a title; or in
other words a violation of section 127 of the criminal code.
It is a sufficient answer to this contention to say that he
was charged with a violation of the provisions of section
125, and was tried for that offense, and no other. It
further appears, from the evidence, that he did not convey
the Indiana land to the prosecuting witness, for the deed
therefor was executed by one C. N. Miller, and not by the
accused. It thus appears that a prosecution under section
127 would have failed for want of evidence to sustain it.

4. It is insistéd that the trial court erred in overruling
the defendant’s demurrer to the information, for the reason
that it was charged that the value of the deed in question
was $2,500, when in fact and in truth it was worth nothing,
and the accused therefore obtained nothing by his
fraudulent acts” We do not so view the question. The
words of the statute (see. 125, criminal code) are: “If
the value of the property, or promissory note, or written
instrument or credit, fraudulently obtained or conveyed
as aforesaid,” and it is evident that the legislature in-
tended the word “value” to mean the amount of the lia-
bility expressed, assumed or incurred by means of the
written instrument to which the signature was fraudu-
lently obtained. It is true that at the common law a
promissory note had no intrinsic value, and the same may
be said of a deed or other instrument in writing. 1 Mec-
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('lain, Criminal Law, sec. 543. But promissory notes and
like instruments in writing are made the subjects of larceny
by statute in this and many other states. And by the
section in question, they are also made the subject of the
crime of obtaining property by false pretenses. There-
fore, the value of an instrument in writing, within the
meaning of the statute, must be taken to be the amount of
the liability expressed therein, or assumed thereby. The
execution of a warranty deed necessarily includes cove-
nants of title, and the liability of the grantor incurred
thereunder may equal the consideration paid therefor, or
incurred thereby, which also may be the full value of the
land conveyed. State v. Butler, 47 Minn, 483, 50 N. W,
532. And this rule seems to be recognized in Turner v.
State, 1 Ohio St. 421. For these reasons we hold that
the demurrer was properly overruled.

Some stress is placed on the fact that the land was re-
conveyed to Krapf after the information was filed and
the accused placed on his trial. It is clear, however,
" that a reconveyance of the land constituted no bar to the
prosecution.

5. Complaint is made of some of the instructions given
to the jury by the court on his own motion. We have
carefully examined these instructions, and find that they
fairly state the law applicable to the facts in question
herein. It seems clear from the record that the accused,
by means of fraud and false pretenses, obtained the signa-
tures of Frederick Krapf and his wife to the deed in ques-
tion, as alleged in the information; that it is such an
instrument in writing as is embraced by the letter and the
spirit of section 125 of the criminal code; that it con-
veyed the land described therein to the accused; that the
value of the deed in question within the meaning of the
statute was more than $35, to wit, $2,500; and that the
evidence is sufficient to sustain the conviction and sentence
herein.

We find no reversible error in the record, and the judg-
ment of the district court is therefore

AFFIRMED.
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ALEXANDER DBLAIR V. STATE OF NEBRASKA.
FLEp SEPTEMBER 22,1904. No.13,703.

Instructions to the jury must be based upon and applicable to the
evidence; and where in the trial of a criminal case an instruction
is given without any testimony to sustain it, and prejudice results
thereby, a new trial will be granted.

ERROR to the district court for Cedar county: Guy T.
GRAVES, JUDGE. Reversed.

J. C. Engleman and W. E. Gantt, for plaintiff in error.

Frank N. Prout, Attorney Gencral, and Norris Brown,
contra.

BARNES, J.

At the November, 1903, term of the district court for
(C'edar county, an information was filed against onc
Alexander Blair, charging him with the crime of murder
in the first degree for the killing of one Cornclius Balliet.
To this information the accused entered a plea of not
guilty. He was thereupon tried, and found guilty of man-
slaughter. From a sentence of seven years in the state
penitentiary he brings error.

It appears from the evidence that on Saturday the 15th
day of August, 1903, Blair called at the home of Balliet
in Cedar county, and in the evening accompanied the
family to a neighbor’s where they had a dance; that during
the day the deceased had been to Yankton, South Dakota,
accompanied by a step-son, and while on the way had
fallen out of the buggy, striking on his head; that there-
after he complained of being sick at the stomach and of
having pains in his head; that he partook very freely of
intoxicants during the day, and to use the words of the
witnesses, “Was as drunk as he could be and get around.”
He went with the others to the dance, and there drank
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considerable beer; it being shown that he, together with
the other persons present, drank four four-gallon kegs
of that beverage. When the beer was all consumed Balliet,
with his family, accompanied by Blair, returned home, it
then being about three o’clock on the morning of the 16th
instant. It clearly appears that the deccased was very much
intoxicated, and that when in that condition he was ex-
tremely abusive and quarrclsome. For some reason, not
disclosed by the record, on arriving at his home he became
very angry with, and abusive towards Blair; calling him
vile names and threatening him with violence. Thereupon
the accused, who had retired, got up, put on his clothing
and started to leave the house, when the deceased called
him back, and for a short time seemed to be in a better
humor. Blair then took off his shoes and was about to go
to bed again when Balliet repeated his abuse and threats
of violence. Blair again stated that he would go'away, and
put on his shoes for that purpose, when the deceased viol-
ently assaulted him, striking him with such force as to
stagger him. The events which followed were detailed by
one Charles Frost, the only eye-witness to the whole trans-
action, in substance as follows:

“When we came back from Heitman’s place Alex (mean-
ing the accused) went to bed with the boy, John Seiler.
I also went to bed, but Balliet was out in the yard cursing.
He cursed Alex and called him a s of ab Alex:
said to me, what is that Mr. Balliet said about me? Oh,
nothing much said I; he says yes he did, I hear him and
I am going away, and he got up and went out of doors.
When he went out him and Balliet talked a few minutes
and they come back in as good friends as could be, and he
(meaning the defendant) sat down on the edge of the bed
and started to pull off his shoes; then Balliet came in and
went right by me and talked just as nice as anybody could
for a few minutes, and then he commenced cursing again.
Alex says, I am going if you are going to act that way. I
am going down to Lee’s, and he pulled his shoes right

on again and started, and he almost got out when Balliet
27
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called him back, and says: Come back here, there is no
use of going off mad that way. And Alex turned and came
back and sat down on the edge of the bed and commenced
to take off his shoes again. At that DBalliet commenced
cursing him again, and he hauled off and struck Alex, and
Alex struck him and he went about two-thirds of the way
back down, and as he raised up he come back at Alex with
all his force and struck him; Alex fell back and Balliet fell
on his face and struck the floor, and hollered ‘help me-
Charlie’; he never knew anything more; Alex did not
have any instrument, just his naked hands.”

It also appears that before the assault Balliet had said
there was going to be trouble, and he wanted the witness
Frost to help him. John Seiler who saw part of the trans-
action, testified in substance as follows:

“I was in bed asleep, and when my step-father (meaning
the deceased) hollered for help I woke up, and I seen my
father going for the floor; Alex was trying to hit him,
and my uncle Charlie Frost was holding him.”

It further appears that the deceased fell on his face
striking the edge of some boards that were in the corner of
the room; that he lay there until he was picked up and
carried out of doors; that Blair helped to carry him out
and went for the doctor, and in other ways rendered what
assistance he could. No evidence was introduced showing
or tending to show any previous difficulty between the ac-
cused and Balliet. 1t was not shown that any ill-will ex-
isted between them, and it was impossible for the medical
experts to say whether the injuries found on the person of
the deccased were caused by a blow or by the fall described
by the witnesses. On the facts, as shown by the evidence,
epitomized above, the court gave the jury, among others,
the following instruction:

“No. 18. The jury is instructed, that a party charged
with an unlawful killing of a human being cannot avail
himself of the claim of necessary self-defense, if the neces-
sity for such defense was brought on by his own deliberate,
wrongful act. Therefore, if the jury believe, from the
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evidence, that the defendant sought, brought on or volun-
tarily entered into a difficulty with the deceased C. Balliet,
for the purpose of wreaking vengence upon him, or for ac-
complishing some unlawful purpose, or if the jury should
find and believe from the evidence beyond a reasonable
doubt that defendant killed the deceased at the time when
he had, because of the acts of the deceased, no reasonable
apprchension of immediate and impending injury to him-
self, and did so to accomplish some unlawful purpose, or
did it from a spirit of retaliation and revenge, then the
defendant cannot avail himself of the law of self-defense.”

The giving of this instruction is assigned as error. It
clearly appears that the instruction is not supported by
the cvidence. There is nothing in the record which even
remotely establishes or tends to establish a state of facts
to which this instruction could apply. There was not a
word of evidence introduced at the trial from which the
jury might even infer that the accused had an unlawful
purpose in view when he defended himself against the
unprovoked attack of the deceased; or that in so doing
he acted from a spirit of retaliation or revenge. It is a
well settled rule that the instructions must be based on
the evidence, and where an instruction has been .given
without any testimony to support it, and prejudice results
thereby, it is reversible error. Clark v. State, 32 Neb. 246
Curry v. State, 4 Neb. 55; Williams v. State, 6 Neb. 334.

In Walrath v. State, 8 Neb. 80, it was said:

«Instructions to the jury must be based upon and be
applicable to the evidence; and it is error to instruct the

- jury that they may find a material fact, of which there is
no cevidence from which it may be legally inferred.”

This rule is approved in Ballard v. State,19 Neb. 609, and
Morearty v. State, 46 Neb. 652. By the instruction com-
plained of the jury must have been led to believe that there
was some evidence from which they might find that in re-
pelling the assault made on him by Balliet, the defendant
had in view an unlawful purpose, and acted in a spirit of
hatred and revenge. Without doubt the jury must have
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been prejudiced by this instruction, and the giving of it
was reversible error,

The record contains many other assignments of error,
some of which scen to require a reversal of the judgment,
but it is unnecessary to consider them at this time.
Neither is it proper or necessary to comment on the weight,
character and effect of the evidence.

For the error committed by giving the instruction above
quoted, the judgment of the district court is reversed and

the cause is remanded for a new trial.
REVERSED.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.
WILLIAM SPORER, ADMINISTRATOR.

FmLep SEpTEMBER 22,1904. No. 13,811,

1. Constitutional Law. The act of 1901 amending section 592 of the
code, limiting the time for commencing proceedings to reverse,
vacate or modify judgments or final orders, is valid and not in
conflict with section 11, article III of the constitution.

2. Proceeding in Error. The filing of a petition in error and the
transeript of a judgment sought to be reviewed in this court
after the expiration of six months from the rendition of such
judgment gives this court no jurisdiction.

The reasons given for failing to commence the proceeding
in error herein within the time limited by the statute examined
and held insufficient.

Error to the district court for Cass county: Pavw
JESSEN, JUDGE. Dismissed.

Samuel Chapman, M. A. Low and W. F. E vans, for
plaintift in error. :

H. D. Travis, Jesse L. Root and William Deles Dernier,
contra.

BARNES, J.

This case is before us on an objection to our jurisdiction.
It appears that one William Sporer, as administrator of
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the estate of Henry J. Hennings, deceased, commenced
this action in the district court for Cass county against
the Chicago, Rock Island & Pacific Railway Company to
recover damages to the next of kin of the deceased, whose
death, it was alleged, was caused by the wrongful act of
the defendant company. A trial resulted in a verdict and
judgment for the plaintiff, and the company prosecuted
error. It further appears that the judgment of the district
court was rendered on the 2d day of December, 1903, and
the transcript and petition in error were filed in this court
on the 18th day of June, 1904. It is thus clearly shown
that more than six months had elapsed from the rendition
of the judgment to the commencement of the proceedings
in error herein, and this is the ground on which the defend-
ant in error challenges our jurisdiction.

Section 592 of the code, as it stood before the amend-
ment of 1901, provided that proceedings in error should
be commenced within one year from the date of the rendi-
tion of the judgment in the district court, and by the
amendment above mentioned the time within which such
proceedings should be commenced was reduced to six
months. The defendant company, in order to avoid the
consequences of its delay and sustain the jurisdiction of
this court, contends that the amendment of 1901 was un-
constitutional and yoid, for the reason that the subject of
the bill amending the original section is not clearly ex-
pressed in the title, as is required by section 11, article 111
of the constitution, which provides:

“No bill shall contain more than one subject, and the
same shall be clearly expressed in its title. And no law
shall be amended unless the new act contain the section
or sections so amended and the section or sections so
amended shall be repealed.”

In determining this question we must keep in mind that
it is the duty of this court to uphold the acts of the legisla-
ture, unless they clearly violate some constitutional pro-
vision. The object of the provision above quoted is to pre-
vent incorporating into a bill before the legislature pro-



374 NEBRASKA REPORTS. [VoL. 72

Chicago, R. I. & P. R. Co, v. Sporer.

visions which have no connection with its general object,
and of which the title gives no indication. White . City
of Lincoln, 5 Neb. 505.- The title of the act in question in
this case is:

“An act to amend section 592 of the code of civil pro-
cedure, Compiled Statutes of Nebraska for 1899, and to
repeal said original section.” (Laws, 1901, ch. 82.)

At that time the original section referred to provided
for a limitation of the time for commencing proceedings
to reverse, vacate or modify judgments or final orders.
This was the only subject mentioned in the section, and
in that respect section 592 of the code, as found in the
Revised Statutes of 1866, has remained the same, and by
the same number until the present time. The section has
contained but one subject during all this time, to wit: The
time for commencing proceedings in error. There is but
one section 592 of the code, and ever has been. The bill
in question contained nothing except that which was ger-
mane to the subject matter of section 592. Clearly there
was nothing incorporated in the bill but that which had a
direct connection with the gencral object of both the
original section and the amendment. The title gave notice
the* it was intended to amend section 592. This section
treated of but one subject. The bill amended it in regard
to that particular subject, and no one, however dull of
comprehension, could have been misled as to the purpose
of the legislation proposed by the amendment.

Again, in In re White, 33 Neb. 812, it was held:

«The Compiled Statutes having been published under
authority of law, and being supposed to contain all the
laws in force at the date of publication, may be amended
by a proper reference thereto, and if the amendatory act
clearly points out the portion of the statnte amended, the
objection that the amendment is of the Compiled Statutes
will be unavailing.”

In that case it was further said:

“The legislature has the right to choose the title of any
act passed by it, and although that chosen may not be the
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most appropriate, yet unless the act is not within the title,
or contains two or more subjects, or otherwise violates the
constitution, it would not be declared unconstitutional.”

In McCall v. Bane, 45 TFed. 828, it was held: An act
‘“entitled- ‘An act to amend section 3101 * * * of
the annotated laws of Oregon,” in which said section is set
out as amended, is not in conflict with cither section 20 or
22 of article 4 of the constitution of Oregon.”

An examination of the constitution of that state dis-
closes that, in addition to the provisions relied on by the
defendant herein, it contains the following:

“No act shall ever be revised or amended by mere refer-
ence to its title, but the act revised or section amended
shall be set forth and published at full length.”

It will be observed that the constitution of this state
does not prohibit amendments by title; and if the amend-
ment in that case under such a constitutional provision
was valid, it would seem that the act in question is not
vulnerable to the defendant’s objection, that it conflicts

" with the provisions of our constitution. In County of Cass
v. County of Sarpy, 63 Neb. 813, an act entitled “An act to
amend section 88, chapter 78 of the Compiled Statutes of
Nebraska of 1897, and to repeal said original section,” was.
held valid. In Brandon v. State, 16 Ind. 197, and in State
v. Bowers, 14 Ind. 195, it was held that if the title to the
original act is sufficient to embrace the matters covered
by the provisions of an act amendatory thereof it is un-
necessary to inquire whether the title of the amendatory
act would of itself be sufficient. This rule also has the
approval of Judge (ooley in his valuable work on Con-
stitutional Limitations (5th ed.), *146, and note. Sec
also Miller v. Hurford, 13 Neb. 13; Fenton v. Yule, 27 Neb.
758, and Gatling v. Lane, 17 Neb. 80.

It seems, therefore, both on principle and precedent,
that the amendatory act in question is valid, and it is
therefore upheld.

The filing of a petition in error with a transecript of the
judgment complained of, and the issuance of a summons
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in error thereon within six months after the rendition of
such judgment, together with the service of such summons,
alone gives this court jurisdiction to review the proceed-
ings of the district court in an action at law. It follows
that the objection to our jurisdiction must be sustained
unless a valid excuse has been shown for a failure to per-
fect the error proceedings within the time limited by the
statute. The only excuse presented by counsel for the de-
fendant company is that he relied on the clerk of the dis-
trict court to inform him of the time when his transcript
must be filed in this court. This does not deserve serious
consideration. Counsel who tried the case knew when the
judgment was rendered and when his time to perfect his
error proceedings would expire, much better than the clerk
of the district court, or any one else. It is to be regretted
that the defendant company cannot have the proceedings
of the trial court reviewed. But we see no way to avoid
the consequences of the delay, which unfortunately has
occurred in this case. Therefore the objection to our juris-
diction is sustained, and the proceeding in error is hereby

DISMISSED.

EDWARD CASSIDY V. CHARLES BB. COLLIER, EXECUTOR.
Fiep SEPTEMBER 22,1904, No. 13,547.

Review. In an action at law in which no motion for new tirial has
been filed in the district court, this court will not consider the
question of the sufficiency of the evidence to sustain the judg-
ment.

ERROR to the district court for Douglas county: Guy
R. C. READ, JUDGE. Affirmed.

Hall & McCulloch, for plaintiff in error.

A. C. Troup and Switzler & St. Clair, contra.
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OrLpHAM, C.

This was an action on a claim filed in the county court
of Douglas county against the estate of Henry L. Collier,
deccased. The claim was disallowed by the county court
and an appeal was taken by the claimant to the district
court, where on a trial de novo a judgment was rendered
in favor of the executor of the estate and against the claim-
ant, and the claimant brings error to this court.

No motion for a new trial was filed in the court below.
This being an action at law, questions concerning errors
alleged to have occurred during the progress of the trial
will not be considered by this court in the absence cf a
"motion for new trial in the court below. It is not claimed
that the pleadings are insufficient to sustain the judgment.
The question urged is as to the sufficiency of the testimony
to support the judgment, but this question we cannot ex-
amine in the absence of a motion for a new trial.

It is therefore recommended that the judgment of the
district court be affirmed.

AMES and LeTTON, CC., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.

JouN H. LeEvy v. CHARLES B. CoOLLIER, EXECUTOR.
FiLep SEPTEMBER 22, 1904, No. 13,548.

Judgment of the district court afirmed for the reason set forth in
Cassidy v. Collier, ante, p. 376.

ERrroR to the district court for Douglas county: QGuUY
R. C. REeAD, JubcE. Affirmed.

Hall & McCulloch, for plaintiff in error.
A. C. Troup and Switeler & St. Olair, contra.
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OLpHAM, C.

This case stands on all fours with Cassidy v. Collier,
ante, p. 376, and was submitted on the same briefs, tried
at the same time, by the same counsel, in the same court,

.on identical records. Hence, for the reasons assigned in
Cassidy v. Collier, we recommend that the judgment of the
district court be affirmed.

AMES and LeTroN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.

Lucy A. CorBY v. MARY J. FOXWORTHY
Freep SEPTEMBER 22,1904. No. 13,633.

1. Petition: SurriciENcy. Amended petition examined, and neld to
state a good cause of action.

2. Contract: ALTERATION. The alteration of a written contract by a
stranger, without the-privity or consent of the parties interested,
will not avoid the contract, where the contents of the same, as
it originally stood, can be ascertained.

ERROR to the district court for Lancaster county: Eb-
WARD P. HorLMES, JUnGE. Reversed.

Flansburg & Williams, for plaintiff in error.
L. C. Burr, contra.

OLbHAM, C.

This is an action to foreclose a real estate mortgage,
and is before this court for a second review, this time on
a petition in error by plaintiff to set aside a judgment
for the defendant entered in the court below. The opinion
in this case on the first hearing is found in 64 Neb.



VoL. 72] SEPTEMBER TERM, 1904. 379

Colby v. Foxworthy.

9216. This opinion contains a full and complete state-
ment of the issues then involved in the controversy. At
the first hearing, plaintiff alleged on her note and mort-
gage; defendant answered pleading a material alteration
of the instrument by the insertion of the word “gold”
before dollars in both the note and mortgage, after their
exeeution and delivery to the Lombard Investment
(Company, without the knowledge, consent or acquiescence
of the defendant. To this answer the plaintiff had replied
with a general denial, and a plea of estoppel by reason of
defendant having paid nine of the interest coupons attached
to the note, containing the same alteration, without objec-
- tion. At the first trial the district court found the issues
in favor of the plaintiff, holding that, by the payment of
the interest coupons, defendant was estopped from com-
plaining of the alteration in the note. When this judg-’
ment was reviewed, we held that the alteration by the
insertion of the word “gold” before dollars in the instru-
ment was a material alteration, and that the evidence was
not sufficient to show that defendant was estopped from
pleading this alteration by payment of the different cou-
pons attached to the note.

When the cause was remanded for a new trial, plaintiff
filed an amended petition in the court below in which it
was alleged, in substance, that the note was originally
given without the word “gold” therein, but that, after the
execution and delivery of the note and mortgage, some one
to the plaintiff and the Lombard Investment Company un-
known, without any authority and without the instruc-
tions or the concurrence of the Lombard Investment
Company, or the plaintiff, accidently or inadvertently
stamped the word .“gold” therein. The prayer of the
amended petition was that the contract as evidenced by
the mortgage and mnote, with the word “gold” omitted,
be enforced. Defendant filed a motion to strike the
amended pleading from the files, for the reason that it
was a sham pleading, and in conflict with and contra-
dictory to the confessions made in the reply of the plaintiff
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to the original answer of defendant, and to all the record
made in the action upon the former trial in the district
and supreme courts, and for the further reason that the
amended petition alleged a new and different cause of
action from that set forth in the original petition.
Defendant also moved for judgment on the pleadings and
mandate. The court sustained these motions, struck the
amended petition, and entered judgment for defendant
upon the mandate and original pleadings on file in the
cause. To review this action plaintiff brings error to this
court,

Three propositions are involved in this controversy, and
but three are determined in our former opinion, and are
now governed by the rule of “the law of the case.” The
first of these is that the alteration of the instrument by
inserting the word “gold” before dollars was a material
alteration; the second is that the defendant is not estopped
from pleading this defense by paying without objection
the nine interest coupons attached to the note, which con-
tained this condition; third, that the alteration was made
without defendant’s knowledge and after the execution
of the note and mortgage.

Plaintiff acquiesced in the questions of law and of fact
determined by this court at the first hearing of the causc
and filed an amended petition, the substance of which has
already been set out in this opinion, in which she, however,
denied any knowledge of herself or her assignor, the Lom-
bard Investment Company, concerning the alteration and
mutilation of the note and mortgage. We do not think the
amended petition was a departure in any sense from the
original cause of action. The original cause was instituted
for the purpose of foreclosing a mortgage, securing a note
and one coupon on certain lots situated in the city of
Lincoln, Nebraska. The original petition was the ordinary
statutory petition for the foreclosure of a note and mort-
gage. The amended petition aims at the same end, but al-
leges the existence of facts, probably unknown to plaintiff
at the time the original petition was filed, which tend to
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show a spoliation of the note and mortgage by an inter-
meddler, without the knowledge or consent of either plain-
tiff or her assignor. This allegation did not affect the
relief prayed for in the original petition in any manner
because the original petition did not ask for a judgment
directing the payment of the indebtedness in gold dollars.
The amended petition is not necessarily contradictory of
any fact alleged either in the former petition or in plain-
tiff’s reply to defendant’s answer to such petition. It
will be remembered that defendant’s answer pleaded a
fraudulent alteration of the instrument by plaintiff or her
assignor. This was denied by the reply and the denial of a
fraudulent alteration of the note and mortgage by either
plaintiff or her assignor is in no wise inconsistent with
or contradictory to the allegation of the amended peti-
tion.

It therefore seems clear that, under the liberal rule of
our code permitting amendments in furtherance of justice,
the trial court should have permitted the filing of this peti-
tion on terms as to payment of costs which he might have
deemed fair and equitable, unless the petition wholly failed
to state a cause of action. In view of the modern rule that
the alteration of a written contract by a stranger without
the privity or consent of the parties interested will not
avoid the contract where the contents of the same can be
ascertained, we think the petition stated a good cause of
action. This rule is sustained by the holdings in Waring
v. Smyth, 2 Barb. Ch. (N. Y.) 119; Drum v. Drum, 133
Mass. 566; Iuller v. Green, 64 Wis. 159, and is fully recog-
nized in this state in Walton Plow Co. v. Campbell, 35 -
Neb. 178, and was commented upon with favor by Day, C.
in the first opinion rendered in the instant case.,

It is therefore recommended that the judgment of the
district court be reversed and the cause remanded for
further proceedings according to law.

b

LerTON, C., concurs. Awmses, C., not sitting,

By the Court: For the reasons stated in the foregoing
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opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings according to

law.
REVERSED.

CITY OF SOUTH OMAHA V. SARAH MCGAVOCK.
Frep SEPTEMBER 22,1904, No. 13,162,

Special Assessment: RECOVERY. A person seeking.to take advantage,
of subdivision 63 of section 68, chapter 15, laws of 1889, known
as the South Omaha charter of 1889, which allows taxes to be
paid before delinquency under protest, and gives the right to
recover the same back from the city if illegal, must bring him-
self within the provisions of the statute by paying the taxes before
the whole amount is delinquent before he is entitled to recover.

ERROR to the district court for Douglas county: PAUL
JussEN, JUDGE. Reversed.

A. H. Murdock, for plaintiff in error.

F. A. Brogan, contra.

LEeTTON, C.

This action was brought by the defendant in error in
the county court of Douglas county to recover the amount
of certain special assessments on her property levied there-
on by the city of South Omaha, and paid by her under pro-
test. The plaintiff recovered a judgment against the city
in the county court and also on appeal in the district court,
to reverse which judgment the plaintiff in error has prose-
cuted this proceeding.

The action was commenced under subdivision 63 of sec-
tion 68, chapter 15, laws, 1889, known as the “South Omaha
charter of 1889.” That part of subdivision 63 which is
applicable to this case is as follows:

«Any party feeling aggrieved by any such special tax or
assessment, or proceeding, may pay the said special taxes
assessed and levied upon his, her or its property or such
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instalments thereof as may be due at any time before the
same shall become delinquent, under protest, and with
notice in writing to the city treasurer that he intends to
sue to recover the same back, which notice shall partic-
ularly state the alleged grievance and the ground thereof;
whereupon such party shall have the right to bring a civil
action within 60 days thereafter, and not later, to recover
back so much of the special taxes paid as he shall show
to be illegal, inequitable and unjust, the costs to follow
the judgments, or to.be apportioned by the court as may
seem proper, which remedy shall be exclusive.” It appears
that the special assessment, which the plaintiff paid, was
assessed against her property for the purpose of grading
the street upon which her property abutted. The first
instalment of the tax became dclinquent in 1892. The
whole tax became delinquent in 1897. The payment was
made by defendant in error on October 8, 1900, several
years after the last instalment became delinquent. The
plaintift in error insists that the defendant in error did
not bring herself within the provisions of the statute
quoted, having failed to pay the tax before it became de-
linquent, and having failed to give notice that she intended
to sue to recover the same back, and that consequently the
payment of the tax was voluntary, and cannot be recovered
back. It is conceded by the defendant in error that unless
she has brought herself within the statute, she is not
entitled to recover.

The defendant in error contends that a proper construc-
tion of the statutory provision is, that a party who wishes
to avail himself of its provisions may wait until after the
entire tax is due and delinquent, and pay it as a whole,
and then bring his action to recover back the amount; or,
without waiting for the entire amount to mature, he may
pay such instalments as are due, but in that case he must
pay them before they become delinquent. In other words
he contends that the phrase “before the same shall become
delinquent” refers only to the instalments, and not to the
entire tax.
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We are unable to agree to this construction of the
statute. The evident intention of the legislature was to
encourage the payment of taxes before delinquency, by
allowing to the taxpayer the right to pay the same under
protest, and to recover the amount paid by a civil action
if the tax was illegal; thus granting a special privilege
which the taxpayer did not have before the enactment of
the law. As we construe this subdivision, the taxpayver
may pay any instalment that may be due at any time
before the same becomes delinquent under protest, and
recover the same by the proper action; or he may wait
until the last instalment is about to mature, and pay the
entire tax before the same becomes delinquent, and still
have the right to recover. The defendant in error took
neither of these courses, but waited nearly four years after
the entire tax became delinquent before she paid the same
and brought her action. Where a statute grants a new
remedy, and at the same time places a limitation of time
within which the person complaining must act, the limita-
tion is a limitation of the right as well as of the remedy,
and, in the absence of qualifying provisions or saving
clauses, the party secking to avail himself of the remedy
must bring himself strictly within the limitations. Swancy
v. Gage County, 64 Neb. 627.

Since the defendant in error did not bring herself within
the provisions of the statute, her payment was voluntary
and she is not entitled to recover the same. For these
reasons, the action of the district court was erroneous, and
the judgment should be reversed.

AMES and OLDEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded.

REVERSED.
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CHARLES R. HACKER, COUNTY CLERK, ET AL. V. CHURCH
HowE.

Fmep OcroBER 5,1904. No.13,944.

ERROR to the district court for Nemaha county: WIL-
LiaM H. KELLIGAR, JUDGE. Reversed and dismissed.

E. B. Quackenbush, Frank N. Prout, Attorney General,
and Norris Brown, for plaintiffs in error.

E. Ferneau and H. A. Lambert, contra.

By the Court: The court is unanimously of the opinion
that the judgment of the trial court is erroneous and
should be reversed, which is accordingly done. An opinion
will be hereafter filed.

Judgment reversed and action dismissed. Mandate to

issue forthwith.
REVERSED.

The following opinion was filed November 2, 1904:

1. Equalization of Taxes: STATE BOARD. The state board of equaliza-
tion and assessment, in the equalization of property as between
different counties, under section 130, article I, chapter 77, Com-
piled Statutes, 1903, is not required to enter into a formal in-
vestigation, examine witnesses, ete, in ascertaining the relative
values of the property of the different counties of the state. It
may act upon the abstracts of assessments of the different
counties and the knowldge of its own membership as to values
generally.

2. Findings. The trial court having found that the state board acted
in good faith and without fraud, and the evidence sustaining
the finding, the elements of bad faith and fraud are eliminated
from the consideration of the questions arising in the case.

3. Assessment. The values placed on property listed for assessment
purposes by the county assessor and his deputies are pot con-
clusive and final. The assessment as finally made is the values
as found by the assessors and as corrected and equalized by the
county and state boards of equalization.

28
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¢. . The assessment of property is not final until acted upon by
the ceunty and state boards of equalization, and not until the
action of the latter is certified to the county clerks of the different
counties and by them extended upon the tax rolls.

5. - An asgsessment is an official listing of persons and property,
with an estimate of the value of the property of each for pur-
poses of taxation.

6. ¢ COLLATERAL ATTACK. The state board, in the equalization
of assessments as between different counties, acts in a quasi
judicial capacity, and the action taken is not subject to collateral
attack except upon grounds of fraud or other wrongful conduct
equivalent thereto, or for the exercise of power not conferred upon

it by law.
7. : IvmpeacHMENT The action of the state board in the
equalization of assessments as between the different counties in
- ordering a per centum of increase in the aggregate valuation of

some of the counties cannot be impeached in the absence of
fraud, bad faith or usurpation of power, by evidence tending to
prove that the property in the county affected was assessed by
the county authorities at its actual cash value.

8. : Norice. No notice is required, other than that given by
statute, of the time and place of meeting or of action taken by
the state board in the equalization of the assessments of property
of the different counties so as to conform to law.

9. Constitutional Law. The section of the statute providing for the
equalization of the assessments of property as between the dif-
ferent counties by the state board by a per centum of increase
or decrease of the aggregate valuations so as to make the same
conform to law is not invalid because no provisions are made
for an appeal from such action to the courts of the state.

10. . An owner is not deprived of his property without due
process of law by means of taxation, if he has an opportunity
to question its validity or the amount of such tax or assessment
at some stage of the proceedings, either before that amount is
finally determined, or in subsequent proceedings for its collection.

11. Equalization: Statgs Boarp. The state board cannot, under the
guise of equalization, raise valuations merely for the purpose of
making such increase, but when an increase results incidentally
in the equalization of property, so that all property may bear its
equitable proportion of the burdens of taxation, such resulting in-
crease is within the legitimate exercise of the power to equalize.

12. : . The state board of equalization cannot deal with
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individual assessments, nor take into consideration inequalities
as between individual taxpayers, but it deals only with the values
of the taxable property of a county as a whole.

13.

: CouNTY Boarp. Individual discrepancies and inequalities, the’
law contemplates, shall be corrected and equalized by county
boards of equalization, who are specizally empowered to hear com-
plaints and grievances as between individual taxpayers, and to
adjust and remedy the same as may be just. A taxpayer failing
to avail himself of the opportunity thus presented has no legal
ground of complaint because of the action of the state board of
equalization in lowering or raising the valuation of all property
in a county so as to conform with all other property throughout
the state.

14. : CONSTITUTIONAL Law. The fact that an individual tax-
payer cf a county has returned for assessment and taxation money
on bhand and in bank at its full face value will not prevent the
state board from equalizing the assessment by raising the aggre-
gate value of all property in such county the per centum found
necessary to bring it to a uniform standard with all property
of the different counties of the state, nor do provisions of this
character violate the fundamental law requiring all persons and
corporations to pay a tax in proportion to the value of his, her
or its property.

15. : . Such an assessment of money at its legal value,
and an order of increase in the value of all property of the
county, including such moncy, can, at most, affect only the one
item of property that is assessed in the first instance at its face
value.

16. Equity. Whether a court of equity would grant relief from such
overvaluation not determined.

1. Injunction. In no event will an injunction lie until taxes legally
due on such assessment are paid or tendered.

Horcowms, C. J.

The state board of equalization and assessment, acting
under the provisions and by the authority of section 130,
article I, chapter 77, Compiled Statutes, 1903 (Annotated
Statutes, 10529), being a part of the general revenue act,
increased the aggregate assessment of several of the
counties of the state, including that of the county of
Nemaha, which was raised 5 per cent, above the amount as
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assessed and equalized by the county authorities. The
action thus taker being certified to the county clerk of said
county, it became his duty under said section to add to the
assessment of each piece or parcel of property assessed in
said county an amount equal to the per cent.of increase so
directed as aforesaid. The plaintiff in this action brought
in the district court for said county an injunction suit for
the purpose of restraining the county clerk and his deputy
from extending on the tax rolls of said county the per-
centage of increase to the assessed valuation as certified
by the state board of equalization. After joinder of issues
and a hearing to the court, the injunction was made per-
petual, and the defendants prosecute error proccedings in
this court.

The substance of the allegations of the plaintiff’s peti-
tion on which is grounded his right to the relief prayed
for is to the effect that: (@) The state board of equaliza-
tion, in ordering the increase complained of, acted arbi-
trarily, capriciously and fraudulently; (b) that all prop-
erty, both real and personal, in Nemaha county, had been
valued at its true, full and actual cash value, and assessed
at one-fifth thercof as provided by law, by the local author-
ities, and that the proposed per centum of increase would
operate to raise the value of all property above its actual
cash value, diseriminate against the taxpayers of Nemaha
county and violate the provisions of the fundamental law
which require that all property shall be assessed so that
each person and corporation shall pay a tax in proportion
to the value of his, her or its property; (¢) that no notice
of any kind was given to the taxpayers of Nemaha county
of the proposed increase, and that no way is provided by
which the action of the board can be reviewed in a court of
last resort; (d) that the action of the state board of equali-
zation was null and void, because the increase of the aggre-
gate valuation of the several counties as ordered was, in
effect, a reassessment of property, and not an equalization
thereof, and that said board exceeded its powers and juris-
diction; (e) there are also allegations to be found in the
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petition {o the effect that two certain taxpayers of the
county, who are named, listed and returned for assessment
certain sums of money on hand and in bank, which were
valued and assessed at their full legal value, and that there
was returned for assessment and assessed in said county
the aggregate sum of $306,505 in money at its full face
value; and that the state board of equalization, knowing
such facts, without authority, and in excess of its powers,
by said order of increase raised the valuation of such prop-
erty above its legal and face value, in violation of the pro-
visions of the fundamental law requiring uniformity and
equality in the valuation of property taxed for the purpose
of raising needful revenues.

The constitutionality of the section under which the
state board acted is specially challenged in the petition,
but the grounds advanced are substantially the same as
those above mentioned as the foundation for maintaining
the injunction suit, and will be covered, without parti-
cularly referring thereto, in the general discussion to fol-
low.

1. There are found in the petition allegations of a very
general character charging that the state board of equali-
zation in ordering the per centum of increase complained
of, acted in a capricious, arbitrary and fraudulent manner.
The trial court, while its principal finding was general and
in favor of the plaintiff in the suit, found specially, “that
the state board of equalization and assessment, in directing
the increase of five per cent. to the assessed valuation,
acted in good faith and without fraud.” This finding is
amply supported by the evidence, and is the only one that
could have been sustained. It is not to be doubted that
the state board of equalization, in taking the action and
making the order complained of, acted in the utmost good
faith, with a view solely of equalizing the assessments
of the different counties of the state in the discharge of a
duty imposed upon it by law. The board is not under the
statute required to enter into a formal judicial investiga-
tion of the values of property to be affected by its action
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in the discharge of its duties as a board of equalization.
It is its duty under the law to adjust and equalize the
va]ua,tlon of real and personal property in the different
‘counties by a per centum of increase or decrease of the
‘aggregate valuation of the county, with the view of appor-
‘tioning equitably the burden of state government, and, in -
doing so, each member acts upon his own knowledge of
the facts and without requiring other evidence. The fact
that valuations are increased or decreased in any one
county without the examination of witnesses is immaterial.
When the board has before it the abstracts of assessment
of the different counties, such as are required to be formu-
lated and furnished for its information under the law, it
is in a position to proceed in the discharge of its duties per-
taining to the equalization of assessments of the different
counties, and is authorized to act upon snch infromation
and the knowledge of its members as to values of property
generally, without further or dlﬂ:'erent information or
greater formality. 1 Cooley, Taxation (3d ed.), 784; 1
Desty, Taxation, 505; People v. Lothrop, 3 Colo. 428;
Mayor of City of New York v. Davenport, 92 N. Y. 604 ;
St. Louis, V. & T. H. R. Co. v. Surrell, 88 Ill. 535. The
question therefore of fraud, arbitrary or capricious action,
or other alleged improper motive or conduct on the part
of the different members of the board in entering the order
complained of, must be eliminated in the consideration of
all further questions arising in the case.

2. Broadly stated, the principal ground relied on to
maintain the injunction sued for is the alleged fact that all
property in Nemaha county was valued by the county
authorities at its full and actual cash value, and that the
proposed increase ordered by the state board of equaliza-
tion will result in an overvaluation of property, operate
as a discrimination against the taxpayers of the county,
in that it compels them to pay taxes on property they do
not possess, in violation of the constitutional rule requiring
taxation to be according to the value of the property taxed.
The weakness of the position assumed lies in the premises
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advanced in support of it. It is not conceded that the
property assessed in this county as valued by the county
authorities is assessed at its full value; nor can it be ac-
cepted as a sound proposition that the values placed on
the property listed with and assessed by the county asses-
sor and his deputies are conclusive and binding on the
state board of equalization as being the true and actual
values thereof. The values of property on which taxes
are to be levied are, under the statute, to be determined,
not by the county assessor alone, but only in conjunction
with equalizing boards which are provided for the very
purpose of correcting errors and inequalities in valua-
tions as fixed by the assessor, and to bring all property
values to a uniform standard. It is the duty of the county
assessor and his deputies to list all property in the county
subject to taxation, and value the same in the assessment
thercof at its actual cash value. After the property has
thus been scheduled and assessed and returned to the
county board, it is the duty of the latter, under the pro-
visions of section 121, article I, chapter 77, Compiled
Statutes, 1903 (Annotated Statutes, 10520), to fairly and
impartially equalize the valuation of the personal property
and the real estate by raising or lowering the valuation as
returned by the county assessor, and to hear grievances and
complaints regarding the different assessments returned,
and to review and correct the same as shall appear to be
just; all of which is to be done in the manner provided in
said section. By the section under consideration, after
the forwarding of abstracts of the assessments of the dif-
ferent counties as is provided in the revenue act, it is
made the duty of the state board of equalization, at the
tlme and place therein stated, to meet for the purpose of
equalizing assessments as between the different counties,
and to examine the abstracts of property assessed for taxa-
tion in the several counties and to equalize such assess-
ments so as to make the same conform to law. For that
purpose, power is given the state board to increase or de
crease the assessed valuation of any county by a per centum
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and to certify the same to the county clerk of the county af-
fected, whose duty it is to add to or deduct from each picce
or parcel of property an amount equal to the per cent. of
increase or decrease as thus fixed by the state board. The
assessment and valuation of property, as well as the sub- '
ject of taxation generally, is purely a matter for the legis-
lature, whose power in the premises is plenary except as
limited by the constitution. By the constitution it is ex-
pressly said that the value of property on which taxes are
levied shall be determined in such manner as the legisla-
ture shall direct. The legislature has provided by statute
that the county assessor shall ascertain the value in the
first instance, and that the valuation as thus determined
is subject to correction and review as between individual
taxpayers and taxing districts in the county by the county
board of equalization and that the values of the property
of the different counties in the aggregate as thus deter-
mined may be adjusted and equalized by the state board
of equalization, to the end that all property of the different
counties may contribute its just and equitable proportion
of the public revenues. These several steps, then, it will
be observed, are necessary to be taken in order that values
may be legally and finally ascertained for the purpose of
levying taxes as a means of producing revenues. This
method of determining values for purposes of taxation
is contemplated not only by the statutory law, but also
by the constitution, which in terms confides the subject
to the legislative branch of government. That these dif-
ferent steps are all essential to the ascertainment of the
true value of property, and the making of a valid assess-
ment, is made manifest by the language of section 132,
article I, chapter 77, Compiled Statutes, 1903 (Annotated
Statutes, 10531). It is there declared that no assessment
shall be deemed final until the action of the state board
shall have been had and certified to the county clerks, and
by them extended upon the tax rolls, and that the assess-
ment as made and corrected by the county board of equali-
zation and by the state board shall be the final assessment
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of property for that year, and taxes for all purposes shall
be levied upon such final assessment. An assessment
means the determination of the value of a man’s property
for the purpose of levying a tax; an official listing of
persons and property with an estimate ‘of the value of
the property of each for purposes of taxation. 3 Cyc. 1111.
Wherein, then, may it be said that the state board of
cqualization has transcended its powers and acted beyond
the scope of its authority in regard to the matters com-
plained of? The actions not only of the county assessor in
fixing the valuation in the first instance, but also that of
the county board of equalization and of the state board of
equalization in equalizing as between different counties,
are in their nature quass judicial, and are not subject to
collateral attack except upon grounds of fraud, actual or
constructive, or for the exercise of a power not conferred
upon them by statute. In State v. Savage, 65 Neb. 714,
it is held:

“In assessing property for taxatlon purposes the board
is clothed with quasi judicial powers as to the valuation
of such property, and when it has once acted on sufficient
information, and expressed an honest judgment as to such
value, its judgment cannot be controlled by the writ of
mandamus.” Also “The presumption is that, when an
officer or assessing body values property for asscssment
purposes, he or it acts fairly and impartially in fixing such
valuation.” ‘

"In 1 Cooley, Taxation (3d ed.), 784, it is said:

“Equalization of assessments has for its general purpose
to bring the assessments of different parts of a taxing
district to the same relative standard, so that no one of
the parts may be compelled to pay a disproportionate part
of the tax. To accomplish this purpose assessment rolls
are equalized by county courts, boards of supervisors or
commissioners, and the aggregate of the county assess-
ments by a state board established for the purpose. This
is not done by changing individual assessments, but by
fixing the aggregate sums for the several districts at what,
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in the opinion of the board, they should be, so that general
taxes may be levied according to this determination, in-
stead of on the assessor’s footings. These boards act
judicially in equalizing, and their decision is conclusive.
* * * Tn raising or reducing the assessment of a dis-
trict, it is sufficient for the board to designate a percentage
of increase or reduction.”

Under a revenue statute essentially similar to ours in
respect of the matter now under consideration, it is said
by the appellate court of the state of Indiana:

“County boards of review and the state board of tax
commissioners are clothed with quasi judieial powers in
bringing about uniformity and equality of taxation. The
acts of these boards are judicial in their character, and
their judgments are not open to collateral attack. If errors
or irregularities are committed, they must be corrected
in the mode pointed out by the statute; and if not so cor-
rected, they are conclusive; for courts have not the power
to control their discretion.” Biggs v. Board of Commis-
sioners, T Ind. App. 142. See also Jones v. Rushville

. National Gas Co., 135 Ind. 595. Other authorities might
be cited without number, but the -above are believed suf-
ficient to set at rest the contention that the action of the
state board, in regard toe the order complained of, can
be impeached by an attempt to show that the property in
Nemaha county had been by the assessors valued at its full
and actual cash value. As well might an issue be raised
as to the value placed by the county assessor on the prop-
erty of each individual taxpayer, and an attempt made to
annul the assessment on the ground of overvaluation,
which the authorities are all agreed cannot be done. In
the absence of fraud, or other misconduct, or arbitrary
exercise of power equivalent thereto, the rule is universal
to the effect that the discretion of assessing officers and
boards of equalization cannot be controlled by the courts
in collateral proceedings, nor can errors of judgment and
overvaluation in the assessment of property be rightfully
reviewed by them in the absence of statutes authorizing
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such proceedings. Loewenthal v. People, 192 T11. 222 ; New
Haven Clock Co. v. Kochersperger, 175 I11. 383; State v.
Sarage, supra; 1 High, Injunctions (4th ed.), secs. 490,
493.

3. With reference to the alleged want of notice of the
meeting of the state board of equalization, none is required.
The section under which the board acted fixes the time and
place of the meeting, and this of itself is sufficient notice,
even though one were required, to the different counties
and all persons interested, of the time and place of such
meeting. By this statute all are warned as to when the
meeting will occur, and the nature of the action which
may be taken in pursuance of the power therein conferred
upon the board. The section meets all legal requirements
as to public notice, and no additional duty devolves upon
the board to notify any of the time and place of its meet-
ing, or of its contemplated action when convened for the
purposes contemplated by the statute. Hallo v. Helmer, 12
Neb. 87, is a case directly in point. It is there held that
where the valuation of property as returned by the assessor
as to an entire precinct or tax district is relatively too
low or too high, it may be raised or lowered by the board
of equalization without notice previously given to the
property owners. Citing Dundy v. Richardson County,
8 Neb. 508, in support of the rule. Of like effect is 1
Cooley, Taxation (3d ed.), 786; Spalding v. Hill, 86 Ky.
656 ; State v. Armstrong, 19 Utah, 117.

Whether or not the action of the state board of equaliza-
tion in ordering a per centum of increase to the aggregate
valuation of the property in the different counties affected
by the order may be reviewed by proceedings in error in
the courts need not here be determined. In either event,
the plaintiff must fail in this action on the merits of the
case as disclosed by the pleadings and the evidence. Judg-
ment must go against him regardless of the question. He
bases his right to an appeal to the courts, for the purpose
of testing the legality of the proceedings of the state board
of equalization, on the ground that its action is not review-
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able in a direct proceeding, and at the same time complains
that his property is being taken without due process of
law. These are inconsistent positions. He certainly is
not denied due process of law if the courts are open to
him in which he may try the question of the scope of action
and the power of the state board to equalize the valuation
of properties as between the different counties so as to
bring about uniformity and equality of taxation. It is
not essential, in order to constitute due process of law,
that a taxpayer shall have the right to a direct proceed-
ing in the courts to review the action of persons, boards
and tribunals empowered to assess property and levy
taxes for the purpose of raising revenues for expenses of
government. It is not required that judicial proceedings
be resorted to in enforcing the levying and payment of
taxes. The right to an appeal is purely statutory. 2
(Cooley, Taxation (3d ed.), 1393. These are special officers
and tribunals within themselves empowered to do and per-
form all acts necessary and essential in the accomplish-
ment of the collection of the publie revenues. Due process
of law is ohserved if, in the different steps taken by the
officers and tribunals created by statute, an opportunity
is given to an individual taxpayer who may feel aggrieved
to be heard with reference thereto, and power is given to
redress such grievance as may be right and just. Personal
notice is not always essential. Notice given by statute or
by publication may be sufficient. An owner is not deprived
of his property without due process of law if he has an
opportunity to question its validity or the amount of such
tax or assessment at some stage of the proceedings, either
before that amount is finally determined or in subsequent
proceedings for its collection. 1 Cooley, Taxation (3d
ed.), 60.

4. Concerning the contention that the state board in
respect of the action taken did not equalize but reassessedd
the property of the several counties, raising the aggregate
valuations thereof according to the percentage applied to
each county, it may be said that, manifestly, the board has
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no power to increase valuations merely for the purpose
of making such increase. The limitations of law relative
to tax levies, the fixing of valuations and the equalization
thereof, cannot be nullified and rendered impotent by an
attempt to increase the aggregate of the grand assessment
rolls under the guise of equalization. Poe v. Howell, 67
Pac. (New Mex.) 62; State v. State Board of Equalization,
18 Mont. 473, 46 Pac. 266; 1 Desty, Taxation, 505. But,
in the case at bar, we think it clear that the increase result-
ing from the action of the state board was purely incidental
to a proper equalization of the assessment of the different
counties as returned to that body. From the action taken,
it is fairly inferable that, in 66 of the 90 countics of the
state, property was found to be assessed uniformly and
at its actual cash value, while, in 24 counties, the valua-
tions placed upon property generally were relatively too
low and required, in order that the rule of uniformity
might be observed and equality attained, a raise of the
aggregate valuation of those increased from two per cent.
in one instance to ten per cent. in others. Surely it may
not be said that, it having been ascertained that so nearly
all of the property of the different counties had been as-
scssed at its true value, in order to properly adjust and
equalize, there must be a reduction of a ccrtain percentage
in this larger number of counties and a corresponding
increase and less than was ordered in the smaller number,
so that the grand total of the assessment roll should not
be disturbed. While a plan or method of raising the value
of some of the counties and lowering others may be gen-
crally resorted to in order to bring about equality, yet it
would, in the present instance, be in a measure a perver-
sion of the law to reduce below its actual value by far the
larger proportion of the property in the state subject to
taxation for the purpose of avoiding an actual increase in
the total valuation of all property. The statute does not
limit the state board in the matter of equalization to the
aggregate value as shown by the returns of all the different
counties. Its provisions are that the board may increasc
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or decrease by per centum to be added to or deducted from
~ the aggregate value of the different counties to make them
conform to law. Of course, they have authority to
equalize; and to equalize is to adjust differences in values
80 as to bring all to a common standard, and to the end
that all property assessed shall bear its just proportion
of the burdens of taxation. Where equalization is the main
object and the increase resulting therefrom is incidental,
we think the action is undoubtedly a legitmate exercise
of the powers conferred upon the board. It the object
appears to be to raise the aggregate of the total assessed
valuation, such action would, in our judgment, have to
be condenned as an unwarranted exercise of the authority
to equalize. The subject has received some consideration
from the court in Suydam v. Merrick County, 19 Neb. 155,
under a statute which prohibited the raising or lowering
of the total valuation of the assessment roll of the county.
It is there said:

“It is the duty of the board to find this medium—that
is, the mean between the lower and the higher values—
. adopt it as the true standard, and raise the one extreme
and lower the other to it and thus leave the general result
or common aggregate of valuation of the property of the
whole county neither raised nor lowered, ‘except in such
an amount as may be actually necessary and incidental
to a proper and just equalization’” See also Bardrick v.
Dillon, 7 Okla. 535, where it is held that a county board
of equalization may adopt as the basis for equalization the
assessment of a township which, in their judgment, most
nearly represents the true cash valuation, and add to or
deduct from other townships such per cent. as will cause
them to conform in valuation to the one adopted as a basis,
and this notwithstanding such action may either increase
or decrease the aggregate valuation as shown by all the
township returns. The rule as thus announced in the
opinion cited is probably stated too broadly. The opinion
apparently overlooks the fact that the valuation of prop-
erty assessed for taxation is primarily for assessing
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officers, and that boards of equalization except as conferred
by statutes are not authorized to change the result, and
then only in order to effectuate an adjustment of values
s0 as to bring about uniformity. Our statute, we think,
contemplates that the state board of equalization may
cqualize valuations as between the different counties in
the scnse the word is usuall y and ordinarily understood.
That is, the state board is empowered to correct and adjust
inequalities in valuation to the end that all property shall
relatively be valued on the same basis for purposes of tax-
ation, as near as the same is practicable. In either view of
the subject, however, the action taken by the state board
was within the scope of its powers, and the increase in the
aggregate valuation of the equalized assessments resulted
only incidentally to the main object sought to be ac-
complished.

5. We are asked to declare the order of the state board
of equalization as of no validity and as being in conflict
with the constitution respecting the raising of needful
revenues by levying taxes on all property according to its
valuation, on the ground that, as alleged in the petition,
there was returned by certain of the taxpayers of Nemaha
county certain sums of money which it is asserted were
valued and assessed at the full, fixed and legal value there-
of, and that the order complained of results in the assess-
ment of this class of taxable property at a greater valua-
tion than it actually possesses. To this it may be said that
the plaintiff is not in a position to raise the question. The
increase complained of on this item of property could, at
most, affect only the taxpayers listing and returning such
nroperty for assessment, and the plaintiff is not one of
them. While he professes to bring the action in behalf of
himself and all others similarly situated, there are none
situated as he is with respect to the assessment of “this
particular kind of property. He has not stated a cause of
action in favor of himself, nor shown himself entitled to
the relief he secks, because of his allegations to the effect
that some third parties whose situation is entirely dis-
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similar have grounds of complaint which may possibly
entitle them to some equitable relief in an independent
action. If money on hand or in bank, such as has been re-
turned for assessment purposes, because of its character
and characteristics as having a fixed legal value is assessed
for a greater sum than is permitted by law, then obtaining
relief and redress for the grievance is a matter only for
those who have thus been injured. Again, it is manifest
that the state board of equalization is powerless to deal
with particular items of property returned for taxation and
included in the abstracts of assessment on which the board
acts. The law provides that the board may equalize only
by increasing or decreasing by a per centum of the aggre-
gate valuation of all the property in the county affected by
the order. Absolute equality is unattainable, and the law
contemplates only that it shall be approached as ncarly as
may be found practicable. If it were shown that some
other class of property was assessed by the county au-
thorities at its full cash value, or for a greater amount,
this would be no valid objection to equalizing the property
of the county as a whole. The state board does not deal
with individual assessments but with the property of a
county as a whole, and if it appears to them to be assessed
at a valuation relatively lower or higher than the property
in all other countics, the whole is affected by the order of
equalization, and not the different items or classes. Indi-
vidual discrepancies and inequalities the law contemplates
shall be corrected and equalized by the county authorities,
and a taxpayer failing to avail himself of the opportunity
thus presented has no legal ground of complaint because of
the action of the state board of equalization in lowering
or raising the valuation of all the property in the county
so as to conform with all other property throughout the
state. The county board is especially empowered to hear
complaints and grievances as between individual tax-
payers, and to adjust and remedy the same as may seem
just and equitable. The state board possesses no such
power. The taxpayer returning money at its legal value
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could, if he felt aggrieved, complain that his property was
assessed too high as compared with all other property.
He has the right to insist that all property be valued on
the same basis, and just ground of complaint if such was
not done. State v. Osborn, 60 Neb. 415. Not having done
s0, he is presumed to have been satisfied, and the state
board was warranted in assuming that all property of the
county, of whatsoever kind, had been assessed on the same
basis of valuation, and to equalize accordingly. They could
presume, and probably did, that all of the money required
to be listed had not in fact been returned, or that it was
assessed at the same relative valuation as all other prop-
erty. That tribunal was not bound to, and did not, take
into comnsideration inequalities as between individual tax-
payers, and could not under the law do so had it been so
inclined. Orr v. State Board of Equalization, 3 Idaho, 190,
28 Pac. 416; Wells, Fargo & Co. v. State Board of Equali-
zation, 56 Cal. 194; State v. Thomas, 16 Utah 86, 50 Pac.
615. We are not to be understood as holding that prop-
erty, such as money, which has a fixed, definite and unvary-
ing value, and regarding which there can exist no difference
of opinion, may be assessed and the owner required to pay
a tax on a value greater than it actually possesses. If
such results follow from the acts of the state board which
are complained of, we are clearly of the opinion that the
proper remedy is not an attempt to nullify the action
taken by the state board, nor will an injunction lie restrain-
ing the county officers from extending the per cent. of
increase as certified by the board, nor will such an over-
assessment of this one item of property affect the legality
of the order of equalization, which directs that all property
in the county be increased the amount of the percentage
found necessary to make it conform to all other property
throughout the state. Whether a taxpayer thus situated
may find relief in a court of equity we need not here deter-
mine. But, if such can be done, it is obvious upon the
soundest of equitable principles that an action we *1 not

lie until there had been paid or tendered the amount of tax
29
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justly and legally due upon the face value of such property.
Concerning a case of this character, we now have nothing
to do, nor do we express any opinion thereon. A con-
sideration of all questions presented by the record leads
us to the conclusion that the state boeard of equalization
acted within the scope of the powers conferred- upon it
by statute; that its order directing the increase which it
made as affecting the county of Nemaha and the property
of its taxpayers was valid, and that no provisions of the
organic law are violated by its enforcement. It follows
that it was and is the duty of the county clerk to extend
the same upon the tax rolls of said county. The judgment
of the trial court making the injunction perpetual is
reversed, and the injunction suit is dismissed.

REVERSED.

STATE OF NEBRASKA, EX REL. GEORGE T. MORTON ET AL., V.
PETER M. BACK ET AL.

Froep OcToBER 5, 1904. No. 13,605.

1. Railroads: MUNICIPAL ASSESSMENTS. In the assessment of railway
property for municipal purposes situated in cities of the metro-
politan class, such as is required to be listed with and assessed
by the state board of equalization for general revenue purposes
under the provisions of sections 39 and 40, chapter 77, article 1,
Compiled Statutes, 1901, as existing prior to the revenue act of
1903, it is made the duty of the tax commissioner or assessor of
such city to accept the values of the fractional part of such rail-
road property situated in the municipality as the same is valued
and assessed by the state board of equalization, and apportioned
to such city in accordance with the provisions of said act.

: The proportional share of railway property as
valued and assessed by the state board of equalization belonging
to and situated in such city and subject to taxation for municipal
purposes may be equalized by the proper authorities of such city,
by lowering or raising the value of the same, as thus ascertained,
so as to bring about uniformity of valuation in respect of all
property subject to taxation within the municipality.

: TaxarioN. It is competent for the legislature to provide
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for the valuation and assessment of the property of railway
companies, such as is required to be listed and scheduled with
the auditor of public accounts by sections 39 and 40, chapter 77,
article I, Compiled Statutes, 1901, as heretofore existing, by one
assessing body, and for ascertaining the value of the whole of
such property of any one railway corporation subject to taxa-
tion in this state as a unit or as an entirety, and to distribute the
value as thus found over the main line or track of such railway
company and to the different taxing districts, municipalities,
etc., on a mileage basis.

4. Constitutional Law. Such a scheme or plan of assessment and
taxation of the property of railway companies as therein provided
for state, county and municipal purposes does not violate the pro-
visions of the fundamental law commanding uniformity in the
valuation and assessment of property for the purpose of raising
needful revenues by the levying of a tax upon all property
subject thereto according to its value. - .

The valuation and assessment of the property of a railway
company, as therein provided, as an entirety, and the distribution
of the value thus ascertained upon a mileage basis over the entire
line of such railway does not operate as a changing of the situs
of the property assessed. Its effect is only to distribute the
value of an organic whole. to the fractional parts situated in
the different subordinate taxing districts through which the line
extends and in which the property is actually situated, which
is a legitimate exercise of legislative power.

6. Railroads: TaxarioN. In the assessment of railway property for
taxation, as therein provided, it is competent for the legislature
to classify such property, and provide for the assessment of -the
same as personalty, and to fix the situs.of the property assessed
by providing for the valuation of the property as an entirety,
and the distribution of the total value to each taxing district
according to the number of miles of main track located therein.

7. Constitutional Law. Said sections 39 and 40, as existing prior to
their repeal by the revenue act of 1903, are not invalid as taking
property by taxation without due process of law. Chicago, B. &
Q. R. Co. v. Richardson County, 61 Neb. 519, followed.

ORIGINAL application for a writ of mandamus to compel
the city council of Omaha to meet as a board of equaliza-
tion. Writ denied.

T.J. Mahoney, for relators.

C. c. Wright, contra.
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HovrcoMms, C. J.

This action is begun in this court in the exercise of its
original jurisdiction. The relators pray for a peremptory
writ of mandamus to compel the respondents, the city
council of Omaha, acting as a board of cqualization, to
reassemble and hear their complaint relative to the alleged
low assessment of certain railroad properties situated
within the corporate limits, and to equalize the assessment
of such properties by raising the assessed value thercof to
conform to the standard of value pertaining to all other
property assessed for municipal purposes. The substance
of the complaint is that the properties of the railroad
companies mentioned in the alternative writ, situated
within the city limits, are assessed at but a fraction of
their true value, while all other property subject to
municipal taxation is assessed at its commercial value.
The return of the respondents to the alternative writ dis-
closes that, in the assessment for municipal taxation of
the railroad properties complained of, the assessing officer
of the city accepted the valuations placed thereon by the
state board of equalization and the distributive share
thereof apportioned to the city of Omaha as the assessable
value of such properties, and that, in the cqualization
thereof, the respondents, acting as a board of equalization,
raised the assessments five times the value as fixed by the
state board of equalization and returned by the city tax
comnmissioner, which act of equalization, in the judgment
of the board, brought the value of the railroad propertics
thus assessed to a uniform standard of value with other
property assessed for municipal purposes and exhausted
their powers in the premises. Reduced to its narrowest
limits, the question presented for comsideration by the
pleadings and in briefs of counsel is in respect of the
method of procedure by the tax commissioner and the city
council in the assessment of railroad propertics situated
in part in such municipality and subject to municipal
taxes, and also, whether the statute providing for the
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assessment of railroad property as a unit and distributing
the aggregate value to the different counties, townships,
cities and towns through which the lines run, on a mileage
basis, is in harmony with the fundamental law. The
validity of such legislation is especially called in question
when applied to the taxation of railroad property in the
city of Omaha for municipal purposes.

The legal questions presented, says counsel for relator,
are: [Iirst, have the respondents correctly interpreted
the statutes? Second, are the statutes in question valid?

The answer to the first question must, we think, be in
the affirmative. The old revenue act under which the
assessment in question was made provided for the assess-
ment of railroad property of the character under considera-
tion by one. assessing body, viz., the state board of
equalization, for all purposes of taxation—state, county
township, school district and municipal. This assess-
ing body, the statute declares, shall value and assess
the property of railioad corporations at its actual value
for each mile of said road or line, the value of cach mile
to be determined by dividing the sum of the whole valua-
tion by the number of miles of such road or line. Tt
is further provided that, after the valuation and assess-
ment is made as aforesaid, the state auditor shall certify
to the county clerks of the several counties in which the
properties of such corporations are situated, or any part
thereof, the assessment per mile so made on the property
of such corporations, specifying the number of miles and
the amount in each of said counties. Section 40, article I,
chapter 77, Compiled Statutes, 1901. By section 98,
chapter 12a, Compiled Statutes, 1903 (Annotated Statutes,
7547), the same being the charter act of cities of the
metropolitan class to which the city of Omaha belongs, it
is provided: “The tax commissioner shall take the valua-
tion and assessment of railroad property within the city
limits from the returns made by the state board of equaliza-
tion to the county clerk.” Assuming, as we do for present
purposes, that the legislature may rightfully provide for
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the assessment of the property of a railway company by
one assessing body, and as one property or as a unit, and
apportion the value thereof on a mileage basis, then, as we
view the subject, it is not only manifest that the legislature
intended but that it is quite appropriate that the disribu-
tive share belonging to any one taxing district should
be taken and accepted as the assessable value of that part
of the whole property which is situated in such distriet
and which shall be subject to taxes as all other property
therein. There appears to be no fundamental objection to
such an assessment. The assessment thus made and re-
turned would, doubtless, be subject to the authority and
power of a board of equalization to raise or lower the value:
s0 as to comply with the rule of uniformity and conform
to values generally obtaining in such taxing district. In
all schemes of taxation there are generally recognized ele-
ments of inequality and the probability of erroneous valua-
tions in the assessment of property by whatever mode the
assessment may be made. The evil is usually remedied
by the exercise of the authority of a board created for that
purpose, whereby the assessment of different properties
is brought to a common standard of value. Different
precincts have different assessing officers, and these dif-
ferent officers, we know by common experience, widely
differ in their valuation of property of approximately the
same value. This difference of opinion and judgment
necessitates the establishment of a tribunal having au-
thority and jurisdiction to equalize values and bring all
property to a common standard of valuation, to the end
that each item and class may bear its just and equitable
share of the burdens of taxation. A question somewhat
akin to the one under consideration was raised in State
v. Aitkin, 62 Neb. 428, and the propriety of assessments
of railroad properties by the state board of equalization,
and the acceptance of the valuation thus ascertained for
purposes of municipal taxation, was recognized and sane-
tioned. In upholding a law providing for such method of
assessing railroad property situated in a municipality
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for municipal purposes, the court, among other things, in
the opinion, say:

“The legislature in its wisdom has decided that the
value of railroad property can be more accurately and
justly estimated by the state board-of equalization than
by local assessors, and has exercised its constitutional
prerogative by providing that railroad property shall be
assessed in that manner. Whether or not it is reasonable
to suppose that the state board of equalization would
have more knowledge and a better opportunity to make a
just valuation of such property than local-assessors is quite
unnecessary to be determined in deciding upon respond-
ent’s right to act as tax commissioner. Why may not
several valuers constitutionally act upon different kinds
of property, or upon the same property, for the purpose of
different taxes? The real objection to this act on the
ground of uniformity is, evidently, the idea that value
is not such a fixed quantity that it is possible for two
independent appraisers to agree. If values are fixed for
purposes of municipal taxation by one body of assessors,
and for county and state by another, it is practically cer-
tain -that the two will disagree. Enough is said above
to indicate an opinion that the only uniformity required
as to any tax is that it should be uniform throughout
the jurisdiction, that is, that state taxes shall be uniform
throughout the state, county taxes throughout the county,
and city taxes throughout the city.” The result produced
by this method of assessment is only that there are different
assessing authorities for different kinds of property, each
exercising an independent judgment in arriving at the
value of the property assessed, and making due return
thereof to the p oper authorities. The inequalities in
values thus returned, if any there be, is a proper subject
for comsideration by a body or tribunal authorized to
discharge the functions of a board of equalization. If
it be proper to assess railroad property as a unit and
distribute the total value thercof on a mileage basis, it is
obvious that the distributive share going to any one taxing
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district may be required to be taken as the assessable
value and as the basis of valuation for equalization and
taxing purposes. The value of such distributive share
of the whole property may, it would seem, be raised or
lowered by an equalizing board in order that it may be
brought to a common standard and conform to the values
placed on all other property. This, as we understand the
record, is what was done by the respondents in the case
at bar, and if so is, we think, in harmony with legislative
intendment. It is the business of such boards, say this
court in State v. I'leming, 70 Neb. 523, “To fairly and
impartially equalize the valuation of all personal property
assessed in their respective jurisdictions and raise or lower
the same as the justice and equity of the case may require.
Whatever directions the law may give to the assessor in
valuing the property in the first instance, and whatever
result these directions may produce in the assessment of
franchises or other property of the taxpayer, the work
of the board of equalization is to equalize the valuations
made, so that every one, as nearly as that may be attained,
shall stand upon an equal footing, and pay an equal pro-
portion of the tax laid, according to the real value of his
property. * * * [In this way, equality is attained and
“every interest protected.”” It is manifest that the legis-
lative plan for the assessment of railroad property situated
in a municipality, for municipal purposes, has been fol-
lowed by the city authorities in the case at bar, and that
the interpretation given to these several provisions of the
statute by the respondents as to their authority and power
is in harmony with the expressed will of the legislature.
The very able and helpful arguments and briefs of
counsel on both sides of the controversy are devoted almost
exclusively to the second question presented, that is, the
alleged invalidity of the statutes providing for the assess-
ment of the property of a railroad company as a unit, and
the distribution of the value of the whole on a mileage
basis by one assessing body for all purposes of taxation,
and it is to this phase of the case that we have given the
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fullest consideration and most thorough research at our
command. It is the contention of counsel for relators that
the provisions of the fundamental law governing taxation
are violated in the assessment of railroad property for
municipal purposes by the plan adopted and prescribed
by the legislature. It is argued that railroad properties
of great value located within the corporate limits of the
city of Omaha pay taxes on but an insignificant part of
the true value; that these properties escape a large share
of municipal taxes for which they should be justly
bundened and made to contribute to the revenues of the
city in return for the protection received in the adminis-
tration of the affairs of the municipality in which they are
situated. Counsel says that here are located costly depots
and terminal facilities, including real estate of vast value
occupied for such purposes, which ought to respond to
municipal taxation according to such values to be ascer-
tained with reference to the actual location of such prop-
erties as if separate and independent properties, and with-
out regard to their relation to and connection with the
entire lines of railway of which they form a part. The
right and power of the legislature to provide a scheme of
taxation for municipal purposes by an assessment of rail-
way property as an entirety, and the distribution of the
aggregate value on a mileage basis, is boldly challenged,
and we are asked to so construe the constitutional pro-
visions relating to the subject as inhibiting such a plan
and method of taxation of such properties for municipal
purposes. Our complaint, says counsel, is not that the
legislature has provided a different method for assessing
railroad property from that provided for assessing other
property, but rather that, under the statutes relied upon
by respondents, a result is obtained which violates the
constitutional requirement of uniformity. If, it is said,
the legislature had provided for assessing the property of
railroads extending into more than one county by deter-
mining the value of the railroad as a whole, and then ap-
portioning such value to the several tax districts in pro-
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portion to the real values in the several districts, rather
than in proportion to the number of miles of main line,
such a method would at least be theoretically correct;
but that, when the apportionment of the total value is
according to the number of miles of main line in any one
taxing district, there is an ignoring of the question of value
altogether. The mandate of the constitution, it is insisted,
is imperative that in every taxing district every owner
shall pay a tax in proportion to the value of the property
in the district and not the extent of it. The constitutional
provisions principally relied on by relators in support of
their contention are found in section 1, article IX of the
constitution, which declares that revenues are to be raised
by levying a tax by valuation so that every taxpayer shall
pay in the proportion to the value of his, her or its prop-
erty subject to taxation, the value to be ascertained in such
manner as the legislature shall direct. The necessity for
uniformity and equality in taxation is emphatically ex-
pressed in State v. Osborn, 60 Neb. 415, wherein it is
said:

“And this rule of uniformity applies not only to the rate
of taxation but as well to the valnation of property for
the purpose of raising revenue. The constitution forbids
any discrimination whatever among taxpayers, thus, if
the property of one citizen is valued for taxation at one-
fourth its value, others within the taxing district have
the right to demand that their property be assessed on
the same basis. The rule of uniformity is satisfied if
observed by each jurisdiction imposing the tax.” To the
same effect is High School District v. Lancaster County,
60 Neb. 147. See also State v. Poynter, 59 Neb. 417, and
State v. Karr, 64 Neb. 514.

By section 6, of article IX of the constitution, it is
provided that for corporate purposes all municipal cor-
porations may be vested with authority fo assess and collect
taxes, but such taxes shall be uniform with respect to
person and property within the jurisdiction of the body
imposing the same. The requirements of uniformity in
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the assessment of property for municipal purposes gen-
erally is doubtless the same, and as obligatory under the
provisions of section 6, article IX, as that required by the
 provisions of section 1 of the same article, and it is so
held in State v. Sarvage, 65 Neb. 714. The construction
given to the first section in the several decisions of this
court which we have cited apply with equal pertinency
and force to those of section 6. Uniformity with respect
to person and property requires that the tax rate must
be the same as to all persons affected, and the valuation
of the property must be upon the same basis throughout
the entire taxing jurisdiction. A departure either as to
rate of levy or as to the standard of valuation of the dif-
ferent properties subject to taxation would violate the
rule of uniformity demanded by the constitution, and
render ineffectual legislation authorizing such a method
of procedure in the levying and collection of municipal
taxes. It is equally clear that, if property within a
municipality having a fixed legal situs therein, was by
a scheme or plan of assessment to escape in whole or part
municipal taxes upon a valuation in substantial con-
formity with all other property within the taxing district,
this would be a violation of the provisions of said section
6. May the legislature, without infringing on these
provisions of the fundamental law, provide for the assess-
ment of the property of railway companies such as is
required to be included in the schedules to be returned
to the state assessing board upon the unit plan or system,
and distribute the value of the whole property along the
line of the road thus assessed, and to the different tax dis-
tricts on a mileage basis? It is earnestly contended by the
relators that the several railroad companies having lines in
the city of Omaha have valuable terminal facilities, depots
and other properties on their right of way and side tracks
which have a fixed and actual physical situs, and as such
are subject to local taxation upon such values, and that
by the distribution of the total value of any one road over
the entire line on a mileage basis is to withdraw from
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taxation for municipal purposes property situated within
the municipality, thereby resulting in a violation of the
provisions of the constitution that all property shall bear
its just share of tax burdens of the taxing jurisdiction in
which it is situated. In a sense, it is no doubt true, thai
the propertics of the large railway corporations doing busi-
ness in this state, with extensive terminal facilities, switch-
ing yards, depot grounds and costly structures in the
large cities and towns, are much more valuable mile for
mile than a corresponding length of the roadbed and right
of way situated outside of such municipalities, consisting
usually of but a single track and roadbed and the right
of way of from 100 to 200 feet in width. In a legal sense,
however, must it be said that the property thus situated is
s0 localized that its situs for the purpose of taxation must
be the same as where physically situated, and that any
attempt to throw it with the whole mass of property with
which it is connected, and of which it forms a part, and
assess it as an entirety, and distribute the value on a
mileage basis, contravenes the fundamental law?

We may assume that all the lines of railway in this state
have been by the state board of equalization assessed at a
valuation uniform with the values placed on all other prop-
erty assessed for revenue purposes, and that the total value
of each of such lines of railway has been distributed
to the different counties, townships, school and road dis-
tricts, cities and towns through which such lines extend
according to the length of the line in each division for
whose benefit taxes are levied. If those portions of the
road lying in the city of Omaha are to be valued at a
larger sum per mile than other portions of the same line,
then it follows that there must be a corresponding re-
duction of the amount apportioned to the remainder of
the line or else an overvaluation and double taxation would
be the result, and this would violate the rule of uniformity
the same as does undervaluation. The legislative plan
contemplates a full valuation of all property of a railway
line subject to taxation in this state, and the distribution
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of that value equally over cach mile of the line, and with
cqual benefit to every taxing district through which it
extends. The relators contend for a method of taxation
that recognizes differences of valuc of different parts of the
same line, a localization of such property for taxation and
an apportionment of values accordingly, as necessary to
meet the demands of the constitutional requirement of uni-
formity. It is not for us to say that the method adopted
by the legislature is the most approved and comes nearest
reaching an ideal state in the levying and collection of
the public revenues. Yet, it is quite true that this plan
has been warmly commended by courts of last resort of
many of the states and of the United States as best calcu-
lated to more nearly approach perfect uniformity than
any other plan that has heretofore been devised. It may
be, and possibly is, true that legislative provisions might
be enacted in the interest of more just and equitable taxa-
tion that would allow some latitude on the part of an
assessing body clothed with the power to value and assess
railway property to vary the value of different parts of
a railway line in the distribution of the value of the whole
to conform to the improvements made and character of
the property assessed in the different localities through
which the right of way and roadbed extends. It is, how-
ever, for us to determine only, as best we may, whether
the plan of valuiny and assessing railway property as
adopted by the legislature is in conflict with fundamental
law. The courts have generally recognized that upon legal
principles, and as a practical question, the properties of a
railroad company, because of their peculiar character, can
best be assessed by one assessing body, and cannot with any
degree of satisfaction be left with local assessing officers.
The wisdom and necessity for a taxing body having au-
thority and jurisdiction over the territory covered by all
the property of a railroad company, and with power to
assess the whole of such property and to fix values which
would be uniform over the different lines of railroads to
be asscssed, seem so apparent that argument can scarcely



414 NEBRASKA REPORTS. [Vor. 72

State v. Back.

add anything. At least the wisdom and experience of thosc
having to do with the subject of taxation have in very many
of the states of the Union brought about plans for the
assessment of properties of this character by one assessing
body, and this method is now quite gencrally resorted to
as the best solution of a difficult problem of railroad taxa-
tion. As to those properties which have no fixed situs,
such as the rolling stock, franchises and other intangible
property, it is difficult to conceive of any more just or
equitable scheme or plan than to find the value of the
whole and distribute the same throughout the different
taxing jurisdictions according to the distance of the line
of road situated in each district for whose benefit taxes
are levied. In a measure, this same principle, it is mani-
fest, obtains in respect of the line of a railroad, including
all properties necessary and used in its operation in the
accomplishment of the objects of its incorporation. Car-
ried to its logical conclusion, the contention of the relators
would require the assessment of every fractional part of
a railroad within any taxing district as separate and inde-
pendent property, the aggregate of these several values
representing the value of the entire property within the
state. No two miles of a railway system, if regard be had
solely to the real estate composing the roadbed and right
of way, the cost of construction, and the value of the super-
structures and buildings thereon necessary for the opera-
tion of the road, would be exactly the same. Each taxing
district would have located therecin property of a value
peculiar to itself and to no other, and, if the rule of uni-
formity be obscrved, an assessment must be made of such
property according to its value as thus localized. Must
all railway property be thus localized for purposes of
taxation? The assessment of the property, which is the
subject of the present controversy and the validity of which
is challenged, was made by the state board of equali-
zation under the old revenue act. Compiled Statutes,
1901, chapter 77, article I. The provisions assailed are
found in sections 39 and 40 of the act. The provisions of
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the new revenue act, scetions 85-87, article I, chapter 77,
Compiled Statutes, 1903 (Annotated Statutes, 10484-
10486), in regard to the questions herein being considered
are believed to be in all material respects the same as the
provisions of the old law. By scction 39, article I, chapter
77, it is made the duty of certain officers of every railroad
company doing business in this state and having property
therein subject to taxation to file schedules under oath of
the property of such company with the state auditor, at a
time as therein stated. The schedule is required to dis-
close the number of miles of such railroad in each organ-
ized county, and the total number of miles in the state,
including the roadbed, right of way, superstructures
thereon, main and side tracks, depot buildings and depot
grounds, section and tool houses, rolling stock and per-
sonal property necessary for the construction, repairs or
successful operation of such railroad lines. “Provided,
however,” says the statute, “That all machine and repair
shops, general office buildings, store houses, and also all
real and personal property, outside of said right of way
and depot grounds as aforesaid, of and belonging to any
such railroad and telegraph companies, shall be listed
for purposes of taxation by the principal officers or agents
of such companies, with the precinct assessors of any pre-
cinct of the county where such real or personal property
may be situated, in the manner provided by law for the
listing and valuation of real and personal property.” By
the succeeding section, authority is given to the state board
of equalization to value and assess all property required to
be listed and returned to the auditor of public accounts
at its actual value for each mile of said road or line, the
value of each mile to be determined by dividing the sum
of the whole valuation by the number of miles of such
road or line. It is also made the duty of the auditor to
certify to the county clerks of the several counties in which
the property of the corporation or any part thereof may
be situated the assessment per mile so made on the prop-
erty of such corporation, specifying the number of miles
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and amount in each of such counties. The value of the
whole, when ascertained, is by this method apportioned
to the several counties, townships, cities and villages and
other subdivisions through which such railway line cx-
tends, according to the number of miles of railroad
situated in such subdivision. It is further declared that
all such property shall for the purpose of taxation be
deemed ‘“personal property” and placed on the tax lists
as thercinafter provided. It will be observed that in the
assess:uent of railroad property under this statute no prop-
erty located off the right of way is assessed by the state
board, and that there are certain cxceptions as to prop-
erty specified which is situated on the right of way. It
is only the lines of railways, including superstructures,
appurtenances and property on the right of way necessary
to the successful operation of the road, and the rolling
stock and franchises that are required to be assessed by
the state board as a unit. In Adems County v. Kansas
City & O. R. Co., 71 Neb. 549, this court had occasion to
construe the language of the proviso found in sectien 39,
and it is there held that the phrase, “outside of said right
of way,” ctc., qualifics only the word property immediately
preceding it and not the specific terms used in the
enumeration of other property therein. Accepting this
as a correct construction, as we do, and keeping in view
the entire act relating to the subject, it becomes obvious
that the legislative intendment was to enlarge the situs of
the property of a railway company necessary for and used
in the construetion of its lines and the prosecution of its
business so as to cover the entire line of its roadbed and
right of way. All of this property is so intimately related
to each of the different parts, and so connected together,
that it is, it scems, appropriate and legal to so treat and
regard it when fixing its value for assessment purposes and
apportioning the value to the different tax districts
through which the road extends. A clear understanding
of the character of the property of a railway company,
which the statute requires to be valued and assessed as
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a unit, and the value distributed on a mileage basis, is
necessary to an intelligent understanding and application
to the principles underlying the taxation of this species
of property, and of the decisions of the courts of other
states relating to the subject. The supreme court of Ten-
nessee in the cases of City of Chattanooga v. Nashuville, C.
& 8t. L. R. Co., 7 Lea (Tenn.), 561, and Franklin County v.
Nashwville, C. & St. L. R. Co., 12 Lea (Tenn.), 521, by its
opinions therein comes nearest supporting the contention
of .counsel for relators, and yet these cases are, we think,
clearly distinguishable and are not authority of a decisive
character in the determination of the questions as pre-
sented in the case at bar. In the first case cited, all the
property of whatever description and wherever situated
was for the purpose of taxation, under the statute being
considered, to be thrown together as a unit or as one prop-
erty valued as a whole and the value distributed on a mile-
age basis. In the latter decision of that court, judicial
sanction is given to the validity of an assessing statute
very similar to the one under consideration except that it
was held that depots have a local situs and should be
assessed accordingly. But the reasoning by which this
conclusion is reached, as counsel well says, is somewhat be-
wildering. In a discussion of the character of railroad
property required to be assessed by the state board of
equalization and the reasons for legislation providing for
the assessment of such property as a unit, the total value
thereof to be distributed on a mileage basis, this court has
expressed itself in Chicago, B. & ¢. R. Co. v. Richardson
County, 61 Neb. 519, as follows:

“The common sensé view of the subject would seem to be
that such purpose was to enable the proper authorities to
distribute the avails of such taxation equitably among all
the municipal subdivisions through which a road may pass,
in the ratio which the number of miles within each sub-
division bears to the total number of miles of road within
the state, treating each mile as equal in value to every

other mile, and regardless of whence came the power under
30
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which any particular portion of the road is constructed.
A railroad might have vast terminals at one point, worth
as much as the remainder of the line, though it extended
through a dozen counties. The subdivision in which these
terminals are located is not, under this law, permitted to
reap an advantage over other localities, by reason of the
mere accident of location; but must share its advantages
with these others pro rata. That evidently is the reason be-
hind and under this legislation. How a franchise has been
acquired, or whether a particular portion of a line is more
expensive to construct than others, is unimportant in
determining whether the property should be taxed locally
or otherwise. As a matter of fact, this inequality of value
was the principal motive for the legislation, which sought
to obviate the evils attendant upon such a state of facts.
Without such inequality, no legislation would have been
necessary, the general laws being in that event adequate
for the purpose.”

While the constitutionality of the statute was not
directly involved, the discussion of the subject is valuable
as showing the reasons for treating and assessing railroad
property as a unit, and the difficulty of separating it into
fractional parts, each piece for the purpose of assessment
to be localized and treated as a specific item of property
having a value independent of the other portions of the
whole. In 1 Cooley, Taxation (3d ed.), p. 693, it is ob-
served by the eminent author:

“¢“The property of railroad and canal companies con-
stitutes a legitimate class of property for the purposes of
taxation—a class which, in order to treat it fairly in the
matter of taxation, must be treated separately’ Indeed
the difficulties of assessing, in the same way that property
in general is assessed, lines of railroad extending through
many municipalities are so great and so obvious that in
many states it is not attempted, and a franchise tax is im-
posed as a substitute for all other taxation. But in other
states a railroad is listed, assessed and valued as an en- .
tirety, and the value is then apportioned for taxation
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among the several municipalities by some standard pre-
scribed by law, which generally is the length of line within
the municipalities respectively. There is no constitutional
objection to that method of taxing this species of property,
and it is perhaps more just than any other.”

The supreme court of Colorado in the case of Ames v.
Pcople, 26 Colo. 83, 56 Pac. 656, in passing upon a con-
troversy identical in principle with one in the case at bar,
uphold the validity of statutory enactments providing for
one body to value and assess all the property of a railway
company as a unit and to distribute the value upon a
milcage basis. The constitutional provisions as to uni-
formity in that state, while not the same, are substantially
so in principle, and the necessity for equality of taxation
is recognized in the decision rendered. In the opinion, it
is said:

“In the method of laying a tax, either as to the assess-
ment or the apportionment, the general assembly is not
restricted by the constitution, and unless the legislation is

palpably unjust, oppressive or inadequate, courts will not
substitute their judgment for that of the legislature. Many
tribunals of final resort, including the supreme court of
the United States and our own court, as will be seen from
the cases already cited, have held that the method of ascer-
taining and distributing values of railroad property like
that prescribed in the statute under consideration, if not
the only rational one, is, at least, the best and fairest thus
far invented.”” And further on in the same opinion, the
court treat the subject in the following manner: “It fol-
lows that, in order to secure a just valuation for taxation
of this class of property, all of it that is used for the con-
venient and proper operation of the railway may be as-
sessed as a unit. and the valuation thus ascertained may be
apportioned to the various taxing districts upon a mileage
basis. Indeed, construing, as we should, sections 3 and 10
together such of the property of a railroad company, real
and personal, as is used for the convenient and proper
operation of its railway can properly only be assessed and
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apportioned for taxation as a unit; and the apportionment
upon a mileage basis, as this act prescribes, will come as
near to doing exact justice as it is possible to do. * * *#
This method of apportionment, in our judgment, gives to
each local taxing district its just proportion of tax, that is
to say, each taxing district gets for purposes of taxation the
just valuation of the property physically situate within its
territorial limits; for the value of property situate therein
cannot be made to depend upon its so-called natural situs,
entirely disassociated from the use made of it, but that
value, in great measure, depends upon its connection with
every other part of the corporation property so used, and
situate in every other taxing district in which any part of
its railroad lines, considered always in connection with
the character of the use made of it. Thus the command of
the constitution is obeyed, and, in fact, to each taxing
district is given a fair valuation of the railroad property
within its territorial limits, and that is all the section re-
quires.”

Say the supreme court of Michigan: “The propriety of
treating aggregations of property as a unit is as natural
and proper for the purposes of assessment as for sale, and
this is especially so where the various articles are so
essential to the purpose for which they are commbined that
the withdrawal of one or any class would destroy, or sub-
stantially impair, the use of all for the purposes to which
in their new form they are adapted.” Detroit Citizens
Street R. Co. v. Common Council, 125 Mich. 673.

In People v. State Board of Equalization, 205 111, 296,
it is said: “The right of way of a railroad company cannot
be cut up, for the purposes of assessment, into parts, either
by dividing it into sections by the lines of the different
taxing bodies which it crosses, or by severing from its main
track the portions that lie outside of some arbitrary line
drawn through the center of the right of way. A railroad
is a unit, and for the purposes of assessment its right of
way must be treated as a whole. The switch or side track
at which it receives coal, grain, stock or freight in a
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country village is as essential to the successful operation
of the road as is the switch or side track in the city at
which the articles which it handles as a common carrier
are discharged, and the land upon which its side or second
track and turnouts, and its station, machine shops, round-
houses, ete., stand, is as necessary to the successful opera-
tion of the road and as much a part of its right of way as
the land upon which its main track is laid, and the value
of each piece of-its right of way must be determined by
taking into consideration the value of the entire right of
way, rather than the value of each piece for commercial
purposes wholly disconnected from the use to which it has
been applied, as compared with contiguous property used
for purposes other than right of way.”

Many other authorities could be cited, but the foregoing
give a very accurate idea of the trend of judicial opinions
regarding the propriety and legality of this method of
assessing the property of railway companies. The princi-
ple justifying the assessment of railroad properties as a
unit, and distributing the value on a mileage basis to the
different tax districts through which the railway line or
track extends, seems to be that in fact and in legal con-
templation for the purpose of assessment, use and sale
such property may rightfully be regarded as a physical
whole or one entire property extending over the whole line
of the railway, the value of which depends not on any
separate or fractional part, but upon the whole of the prop-
erty as an entirety.

The fundamental idea underlying the relators’ conten-
tion as to the proper method of local taxation of these
properties is that the fractional parts of the different rail-
way companies located in the city of Omdha, consisting of
the depot grounds, main track and side tracks, and the
structures thereon, have a fixed and natural situs, and that
they are of themselves of especial value greatly in excess
of other portions of equal length of the lines of which they
are parts, and that such values are separable from the
remainder, and, therefore, to meet the requirements of the
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constitution as to uniformity and to the end that all prop-
erty shall bear its just proportion of the burdens of taxa-
tion in the district where it is situated, these properties
should be localized in the taxing district in which they arce
physically situated, and assessed upon their separate values
for municipal purposes. Of course, if we assume that such
properties have a legal situs and an ascertainable value
of themselves within the limits of the municipality, sepa-
rate and apart from the remainder of the line, and are pos-
sessed of a greatly enhanced value over other portions of
the main track of equal extent, the contention of relators
is conceded and there is left no room for discussion or argu-
ment.

The principle underlying the legislation complained of
undoubtedly is that every portion of the property of a rail-
way company going to make up the whole is interde-
pendent, and that the situs must be determined with re-
spect to the entire property and not any fractional portion
of it. The legislature has fixed, or undertaken to fix, the
legal situs of a railroad where the organic structure is, in
all the counties and subordinate districts through which
the road is constructed, and has provided for the appor-
tionment of a share of the total value to each taxing dis-
trict in proportion to the length of the main track in such
district, upon which taxes are to be levied for all purposes.
1t is the fractional proportion of the whole distributed to
any one taxing district that represents the taxable prop-
erty of such railroad line in such district, rather than the
physical property found therein. This method does not
effectuate a moving about of property having a fixed place
of location—a change of situs—but amounts only to the
valuing of the whole as a unit, and the distribution of the
total value along the line and throughout the extent of the
physical property, on what is regarded as a fair, just and
equitable basis. The nature and characteristics of the
property are such as to render it incapable of division into
fragmentary parts and the valuing of each of such parts
for assessment purposes as though it were a separate and
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distinct item of property having a location in a particular -
taxing jurisdiction. These properties have no market
value when considered in fractional parts. Railroad prop-
erties are bought and sold as an entirety. The real estate
on which the right of way is located cannot be valued in a
commercial sense as so many acres, or as lots and blocks,
since its value in such cases is determined, in a large
measure, by reason of the use to which it is put and the im-
provements thereon, and then only in connection with the
other property of which it forms a part. The legislature
has declared that the property of railroad companies re-
quired to be valued and assessed by the state board of
equalization should, for the purposes of levying and col-
lecting taxes, be regarded as personal property. If this
legislative declaration is to be given force, then the right
to enact and the validity of the enactment providing for a
distributive valuation on a mileage basis would necessarily
follow. There will, we apprehend, be no serious conten-
tion against the power of the legislature to, by rule of law,
" fix the situs of all such property (if it may be regarded as
personalty) for purposes of taxation. In Missouri, K. &
T. R. Co. v. Board of Commissioners, 9 Kan. App. 545, 59
Pac. 383, the Kansas court of appeals say:

“Under section 6873, General Statutes of 1889, * * *
all property used or held by a railway company for the
purpose of operating its railroad, including its roadbed,
right of way, etc., is to be appraised and assessed as per-
sonal property. The statute declaring such property per-
sonal property for the purposes of assessing a tax against
it, it follows that such tax must be collected as a tax upon
personal property. * * ¥ The legislature -had the
power to enact the statute declaring the right of way, road-
bed and other property held or used in the operation of
the railroad to be personal property for the purposes of
taxation.”

In Ames v. People, 26 Colo. 83, the court say:

“The whole argument, however, is based upon the pro-
position that the property is assessed not where it is physi-
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cally situated, but all along the main track, each municipal
corporation being given for taxation a value dependent not
upon the actual value of the property therein physically
located, but only such value of the entire property of the
corporation as the length of the main track in the munici-
pality bears to the total length of the line. This method
of distribution is said to be contrary to the rule that prop-
erty must be taxed at its actual situs. But it is settled by
a long line of decisions that this rule is merely the law of
the state that recognizes it; hence being a matter of legis-
lation it is entirely competent for the legislature, unless
restrained by the constitution, to fix for the purposes of
taxation the situs of both real and personal property.”

The Arkansas supreme court regarding a similar ques-
tion states the principle as follows:

“The nature of the property justifies classification and
separation from the body of the real estate upon the
grounds that justify the separate classification of realty
and personalty. The requirement of an annual assessment
of railways affords, therefore, no greater cause for com-
plaint than does the like requirement for personal prop-
erty, and the complaint of discrimination is groundless.”
St. Louis, I. M. & 8. R. Co. v. Worthen, 52 Ark. 529, 13 S.
W. 254.

The supreme court of the United States in Columbus S.
R. Co. v. Wright, 151 U. 8. 470, 480, has said :

“The roadway itself of a railroad depends for its value
upon the traffic of the company, and not merely upon the
narrow strip of land appropriated for the use of the road,
and the bars and cross-ties thereon. The value of the road-
way at any given time is not the original cost, nor, a
fortiori, its ultimate cost after years of expenditure in re-
pairs and improvements. On the other hand, its value
cannot be determined by ascertaining the value of the land
included in the roadway assessed at the market price of
adjacent lands, and adding the value of the cross-ties, rails
and spikes. The value of land depends largely upon the
use to which it can be put, and the character of the im-
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provements upon it. The assessable value, for taxation,
of a railroad track can only be determined by looking ak
the elements on which the financial condition of the
company depends, its traffic, as evidenced by the rolling
stock and gross earnings in connection with its capital
stock. No local estimate of the fraction in one county of
a railroad track running through several counties can
be based upon sufficient data to make it at all reliable
unless, indeed, the local assessors are furnished with the
means of estimating the whole road.”

Again it is said by the supreme court of Wisconsin, in
State v. Anderson, 90 Wis. 550:

“The utter impracticability, not to say impossibility,
of treating it as real estate for the purposes of taxation, is
illustrated, not only from the results that might follow tax
sales, but in attempting to assess it as such under the pro-
vision that ‘all real property not expressly exempt from
taxation shall be entered upon the assessment roll in the
assessment district where it lies’ (R. 8. sec. 1039), and is
well illustrated by the present case, where the property
claimed to be real estate has a physical location in twenty-
one assessment districts. How could it be entered on the
rolls by lots and blocks, or by refcrence to plat or deed,
or how otherwise, under secs. 1045 and 1046? It is part
on and part in the soil, and part in the air. How are the
twenty-one assessors to assess and value the tracts, ties,
poles, trolley wires, etc., with certainty and in an intel-
ligible manner in so many parcels? And are the twenty-
one assessments to be followed by as many separate taxes
and tax sales in case of nonpayment? It seems to us en-
tirely clear that this property cannot be regarded as real
estate for the purposes of taxation, and that it is not the
‘land’ and ‘real property’ described in these sections for
assessment and taxation; and as already stated, it seems
perfectly plain from the statute (secs. 1034, 1038, R. S.;
ch. 285, laws of 1889), that this property is required by
law to be assessed and taxed. * * * In view of the
use made of the specific lots upon which the power houses
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are situated, and upon a fair construction of the statute,
and with a view to carry out its evident meaning, we hold
that such real estate, thus devoted to such uses, is not the
real property required by section 1039 to be ‘entered upon
the assessment roll in the assessment district where it lies’;
it having acquired a peculiar character in the law by
reason of having become a part of the entirety of a prop-
erty subject only to assessment and taxation as an entirety,
in the assessment district where the corporation owning
it has its principal office and place of business.”

We are satisfied upon principle and authorities cited
that the legislature has not exceeded its powers in provid-
ing, as it has done, for the assessment of the property of
a railway company as a unit, and the distribution of the
value thus ascertained over the entire line of the railway
assessed, and to the different tax districts and municipali-
ties into which the roadbed or right of way extends on a
mileage basis; that when the values are thus ascertained
and apportioned and the distributive share assigned to any
one district or municipality, such proportionate share
legally represents the value of the fractional part of the
entire property situated in such district or municipality
for the purposes of municipal taxation, and that the funda-
mental law as to uniformity is not violated by such a
scheme of assessment and distribution of values of the
entire property.

It is also contended that the sections of the statute pro-
viding for an assessment of railway property by the state
board of equalization is void because of the alleged depriva-
tion of property by taxation without due process of law,
in that no sufficient notice is given of the meeting of the
state board of equalization when assessing such property.
. This question has been under consideration for some time
and is disposed of in an opinion in the case of Chicego, B.
& Q. R. Co. v. Richardson County, post, p. 482. On the
authority of that decision these sections in respect of the
objection urged against them of which we have just made
mention must be held valid. The constitutionality of these
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sections is also upheld in that opinion as to other objec-
tions herein discussed.

The application for a peremptory writ of mandamus
should be denied, which is accordingly done.

VWRIT DENIED.

LoUIS ZOBEL V. STATE OF NEBRASKA.
Fep OctoBER §5,1904. No. 13,717.

1. Criminal Law: AppEaL. To render an appeal to the district court
effective in a misdemeanor case, where conviction has been had in
an inferior court, the defendant must enter into a recognizance,
and with sureties, to be fixed and approved by the court or
magistrate trying the case, as is provided by section 324 of the
criminal code. A recognizance entered into by the defendant
alone is insufficient to perfect a valid appeal.

ERROR to the district court for Adams county: Eb L.
ApAMS, JUDGE. Affirmed.

W. P. McCreary and W. M. Crow, for plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

Horcowms, C. J.

Upon conviction of the defendant in the county court of
a misdemeanor, he gave notice of an appeal, and in open
court entered into a personal recognizance in the minimum
sum provided by statute, but without sureties, for his ap-
pearance at the district court on the first day of the next
regular term thereof. The county attorney moved to dis-
miss the appeal because the recognizance entered into for
an appeal was not such as is required by statute. The mo-
tion was sustained, the appeal dismissed, and the de-
fendant prosecutes error from the order of dismissal.

The sole question for consideration and determination
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is whether the recognizance taken is such as is required by
statute in order to appeal after conviction in a misde-
meanor case, and is sufficient to effectuate a valid appeal,
and give to the district court jurisdiction to entertain the
charge and try the defendant in that court on the com-
plaint filed against him. No objection is urged to the form
or sufficiency of the recognizance, save that it was only
the personal obligation of the defendant without sureties,
and therefore not in compliance with statutory require-
ments, nor sufficient to perfect the appeal sought to he
taken from the judgment rendered against the defendant
in the county court.

The provisions relating to appeals in misdemeanor cases
are doubtless for the benefit and advantage of those con-
victed of offenses of a minor character and, in order to
perfect a valid appeal as contemplated by statute, therc
must be a compliance in all substantial particulars with
the conditions upon which the right of appeal may be
exercised. 5 Cyc. pp. 92, 94, secs. b and e. Of course the
recognizance is for the benefit of the state, and to enforce
the appearance of the defendant in the appellate court to
answer the charge preferred against him. The holdings of
the courts and in this jurisdiction especially are to the
effect that such provisions are mandatory, and a failure
to follow them in any material respect forfeits one’s right
to an appeal which, otherwise, he is entitled to. Section
324 of the criminal code declares that the defendant shall
have the right of appeal, which shall be taken immediately
upon the rendition of the judgment in a misdemeanor case.
It is therein provided that no appeal shall be granted
unless the appellant shall within 24 hours after the ren-
dition of such judgment enter into a recognizance to the
people of the state of Nebraska in a sum not less than $100,
and with sureties, to be fixed and approved by the magis-

trate before whom said proceedings were had, conditioned
upon his appearance before the district court for the county

at the next term thereof to answer the complaint against
him. It is held by this court in In re Newton, 39 Neb. 757,
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that in order to effectuate a valid appeal the defendant
must within 24 hours enter into a recognizance as required
by the section to which reference has been made; and in
Pill v. State, 43 Neb. 23, it is ruled that the recognizance
is invalid if the court where and before which the prisoner
is to personally appear is not stated in the recognizance.
In the case last cited, the substance of the decision is to the
effect that the provisions of the statute are mandatory
and must be complied with in all material respects, other-
wise the recognizance is fatally defective and confers no
Jurisdiction upon the district court. To the same effect is
Kazda v. State, 52 Neb. 499. It would seem from a read-
ing of said section of the criminal code respecting appeals
in misdemeanor cases, that the entering into a recog-
nizance by the defendant, and with sureties, to be fixed
and approved by the court is just as imperative as the pro-
visions relating to the time the appeal must be taken,-the
time when the recognizance must be entered into, and the
amount of the same. If one of the provisions may be de-
parted from or ignored, then why not either of the others?
If the sureties alone attempted to enter into a recognizance
for defendant’s appearance in the appellate court, it ean
hardly be doubted that the failure of the defendant to be-
come a party thereto would invalidate the attempted ap-
peal, and we cannot see any good reason, on the other
hand, for disregarding the plain statutory provision as to
sureties and holding that a recognizance is sufficient and
in compliance with the statute when entered into by the
defendant alone. Both provisions seem equally binding
and mandatory, and a failure to comply with one would
be as fatal as would be the failure to comply with the
other. The case of Smith v. State, 35 Tex. Cr. App. 9,
29 8. W. 158, where it is held that a recognizance which
fails to state which of the obligors is principal and which
are sureties, as required by the criminal code of that state,
is insufficient, is in principle analogous to the case at bar,
and may be accepted as an authority in the disposition of
the present case. It is there said:



430 NEBRASKA REPORTS. [VoL. 72

Zobel v. State.

“A recognizance is a statutory obligation, and its requi-
sites are prescribed by the statute. In order to con-
stitute it a legal obligation, it must be made in conformity
with the law authorizing it to be entered into, at least in
a substantial manner. Its very basic principle is that there
must be at least one defendant, and there may be sureties,
and the further plain provision is that this obligation
must show the relation of the parties to the obligation they
have undertaken, whether principal or surety. It must be
stated who is principal and who are sureties. The court
cannot supply such omissions by inference, presumption,
or intendment. The recognizance must substantially com-
ply with the law. Appeals in misdemeanor cases will be
dismissed unless the recognizance substantially complies
with the statute, and forfeitures cannot be enforced if the
provisions of the statute are not complied with. The
reports are filled with cases sustaining this proposition.”

Our attention is called to section 388 of the criminal
code which provides, in substance, that an action on any
recognizance shall not be defeated by reason of any defect
in the form of the recognizance, if it sufficiently appears
from the tenor thereof at what court the party was bound
to appear, and that the court or officer before whom it was
taken was authorized by law to require and take such recog-
nizance. It is argued that this section gives support to
defendant’s contention that the recognizanece-as taken in
the case at bar is authorized, and sufficient to render the
attempted appeal effective. We do not think this section
has any material bearing on the question now under con-
sideration. The defect here goes to the substance rather
than to the form. The question is, has such a recognizance
been entered into as the statute says must be given as a con-
dition to the right of an appeal? May a defendant have
more time or give a recognizance in a less amount than is
provided by section 324, or give one without the sureties as
therein provided? The answer, as has been indicated,
must, we think, be in the negative.

We are also cited to some cases where recoveries have
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been allowed on recognizances not in some respects in sub-
stantial compliance with statutes regulating the giving of
the same, but in such cases elements of estoppel entered
into the consideration of the questions decided, and thesc
matters do not properly enter into the discussion or con-
sideration of the question presented in the case at bar.

We are of the opinion that the recognizance entered into
by the defendant was fatally defective, and that no crror
was committed by the district court in dismissing the
appeal because thereof. The judgment of the district

court should be, and therefore is,
AFFIRMED.

THOMAS A. COLBURN, APPELLANT, V. JOEN W. MCDONALD,
INTERVENER, APPELLEE.

Fep OcroBER 5,1904. No. 13,444,

1. County Bonds: REFUNDING: APPEAL. Chapter 8 of the laws of 1899,
commonly known as the “Refunding Bond Act,” as found in
chapter 9 of the Compiled Statutes of 1903, provides for an appeal
from the findings of the district court as to the validity of
county bonds éought to be refunded, and authorizes the supreme
court to make a finding and decision in such a proceeding which
is binding upon the county board, the protestant and other parties
to the record.

2. Procedure. In such a proceeding we should attempt to do no more
than render a decision as to the validity of the bonds, and thereby
affirm or reverse the finding of the district court, as the case
may be.

It is not necessary in such a proceeding {o determine the
effect of the decision as to innocent purchasers of the bonds who
are not parties to the record.

3.

4, Laws: ENAcTMENT. An enrolled bill found in the office of the
secretary of state, signed by the officers of both branches of the
legislature and approved by the governor, is prima facie evidence
of its enactment.

5. : . “Legislative journals may be looked into for the
purpose of ascertaining whether a law was properly enacted.”
State v. Frank, 60 Neb., 327.
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“The silence of the legislative journals is not con-
clusive evidence of the nonexistence of a fact, which ought to be
recorded therein, regarding the enactment of a law.” State v.
Frank, 60 Neb. 327.

7. : . In order to overthrow such enrolled bill,‘it must

be made to affirmatively appear by the journals that it did not
pass.

8. Bonds: VarLiry. A proposition to vote bonds to aid in the con-
struction of a railroad or other work of internal improvement,
otherwise in due form, will not be rendered void because it con-

tains a clause authorizing the county to accept capital stock of the
company.

9. : . Where, by the terms of the proposition voted on,
the bonds are not to be issued until a future time and on the hap-
pening of a future event, the assessed valuation of the county
last made before such bonds are actually issued should be taken
as the basis in limiting the amount of such issue.

: REpPUbDIATION. A municipality ought not to be allowed to
repudiate its bonds after the compromise of a suit, in which their
validity was in issue, by which it received a substantial decrease
of the interest rate thereon, and after it has paid the interest
for 30 years and a part of the principal thereof, unless such
bonds were absolutely void at the time they were issued.

ArPEAL from the district court for Lancaster county:
Epwarp P. HOLMES, JUDGE. Affirmed.

E. F. Pettis and Strode & Strode, for appellant.
Sawyer & Snell and Robert Ryan, for appellee.
BARNES, J.

This case comes before us strictly under the provisions
of chapter 8 of the laws of 1899, found in chapter 9 of the
Compiled Statutes of 1903 (Annotated Statutes, 10780).
It appears that on the 28th day of November, 1871, the
county of Lancaster voted bonds to the amount of $100,000
to aid in the construction, extension and completion of the
Midland Pacific Railway from the city of Lincoln to a
junction with the Union Pacific Railroad. The bonds were
dated January 1, 1873, and were delivered to the railroad
company at about that time. The company in turn de-
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livered $100,000 of its stock to the county board, which was
retained until November 2, 1881, when the same was sold
and the money covered into the county treasury. Interest
was paid on these bonds continuously until January, 1885,
at the rate of 10 per cent. per annum. In August of that
year one Charles E. Lewis commenced a suit against the
county in the circuit court of the United States for the
district of Nebraska on a large amount of these bonds.
The county board filed its answer, and the issues were
made up, the question involved being the validity of the
bonds. On the 22d day of April, 1886, and before the
trial, the county and Lewis compromised the suit; all of
the bonds were called in and stamped as bearing only 53}
per cent. interest, instead of 10 per cent., the rate at which
they were issued, and thereupon the case was dismissed.
From that time until the first day of January, 1903, the
date when the bonds became due, the interest was regularly
paid at the new rate agreed upon when the suit above
mentioned was compromised and dismissed. Shortly after
the bonds became due, there being no funds in the treasury
for their payment, the county undertook to refund them
under the provisions of the act above mentioned. Notice
was published in the manner provided by law, and on the
day appointed therein, one Thomas Colburn, a resident
and taxpayer of Lancaster county, filed his protest and
objections with the county board, by which he sought to
prevent its proposed action. The county attorney there-
after made out and filed with the clerk of the district court
- for Lancaster county, a statement containing a complete
history of the bond transaction in question, which showed
the payments and the amount due on said bonds. There-
upon, one J. W. McDonald, a holder of one of the bonds,
intervened, and at the first session of the district court
thereafter that tribunal made a finding in which it was
stated that the bonds were a valid obligation against the
county of Lancaster, and that there was due thercon the
sum of $98,000. From that finding Colburn, the pro-
testant, has appealed to this court,
31
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It is contended on behalf of the intervener, Mc¢Donald,
that no appeal lies in these proceedings, and that there-
fore this court has no jurisdiction; and it is insisted that
the question is determined by Nebraske Loan & Trust Co.
v. Lincoln & B. H. R. Co., 53 Neb. 246. It is apparent,
however, that the cases are distinguishable. The statute
under consideration here authorizes an appeal to "the
supreme court from a decision of the district court, and
provides the manner of taking such appeal. Notice thereof
must be given at the time of the decision, and within 20
days the party appealing must give a bond in the sum to
be fixed by the court; and the statnte (see. 39, ch. 9,
Compiled Statutes, 1903, Annotated Statutes, 10781),
then says: “If appeal in the foregoing manner is taken it
shall stay proceedings on the part of such corporate au-
thorities until such appeal is decided.” So that the statute
itself discloses the sense in which the word “appeal” is
used. It appears that this statute has been compiled with,
and that this court has jurisdiction to determine the ques-
tions presented herein.

It will be observed that this is neither an action at law
nor a suit in equity, but is a special proceeding provided
for by the terms of the refunding act above mentioned.
Therefore our jurisdiction and all our powers herein are
conferred and measured by the terms of the act itself.
The county board is a proper party to this proceeding,
and the protestant, together with the intervener, Mec-
Donald, are before the court. This gives us the power to
examine the questions invoblved in this proceeding, and
our judgment herein will be binding upon the parties to
the record. We will therefore proceed to detcrmine the
questions involved in this controversy as to such parties
without attempting to adjudicate the rights of those bond-
holders who are not parties to the record.

It is contended that the act of 1869 (laws 1869, p. 92),
under the provisions of which the bonds in question were
issued, was never legally or constitutionally passed by the
legislature, and is therefore void. To support this con-
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tention an abstract of the house and senate journals relat-
ing to the passage of that act is put in evidence. This
copy or abstract fails to show in perfect form or order
each successive step which occurred in the passage of the
act, and in describing the bill its title was not always
referred to in exactly the same language; but the journals
do not show that the act, in the precise form in which it
was signed by the chief officers of the house and senate and
approved by the governor, was not passed. We think that
it has finally become the settled law of this state that the
enrolled bill signed by the officers of both houses and ap-
proved by the governor, as found in the office of secretary
of state, is prima facic evidence of its due enactment. It
is true that the legislative journals may be looked into
for the purpose of ascertaining whether the law was prop-
erly enacted, but the silence of these journals is not con-
clusive cvidence of the nonexistence of a fact which ought
to be recorded therein regarding the enactment of a law.
“Every presumption is in favor of the regularity of legis-
lative proceedings; and it is rather to be inferred that the
journals are imperfect records of what was done than that
the legislature failed to perform the more solemn and im-
portant duties enjoined upon it by the constitution.” So
it must be made to affirmatively appear by the journals
that the act in question did not pass. To hold otherwise
would be to permit a mute witness to prevail over the
prima facie case made by the bill itself. State ». Frank,
60 Neb. 327. The evidence introduced by the protestant
being insufficient to show affirmatively that the act in
question was not regularly and constitutionally passed by
the legislature, this contention must fail.

It is next claimed that the act of 1899, under which this
proceeding is prosecuted, was not constitutionally passed,
and is therefore void. Answering this contention, we may
say that the evidence introduced to support it is of the
same kind and nature and of no more binding force than
that introduced in relation to the passage of the act of
1869. It does not affirmatively show that the act was not
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regularly and constitutionally passed, and the holding on
this question must follow the rule announced above.

It is further claimed that the fact that the proposition
on which the bonds in question were voted authorized the
county to receive $100,000 of the stock of the Midland
Pacific Railway at the time of the delivery of the bonds
rendered them void. An examination of the proposition
contained in the record shows that the bonds were to be
issued “to aid in the construction, extension and com-
pletion of the Midland Pacific Railway,” and we are not,
at this time, and in this proceeding, prepared to hold that
the mere fact that the corporation was to and did deliver
$100,000 of its stock to the county, which it retained and
sold, rendered the bonds void. The supreme court of the
United States in the case of Chicago, B. & Q. R. Co. .
County of Otoe, 16 Wall. (U. 8.) 667, held that there is no
solid ground of distinction between a subscription to stock
and a donation. It is not necessary for us to go that far
in this opinion, because the proposition provided for a
donation of the bonds to the railway company, not a stock
subscription, and simply authorized the county to reccive
$100,000 of stock. The bonds in the case above cited were
issued under the act in question herein, and were declared
to be a binding obligation on the county. We are thercfore
satisfied that the proposition in question was not void. 20
Am. & Eng. Ency. Law (2d. ed.), p. 1102; Mayor and
Aldermen of Wetumplka v. Winter, 29 Ala. 651; Nelson v.
Haywood County, 87 Tenn. 781, 11 8. W. 885.

It is further contended that there was an overissue of
bonds, in this: That the bonds in question, together with
the amount previously issued, exceeded 10 per cent. of the
assessed valuation of the county. We find it stipulated in
the record that the assessed valuation of Lancaster county
for the year 1871 was $3,181,036; that bonds in aid of
works of internal improvement had been issued at that time
to the amount of $330,000. So it appears that, if the bonds
had been actually issued in 1871, such issue would have
amounted to more than 10 per cent. of the assessed valua-
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tion of the county. But it also appears from the stipulation
that the assessed valuation of the county for the year
1872 was $4,482,117; that the bonds were issued during
that year, bore date January 1, 1873, and were delivered
about that time. It thus clearly appears that there was
no overissue of bonds if the assessed valuation for the
year 1872 should govern. The language of the act under
which the bonds were issued is as follows: “That any
county or city in the state of Nebraska is hereby authorized
to issue bonds to aid in the construction of any railroad,
or other work of internal improvement, o an amount to
be determined by the county commissioners of such county
or the city council of such city, not exceeding ten per cent.
of the assessed valuation of all taxable property in said
county or city; Provided, The county commissioners, or
city council, shall first submit the question of the issuing
of such bonds to a vote of the legal voters of said county
or city.” (Laws 1869, p. 92.) Construing this law in the
case of Chicago, B. & Q. R. Co. v. Dundy County, 3
Neb. (Unof.) 391, we held that the time when municipal
bonds were issued was when the municipality actually
parted with their custody and control. It was held in the
case of Union P. R. Co. v. Board of Commissioners of
Davis County, 6 Kan. 256, that the vote authorizing the
issuance of railway bonds was not the contract between the
county and -the railroad company; that such vote simply
authorized the county board to enter into a contract, which
was consummated and completed when the bonds were
issued. In Rathbone v. Board of Commissioncrs of Kiowa
© County, 27 C. C. A. 477, 83 Fed. 125, it appeared that
certain county bonds were issued under the laws of Kansas,
which limited such issue to a certain proportion of the
assessed valuation of the counfy. It was contemplatel
that the bonds should not be issued prior to December 31,
1887; none were issued until August of that year, and
it was held that, under this state of facts, the assessment
for 1887, made as of March 1 of that year, was the one
that controlled. This rule finds support in School District
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v. First Nat. Bank, 19 Xeb. 89; Village of Kent v. Dana,
40 C. C. A, 281, 100 Fed. 56; Bound v. Wisconsin C. R. Co.,
45 Wis. 543; Falconer v. Buffalo & Jamestown R. Co., 69
N. Y. 491; Coe v. Caledonia & M. R. Co., 27 Minn. 197, 6
N. W. 621. TIn the case at bar the proposition voted on
did not contemplate that the bonds should be issued as of
the date at which the vote was taken. They were to be
issued and delivered from time to time as certain sections
of the road were completed. They were in fact issued and
delivered to certain trustees, to be turned over to the
company at the proper time, just before the first of
January, 1873. So, as a matter of fact, they were issued
after the assessment of 1872 was made, and before the date
of the assessment for the year 1873. According to the
foregoing authorities the assessment of 1872 controls, and
there was no overissue, as contended by the protestant.

If we are right in the foregoing conclusions, it is un-
necessary to consider the other minor objections made to
the validity of the bonds.

For the foregoing reasons, and in view of the further
facts that the question of the validity of these bonds was
put in issue by the pleadings in the suit between Lewis and
Lancaster county in the circuit court of the United States
for the district of Ncbraska; that the suit was com-
promised ; that in such settlement the county secured the
benefit of the reduced rate of interest agreed upon therein;
that it has ever since that time kept the interest om the
bonds paid in full; and has paid and taken up a part of
them, we are constrained to hold that the findings of the
district court were right, and they are thercfore

AFFIRMED.
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SAMUEL Eccres v. UNITED STATES FIDELITY & GUARANTY
(C'OMPANY.

FiLep OcTtoBER 5,1904. No. 13,646.

1. Motion to Dismiss. A motion to dismiss a proceeding in error will
not lie or .ke ground that no motion for a new trial was filed in
the trial court by the plaintiff in error, because this court will
examinc the record so far as is necessary to determine whether
the plc.dings sustain the judgment.

2. Parties. A1 parties against whom a joint judgment has been
rendered must be made parties to a proceeding in error. But
this rule has no applicaticn where the judgment complained of is
several, and in favor of the defendant in error alone.

ERROR to the district court for Gage county: Jomn 8.
StuLL, JupeE.  Aotion to dismiss denied.

A. Hardy, for plaintiff in error.

Hazlett & Jack, contra.

Barxes, J.

_ The plaintiff in error commenced this action against
William . Walker, a justice of the peace, on his official
bond, and impleaded the United States TFidelity &
Guaianty Comipany, his surety, to recover the statutory
penaity for taking and recciving illegal fees, The bond
company filed a general demurrer to the petition, which
was amended by interlineation; it thereupon answered
over, and the cause was tried in the district court for Gage
county to a jury. A verdict was returned for the plaintiff;
both defendants filed motions for a new trial. Walker’s
motion was overruled, and judgment was rendered against
him on the verdict; and the motion of the surety company
was sustained. Thereafter the canse proceeded against
the said company alone, and a sccond trial resulted in
another verdict for the plaintiff. Thereupon the company
filed ancther motion for a new trial, which was sustained;
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and also filed a motion for a dismissal of the case, notwith-
standing the verdict which was likewise sustained, and
the action, as to said company, was finally dismissed. To
these rulings the plaintiff excepted and prosecuted error.
The bond co.ipany has filed a motion herein to dismiss
the error proceedings, and on this motion the cause is now
presented for our consideration. The substance of the first
ground of the motion is that this is an action at law; that
it was tried to a jury on questions of fact, in support of
which evidence was introduced; that the court sustained
delendant’s motion to dismiss, because the petition did not
state facts sufficient to constitute a cause of action, and
that the evidence failed to prove a cause of action against
the defendant herein; and the plaintiff, having failed to
file a motion for a new trial, cannot obtain a review of the
judgment of the trial court. The action of the district
court brought here for review is, in effect, a judgment on
the pleadings; a judgment, notwithstanding the verdict,
which was summarily rendered in favor of the defendant
over the plaintiff’s objections and exceptions. In such a
case it is not necessary for the plaintiff to file a motion
for a new trial in order to obtain a review of the proceed-
ings, for this court will examine the record so far as it is
necessary, to determine whether the petition states a cause
of action; in other words, whether the pleadings support
the judgment complained of. Schmid v. Schnid, 37 Neb.
629; Scarborough v. Myrick, 47 Neb. 794 ; Farris v. State,
46 Neb. 857. One of the grounds of the defendant’s motion
to dismiss the action in the court below was that the
petition did not state facts sufficient to constitute a cause
of action. The ruling on that point can be reviewed in
this court without a motion for a new trial, and the case
cannot be disposed of on a motion to dismiss the proceed-
ings in error. .

The second and last ground of the defendant’s motion
is that the proceedings must be dismissed for want of
necessary parties; and it is contended that Walker, against
whom a judgment was rendered in the court below, is
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a neccessary party defendant in this proceeding. This
would be true if the judgment complained of were a joint
judgment; in other words, if it were a judgment against
the plaintiff in error and in favor of Walker and the
defendant company jointly. Such is not the case. Walker
is neither liable under, nor is he bound by, the judgment
complained of, and therefore is nmot a necessary party
herein. Kull v. Pierce County, 44 Neb. 584; Farney v.
Hamilton County, 54 Neb. 797; Collins Mfg. Co. v. Seeds
Dry Plate Co., 55 Neb. 577; Richardson v. Thompson, 59
Neb. 299.

It follows that the matters involved in this controversy
cannot be disposed of on an objection to the jurisdiction or
a motion to dismiss the proceedings in error. For these
reasons the motion should be, and the same is, hereby
overruled.

MOTION OVERRULED,

GEORGE W. MAURER ET AL V. GAGE COUNTY.
Firep OcToBER 5,1904. No. 13,705.

1. County Treasurers: COMPENSATION. Section 42 of chapter 28 of the
Compiled Statutes of 1901, which provides that in counties having
more than 25000 inhabitants the county treasurer shall receive
a salary of $3,000 a year, and such an amount as may be allowed
by the county board as compensation for clerks and assistants,
not exceeding $2,400 per annum, also limits the sum which may
be retained by the treasurer for all such purposes to the amount
of the fees and commissions actually received and collected by
him.

2. County Board: Powers. The powers exercised by the county board
in examining the accounts of and settling with the county officer
in this case are ministerial only; and in so far as they allowed
such officer to retain a greater compensation than that fixed and
limited by law, their action is void, and the county is not bound
thereby.

3. Recovery From Officer. In such a case the county may, in a proper
action, recover from the officer the amount of the excess 80
allowed and retained by him. .
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ERROR to the district court for Gage county: WILLIAM
H. KBLLIGAR, JUDGE. Affirmed.

R. W. 8abin and Griggs, Rinaker & Bibb, for plaintiffs
in error.

H. E. Sackett and H. E. Spafford, contra.

BARNES, J.

This action was commenced in the district court for
Gage county against George W. Maurer, and the Fidelity
& Guaranty Company of Maryland, on his official bond
as treasurer of that county to recover the sum of $1,388.7 6,
alleged to have been retained by him for the payment of
his assistants, in excess of the fees actually carned, received
and collected by him as such officer during the term of his
office. There was a trial to the court on an agreed state-
ment of facts, which resulted in a finding and judgment
for the county, from which the defendants bring error.

The court found the undisputed facts in substance as
follows: That the county of Gage had a population of
more than 25,000 inhabitants during the years of Maurer's
official incumbency; that he was elected treasurer of Gage
county for the term composed of the years of 1898 and
1899; that he duly qualificd and held the office of county
treasurer for said term; that the Fidelity & Guaranty
Company of Maryland, George L. Platt and Lester L.
Price were sureties on his official bond, which contained
the usual provisions, and which was duly approved and
accepted by the county board of Gage county; that during
his term of office Maurer, as county treasurer, made out
and filed with the county clerk, every three months, a
quarterly report as required by the statute, showing the
fees of his office and from what source obtained, and fully
complied with the statute in that regard; that he made out
and filed his semiannual statements in accordance with
law, which showed the true condition of his office as county
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treasurer; that for 2 years during which he held the office
he reecived as total fees the sum of $7,736.92, and out of
this amount he retained the sum of $6,000 as his personal
salary, and the remainder of $1,736.92 he credited to the
general fund of the county; that out of said general fund
he paid the help of the office, during said 2 years, the sum
of $3,125.68; that the amounts paid to himself as treasurer
and to his clerks and assistants during said 2 years
exceeded the fees and commissions of his office for that
term by the sum of $1,388.76; that the county board of
the plaintiff county, after knowing all of the foregoing
facts, made semiannual settlements with Maurer, and at
the conclusion of his said term of office, with said know-
ledge, made a full and complete settlement with him as
county treasurer, and allowed him $6,000 as his salary,
and all of the amounts paid by him to his clerks and.
assistants, as charged in his official report; and the county
board made said final settlement a matter of record in
regular and open session; that in making said settlement
there was no fraud practiced, mistake made or imposition
imposed, either by said county treasurer or the county
board; that no more clerks and assistants were employed
in the treasurer’s office during said term than were actually
necessary and were approved of by the county board; and
no more money was retained by the treasurer, for the
purpose of paying his clerks and assistants, than was
actually paid to them, and that his office was run in an
economical manner.

On these facts, as a conclusion of law, the court held
that the county treasurer’s office in the county of Gage is
strictly a fee office; that Maurer as county treasurer was
not entitled to any compensation for himself, his clerks
and assistants beyond the fees earned, collected and paid
out. by him in discharging the duties of his office; that the
settlement made with him as county treasurer by the
county board, in so far as he was allowed any sum of
money in excess of the fees actually received by him in
his office as compensation for either himself or his clerks
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and assistants, was absolutely void for want of power in
the board to make such allowances. The court further
found that the amount due from the defendants to the
plaintiff county, including interest, was the sum of
$1,592.09, for which judgment was rendered against the
defendants. It will be observed that the plaintiffs in
error relied on the defense of settlement in the court
below ; and they now contend that the county board having
settled with the treasurer quarterly, semiannually and
finally at the end of his term, and having allowed him to
retain the amount in dispute—although it is admitted that
such sum was in excess of the amount of fees earned and
collected by his office during the term in controversy—such
settlement constitutes a complete defense herein, and the
county cannot maintain the action. This is the only
question presented for our consideration, and its deter-
mination requires a construction of section 42, chapter
28 of the C'ompiled Statutes of 1901 (Annotated Statutes,
9069), together with the legal effect of the settlement in
question herein. The section in question provides:

“That in counties having over 25,000 inhabitants the
county treasurer shall receive the sum of three thousand
($3,000) dollars per annum, and shall be furnished by
the county commissioners the necessary clerks or assistants
whose combined salary shall not excced the sum of two
thousand four hundred ($2,400) dollars per annum. * * *
That if the duties of any of the officers above named
in any county of this state shall be such as to require one
or more assistants or deputies, then such officers may
retain an amount necessary to pay for such assistants
or deputies not exceeding the sum of seven hundred ($700)
dollars per year for each of such deputies or assistants,
except in counties having a population over sixty thousand
(60,000) inhabitants, in which case such officer may retain
such amount as may be necessary to pay the salaries of
such deputies or assistants as the same shall be fixed by
the county board; but in no instance shall such officers
receive more than the fees by them respectively and
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actually collected, nor shall any money be retained for
deputy service unless the same be actoally paid to such
deputy for his services; and provided further, that neither
of the officers above named shall have any deputy or
assistants unless the board of county commissioners shall,
upon application, have found the same necessary; and the
board of county commissioners shall in all cases prescribe
the number of deputies or assistants, the time for which
they may be employed, and the compensation they are to
receive.” N

The statute above quoted, as it appears in the Compiled
Statutes of 1901, clearly provides that in counties having
more than 25,000 and less than 60,000 inhabitants the
county treasurer shall receive a salary of $3,000 a year,
together with such an amount as may be allowed him by
the county commissioners for assistant or clerk hire, not
exceeding $2,400 per annum, and he is authorized to retain
such sum on express condition, however, that the fees
actually ecarned and collected by him during the current
term of his office are equal to or greater than those
amounts. It thus appears that by positive provision of
law the treasarer and his clerks and assistants can in no
case receive more for their services than the amount of
fees actually earned and collected by him.

It is strennously urged, however, that the county board
being invested with the power to settle accounts against
the county, the settlements pleaded and established in this
case are binding on the county, and that it is cstopped
thereby from prosecuting this action. We are not with-
out authority on this question. In Mitchell v. Clay County,
69 Neb. 779, it was held:

“When the law commits to an officer the duty of looking
into facts and acting upon them, not in a way which it
specifically directs, but after a discretion in its nature
judicial, the function is quasi judicial. * * * County
commissioners act quasi judicially in passing upon claims
against the county whenever their action is not merely a
formal prerequisite to the issuance of a warrant, but in-
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volves the determination of questions of fact upon evi-
dence, * * * or the exercise of discretion in ascer.
taining or fixing the amount to be allowed. BDBut they
have no judicial power or discretion as to interpretation
of the law. * * * ‘Whenever the course to be pursued
or the amount to be allowed is fixed by law, they must
follow the law, and their acts in so doing or endeavoring
so to do are ministerial only. * * * The action of
county commissioners in adjusting the accounts of county
officers under sections 43 and 44, article I, chapter 18,
Compiled Statutes, 1901, is ministerial only.”

In that case all of our former decisions on this question
are reviewed, compared and distinguished, and as a result
of such review the foregoing rules were announced. We
are satisfied with the reasoning contained in the opinion in
that case, and are thereby firmly committed to the rule
that a county board has no power to settle with a county
officer, and allow or pay him any greater sum as fees or
salary than the amount fixed by law, because in so doing
the board would, in effect, fix the fees of the officer, usurp
an authority nowhere delegated to it by law, and thus
abrogate the plain provisions of the statute. It is clear
that in making such settlements county boards act in a
ministerial capacity only, and if they excced the authority
conferred on them by law, by allowing fees to county
officers in excess of the amount fixed by statute, such
settlements are void, and constitute no defense to an action
brought by the county to recover such excess allowed there-
by. Hazelet v. Holt County, 51 Neb. 716; Bush v. Joln-
son County, 48 Neb. 1; 32 L. R. A. 223; 58 Am. St. Rep.
673.

This holding in no way conflicts with the rule laid down
in our former decisions, wherein it is held that a settlement
with a county board of all matters wherein a judicial dis-
cretion is or may be exercised is binding on the county, and
unless set aside on appeal or error will, in the absence of
fraud or mistake, constitute a complete defense to any
aetion where the matters embraced in such settlement are
involved.
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For the foregoing reasons, we hold that the judgment of
the district court was right, and the same is hereby

AFFIRMED.,

DELLA MCLEAN, ADMINISTRATRIX, V. OMAHA & COUNCIL
BLUFFs RAILWAY AND BRIDGE COMPANY. *

FiLep OcToBER 5, 1904. No. 13,602,

Directing Verdict. In an action by an administratrix to recover dam-
ages for the death of the decedent, alleged to have been caused
by the negligence of the defendant, it is held, upon an examination
of the record, that the court rightfully directed a verdict for the
defendant because of the contributory negligence of the de-
ceased. ’

ERROR to the district court for Douglas county: JacoB
FAWCETT, JUDGE. Affirmed.

Charles 8. Lobingicr, T. J. Mahoney and N. A. Crawford,
for plaintiff in error.

W. J. Conncll and John L. Webster, contra.

AMES, C.

This is an action by an administratrix to recover dam-
ages from the defendant for having, as it is alleged, neg-
ligently caused the death of the decedent. The answer,
besides denials, pleads contributory negligence. The de-
fendant owns, maintains and operates a system of streect
and interurban electric railroad in and between the cities
of Omaha and Council Bluffs. Double tracks of the rail-
road extend through “Avenue A” in C'ouncil Bluffs from
the intersection of the latter with 14th street, in or ncar
the settled part of the city, in a nearly direct line to a
point at or beyond the corporate limits at a distance of
two miles or thereabouts from the intersection. The scene

* Rehearing allowed., See opinion, p. 450, post.
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of the accident is on “Avenue A” in a sparsely settled out-
skirt of the town, from a mile to a mile and a half from
14th street. At that place the avenue had not been brought
to a regular grade, and there was no pavement or sidewalk,
but there was a traveled wagon way alongside the railway,
apparently not much used by the public. The street rail-
way rails were of heavy steel, of the T pattern, laid upon
exposed ties from eighteen inches to two feet above the
surface of the ground adjacent to the right of way, so that
the roadbed presented the general appearance of that of an
ordinary commercial railroad in a rural ncighborhood.
The avenue was unlighted and the accident happened at
about 20 minutes past twelve o’clock of a dark and cloudy
night. What occasion the deccased had for being in the
locality, or where or when he went upon the roadbed is
not known, but he was walking toward the west, on or
near the outer rail of the track used by cars moving in
the same direction, and, at a point about midway between
two streets intersecting the avenue, he was struck by
one of the defendant’s cars approaching from the east,
thrown violently into the air, and instantly killed.

The specific negligence charged is that the car was
negligently and carelessly propelled and managed, and
that the defendant’s agents and servants in charge of it
failed to give the usual and ordinary signals of approach,
or to employ the usual appliances to prevent the accident,
and that “had proper and usual precautions been taken
and the proper and usual appliances been employed” the
deceased “could and would, by the exercise of diligence
and care, have been seen by the defendant’s agents and
servants in charge of said car in time to have stopped
said car before the same struck” the deceased. It is also
alleged that the car was being propelled “at a high rate
of speed,” but the rate of speed is not charged to have
been excessive or negligent, or to have contributed unduly
to the casualty. Indeed, such an accusation would have
been somewhat inconsistent with the claim that, by the
exercise of proper care and diligence, the deceased could



VoL. 72] SEPTEMBER TERM, 1904. 419

McLean v. Omaha & Council Bluffs Railway & Bridge Co.

and would have been seen, and the car stopped in time to
prevent striking him.

The allegation that there was a lack of proper and
usual appliances is not substantially supported by evi-
dence. All that the record discloses in that regard is the
vague assertion of some of the witnesses that the head-
light appeared to them to be dim, but the degree of its
brilliance is not attempted to be described, and that one
was burning is not disputed. The car itself was brilliantly
lighted by electricity, so as to illuminate surrounding
space to a distance of several rods in every direction. No
one but the motorman is shown to have been in charge of
the car, and he was not produced as a witness. What
he knew or did about the matter is unknown except his
statement, made at the time and admitted in evidence as
a part of the res geste, that he saw the deceased walking
on the roadbed near the outer rail of the track and sup-
posed he would get off, but that he, the deceased, did not
have time. How far apart were the car and the deceased
when the latter was first seen by the motorman is not
shown, so that it is impossible to say whether, after that
time, there was opportunity for stopping the car and
thereby preventing the accident. There is evidence from
which it may be inferred that a gong was not sounded nor
other signal given after the discovery of the deceased, but
it may also be inferred that the discovery and the collision
were 8o nearly simultaneous that opportunity for so doing
was wanting.

“A high rate of speed” in an outlying district is not
complained of by the petition as negligent. How high it
was cannot be ascertained from the evidence, which upon
this point is conjectural. The witnesses vary in their
estimate from the ordinary rate of 12 miles an hour to
20 and 30. No two of them exactly agree. At the middle
rate of 20 miles an hour the car was moving about 30
feet a second. Within what distance it could have been
stopped may be inferred from the fact that it was stopped,
apparently as soon as possible, after the happening of the

2
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accident, but run 150 feet or more after that event. If
under the pleading and evidence the motorman can be
charged with negligence, it is for lack of vigilance enabling
him to discover the deceased sooner. But the night was
dark, and the street was unlighted, and it is not claimed
that the illumination from the car or headlight extended,
or ought to have extended, more than 150 feet from the
car, a distance that, at the supposed rate of speed, would
have been covered in five seconds.

The evidence was all offered by the plaintiff and is, of
course, free from conflict. When she rested, the court,
upon motion, directed a verdict for the defendant, upon the
expressed ground that the deceased was a resident of the
city of Council Bluffs and familiar with the scene of the
accident and with the manner in which the defendant
operated its trains, and that he was negligent in walking
upon the track of the railroad without keeping a vigilant
lookout for cars which he knew were likely to approach
him from behind; and that the car which caused his death
might, with ordinary care, have been seen approaching for
more than a mile before it reached the place where the
accident occurred. The plaintiff prosecutes error, but
after a careful examination of the record we are convinced,
contrary to our impression at the close of the argument,
that the opinion of the learned trial judge was right, and
recommend that the judgment of the district court be
affirmed. :

LerroN and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
- opinion, it is ordered that the judgment of the district

court be
AFFIRMED.

The following opinion on rehearing was filed April 19,
1905. Former judgment of affirmance adhered to:

1. Directing Verdict. On a motion to direct a verdict for the de-
fendant, the plaintiff is entitled to every inference which the
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jury would have been warranted in drawing from the evidence
adduced.

2. Personal Injuries: AcTION: CONTRIBUTORY NEGLIGENCE: QUESTION FOR
Jury. In an action for personal injuries, where contributory
negligence is relied upon as a defense, and where, from the
facts and circumstances proved, reasonable minds may draw dif-
ferent conclusions concerning the negligence of the plaintiff’s
intestate, such question should be submitted to the jury.

3. Evidence examined, and held not sufficient to bring the injury
within the reason of the “humane doctrine” or “last chance.”

OLpHAM, C.

The former opinion in this case is officially reported
ante, p. 447. '

A rehearing was granted for the further consideration
of the question as to whether, under all the facts and
circumstances surrounding the injury as shown by the
cvidence offered by plaintiff in the trial of the cause in
the district court, the trial court was justified in directing
a verdict for defendant on the doctrine of contributory
negligence; and also for the purpose of further examining
plaintiff’s contention that the facts and circumstances sur-
rounding the injury, as shown by plaintift’s evidence,
brings the case within the reason of the “humane doctrine”
or “last chance.”

We agree with plaintiff’s contention that, on a motion to
direct a verdict for the defendant, the plaintiff is entitled
to every inference which the jury would have been war-
ranted in drawing from the evidence adduced. Now, it
is clearly proved that at the point where the injury oc-
curred there were two lines of defendant’s street railway
tracks, running east and west, and that there was a space
of a few feet between and separating them. It was also
proved that the north line of track was used by the cars
going west, and that the south line of track was used by
the cars going east. It was also shown by the testimony
that the deceased was familiar with the running of these
cars, as he had resided for a long time in Council Bluffs,
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and passed over these car lines in going to and from his
place of business in Omaha two or three times a day. The
trial judge concluded from this testimony that deceased
was clearly ncgligent in walking westward on the north
track without looking behind him for an approaching car,
because he must have known that the west bound cars
used this track. This is perhaps a legitimate conclusion
under the facts and circumstances proved.

It is also in evidence that the accident occurred after
midnight, and was caused by the car making the last run
for that night, which was then from 8 to 10 minutes behind
time. Now, it is urged by counsel for plaintiff that if it
was proper from the evidence introduced to impute to
the deceased knowledge of the track on which the west
bound car was accustomed to run, it was also competent
to impute to him knowledge of the fact that the last car
going west that night would, if on time, have passed the
place where the injury occurred 5 or 10 minutes before
the injury; and that this fact, if believed by the jury,
might excuse him from the imputation of contributory
negligence in not looking behind him for an approaching
car coming from the west. If this dirccted verdict stood
only on the doctrine of contributory negligence imputed
to deceased for walking westward on defendant’s north
track at the time the injury occurred, without looking
behind him for an approaching car, I would incline to the
opinion that such question was one of fact for the jury,
rather than one of law for the court. Contributory negli-
gence is an affirmative defense in actions for personal
injuries of this nature, and where reasonable minds may
draw different conclusions from the conduct on which
negligence is predicated, such question is for the deter-
mination of the jury and not of the court.

‘We have carefully reexamined the evidence contained in
the record to see whether or not it tends to show any fact
or circumstance that would bring the case within the
reason of the “last chance” doctrine. This doctrine, as
applied to this case, is based on the duty which the de-
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fendant would owe on discovering the deceased in a
perilous position, from which he apparently could not and
would not escape, to use every reasonable means at the
command of the servants in charge of its cars to stop the
car for the purpose of avoiding the accident. This doctrine
has found favor in this court, and was recently applied in
the case of Omaha Street R. Co. v. Larson, 70 Neb. 591.
We do not understand that it is the duty of the operators
of a street railway car to stop the car as soon as they see
a foot passenger occupying she track in front. We think
that ordinarily the motorman may proceed toward such
foot passenger on the presumption that such passenger
will step off the track before the car reaches him, until
it becomes apparent that for some reason such passenger,
either on account of deficient hearing or other inability
to apprehend his danger, cannot and probably will not
be able to get off the track; and that then it becomes his
duty to use all reasonable means at his command to stop
the car. Now, the evidence in the case at bar wholly fails
to show that the motorman, after discovering the perilous
position of the deceased, could, by the use of all means at
his command, have stopped the car and thereby avoided
the accident. Consequently, we do not think that the
evidence in the record brings this case within the reason
of the “humane doctrine,” nor do we find any competent
evidence in the record to show actionable negligence on
the part of the defendant which was the proximate cause
of the injury. From a reexamination of the record, the
accident appears to us to fall in that class of casualties
frequently met in life, in which there is a serious injury
sustained for which no one is legally to blame.

AMes and LeTTON, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, the former opinion is adhered to.
AFFIRMED.
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ALGERNON §. PATRICK, EXECUTOR, V. EL1zA B. PATRICK.
Firep OcroBer 5, 1904, No. 13,612,

Wills: DECeDENT'S DEBTS: PAYMENT: SETTLEMENT oF ESTATE. A testa-
tor devised lands in fee to his wife in lieu of dower and of her
distributive share in his estate, that at the time of the execution
of his will were free from incumbrance. Afterwards, he mort-
gaged them to secure his personal obligation. The will pro-
vided expressly that all his debts should be paid out of his
personal estate. The mortgagee did not prove his claim in pro-
bate proceedings, but the county court, by order, directed the
executor to pay the mortgage debt, which he did. Held, That upon
final settlement of his accounts he was entitled to be credited
with the sum so expended.

Error to the district court for Douglas county: WiL-
LARD W. SLABAUGH, JUDGE. Reversed.

Robert V. Patrick and Isaac . Congdon, for plaintiff
in error.

Byron G. Burbank, contra.

AMEs, C.

In 1888, Mathewson T. Patrick, a resident of the city of
Omaha and the owner of a considerable estate therein,
and elsewhere in Nebraska, executed his last will in which
he provided, in the first instance, for “the payment of
his funeral charges, the expenses of administering his
estate, and all his debts, out of his personal property.”
Secondly,he devised and bequeathed a dwelling house prop-
erty, described as lot 6 in block 56 in the city of Omaha,
then owned by him and unincumbered, to his wife in fee,
together with certain household property, and an annuity
of $1,000 to be charged upon the residue of his lands and
paid during her widowhood. These provisions were ex-
pressed to be “in lieu of her dower and of any distributive
share in my estate to which she might otherwise be en-
titled.” The residue of his estate, real and personal, he
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bestowed upon his children; and he nominated his brother,
Algernon 8. Patrick, as sole executor of his will, and as
guardian of his children.

In 1896 he executed his interest bearing promissory note
to the National Life Insurance Company of Vermont for
the principal sum of $10,000, and as security for its pay-
ment executed, together with his wife, a mortgage upon
the above mentioned lot 6, together with an adjoining lot
also owned by him. In 1899 he died seized of these lots
and of a considerable additional estate, and still owing
the principal of the mortgage debt. The widow elected to
take under the will, which was duly admitted to probate,
and Algernon 8. Patrick duly qualified as executor and
guardian. The usual orders were made and notices
published for the presentation of claims, and on the 23d
day of September, 1899, after the lapse of time prescribed
by law and fixed by order of the court, an order was duly
entered barring all claims not theretofore filed, among
which was the above mentioned $10,000 note. Amony
the claims that were so presented and properly allowed -
were certain notes called the Kuhns’ and Collins’ notes.
From the orders allowing them mno appeal was taken.
On the 11th day of November, 1901, the executor having
come into the possession of sufficient personal estate of
the deceased for the payment of the claims allowed by the
court, and expenses of administration, the county court,
on his application, made and entered the following order:

“This matter coming on to be heard on the petition of
the executor, Algernon 8. Patrick, to be directed by the
court to pay to the National Life Insurance Company of
Montpelier, Vermont, the sum of ten thousand ($10,000)
dollars, together with interest thereon at the rate of six
- per cent. per annum from the first day of September,
A. D. 1901, and the guardian ad litem being present in
court, and the matter being heard upon the evidence and
the law, it is hereby ordered, adjudged and decrced that
the said executor pay the sum of ten thousand ($10,000)
dollars, together with interest at the rate of six per:cent.
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per annum from the 1st day of September, A. D. 1901,
to the said National Life Insurance Company of Mont-
pelier, Vermont.”

As is indicated by this order, upon the making of the
application for it, a guardian ad litem had been appointed
for the heirs, who were minors, and he participated in the
proceedings. In compliance with {he order, the executor
paid off and discharged the mortgage debt. On the 9th
day of January, 1902, the executor having paid and satis-
fied the claims allowed by the court against the estate of
the deceased, rendered a final account, and prayed to be
discharged from his trust.

At and for many ycars prior to the death of the testator,
he and his brother, the executor, had constituted a partner-
ship, owning a large amount of real and personal prop-
erty, and engaged in the business of farming and the rais-
ing of live stock. YWhen application was made for passing
the final accounts of the executor, as above mentioned, the
-guardian ad litem and the widow filed separate exceptions
thereto. On the hearing, the county court disallowed all
the exceptions and granted the application of the executor,
and by the same order relieved him of his trust as
guardian, and substituted the widow in his place therein.
The widow accepted the guardianship, but in her own
behalf and in behalf of the minors appealed to the district
court from the remainder of the decree. In the district
court there was a trial to a jury, who returned a verdict
against the executor for the sum of $2,287.74, upon which
a judgment was rendered against him, to reverse which
he prosecuted a petition in error in this court.

For some reason not made known to us, the briefs of
counsel in this court described the parties as appellant
and appellee, and the cause was argued by counsel as
though it had been brought here by appeal; but, both
because such procedure is inconsistent with the record and
because there appears to us to be grave doubt, in view of
the decision of this court in Nebraska Wesleyan Univer-
sity v. Craig’s Estate, 54 Neb, 173, whether jurisdiction
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can be acquired here by appeal, we shall treat the case
as a proceeding in error.

The principal errors urged in brief and argument are
that the trial judge, by his rulings and instructions at the
trial, and by his judgment upon the verdict, denied to
the executor credit upon his account for the payment of
the $10,000 mortgage upon the homestead and of the
Kuhng’ and Collins’ notes, and we shall confine what
further we have to say to these items. As to the notes,
it appears to us that but little need be said. They were
executed by the testator and were unpaid at the time of
his death, and were regularly proved before, and allowed
by, the county court in the due course of administration.
No objection was made, nor appeal taken, by or on behalf
of the widow or children, and there is no accusation of
fraud or lack of good faith in connection with them or
with these proceedings. It was, indeed, alleged on the
trial in the district court, and is urged here, that the notes
were given for money which was borrowed for, and which
was actually devoted to, the uses of the partnership, and
that the funds of the latter ought to have been devoted
to their payment. This fact, however, if it be a fact, would
not have been a defense to the maker if he had been sued
unon them in his lifetime, and, of course, his death clothed
it with no new or additional importance. It is merely a
matter to be taken into account upon a settlement of the
partnership affairs between the surviving partner and
representatives of the deceased.

As respects the mortgage to the'life insurance company,
the same claim is made as with respect to the notes and
it should, of course, be disposed of in the same way; but
it is further urged that this alleged debt never was pre-
sented or proved before the county court for approval or
allowance, nor established in any manner as a valid claim
against the estate, and that the executor was therefore
wholly without authority or justification for its payment;
and to the suggestion by the executor that the will ex:
pressly provides for the payment of all the debts of the
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testator out of his personal estate, it is replied that, in
the absence of proof and allowance by and before the
county court, there is no competent evidence that the
mortgage claim was a debt of the testator or is a valid
charge against his estate. In support of this contention
counsel cites Huebner v. Sesseman, 38 Neb. 78, construing
and upholding the statute which makes the proof and
allowance of claims in the manner mentioned the sole
justification of an executor or administrator for their pay-
ment, and a large number of decisions from other states
to a like effect. The correctness and authority of these
decisions is not disputed by the plaintiff in error, nor
doubted by ourselves, but it is found upon examination
that they all have reference to alleged indebtedness of the
testator not secured by mortgage on his real estate, or to
deficiencies remaining after the exhaustion of such se-
curity. In the case before us there are two circumstances
not present, or at least not adverted to, in the cases cited:
First, an expressed intention of the testator that the in-
debtedness should be paid out of his personal estate; and,
Second, the fact that the incumbered property was worth
considerably more than the amount of the mortgage lien.
The proof and allowance of the debt would have been the
occasion of some expense and annoyance to the mortgagee,
which it could safely avoid by reliance upon its security,
and which there were no means of ‘coercing it to incur.
The contention of the defendant in error amounts, there-
fore, to saying that it lay within the power of the mort-
gagee, by mere inaction, to defeat the expressed intent of
the testator. This is a conclusion to which we suspect that
the court would, in the absence of authority, arrive with
great reluctance, if at all. But it is in conflict with two
well recognized principles whose united weight is sufficient
for its overthrow. The first, in support of which it is not
necessary to cite authority, is that it is the chief duty of
courts and executors to carry into effect the intent of a
testator, and the second is that it is the presumed intent
of a testator, whether expressed in his will or not, that a



VoL. 72] SEPTEMBER TERM, 1904. 459

Patrick v. Patrick.

devisee of lands shall take them free from incumbrance
and that even undevised lands shall be freed from incum-
brances out of the personal estate, if there shall be suf-
ficient of the latter for that purpose. Authorities g0 even
further, and hold that, if an administrator of an intes-
tate estate negligently permits real estate to be sacrificed
for the satisfaction of liens which there is sufficient per-
sonal estate to discharge, he may be liable to the heir for
waste. Thus says Dame, Probate and Administration,
page 302:

“It is an old established rule of law that an adminis-
trator has the right to satisfy a mortgage debt from the
personal assets of the estate, thus relieving the realty from
the incumbrance; and it has been held that the heir may
compel the application of the personalty to the discharge
of a mortgage, unless he disposes of his entire interest in
the cstate or in the realty. There is little to be gained
from such a course. The heir might just as well receive
his share in cash, and apply it to the satisfaction of the
mortgage, as to compel the personal representative to pay
it. In regard to testate estates, the rule is necessarily dif-
ferent, the will often containing provisions setting apart
certain property for the payment of debts, or a clearly
expressed intention that the devisee should take subject
to the incumbrance. If it clearly appears from the terms
of the will that it was the intention of the testator that
the devisee should take subject to the incumbrance, the per-
sonal estate cannot be used for that purpose; otherwise
the same rule applies as in the case of intestate estates;
and the same would be true of the payment of vendors’
liens upon the realty. Taxes upon the realty accruing
previous to the death of the decedent should be paid from
the personalty. Those aceruing after his death are a-
charge upon the land, and the heir or devisee takes subject
to them, and the statute does not.require them to be paid
by the personal representative.”

2 Woerner, American Law of Administration (2d ed.),
sec. 518, says:
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“Disbursements in Respect of the Real Estate. The
executor or administrator is bound, whenever he is law-
fully in charge of real estate of the decedent, to exercise
the same diligence and prudence in its preservation and
protection as if it were personal property in his hands.
Hence they should be allowed credit for all disbursements,
made prudently and in good faith, for necessary repairs,
insurance against loss by fire, municipal assessments, and
in discharging mortgages or other incumbrances upon the
same, or interest thereon, or in redeeming lands sold for
the nonpayment of taxes, not including, of course, such
pen‘xltles and expenses as are occasioned by the negligence
of the administrator. So also with respect to taxes; the
executor or administrator should pay them and receive
credit therefor whenever accruing while the real estate
itself is lawfully in charge or under his control; and even
when not, it seems to be generally held that he should pay
such taxes as were assessed against the deceased and due
in his lifetime, constituting a lien at the time of his death,
and a liability of the estate, and this although such claim
be not probated against the estate.”

These opinions of text writers appear to be fully sus-
tained by judicial decisions. Brown v. Baron, 162 Mass.
56, 37 N. E. 772; Richardson v. Hall, 124 Mass. 228; Hof’s
Appeal, 24 Pa. St. 200; Burnett v. Lyford, 93 Cal. 114, 28
Pac. 857; Sutherland v. Harrison, 86 I1l. 363. This last
is a very instructive case, a very considerable number of
authorities being collected and quoted in the opinion. The
rule of law is very old and well established and seems to
be subject to a single exception in the American courts,
namely, the case of the purchase of an estate incumbered
for debt for which the deceased did not become personally
liable. How universal in its application, or how well
grounded in principle, this exception may be, it is not to
the present purpose to inquire. The incumbrance that was
discharged by the executor in this case covered property
devised to the children, as well as that devised to the
widow, and its payment was beneficial rather than in-
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jurious to both. In no view can the payment be regarded
as a tortious misapplication of funds by the executor, who
derived no personal benefit from it. At the worst it would
have been no more than an unauthorized conversion of
personal into real property, and the devises and bequests
to the children being residuary in their character, they
have suffered no injury by reason of it. For there can
hardly be a doubt that, as between them and the widow,
the latter would have been entitled to have the estate de-
vised to her exoncrated from the burden. The payment
neither devastated the estate, nor diminished the residuun.

We suppose the real motive of the appeal to the district
court and the proceedings in this court to be a desire to
shift the obligation to the partnership estate of Patrick
Jrothers. But we think this is not the proper course for
the pursuit of that object. The will provides for the per-
petuation of the partnership for a term of 5 years after
the death of the testator, which term expired in February
of the present year. There was a special administrator
appointed to represent the interests of the testator in the
partnership, and the business was continued after his
death in much the same manner as had been done before.
Upon the final dissolution of the firm and the winding up
of its affairs, an accounting may be had, and the rights and
obligations of the parties in interest ascertained and ad-
justed in like manner as in other such cases.

Ifor the foregoing reasons, it is recommended that the
judgment of the district court be reversed and the cause
remanded for further proceedings.

LertoN and OLpHAM, CC., concur.

By the Court: I'or the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for further pro-

ceedings.
REVERSED.



