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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICI-

ATING AT THE ISSUANCE OF THIS VOLUME.

NUMBER OF RESIDENCE
DISTRICT CoUNTIES IN DisTRICT | JUDGES IN DISTRICT oF JUDGE

First......... Gage, Jefferson, Johnson, | Leander. M. Pember-

Nemaha, Pawnee and 71+ YA Beatrice.

Richardson. John B. Raper....... Pawnee City.

Second....... Cass and Otoc. «...ovvn.nn. Harvey D. Travis. . .| Plattsmouth.
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Lincoln Frost........ Lincoln.
Willard E. Stewart...| Lincoln.

Fourth ...... Burt, Douglas, Sarpy and | George A. Day....... Omaha.

Washington. Lee S. Estelle........ Omaha.
Howard Kennedy....| Omaha.
William A. Redick...| Omaha.
Willis G. Sears ...... Tekamah,
. Abraham L. Sutton..| South Omaha.
Alexander C. Troup..| Omaha.
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Saunders, Seward and | Benjamin F. Good...| Wahoo.
York.
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Thurston. .

Ninth ........ Antelope, Knox, Madison, | Anson A. Welch...... Wayne.
Pierce and Wayne.
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Kearney, Phelps and
Webster. .
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and Sioux.
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RULES OF THE SUPREME COURT.

1. SITTINGS OF THE COURT.—The regular public sessions
of this court will be held on the first and third Mondays

‘of each month at 9 o’clock A. M. standard time, during
each term, except at the beginning of the respective terms,
when the first day of the session shall be on Tuesday.

2. SUBMISSION OF CASES.—A cause shall be regarded as
regularly reached for submission at the expiration of the
time hereinafter provided for the service and filing of
briefs. Any cause may, however, be submitted upon the
written stipulation of the parties thereto providing for
such submission on printed briefs accompanied by or con-
taining an agreed printed abstract of the record and

evidence upon which the case is to be determined.

3. DEFAULTS.—Wlenever a cause is reached and the
brief of the party having the affirmative is not on file,
the judgment will be affirmed or the proceeding dismissed,
unless otherwise ordered on sufficient showing. VWhen
default has been made by the other party and there is
due proof of service of process, and the briefs of the party
holding the affirmative are on file, with proof of service
thereof within the time provided by Rule 9, he may
proceed ex parte. The hearing of no cause shall be de
layed by default of either party in serving or filing briefs.
To avoid such result the case will be disposed of as if
the delinquent party’s brief had not been served and
filed; provided that the court may under special circum-
stances and on suitable terms otherwise order.

4. ORDER OF HEARING.—The court, in advance, shall, by
order, designate what cases shall be submitted and when,
having reference to the order of time in which such cases
were originally docketed. Advanced cases and cases in
which rehearings shall have been granted will be placed

on the call for the sitting of court next following the
2 (vit)




viii RULES OF THE SUPREME COURT.

expiration of the time for serving briefs as provided by
the rules.

5. ADVANCEMENT OF CaASES.—Criminal cases will stand
advanced for hearing without motion. The court will, on
motion, which motion $hall be submitted without argu-
ment, advance for hearing cases which have previously
been regularly upon the docket of the court. The court
will likewise advance cases within the original concurrent
jurisdiction of this court, which have been prosecuted in
the district court and brought to this court by appellate
proceedings. The court may also in its discretion advance
other cases if they involve questions of public interest;
but this power will not be exercised, except in cases of
grave import and serious urgency, and may also advance
cases where it is apparent that if not advanced, the liti-
cation may be fruitless.

6. TIME FOR ORAL ARGUMENT.—In the oral argument
of a cause, the time allowed the parties on each side shall
not exceed thirty minutes, unless for special reasons the
court shall extend the time. Oral arguments on a motion
will be limited to five minutes on a side.

7. MOTIONS. '

a. Notice of—Every application for an order in any
case shall be in writing, and, except as to motions for a
rehearing, shall be granted only upon the filing of such
application at least two days before the hearing, together
with due proof of service of notice on the adverse party
or his attorneys at least three days before the hearing.
Motions will be heard only during the first week of each
sitting of the court.

b. Form of—The notice herein provided for shall con-
form to the provisions of section 574 of the code, and shall
be accompanied by a copy of the motion, with copies of
all affidavits which are to be used upon the hearing. It
may be served by a bailiff of this court, or by any sheriff
or constable in this state, or by any person; in the latter
case, however, the return must be under oath. Fees for
service of said notice shall be allowed and taxed as for
the service of summons in proper cases.
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¢. Mandamus—Notice.—In all cases of application to
this court for a writ of mandamus, a reasonable notice
must be given to the respondent of the time when it will
be made, accompanied by a copy of the affidavit on which
it is based, unless for special reasons it is otherwise
ordered.

d. For Rehearing.—Al1l motions for rehearing must be
printed, and may be filed as of course at any time within
forty days from the filing of the opinion or rendition of
fhe judgment of the court in the case. Such motion
must specify distinctly the grounds upon which it is
based and include the hrief in support thereof. TFifteen
copies must be filed with the clerk. In original cases,
where the error assigned is that the court erred as to
the legal principles involved or in its application of the
law to the facts, the foregoing provisions shall apply;
hut as to all other assignments the motion must be made
as provided in section 316 of the code, and may be type-
written. :

8. MANDATES.—No mandate shall issue in any civil ease
during the time allowed for the filing of a motion for
rehearing, or pending the consideration thereof, unless
specially ordered hy the court, or stipulated by the
parties.

9. Brigrs.

a. Time of filing.—At the time of docketing each civil
case the clerk of this court shall estimate the probable
date on which the same will be reached for hearing, and
thereupon fix and enter on the appearance docket the
time, to be known as “Rule Day,” within which the plain-
tiff, appellant or relator shall serve his brief of points,
which shall be separately stated and numbered, together
with his citations in support thereof, on the opposite party
or his attorney of record, which rule day shall be not
less than ninety days before the date of hearing so esti-
mated by the clerk. Within sixty days. after rule day,
or within sixty days after such service, the opposite party
shall serve his brief on the first party, who may reply
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thereto within ten days thereafter, at his own expense,
except in case of cross-appeal, when costs shall be taxed
as usual for the answer brief of cross-appellee.

b. Criminal cases.—In criminal cases the fortieth day
after the docketing of the case shall be rule day, by which
day the plaintiff in error shall serve his brief. The state
shall serve its brief in thirty days thereafter.

¢. Advanced cases.—In advanced cases rule day- shall
be the thirtieth day after the order of advancement is
entered, unless the court shall otherwise order, by which
day the appellant shall serve his brief. Apj-llee shall
serve his brief in thirty days thereafter.

d. TWhen filed.—TFifteen copies of each brief so prepared
by either party, together with proof of service of the same
on the opposite party, shall be filed in the clerk’s office
before the case is submitted. '
"~ e. On Rehearing.—Within thirty days after a rehear-
ing has been allowed, the party holding the affirmative
may serve a printed brief of his points and citations on
the oppousite party or his attorney of record, by whom in
turn a like brief in answer may be served within thirty
days after the service of the first required brief, or after
the service of a notice that the party holding the affirma-
tive will stand on his original brief, to which answer
brief the first party may reply within ten days at his
own expense. Fifteen copies of each brief so prepared
and served on rehearing, together with proof of service,
shall be filed in the clerk’s office before the case is sub-
mitted. ,

£. Leave to File—A party in default for want of briefs
shall only be permitted to serve and file them out of time
by leave of court, upon satisfactory showing of diligence,
and at his own costs.

g. How Printed.—All briefs shall be printed on good
book paper, on pages eight inches wide and eleven inches
long, small pica type, leaded lines; the printed matter to
be four inches wide and seven inches long, with a margin
of two inches on each side and end; but the type in
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which extracts are printed may be small pica solid or
brevier leaded. The heading of each brief shall show the
title of the cause, the county from which the cause was
brought, the name of the trial judge, the names of coun-
sel filing the brief, and shall also indicate in whose behalf
the brief is filed.

h. References and Citations.—Each brief shall by num-
her designate the several pages of the record containing
niatter bearing upon the questions discussed in such brief.
Every reference to an adjudicated case shall be by the
title thereof, as well as by the volume and page where it
may be found, and the particular edition of any text book
referred to must be given in connection with the cited
page or section thereof.

i. Cost of Printing—When the parties or their attor-
neys shall furnish their printed briefs in conformity to
the rules of this court, or briefs and printed abstracts
under stipulation for submission as provided for in rule
2, it shall be the duty of the clerk to tax a printer’s fee
at the rate of one dollar for every five hundred words
embraced in a single copy of the same against the un-
successful party not furnishing the same, to be collected
and paid to the successful party as other costs. No costs
shall be tawed for printing briefs not printed, served and
filed in conformity with the foregoing rules. When un-
necessary costs have been made by either party, the court
will, upon application, order the same to be taxed to
the party making them, without reference to the dispo-
sition of the case,

10. SECURITY FOR CosTS.—In each case brought to this
court the appellant, or relator, shall, before the entry of
the same upon the docket, give security for costs by filing
a bond in the sum of $50, with one or more sureties, con-
ditioned for tlie payment of the costs of this court, which
bond, in cases brought on error or appeal, must be ap-
proved by the clerk of this court. The obligation of the
surety shall be complete simply by indorsing the summons
in error or notice of appeal, or by the execution of a
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formal bond for costs, and such surety shall be bound
for the payment of all costs which may be adjudged
against the appellant, or relator, whether either of them
obtain judgment or not, and after final judgment this
court on motion of the appellee, or respondent, or any
other person having a right to such costs, or any part
thereof, after ten days’ notice of such motion may enter
up judgment in-the name of the appellee, or the respond-
ent, or the legal representatives of either, against the
surety for costs, his executors, or administrators for the
amount of the costs adjudged against the appellant, or
the relator, or so much thereof as may remain unpaid,
and for accruing costs. Execution may be issued on
such judgment as in other cases for the use and benefit
of the persons entitled to such costs. But these pro-
visions shall not apply in causes where a bond or under-
taking has been filed in the court below in accordance
with the provisions of sections 588 and 677 of the code,
where such bond is conditioned to pay costs, but in such
causes the transcript filed must show the giving of such
bond or undertaking, with the names of the sureties
thereon. Besides the security for costs above required
to be given when a cause is docketed, the party docketing
such cause shall deposit with the clerk $10 to cover
clerk’s costs that may be made by such party in the
cause; and, if the deposit shall at any time be exhausted
by the party making the same, the clerk may from time
to time require such party to deposit a further sum of
$5. Upon the termination of a cause, any sum remaining
from such deposit not applicable to clerk’s costs incurred
by the party making the deposits shall be returned to
him.

11. CAPITAL CASES: SUSPENSION OF SENTENCE.—In all
criminal cases brought on error to this court, where it
appears that the court below has passed sentence of death
upon the plaintiff in error, it shall be the duty of the
clerk to enter the constitutional suspension of -sentence
upon the journal, and he shall immediately transmit to
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the officer charged with the execution of the sentence a
certified copy of such suspension.

12. QUESTIONS NOT INVOLVED IN LITIGATION.—Only ques-
tions involved in matters of actual litigation before the
court will be entertained or judicially determined, and
no opinion will be filed in answer to any merely hypotheti-
cal question.

13. PRECIPE.

a. On Appeal.—The party or parties appealing shall
file with the transcript a precipe, which shall state the
court from which the appeal is taken, the date of the
judgment appealed from, the names of all parties and
their relations to the case as they appeared in the court
below. The precipe shall also specify the party or parties
appealing, and designate all others made parties to the
appeal as appellees.

b. On Cross-Appeal.—Coparties of appellants may join
in the appeal or take cross-appeal, or any appellee may
take cross-appeal, by filing with the clerk of this court
within thirty days before the time fixed as rule day a
precipe, which shall designate the name of such party as
cross-appellant, and the names of all adverse parties as
cross-appellees. .

14. NoTicE oF APPEAL.—Upon the filing of said tran-
script and precipe, where no notice of appeal has been
filed in the district court within ninety days after the ren-
dition of the judgment or decree, the clerk shall issue a
notice of appeal, which shall designate as appellants the
names of the parties joining in the appeal, and as appellees
the names of all other parties. It shall also designate the
court from ‘which the appeal is taken, the date of the
judgment appealed from, and separately state the names
of the parties plaintiff and the parties defendant, respect-
ively, in the district court. The notice shall be returnable
within thirty days after it is issued, and shall be served
upon the appellees’ named therein, or their attorney or
attorneys of record in the district court. The service
shall be made by the sheriff of the county in which the
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parties or attorneys may be found, and as provided by
law for the service of summons in civil actions in the
district court. The issuing and service of the notice may
be waived by writing, signed by the parties to be served;
but ncither such waiver nor the filing of notice of appeal
in the distriet court will dispense with the filing of the
precipe.

15. APTORNEYS OF RECORD BELOW ATTORNEYS IN THIS
Count.—The attorneys of record and guardians ad litem
of the respective parties in the court below shall be deemed
the attorneys and gnardians of the same partics, respect-
ively, in this court, until others are retained or appointed
and notice thereof served on the adverse party.

ADMISSION OF ATTORNEYS.

1. ADMISSION OF ATTORNEYS: TIME OF EXAMINATION.—
Examinations of applicants for admission to the bar will
he held on the second Tuesday of June and the third
Tuesday of November each year; provided, however, that
the commission may hold examinations at such other times
and at such places as the commission, or a majority
thereof, shall deem advisable; applications of candidates
for such examinations being on file with the clerk of this
court as provided in rule 2.

2. ATPLICATION AND SHOWING: CERTIFICATE OF SPON-
sors.—IEach applicant for admission shall at least four
weeks beforé the day set for examinations file with the
clerk of this court a written request, in his own hand-
writing, and subscribed by himself, for admission, together
with his personal affidavit as to his age, residence, and
time and place of study, or admission, and period of
practice in courts of record in another state or a territory,
and the certificate or affidavit of at least two citizens of
good standing in the community where the applicant re-
sides, or formerly resided, that they are well acquainted
with him and that he is of good reputation in that com-
munity and that they believe him to be of good moral
character.
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3. ADMISSION ON EXAMINATION : SHOWING BY APPLICANT
AND PRECEPTOR: EDUCATIONAL QUALIFICATIONS: REPU-
TABLE LAwW ScHOOL.—Each applicant for admission upon
examination shall, in addition to making the showing set
_out in rule 2, make proof by his own affidavit, and by the
affidavit or certificate of his preceptor or preceptors, that
he has regularly and attentively studied law under his
or their personal direction or supervision in a reputable
law school, or in the office of a practicing attorney, or
partly in such school and partly in such office, for a
period of at least three years, at least one year of which
office study shall have been passed in a law office in this
state; provided, also, that each applicant shall prove
either by school, college or teacher’s certificate or di-
ploma, or in examination before the bar commission, that
he has had preliminary education, other than legal, equiv-
alent to that involved in the completion of the first three
years of a high school course accredited by the state
department of public instruction. A reputable law school,
within the meaning of the act for admission to the bar,
is one having a three years’ course of study of not less
than thirty-four weeks a year, and actually requiring
for admission to regular class standing a preliminary
education equivalent to a Nebraska high school course of
three years, and requiring of each regular class recitation
averaging at least ten hours a week. If it be shown by
the affidavit of the applicant that his preceptor is dead,
or that for other satisfactory reasons his certificate cannot
be obtained, there may be substituted therefor the certi-
ficate of any member in good standing of the bar of the
county in which the applicant pursued his studies, and
who may be personally cognizant of the facts.

4. OTHER PROOF OF CHARACTER AND QUALIFICATIONS OF
APPLICANT.—None of the facts required for qualifying an
applicant for admission shall be conclusively established
by the foregoing proof, but the applicant shall in his
application give the names and addresses of at least three
persons, other than those whose certificates he presents,
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of whom inquiry can be made in regard to the applicant’s
character and other qualifications.

5. PAYMENT AND DISBURSEMENT OF FEBES.—The appli-
cant shall also, with his application, deposit with the
clerk the sum of $5. The clerk shall enter all sums so
received in a book or account kept for that purpose, show-
ing date and name of applicant, and shall pay the same
out on order of the chief justice in payment of the
expenses of such examination, and for no other purpose;
that is to say, the cost of necessary printing and station-
ery; to the clerk for each oath and certificate of admission
issued to an applicant, one dollar and fifty cents; to each
member of the commission conducting the examination,
his necessary traveling expenses, and for personal ex-
penses while actually engaged in the performance of his
_duties, not exceeding $5 a day. The secretary shall re-
ceive a salary of $50 per annum.

6. ADMISSION FROM ANOTHER STATE OR TDRRITORY —Any
practicing attorney in the courts of record of another
state or a territory having professional business in either
the supreme or district courts of this state may, on motion
to such court, be admitted for the purpose of transacting
such business, upon taking the required oath. Any such
attorney having become a resident of this state, desiring
to be admitted to practice generally in the courts of this
state, must make his application as required by these
rules, and present proof by satisfactory certificate that
he is a licensed practitioner in a court of record of
another state or a territory where the requirements for
admission when he was admitted were equal to those
now prescribed in this state, or that he has practiced
law five full years under license in any state or territory
within ten years next preceding the date of his applica-
tion.

7. REGISTRATION AT COMMENCEMENT OF STUDY: FORM:
FAILURE TO REGISTER: CHANGE OF PRECEPTOR: F'ER.—The
clerk of this court shall keep a register in which every
person applying for admission upon examination as hav-
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ing studied in the office of a practicing attormey in this
state must have registered at the beginning of his term
of study, unless good cause, other than ignorance of this
rule, satisfactory to the commission, be shown to the
contrary. Such register shall disclose the name of the
student, his residence, and the name and address of the
attorney in whose office he is studying. The application
for registration shall be in writing, and may be formal
or informal. In case of change of preceptor or removal
from one office to another, such change must be notified
to the clerk, who will note it on the register. The clerk
may require a fee of fifty cents from every apphcqnt
registered.

8. COMMISSION: APPOINTMENT: DUTIES.—The court
will, on or before the opening of the September term in
each year, appoint a commission composed of five (5) per-
sons, learned in law, to conduct examinations for the
ensuing year. The commission so appointed shall, prior
to the examinations, examine the proofs of qualifications
filed in accordance with the foregoing rules, and may
make such further investigations as to the qualifications
of any applicant as it shall deem expedient. On the day
appointed, it shall commence the examination of appli-
cants. The method of conducting the examinations shall
be left to the discretion of the commission, it being ex-
pected that the commission will, in the conduct of such
examinations, and in the investigation of the qualifica-
tions of applicants, take care that no persen shall be
recommended for admission who has not in all particulars
shown himself to be well qualified.

9. REPORT.—ASs soon as practicable after the conclusion
of the examination the commission shall make a written
report to the court of its conclusion, and all persons who
shall be recommended for admission by a majority of
the commissioners shall thereupon be admitted to practice
on taking the oath prescribed by law.

10. REJECTION OF APPLICANT: F'URTHER CERTIFICATE.-—
If an applicant shall be rejected, he shall not again be



xviii RULES OF THE SUPREME COURT.

admitted to an examination for one year from the time
of such rejection, and until he shall file a certificate that
he has studied law for one year since his rejection.

11. GRADUATES OF THE COLLEGE OF LAw.—Graduates
‘of the College of Law of the University of Nebraska and
Creighton College of Law shall make application and pre-
sent proofs of qualifications in the same manner as other
applicants. If found otherwise qualified by the commis-
sion, they shall be admitted without examination.



In Memoriam.

JOEL W. DEWEESE.

At the session of the supreme court of the state of Nebraska,
November 6, 1907, there being present Honorable Sayuer H. SEDGWICK,
chief justice, Honorable Jou~ B. BArNES and Honorable CHARrLES B.
LerTON, associate justices, the following proceedings were had:

MAY IT PLEASE YOUR HOXNORS:

Your committee appointed to prepare and present at this time reso-
lutions which shall express our love, respect and esteem for our de-
ceased brother, Mr. JoE. W. DEWEESE, respectfully beg leave to sub-
mit the following:

Resolved, That by the death of JogL. W. DEWEESE the state has lost
a loyal, patriotic, high-minded, Christian citizen, the profession of the
law an honest, earnest, conscientious and learned brother, his family
a loving, tender and indulgent husband and father.

Resolved, That in his daily walk and conversation he was always
guided by a high and delicate sense of homor, a noble rectitude of
purpose, and a kindly consideration for the feelings of others. He
had great generosity for human weakness. He was always kind, gener-
ous and forgiving, a nature free from malice, a soul with no taint of
resentment. His plain, simple, sweet, gentle nature was his distinct
characteristic, and made him a marked man.

Resolved, That, while MR. DEWEESE was quiet and unobtrusive in
manner, modest and unassuming in his demeanor, yet he was a man
of indomitable courage, great earnestness of purpose, strong moral
fiber, and unswerving in his convictions of duty. His life was such
as to point a splendid example of noble, unselfish high-mindedness,
and should serve as an inspiration to those who survive him.

Resolved, That we tender to his family and relatives our deepest
sympathy and sorrow over this their greatest afiliction.

Resolved, That these resolutions be spread upon the records of this
court as a lasting tribute to his character and worth, and copies thereof
be furnished to the widow and children of the deceased.

C. J. GREENE.
N. K. Griaas.
F. M. HarLr.

W. J. MORLAN.
(xix)



XX IN MEMORIAM—

F. M. HALL:

Again the business of the court is suspended, and we pause for a
few brief moments at the bier of our departed brother to lay a
flower upon his grave that now holds all that is mortal of him, while
his spirit has winged its flight to the great Father who gave nit.

Again we are reminded how futile are all things earthly—pomp
and pride, success, position, riches—all is vanity. In the presence of
death how paltry, weak and insignificant do all these things seem.
They are powerless to comfort, console or assuage our sorrow. We
realize at such times what phantoms we have been pursuing and
wherein we have failed to lay hold of the great verities of life, the
things that endure and make for righteousness. At such times as this
the words of the Psalmist force themselves upon us with special em-
phasis: “What is man that thou art mindful of him, and the son
of man that thou visitest him; -for thou hast made him a little lower
than the angels and hast crowned him with glory and honor.”

The real consolation from the death of a man like Mr. DEWEESE
comes not from his intellectual greatness, not from his great achieve-
ments, not from his great ability and learning as a lawyer, not from
the manner in which he wrung verdicts from the juries and decrees
and judgments from courts; what do all these amount to now?—but
rather from the thought that he was a man of strong but simple
faith in God. This point was his guide and inspiration.

He was an honest, earnest, consistent Christian man. His life was
built upon this broad and solid foundation; his conduct, acts and deeds
were shaped and controlled by this unseen, but, no less to him, real and
positive power. It was this that gave color to his thoughts and con-
trolled his conduct in all his relations in life. It gave to him a quiet
and easy dignity and pose, a serenity and self-possession that few men
enjoy. It was his simple faith in God that put into his character the
gentle gianthood of true nobility.

We need more such men. The times in which we live are robust;
they are marked by strenuosity and force. Weakness is considered ig-
noble and indolence a crime. All men are beginning to feel that they
must build up a good stock of vigorous, tenacious fiber into their char-
acters or under the pressure of the times go to the wall. It is con-
‘sidered that we must get a tonic into our blood either by exercise or a
stirﬁulant, and that we must each possess a brain capable of mastering
facts with an almost lightning rapidity. Oftentimes men stop here, and
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conslder themselves thoroughly equipped for life because they have a
strong, well-trained intellect. This is.a fatal mistake. The affections,
the conscience, the heart, must be as strong and quick and resolute as
the body, and the mind as vigorous and keen, or the character of a
man will be smitten into ruins by the first storm that assails it.

Mz. DEwWEeESE had been schooled in the Christian religion, not so
much of the church or of the letter, but of the man. The God man it
is that furnishes the stuff which the character for the times needs to be
made of; the changeless word of the changeless God I believe to be
the greatest formative force in human character. When we have told
all we know about the glory of the intellect and the marvels it has
accomplished, after all, the heart is the throbbing center of the man.
“Call the roll of the deeds that have made this world ring with ap-
plause, and you will find that it is the heart behind them that put
into those deeds the quality that is immortal. Who is the true
patriot? The man who with colossal brain coldly calculates how he
may -make the varied resources of his country enrich his private cof-
fers? No; it is he who with quick sympathy labors for the solidarity,
the all-round good of his country, and whose heart beats to the music
of the battle drums and the flutter of the flag of human liberty.”
“Surely these times need men and women with fixed purposes in life,
unmoved by the outer greatness of this visible world and unbridled by
its social pomp, glitter and false glory, and who, believing in God, in
the Book, and in a fast hastening eternity, and in some distinct truths
that reach out into the future life’s illimitable joy, and who are able
now and here to point to some great facts and truths made real in
their daily lives that make full proof of that eternity in which they
so confidently believe.” -

J. W. DEEwWESE was born September 10, 1843, in Morgan county,
Illinois. His parents moved to Iowa one year later. He lived on a
farm during his minority, and when 19 years of age enlisted in com-
pany G of the Twenty-Third Iowa infantry, and went into rendezvous
at Des Moines, Iowa, in September, 1862, marching with his regiment
to the then terminus of the Chicago, Burlington & Quincy Railway at
Ottumwa, Iowa. His commanding officer for a time, as well as his
intimate friend, was Captain J. A. T. Hull, now a member of congress
from the Des Moines district, and now chairman of the committee on
military affairs. He was mustered in as a private, and mustered out
as a sergeant in 1865. Mg. DEWEESE served three years with his regi-
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ment, and with it participated in the battle of Miliken’s Bend, famous
for the butchery of the negro troops by the confederates. He served
with the army of the Tennessee and of the Cumberland, and was with
"General Grant’s army through the seige of Vicksburg and at its capture.

At the close of the war he at once entered college at the Central Uni-
versity, located at Pella, Iowa, and remained in school until 1867, when
he entered what was then the Iowa law school conducted by Judges
Wright and Cole of the Iowa supreme court. This Iowa law school,
by its consolidation with the state university of Iowa in 1868, hecame
a part of the state university, making MRr. DEWEESE an alumnus of
the state university. He was admitted to practice by the supreme court
of Iowa in July, 1868, and at once entered into the practice at Pella.
Iowa, with Thomas Ryan, under the firm name of RvaN & DEWEESE.
About a year afterwards he removed to Prairie City, Iowa, and in 1870
he began the practice alone, and remained there until his removal to
Lincoln in 1879.

He married Rebecca Ryan in November, 1869, and leaves surviving
him four children—two boys and two girls. He was not blessed with
overabundance of this world’s goods in his earlier years, and had no
influential or wealthy friends fo help him, but was almost wholly de-
pendent upon his own efforts to obtain an education, and, aside from
what little he had saved while in the army, had to make his own
way while attending college and law school. This he did by working
on a farm during vacation or in teaching singing schools in that part
of Iowa. By dint of hard work and strict economy he fitted himself
for his position at the bar. He was always a close student, stood
well in his classes, and was always most popular with his teachers and
and fellow students.

In 1876, and again in 1878, he was elected to the Iowa legislature.
Here as elsewhere he was a close student, a hard worker, and noted for
being clear-headed, tair-minded and conscientious in his career; always
painstaking in his work and fair to all interests, It was while so
serving that he made the acquaintance of the late “Tom Potter,” then
general manager of the Chicago, Burlington & Quincy Railway system,
and it was Mr. Potter who urged him to go to a large place and
one more suited to his abilities. It was Mr. Potter who directed him
to Mr. Marquette, and gave him a highly complimentary and com-
mendatory letter of introduction to Mr. Marquette. He camec to Lin-
coln in the spring of 1879, and the law firm of MARQUETTE, DEWEESE
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& HALL was organized about a year later, and continued until the
death of Mr. Marquette in December, 1894.

Me. DEwWEEs was a man of cheerful disposition, optimistic and
hopeful in his make-up, simple in his tastes, genial and companionable
in the home, the office, and in all his relations with men, always quiet,
gentle and dignified in the courtroom, considerate and respectful te
the court and opposing counsel, always upholding the honor and dignity
of his beloved profession. His candor and simple honesty in presenting
his cause never failed to impress both court and jury. He was clear
and fair in his statement of his case, rather than forceful. His whole
conduct and demeanor in trying a cause always impressed the jury
with his sense of fairness and justice. He always prepared his cases
with great care, and never knowingly attempted to deceive or mislead
the court; the real man showed forth in every move that he made.

MRr. DEweesE was the most even tempered man I ever knew. It
was my privilege to be associated with him as a partner in the prac-
tice of the law for more than 15 years, and I do not know that I cam
pay him a greater tribute than to say that during all those years I
never saw him out of patience, not even petulant or irritated; never
heard him use a cross word to any one, not even to the clerks in the
office. He was uniformly kind, gentle and considerate to every one.
He was so well-poised that he was never unduly elated over success
or unnecessarily cast down by defeat. I shall remember him as a
quiet, even-tempered, well-balanced, high-minded Christian gentleman:
of high character and strong moral fiber, whose fair name was never
tarnished by an ignoble act. He was modest and unassuming, lacking
somewhat in what we might call aggressiveness, but, upon the whole,
he was a well-balanced man of sound judgment and sane views of life,
not easily swerved from the course that duty marked out.

The special corporate intereslt that he so ably represented for many
years withdrew him very largely from public view. He was never
. given to mixing much in public affairs or to the discussion of publie
questions. He had none of the qualities of an advocate or an orator.
His strength as a lawyer lay along different lines and in other direc-
tions. During the latter years of his life he had almost entirely with-
drawn from the general practice of the law, and was devoting all of his
strength and energy to the special interest that he represented. There-
fore but little was seen or known of him by the general public.

I had noted during the last year of his life that he seemed to

3
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be constartly losing ground. At each time that I would meet him in
our daily intercourse from week to week and month to month he
seemed to be in worse condition than when I saw him before, but at
each time that I inquired as to the condition of his health I was always
met with the same reply, given in the same cheerful, hopeful, genial
way, with no tinge or taint of discouragement or loss of hope. This
hopeful disposition stayed with him to the end.

He has gone, but he left behind him for our instruction the lesson
of his beautiful life of sympathy and service. His sun went down in
the evening of a well-spent life to rise again in the radiant light of a

new morn.

N. K. GriGas:
My first meeting with Mgr. DEWEESE was in a court room, in the

southern part of this state, shortly after he had entered the service of
the Burlington. An incident, transpiring then, has remained fixed in
my memory, largely because of the insight it gave me of his tact, a
trait which my closer acquaintance with him led me to observe the
more. He was acting as counsel for his company, defending, of course,
in a case where he had against him an exceedingly aggressive oppo-
rent, who for present purpose, may be called the “Captain.” During
the trial Mr. DEWEESE made some objection which sent his antagonist
into a vehement tirade, lasting mearly half an hour, the main point in
which was that railroad companies were always interposing objections
for the purpose of thwarting justice, a contention, by the way, some-
what new then. When the Captain had finished, all looked to M=.
DeEwrese, expecting an address from him in reply. In lieu of this,
however, he simply looked up and said: Why, Captain, you know that
the one lone privilege remaining to railroad companies, these days, 48
the right to object; that is all that is left, all. And you surely do not
want to take this last one away, do you? It was not so much what he
said, but how he said it, that was so telling, for his manner was more
than half sad, his voice eyen appealing. The result was an instan-
taneous outburst of merriment on the part of all present, the Captain
himself joining in the laughter. The objection of MR. DEWEESE Was,
of course, permitted to stand, but that was in the long, long ago.

In part, because of our common employment, and, in part, by rea-
gon of our common affiliation with the same religious body, the rela-
tions between us were long of the most intimate and confidential char-
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acter. Knowing him thus well, I had the amplest possible opportunity
of taking fair measurement of him, alike in his professional career and
private life. The one great point in his character was his exceeding
kindliness. Never, as I believe, did he lose his temper or become ruf-
fled, even though he had reason to believe that injustice was being done
either to him or to his cause; nor ever did he stoop to be anything
less than a perfect gentleman. His language was always chaste, proper
to homely fireside and circle of culture. As a lawyer, he was sturdy
in his assertions of his client's rights, yet exceedingly deferential to
his opponent and his opponent’s views. And, while resourceful in
the court room, his success was more largely due to his kindly tact
than to any other cause. So high his. honor, that his most bitter ad-
versary would cheerfully accord to him the tribute of never resorting to
aught but honorable means to achieve victory.

Of all those holding positions of eminence in this state, it is
probable that he was the least widely known. He came and went, in
the discharge of his grave duties, so quietly and unobtrusively that
his comings and goings went almost unnoted. Fame he did not seek.
notoriety he even carefully avoided. Of his personal acquirements,
let it suffice to say that he had traveled widely, read much, and had
pronounced convictions upon every great question inviting the at-
tention of the most thoughtful. It was, indeed, a rare privilege to be
one of the favored few permitted to know, or to fathom, his views
upon themes the most profound. Well do I recall the regret he once
expressed to me that the question of the resurrection of Jesus, to his
mind the most momentous of all questions, was not oftener discussed
from the pulpit. All who knew him intimately could not but feel that
he was of an exceptionally religious temperament, with views of the
life to come as fixed as they were optimistic. And no one, in all
Lincoln, was more faithful in the discharge of Christian duty than
was he. Indeed, just as he sought his office upon the week day, faith-
fully and quietly, and even to the very last, for the discharge of his
secular duties, so, in like manner, did he go to.the church of his
choice upon the Lord’s day to worship, then remaining to teach his
class in the Sunday school.

But, to me, the chief charm in his character was his gentleness and
manliness. He had a smile and kindly word for all. He spoke well
of others, never ill. He did not conceive for worthy act unworthy
motive. No child but would gladly go to him, and even the street cur
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knew instinctively not to fear him. Of no other within my knowledge
could- the lines be more appropriately applied than to him:

All honor to the one,

Whose daily duty done,

Has blessing for the many,

And a grief for none.

And yet, with all his kindliness and simplicity, he was, in the very
best sense, a brave man, ready to face, without complaint, any trial
placed in his way. Only a few days before he went to his duty be-
yond I visited with him, and, though knowing then that the end for
him was doubtless near at hand, he spoke as cheerfully and patiently
as though across his path no gloom was falling. Surely in him was
proof of the fact that the gentlest are ever the bravest.

There stands in a church in Strassburg a wonderful work of art
in honor of Marshal Saxe. There the marble is made to portray that
dauntless one of war as stepping, unawed, into the open tomb, while
hands of France are striving in vain to stay his going. And yet, not
more befitting that beautiful creation to stand in honor of that
soldier, than would it be to grace our own Wyuka as tribute to
Brother DEWEESE. For no less fearless was he, in answer to duty’s
call, than was the great soldier, and even more willingly here would
hands of love outreach to stay our brother’s going, than would all of
those of France to stay the step of that intrepid marshal. A

SEpGewICK, C. J.

Speaking for the court, it is proper lo say that Mg. DEWEESE had
the full confidence of the courts before whom he appeared.

In presenting his causes he wasted no time with trivial details,
nor with immaterial matters. He went direct to the vital point in his
case, and presented it with clearness and ability. He always had the
manner of & man who believed he had a just cause, and sought no un-
fair advantage. No one could doubt his sincerity. He was therefore
interesting, and commanded the careful attention of his hearers.

The committee has suitably expressed the high regard in which he
was held by the members of his profession throughout the state. I
think his character and attainments were as highly esteemed by all
courts in which he was accustomed to appear. .

1t is entirely appropriate that the report of the committee, and
these proceedings, be spread upon the records of the court, and it is
so ordered.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TER)I, 1907.

'STATE, EX REL. JOHN L. SUNDEAN, RELATOR,.V. GEORGE C.
JUNKIN, SECRETARY OF STATE, RESPONDENT.

FiLep Novemser 9, 1907. No. 15,336.

Elections: CAXDIDATES: Barrors. If an individual has filed the ap-
plication required by section 5 of the primary election law (laws
1907, ch. 52), and has duly qualified himself to be the candidate
of a political party, and the requisite number of members of
another parly file a petition complylng with section 45 of that
act, asking that the name of the same person be also placed
upon the ballot of their party, it is the duty of the officer mak-
ing up the ballot to place the name of the person so designated
upon the ballots of both political parties.

ORIGINAL applicdtion for a writ of mandamus to com-
pel respondent to place the name of relator on the pri-
mary election ballot. Writ allowed.

George L. Loomis and A. §. Tibbets, for relator.

W. T. Thompson, Attorney General, W. B. Rose and
Grant Q. Martin, contra.

SEpeWICK, C. J.

The relator filed an application in this court for a writ
of mandamus against the respondent to require him, as
secretary of state, to place the name of the relator on the
ballot at the primary election held on September 3, 1907,
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as a candidate of the people’s independent party for the
office of regent of the university, and also to place the
relator’s name as a candidate for the same office upon the
democratic primary ballot.  The writ was allowed for the
reasons hereinafter stated. The relator is a qualified voter,
resident of the city of Waloo, in Saunders county, in this
state, and on the 20th of July, 1907, he filed with the
respondent, as secretary of state, a written application to
have his name placed upon the primary ballot as candi-
date of the people’s independent party for the said office.
This application was filed pursuant to section 5 of the
primary election law (Comp. St. 1907, ch. 26, sec. 117f),

and contained the necessary representations to entitle
him to have his name placed upon the ballot as requeste
in his application. Afterwards, on the same day, a peti-
tion was filed, signed by 25 qualified electors of the demo-
cratic party, asking the respondent to place the name of
the relator upon the primary ballot to be voted by the
democratic electors of the state for the same office. This
petition was filed pursuant to section 45 of the primary
clection law (Comp. St. 1907, ch. 26, sec. 118s), and con-
tained the statement that the relator was a candidate, for
the same office, of the people’s independent party. The
section referred to contains the following language:
“«\When the name of the candidate appears on a petition
presented by a political party or members thereof with
the required number of signers and it is expressly stated
in said petition that the candidate is a candidate of two or
more parties, each of which shall be entitled to nominate
a candidate, then it shall be the duty of the officer making
up the ballot to place the name of such candidate or can-
didates upon the ballot in the same manner as now pro-
vided for in the general election law for ballots at the
ceneral election.” With this petition the relator filed his
affidavit as follows: “State of Nebraska, Lancaster
County, ss.: John L. Sundean, being first duly sworn,
deposes and says that he affiliates with the parties named
in the within certificate, to wit, the people’s independent
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party and the democratic party, and that he will abide
by the results of the primary election to be held on Sep-
tember 3, 1907, in the state of Nebraska, and if elected
will qualify and serve as regent of the university of Ne-
braska. John L. Sundean. Subsecribed in my presence
and sworn to before me this 20th day of July, 1907.
(Seal.) A. 8. Tibbets, Notary Public.” .

The respondent refused to place the name of the relator
upon the ballots of both parties, and the question so pre-
sented was whether the same person, being otherwise
qualified and having complied with the statute, is entitled
to become the candidate for nomination of more than one
political party at a primary election. The language above
quoted from the primary election law is perhaps not en-
tirely clear in its phraseology. There are other expres-
sions in the statute not constructed with the view of har-
monizing the form of expression used with the provision
quoted. We think, however, that the purpose of the leg-
islature in introducing into the act the language which
we have quoted cannot be mistaken nor misunderstood.
Unless the effect of this language is to allow more than
one political party to have the same candidate for an office,
it can have no purpose or meaning. The act provides :
“This statute shall be liberally construed so that the real
will of the electors may not be defeated by an informality
or failure to comply with all provisions of law in respect
to either the giving of any notice or the conducting of the
primary or certifying the results thercof.” Comp. St. 1907,
ch. 26, sec. 117a. If a petition with the required number of
signers is presented by the members of a political party,
asking that the name of an individual shall be placed upon
the ballot of that party as a candidate for nominui ion, and
also stating that the person so designated is a candidate
of two or more parties, naming the parties, and each of
the parties so named is entitled to nominate a candidate,
“then it shall be the duty of the officer making up the bal-
lot to place ‘the name of such candidate or candidates
upon the ballot.” Comp. St., ch. 26, sec. 118s, supra.
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Unless we consider that this means that the name is to
be placed upon the ballot of each of the parties of which
he is alleged to be a candidate, the necessary steps having
been taken to make him a candidate of such parties re-
spectively, we can give the language used no meaning and
the whole provision becomes nugatory. If, therefore, he
has qualified himself to be the candidate of a party by the
application provided for in the statute, and the members
of another party to the requisite number petition to have
{he name of the same candidate placed upon the ballot of
the petitioners, specifying in the petition the fact, as the
statute requires, that he is also the candidate of another
party, then his name must be placed upon the ballots of
both such parties as a candidate.

It was the duty of the respondent to place the name of
velator upon the ballot of the people’s independent party,
and also upon the ballot of the democratic party, as a
candidate for the office of regent of the university, and
the writ was therefore allowed.

t

WRIT ALLOWED.

STATE, BX REL. CHARLES T. DICKINSON ET AL., RELATORS,
v. GuorcE L. SHELDON, (ROVERNOR, ET AL., RESPOND-,
BNTS. C

) FrLep NOVEMBER 9, 1907. No. 15,450.

Elections: NoMINEES. The same person may be the candidate of more
than one political party for nomination at a primary election,
put he cannot be the nominee. of any party unless he receives

_ the requisite number of votes cast by that party.

ORIGINAL application for a writ of mandamus to com-
pel respondents to canvass and certify the votes cast for
relators as candidates for judge of the district court.
Writ denied. ’

Charles T. Dickinson and John O. Yeiser, pro se.

W. T. Thompson, Attorney General, W. B. Raose and
Grant Q. Martin, contra.
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SEDGWICK, C. J.

These relators, Charles T. Dickinson and John O.
Yeiser, were candidates for nomination on the republican
ticket to the office of judge of the district court of the
IFourth judicial district at the primary election held on
the 3d day of September, 1907. They each filed with the
secretary of state an application in writing, asking that
their names, respeectively, be placed on the official primary
ballots as candidates of the republican party for the said
office. Thereafter petitions were filed with the secretary
of state signed by the required number of electors affiliat-
ing with the democratic party, the petitions reciting that
the relators were candidates of the republican party, as
aforesaid, and requesting that the names of the relators
be placed on the official primary ballot of the democratic
party as candidates for the said office. Accordingly the
names of these relators were placed upon both the re-
publican and democratic official ballots as candidates for
nomination to the said office, and were voted for both
by republicans and democrats. Each of two other candi-
dates upon the republican ballot received more republi-
can votes than either of these relators, but, if the votes
received by each of the relators upon both ballots be
counted together, then each of the relators received more
votes upon both ballots than either of the two candidates
referred to received upon the republican ballots. The
other two candidates referred to received no democratic
votes, and so these relators claim that all of the votes
received by each of them upon both ballots should be
counted together for the person so receiving them, and
that they are entitled to certificates of nomination upon
the republican ballot. This is an application to this
court for a peremptory writ of mandamus requiring the
respondents, members of the state canvassing board, to
canvass and certify the votes as contended by the relators.
The attorney general demurred to the petition for the
writ, which was sustained and the writ denied, and it is
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thought that the matter is of sufficient importance to re-
(uire a brief Statement of the reasons for this action of
the court.

The relators cited and greatly relied upon State v.
Yankee, 129 Wis. 662.. The court in that opinion, after
quoting from their statute, used this language: “This
provision certainly means what it says; and so the words,
‘the greatest number of votes at a primary, necessarily
include the votes for persons whose names are not printed
on any ballot, but are written in on the primary ballot
of his party, as well as those that are written in and also
printed on the ballot of some other party.” The relators
understand this langnage to mean that a candidate whose
name is printed upon the ballot of one party can be voted
for by writing his name into the ballots of another party,
and that such votes are to be added to and counted with
his votes upon the ballot upon which his name is printei
pursuant to nomination papers filed by him; that is,
if a candidate files nomination papers as a candidate of
one political party, and his name is printed upon the
ballot of that party, and he does not file nomination pa-
pers as a candidate of any other party, but his name is
written in upon the ballot of some other party, then the
votes which he receives by writing his name in the ballot
of the other party are to be added to the votes which he
receives as the candidate of the party upon whose ballot
his name is printed and for which he has filed nomination
papers, and that the total of these votes is to be countel
in his favor as the candidate for the party upon whose
ballot his name is printed. We do not so understand the
language used by the Wisconsin court. Indeed, if this was
the meaning of the court, the proposition would be dictumn
merely, becanse this point was not before the court in that
case. The point determined in that case was that the
voters could write into their party ballot the names of the
persons for whom they desired to vote, and such votes
should be connted for the persons whose names were so
written in, although the names of such persons were not
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printed upon the ballot. The name of the relator, Prav.
was not printed upon either ballot as candidate for dis-
trict attorney, but was written into 26 ballots .of the
democratic party regnlarly cast, and, as no person whose
name was printed on the ballot of that party as a candi-
date and who had filed nomination papers received 26
votes of that party, it was held that the relator, Pray,
having received the highest number of democratic ballots
cast, was entitled to be the nominee upon the ballot at the
election as the democratic candidate for the office of dis-
trict attorney. The other relator, who was a candidate
for the office of connty treasurer, was similarly situated
and was declared to be the nominee of ‘the democratic
party for that office. Neither of tlese candidates was a
candidate for the republican nomination and neither re
ceived any votes of that party, and therefore in that case
the question which is presented here was not raised or
considered. The language quoted from the opinion is not
very precise, but the manifest meaning is that votes should
be counted where the name of the candidate was written
in on the ballot, although that name is not printed on th.o
ballot, as well as in cases where the name is both printed
and written upon the ballot. In either case the persoun
nominated as “the candidate of a party” must receive the
highest number of votes for that office cast by the voters
of that party.

The point here presented is not left in doubt by the
provisions of onr statute. ‘“The person receiving- the
ereatest number of votes at a primary as the candidate of
a party for an office shall be the candidate of that party
for such office, and his name as such candidate shall be
placed on the official ballot at the following election.”
Comp. St. 1907, ch. 26, sec. 1172, He must receive the
greatest number of votes “as the candidate of a party.”
and then he becomes the “candidate of that party for such
office.” He may be the candidate of different parties at
the primary election. He may receive some votes as the
candidate of one party and some votes as the candidate
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of another party. If he receives the requisite number of
votes of one party as its candidate for nomination, he be-
comes the nominee of that party. This may result in mak-
ing him the nominee of more than one party, and, if so,
his name goes upon the ballot at the election as the nom-
inee of both parties. The primary elections of the differ-
ent parties might be held on different days. There are
practically as many primary elections held as there are
political parties represented at the primaries. Although
the same person may be the candidate of more than one
party, he cannot be the nominee of any party unless he
receives the requisite number of votes of that party. Our
primary law provides for what is called the “closed pri-
mary.” It is supposed that the members of each political
party will participate in nominating the candidates of
that party, and the voters of one party are not allowed to
nominate the candidates for another party. Each voter
must declare his party affiliations, and thereupon he re-
ceives a ballot of that party, and may vote for whomso-
ever he pleases as a candidate of the party. If the name
of the candidate for whom he desires to vote is not printed
upon the ballot, and such candidate has not filed any
nomination papers, he may still, under the Wisconsin
decision cited, vote for such candidate by writing his name
upon the ballot which he casts. It is not necessary now
to determine whether this would be a proper construction
of our statute. There were seven judges to be chosen at
the general election in the Fourth judicial district, and
only seven candidates could be nominated by the republi-
can party. There were seven candidates of that party
who each received more republican votes at the primary
election than were received by either of the relators, Their
application, therefore, to have their names placed upon
the official ballot at the general election as republican
nominees was properly denied, ‘

. WRIT DENIED,
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HENRY STEELE v. STATE or NEBRASKA.
F1rep NoveMBER 9, 1907. No. 15,242,

1. Burglary: Storemouse. A vat six or eight feet deep and six feet
in diameter, constructed of heavy oak timbers, which is partly
sunk in the ground, having a hinged cover secured in place by
a lock, and which is used for storing hides, awaiting sale, is a

“storehouse,” within the meaning of that word, as used in sec-
tion 48 of the criminal code,

2. Trial: WITNESSES: CREDIBILITY: QUESTIONS For JURY. The fact that
a witness testifies to matters on his cross-examination which are
somewhat inconsistent with his direct evidence does not warrant
the court in rejecting his testimony altogether, for it is the
province of the jury to determine the matter of the credibility
of the witnesses, and the weight which should be given to their
evidence.

ERROR to the district court for Otoe county: Parr
JESSEN, JUDGE. Affirmed. .

D. W. Livingston and A. P. Moran, for plaintiff in
error. .

W. T. Thompson, Attorney General, and Grant G. Mar-
tin, contra.

BARNES, J.

Henry Steele, who was the defendant in the district
court, was convicted of the crime of burglary, and brings
the case here for review. He was charged in the informa-
tion with breaking and entering a certain storehouse and
stealing therefrom four certain hides, of the value of $20.
It appears from the evidence that the hides in question
were stored, awaiting sale, in a structure or repository
originally constructed for a beer vat; that it was built of
heavy oak timbers, was six or eight feet deep by six feet,
in diameter, was partly sunk in the ground, and had a
hinged cover which was secured in placed by a lock. This
receptacle had been continuously used for storing hides
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for about eight years, and was being used for that purpose
when the burglary in question took place. It also appears
that the lock above mentioned was broken, and four of
the hides contained in the structure were stolen therefrom.

It is strenuously contended that this repository was
not a storehouse, within the meaning of the section of the
criminal code upon which the prosecution was based. It
is said that it is not a house, and therefore cannot be a
storechouse. We find, however, that the word “storehouse”
is defined by the adjudicated cases to be a house in which
things are stored; a building for the storing of grains,
foodstuffs, or goods of any kind ; a magazine; a repository ;
a warchouse. State v. Sandy, 25 N. Car. 570; Ray v. Com-
monicealth, 75 Ky. 397; Johnson v. State, 19 Ala. 527. In
Benton v. Commonwealth, 91 Va. 782, 21 8. B. 495, it was
said that the word storehouse includes a meathouse where
meat is stored and kept. The term storehouse, as used in
our statute, necesarily means some kind of a structural
barrier to. the ingress of the public. A repository or re-
ceptacle where goods are stored is a storehouse. Such a
structure need not be a house or a building, strictly speak-
ing. It is enough if it is shown to be a structure properly
barred from entrance by the public, where goods are stored
and kept. In Bishop, Statutory Crimes (3d ed.), sec. 293,
it is said: “In popular language, and by the better opin-
ion in legal, this word (warehouse) signifies an apartment
or building for the temporary deposit of goods.  There-
fore, a cellar wherein they are kept to be removed whon
wanted for sale, * * * jsa warehouse.” It is said in
1 Wharton, Criminal Law, sec. 794¢c, that the word store-
house is a wider and more comprehensive term than ware-
house. And in Metz v. State, 46 Neb. 547, we held that a
corncrib is a storehouse. The defendant in this case, in
order to obtain the hides which were stolen, was obliged
to break the lock, or, in other words, break and enter the
vat, and such breaking and entering of the structure in
question constitutes burglary, within the meaning of the
section of the criminal code defining that crime,
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Defendant’s second contention is that the district court
erred in refusing to instruct the jury that the receptacle
which contained the hides alleged to have been stolen “is
not a storehouse, within the meaning of the statute de-
fining and describing burglary.” hat we have said in
disposing of the first assignment obviates the necessity of
any discussion of this question, and it is sufficient to say
that the instruction was properly refused.

IFinally, it is urged that the court erred in not excluding
the evidence of the witness E. G. Mueller as to the matter
of the identification of the stolen hides. It is said that,
although the witness positively identified them in his di-
rect examination, yet on his cross-examination he admitted
that he had not seen the cattle killed. ‘hile such an ad-
mission may have had a tendency to discredit the evidence
of the witness, yet the court could not for that reason
reject his evidence; and its probative force was properly
left for the determination of the jury. The same may be
said of the evidence of the witness Wells, of which a like
complaint is made.

As we read the record, the defendant was given a fair
and impartial trial, and theé judgment of the district court
is therefore

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. SEVERAL PARCELS OF
LAND ET AL., APPELLANTS.

FILED NOVEMBER 9, 1907. No. 14,747.

1. Cities: ORDINANCES: VALIDITY. An ordinance of the city of Platts-
mouth recited that it was passed under and by virtue of an act
which was afterwards declared unconstitutional. Irrespective of
the power granted by the unconstitutional law, the city council
had the power under the previous statute to enact the ordinance.
Held, That the mistake in reciting the power to act did not
operate to deprive the city council of the power which it actually
had under the existing law.

2. Taxation: TAx Surr: Preaping. In an action under the scavenger
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law for the collection of -delinquent city taxes, the presumption
is that the tax was legally levied and assessed, and the burden
Is upon the defendant to plead and prove affirmatively facts
showing the lack of authority upon the part of the city author-
ities to levy the tax.

3. Cities: INCORPORATION: ANNEXATION OF TERRITORY: COLLATERAL AT-.
TACK. Where the existence of a municipal corporation is not
questioned hy the state, it cannot be brought in issue by a private
individual in a collateral proceeding, nor can the validity of
annexation proceedings be tested in such a suit, where the evi-
evidence shows acquiescence in the proceedings and the payment
of taxes levied by the corporation for several years.

APPEAL from the district court for Cass county: PAUL
JESSEN, JUDGE. Former judgment of reversal vacated and
judgment of district court affirmed.

A. L. Tidd, W. O. Ramsey and Matthew Gering, for
appellants.

C. A. Rawls and H. D. Travis, contra.

LETTON, J.

The facts are stated in the first opinion by Mr. Com-
missioner ALBERT, 78 Neb. 703. In that opinion it is said:
“The amendatory act of 1885, - under which the city at-
tempted to extend its limits by ordinance so as to include
defendant’s land, conferred no authority to annex adjacent
territory by ordinance, and, as there was no valid law then
in force conferring such authority, the attempted annexa-
tion was unauthorized,” and the conclusion is largely based
upon this premise. On rehearing our attention has been
called to the fact that at the time the annexation ordinance
was passed the act of March 2, 1881 (laws 1881, ch. 23),
was in force, providing for the annexation of property
contiguous to the corporate limits of cities such as Platts-

“mouth. This act provides in substance that, whenever
the owner or owners and inhabitants, or a majority thereof
in numbers or value, of any territory lying contiguous to
the corporate limits of any city or village, whether the
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territory be subdivided or remains unsubdivided, desire to
annex the territory to any city, they shall cause an ac-
curate plat to be filed in the office of the city clerk, with
a written request for the annexation. The city council
at the next regular meeting shall vote upon the ques-
tion of annexation, and if a majority vote for annexa-
tion an ordinance shall be prepared and passed de-
claring the annexation, and a certified map and copy of
the ordinance shall be filed and recorded in the office of
the county clerk or recorder of the county. Thereupon
the annexation shall be deemed complete. The power to
act, therefore, was granted to the city authorities and
existed at the time of the passage of the ordinance of an-
nexation. The ordinance recited that it was passed by
virtue of an act passed in 1885, .which act was void.
City of Plattsmouth v. Murphy, 74 Neb. 749. But the mis-
take in reciting the power to act did not operate to de-
prive the city council of the power which it actually
possessed under the existing law. Declamater v. City of
Chicago, 158 I1l. 575. The recital was unnecessary and-
may be disregarded as surplusage.

Upon whom is the burden of proof in this case? The
petition is made by the statute (Ann. St., sec. 10651),
prima facie evidence that all the statutory requirements
with reference to the levy and assessment of the taxes
have been complied with, and the burden is placed upon
the person seeking to escape from the payment of the taxes
levied to show wherein they are not properly chargeable.
The defendant relies upon the invalidity of proceedings
taken to include his property within the limits of the
municipal corporation to escape the payment of city
taxes. If the action were quo warranto, brought by the
attorney general on behalf of the state to inquire into the
validity of the incorporation, the burden of proof would
be upon the respondents. State v. Davis, 64 Neb. 499.
But this case is not of that nature. In an injunction suit
to prevent the collection of a tax, or in a proceeding such
as this looking to the same result, the presumptions are
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































