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3uit Mmortam.  

JAMES M. WOOLWORTH.  

At the session of the supreme court of the state of Nebraska, 
February 5, 1907, there being present Honorable SAMUEL H. SEDOWICK, 
chief justice, Honorable JoHN B. BARNES and Honorable CHARLES B.  

LETTON, associate justices, the following proceedings were had: 

MAY IT PLEASE YouR Hoxoss: 

The committee appointed to present resolutions in memory of the 
Honorable JAMES M. WOOLWORTH, who, after an illustrious career at 
the bar covering a period of fifty years, died at his home. in Omaha, 
Nebraska, on the 16th day of June, 1906, respectfully submit the 

following: 

Resolved, That in the death of JAMES M. WOOLWORTH the state 
has lost one of its most distinguished citizens, and the profession one 
of its most eminent members. MR. WOOLWORTH was born and bred a 
gentleman, and reared in an atmosphere of learning and culture. He 
was accomplished-a scholar, as well as a lawyer. He was deeply 
versed in the principles and science of his profession, and familiar 
with the established rules and precedents which govern the conduct 
of causes. He was industrious, persistent and faithful. He con
structed his cases in his office, conscientiously and laboriously ad
justing every detail to the minutest point. Neither inspired nor 
handicapped by his emotions or impulses, he was deliberate, clear 
and precise in all his mental processes and in what he said and did.  
He was as impersonal as the principles he advocated. He was also 
an accomplished strategist, the master of all the devices and mys
teries of legal procedure, a dangerous adversary, even when his cause 
was weak. He was calm and considerate at the trial, and his courtesy 
and kindness to courts and adversaries lent dignity and grace to his 
persuasive arguments, and won for him the admiration and regard 
of litigants, lawyers, jurors and judges. He was symmetrical in per.  
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viii IN AJEMORIAM-

son, character and in the development of his career. He neither 

reached the mountain heights nor descended into the valleys. His 

way was along the calm levels. He was intensely conservative in feel

ing, thought and action. A belief in the established order was in 

him a habit of the blood. Institutions were a matter of historical 

development to be studied with the eye and enthusiasm of an 

architect. He was apt in tracing the evolution of society, particularly 

the state and church, by analysis, comparisan and contrast. The 

passions which sweep the soul of man in his efforts to realize his 

wants and aspirations appealed to him less than did the forms in 

which they are embodied. He believed that, whatever the individual 

may conceive the moral rignt to be, the welfare of society can best 

be conserved by reforms accomplished with respect to the established 

institutions and principles embodied in them; that, although imper

fect, governments are still the truest expression of the higher law, to 

be changed, if at all, by peaceful and progressive methods, rather 

than by violence or revolutionary proceedings. These talents, dispo

sitions and tastes determined, not only his career, but likewise in

spired and sustained him in the unremitting toil by which he became 

a great lawyer, achieving national distinction and a place among the 

foremost representatives of the American bar.  

For many years Ms. WoorwonTH exercised an elevating and refin

ing influence, not only upon the profession of the country, but upon 

the communities of the state. In his companionship there was some

thing fine. He was a conversationalist, not a monologist; not only 

an interesting talker, but an exceedingly interesting listener. He was 

genial and inspiring. He was a constant and persistent force to raise 

and purify the standards and tone of living.  

It is, therefore, especially fitting that this tribute should be placed 

upon the records of this court, and a copy of it, duly certified, trans

mitted to the surviving members of his family, to whom we tender 

our sincere sympathy.  

Respectfully submitted, 

CHAS. J. GREENE.  
WILLIAM D. McHUGL.  

A. J. SAWYER.  

SAMUEL RINA KER.  

WILLIAM H. TnomPsoN.  

LIONEL C. BURR: 

May It Please the Court: In speaking of the resolutions offered, I 

can add but very little to the sentiments therein expressed, or to the 

memory of our distinguished friend and associate; but, if I am per

mitted, I will call your attention to the fact that MR. WOOLWORTH took
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great interest in young lawyers, and was anxious that they should 

succeed in the profession he loved so well. It was probably due to his 

deep regard for the younger members of the bar that he took some 

interest in myself and my practice, and it was in the interest of the 

young lawyers and of our profession that MR. WOOLWORTH delivered 

the first and opening lecture to the law school of our university here 

at Lincoln. There are many young men in the west who will bear 

witness that he was deeply interested in their progress, and helped 

them to success.  

It is now over thirty-two years since I first met MR. WOOLWORTH, 

when a very, young practitioner, and I came to know him in a limited 

way socially, and in a somewhat broader field in a professional way.  

Personally I owe to him a great deal of whatever merit I may possess 

in the practice of the profession of the law, and I know there are 

many members of our profession respecting themselves that will join 

me in this assertion. His unusual and great ability and untiring labor 

to his work were recognized in all the courts -of America. His practice 

in the supreme court of the United States, in the several circuit courts 

of the United States, and in many of the states of the Union was very 

large, and covered a multitude of transactions, and his fidelity to his 

clients, together with his unremitting labors in their behalf, have not 

been equaled or questioned. It was his custom, as well as his pleasure, 

to go back into the principles of common law, and his researches into 

the early and ancient principles of law became well known, and those 

who have, or may hereafter investigate his briefs in his cases, will 

notice that he began at the foundation of law, with the authorities 

from the mother country, and built up from those premises to the 

constitution of our nation, as well as our state.  

MR. WOOLWORTH did not believe in some of the latter day interpre

tations placed upon our national or state constitutions, and he did 

not accept the majority opinion, or the reasoning contained therein in 

the several cases that I may call the "De Lima and Downes v. Bidwell 

cases," but rather accepted and believed in the interpretations and 

reasoning found in the dissenting opinions of Chief Justice Fuller and 

Justice Brewer. He believed in the true meaning and interpretation 

of our national constitution, as defined by Chief Justice Marshall, who 

declared "the constitution was formed for ages to come, and that the 

sagacious men who framed it were well aware that a mighty' future 

awaited their work." MR. WOOLWORTH loved especially the equity 

practice and the principles of equity jurisprudence. Toward the close
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of his long and prosperous career he chose many such cases, which 

he handled with marvelous skill and wonderful ability, and all 

attorneys and counselors at the bar of this court may well emulate 

his professional conduct.  

In closing my remarks, I wish to bear testimony that I loved him 

as a man, I loved him as a lawyer, and I loved him as my friend.  

WILLIAM H. THOMPSON: 

Honorable JAMES M. WOOLWORTH, as attorney. for appellant, pre

sented the first case reported to this honorable court; compiled the 

first two volumes of its decisions-the first in 1871, the second in 1873.  

He was one of the state's most active and successful practitioners.  

His mannerism -disarmed his adversary, won the confidence of the 

court, and, without a seeming effort on his part, drew the jury closer 

and closer to a realization of his wishes. His scholarly attainments 

and invariable gentlemanly bearing made him a most welcome com

panion of one and all, high and low, learned and unlearned, rich and 

poor, alike. It was said by Lord Coke that "law is like unto a deep 

well, and each man draweth therefrom in accordance with the strength 

of his understanding." If this be an axiom, then truly was WooLwonTH 

a great lawyer. His wide reputation and the high esteem in which he 

was held by all the courts of this broad land, and by the attorneys 

who associated with him and knew him closely, he merited. He was a 

philosopher as well. He realized with the poet "that it is not all of 

life to live or all of death to die." He lived this philosophy, believing 

that each word and each act, whether he willed it or not, was mould

ing and shaping, the lives of others, passing down through the genera

tions, either for good or for evil. Pleased we are to say, a potent 

factor for good was the life of this, one of the greatest of the members 

of the Nebraska bar. His pleasing, scholarly, gentlemanly demeanor, 

his courteous treatment of the young practitioner, his reverence for 

the aged, his unbounded confidence in the courts, and all his asso

ciates' unwavering confidence in him shall ever illumine the pathway 

of the lawyer, leading him to a higher and higher standard of pro

fessional life. Our friend is dead, yet he liveth. We bid him farewell, 

yet he lingers in affectionate remembrance. He has passed to that 

higher court, yet he pleads with us here.  

SAMUEL RINAKER: 

May It Please the Court: My acquaintance with MR. WoorwosrH 

was less intimate and more limited than that of the other members
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of the committee, and it would, therefore, seem somewhat presumptious 
upon my part to attempt to add anything to what is contained in the 
resolutions, and to what has been so well said by the eloquent speakers 
who preceded me.  

MR. WOOLWORTH was a great lawyer, and therefore, necessarily, a 
great man. For many years he stood at the head of the bar in this 
state, and by the legal profession, both within and without this state, 
was recognized and admired as one of the ablest and most distin
guished jurists of his time. The allurements of politics and the glamor 
of public office seemed to have little attraction for him, and failed to 
divert him from his devotion to the unobtrusive labors of the pro
fession of the law. He therefore did not gain the popular fame and ap
plause which attend the more showy services of the politician and the 
man of public affairs. His fame and influence were confined principally 
to the courts and the members of the bar, before and among whom, 
by his splendid natural talents, his extensive and varied scholarship, 
and his untiring industry, he won the highest success and honor. He 
gave valuable assistance to this high court and other courts, not only 
in the just adjudication of the particular cases, which he illuminated 
with his learning, logic and eloquence, but also in the establishment 
of the administration of justice upon sound and enduring principles.  
By his long and illustrious professional services, and his upright, 
studious and industrious life, he exerted a lasting and wholesome In
fluence upon our jurisprudence, benefited his fellowmen, and gave to 
the members of the legal profession an example which will ever be a 
sourde of pride and inspiration.  

BY THE CouRT-HONORABLE SAMUEL H. SEDGWICK, C. J.: 

The assistance which lawyers of ability and character render to 
the courts in their difficult and laborious duties is known and appre
ciated by all men who are interested in the administration of justice.  

Members of the bar who are thorough and careful In the prepara
tion of their cases, who, while neglecting nothing which can legiti
mately further the interest of their clients, still remember that the 
court is human, and that they are Its trusted officers, and patiently 
and with candor endeavor to assist the court to reach a correct con
clusion, are not always aware of the high regard In which they are 
held. Such a man was MR. WooLwoaTn. I never knew of an attempt 
by him to deceive a court, either In the essential facts of his case, or 
in the principles of law applicable to its solution. To lose his help is 

2



xii IN MEMORIAM-J. M. WOOLWORTH.  

a misfortune to every court in which he was accustomed to appear.  

We earnestly join with the members of the bar of this state in ex

pressing a realization of this great loss.  

The resolutions presented, and these proceedings, will be entered 

upon the records of the court.
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CASES DETERMINED

IN THE 

SUPREME COURT OF NEBRASKA 
AT 

JANUARY TERM, 1907.  

CHARLES F. OLDFATHER, APPELLEE, v. Enic E. Eioicsox, 
APPELLANT.  

FILED MAY 10, 1907. No. 14,763.  

1. Ejectment: EVIDENCE. On the trial of an action in ejectment, the 
usual duplicate receipt of a receiver of a United States land office, 
in full force and unimpeached, is sufficient evidence of title, 
except as against one having a patent to the same land or some 
person or persots claiming under him.  

2. Instructions. A cautionary instruction set out in the opinion held 
not to have been, under the circumstances, prejudicial.  

APPEAL from the district court for Lincoln county: 
HANSON M. GRIMES, JUDGE. Affirmed.  

J. G. Becler, for appellant.  

Wilco & Halligan, contra.  

AMES, C.  

This is an action in ejectment to recover a strip of land 
lying on one of the borders of the tract comprising what 
was formerly the Fort McPherson Military Reservation, 
in this state. There were a verdict and judgment for 
the plaintiff, from which the defendant appealed. The 
post was established upon unsurveyed public lands of the
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United States, and the boundaries of the reservation as

certained by an independent survey made under the 

authority of the government, and having, of course, no 

relation or reference to township or section lines or other 

governmental subdivisions as the latter should thereafter 

be established. Shortly after the survey and establishment 
of the reservation a government survey of the adjoining 
public lands was also made, and the defendant made 

entry upon, and in due course obtained title to, a govern

mental quarter section adjoining the military tract. The 

question of fact in this action is whether the western 
boundary line of the reservation bisects this quarter sec
tion so as to cut off in the neighborhood of 30 acres from 
the eastern side thereof. In 1897 a resurvey of the reserva
tion was made by governmental authority preparatory to 

opening the tract to private entry, which is alleged to be 

in conformity with the first or original survey thereof 

made in 1869, and by which the disputed strip is described 

as being within the reservation, and is subdivided into 

certain numbered tracts or lots upon which the plaintiff 

made entry, for which he obtained a duplicate receiver's 

receipt at the government land office in 1902. This receipt 

is the only muniment of title or of right of possession 

which he had or offered in evidence at the trial. The 

first and gravest question presented is whether this re

ceipt, the validity of which, if the land was subject 

to entry, is not impeached, is a sufficient foundation for 

the maintenance of the action of ejectment.  

Section 626 of the code enacts that, "in an action for the 

recovery of real property, it shall be sufficient, if the 

plaintiff state in his petition that he has a legal estate 

therein, and is entitled to the possession thereof." Such 

an action has always been treated in this state as a suit 

to try title, and it has repeatedly been held that, a legal 

title is indispensable, an equitable right or interest being 

insufficient to maintain the action. Morton v. Green, 2 

Neb. 441; Malloy v. Malloy, 35 Neb. 224; Dale v. Hunne-

[VOL. 792 NEBRASKA REPORTS.
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man, 12 Neb. 221; O'Brien v. Gaslin, 20 Neb. 347; Upp
falt v. Nelson, 18 Neb. 533. -But section 411 of the code is 
as follows: "The usual duplicate receipt of the receiver 
of any land office, or, if that be lost or destroyed, or 
beyond the reach of the party, the certificate of such re
ceiver, that the books of his office show the sale of a tract 
of land to a certain individual, is proof of title equivalent 
to a patent against all but the holder of an actual patent." 
Although the defendant has a patent, he is not, in this 

action, within the exception of the statute, because it is 

disputed that his patent conveys, or purports to convey, 
the strip in controversy, and whether it does so or not 

is of the very gist of the litigation. Of the two statutes 

quoted, one treats of the subject of pleading and the other 

of proof, and, considered merely by themselves and with

out reference to judicial interpretation, there is no obvious 

conflict between them and no difficulty in making them to 

harmonize, and we think the decisions may be made to do 

likewise. It is true that the action is one to try title, but 

the receiver's receipt is made by the statute a sufficient 

muniment of title for the purposes of the action, and a 

judgment therein is conclusive upon the parties and their 

privies as in other cases, but, if the entry should after

wards be forfeited and the holder of it should be evicted 

by a subsequent entry made under the federal land laws, 
the latter entryman would be in by title paramount, and 

there would, of course, be no privity between him and his 

predecessor in possession, nor between such predecessor 

and the United States. By forfeiture and cancelation, his 

title and right of possession, valid while in existence, 

would be wholly extinguished. The precise question does 

not appear to have been distinctly decided by this court, 
but the foregoing conclusion seems to be implied in the 

language of the opinions in Morton v. Green, supra, and 

Headley v. Coffman, 38 Neb. 6.8. A like practice under 

similar statutes prevails in other states. Gunderson v.  

Cook, 33 Wis. 551; Davis v. Freeland's Lessee, 32 Miss.

VOL. 79] JANUARY TERM, 1907. 3
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645; Case v. Edgetcorth, 87 Ala. 203; Thompson v. Basler, 
148 Cal. 646, 84 Pac. 161; Goodwin v. McCabe, 75 Cal.  
584; Tralock v. Taylor, 26 Ark. 54; Hill v. Plunkett, 41, 
Ark. 465. The convenience, if not necessity, of such a 
rule, at least in the state courts, is too obvious to require 
comment.  

There were three surveys made by authority of the 
United States government. Two of them, being of the 
lands within the reservation, seem to be in harmony 
with each other, but it is claimed that they are in conflict 
with the third (second in order of time), which is of the 
outlying territory, and under which the defendant claims, 
and a plat made by the surveyor general, pursuant to this 
last mentioned survey, indicates that the land in dispute 
lies outside the reservation. But the last survey, in order 
of time, made by the government, which was for the 
purpose of subdividing the tract preparatory to opening 
it for private entry, and the plat made pursuant thereto, 
indicate that the disputed land lies within the reserva
tion. And so the defendant contends that the final survey 
is more likely to be erroneous as to the location of the 

disputed line and corner than is the survey and plat of 
the outlying territory which were made within a month 
after the survey of the reservation itself, and for the pur
pose of upholding his contention he introduced oral testi
mony of measurements made from field notes of the several 

surveys tending to show that the plat and survey last 
mentioned are in harmony with each other, and also with 
the first survey which was of the reservation, itself.  
Obviously all this raises a sharp conflict of evidence upon a 
disputed question of fact which the jury alone was com
petent to decide.  

But the court excluded from evidence a plat offered by 
the defendant which indicated the location of the lines 
and corners and the measurements and situation of the dis
puted strip according to his contention, and such ruling is 
assigned for error. This plat was made by one of the wit-
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nesses examined at the trial, who testified that he made it 

under the direction of a former attorney of the defendant 
in the case, and that he had not himself made any sur

vey or measurements, but was governed by the field notes 
which had been used by the county surveyor in the making 

of a survey of the locality, viz., the notes of the government 
survey of the territory outside the reservation. This plat 

was, therefore, whether accurate or not, no more than an 

inference by the witness from the testimony offered and 
introduced before the jury, and, at most, amounted, in 
effect, to his opinion of what their inference and verdict 

therefrom should be, and, while it perhaps might have 

been properly made use of by counsel in illustration of or 
as part of his argument, it was not, in our opinion, admis
sible in evidence for the purpose for which it was offered, 
and was properly exr'-led.  

The court at the request of the plaintiff gave the follow

ing cautionary instruction, to which the defendant ex

cepted: "You are instructed that in this action different 

witnesses, not surveyors or civil engineers, have testified 

as to the existence of government corners on the exterior 

line of the Ft. McPherson Military Reservation, and you 

are instructed that it requires no professional skill or 

mathematical knowledge to qualify witnesses to testify as 

to the existence of governmental corners; and in this case 

you should give the testimony of such witnesses such 

weight as under all circumstances of the case you think 

them entitled to." The specific objection to this instruc

tion is that it gives undue prominence to the description of 

testimony mentioned by it. Upon our minds it makes 

quite the contrary impression that it admonishes the jury 

not to accord such testimony undue weight as being that 

of experts or of persons especially qualified to testify, but 

that it was entitled to such consideration as is due to the 

testimony of competent witnesses in ordinary cases and 

upon ordinary issues. It is not disputed that the instruc

tion is a true statement of the law, and it does not appear 

to us to have been prejudicial.
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The case appears to us to have been fairly tried and 
submitted to the jury with proper instructions, and we 
see no reason for disturbing their verdict or the judgment, 
which we reconnend be attirimed.  

OLDIIAM and EPPERSON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

A(GNES FORBES, APPELLEE, V. CITY oF OF MAIA, APPELLANT.  

FILED MAY 10, 1907. No. 14,808.  

1. Cities: PERSONAL INJURIES: EVIDENCE. In an action for personal 
injuries as a result of negligence, the fact that the jury has, at 
the request of one of the parties, inspected the scene of the injury 
does not necessarily preclude such party from complaining that 
the verdict is not supported by the evidence, but in this case the 
evidence does afford such support.  

2. Abatement: INJURY TO WIFE. A cause of action by a husband for 
a loss of services and expenditures for medical attendance, etc., 
occasioned by a negligent and wrongful injury to his wife, is one 
which survives and is assignable.  

3. Cities: NOTICE. A statutory notice is sufficient if it contains that 
which the statute prescribes.  

APPEAL from the district court for Douglas county: 
LEE S. ESTELLE, JUDGE. Affirn ed.  

Harry E. Burnam, I. J. Dunn and John A.. Rine, for ap
pellant.  

George W. Cooper and J. J. O'Connor, contra.  

AMES, C.  

This is an appeal by the defendant from a judgment re
covered in an action for damages for personial injuries,
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occasioned by a fall on a walk crossing one of the con

siderably traveled streets of the city, -which is alleged to 

have been negligently permitted to remain in a defective 

and dangerous condition.  
The accident occurred on the 5th day of June. It is 

not alleged that the walk was dangerous or defective at 

the date of its construction in the month of March pre

ceding, but the season in the interval was characterized 

by frequent heavy rains, which washed dirt dyer the walk 

near one end, where the accident happened, rendering 

it muddy and slippery, and gullied the earth out under

neath it at that place, so that the structure sagged to a 

gradient of about one inch to the foot toward one side.  

The injury was suffered by slipping from the walk in 

the night time and falling upon an iron cover of a man

hole situated close b-y. There is little, if any, conflict in 

the evidence as to any important fact. From at least the 

10th day of May onward there were frequent heavy rains.  

which washed out a hole at the place of the accident from 

16 to 18 inches deep, and the hole had been as frequently 

filled by the city with loose dirt, which had been banked 

up around the edges' of the walk, but the walk itself was 

not raised to grade where it sagged. The walk was three 

feet wide, and the north side thereof became and was per

initted to remain some three or four inches lower than the 

south side at the point where it was muddy and slippery 

near the manhole. One such washout had occurred and 

had been partly repaired, in the manner described, on the 

2d of June, three days prior to the accident. We are not 

clear how much rain fell in the interval, but on the morn

ing after the accident the walk was found to be slippery 

with mud and inclining to one side, and there was a hole 

some 18 inches deep underneath it and around the man

hole.  
At the request of the defendant the jury were permitted 

to visit the premises, and how much they were enlightened 

by viewing the scene months after the event, when the
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rainy season was ended and further repairs had been 
made, we, of course, do not know, but we are not ready to 
hold, as we are urged to do hy counsel for plaintiff, that 
such an ins)ection precludes in all cases the party at 
whose request it is made from complaining that the ver
dict is ulnsup1ported bY the evidence. Notwithstanding such 
an inspection, after the surroundings are much changed, uncontradicted evidence of unquestioned certainty and 
evident conclusiveness might still demonstrate that the 
jury were misled and that their verdict lacked sufficient 
support. But we do not think that claim in this in
stance is well founded. A great number of decisions in 
somewhat similar cases, both by this and by other courts, 
are cited by counsel for both parties, but such decisions 
are, of course, upon the peculiar circumstances of particu
lar cases, varying from each other much in detail and as to 
minor and contributing incidents, so that they can hardly 
be said to be authoritative upon the facts in this or any other like case. The mere inclination of the sidewalk is 
not alone conclusive, but must be considered in connection 
with the condition of its surface, and the hole underneath, 
and the proximity of the manhole, and the fact, known 
to the city, of frequently recurring floods and washouts, 
and the suitableness and sufficiency of the means and 
methods adopted by the defendant to repair the walk and 
surroundings, and put and keep them in a reasonably safe 
condition. Of all these matters, and the like, the jury 
were peculiarly qualified to judge, and we think that the 
defendant has no just ground of complaint that the ques
tion of negligence was left to their determination.  

The petition alleged two causes of action, one for the in
jury to plaintiff's health and person, and the other as an 
assignee of a demand for the pecuniary loss and damage 
suffered by her husband by reason of being deprived of 
her services, and of moneys expended for medical attend
ance and treatment, etc. Counsel for defendant contends 
that this last cause of action, as alleged, is not assign-
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able, and that the court erred in submitting it to the jury 
over his objection. Section 454 of the code enacts that, 
"in addition to the causes of action which survive at com
mon law, causes of action for mesne profits, or for injury 
to real or personal estate, or for any deceit or fraud, shall 
also survive," and we understand counsel to concede, 
what seems to be settled law, that causes of action which 
survive are assignable. Now it is quite clear that the 
husband's cause of action was for injury to his personal 
estate arising out of his obligation to support and care for 
his wife in sickness and in health, and was so far dis
connected from that of his wife that it would not have 
heen affected by her death before suit begun, and that it 
would have survived to his personal representative in 
event of his own death. His cause of action is not di
rectly in tort for trespass upon his own person, but as the 
older lawyers would have said, "in case" for consequen
tial damages to his estate, and as the bona fides of the 
trinsfer is not questioned we think the objection is not 
well taken. This view is, we think, supported by the better 
and more recent authorities. Baxter v. City of Cedur 
Rapids, 103 Ia. 599; Cregin v. Brooklyn C. R. Co., 75 N.  
Y. 192; Cregin v. Brooklyn C. R. Co., 83 N. Y. 595; Hen
derson v. Henshall, 54 Fed. 320; Pomeroy, Remedies and 
Remedial Rights (2d ed.); sec. 147.  

The statute provided that the city should not be liable 
in such actions, unless within 20 days after the happening 
of the nccident written notice thereof, "with a statement 
of the nature and extent thereof, and of the time when and 
the place where the same occurred," should be given to the 
mayor or city clerk. A notice conformable to the statute 
was given within the time specified, but a subsequent 
clause of the statute requires the clerk to keep a record of 
the notice, "showing the time when and by whom such 
notice was given, and describing the defect complained 
of," and it is hence complained that the notice, to be 
effectual, must contain such description, but we think it
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is sufficient to say that the statute does not expressly or 

by necessary implication require sich description, and it 
is to be supposed that the legislature intended the clerk 
to look elsewhere for the information necessary to com

plete his record. The recent decision of this court in 
lright v. City of Omaha, 78 Neb. 124, is authority, if 

any is needed, for holding that the notice is sufficient if 
it contains what the statute prescribes.  

There are other assignments of error, but they are in

volved in and disposed of by the foregoing discussion and 

Jo not require specific decision.  
We recommend that the judgment of the district court 

he affirmed.  

OLDHAM and EPPERSON, Cc., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court be 
AFFIRMED.  

Louis E. TIFFANY E' AL., APPELLEES, V. FRANKLIN P.  

WRIGHT, APPELLANT.  

FILED MAY 10, 1907. No. 14,683.  

1. Guardian and Ward. Parents are guardians by nature and for 

nurture of all children born to them in lawful wedlock, under the 

laws of this state.  

2. Adoption. Our statute of adoption (code, sec. 797) is based pri

marily on the consent of the parents, if living and accessible, 

and an adoption without such consent must come clearly within 

the exceptions contained in the statute.  

3. - To warrant an adoption under the sixth subdivision of this 

section against the objection of a living parent of the child, it 

must be made clearly to appear that such parent had abandoned 

the child for a period of at least six months, and that the party 

consenting to such adoption has had the lawful custody during 

such period to the exclusion of all other control.
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APPEAL froin the district court for Keya Paha county: 
WILLIAM II. WESTOVER, JUDGE. Rever8d witi dircction. .  

W. C. Brown, for appellant.  

Ticar d& Wilhite and H1. M. Dural, contra.  

OLDHAM, C.  

This cause was heard in the district court for Keya 
Paha county, Nebraska, on an appeal from a proceeding 
of adoption, instituted in the county court of said county, 
in which Louis E. Tiffany and Lilla Tiffany, husband and 
wife, were declared and adjudged to have legally adopted 
an infant child, named Minnie Wright. The appeal from 
the order was prosecuted by the father of the child, Frank
lin P. Wright, under the provisions of section 801d of the 
code, and on a hearing of the cause in the district court 
the appeal was dismissed and the judgment of the county 
court affirmed. To reverse this judgment the appellant 
in the court below has appealed to this court.  

The facts underlying this controversy are that appel
lant, Franklin P. Wright, was a resident of Keya Pala 
county for several years prior to the year 1899, and lived 
with his wife and family of seven children on a farm in 
that county. In 1899 his wife died, leaving him with 
his seven children ranging in age from 4 to 14 years.  
After the death of his wife, the father kept the family 
together for some time, his oldest daughter, Ella, and his 
second daughter, Anna, taking care of the household for 
him. After living some time in this manner, Mr. Wright 
procured employment in Rock county, and took his family 
with him to that place and remained there until 1904, 
when he received employment at Sioux Falls, South Da
kota, and went there to work. Before leaving Rock county, 
he arranged for homes for each of his children, including 
Minnie, the youngest of the family. He corresponded 
with the family regularly while in Sioux Falls, and was

Vor.. 79] JAk\ X'- NAlY TE181l, 1907. 11
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informed as to their affairs by his daughter, Ella, who had 
particular charge of the youngest child, Minnie, and vis
ited and looked after her welfare. After Mr. Wright had 
gone to Sioux Falls under these circumstances, Mrs. Lilla 
Tiffany, one of the appellees in this cause, asked Ella 
Wright if she might not take Minnie home with her, say
ing that she would clothe her, take good care of her, and 
send her to school, if she would consent to her going, as 
she (Mrs. Tiffany) had no children and wanted Minnie 
to stay with her for company. - Mrs. Tiffany says there 
was nothing said as to how long the child was to stay with 
her, but Miss Ella Wright says that Mrs. Tiffany said she 
would keep her until the sister or father wanted her.  
After the child had lived with the Tiffanys under this 
arrangement for nearly a year, it appears that there was 
talk in the neighborhood that the child was being 
neglected, mistreated, and not properly cared for by the 
Tiffanys. When Ella Wright heard it, she communicated 
the rumor to her father, and went to see the Tiffanys, and 
told them what she had heard. They assured her there 
was nothing in the rumor, and indicated their willingness 
to give up the girl as soon as the rumors quieted down.  
Shortly afterwards, the second daughter, Anna Wright, 
took a letter from her father, and went with a neighbor 
woman to the Tiffanvs and demanded possession of the 
child. It appears that Mrs. Tiffany objected to giving 
up the child without an order from Ella or her father, 
and after a conference Mr. Tiffany agreed that he would 
write to the father, and, if he could not get the father's 
consent to have the child remain, he would deliver the 
child to her sisters as directed. The evidence is clear that 
he equivocated as to the time at which he would give up 
the child, and, instead of doing so, he filed an application 
in the county court for the adoption of the child by him
self and wife. Mrs. Tiffany appeared in the proceedings, 
and pretended to consent to the adoption as guardian 
and legal custodian of the child. Service of notice of the
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adoption proceedings, which described the child as "the 
daughter of one - Wright," was had by publication in 
the county newspaper, and, no one appearing to object on 
the day of hearing, a decree of adoption was awarded by 
the court on September 18, 1905. As soon as the father 
heard of the proceedings, he returned to Keya Paha county, 
and on the 3d day of October, 1905, and within 30 days of 
the entering of the decree, appealed from the order and 
judgment to the district court.  

While the evidence is in sharp conflict as to the alleged 
mistreatment of the child by Mr. and Mrs. Tiffany during 
her residence with them, we think the more probable tes
timony tends to support the finding of the district court 
that the charges were not sustained, and that the Tiffanys 
were proper persons for the care and custody of the child.  
On the other hand, there is no testimony in the record 
reflecting in any manner on the character of the father of 
the child, or tending to show that he was other than a 
dutiful and affectionate father to all his children. While 
he was poor in this world's goods, lie had always made 
every reasonable effort in his power to provide for his 
children according to his means. It is true that he sent 
no money to provide for the support of his infant daughter 
Minnie, while she was living with the Tiffanys, but this 
was accounted for by their agreement to clothe and care 
for her in return for her services in the Tiffany household.  
The evidence shows that, when the father was informed 
that Minnie was being mistreated, he provided a home 
for her with his sister, and sent money and tickets to the 
older girls, and directed them to bring her to him.  

Both by the civil and the common law the father was the 
guardian by nature and for nurture of every child born 
to him in lawful wedlock. This natural guardianship 
is extended by section 5376, Ann. St. 1903, to both 
father and mother alike, with the provision that, if 
either parent dies or is disqualified, the guardianship de
volves upon the other. Norval v. Zintinoster, 57 Neb. 158;
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Terry v. Johnson, 73 Neb. 653. This guardianship may 
only be tranfserred to another by consent of the parents, 
if living, in the manner provided by law, unless the right 
of such consent has been surrendered by voluntary aban
donment of the offspring, or forfeited by a resort to a 
life of vice or debauchery, or such as renders the parent an 
unfit guardian for the morals and welfare of the child.  

For the beneficent purpose of providing homes for 
homeless infants, all of the states of this Union have 
enacted statutes of adoption, which are of civil and not of 
common law origin. These statutes are all primarily based 
upon the consent of the child's parent, or parents, if 
living and accessible, and the exceptions, which permit 
adoption without such consent, must clearly come within 
the provisions of the statutes. Fergeson v. Jones, 17 Or.  
204, 20 Pac. 842; Rice, American Probate Law and Prac
tice, pp. 551, 552. Our statute of adoption, section 79? 
of the code, provides: First, for the adoption of a legiti
mate child by the consent of both parents, when living; 
second, for the adoption of such child by the consent of 
the surviving parent, when one of the parents is dead; 
third, by the consent of the parent having the legal cus
tody of the child, when the other parent has, without good 
cause, contributed nothing for its support for the period 
of six months; fourth, for the adoption of an illegitimate 
child by the consent of its mother; fifth, for the adoption 
by the consent of the person or corporation having cus
tody of the child by a written instrument, signed by the 
parent or parents, authorizing the adoption. The sixth 
clause, under which this proceeding is sought to be sus
tained, is as follows: "Any person, corporation or asso
ciation that shall have had the lawful custody or control 
of any minor child for the period of six months last pre
ceding, for the support of which neither parent shall 
without just cause or fault have contributed anything 
whatever during said period, may consent to its adoption." 

The seventh clause provides for an adoption by consent of
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a guardian appointed by the court and empowered by the 
court to consent, because of the cruelty, neglect, and un
suitableness of the child's parents. These last two clauses 
of the statute are the only ones that authorize an adop
tion without the consent of one or both the natural 
parents of the child. These two should be construed in 
para materia with the entire act. Burger v. Frakes, 67 
Ia. 460. The sixth clause, above set out, when so con
strued, plainly intends to provide for the adoption'of a 
child by consent of a guardian, when it has been aban
doned and deserted by its natural parents, and the seventh 
clause contemplates an adoption by consent of a guardian 
appointed by the court, when the custody and control by 
the parents have been forfeited by a judgment of a court 
of competent jurisdiction for the vice or unfitness of 
the parents. We are satisfied, after a review of the evi
dence, that there was no abandonment of the child, Min
nie Wright, such as was contemplated in the sixth clause 
of the statute, supra. nor is it contended that there was 
any evidence that would bring this case within the pro
visions of the seventh clause. We are further strongly 
impressed with the view that the pretended adoption pro
ceedings were but a collusive and fraudulent attempt on 
the part of the Tiffanys to deprive the appellant of the 
natural guardianship of his child without just cause. The 
specious pretense of legal guardianship of the child, under 
whieh appellee, Mrs. Tiffany, assumed to consent to tife 

adoption, gives the entire proceedings an appearance too 
closely resembling an attempted kidnaping under cloak 
of the law to find favor in this court.  

We therefore recommend that the judgment of the 

district court be reversed and the cause remanded, with 
directions to the district court to dismiss the petition for 

adoption.  

AMES and EPPERSON, CC., coucur.  

By the Court: For the reasons given in the foregoing
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opinion, the judgment of the district court is reversed 
and the cause remanded, with directions to the district 
court to dismiss the petition for adoption.  

REVERSED.  

ROBERT B. HOWELL, RECEIVER, APPELLANT, V. JOHN 
MALMGREN ET AL., APPELLEES.  

FILED MAY 10, 1907. No. 14,703.  

1. Dismissal. Under section 430 of the code, It Is within the sound 
discretion of the district court to dismiss a petition without preju
dice for disobedience by the plaintiff of a reasonable order con
cerning the proceedings in the action. 1 

2. Corporations: INSOLVENCY: STOCKHOLDERS: JURISDICTION. A court 
having jurisdiction of an insolvent corporation for the purpose 
of winding up its affairs has no authority to render a personal 
judgment against one of its stockholders who is not a party to 
the action by service of process or voluntary appearance. Neither 
has the court in such case authority to adjudicate the fact of 
membership in the corporation. Commonwealth Mutual Fire Ins.  
Co. v. Hayden Bros., 61 Neb. 454, followed and approved.  

APPEAL from the district court for Saunders county: 
BENJAMIN F. GOOD, JUDGE. Affirmed.  

I. E. Congdon and B. E. Hendricks, for appellant.  

Simpson & Good, contra.  

OLDHAM, C.  

This was an action instituted by the plaintiff in the 
court below, as receiver of the Merchants and Manufact
urers Mutual Insurance Company of Omaha, Nebraska, 
against the defendants, who were policy holders of the 
company residing in Saunders county, Nebraska. The pe
tition set out the proceedings of the district court for 
Douglas county, by which the insurance company was 
adjudged to have been insolvent and plaintiff was ap-
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pointed as its receiver, and in which it was determined that 
certain assessments had been made by the company prior 
to the appointment of the receiver, and remained unpaid, 
and that other assessments were necessary to pay and dis
charge the indebtedness of the company, and that the 
defendants in this action with others were members of 
the company. The decree pleaded directed the receiver 
to proceed with the collection of the assessments made and 
levied against the defendants and all other members of 
the company. The petition then alleged that by this de
cree the amount due on such assessments from each of 
the defendants had been judicially determined, and 
prayed for several judgments against each of the de
fendants for the amount levied against them in the dis

trict court for Douglas county. The defendants severally 

filed a motion, asking that the petition be made more defi

nite and certain for numerous causes. The trial court 

sustained the motion in part, and overruled it in part.  

The cause was then continued until a subsequent term of 

the court, *hen plaintiff came in with a supplemental peti

tion, which he designated an "answer to the motion of the 

several defendants to require plaintiff to make the petition 

more specific and certain." In this supplemental plead

ing, plaintiff complied with the order of the court, except 

as to the ruling on paragraph 7 of the motion, which was 

as follows: "Seventh. To require the plaintiff to set 

forth and state fully and specifically what liabilities are 

referred to in the third paragraph of the first page of 

plaintiff's amended petition, and to require the plaintiff to 

set forth in his amended petition the schedule of the 

liabilities that were incurred by said insurance company 

during the time these defendants are claimed by plain

tiff to have been members of said insurance company.  

And to also set forth in said petition how much and which 

of said liabilities, if any, remain unpaid. Also to require 

plaintiff to set forth specifically and fully what assets of 

said insurance company were collected during the term 

5
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of the alleged membership of these defendants, and what 
disposition has been made of said assets." With refer
ence to the ruling of the trial court, requiring plaintiff to 
set out the information demanded in this seventh para
graph of the motion, the supplemental petition contained 
the following allegation: "As to paragraph seven of said 
motion, plaintiff renews his objection, and still insists 
that all questions therein presented have been foreclosed 
by the decree of the district court for Douglas county, 
Nebraska, upon which decree the plaintiff's action is 
based, and a copy of which decree is set forth herein, and 
the other reasons as set forth in the argumeht on said 
motion." No other showing was made of an attempted 
compliance with the order of the court, except such as 
was contained in the supplemental petition, which was 
verified by plaintiff's attorney. The defendants there
upon moved the court to dismiss the petition for plain
tiff's failure to comply with the rule of the' court. This 
motion was sustained by the trial court, and the petition 
dismissed without prejudice. Without a motion to rein
state the petition, or any other additional showing of an 
inability on the part of the plaintiff to comply with the 
rule imposed upon him, plaintiff has appealed from the 
order of the district court dismissing his petition.  

It is absolutely necessary for the orderly transaction 
of business in trial courts that litigants should comply 
with all reasonable and salutary rules governing the con
duct of actions therein. And, to require a compliance 
with proper rules of procedure in the district court, sec
tion 430 of the code provides, among other things, that an 
action may be dismissed without prejudice "by the court, 
for disobedience by the plaintiff of an order concerning 
the proceedings in the action." Now, unless the rule of 
the court, requiring the information in plaintiff's petition 
demanded by paragraph seven of the motion before set 
out, was either an unreasonable, oppressive or arbitrary 
exercise of the discretion reposed in the trial judge in
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directing amendments to pleadings, the court was clearly 
justified in dismissing the action without prejudice for 
noncompliance with its rule. If the levy of the assess
ments against the various policy holders in the insolvent 
insurance company in the district court for Douglas 
county has the effect of a judgment in personam against 
each of the defendants for the amount therein named, then 
the information demanded by paragraph seven of the 
motion would be purely superfluous, and -plaintiff might 
have been excused, if not fully justified, in declining to 
comply with the rule. The decree pleaded shows that in 
the receivership proceedings the insurance company alone 
was served with process, and that at no stage of the pro
ceedings was any notice of any kind served upon the mem
bers, or policy holders, of the association, so that the ques
tion to be determined is how far these policy holders are 
bound by the judgment of the district court for Douglas 
county in the action in which they had only constructive 
service as members of the insolvent corporation.  

In the case of Commonwealth Mutual Fire Ins. Co. v.  
Hayden Bros., 61 Neb. 454, this identical question was 
before this court and was carefully examined on a second 
hearing, and, after an exhaustive review and discussion 
of the authorities, it was there held that "a court having 
jurisdiction of an insolvent corporation for the purpose 
of winding up its affairs has no authority to render a 
personal 'judgment against one of its stockholders who is 
not a party to the action by service of process or volun
tary appearance. Neither has the court in such case 
authority to adjudicate the fact of membership in the 
corporation." Applying the doctrine announced in this 
opinion to the issues in the case at bar, we conclude that 
the levy of assessments by the district court .for Douglas 
county on constructive notice against the members of the 
association had the effect of finally determining the 
amount of the assets and liabilities of the insolvent cor
poration, and the amount of the assessment which should
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be made upon the stockholders, and that it left open the 
question as to whether the persons sued herein were 
stockholders and like defenses to be litigated. 1 Cook, 
Corporations (5th ed.), sec. 207. Now, by the amended 
petition filed by the plaintiff it was made to appear that 
many, if not all, of the defendants sued in this cause of 
action were not members of the insolvent corporation at 
the time of the receivership proceedings. Consequently, 
the information demanded *in the seventh paragraph of 
the motion "to set forth specifically and fully what assets 
of said insurance company were collected during the term 
of the alleged membership of these defendants, and what 
disposition has been made of said assets," was inforna
tion material to the defense of the parties to this action 
who were not members of the association at the time of the 
receivership proceedings.  

We are therefore of the opinion that the trial court was 
fully justified in dismissing the petition for noncompli
ance with its rule, and we, recommend that the judgment 
be affirmed.  

. AMEs and EPPERSON, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

HA'lIE V. SIMMONS, APPELLEE, V. WESTERN TRAVELERS 

ACCIDENT ASSOCIATION, APPELLANT.  

FILED MAY 10, 1907. No. 14,784.  

1. Insurance: CHANGE OF OCCUPATION. A condition in the constitution 
of an accident insurance company provided for a limitation of 
liability, "if any member of the association shall, after becoming 
such, change his occupation to one classed by the executive board 
as more hazardous than that stated in his original application." 
The insured, who was a traveling salesman, lost his position, and

4
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for a term of nearly two years lived upon his father's ranch 
while trying to obtain another position, but was paid no salary 

or other compensation. At the time of his death he was endeav

oring to obtain another situation as a commercial traveler. Held, 

That he did not change his occupation to that of "stock farmer, 

owner or superintendent, supervising only," which was the occu

pation classed by the executive board as more hazardous than 

that of commercial traveler.  

2. - : PROOFS OF DEATH: FORFEITURE. A condition in an accident 
insurance policy providing for a forfeiture of the benefits unless 
proofs of the death of the assured are furnished within 30 days 
will be upheld; but, where the testimony shows notice of the 
death given within the required time, and due diligence, prompt 
action and good faith on the part of the beneficiary in making 
formal proof of death as soon as the requirements are made 

known to him, a forfeiture for the failure of a literal and tech
nical compliance with the condition should not be declared.  

3. Evidence. Action of the trial court In the admission of evidence 

examined, and held not prejudicial.  

4. Evidence examined, and held sufficient to sustain the judgment of 
the trial court.  

APPEAL from the district court for Douglas county: 
HOWARD KENNEDY, JUDGE. Affirmed.  

Brome & Burnett, for appellant.  

Kennedy & Learned, contra.  

OLDHAM, C.  

This was an action instituted by the plaintiff as 

widow and beneficiary named in a membership certificate 
issued by the defendant to one Harry A. Simmons, to 

recover the sum of $5,000, the amount provided for in the 

certificate on the death of a member resulting from exter

nal, violent and accidental means. The petition alleged 

in substance, that Harry A. Simmons, deceased, was a 

member in good standing of the defendant order, and had 

paid all assessments and dues arising under the consti

tution and by-laws of the order, and that on the 24th day 

of June, 1903, he was bitten by a rattlesnake in Live Oak



22 NEBRASKA REPORTS. [VOL.79 
Simmons v. Western Travelers Accident Ass'n.  

county, Texas, and death resulted from this violent and 
accidental means on the day following the injury; that 
notice of the death was served upon the defendant within 
15 days thereof; that proofs of death were subsequently 
furnished in compliance with the constitution and laws 
of the order. Defendant's answer admitted the issue and 
delivery of the certificate of membership to Harry A.  
Simmons, deceased, and that plaintiff was the widow and 
beneficiary named in such certificate, admitted that notice 
of death was received by the defendant within 15 days of 
the death of Harry A. Simmons, and that he was a member 
in good standing in the order at that time. The answer 
then set up a provision of the constitution and by-laws of 
the order forfeiting the policy unless proofs of death are 
filed within 30 days of the demise of a member. It also 
pleaded an article of the constitution of the order provid
ing, in substance, that, if a member should change his 
occupation to one classed by the executive board as more 
hazardous than that stated in his original application for 
membership, he should only be entitled to such benefits 
as might be fixed by the executive board for such increased 
hazard of occupation. It further alleged that at the time 
of his death Harry A. Simmons had changed his occupation 
from that of traveling salesman,. and was engaged in the 
business and occupation "of raneh foreman, supervising 
stock farming, and supervising and superintending a 
ranch in the state of Texas, and was so engaged at the 
time of the alleged injuries and death." The answer then 
averred that under the by-laws of the order the amount of 
recovery for the death of a member engaged in the more 
hazardous occupation described was limited to $2,000.  
Plaintiff, by way of reply, alleged that within 15 days of 
the death of her husband she had procured notice to be 
served upon the defendant of such fact; that she had no 
knowledge or information of any by-law requiring proofs 
of death to be filed within 30 days; that in the notice of 
death she requested the defendant to send such blank
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proofs of death as were required; that no answer was re

ceived to this communication from the defendant until 

the 28th day of July, when the 30 days had elapsed; that 

upon the receipt of defendant's letter containing a copy 

of the constitution and by-laws requiring proof of death, 
such proof was immediately procured and forwarded to 

the defendant and retained by it. The reply denied spe

cifically that deceased had changed his occupation of 

traveling salesman, or was engaged in any other business 

at the time of his death, but alleged that in the fall of 

1901 the deceased had lost his position as traveling sales

man, and that by invitation of his father he had come to 

temporarily reside on his father's ranch in Texas until he 

could secure further employment as traveling salesman; 

that he corresponded with different firms seeking employ

ment, and that at the time of his death he had procured a 

contract for employment as traveling salesman with a 

drug company in Chicago, and was preparing to leave for 

the place of his employment at the time his injury oc

curred. On issues thus joined there was a trial to the 

court and jury, verdict for the plaintiff for $5,000 and 

interest, and judgment on the verdict. To reverse this 

judgment defendant appeals.  
We shall discuss the allegations of error relied upon in 

the brief of the appellant in the order in which counsel 

have presented them. The first contention urged is that 

the court erred in submitting to the jury the question of 

the deceased's alleged change of occupation, and should 

have declared as a matter of law that such change had 

been established by the evidence, and that, consequently, 

plaintiff's recovery in any evept should be limited to 

$2,000. It is without dispute that at the time the indem

nity certificate was issued the deceased was engaged as a 

traveling salesman for a wholesale medicine and drug 

company in St. Louis, Missouri, and that he resided in 

that city with: his wife and family; that in the fall of 1901 

he lost his position with this firm; that in the preceding

23VoL. 791 JANUARY TERM, 1907.
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year his father, Dr. Simmons, purchased about 60,000 
acres of land in Live Oak county, Texas, and engaged in 
the cattle business; that the tract of land owned and 
controlled by the father contained three ranches with 
ranch houses thereon, one known as the "Beall Ranch" 
on which the father resided, another known as the "Quar
tetez Ranch," and another known as the "Big Tank 
Ranch"; that after the deceased lost his position his father 
invited him to come and remain with him until lie could 
obtain further employment. In response to this invitation 
the son came, and at first resided with his father on the 
Beall ranch. Later the wife and children of the deceased 
arrived with the household furniture, and moved into the 
house on the Quartetes ranch, about 15 miles from the 
father's home. They lived there nearly a year, when they 
removed to the BigTank ranch, about five miles nearer to 
the home ranch. During the time the deceased resided 
on these different ranches, he was never employed for any 
purpose by his father, and came and went at his own will, 
and put in most of his time hunting or visiting from one 
place to the other. Six of the employees on these premises 
testified, without contradiction, that the deceased was 
never either foreman or superintendent of any of these 
ranches, never employed or discharged any of the hands, 
nor did anything else connected with the management 
thereof, except communicate orders or directions from 
his father to the employees from time to time. When the 
accident occurred, deceased had started on horseback to 
one of the ranches for the purpose of gathering up some of 
his effects preparatory to leaving the. place. His father 
had requested him to stop and examine the windmills at 
two of his wells and see if they were pumping properly.  
In compliance with this request, he stopped at one of 
these places, known as the "Lost Tank" well, at about mid
day, and the foreman of the ranch, Mr. Franklin, invited 
him to wait for dinner. He accepted the invitation, and sat 
down on the ground with Mr. Franklin to eat dinner, when

I
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a large rattlesnake came out of the grass immediately 
behind him, and, before he could arise, the snake bit hin, 
and as a result of this injury he died on the following 
day. -Doctor Simmons, the father of the deceased, is an 
attorney at law, as well as a physician and cattleman, and 
conducted all the correspondence with the defendant on 
plaintiff's behalf. In the communication which lie wrote 
to the defendant in giving notice of his son's death, in de
tailing the particulars of the injury and where deceased 
was when bitten by the snake, lie said that the deceased 
was bitten "while he was sitting quietly at dinner talking 
with his foreman on my ranch." This statement in the 
notice is relied upon by the defendant as being conclu
sive on the plaintiff of the fact that deceased was fore
man of the ranch. Doctor Siniions, on the witness stand, 
stated that the expression "his foreman" was a typograph
ical error of the stenographer to whom he dictated the 
letter; that the letter was dictated just after the burial 
of his son, and that to the best of his recollection he signed 
the letter Without reading it. He pointed out one or two 
two other clerical errors in the letter, which, however, are 
without import. Mr. Franklin, the foreman on the ranch, 
testified positively that he was never employed by the de
ceased, never worked under his orders, never made any re
port to him, never received any directions from him, except 
in the shape of a message from his father. This testi
mony is corroborated by that of the other employees on the 
ranch, and we might add that the whole testimony offered.  
on this question tends to support the theory of Dr.  
Simmons that the expression "his foreman" in the letter 
was a clerical error of the stenographer.  

The condition of the constitution relied upon is that, 
"if any member of the association shall, after becoming 
such, change his occupation to one classed by the execu
tive board as more hazardous than that stated in his orig
inal application -for membership, he shall be entitled to 
such benefits only as may be fixed by the executive board
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for such increased hazard of his occupation." This clause, 
being one in the nature of a forfeiture of a portion of the 
benefits provided for in the membership certificate, will 
be strictly construed against the association. It will be 
noted that the condition does not apply to the doing of any 
particular act connected with some more hazardous occu
pation, but applies only when the member changes his 
occupation to one classed as more hazardous, that is, when 
he engages in a different business or avocation, the nature 
of which subjects him to additional hazards. It is for the 
increased hazard of the new occupation in which he en
gages that the reduction is made. There is nothing in the 
contract providing for the forfeiture if the member loses 
his position and is out of employment for any length of 
time, but the conditions are changed whenever the member 
abandons his present avocation and enters into an em
ployment more hazardous. It is not the doing of a particu
lar .act that might be the incident of a more hazardous 
calling, but it is the engaging in the calling for a livelihood, 
for profit or for pleasure, that works the forfeiture. If 
deceased, while actually engaged as a traveling salesman, 
had stopped at his father's ranch on a casual visit, and had 
received the injury in the manner described in the testi
mony, it could not be contended that the condition in the 
policy relied upon would have worked a partial forfeit
ure of his membership benefits, because the riding on 
horseback to one of the ranches after his effects, and the 
incidental inspection of the windmills at the request of 
his father, was only such a mission as might have been 
performed by one in any walk of life. The length of time 
deceased had been out of employment did not increase the 
hazard of his risk, unless, in the meantime, he actually 

engaged in a more dangerous calling. We think, from an 
examination of the whole record, that the question of the 
alleged change of occupation was one for the determina
tion of the jury. Travelers P. A. Ass'n v. Kelsey, 46 Ill.  

App. 371; Stone's Adm're v.- United States Casualty Co.,

26 NEBRASKA REPORTS. [VOL. 79
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34 N. J. Law, 371; Miller v. Travelers Ins. Go., 39 Minn.  
548; North American L. &6 A. Ins. Co. v. Burroughs, 69 
Pa. St. 43; Union M. A. Ass'n v. Frohard, 134 Ill. 228.  

The next question urged in the brief is as to the action 
of the trial court in submitting to the jury the question of 
plaintiff's compliance with the constitution and by-laws 
in furnishing final proofs of death. This question was sub
mitted under the doctrine announced by this court in 
Woodmen Accident Ass'n v. Pratt, 62 Neb. 673, and ad
hered to in Western T. A. Ass'n v. Holbrook, 65 Neb. 469, 
and Western T. A. Ass' v. Tomson, 72 Neb. 674. The 
instruction complained of told the jury, in substance, that 
the by-law requiring proof of death too be filed in the 
office of the association within 30 days from the death of 
the member is a part of the contract of insurance, but 
that a strict and literal compliance with such a provision 
is not in every instance necessary in order to entitle a 
party to recover, and that, if the jury found from a pre
ponderance of the evidence that the delay in the proof of 
death was occasioned by circumstances not attributable to 
the neglect or bad faith of the plaintiff or her attorney, 
and that the proofs were filed within a reasonable time 
under all the circumstances surrounding the case, the 
plaintiff would be excused from not making proof sooner, 
and would be deemed in law to have c6mplied with the 
contract of insurance. The principle declared in this in
struction is supported by the authorities above cited, so 
the question to be determined is whether or not the evi
dence in this case warranted it. The only indorsement on 
the certificate in the hands of the plaintiff or her attorney 
with reference to notice of the injury was the following: 
"No claim under this certificate will be valid unless notice 
of the injury with respect to which claim is made is re
ceived at the office of the association within 15 days of the 
date of such injury." In conformity with this indorse
ment, plaintiff did, in less than 15 days, furnish defendant 
with a notice of the injury and all its surroundings, and in
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the letter, written by Dr. Simmons, informed defendant 
that "Mrs. Hattie V. Simmons, the beneficiary, will make 
her home with me on my ranch at Oakville, Texas, and you 
will please forward to me at once, or to her in my care at 
Oakville, Texas, such papers as you desire to be made out 
to obtain the death benefit." Again, on the 5th day of 
July, Dr. Simmons wrote to the defendant, still requesting 
the proof blanks required to be sent at once to him or to 
the plaintiff in his care at Oakville, Texas. It is without 
dispute that no reply was received to either of these letters 
until the 28th day of July, after the 30 days had expired.  
It is also in evidence that on receipt of the marked copy of 
the constitution and by-laws, stating what proof was re
quired, such proof was promptly furnished to the defend
ant and retained by it. We think, under the showing of 
liligence contained in the record, the court was fully 

justified in submitting .this question to the jury under thu 
instruction complained of.  

The third and last objection is as to the action of the 
trial court in the admission of evidence. The first -assigni
inent under this head is that the court erred in permitting 
witness Brown to testify that he had seen the contract 
which deceased had entered into with the Chicago drue 
firm just before his death. The contract complained of re
lated to the employment of the deceased as a traveling 
salesman. This testimony, however, was elicited in the 
first instance by the defendant on the cross-examination of 
the witness, and on re-examination plaintiff was permitted 
to show that the witness had seen the contract and letter 
relative to this employment on the day that deceased was 
hitten by the snake. The testimony shows that the letter 
and contract were burned with the clothing of the de
ceased after his death. Consequently, there is no merit 
in this contention. The next objection is as to the action 
of the trial court in admitting in evidence the correspond
ence between Dr. Simmons and the defendant with refer
ence to the proof of death. These letters were all re-
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stricted by instructions to the purpose of showing diligence 
on the part of the plaintiff in making her final proof.  
The court, also for the purpose of showing diligence in 
making final proof, permitted plaintiff, over defendant's 

objections, to testify that she had no knowledge that under 
the by-laws of the association final proof must be made 
within 30 days of the death, until she received the marked 

copy of the by-laws from the defendant. This testimony 
was confined by proper instructions to the mere purpose 

of showing the good faith and diligence of the plaintiff in 

making her, proof, and for this purpose we think it was 

properly admissible in evidence. I 
Finding no reversible error in the record we recommend 

that the judgment of the district court be affirmed.  

AMEs and EPPERSON, Cc., concur.  

By the Court: For the reasons given in the foregoinij 

opinion, the judgment of the district court is 

AFFIICH ED.  

CONTINENTAL TRUST COMPANY, APPELLEE, V. HARVEY LINE 

ET AL., APPELLANTS.  

FILED MAY 10, 1907. No. 14,794.  

Newspapers: NOTICE OF TAX SALES. Where a board of county commis

sioners enters into a contract with a newspaper of general circu

lation for the publication of legal advertisements for a year, and 

for succeeding years recognizes and deals with it as the official 

paper of the county, such paper is, for the purpose of publication 

of notices of tax sales, a paper "designated bX the board of 

county commissioners," as required by section 109, art. I, ch. 77, 

Comp. St. 1897.  

APPEAL from the district court for Douglas county: 

wILIis G. SEARS, JUDGE. Affirned.  

H. W. Pennock, for appellants.  

H. P. Leavitt, contra.
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OLDHAM, 0.  

This was an action to foreclose a tax sale certificate upon 
certain lands situated in Douglas county, Nebraska, and 
covered the regular taxes for the years 1895, 1896, and 
1897. The validity of the taxes is conceded, but the 
validity of the sale at which the certificate was issued is 
denied, for the reason that the notice of the sale was not 

-published in a newspaper of general circulation which had 
¶een designated by the board of county commissioners of 
Douglas county: The defendants tendered the amount of 
the taxes, less the penalties which would attach if the sale 
were valid. The trial court held the sale valid, and ren
dered judgment accordingly for the amount prayed for in 
plaintiff's petition, and to reverse this judgment the de
fendants appeal.  

There is no dispute as to the fact that the notice of sale 
1y the treasurer was published for the statutory period in 
the Omaha Evening Bee, and it is admitted that the Bee 
is a paper of general circulation in Douglas county, but 
it is contended that the notice was invalid because the Bee 
had not been designated for such publication by the board 
of county commissioners in the year 1898. It appears 
from the evidence that on March 5, 1896, the board of 
county commissioners entered into a contract with the Bee 
Publishing Company, which covered all the legal adver
tising of the county "that may by law or by the board of 
county commissioners be required during the year 1896, 
and until a similar contract shall have been entered into 
by the party of the first part for the next ensuing year." 
No new contract was entered into with any other news
paper for legal publications by the county board for either 
the year 1897 or 1898, nor was there any attempted desig
nation of any official paper by the board for these two 

years. At the date of the tax sale the revenue law of 

1879 was still in force, and so much of section 109, ch. 77, 
art. I, Comp. St. 1897, as requires notice of tax sales to
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be published by the treasurer "in a newspaper in his county 
having a general circulation therein; which newspaper 
shall be designated by the board of county commissioners," 
is relied upon to support defendants' contention of the 
illegality of the sale.  

There is no doubt that a notice in fair compliance with 
the provisions of this section of the statute lies at the 
foundation of a legal tax sale, so that the question to be 
determined is whether or not the notice in the case at bar 
was made in substantial conformity with the requirements 
of this act. No newspaper had been designated specially 
by the board for the year in which the publication was 
made. If one had been, and the treasurer had ignored 
this designation and placed the notice in another paper, a 
different question would arise, because such an act would 
fly in the face of his plain statutory directions. No con

tract was entered into by the county board with any news

paper during the years 1897 and 1898, but it appears from 

the record that the Bee continued to act as the official 

paper of the county and was so recognized by the county 
board during these years. It appears that each of the 

parties to the contract of 1896 construed it as extending 
until a new contract should be entered into, because pay

ment was made to the Bee Publishing Company for pub
lications by the county board in 1898 in accordance with 

the terms of the contract of 1896. Under these circum

stances, the Bee was the official paper of the county, at 

least de facto, if not de jure, for the years 1897 and 1898.  
Wright v. Forrestal, 65 Wis. 341.  

As no other question is involved, we recommend that the 

judgment of the district court be affirmed.  

AMES and EPPERSON, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.
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RACINE-SATTLEY COMPANY, APPELLANT, V. JOHN i1EINEN 
ET AL., APPELLEES. * 

FILED MAY 10, 1907. No. 14,800.  

Replevin: PETITION. Petition in replevin examined, and held insuffi
cient to state a cause of action under the rule announced in Case 
Threshing Machine Co. v. Rosso, 78 Neb. 184.  

APPEAL from the district court for Thayer county: 
LESLIE G. HURD, JUDGE. Affirned.  

O'Neill & Gilbert and C. L. Richards, for appellant.  

0. H. Scott, M. H. Weiss and TV. M. Morning, contra.  

OLDHAM, C.  
This was an action in replevin instituted by the plain

tiff Racine-Sattley Company in the district court for 
Thayer county, Nebraska, for the recovery of the possession 
of certain specific agricultural implements described in the 
petition. The petition alleged that the plaintiff was the 
owner of the property described under a contract of con
ditional sale with one John Meinen, and a copy of the con
tract was attached to the petition. It further alleged "that 
defendants wrongfully detained said goods and chattels 
from the possession of the plaintiff, and have detained 
same for four days, to plaintiff's damage in the sum of 
twenty-five (.$25) dollars." The petition was sworn to 
by the attorney for the plaintiff company in the following 
language: "That he has read the foregoing petition, and 
that the facts and allegations therein are, as he believes, 
true." Defendants answered with a general denial. A 
jury was waived, trial had to the court, and judgment 
rendered dismissing plaintiff's petition, and finding for the 
defendants for a return of the goods with one cent dam
ages, and costs. To reverse this judgment the plaintiff 
has appealed to this court.  

* Rehearing allowed. See opinion, p. 33, post.
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There is no affidavit for replevin in the record, and, as.  
the petition is not positively verified and omits all the 
allegations required in the fourth subdivision of section 
182 of the code, the petition, under 'the recent holding of 
this court in Case Threshing Machine Go. v. Rosso, 78 
Neb. 184, is wholly insufficient to sustain a judgment in 

plaintiff's favor.  
We therefore recommend that the judgment of the 

district court be affirmed.  

AMES and EPPERSON, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed January 

9, 1908. Former judgment of affirmance vacated and judg
mcnt of district court reversed: 

1. Replevin: AFFIDAVIT. It is not essential to the maintenance of an 
action of replevin instituted in the district court that any affidavit 

of replevin as contemplated by section 182 of the code should be 

filed, nor that the facts required to be set forth in the affidavit 

under the fourth subdivision of section 182 should be embodied 

in the petition. It is necessary to set forth the facts required 

by the fourth subdivision of the code In an affidavit or in the 

petition only when an order of delivery is desired by the plaintiff.  

2. Contract examined, and held to be one of conditional sale.  

3. Sale: MORTGAGEE OF VENDEE. The mortgagee of a conditional vendee 

of personal property is not a purchaser within the meaning of 
section 26, ch. 32, Comp. St. 1907, and cannot by his mortgage 

acquire any rights superior to the conditional vendor, even if the 

contract of conditional sale is not filed as required by-said section.  

GOOD, C.  

This case is now before us on rehearing. For the former 
opinion see ante, p. 32. This is an action in replevin, 
and was apparently instituted in the district court by the 

plaintiff to recover a quantity of agricultural implements: 
6
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All of the defendants answered by a general denial. A 
jury was waived, and trial had to the court. The defend
ants had judgnient, and the plaintiff appeals.  

The former opinion allirmed the judgment of the district 
court upon the theory that the petition did not state 
a cause of action, and was based upon the holding of this 
court in Case Threshing Machine Co. v. Rosso, 78 Neb.  
184. An examination of the latter case will disclose that 
the sufficiency of the allegations of the petition was not 
involved in that case. It simply held that a writ of re
plevin, issued without the filing of the affidavit required 
by section 182 of the code, should, upon proper application, 
he set aside. The theory in the former opinion in this case 
seems to have been that, in order to maintain the action of 
replevin, it is necessary that an affidavit should be filed 
setting forth the things required in the fourth subdivision 
of section 182 of the code, or that such things should be 
embodied in the petition, and that for want of the affi
davit-and the allegations of such facts in the petition it 
fails to state a cause of action. An examination of the 
various sections of the chapter of the code relating to 
actions of replevin commenced in the district court con
vinces us that the holding was erroneous. The things re
quired to be set forth in the affidavit of replevin, mentioned 
and set out in section 182 of the code, are required only 
when the plaintiff demands the issuance of an order of 
delivery. It is optional with the plaintiff whether he have 
the order of delivery issued or not. By section 181 it is 
provided that the plaintiff may, at the commencement of 
the suit, or at any time before answer, claim the immedi
ate delivery of such property. When he claims the immedi
ate delivery, then it is incumbent upon him to file the 
affidavit provided for in section 182, or to embody the facts 
in his petition. But be may, without the affidavit or the 
averments in his petition, proceed with the action as pro
vided for in section 1.93 of the code. If the order for the 
delivery of the property has been issued without the affi
davit provided for by section 182, then, under the pro-



VOL. 79] JANUARY TERM, 1907. 35 

Racine-Sattley Co. v. Meinen.  

visions of section 197 of the code, the order may be set 
aside. A consideration of these various sections of the 
code forces us to the conclusion that the allegations as to 
the things required in the fourth subdivision of section 182 
relate only to the order of delivery, and not to the right 
to a trial upon the rights of possession and the rights of 
property, and a failure to set forth the facts mentioned in 
that subdivision could only affect the right to the order of 
delivery. An examination of the petition shows that it 
sets forth, first, the corporate capacity of the plaintiff; 
second, that it was the owner and entitled to the immedi
ate possession of the property, describing it; third, its 
value; fourth, that the defendants wrongfully detain the 
property from the possession of the plaintiff to its damage, 
etc. There is another allegation in the petition, the effect 
of which we will consider later. It is evident that the pe
tition complies with all of the usual requirements in an 
action of replevin instituted in the district court, where 
the plaintiff claims a general ownership of the property.  
Following the allegations as to the value of the property 
in the petition, it is alleged "that plaintiff's title to owner
ship to said property is by reason of a certain contract 
made with the defendant, John Meinen, under and by the 
terms of which the goods herein were delivered to him at 
Belvidere, Nebraska; there being due and unpaid in cash 
upoi said contract the sum of $975.86. The defendant, 
John Meinen, has not paid cash for any portion of said 
goods. That he has given certain notes as evidence of the 
indebtedness, but has made no payment upon said contract, 
said notes so held as evidence of indebtedness being herein 
tendered to said defendant." 

The defendants contend that the effect of these allega
tions is to limit the general allegations of ownership in 
the petition, but a careful consideration of them fails to 
show that in any particular they are contradictory of the 
general allegations of ownership in the plaintiff. We have 

no doubt that, if the plaintiff, after alleging general owner

ship in himself, had attempted to set forth the facts con-
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stituting his ownership, and the facts set forth contra
dicted the allegations of general ownership, then the spe
cia.l allegations would control the general allegations.  
But, as we view it, these allegations were merely surplus
age and may be wholly disregarded. We therefore conclude 
that the petition stated a good cause of action in replevin, 
and that the former opinion in this case was erroneous and 
should be vacated.  

There is another phase of the case that will make the 
following statement of the facts necessary: The plain
tiff was the manufacturer or wholesaler of agricultural 
implements. The defendant, John Meinen, was a retail 
dealer at Belvidere, Nebraska. The personal property 
in controversy was sold by the plaintiff to the defendant, 
John Afeinen, under a contract. The plaintiff claims that 
the contract constituted a conditional sale. The defent
ants claim that the contract evidenced an unconditional 
sale, and that the title to the property passed to 3Meinen.  
The contract, so far as necessary to a determination of 
this question, is as follows: "The party of the first part 
sells, and the party of the second part buys, the following 
list of goods, * - * * under conditions hereinafter 
named, and the prices and teris hereinafter indicated.  
* * * It is expressly agreed that upon the receipt of 

goods or upon flionthly balances, at the option of the sec
ond party, said party of the second part shall execute 
notes to the said party of the first part for the amount to 

be paid for the goods received according to the terms of 
this contract. * * * In case of the death of a member 

of the firm making this contract, or if the purchaser under 
this contract sells out, fails, or becomes insolvent, or any 
member of the purchasing firm fails, * * * all ac
counts or notes for goods purchased under this contract 
* * * shall then become due and payable. * * * 
The title to the goods (and all proceeds of any sale of the 
same), for which this order is given, and all goods sub

sequently ordered and the proceeds of the sale thereof to 
remain in the name of the Racine-Sattley Company until
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the same are settled for with cash; and notes or accepted 

drafts given are not accepted as payment, but only as evi

dence of indebtedness." It is doubtless true that under 

the holdings in many of the states this contract would not 

create a conditional sale. In the case of National Cordage 

Co. v. Sims, 44 Neb. 148, the following language, taken 

from Newmark, Law of Sales, sec. 19, is quoted with ap

proval: "Whenever it appears from the contract between 

the parties that the owner of personal property has trans

ferred the possession thereof to another, reserving to 

himself the naked title thereof, solely for the p~irpose of 

securing payment of the price agreed upon between them, 

the contract is necessarily a conditional sale, and not a 

bailment." In 6 Am. & Eng. Ency. Law (2d ed.), p. 437, 

note, it is said: "A sale and delivery of personal property 

with an agreement that title is to remain in the vendor 

until payment is a conditional sale." In the case of 

Osborne Co. v. Plano Mfg. Co., 51 Neb. 502, the contract 

involved was very similar to the one in the case at bar.  

It was contended upon the one side that the contract was 

one of agency, and upon the other that it was an uncon

ditional contract of sale, but the court held that it was a 

contract of conditional sale.  

We think that under these authorities the contract must 

be held to be one of conditional sale, and that the title to 

the property remained in the Racine-Sattley Company, and 

that upon conditions broken it was entitled to maintain 

replevin for the goods so sold. By reference to the provis

ions of the contract above quoted, it will be observed that 

upon the failure of the purchaser all accounts or notes 

for goods purchased under the contract should be due 

and payable. The evidence discloses that some months 

prior to the bringing of the action Meinen failed in busi

ness. The notes were, therefore, past due. The defend

ant Meinen had failed to make payment as provided for in 

the contract, and the plaintiff was entitled, as against him, 

to recover the possession of the goods.  

The defendants, Emma Meinen, and M. H. Weiss, and
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_1L H. Weiss, trustee, introduced evidence tending to-show 
that they had taken possession of the goods in controversy 
under chattel mortgages executed to them by John Meinen 
It is conceded that the conditional contract of sale had 
never been filed for record, as required by the registry laws 
of this state, and under the provisions of section 26, ch. 32, 
Comp. St. 1905, it is void as against purchasers in good 
faith and judgment and attaching creditors; but under the 
holdings of this court in Cam pbell Printing Press & M1fg.  
Co. v. Dyer, 46 Neb. 830, and McCormick Harvesting la
chine Co. v. Callen, 48 Neb. 849, a mortgagee of the condi
tional vendee in possession of chattels is not a purchaser 
within the meaning of said section 26, and the rights of the 
conditional vendor are prior and paramount to the rights 
of such mortgagee. It follows that the defendants holding 
mortgages from John Mleinen acquired thereby no rights 
as against the Racine-Sattley Company.  

There is another reason apparent from the record why 
they did not have any rights as against the plaintiff, and 
that is that there is no evidence in the record to show that 
the personal property in controversy was covered by the 
mortgages of these defendants. There are descriptions in 
the mortgages of goods which are similar to that of the 
goods in controversy, but there is nothing in the record to 
identify the property covered by the mortgages with that 
in controversy in this action. It follows that the judg
ment of the district court is wrong and should be re
versed.  

For the reasons given we recommend that the former 
opinion in this case be vacated, and that the judgment of 
the district court be reversed and the cause remanded for a 
new trial.  

DUFFIE and EPPERSON, Ge., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the former opinion in this case is vacated, and the 
judgment of the district court is reversed and the cause 
remanded for further proceedings. R
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MINNIE LANHAM, APPELLEE, V. C(HARLES J. BOWLBY ET 

AL., APPELLANTS.  

FILED MAY 10, 1907. No. 14,735.  

1. Adverse Possession: EVIDENCE. One who enters into the occupancy 

of real estate under contract cannot afterwards obtain title thereto 

by adverse possession, without showing that his occupancy had 

assumed an adverse character and continued as such during the 

statutory period.  

2. Evidence examined, and held insufficient to sustain the material 

allegations of the petition.  

APPEAL from the district court for Saline county: 

LESLIE G. HURD, JUDGE. Reversed.  

J. H. Broady and L. H. Fleming, for appellants.  

T. H. Matters, contra.  

EPPERSON, C.  

This is either an action to quiet title or for the specific 

performance of a contract. It is difficult to determine 

which. Plaintiff relies upon title by adverse possession, 
and seems to have been supported in this claim by the 

trial court, although there was a general finding for the 

plaintiff. Plaintiff is an heir at law, and the grantee of 

all other heirs at law, of John Lanhaln, deceased, who died 

in 1900, while occupying the land in controversy. The pe

tition alleges that in 1880 Lanham and the defendant en

tered into a -verbal contract, whereby the defendant agreed 

to exchange the land in controversy for $1,100 to be 

credited by Lanham upon his account books, and paid for 

in building material and rent; that Lanham thereupon 

took possession of the property and held the same by ad

verse possession until his death; and that said Lanham per

formed his part of the agreement by crediting the amount 

of the purchase price to defendant and furnishing rent 

and materials. Plaintiff further alleged that, when said
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John Lanham had performed his part of the agreement, 
he demanded a deed from defendant, which defendant re
fused to furnish.  

The evidence clearly established that plaintiff's ancestor 
took possession of the property in controversy under a 
verbal agreement with defendant, and that he and his heirs 
have been in continuous occupancy from 1880 until the 
present time. In its inception, therefore, the occupancy 
of Lanham was not adverse, and the evidence fails to 
show that it ever became adverse by the demanding of a 
deed and a refusal by defendant, or otherwise. Lanhiai's 
possession under the contract could not be adverse to de
fendant, and, until his occupancy in some way assumed 
an adverse character, the statute did not begin to run.  
Lanham's title was subservient to the title held by his 
grantor, the defendant, and that condition is presumed to 
continue until the presumption is overcome by competent 
evidence. In Beer v. Plant, 1 Neb. (Unof.) 372, this court 
held: "In order to establish title by adverse possession, it 
is not sufficient to show continued occupancy for ten years, 
but it must also appear that such occupancy was with in
tent to claim title against the true owner." In Smith v.  
Hitchcock, 38 Neb. 104, it is said: "Where possession of 
real estate is the result of an entry upon the premises by 
permission of the legal owner, such possession will not 
become adverse until some act is committed by the occu
pant rendering it so, and notice thereof is brought home to 
the owner of the legal title." We are convinced that under 
the evidence in this case plaintiff cannot recover on the 
ground of adverse possession.  

In the second amended petition, plaintiff's allegations 
are inconsistent. He attempts to plead title by contract 
and also by adverse possession, without alleging that the 
contract had been fully performed on his part more than 
ten years before the commencement of the action, and that 
defendant had notice that the plaintiff during that period 
was claiming to hold the land adversely. The court erred 
in permitting two causes of action to stand in the second
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amended petition. However, by taxing the doctrine of 
liberality in the construction of pleadings to its limit, the 
petition herein would limit plaintiff to recover in the 
event that her ancestor had paid the agreed consideration 
as alleged. The only evidence as to the consideration to be 
paid by John Lanham was the deposition of his son-in-law, 
agent and attorney, who says: "Mr. Lanham told me about 
this contract in 1888, when, at his request, I made a state
ment from his books, a copy of which is hereto attached 
and marked 'Exhibit A.' He said he was to pay $1,100 for 
this land, and to pay 7 per cent. interest on deferred 
payments. This statement shows that $600 of office rent 
and $338.61 worth of brick had been applied on this 
land contract, and in 1889 there was $100 additional 
office rent applied on this land contract, at which 
time Bowlby moved out of the Lanham building." 
Exhibit A, attached to the deposition, purports to 
be a "copy of an account made out by Guy S. Abbott 
from books of John Lanham, at his request," and shows a 
credit to the defendant for the $1,100, purchase price of 
the property in question, and also the charges made against 
the defendant of the items alleged in the petition. At best, 
this is not satisfactory or competent evidence, either as to 
the condition of Lanham's books or to show the contract 
relations between deceased and the defendant. It was 
objected to by defendant, and an exception taken to its 
admission.  

The evidence wholly fails to prove the material allega
tions of the petition, and we recommend that the judgment 
of the district court be reversed and the cause remanded for 
a new trial.  

By the Court: For the reasons stated in the foregoing 
-opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial.  

REVERSED.
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GEORGE F. HOWARD, APPELLEE, V. STEPHEN MCCABE ET AL., 
. APPELLANTS.  

FILED MAY 10, 1907. No. 14,748.  

1. Intoxicating Liquors: ACTION o.N BoND. Evidence examined, and 
found sufficient to prove the intoxication in defendant's saloon 
of one who inflicted an injury upon the plaintiff.  

2. Damages: EVIDENCE. In an action for personal injuries, the Carlisle 
table of expectancy may be given in evidence after the intro
duction of credible evidence tending to -show the permanent 
character of the injury.  

3. Evidence. One who has been engaged in ordinary mercantile busi
ness for a considerable time may testify as to the value of his 
services and attention to such business.  

4. Instructions. The giving and refusal of instructions examined, and 
held without prejudicial error.  

APPEAL from the district court for Thayer county: 
LESLIE G. HURD, JUDGE. Affirmed.  

M. H. Weiss, W. M. Morning and J. J. Ledwith, for ap
pellants.  

C. L. Richards and Stewart & Munger, contra.  

EPPERSON, 0.  

The defendant, Stephen McCabe, was a saloon-keeper in 
the village of Hubbell, in this state, and the other defend
ant was surety on his liquor bond. One day while the 
plaintiff, who was a retail dealer in merchandise, was 
standing in or near his place of business in said village, 
one Lee Shoup came along, and playfully took the plain
tiff's hat from his head and carried it to the saloon.  
Shortly afterwards plaintiff followed to the saloon, wherle 
a playful, but very rough, encounter was forced upon him 
by Shoup, and terminated in a wrestle in which he was 
thrown to the floor and one of his legs was broken. This 
is a suit to recover damages for the injury. The plaintiff
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had judgment for $1,000, and defendants appeal. There 
was a joint motion for a new trial, and the sole inquiry is 
as to whether there was reversible error as to the prin
cipal.  

1. The most important inquiry is as to the sufficiency 
of the evidence to support the verdict. It is contended by 
defendant that Lee Shoup is not shown to have been in
toxicated. Several witnesses testified as to his intoxicated 
condition, and of his indulgence in liquor on the afternoon 
in question in defendant's saloon. It appears that he had 
taken at least eight drinks of whiskey between 2 o'clock 
and half-past 4, the time of the injury. He was called as 
a witness by defendant, and, when asked if he was intoxi
cated, replied: "It is according to what you would call 
it." There was some evidence introduced tending to show 
that Shoup was of a boisterous disposition, with a tend
ency to indulge in practical jokes, when sober. Conceding 
his character thus established, we cannot presume that 
even pr:eetical jokers would, when sober, good naturedly 
fracture the limbs of their friends. The evidence is suffi
cient to sustain the finding of the jury.  

2. It is further contended that the trial court erro
neously admitted the Carlisle table. At the trial, one year 
subsequent to the injury, plaintiff testified that the in
jured limb continued to annoy him, causing great pain and 
preventing its full use. Two physicians testified that a 
complete recovery was improbable. We are of opinion that 
a sufficient foundation was laid for the introduction in 
evidence of the Carlisle table. City of Friend v. Ingersoll, 
39 Neb. 717.  

3. Plaintiff was, and for three years had, engaged in the 
mercantile business, giving his personal attention thereto.  
He was asked relative to the time he was incapacitated on 
account of the injury: "What, would you consider your 
time and services were worth to you in and about the 
managing of your business?" Over objection, he was per
mitted to say what was the fair value of his services and 

personal attention to his business. This, we think, was
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proper. Plaintiff's vocation was an ordinary one, and his 
three years' experience in business rendered him compe
tent to answer the question. The above, with other evi
dence. relative to plaintiff's business, was objected to on 
the ground that the petition did not allege damages to 
business. The petition alleges, among other things, that 
on account of the injury plaintiff could not attend to his 
business, and, further, that he had been damaged by the 
loss of time. We think the evidence competent under the 
pleadings.  

4. Defendants requested and were refused an instruc
tion, in effect, that if plaintiff and Lee Shoup engaged in a 
friendly seuffle, and it was invited or encouraged by plain
tiff, he cannot recover. An instruction given was also 
objected to because it ignored the effect of-plaintiff's 
voluntary participation in the scuffle. It is doubtful 
whether the evidence relied upon by defendants was suf
ficient to require a submission of the question to the jury; 
but the instruction given is not subject to the objection.  
It sufficiently states for what wrong plaintiff may recover, 
as follows: "It is not material whether the injuries in
flicted by Shoup on the plaintiff were inflicted with a 
malicious intent to do him harm, or were inflicted by the 
said Shoup upon the plaintiff in a friendly scuffle or 
wrestle imposed upon the plaintiff by the said Shoup in 
drunken sport. The essential thing is that the injury 
must have occurred and resulted from the drunken con
dition of Shoup, and the drunken condition was contrib
uted to by liquors sold Shoup by the defendant, McCabe, 
at his licensed saloon. If you find all these facts estab
lished by the preponderance of the evidence, then plaintiff 
is entitled to a verdict in his favor." 

5. Another instruction given was that the amount al
lowed plaintiff should be such sum as will compensate him 
for the amount he is bound to pay as a just compensation 
for the medical attendance and nursing, etc. There was no 
evidence that any sum was paid for nursing, except that 
medical attendance and care may be considered as such.
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The word "nursing" should have been omitted, but we 

cannot see wherein prejudice resulted to defendants.  

Nothing appears in the record to indicate that the jury 

were niisled by this error.  
6. Many other errors are assigned, but a discussion of 

them would serve no useful purpose. There is no prejudical 

error in the record, and we recommend that the judgment 

of the district court be affirmed.  

AMES, C., concurs.  

By the Court: For tlie reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

EMnL LUScH, APPELLANT, V. HUBER MANUFACTURING COM

PANY, APPELLEE.  

FILED MAY 10, 1907. No. 14,796.  

Trover: DAMAGES In an action by a mortgagor to recover damages 

for the conversion of personal property by a mortgagee who 

forcibly took possession of the property after default in the 

payment of the debt secured by the mortgage, the measure of 

damages is the difference between the value of the property and 

the amount due upon the indebtedness secured by the mortgage.  

APPEAL from the district court for Saunders county: 

ARTHUR J. EVANS, JUDGE. Affirmed.  

J. L. Saunders, for appellant.  

Field, Ricketts & Ricketts, contra.  

EPPESON, C.  

Plaintiff seeks to recover damages for the alleged con

version of personal property which he had conveyed by 

chattel mortgage to defendant to secure an indebtedness.  

Upon default in payment, defendant took possession and

45VOL. 79] JANUARY TERM, 1907.



Lusch v. Huber Mfg. Co.  

sold the property under the mortgage. At the trial plain
tiff contended: (1) That the chattel mortgage was mate
rially altered and void; and (2) that defendant obtained 
possession of the property by duress. The court sub
fiiitted the first theory under instructions not assailed 
on this appeal, but refused the instructions tendered by 
plaintiff submitting his second theory to the jury. A 
verdict was returned for defendant, and plaintiff appeals.  

Did the court err in refusing plaintiff's tendered in
structions submitting his second theory to the jury? The 
sheriff, acting as defendant's agent, exhibited a copy of the 
mortgage to plaintiff and demanded possession. Plain
tiff testified that he surrendered the property because the 
sheriff threatened to arrest him if he refused. This, if 
true, may have amounted to an unlawful or forcible taking 
of the property; but plaintiff further contends that he is 
entitled to recover the full value of the property, and 
the instructions which he requested so state. We are of 
opinion that plaintiff was not entitled to recover the full 
value of the property taken under the mortgage, and hence 
the trial court was not in error in refusing the tendered 
instructions. Defendant was entitled to the possession 
of the property for the satisfaction of its indebtedness, and 
plaintiff's measure of damages for the taking of the prop
erty, if wrongful, was the difference between the amount 
due on the mortgage and the value of the property.  
Skow v. Locke, 72 Neb. 681. In Kilpatrick v. Haley, 13 
C. C. A. 480, it was held that the forcible seizing and re
movi n g of property by a mortgage was wrong and rendered 
him liable for whatever damages were thereby occasioned, 
even though he has a superior lien upon the property.  
The court said: "This view of the case entitled the plain
tiff to recover, on account of the wrongful taking of the 
mortgaged property, whatever sum it was worth, over and 
above the amount of the second chattel mortgage, which 
was owned by the defendant." Plaintiff cites Murphey 
v. Virgin, 47 Neb. 692; Kingsley v. McGrew, 48 Neb. 812; 
German Nat. Bank v. First Nat. Bank, 55 Neb. 86, in sup-
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port of his contention. These cases are not in point, be

cause the money or property in controversy was not 
claimed under a specific lien. We think the. instrue

tions requested by plaintiff omitted to state the correct 

measure of damages, and it was not error to refuse to give 
them.  

There are other errors assigned as to the refusal to 

give instructions and the exclusion of evidence. We have 

examined the record carefully with reference to each as
signient, and find no error.  

It is recounmended that the judgment of the district 

court be affirnied.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

CrNTRAL WVEST INVESTMENT COMPANY, APPELLEE, V.  

13ARKER COMPANY ET AL., APPELLANTS.  

FILED MAY 10, 1907. No. 15,014.  

1. Judgment: ENTRY NUNc Peo Tu:Jc. Before the entry of an order 

or judgment nunc pro tun may be be made it must appear that 

there was a failure to record an order or judgment which the 

trial court intended as the disposition of the question considered.  

2. -- : -. An order nanc pro tune will be made only in the 

furtherance of justice, and will not be allowed for the entry of 

an order announced when the evidence shows that the order 

was vacated by the court at the same term It was rendered.  

APEArL from the district court for Douglas county: 

HOWARD KENNEDY, JUDGE. Affirmed.  

B. N. Robertson. for appellants. ,

IT. P. Leavitt, contra.
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EPERSON, C.  

On January 19, 1901, the trial court had before it a 
special appearance filed by the defendants. Upon a hear
ing the court announced that the special appearance would 
be sustained, and made an entry on his docket to that 
effect. Afterwards, and on the same day, the court an
nulled the order so announced, and drew a pen line 
through the entry made on the docket. Afterwards the 
summons, which was assailed by defendants in their 
special appearance, was amended, and further objection 
by special appearance was made and overruled, and a 
decree of foreclosure entered. The defendants stood upon 
their objection, and unsuccessfully prosecuted an appeal 
to this court. Barker Co. v. Central West Investment Co., 
75 Neb. 43. After this court had affirmed the decree of 
foreclosure, defendants filed a motion for a judgment 
nune pro tuno sustaining their first special appearance as 
of January 19, 1901. This motion was overruled, and the 
defendants again appeal.  

In Van Etten v. Test, 49 Neb. 725, it was held that, 
where a judgiient was rendered, but not recorded, the 
<oui t at any iiae afterwards had power nunc pro tune to 
enter the judgitent. This rule is not questioned, but before 
it may be appl]ied it must appear that there was a judg
ment or order announced which the trial court intended 
as the disposition of the issue consadered. Trial courts 
frequently modify or vacate their orders. This may be 
done at the same term of court (Smith v. Pinney, 2 Neb.  
1 39; Wise v. Frey, 9 Neb. 217), although no petition or 
motion therefor is filed. It frequently happens also that, 
where an order is annulled prior to the recording thereof, 
no record is made of the court's adjudication. Such is 
the condition of the record in this case. It is apparent 
that, if the conclusion first announced is made of record, 
the subsequent order annullhig it should also be recorded.  
A judgment or ordpr nune pro tune will be made in thw 
furtherance of justice, and an entry showing only a part
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of the entire proceedings, where the part not entered 

annuls the other, would be an injustice to the party against 

whom the order was made in the first instance. The entry 
which the defendants now seek to have entered nune pro 

tune would not show the full adjudication of the question 

presented, and therefore the motion was properly over

ruled.  
We recommend that the judgment of the district court 

be affirmed.  

AMES and OLDHAM, CO., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

WILLIAM MEDLAND, APPELLEE, V. EMMA L. VAN ETTEN 

ET AL., APPELLANTS.  

FILED MAY 10, 1907. No. 15,043.  

1. Tax Certificate: FORECLOSURE. Where a petition in foreclosure de

scribes the property by lot number (the same as contained in the 

tax certificate foreclosed), and further by a particular description 

in metes and bounds, and the answer denies the particular de

scription and alleges a different boundary, the court has juris

diction to ascertain what is in fact the true boundary and enter 

a decree accordingly.  

2. Case Affirmed. Medland v. Van Etten, 75 Neb. 794, reaffirmed.  

APPEAL from the district court for Douglas county: 

HOWARD KENNEDY, JUDGE. Affirmed.  

David Van Etten, for appellants.  

H. P. Leavitt, contra.  

EPPERSON, C.  

The foreclosure of a tax sale certificate has been had in 

this case. The decree confirming the sale was affirmed 

7
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by this court in Medland v. Van Etten, 75 Neb. 794, where 
a statement of the facts may be found. Subsequently to 
the issuing of the mandate therein the purchaser filed a 
motion for a writ of assistance, which was sustained, and 
a decree entered allowing the writ. Defendants appeal.  

It is earnestly contended that the decree of foreclosure 
is void, because the property ordered sold is not the prop
erty described in the petition. This identical question was 
before the court in Medland v. Van Etten, supra, and de
termined adversely to defendants' contention. The case 
has once been adjudicated, and we would be justified in 
making no further investigation of the only question now 
presented. But, prompted by the earnestness of defend
ants' argument, we have again reviewed the entire proceed
ing, and are convinced that the decree assailed is not void.  
Even were the decree subject to collateral attack, we find 
no reason for annulling it. It is supported by the plead
ings, and there is no variance between it and the petition.  

It is true the particular description was not accurate, but 
sublot, 13 in lot 9 was described in the petition, in the 
decree, and in the order of sale. Upon issue joined, the 
court determined what was the particular description of 

the tract in controversy and rendered a decree accordingly.  
This was clearly within the power of the trial court. The 

proceedings gave jurisdiction over the property described 

in the tax sale certificate, not only for determining the 

amount of the incumbrance, but for the purpose of ascer

taining and decreeing the exact dimensions or boundaries 

thereof.  
We recommend that the judgment of the district court 

be affirmed.  

AMEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.
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Harrah v. Smith.  

ALBERT HARRAH, APPELLANT, V. EDGAR C. SMITH ET AL., 

APPELLEES.  

FILED MAY 10, 1907. No. 14,789.  

1. Mortgages: CONVEYANCES: CONSIDERATION. Whether a conveyance 

absolute in form is intended as an unconditional conveyance or 

as a security must be determined by a consideration of the pecu

liar circumstances of each case. Where the parties sustain the 

relation of debtor and creditor, and the grantee surrenders to the 

grantor the evidence of indebtedness held against him' to the 

full amount of the consideration for such conveyance, and such 

indebtedness is understood by the parties to be fully paid and 

satisfied thereby, the transaction will in the absence of fraud be 

regarded as an unconditional conveyance.  

2. - . . EsToPPEL. Evidence examined, and held not suffi

cient to estop the defendant from asserting his absolute title to 

the property in controversy.  

APPEAL from the district court for Lancaster county: 

ALBERT J. CORNISH, JUDGE. Affirmed.  

G. W. Berge and W. A. Spurrier, for appellant.  

Smyth & Smith, contra.  

DUFFIE, C.  

This action was brought by larrah to redeem the prop

erty known as the "Brownell Block," in the city of Lin

coln, from an alleged mortgage held thereon by the de

fendant Smith. The district court, after a lengthy trial, 

entered a decree dismissing the plaintiff's bill, and the 

plaintiff has appealed to this court.  

The facts surrounding the transaction are contained in 

a bill of exceptions covering about 1,200 pages, and, 

while the circumstances attending the numerous trans

actions are somewhat complicated, the material facts 

which must govern in determining the case are neither 

numerous nor difficult of understanding. During the 

transactions which we shall now proceed to examine,



52 NEBRASKA REPORTS. [VOL. 79 
Harrah v. Smith.  

Smith, the defendant, had charge of the business of the 
New York Life Insurance Company in the state of Ne
braska, his official title being "agency director." One 
H. 0. Jackson was a successful insurance solicitor, aid 
some time in 1901 Smith procured his services for the 
company which he represented. It is not in controversy 
that Jackson was successful in his business of life insur
ance, earning in commissions from $500 to $1,000 a 
month, and during his employment with the New York 
Life Insurance Company, covering a period of about three 
years, numerous transactions of a financial character 
took place between him and the defendant. He owned a 
ranch of 2,000 acres in Holt county, Nebraska, and his 
business as a ranchman was not apparently as successful 
as in that of soliciting life insurance. At any rate, he 
became indebted to Smith in a sum aggregating $19,000 
or $20,000, for which Smith held mortgages on the ranch 
and stock. There were other liens amounting to about 
$8,000 held by other parties on the ranch property, and 
in 1901 Jackson was negotiating with the plaintiff, who 
lived in Iowa, for the purchase of $15,000 worth of graded 
cattle. He approached Smith, suggesting a loan of the 
cash payment to be made upon the cattle, which Smith 
refused, telling him at the same time that he could not 
make a success in breeding fine cattle, and that it would 
lead him into further financial difficulties. Notwith
standing this, he made the purchase, and the evidence 
tends to show that this greatly increased the financial 
difficulties under which he was laboring. Some time after 
this, and in the summer of 1902, desiring to get rid of his 
ranch, Jackson entered into negotiations with Hardin & 
Disney looking to a trade of his ranch property in ex
change for the Brownell Block in Lincoln, of which they 
were the owners. Hardin & Disney would not trade for 
the ranch unless all liens existing against it were paid 
and discharged, and an agreement was finally made, by 
the terms of which Jackson agreed to discharge the liens 
against his ranch and to transfer it to Hardin & Disney
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for the Brownell Block, which was also to be clear of all 
liens. Thereupon Jackson commenced negotiations with 
different parties to raise money to discharge the liens 

existing on his ranch. He applied to Smith to release his 

liens on the ranch property and take a mortgage for the 
amount upon the Brownell Block. This Smith refused 

to do or to advance him more money, but insisted that a 

portion of the amount then due him should be paid.  

Finally an arrangement was entered into between Jack

son and the defendant by which Smith was to advance 

money enough to discharge the liens held by third parties 

on the ranch and to take a deed in his own name for the 

Brownell Block, one object of this arrangement appar

ently being to allow Smith to obtain a loan upon the 

block, Jackson's application for a loan having been re

fused by those to whom he had made application. The 

evidence of both these parties is to the effect that Smith 

considered the block worth not to exceed $28,000, while 

Jackson regarded it as of much greater value. The trade 

was completed October 16, 1902; the deed for the Brownell 

Block, at Jackson's request, being made to Smith, and on 

that or a later date Smith made and delivered to Jackson 

what the parties have denominated an "agency agree

ment," which is in the following words: "Omaha, Neb., 
October 16, 1902. Mr. H. 0. Jackson,, City. Dear Sir: 

You are hereby authorized and commissioned, as my sole 

agent, to sell for me, any time within twelve, months 

from this date, lots C and D and the south two feet of lot 

B, of Cropsey's subdivision of lots 16, 17 and 18 of block 

fifty-five, city of Lincoln, Nebraska, commonly known as 

the 'Brownell block'; provided, however, that the net pro

ceeds to me of the sale shall amount to $28,000, and inter

est thereon at the rate of eight per cent. per annum from 

October 16, 1902, and, in addition thereto, such sum or 

sums of money as you may be owing to me at the date of 

such sale. If said block is not sold within sixty days, I will 

endeavor to get a loan on it, to the best advantage pos

sible, and whatever I am able to save in interest below
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eight per cent., after deducting all costs and expenses 
incurred in procuring the loan, shall be allowed to you 
as additional commissions when you consummate the 
cash sale, in accordance with provisions above. If the net 
income from rent of said block, after deducting all costs 
and expenses for taxes, repairs, improvements, insurance 
or any other expenditures incurred in managing or caring 
for said property, exceeds the interest on the purchase 
price of said building, viz., $28,000, I agree to allow you 
such excess, as a bonus commission, when you become en
titled to other commissions by reason of making the sale.  
If a cash sale is consummated by you, in compliance with 
the provisions above, I agree to furnish a good, special 
warranty deed, running to such party or parties as you 
may designate. (Signed) Edgar C. Smith. Accepted. H.  
0. Jackson." 

On June 27, 1903, Jackson surrendered his agency 
agreement, writing across the face thereof the following: 
"My agency for sale of this block, Brownell block, is 
hereby canceled and terminated," and on the same date 
he executed and delivered to Smith the following: "Dear 
Sir: In consideration of your canceling and surrendering 
to me two promissory notes given to you for money loaned 
me, one for $1,000, dated January 4, 1901, bearing 8 per 
cent. and secured by a chattel mortgage on furniture; and 
one for $2,000, dated October 18, 1902, bearing 8 per 
cent., and the receipt from you in full for the book ac
count you have against me of $1,044.14 for cash advanced 
and policies delivered, I hereby relinquish all interest or 
claim of every nature I hold or ever had in the Brownell 
Block by reason of the agency you gave me to sell said 
building, or otherwise, the said agency being hereby can
celed and forever terminated from this date. H. 0. Jack
son. Witness: W. D. Reily." 

Another transaction will now have to be explained in 
order to show the facts relating to the plaintiff's claim 
to an interest in the Brownell Block. At the time the 
trade for said block was consummated, Jackson was still
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owing the plaintiff $9,000, with interest, on the purchase 

of the cattle made in 1901, and he procured Jackson to be 

indicted in the distiict court for Jasper county, Iowa, on 

the charge of obtaining property under false pretenses, 

claiming that Jackson, in order to obtain credit on his 

purchase of the cattle, represented to him that he was a 

man of means, while in truth and fact be was wholly in

solvent. Jackson was arrested and taken to Iowa, and, 

on the solicitation of Mrs. Jackson, Smith deposited with 

the clerk of the court where the indictment was pending 

$2,500 in cash as bail for Jackson. On the trial Jackson 

was acquitted of the charge, but in the meantime Harrah 

had commenced an action against Jackson in the district 

court for Douglas county, Nebraska, and attached the 

Brownell Block, and this action was pending at the time 

of the trial of the criminal case in Iowa. Harrah had 

also attached or garnisheed the $2,500 bail money depos

ited in Iowa, claiming that it belonged to Jackson. After 

Jackson's acquittal on the criminal charge, he had some 

information leading him to believe that Harrah had en

deavored to use unfair means to procure his conviction 

and he filed a counterclaim in the suit brought against 

him by Harrah in Douglas county, asking judgment for 

$25,000 for malicious prosecution, and a large sum for 

misrepresenting the condition of the cattle purchased.  

Sometime thereafter this case was settled, Harrah sur

rendering to Jackson all evidences of indebtedness held 

against him, and Jackson dismissing his counterclaim for 

malicious prosecution and other damages claimed. As 

a part of that settlement Jackson and wife quitclaimed 

to Harrah any interest held by them in the Brownell 

Block, Jackson having theretofore made a written state

ment to the effect that at the tigie the Brownell Block was 

conveyed to Smith it was agreed between them that Smith 

should hold the block as security for the amount owing 

him by Jackson, and that whenever he could pay him 

$28,000 he would deed the block to Jackson or to any 

person that he might designate. The quitclaim deed from
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Jackson and wife to Harrah bears date March 14, 1904, 
and Harrah now claims, and thisaction is based upon the theory, that Smith took title to the property as security 
only for $28,000 due him from Jackson and for such other 
sums as have since been advanced, and that Jackson's 
quitclaim deed vests in Harrah the right to redeem from 
that mortgage. There are two letters written by Smith 
to Jackson during the life of the "agency agreement," 
which plaintiff insists have a bearing on the case, and 
which tend to show that Smith held the block, not by ab
solute title, but by way of security only. One, under date 
of March 9, 1903, contains the following: "Write me what 
you have said to Holm. Of course, I want my money 
out of it, and you want your commission in cash for sell
ing it. Did you intimate to him that there would be any 
deed given, and what is the least price you think he 
better take it for? Write the least you would recom
mend it being sold for." Another, under date of March 
11, 1903, contains the following: "This afternoon I re
ceived $20,000 on account of loan, and sent $10,000 to 
Waterbury National Bank that I borrowed of Uncle Mark, 
and the other I used at bank here. They charged in
terest from March 2, the date they sent it from Milwau
kee, but Ambler had held it waiting to get answers to 
telegrams from different states, from Hardin & Parsons, 
and from Des Moines, as to whether any bankruptcy pro
ceedings had been commenced against them or me, and it 
has taken time; but Ambler says they charge interest 
from the time the drafts leave their office, so I suppose 
we will have to stand it. There will be ten days lost in
terest." This paragraph of the letter refers to a loan made 
by Smith on the Brownell Block from the Northwestern 
Life Insurance Company.  

These are the principal features in the case, and, to
gether with the oral testimony which will be considered 
as we proceed, sufficient for understanding our views of the controversy without reciting many immaterial facts 
and circumstances that have no real bearing on the rights
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of the parties. It is insisted by the plaintiff that the docu
mentary evidence is alone sufficient, not only to justify, 
but to require from the court a holding that Smith's in
terest in the Brownell Block is that of a mortgagee, and 
that an account should be taken, and the amount due him 
from Jackson ascertained, and the plaintiff allowed to 
redeem. The evidence shows without conflict that at the 
time Smith took title to the property Jackson was owing 
him $27,000 or $28,000. Smith's evidence that he valued 
the block at $28,000, and no more, is not disputed. It is 
also shown that Jackson placed a much higher value on 
the property. That Smith desired to realize part, at 
least, of the amount that Jackson was owing him is 
evident, and he thought that he might, as he afterwards 
did, secure a loan upon the property by which he could 
realize $20,000 or more. Under these circumstances, it 
is not unreasonable that Smith should insist upon taking 
absolute title to himself in order that he might effect a 
loan, or that Jackson should insist that he should have 
an opportunity to realize from the property something 
more than *the $28,000 which Smith had invested. The 
reasonable way to accomplish these objects was the one 
adopted by the parties, giving Jackson a reasonable time 
in which to make a sale of the property or to repurchase it 
by paying to Smith the amount he had invested therein, 
together with interest and any additional sums due from 
Jackson at the time. Jackson was paying 8 per cent; in
terest on his loans from Smith, and the agency agreement 
very fairly provided that, if no sale of the property was 
made within 60 days, then Smith would endeavor to get 
a loan on it at the lowest rate of interest possible, and 
allow Jackson the benefit of any reduced interest on the 
amount of the loan in case of a sale. The agreement 
further provided, in the interest of Jackson, that, if -the 
net income from the rent of the block exceeded the in
terest on the purchase price, Jackson should be allowed 
the benefit of such excess. -If, as contended by Smith, 
this agreement- was purely an agreement for commissions
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for the sale of the property, or a conditional sale thereof, 

it was in all matters as fair to a party occupying the po

sition of Jackson as could be drawn. Realizing to the 

full extent that, where a transaction of this character 
leaves it doubtful whether it should be construed as a se

curity or as an absolutely unconditional sale, the debtor 

should have the benefit of such doubt, there is one cir

cunistance which relieves the transaction of any doubt 

whatever. When Smith took title to this property, he 

surrendered to Jackson $28,000 of the indebtedness due 

him. There is one principle which is axiomatic in the 

law of mortgages, which is, that the relation of mortgagor 

and mortgagee cannot exist in the absence of a debt. In 

Riley v. Starr, 48 Neb. 243, it was said: "The true test in 

determining whether a conveyance absolute in form should 

be treated as a sale or as a mortgage is whether the re

lation of the parties toward each other as debtor and 

creditor continues. If it does so continue, the transaction 

will be treated as a mortgage and the conveyance as a 

security only." In this case the indebtedness did not con

tinue. The evidence without dispute shows that Smith 

surrendered his entire indebtedness from Jackson on 

taking this deed. Jackson himself testified that "he sur

rendered everything to me; Yes, sir, I can't remember the 

different notes, Mr. Smyth, I can't remember that, but 

I know it was evidence of indebtedness to the amount of 

$28,000. He canceled that entire debt against me." He 

further testified that it was understood between them that, 
so far as the $28,000 was concerned, he ceased to owe 

Smith a penny of it and that he had been fully paid.  

How it can be claimed that property taken in full pay

ment of a debt should still stand as security for that debt 

has not been explained to our satisfaction. The letters of 

Smith above referred to were written while the agency 

agreement was still in force, and while Jackson had such 

interest in the property as the agency agreement allowed 

him. Aside from this, when the agency agreement was 

made, Mr. Baird, a reputable attorney of Omaha, was
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called upon to determine whether Jackson's rights would 

be fully protected by its terms. He examined it in the 

presence of the parties, and, after full explanation of 

their agreement, suggested that the word "sole" be in

serted before the word "agent," making Jackson the sole 

agent to sell the property for one year. His testimony 

is undisputed that the conversation between the parties at 

the time was to the effect that Smith was taking title 

absolute to the property, and that the only interest Jack

son had therein was the right to sell within a year under 

the terms and conditions provided in the agreement. His 

testimony is corroborated by other witnesses, and is un

disputed, except by such inferences as may be drawn 

from the documents above set out. It is true that in a 

written statement made prior to his quitclaim deed to 

larrah, Jackson had given a different version of the trans

action, but his deposition was taken by the plaintiff, and 

he testified that all of his indebtedness to Smith was 

surrendered, that he fully understood the transaction, 

and this is conclusive that he could thereafter have no in

terest in the property as mortgagor. This disposes of the 

principal question in the case, and eliminates many of 

the collateral questions raised in the briefs of the parties.  

It being, as we think, fully established by the testimony 

offered by the plaintiff himself that Jackson had no in

terest in the property except such as he acquired by what 

is known as the agency agreement, it follows that, when 

in June, 1903, he surrendered for a valuable consideration 

all rights under that agreement, he ceased to have any 

interest whatever, and the plaintiff's rights, if any he has, 

depend wholly upon the question of estoppel raised by 

his pleadings. Relating to this question, it may be said 

that plaintiff claims that at the time he took his quitclaim 

deed from Jackson he was led to believe from statements 

made by the defendant that Jackson was a mortgagor 

having the right to redeem the property upon payment of 

whatever might be due to Smith from Jackson. The evi

dence to support this claim arises principally from the fol-
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lowing facts: Some time in May, 1903, the attorneys of 
Jackson and Harrah met in Omaha to effect a settlement 
of the litigation there pending between them. They called 
upon Smith, and wanted to know if he would transfer the 
block to Mr. Harrah, provided they could fix up a settle
ment with him regarding Harrah's claim against Jackson.  
He told them that he would under the agency agreement 
giving him the right to sell the property. They wanted to 
know how much approximately there was that Jacksou 
owed outside of the purchase price of the building, and 
Smith figured up the amount due at the time, but no fur
ther proceedings were had in relation to the matter, and 
Smith that evening went to Colorado. This was on the day 
that the block took fire, and shortly after his arrival in 
Colorado Smith received a telegram to the effect that the 
parties would have nothing further to do with the build
ing. It will be borne in mind that this conversation, which 
Smith himself relates, was during the life of the agency 
agreement, and that by the terms of that agreement Smith 
was legally bound to convey to anyone whom Jackson 
might designate when the terms thereof were complied 
with. Some other conversations are referred to in which 
Smith manifested a willingness to convey the block upon 
payment of the amount invested therein and the further 
sums due from Jackson, but these were all during the life 
of the agency agreement, and his offers were nothing more 
nor less than an expressed willingness to comply there
with. Smith was a witness for the state in the criminal 
action brought against Jackson in Iowa. On cross exami
nation he was asked the following question: "Mr. Smith, 
it was the understanding between you and Mr. Jackson, 
wasn't it, at the time the title of this building or the 
building itself was transferred to you, that you took it to 
secure your indebtedness, and that you were willing to 
give him the difference between what your indebtedness 
was and whatever sum he might sell the building for?" 
He answered: "Yes, sir." It will be observed that the 
question embraces other elements than that of his holding
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title to the building as security for Jackson's debt, and, 
while his answer might very well be construed to mean 
that he took title absolute to secure himself from loss 
against Jackson's indebtedness, still, if it be construed 
that he held as mortgagee only, his direct examination 
was plain and explicit to the effect that he held by abso
lute title and claimed to be absolute owner. Harrah him
self testified as follows: "Q. So that your final interview 
with him in your brother's office with respect to this 
matter satisfied you that he was the absolute and un
qualified owner of this property? A. Yes, sir. Q. That 
Jackson had no interest in it at all? A. None whatever.  
Q. And you believed that fully and unqualifiedly at that 
time, didn't you? A. Yes, sir; I did." We have searched 
the record in vain for any fact or circumstance which 
would justify Mr. Harrah in changing the opinion which 
he says he had regarding the ownership of the block at the 
time he had the conversation with Smith referred to in 
the questions quoted, and we are unable to find anything 
in the record upon which an estoppel to Smith's present 
claim of ownership can be predicated. In conclusion, 
we might say that it is only the zeal and ability of the 
plaintiff's counsel in the presentation of the case that 
would cast even a doubt upon Smith's absolute title and 
his entire fairness in all the transactions concerning this 
case.  

To our minds the facts are so strongly in favor of the 
decree of the district court that we have no hesitation, 
whatever in recommending its affirmance.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is

AFmRMED.
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0. C. TARPENNING, APPELLANT, V. J. W. KNAPP, APPELLEE.  

FILED MAY 10, 1907. No. 14,804.  

1. Appeal: INSTRUCTIONS: REVIEW. Errors alleged in instructions to 
the jury must be called to the attention of the trial court in the 
motion for a new trial before they will be considered by this 
court.  

2. - : EVIDENCE: REVIEW. This court will not consider an assign
ment that the trial court erred in receiving evidence over the 
objection of the party. Our attention must be called to the 
specific evidence against which the objection is urged.  

APPEAL from the district court for Saunders county: 
ARTHUR J. EVANS, JUDGE. Affirmed.  

0. C. Tarpenning, pro se.  

Simpson d Good, contra.  

DUFFIE, C.  

Tarpenning brought this action against Knapp to re
cover $250 commission on a sale of lands. The answer set 
up two defenses: First, that the contract of agency was 
not signed by Tarpenning until after January 1, 1906; 
and, second, that defendant himself made the sale in De
cember, 1905. The jury returned a verdict for the defend
ant, upon which judgment was entered, and, the motion 
for a new trial being overruled, the plaintiff has appealed.  

There is plenty of evidence in the record to show that 
Tarpenning did not sign his contract of agency until about 
the time of commencing his action, and a month or more 
after the defendant had himself sold his farm. The court 
instructed the jury to the effect that, under our statute, 
the plaintiff would not be entitled to recover unless they 
found that such contract was signed by both the parties 
prior to the time that the sale was made by the defend
ant, and, also, that to entitle him to recover they must 
find that the sale was brought about by his efforts. In
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the motion- for a new trial no exceptions were taken to 
any of the instructions, and errors therein, if any there 
be, cannot be considered.  

Error is also predicated on the action of the court in 
allowing the purchaser to testify that the efforts of the 
agent had no influence in inducing him to purchase the 
farm. The assignment of errors in this court is general 
and to the effect that the court erred in receiving evidence 
offered by the defendant over plaintiff's objection. This 
is not sufficient. Our uniform holding has been that the 
assignment must point out and specify the particular 
evidence of which complaint is made before we will con
s ider it.  

The judgment being fully supported by the evidence we 
recommend an affirmance thereof.  

ALBERT and JACKSON, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFEIRMED.  

EDGAR JONES, APPELLANT, V. JAMES G. JONES, APPELLEE.  

PFED MAY 10, 1907. No. 14,814.  

Evidence examined, and held not sufficient to sustain a verdict of no 
cause of action.  

APPEAL from the district court for - Adams county: 
ED L. ADAMS, JUDGE. Reversed.  

W. P. MoCreary, for appellant.  

R. A. Batty, contra.  

ALBERT, C.  

The plaintiff filed a petition stating two causes of 
action. The first is for a remainder of $100 of certain 
money collected by the defendant on a note for the plain-
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tiff. The second is for a remainder of $450 alleged to be 
due the plaintiff for services rendered by him as attorney 
for the defendant. The answer impliedly admits that the 
defendant collected $250 on the note for the plaintiff, 
and also admits that the plaintiff had rendered certain 
services as attorney for the defendant, but alleges that 
such services were rendered upon an express contract, 
whereby the compensation was fixed at $100. The defend
ant also pleads payment in full, and sets forth the amounts 
paid and certain items of account against the plaintiff, 
amounting to $359.10, leaving a remainder due the de
fendant of $9.10, for which he asks judgment against the 
plaintiff. The reply is a general denial. The jury found 
no cause of action, and judgment went accordingly. The 
plaintiff appeals.  

The plaintiff contends that the verdict is not sustained 
by sufficient evidence. On the trial of the cause one item 
of credit, amounting to $13.50, charged against the plain
tiff in defendant's answer, was voluntarily stricken out 
by the defendant. As he had only claimed a remainder of 
$9.10 due him from the plaintiff, it is quite clear that, 
with the $13.50 item stricken, the pleadings' show a re
mainder due the plaintiff of $4.40, and the evidence ad
duced bearing on the issues show that the plaintiff was 
entitled to recover at least that amount. It follows, there
fore, that the verdict is not sustained by the pleadings or 
the evidence. We have not overlooked certain evidence 
tending to show a settlement, which in a proper case 
might support a verdict of no cause of action. But no set
tlement was pleaded, and such evidence, therefore, cannot 
be held to warrant a verdict against the plaintiff, in the 
face of the defendant's solemn admission of the record 
that he is indebted to him in a certain amount.  

The amount involved is 5mall, and for that reason it is 
with reluctance that we recommend a reversal of the 
judgment of the district court.

DUFFIE and JACKSON, 0C., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law.  

REVERSED.  

MATT SCHULENBERG V. STATE OF NEBRASKA.  

FILED MAY 10, 1907. No. 14,720.  

Criminal Law: TRIAL. In a prosecution for unlawfully keeping intoxi
cating liquor for sale without a license, it is not error for the 
jury to taste of the liquors seized and produced in evidence at 
the trial, for the purpose of aiding in the determination of the 
question whether or not the liquor is intoxicating.  

ERRoR to the district court for Richardson county: 
JoHN B. RAPER, JUDGE. Affirmed.  

Reavis & Reavis, for plaintiff in error.  

W. T. Thompson, Attorney General, and Grant G.  
IMartin, contra.  

JACKSON, C.  

The defendant was found guilty of unlawfully keeping 
intoxicating liquors for the purpose of sale without li

vonse. He presents the case in this court for review by 

petition in error.  
The. principal and important question arises out of the 

assumption of counsel on either side that the jury were 
required to taste of certain liquors produced in evidence 

on behalf of the-state. The record in that respect presents 
this condition: A state's witness was being examined by 
the prosecution. A portion of the contents of a bottle in 

evidence was poured into a glass, and the witness was re
quired to taste it, and this question was asked: "Q. Is that 

beer? A. I couldn't say whether that is beer or not.  

8
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By counsel for the prosecution: Let the jury sample it.  
(The bottle and contents and glass and contents are 
handed to the jury.) Objected to as irrelevant, incompe
tent, and immaterial, and not a proper way to prove in
toxicating liquors. Overruled. Exception." It will thus 
be seen that it does not affirmatively appear that any of 
the jurors tasted of the liquor. If it is a reasonable infer
ence from the record that they did so, we are of the opin
ion that it was not error.  

The authorities are somewhat in conflict as to the pro
priety of permitting jurors to taste of liquor in prose
cutions of this character, and the question has never before 
been in this court for determination. The appellate court 
of Kansas, in State v. Lindgrove, 1 Kan. App. 51, 41 
Pac. 689, held that it was error to permit jurors to taste 
of liquor produced in evidence. The reasoning seems to 
be that the jurors thus obtained private grounds of belief, 
and that after tasting of the liquor they were properly 
witnesses in the case and disqualified as jurors. We are 
unable to concur in that reasoning. If a belief founded 
on the evidence during the progress of a trial can be held 
to be a private ground of information, then it may be so 
held because of a belief founded on any class of evidence.  
In Commonwealth v. Brelsford, 161 Mass. 61, it is said: 
"There are grave reasons against giving to a jury liquor 
to drink for the purpose of determining whether it is or 
is not intoxicating." We entirely agree with the senti
ment there expressed where such course is taken by di

rection of the court, express or implied. The tasting 
should not be compulsory. A case in point is that of 
People v. Kinney, 124 Mich. 486, where it was held not 
to be-error to permit the jury to taste of liquor where the 
question was whether it was. intoxicating. No reason is 

given to sustain the rule, but we think it is supported 
both by reason and common sense. In the determination 
of a disputed question of fact, there is called in requisi

tion perhaps all the senses of jurors, which they are per
mitted to freely use, and where, in prosecutions of this
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character, liquor is produced in evidence, the jury should 
be permitted to determine in their own way, and by the 
exercise of such of their senses as they choose to employ, 
whether it is intoxicating or not.  

Another question discussed relates to the admission in 
evidence of the affidavit upon which the search warrant 
was issued at the inception of the prosecution, the affidavit 
having been admitted over the objection of the defendant.  
If the court erred in that respect, we are not at liberty to 
consider it, for the reason that the error is not assigned 
in the petition.  

The only other question discussed is the claim of error 
in the giving of the following instruction: "The jury are 
further instructed that whiskey and beer are intoxicating 
liquors within the meaning of the statute, and if you 
find from the evidence, beyond a reasonable doubt, that 
the defendant was on or about the 2d day of September, 
1905, in Richardson county, Nebraska, keeping in his pos
session in the building described in the information in 
this case either beer or whiskey, with the intention of 
disposing of the same without a license, either for himself 
or jointly with others, known as a commercial club, then, 
and in that case, you will find the defendant guilty as 
charged in the information." The objection urged against 
the instruction lies in the use of the words "disposing of 
the same without a license." It is said that one may be 
in possession of intoxicating liquors with the purpose 
of disposing of them without in any manner violating the 
provisions of the statute, although he has no license to 
sell. That is doubtless true, but there is abundant evi
dence in the record to sustain the conviction on the 
charge of keeping intoxicating liquors for sale without 
license, and there was no evidence of any purpose to dis
pose of the liquors in any lawful manner. Under such 
circumstances it was not error to instruct the jury in the 
language used in the statute, and the error in the in

struction, if any, was without prejudice.
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We find no reversible error, and recommend that the 
judgment of the district court be affirmed.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

ROBERT C. GLENN, APPELLANT, v. ARVILLA A. GLENN ET 
AL., APPELLANTS; STATE BANK OF Du BOIS ET AL., 
APPELLEES.  

FILED MAY 10, 1907. No. 14,741.  

1. Judgment: LIENS: PRIORITY. A- judgment creditor who fails to have 
execution issued and levied before. the expiration of five years 
next after the rendition of the judgment'loses the priority of his 
lien as against other bona fide judgment creditors or purchasers.  

2. : PURCHASER. A mortgagee of real estate is a purchaser 
within the meaning of the provisions of section 509 of the code.  

APPEAL from the district court for Richardson county: 
WILLIAM H. KELLIGAR, JUDGE. Reversed with directions.  

Reavis & Reavis, for appellants.  

A. J. Weaver, E. Falloon, John Gagnon and F. Martin, 
contra.  

JACKSON, C.  

The action involves the priority of liens on real estate.  
The plaintiff claims under four mortgages, one recorded 
January 25, 1896, a second March 9, 1899, a third October 
23, 1901, and a fourth on September 12, 1902. One de
fendant, the State Bank of Du Bois, claims under a judg
ment obtained in the county court, a transcript of which 
was filed in the district court on October 23, 1894. The 
defendants Ratekin and Musselman claim under a judg
ment rendered in justice court, a transcript of which 
was filed in the district court December 5, 1899; the de-
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fendant Lore claims under a judgment rendered in the 
county court and transcript filed in the district court 
February 6, 1895. Execution was issued on the judg
ment in favor of the State Bank of Du Bois on Septem
ber 29, 1899, and in February, May, and June, 1901, all 
of which were returned unsatisfied. On December 3, 
1901, the bank caused an execution to issue on its judg
ment, and had the same levied on a portion of the real 
estate involved. Thereupon the plaintiff instituted an 
action in the district court for the purpose of enjoining 
the sale under the execution issued by the bank. The pe
tition in that action, after reciting the plaintiff's interest 
in the property, the rendition of the judgment in favor of 
the bank, and the filing of transcript in the district court, 
charged that the judgment had become dormant because 
no execution was issued and levied for more than five 
years from the date of the judgment, and that the sale 
under the execution would cloud the title covered by 
the plaintiff's mortgage. A temporary injunction was 
obtained restraining the sale. The bank answered in that 
action, admitting the recovery of the judgment and the 
filing of the transcript; further admitting the issuance of 

the execution of December 3, 1901, and the levy there
under; and alleged affirmatively the issuance of execu
tions as of the dates already stated, and the return thereof 
unsatisfied. On May 11, 1904, a decree was entered 
therein dissolving the restraining order issued at the com

mencement of the action, and finding that the judgment 

was not dormant, but was a lien on the real estate prior 
to that of the plaintiff's mortgage. There was involved 

in that proceeding at least two of the mortgages under 

which the plaintiff now claims. The decree in the in

junction proceeding became absolute by reason of a fail

ure to appeal. Executions were issued on the judgment 

under which the defendants Ratekin and Musselman 

claim on May 20, 1901, and May 3, 1905, and returned 

without levy, wholly unsatisfied. Executions were also 

issued and returned without levy on the judgment under
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which the defendant Lore claims, in February, 1895, April, 
1899, and December, 1901. The judgment debtor, who 
was the mortgagor as well, died prior to the commence
ment of this action. His widow and daughter, an only 
child, survive. This action was instituted April 14, 1905.  
The plaintiff now takes the same ground with reference 
to all of the judgments as that taken in the injunction pro
ceeding against the bank, that is, that the judgments are 
dormant, or have at least lost their priority over the mort
gage liens, by reason of the failure to cause executions to 
be issued and levied within five years from the date of 
the judgments. The widow, who claims a homestead 
right and dower interest in the real estate, and the 
daughter, who claims title by descent, take the same 
ground. The decree of the district court sustained the 
contention of the judgment creditors and revived the 
judgments as against the representatives of the deceased, 
the priority of all liens involved being determined and 
established from the dates of the several filings of the 
mortgages and judgment liens, the judgment liens being 
deferred to the homestead and dower rights of the widow.  
The plaintiff and the widow and daughter appeal.  

The claim of appellants is that, in order to preserve 
the priority of a judgment lien over another bona fide 
judgment creditor or purchaser, the issuance of an exe
cution must be accompanied by an actual levy. Two sec
tions of the code are involved in the inquiry. In section 
482 it is provided: "If execution shall not be sued out 
within five years from the date of any judgment that now 
is or may hereafter be rendered in any court of record in 
this state, or if five years shall have intervened between 
the date of the last execution issued on such judgment and 
the time of suing out another writ of execution thereon, 
such judgment shall become dormant, and shall cease to 
operate as a lien on the estate of the judgment debtor." 
That portion of section 509 involved reads as follows: 
"No judgment heretofore rendered, or which hereafter 
may be rendered, on which execution shall not have been
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taken out and levied before the expiration of five years 

next after its rendition, shall operate as a lien upon the 

estate of any debtor, to the preference of any other bona 

fide judgment creditor (or purchaser)." In Dorr v. Meyer, 

51 Neb. 94, it was held that a subsequent mortgagee of 

real estate is a subsequent purchaser thereof within the 

meaning of section 16, ch. 73, Comp. St. 1903, one of the 

provisions of the recording act. Under the rule there an

nounced it would appear that a mortgagee should be held 

to be a purchaser within the meaning of the provisions of 

section 509 of the code. Unaided by any previous con

struction of sections 482 and 509, and giving to the lan

guage employed its ordinary meaning, it would seem that 

as against the judgment debtor, the issuance and return 

of an execution without levy is sufficient to prevent the 

judgment from becoming dormant, but, in order to pre

serve the priority of the judgment lien, it is necessary that 

an actual levy should be made. Section 509, as it is found 

in the Revised Statutes of 1866, provided: "No judgment 

-heretofore rendered, or which hereafter may be rendered, 
on which execution shall have been taken out and levied.  

before the expiration of one year next after its rendition, 
shall operate as a lien upon the estate of any debtor to the 

prejudice of any other bona fide judgment creditor." Con

struing this provision in Miller v. Finn, 1 Neb. 254, 294, it 

was held: "This section of the code is explicit in itself, and, 
as regards a judgment on which execution has not been 

taken out and levied within one year next after its rendi

tion, it is conclusive upon the creditor that his judgment 

shall not operate as a lien on the estate of the debtor to 

the prejudice of any other bona fide judgment creditor.  

The lien is effectually dead and gone, so far as respects 

the rights and interests of such other bona fide judgment 

creditor, and a levy and sale of the debtor's lands upon 

-the judgment of such other bona, flde judgment creditor 

passes the lands absolved and wholly discharged from the 

first lien." In the code of 1873 this provision is found 

amended to extend the limitation to five years, and the
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word "preference" is contained in the section in lieu of 
the word "pre.judice," as it formerly existed. In 1891 
his section was further amended to include purchasers.  

in Godman r. ogygs, 12 Neb. 13, it was determined that 
an execution issued by a clerk of the district court upon 
a transcript of a judgment of a justice of the peace or 
county judge and delivered to the sheriff, and by him 
levied upon real estate, and afterwards, before the sale, 
returned unsatisfied by order of the creditor in execution 
would prevent the judgment becoming dormant, and that 
in such case the execution had been sued out within the 
meaning of section 482 and the lien of the jud1gment con
rinued. To the same effect is Reynolds v. Cobb, 15 Neb.  
378.  

The force of what appears to be the plain meaning of 
section 509 is somewhat weakened by what is said in 
Harker v. Potter, 55 Neb. 25. From the statement of facts 
in that case it appears that Kate Bird Curtis became the 
assignee of certain judgments rendered in the district 
court for Douglas county in 1888; that she had not suf
fered the judgments to become dormant (presumably be
cause executions were issued and returned, although it is 
not so stated); that no actual levy was made until Febru
ary 1, 1894, when she caused executions to issue and a 
levy to be made upon certain real estate, which was sold 
under the levy and bid in by her. On Mlay 4, 1889, George 
A. Hoagland recovered judgment against the same debtor 
in the district court, and on May 3, 1894, execution issued 
on this judgment and was levied on the property claimed 
by Kate Bird Curtis by virtue of her purchase at sheriff's 
sale. It will be observed that the levy of the execution 
on the judgments held by Kate Bird Curtis was not made 
within five years from the rendition of the judgments.  
The learned commissioner who wrote the opinion in that 
case, in sustaining the title of Kate Bird Curtis and dis
posing of the claim of Hoagland made under the provis
ions of section 509 of the code, said: "Originally this stat
ute contained the word 'prejudice' where now occurs the
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word 'preference,' and it-may have been by inadvertence 
that the substitution of the one wo d for the other was 
brought about, but we find the word 'preference' in the 
statute, and cannot ignore it. We cannot endow the word 
'preference' with the meaning which inheres in the word 
'prejudice,' merely that such forced construction may 
restrict the operation of the provisions of section 477. The 
conclusion which we reach on this branch of the case is 
that the judgments held by Kate Bird Curtiss, and the 
execution sales thereunder, entitle her to a priority over 
George A. Hoagland." This opinion is entitled to respect
ful consideration, but I find myself unable to agree with 
the conclusion there reached. Preference implies prece
dence or priority. A judgment lien is created by statute, 
and is destroyed by statute if its provisions requiring the 
taking out of an execution are not complied with. Halmes 
r. Dovey, 64 Neb. 122.  

Section 477 of the code provides: "The lands and tene
ments of the debtor within the county where the judgment 
is entered, shall be bound for the satisfaction thereof, 
from the first day of the term at which judgment is ren
dered." But the lien is not made perpetual, and is subject 
to the limitations contained in the code. The legis
lature, having provided by law when and how a judg
inent may become a lien upon real estate, might well pro
vide how the priority of such liens could be continued, and 
offer some inducement to diligent creditors. This ap
pears to have been accomplished by the provisions of see
tion 509 of the code; and, giving effect to that section, we 
hold that the priority of a judgment lien may be con
tinued as against other bona fide judgment creditors and 
purchasers only by the issuance of an execution and an 
actual levy within the time limited by statute. The judg
ment creditors in this case, however, do not all stand upon 
the same footing in that respect. The priority of the lien 
held by the State Bank of Du Bois over two of the mort
gages in suit was determined by the decree of May 11, 
1904, and has become res judicata. The judgment liens
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in suit should be held to be subordinate to the liens of the 
plaintiff's mortgages, except as above indicated, but 
effective as against the title of the daughter of the 
decedent.  

It is recommended that the decree of the district court 
be reversed and the cause remanded, with instructions to 
enter a decree in conformity with the conclusion here 
reached.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded with instructions to enter a decree 
in conformity with the conclusion here reached.  

REVERSED.  

CITY OF LINCOLN, APPELLANT, v. EDWARD T. McLAUGHLIN 

ET AL., APPELLEES.  

FILED MAY 10, 1908. No. 14,799.  

1. Cities: STREETS: LIMITATIONs. The general statute of limitations 
has no application to an action brought by a city, town or village 
for the recovery of the title or possession of a public road, street, 
alley, or other public ground.  

2. Estoppel. In order to constitute an equitable estoppel by silence 
or acquiescence, it must be made to appear that the facts upon 
which it Is sought to make the estoppel operate were known to 
the parties against whom the estoppel is urged.  

APPEAL from the district court for Lancaster countv: 
EDWARD P. HOLMES, JUDGE. Reversed.  

E. C. Strode and Dennis J. Flaherty, for appellant.

T. J. Doyle, contra.
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JACKSON, C.  
In 1888 Chase platted an addition to the city of Lincoln, 

known as "Chase's Second Subdivision." The plat covered 
an extension of Washington street. J. C. Williams pur
cliased lots 7 and 8 in block 1 of this subdivision in 1892, 
and in 1893 erected a dwelling house thereon, which by 
mistake was partially extended into the street. A mort

gage given by Williams and his wife was foreclosed on 
these lots, and a sheriff's deed issued to Francis M. Met
calf and Betsy M. Doubleday on August 9, 1899. Edward 
T. McLaughlin acquired title through the grantees at the 
sheriff's sale on May 25, 1903. This action was instituted 
by the city of Lincoln in January, 1905, to recover the 
possession of that portion of the street covered by the 
dwelling house erected by Williams. The answer denies 
that any part of the dwelling is in a street of the city; 
alleges that the house was erected by Williams where it 
now stands, with the consent and by the direction of the 
city of Lincoln; and contains a plea of adverse possession.  
The defendants had judgment, and the city appeals.  

The principal contention of the defendants is that the 
city is equitably estopped from now enforcing its right to 

possession. The doctrine of estoppel, however, has no ap
plication under the facts presented by the record. There 

is an entire lack of evidence that the city authorities knew 
that the house was being erected, or any part of the street 

occupied by Williams for private purposes, until after the 

diwelling was completed. In order to constitute an equi
table estoppel by silence or acquiescence, it must be made to 

appear that the facts upon which it is sought to make the 

estoppel operate were not only unknown to the party urg
ing it, but that they were known to the party against whom 

the estoppel is urged. Nash v. Baker, 40 Neb. 294. The 

general statute of limitations does not run against the 

right of a city, town, or village to maintain an action for 

the recovery of the title or possession to a public road, 
street, alley, or other public grounds. Code, sec. 6.
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The judgment finds no support in the record, and we 
recommend that it be reversed and the cause remanded 
for further proceedings.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED.  

PETER G. COX, APPELLANT, V. PETER ANDERSON, SIERIFF, 
ET AL., APPELLEES.  

FILED MAY 10, 1907. No. 14,802.  

Injunction: JUDGMENT. Injunction will not lie to restrain the enforce
ment of a judgment obtained in an action at law, where there 
is no claim of want of jurisdiction or of fraud or mistake, and 
where the situation of the parties remains unchanged.  

APPEAL from the district court for Boyd county: 
.JAMES J. HARRINGTON, JUDGE. Affirmed.  

A. H. Tingle and D. A. Harrington, for appellant.  

N. D. Burch and M. F. Harrington, contra.  

JACKSON, C.  

On June 13, 1902, the land involved was covered by 
the homestead entry of Peter G. Cox, and on that date 
Levi P. Wells instituted before the register and receiver 
of the local land office at O'Neill, Nebraska, a contest 
against this entry. Proceedings were had resulting in the 
cancelation of the entry, and a homestead entry by 
the successful contestant. Thereafter, in an action for the 
forcible detention of the premises, Wells had judgment 
in the district court for possession. A writ of restitution
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was issued, but before service of the writ Cox obtained, 
in this action, a temporary injunction restraining the 

sheriff from proceeding under the writ. On the final hear

ing in the district court the temporary order of injunction 

was dissolved, and the action dismissed. The plaintiff 

appeals.  
The ground upon which the injunction was asked, and 

upon which it is now sought to sustain it, is that, after 

Wells secured the cancelation of the homestead entry made 

by Cox and filed on the land in his own behalf, Cox in turn 

contested the Wells entry, and that the latter contest was 

pending at the time the judgment of restitution was ren

dered in the state court, and is still pending. It is alleged 

in the petition that the contest was put upon the ground 

that Wells was not qualified to make a homestead entry, 

and that the department of the interior had so held, but 

the proof does not sustain these allegations. It seems that 

the last contest was denied because the allegations in the 

affidavit of contest were insufficient in law. Upon appeal 

to the department of the interior, the affidavit was held 

sufficient, and the judgment of dismissal reversed. The 

contest was again dismissed by the register and receiver of 

the local land office for want of prosecution, and, if pend.

ing at all, it is on appeal from the last order of dismissal.  

But, independently of these considerations, the judg

ment of the district court was right. This is a collateral 

attack on the judgment of restitution. There is no charge 

in the petition of a lack of jurisdiction in the forcible de

tention action. There are no allegations of fraud, accident, 

surprise, or mistake. The grounds upon which it is now 

sought to maintain an injunction, if available at all, were 

known to the appellant when the detention action was 

commenced, and should have been pleaded as a defense in 

that action. A party to an action cannot be permitted to 

so assail a judgment rendered therein. Bryant v. Esta

'brook, 16 Neb. 217; Hilton v. Bachim an, 24 Neb. 490; 

Cizek v. Cizek, 69 Neb. 797; City of Ft. Pierre v. Hal, 19 

S. Dak. 663, 104 N. W. 470.
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The order of dismissal should be affirmed.  

DUFFIE and ALBERT, CO., concur.  

By the Court: For the reasons statel in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

STATE, EX REL. JAMES P. ELLIS ET AL., RELATORS, V.  

LEONARD D. SWITZER ET AL., RESPONDENTS.  

FILED MAY 10, 1907. No. 14,944.  

1. Mandamus: COUNTIES: BRIDGE REPAIRS: EVIDENCE: PRESUMPTIONS.  

Where a mandamus is sought to compel the commissioners of a 
county to repair a bridge, and it becomes necessary for the court 
to ascertain the amount in the treasury and available for such 
purpose, and it appears that the county has, without advertising 
for bids and letting contracts to the lowest bidder, incurred 
liabilities amounting to $4,000 for sundry repairs, the items of 
which are not disclosed by the evidence, the court will not as
sume, in the absence of evidence to that effect, that any one 
contract was for more than $100 and therefore in violation of 
section 83, ch. 78, Comp. St. 1903.  

2. - : BRIDGE REPAIRS: DISCRETION OF COUNTY COMMISSIONERS. In 

determining the character of repairs to be made to bridges, and 
what bridges shall be repaired, when there are not sufficient 
funds for all, the court will not control the discretion of county 
commissioners, unless there is a clear abuse of such discretion.  

ORIGINAL application for a writ of mandamus to compel 
respondents, as county commissioners, to repair a bridge.  
Writ denied and action dismissed.  

G. W. Wertz, for relators.  

C. A. Rawls, Byron Clark and E. R. Ringo, contra.  

CALKINS, C.  

This was an original application by the relators, who are 
citizens and taxpayers of Cass county, for a mandamus to
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compel the respondents, who are the county commissioners 
of Cass and Sarpy counties, to repair a bridge across the 

Platte river near Lousiville, in Cass county, where the 
Platte river forms the boundary between the two counties 

named. An alternative writ was issued November 7, 1906, 
returnable January 7, 1907; and, the respondents having 

answered, the cause is now submitted upon the pleadings, 

an agreed statement of facts, and the depositions of the 

respondents, commissioners of Sarpy county.  
The bridge in question consists of 132 spans of 22 feet 

each. It was built in 1890, at a cost of $10,000, defrayed 

by bonds voted by Louisville precinct in Cass county; and 

has since been kept in repair, when in use, by the county 

of Cass, and citizens of Louisville precinct. It was ex

tensively repaired in 1900, and was partially destroyed in 

1903, and again in March, 1905, at which time some 30 

spans were carried away. Since that time it has been out 

of use. On August 15, 1905, the relators Richey and 

Panokin appeared before the commissioners of Cass 

county, and represented that the repairs of said bridge 

could be made for not to exceed $5,000; and said com

missioners thereupon resolved that an emergency existed 

for the repair of said bridge, and invited the commissioners 

of Sarpy county to join them in the repair of the same, 
notifying them that if they failed to do so the county of 

Cass would proceed to make such repairs and collect from 

Sarpy county its just proportion of the cost thereof. The 

commissioners of Sarpy county did not reply to this 

notice until June 18, 1906, at which time they refused to 

join in making such repairs. At about this time the re

lators Richey and Panokin examined the plans and speci

fications for the repairs of said bridge, which they ap

proved, and which were then adopted by the commissioners 

of Cass county, who immediately ordered the clerk to ad

vertise for bids for the construction thereof. In response 

to such advertisements three bids were received, and 

opened .Tuly 19, 1906, the lowest one aggregating $14,000.  

Thereupon the commissioners rejected all bids on the
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ground that they did not feel justified in expending that 
amount of money at that time. On November 5, and after 
they had received notice that the alternative writ issued 
herein wouki be applied for, they adopted a resolution 
reciting that the resolution above referred to had been 
passed under the belief that there would be sufficient 
funds in the treasury of Cass county which might be law
fully used for that purpose; that since the passage of said 
resolution it had been ascertained that the cost of such 
repairs would far exceed the estimate made at the time of 
passing said resolution; that owing to rains and washouts 
throughout the county there were many bridges needing 
repairs, which were of greater public utility than the 
Louisville bridge; that after paying for bridges already 
contracted for and those needing repairs there would not 
be sufficient funds to repair the Louisville bridge; and re
solving that the action theretofore taken be rescinded and 
annulled.  

It appears from the stipulation of facts that on Jan
uary 1, 1907, there was in the Cass county bridge fund 
from the taxes of 1905 the sum of $466. The total levy 
for 1906 was $18,245.10, of which $1,416.15 was railroad 
tax eijoined, leaving 85 per cent. of the remainder, or the 
sum of $14,304.86. But it is agreed that there were orders 
out for the construction of bridges amounting to the sum 
of $4,000; and if we deduct the latter sum it leaves for 
the construction and repair of bridges until the next levy 
shall beCome available only the sum of $10,304.86, which 
added to the $466 on hand, makes a total of $10,770.86.  
In Sarpy county the total uncollected levy for the bridge 
fund for 1906 on January 7 was $10,072.06; but, after 
deducting 15 per cent. and the amount of railroad tax en
joined, there remains but $6,836.63, to which must be 
added the amount of cash on hand at that date, $1,187.30, 
making a total of $8,023.93. Against this there were 
claims allowed $1,056.42, registered warrants $1,975.19, 
and taxes paid under protest $334.64, or a total of $3,366.
25, which, deducted from the sum otherwise available,
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leaves a balance of $4,657.68. On October 11, 1906, the 
commissioners had advertised for bids for a steel bridge, 
and let the contract therefor November 17 at the price of 
$2,500, and if we deduct this latter sum it leaves but 
$2,157.68 available.  

It is stipulated that Charles A. Richey, a financially 
responsible citizen of Cass county, states under oath that 

he is ready to enter into a contract, with sufficient bonds 
to repair the bridge according to the original plans for 
$7,600; but that "in the judgment of the respondents" the 

bridge as originally constructed is not a practical bridge, 
-and that it would be a waste of public money to recon

struct it according to the original plans; that it should be 

made stronger in several respects, and as good as required 

by the plans and specifications under which the bids of 

July 19, 1906, were made at a necessary cost of $14,000.  

It is further stipulated that there are nearly 1,600 bridges 

in Cass county, more than 700 of which are 16 feet or more 

in length; that there never had been less than 40 bridges 

in need of repair and reconstruction each and every year, 

and that in years of heavy rainfall this number is greatly 

increased; that the county has never had sufficient funds 

to do all the work necessary in repairing and rebuilding 

bridges in any one year; that at the date of the hearing 

there were, in the "judgment" and according to the "con

clusions" of the commissioners of Cass county, 8 bridges 
in need of immediate repair, which would cost $7,300, all 

of which bridges were of greater utility and accommodated 

more travel than the Louisville bridge, and should, in 

the opinion of the commissioners, be repaired in preference 

thereto.  
The evidence of the commissioners of Sarpy county 

shows that there are other bridges in said county needing 

repairs, but it is so indefinite as to the extent and costs of 

such repairs that it is of little value.  

1. The agreed statement of facts gives the state of the 

bridge funds in the respective counties in October and 

9
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November, 1906, but is lacking in the amount of liabilities 
incurred at those dates, and we have taken their status 
at the date of the return of the writ. There does not seem 
to have been any unusual expenditure made or incurred 
between the application and the return of the writ, unless 
it be the contract for the steel bridge by Sarpy county.  
We do not think the issuance of an alternative writ should 
prevent the ordinary and usual transaction of the busi
ness of the county board; and it appears that only $838.55 
was contracted by Cass county between the date of the 
notice of the application for the writ and the date of the 
return, which cannot materially affect their ability to 
comply with any judgment we might make.  

It is contended by the relator that the liabilities in
curred by the county of Cass, amounting to the sum of 
$4,000, which the respondents seek to deduct from the 
amount otherwise available, was incurred in violation of 
section 83, ch. 78, C.omp. St. 1905, and should not be con
sidered. This statute provides for the letting to the lowest 
bidder of all contracts in excess of $100, but the stipulation 
fails to disclose the amount of any of the items making 
tip the sum of $4,000, and we cannot presume that any 
one of them was in excess of $100. Even if this were not 
so, it was held in Cass County v. Sarpy County, 66 Neb.  
476, that one who furnishes labor and materials for the 
creation of a public work in good faith, but in the absence 
of a contract such as is required by the statute, is entitled 
to recover their reasonable value, and we cannot disregard 
this liability in estimating the funds available in the bridge 
fund of Cass county.  

2. The duty of Cass and Sarpy counties to maintain 
this bridge is enjoined by sections 87, 88, 89 and 90, ch. 78, 
Comp. St. 1905, and has been judicially determined in the 
cases which have been before this court. In Dutton v.  
State, 42 Neb. 804, it was held that the bridge is the prop
erty of the public and a part of the piblic highways of 
the state, and that it is the duty of the conmissioners of 
Cass county to keep the south half thereof in repair. In
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State v. Commissioners, 58 Neb. 244, this court affirmed 
a judgment of the district court for Cass county deny
ing a mandamus to compel the commissioners of Cass 
county to repair the north half thereof. In Cass County 
v. Sarpy County, 63 Neb. 813, and 66 Neb. 473, 476, the 
liability of Sarpy county to Cass county for repairs was 
determined; while in Iske v. State, 72 Neb. 78, it was held 
that mandamus would lie to compel Sarpy county, when 
notified so to do by Cass county, to either join in a contract 
to make repairs, or to unequivocally refuse so to do. From 
these cases, and the sections of the statute above referred 
to, it seems there is no doubt that it is the duty of the 
respondents to keep this bridge in repair, if they have 
funds at their disposal reasonably available for that pur
pose. The duty to repair involves the duty to determine 
and specify the character of the repairs within the. limits 
of their reasonable discretion. It is a general principh( 
that the building of bridges, or the making of local im
provements, is a discretionary power entrusted to public 
and municipal corporations, and, when the proper author
ities have in good faith decided, mandamus will not issue 
to compel them to a different course. Dillon, Municipal 
Corporations (4th ed.), sec. 836. Such was the rule 
adopted in State v. Kearney County, 12 Neb. 6, and it 
was there applied in a case where the commissioners had 
not sufficient funds to make all the repairs demanded.  
Such, it seems to us, must be the rule.  

The county board is forbidden by statutory provisions 
highly penal from incurring liabilities beyond its legal 
levy and lawful appropriation, and it must often happen 
that that body is forced to choose between objects of ex
,penditure both of which are necessary. When they build 
.or repair a bridge, the commissioners must necessarily de
cide upon the material to be used and the character and 
design of the structure. If from their experience they are 

.convinced that the original design of a structure is faulty, 
and that it would be a waste of public money to recon
struct it according to the original plan, it is their duty to
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make such changes as in their best judgment are neces
sary under all the circumstances. In this case it appears 
that the commissioners of Cass county had on hand on 
January 7, 1907, between $10,000 and $11,000 in the bridge 
fund, to be used in making such repairs as were then neces
sary, and as would likely develop in the six months to 
elapse before the next levy should become available. The 
commissioners, being residents of Cass county, would have 
a personal knowledge of local conditions, the character and 
amount of travel upon the different highways, and the 
relative importance of the different bridges. Having in 
charge nearly 1,600 bridges, they should acquire by ex
perience the capacity to judge of the merits of different 
plans and methods. With these opportunities, they have 
decided: First, that it would be a waste of public money 
to rebuild this bridge according to the original plan, and 
that the least price for which it can be properly con
structed is $14,000; second, that there are 8 other bridges 
in need of immediate repair, which will cost $7,300; and, 
third, that the bridges last above mentioned are of greater 
utility to the taxpayers of the county of Cass than the 
bridge in question, and that the travel over them is greater 
than over the Louisville bridge.  

The form of the stipulation of facts precludes the re
lators from asserting that these were not the honest con
clusions of the commissioners. Paragraph 14 of the state
ment stipulates that in the judgment of the respondents 
the bridge as heretofore constructed was not a practical 
bridge, while paragraph 25 of the statement stipulates 
that paragraph 8 of the answer states the judgment and 
conclusions of the commissioners, and paragraph 8 of the 
answer covers the second and third conclusions above 
stated. The word "judgment" is here used as synonymous 
with "opinion" and "belief." When the stipulation agrees 
that it is their opinion, it necessarily follows that it must 
be their real opinion, and therefore their honest convic
tion. But there is nothing in the record to impeach the 
soundness of their conclusions. There is no evidence
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offered from which we would be justified in arriving at 
a different conclusion. If it is our duty to determine 
whether the bridge should be repaired according to the 

original plans or according to the specifications approved 
by the commission'ers of Cass county for that purpose, 
we are without any data upon which to base our decision.  
If it is our duty to decide whether the other bridges are 
in need of immediate repair, there is nothing before us to 

enable us to form a correct opinion. Or, again, if it is 
our duty to decide whether the 8 bridges are of greater 
utility than the Louisville bridge, the facts are not before 

11s.  
The decision of the county commissioners of Cass county 

above referred to being made within the limits of their dis

cretion, and not impeached for bad faith nor any error 

shown therein, it follows that they would not have enough 

money left, after repairing the 8 bridges,. to repair one

half of the Louisville bridge according to the plans adopted 

by them and approved by the relator Richey at the time, 

and scarcely enough to repair one-half of the same accord

ing to the original plan and as proposed by Mr. Richey.  

For us to say that the commissioners must repair the 

bridge according to the latter plan would be for us to 

decide if such a course was a wise expenditure of the public 

funds, or whether ordinary prudence and economy de

manded that the work be done according to the plans 

adopted by the commissioners. This we do not conceive 

it our duty to do; and, if it were, we are without any evi

dence upon which to determine the question.  

So far as Sarpy county is concerned, its commissioners 

have shown a determination to avoid, if possible, any ex

penditure upon this bridge. They evidently have not the 

funds available to pay one-half of $14,000 for the repair of 

the bridge; and whether they have sufficient to pay one-half 

of $7,600 depends upon whether the liabilities for the 

steel bridge advertised for October 11 and contracted for 

November 17, 1907, should be deducted. In view of the 

conclusion at which we have arrived concerning the decis:
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ion of the commissioners of Cass county, it is unnecessary 
for us to pass upon this question.  

It follows that the peremptory writ must be denied.  

By the Court: For the foregoing reasons, the writ is 
denied and the case dismissed.  

WRIT DENIED.  

JAMES J. RUCKLEY V. STATE OF NEBRASKA. .  

FIXD MAY 24, 1907. No. 14,870.  

1. Criminal Law: EVIDENCE. The positive testimony of one apparently 
credible witness identifying .the defendant as the perpetrator of 
the crime may be sufficient to support a conviction, when the 
defendant is shown by other witnesses to have been, in the 
vicinity of the commission of the crime at the time it was com
mitted, and there is no explanation of his presence there, and 
the corpus dolicti is clearly proved.  

2. Robbery: PENALTY. The statute defining the crime of robbery gives 
the court a large discretion in fixing the punishment. This dis
cretion is to be exercised according to the aggravation of the 
crime committed. It was not contemplated by the legislature 
that the extrem- penalty allowed by the statute should be im
posed for the first offense, when any mitigating circumstances 
are shown in the evidence.  

ERROR to the district court for Douglas county: ABRA
HAM L. SUTTON, JUDGE. Affirmed as modified.  

John W. Cooper and A. G. Wolfenbarger, for plaintiff 
in error..  

W. T. Thompson, Attorney General, Grant G. Martin 
and A. G. Murdock, contra.  

SEDGWICK, C. J.  

The defendant in the district court for Douglas county 
was convicted of the crime of robbery as defined in sec

.ion 13 of the criminal code. He complains of two principal 
matters in which he contends that the judgment of the trial

[VOL. 7986 NEBRASKA REPORTSK



Buckley v. State.  

court was erroneous. First: That the verdict against him 

is not supported by the evidence; and, second, that his 

punishment is excessive.  
1. The first contention is based mainly upon the lack 

of evidence, as he thinks, to identify him as the person who 

committed the crime. On the evening of November 9, 1905, 
Mr. Healey was alone in his saloon in South Omaha, when 

two men entered. One of them presented a revolver and 

commanded Mr. Healey to hold up his hands. Mr. Henley 

was overawed and at once complied, and, while he was so 

under the control of the man with the revolver, the other 

stranger took the money from the register, amounting to 

about $9, and,. after warning Mr. Healey that if he gave 

alarm within ten minutes he would be killed, they -left 

with the money they had secured. Mr. Hea'ey identitled 

the defendant as the man who threatened him with the 

revolver. He is very positive in this testimony, and ap

pears, so far as the evidence contained in the record shows, 
to have been a fair: and intelligent witness. He is to some 

extent supported in this identification by several witnesses, 
one of whom testifies that he left Mr. Healey's saloon a 

few minutes before the time that Mr. Healey testifies that 

the robbers entered. This witness testifies that, as he 

went out of the door of the saloon, he passed two men 

whom he describes substantially as the two men are de

scribed by Mr. Healey, and he positively identifled this de

fendant as one of these two men. There was an electric 

street light in front of the saloon door, from 50 to 75 

feet distant, and the witness obtained a fair view of the 

personal appearance and the countenance of the man who 

he is certain was this defendant. The record discloses no 

reason for rejecting the testimony of these witnesses, 

nor for concluding that the jury ought not to have be

lieved them, and, if this -evidence is believed, it was suffi

cient, supported as it was by that of several other wit

nesses, to justify the conviction. We are satisfied that this 

verdict ought not to be set aside for want of evidence to 

support it.
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2. The conviction, as before stated, was under section 
13 of the criminal code. The punishment prescribed for 
the crime there defined is "imprisonment in the peniten
tiary not more than fifteen nor less than three years." 
This defendant was given the extreme penalty allowed by
law. The legislature has left a wide margin for the exer
cise of discretion by the trial court. The defendant is a 
man nearly 50 years of age. So far as the evidence dis
closes this is his first serious offense. The record shows 
that he had been in jail shortly before this crime was com
mitted, but for what offense, if any, is not shown. The 
statute defines this crime in these words: "If any person 
shall forcibly, and by violence, or by putting in fear, take 
from the person of another any money or personal prop
erty, of any value whatever, with the intent to rob or 
-teal." The statute contemplates various degrees of guilt 
in the crime of robbery, calling for punishment varying 
from three years in the penitentiary to five times that 
length of time. Was the offense committed by this de
fendant of the most aggravated nature possible? If so, 
the punishment imposed was contemplated by the legis
lature when the statute was enacted. . The crime com
mitted was by no means of so trifling a nature as appears 
to be contended in the brief of defendant's counsel. The 
conduct of the defendant, as described by the complaining 
witness, indicates a dangerous man. If he was without 
prior experience in crimes of this character, he evidently 
had thoroughly considered his course of procedure in 
executing it. There was no hesitation or delay on his part, 
and, when they had secured the money, they cursed Mr.  
Healey because the amount was so small, and debated be
tween themselves the propriety of killing him then and 
there. The crime of robbery has always been considered a 
serious and aggravated offense. To trespass upon the 
property of ancther, to interfere with his personal liberty, 
to threaten his life under circumstances that make it seem 
probable that the threat will be executed, to steal his prop
erty, and to gain possession of his money for that purpose
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by a combination of these crimes, constitutes this crime of 

robbery, which society has always considered to call for 
severe punishment. But the crime was not of the most 

aggravated form of robbery possible. The amount stolen 

was small. The crime was committed in a business place, 
and not in a dwelling house, and no actual injury was 

clone either to the person or property of the complaining 

witness except the taking of the small amount of money.  

To a man of nearly '50 years of age, imprisonment in the 

penitentiary for 15 years is a terrible punishment indeed.  

It is virtually imprisonment for life. Such severe sen

tences, more than anything else, tend in after years to 

arouse public sympathy for the criminal, which sometimes 

leads to the unreasonable exercise of the pardoning power.  

Nothwithstanding the confidence we have in the discre

tion of the trial judge who heard the evidence in this case, 

we believe that this sentence ought to be reduced. There 

have undobutedly been convictions of the crime of robbery 

calling for less punishment than this, but there have been 

many in which the crime was much more serious, as the 

records of this court will show.  
The sentence is reduced to imprisonment in the peni

tentiary for ten years, and the judgment so modified is 

affirmed.  
JUDGMENT ACCORDINGLY.  

FRED BECKMAN, APPELLEE, V. LINCOLN & NORTHWESTERN 

RAILROAD COMPANY, APPELLANT.  

FILED MAY 24, 1907. No. 14,987.  

1. Eminent Domain: EXERCISE OF RIGHT. A railroad company cannot 

exercise the right of eminent domain, except to take, hold and 

appropriate so much real estate as may be necessary for the 

location, construction and convenient use of its own road, and 

It has no authority to take land for the use of another company 

in the construction of the road of the latter.
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2. ---- A railroad company which has leased its lines 
may, if the lease so provide, extend its lines for the benefit of 
its lessee, and for this purpose may maintain condemnation 
proceedings in Its own name.  

3. -: INJUNCTION: EVIDENCE. Where a plaintiff, in an action to 
restrain a railroad company from entering upon his land and 
constructing a railroad, pleads that the defendant company has 

.instituted condemnation proceedings and deposited the damages 
as required by law, and that the road is being constructed across 
his land pursuant to such proceedings, and that the proceedings 
are void because the road is in fact being constructed by and 
for another company, the burden is upon him to prove the 
latter allegation.  

4. Evidence examined, and held insufficient to establish the plaintiff's 
allegation that the road is not in fact being constructed by and 
for the corporation which is seeking to obtain the right of way 
by condemnation proceedings.  

APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Reversed and dismissed.  

J. W. Deweese and F. E. Bishop, for appellant.  

Field, Ricketts & Ricketts, contra.  

SEDGWICK, 0. J.  

This action is brought to restrain the Lincoln & North
western Railroad Company, a corporation, from entering 
upon the plaintiff's land and constructing, or permitting 
the Chicago, Burlington & Quincy Railway Company to 
construct, a railroad thereon, claiming the right by virtue 
of certain condemnation proceedings. The defendant, the 
Lincoln & Northwestern Railroad Company, was incor
porated under the laws of this state in 1879 to construct a 
line of railroad from the city of Lincoln, Nebraska, to 
Columbus, Nebraska, and thence to the north boundary of 
the state. The road has been constructed as far as to 
Columbus. In the following year it leased its right of way 
and all of its property and franchises to the Burlington 
& Missouri River Railway Company in Nebraska (a cor
poration also organized under the laws of this state) for
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the period of 999 years. Afterwards the Chicago, Bur
lington & Quincy Railroad Company purchased the road 
and property of the Burlington & Missouri River Railway 
Company, including the lease from the defendant com

pany. In May, 1906, the defendant company began pro

ceedings in the county court of Lancaster county to con

demn a right of way across the plaintiff's land for the con

struction of a railroad. On its application, appraisers 

were appointed and the plaintiff's damages appraised, and 

the amount so found was deposited by the defendant com

pany with the county court, and afterwards appeals were 

taken by both parties to the district court. Those appeals 

are still pending. While the application was pending in 

the county court, and before the damages had -been as

sessed, the plaintiff sought to question in that court the 

right and authority of the defendant to exercise the right 

of eminent domain, but was not permitted to do so by 

reason of lack of jurisdiction to determine such a question.  

The plaintiff then began this action in the district court 

for Lancaster county. Upon the trial of the action in the 

district court, judgment was entered enjoining the defend

ant as prayed, and from that judgment the defendant has 

appealed to this court.  
1. The defendant objects that the plaintiff is not entitled 

to relief by injunction, and that the relief which the plain

tiff seeks could only be obtained in an action of quo war

ranto to determine the rights and powers of the defend

ant corporation. We do not see any merit in this objec

tion. The matters complained of in the petition are not 

that the defendant is seeking to exercise powers not given 

it by its articles of incorporation under the law. It is not 

claimed that the defendant is without the general power to 

exercise the right of eminen t domain, but that its at

tempted exercise of that right in this particular case is 

unlawful. There can be no doubt that a court of equity 

may enjoin a corporation from exercising its corporate 

powers in an unlawful manner to the injury of an indi

vidual, when the ordinary course of the law affords no



92 NEBRASKA REPORTS. [VoL. 79 
Beckman v. Lincoln & N. W. R. Co.  

adequate remedy. Under the law of this state, as it has 
been construed, the landowner, when his property is taken 
by a railroad corporation in condemnation proceedings 
by virtue of the right of eminent domain, has no adequate 
remedy in those proceedings against the wrongful taking 
of the pronerty for other purposes than for the necessary
uses of the corporation seeking to condemn the land. In 
.IHattheis v. Fremont, E. (- 31. V. R. Co., 53 Neb. 681, it 
is determined that the county court has no jurisdiction to 
afford such relief. An appeal to the district court does 
not vacate or supersede the proceedings in the county court 
so as to prevent the railroad company from proceeding 
with the construction of its road upon the land, which 
may be completed and the road in operation before the 
matter is finally heard in the district court. Any relief 
that the district court might then afford cannot be said to 
be adequate. On the other hand, it is equally cleat that 
the corporate existence of the defendant cannot be at
tacked, nor its right to exist and exercise its corporate 
franchises challenged by a private individual in this form 
of action.  

2. The contention of the plaintiff is, in substance, that 
the defendant is not engaged in the construction of the line 
which crosses his land, but that the same is being con
structed by the Chicago, Burlington & Quincy Railroad 
Company for its own use and benefit; that the nearest 
point on defendant's line of railroad is more than two 
miles from his premises, and that the condemnation pro
ceedings are not prosecuted in good faith for the proper 
use of the defendant, and are in fraud of plaintiff's rights.  
The contention of the plaintiff that "a railroad company 
cannot use its powers of eminent domain to acquire a 
right of way for another company's road" is manifestly 
right. "Such corporation is authorized to enter upon any 
land for the purpose of examining and surveying its rail
road line, and may take, hold and appropriate so much 
real estate as may be necessary for the location, construc
tion and convenient use of its road." Ann. St., sec. 9967.



Beckman v. Lincoln & N. W. R. Co.  

It clearly has no authority to take land for the 
use of another company in the construction of the 
road of the latter. No one would contend that this 
defendant company could go into a distant county 
of the state and condemn land for the construc
tion of a road in which it would have no interest 

when constructed, a road that would be the property of 

another company and used exclusively by that other com

pany. The Lincoln & Northwestern Railroad Company 

may condemn land necessary for the construction of its 

road, but it cannot condemn land for the construction of 

a. road by and for the Chicago, Burlington & Quincy 

Railroad Company, or any other company, and the princi

pal question in this case is whether this land is being taken 

for the construction of the road of the defendant in th is 

action, or whether it is in fact being taken for the coii

struction of the road of the Chicago, Burlington & Quincy 

Railroad Company. It appears from the record that the 

latter company, which is sometimes spoken of as the "Bur

lington" operates a line of road from Chicago, through 

Omaha and Lincoln, to Denver, and that the road of the 

defendant company, as before stated, extends from Lincoln 

to Columbus. The two roads are thus connected for in

terchange of traffic at Lincoln. They use the Lincoln 

"yards" in common and have done so for many years.  

The improvements now being made involve a reconstruc

tion of the lines of both roads west and northwest of Lin

coln, and also of the railroad yards used in common. The 

particular part of the road in question is to extend from 

a point near Denton, which is a few miles west of Lincoln 

on the Burlington line, into these common yards, and to

,ether with other improvements and lines will afford a new 

route of connection between the two lines.  

It is argued in the brief that this new line in question, 

extending as it does from the Burlington line to the yards 

used in common, is intended principally, if not entirely 

for the use of the Burlington company, and must for that 

reason be held to be an extension of the Burlington line,
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and not a branch of the defendant's line. We do not think 
that this distinction is meritorious. The statute provides 
that railroad companies may "construct branches from the 
main line to other towns and places within the limits of 
this state." Ann. St., sec. 9953. Trester v. Missouri P. R.  
Co., 33 Neb. 171. If the yards used in common are the 
yards of the Burlington company, and the defendant com
pany's road runs into those yards, it might extend its line 
through those yards to another road, and so make con
nections therewith. In such case the state would not be 
interested in the question as to which company was in 
fact building the connecting line. The statute quoted 
will not admit of a construction that would prohibit the 
defendant company from building such connection, and as 
that part of the line which is in question here connects 
with both roads, and will or may be used by both. roads in 
the interchange of traffic, it is clear that either road might 
build the line, and the road that was so building the line 
in good faith might exercise the right of eminent domain 
to secure the necessary right of way for that purpose.  
When the defendant leased its right of way and property 
and franchises to the Burlington & Missouri River Rail
way Company for 999 years, as before stated, that company 
took over the property and began operating the same in 
connection with its other lines of road, until it was con
solidated with its successor, the Chicago, Burlington & 
Quincy Railroad Company, which latter company has since 
been and still is operating the same in the same manner.  

The effect of this lease and the rights of the parties there
to in regard to condemnation proceedings were considered 
and determined in Deitricks v. Lincoln & N. W. R. Co., 13 
Neb. 361, and Gottschalk v. Lincoln & N. W. R. Co., 14 
Neb. 389, and it was held that the fact that this defendant 
had executed a lease of all of its property for so long a 
term, with the conditions and provisions set forth in the 
opinions referred to, did not prevent the defendant com
pany from extending its lines for the benefit of the lessee, 
and that in doing so this defendant might maintain con-
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demnation proceedings in its own name. We consider 
these cases as settling the law upon these questions in this 
state, and they are well supported by authorities in other 
jurisdictions. Mayor and Aldermen of Worcester v.  
Norwich & W. R. Co., 109 Mass. 103; Chicago & W. I. R.  
Co. v. Illinois C. R. Co., 113 Ill. 156; Lower v. Chicago, 
H. & Q. R. Co., 59 Ia. 563; Chicago & A. R. Co. v. People, 
152 Ill. 230, 38 N. E. 1075; State v. Superior Court, 31 
Wash. 445, 72 Pac. 89. The railroad company seeking to 
condemn land can only do so when the land is necessary 
for the construction of its road; but, on the other hand, a 
railroad company which has leased its road and franchises 
and property for a term of years may still make exten
sions and build branch lines, and the fact that the same are 
to be used by another company, its lessee, and that other 
company is to have the exclusive beneficial interest in the 
use of the property, will not prevent the prosecution of 
condemnation proceedings in the name of the company 
that is actually building the same. If it is the road of the 
defendant that is being constructed, the condemnation 
proceedings should be in the name of the defendant, but, 
if it is the road of some other company that is being con

structed, then the condemnation proceedings could not be 
iiiaintained by this defendant.  

The question at issue is one of fact, and not of law, 
and requires an examination of the record. The trial is 

one de novo in this court, under section 681a of the code, 
and must be determined here in accordance with the ordi
nary rules governing the burden of proof and the com

petency and materiality of the evidence. The first point 
necessary to determine is upon whom is the burden of 

proof.  
In every case, all allegations necessary to the plaintiff 

to make out his case and entitle him to the relief he asks 

must he proved by him. If an allegation material to the 

plaintiff's case is essentially negative in its character the 

rule remains the same. "Whenever under the rules of 

substantive law applicable to the rights or liabilities in
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dispute between the parties, an affirmative case requires 
proof of a material negative allegation, the party, whether 
plaintiff or defendant, has the burden of proving it." 16 
Cyc. 927, and cases cited. This proposition is discussed at 
large in Goodwin v. Smith, 72 Ind. 113, and in a note to 
the same case in 37 Am. Rep. 148. The court in its opin
ion, quoting from a prior case in the same court, said: 
"Where the plaintiff grounds his right of action on a 
negative allegation, the establishment of which is an 
essential element in his case, he is bound to Prove it, 
though negative in its terms." In Stokes v. Stokes, 155 
N. Y. 581, it was said in the syllabus (50 N. E. 342) that 
the defendant, "was bound to establish his defense or 
counterclaim, although it required the proof of a negative, 
and that he did not sustain this burden of proof by testi
fying that he deposited the bonds as security for the notes, 
without stating that they were deposited for no other 
purpose," and the court, quoting from the case of Lamb 
v. Camden & A. R. & T. Co., 46 N. Y. 271, said: "It some
times occurs, in the progress of a trial, that a party hold
ing the affirmative of the issue, and consequently bound to 
prove it, introduces evidence which, uncontradicted, 
proves the fact alleged by him. It has, in such cases, fre
quently been said that the burden of proof was changed 
to the other side; but it was never intended thereby that 
the party bound to prove the fact was relieved from this; 
and that the other party, to entitle him to a verdict, was re
quired to satisfy the jury that the fact was not as alleged 
by his adversary. In such cases, the party holding the 
affirmative is still bound to satisfy the jury affirmatively 
of the truth of the fact alleged by him, or he is not en
titled to a verdict,"-citing several other cases. In Brown 
v. King, 46 Mass. 173, the court said: "Where a party 
grounds his title on an allegation, whether affirmative or 
negative, he must prove it. Presumptive evidence of title, 
although sufficient to make out a good prima facie case, 
does not necessarily change the burden of proof." In Royal 
Ins. Co. v. Schwing, 87 Ky. 410, 9 S. W. 242, the court, after
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stating that averments that were necessary in the petition 
must be proved by the plaintiff, although they were of a 
negative character, said : "The defendant, however, if the 
p)eition was defective, cured the defect by pleading the 
4act that the fire resulted from the fall of the building; still 
this did not place the burden on the company, if the.plain
tiff was required to aver and prove the nonexistence of a 
state of facts that would exonerate the company from 
liability when developed." In Cook v. Guirki'n & Co., 119 
N. C. 13, 25 S. E. 715, the court-quoted with approval from 
1 Wharton, Evidence(3d ed.), sec. 354, as follows: "When 
ever, whether in plea, or replication, or rejoinder, or sur
rejoinder, an issue of fact is reached, then, whether the 

party claiming the judgment of the court asserts an 
affirmative or negative proposition, he must make good 
his assertion. On him lies the burden of proof." In 
Uillison & Barber v. Price, 18 Nev. 109, the court said: 
"Where a party grounds his right of action upon a nega
tive allegation he must prove it. It is then material, and 
a denial raises a material issue." See, also, a full discus
sion of the proposition and of the meaning and applica
tion of the rule in 2 Ency. Evi. 802, where the rule is thus 
stated: "It is now well settled that if a negative alle
gation is essential in asserting a right, whether on the 
part of the plaintiff or defendant, the one asserting the 
right has the burden of proving the negative although he 
miay have failed to make such allegation." 

There has been much discussion by various courts on 

the subject of burden of proof, and whether the burden of 
proof does or can in any case shift during the progress of 
the trial. It is clearly pointed out in the authority last 
cited that upon the substantive issues between the parties 

the burden of proof never shifts; that the words "burden 

of proof" are sometimes used in a secondary sense; and 
in many cases the party having the burden of proof is 
assisted by presumptions. In some cases the pre

sumptions are so strong that his adversary is required 

10
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first to introduce some proof. To say, under such 
circumstances, that his adversary has the burden of 
proof means only that he has the burden to introduce a 
certain quantum of proof, and, when he has done so, the 
issue is tried and the evidence weighed as upon any other 
issue, the party making the allegation having the burden 
of proof upon that issue. This is the logical use of the 
words "burden of proof." The party making the allega
tion of fact, whether it be an affirmative or a negative, 
must, when the evidence is all in, have furnished more 
proof upon that fact than his adversary has, or he fails 
to establish his case. It is in this sense that the authorities 
above cited hold that, when the allegation of a negative 
fact is necessary to the statement of the plaintiff's case, 
the burden of proof is upon him who alleges it to establish 
his case.  

The plaintiff in this case assumed this burden upon the 
trial. He alleged in his petition that the defendant had 
begun condemnation proceedings in the county court to 
obtain a right of way across his land; that the amount of 
his damages occasioned by the taking of the land had been 
ascertained and allowed by the proceedings in the county 
court; that the amount had been deposited by the company 
pursuant to the statute; that he had taken appeal from 
the allowance of these damages to the district court, where 
the same is now pending; and that in pursuance of those 
proceedings a railroad was being built across his.land. His 
petition shows that the road was being built for actual use 
as a public railroad, and that it will be an important part 
of a public system of railroads, so that the allegations of 
his petition show that it is a plain case of right to con
demn this right of way, except for one controlling fact 
which he alleges to exist, viz., that this road across his 
land is being built by and for another corporation as 
owner thereof, and not by and for the company instituting 
the condemnation proceedings, so that his cause of action 
that he has nleaded and presented to the court depends 
entirely upon this allegation. If the road is being built
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by and for another company, his action can be maintained.  

If it is being built by and for the company which in

stituted the condemnation proceedings, lie has no cause 

of action. "The party who would be defeated if no 

evidence were given on either side must first produce 

his evidence." Code, sec. 283. We must take the issues 

as they are. The plaintiff has presented a case which 

depends upon the allegations of the ownership of the 

road which is being built, and plainly upon this issue, 

so presented, he has the burden of proof. To maintain 

this issue on his part he called Mr. Westervelt as a wit

ness. This witness was employed as a right of way man 

to procure the right of way for this road. He asked 

this witness for whom he was acting in procuring this 

right of way, and the witness testified that he was acting 

for this defendant. This was direct testimony that this 

defendant was building this road as owner thereof, and 

it is not weakened by the fact that the witness testified 

that he was the agent for the defendant. Agency may not 

be established by proof of unsworn declarations of the 

supposed agent, but the testimony of the agent himself 

is direct evidence of the fact of his employment, and 

is not weakened by the fact that he is in a position to 

know for whom he is acting. The plaintiff also proved 

by this witness that he also acted as right of way agent 

for the Chicago, Burlington & Quincy Railroad Company, 

and that this company operates a line of road from Chi

cago to Denver, which line is owned by several distinct 

corporations, and that all of the lines of these corpora

tions were either owned or leased by the Chicago, Bur

lington & Quincy Railroad Company, and that the line 

of - road now being operated runs through Mr. Beck

man's land. The plaintiff also proved by the witness 

that the checks which he drew in payment for right of 

way for the construction of this new line of road in 

question were drawn upon the Chicago, 'Burlington & 

Quincy Railroad Company; that he receives his salary 

as right of way man from the Chicago, Burlington &

JANUARY TERM, 1907.VOL. 79]



Beckman v. Lincoln & N. W. R. Co.  

Quincy Railroad Company, but each month he makes an 
apportionment of his salary among the different subsid
iary companies, which is sent to the auditor and charged to 
the different railroads. It appears from his evidence that 
the money used to pay for the right of way for this new 
line is furnished by the Chicago, Burlington & Quincy 
Railroad Company. It also appears from the evidence of 
this witness that the vouchers given for the checks 
drawn upon the Chicago, Burlington & Quincy Railroad 
Company for money used in the building of this line, and 
in paying for the right of way, and in paying the damages 
for injuries to the crop of the tenant upon the land in 
question, were marked with the letters "A. F. E. L. & 
N. W."; that these letters stand for the words "Author
ized for Expenditure Lincoln & Northwestern"; and that 
they are so identified for the purpose of enabling the 
auditor of accounts to charge the expense of procuring 
this right of way and building this line to the defendant, 
the Lincoln & Northwestern Railroad Company. The 
plaintiff admits that so far as his damages are concerned 
it is immaterial whether this railroad is to be built by the 
one or by the other corporation, he stands upon his strict 
legal rights, and alleges that the fact is that the railroad 
is not being built by the corporation in whose name the 
right of way is being condemned as the owner of the 
road, and he insists that the evidence which he has pro
duced is sufficient to establish that fact. It seems clear 
that he has not established that fact by a preponderance 
of the evidence.  

The defendant offered in evidence a paper purporting to 
be a copy of the minutes of a meeting of the board of 
directors of the defendant company authorizing the con
struction of the line in question. This document was 
excluded by the district court as secondary evidence. This 
ruling of the district court was probably correct.  

The plaintiff has failed in the proof necessary to estab-
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lish his cause of action, and the judgment of the district 

court is therefore reversed and the case dismissed.  

REVERSED.  

STATE, EX REL. VILLIAM P. COLLINS, RELATOR, v. 0. W.  

GARDNER, TREASURER, ET AL., RESPONDENTS.  

FILED MAY 24, 1907. No. 14,545.  

1. Schools and School Districts: WARRANTS: PAYMENT. There is no 

restriction in the school law upon the power of school district 

officers to issue warrants in payment of teachers' wages and 

current expenses payable out of the general fund, and warrants 

issued for a liability of this nature incurred during previous 

- years may be paid out of funds derived from taxes levied and 

collected during- the current year.  

2. . The general fund of a school district is 

a continuing fund upon which warrants may be issued, and if 

not paid for want of funds they may be registered under the 

provisions of the warrant act, sections 10850, 10851, Ann. St., 

and paid in the order of their registration, upon the accumula

tion of money in the fund upon which they are drawn.  

3 --- : -: MANDAMUS. Mandamus will not compel 

school district officers to appropriate and set apart the entire 

revenue of the district for general purposes to the payment of 

registered warrants, if the effect will be to close the schools 

and deprive the children of the district of a common school 

education, but will require such officers to set apart so much of 

said fund as Is necessary to maintain a common school for the 

shortest time provided by law and at the least possible expense, 

and use the remainder of the fund in payment of such warrants 

in the order of their registration.  

ORIGINAL application for a writ of mandamus to com

pel respondents, as school district officers, to apply cer

tain moneys in payment of school warrants. Writ to 

iss1e if a showing of certain facts is made within a 

reasonable time, otherw'ise the writ to be denied.
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A. G. Greenlee, C. H. Eubank and A. J. Sawyer, for 
relator.  

Gardner & White, A. F. Moore and Hainer & Smith 
contra.  

BARNES, J.  

This is an original application for a writ of mandamus.  
The respondents are respectively the treasurer, director 
and moderator of school district No. 16 of Scott's Bluff 
county. It appears that the relator holds bY purchase 
and assignment a large number of school district warrants 
of the said district, issued at intervals between December 
1, 1902, and January 31, 1905. About $2,700 worth of 
said warrants were issued for the payment of teachers' 
wages, and the remainder of them, amounting to about 
$300, are for .incidental expenses. Soon after the issu
ance of these warrants, the payees presented them to the 
treasurer for payment. They were not paid for want of 
funds, and the treasurer thereupon registered them, giv
ing each a number in the order of its presentation. It is 
alleged in the petition that the treasurer of said school 
district is receiving, and is about to receive, in each of 
said funds, large sums of money from the levy of taxes for 
the year 1905 from the state apportionment fund, and 
from other sources; that the respondents, as officers of 
said school district, have directed its treasurer to apply 
said moneys to the payment of the current expenses of 
said school district during the school year, commencing 
the first Monday of July, 1905, to the exclusion of the pay
ment of the relator's warrants; that the treasurer of said 
district refuses to apply the said moneys, or any part of 
them, so coming or about to come into his hands, to the 
payment of the relator's warrants; that said treasurer 
threatens to and will apply any and all moneys realized 
from said sources during the school year, commencing on 
the first Monday in July, 1905, to the payment of the
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expenses incurred during said school year, and warrants 

drawn in payment therefor; and refuses to apply any of 

the moneys so realized to the payment of the warrants 

owned by the relator. It is further alleged that the taxes 

still outstanding for years previous to the school year of 

1905, and the moneys accruing to said district from other 

sources for such years, are entirely insufficient to pay 

the wafrants owned by this relator, and if the defendants 

are permitted to expend all of said fund received for 

the year 1905 for the current expenses incurred by them 

in conducting the school in said district for that year, to 

the exclusion of the payment of any part of the relator's 

warrants, he will be without remedy, will have no means 

of collecting the moneys due him on said warrants, and 

his claim against the district thereon will be defeated 

and wholly lost.  
In response to the alternative writ, respondents have 

answered, admitting the issuance and registration of the 

warrants in question and the relator's ownership therenf.  

They also admit that they intend 'to apply the reven ue 

collected from the levy of 1905 and the state apportion

ment fund to the payment of the current expenses of i he 

school year, beginning in July, 1905, and also that the 

revenue available from other sources consists of small 

amounts derived from tuition received from nonresident 

pupils, which has been turned into the teachers' fund for 

the said school year, to be paid out on teachers' warrants 

drawn for that year. The answer also contains the fol

lowing: "Respondents, further answering, allege that at 

the annual meeting of the legal voters of school district 

No. 16, held on the last Monday in June, 1905, the trus

tees of said district presented an estimate showing the 

amount of money required for the maintenance of schools 

in said district during the coming year; that the legai 

voters at said meeting thereupon determined the amount 

of money required for said school maintenance, and voted 

the same to the amount of $1,600, which was divided as 

follows: Teachers' fund, eighteen mills; incidental fund,
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seven mills. That all of the money so voted and levied, 
together with the state apportionment and accruing money 
for tuition, is necessary to pay the expenses of maintain
ing its school for the said school year." And the fore
going is assigned by the respondents as a justification for 
their refusal to pay the relator's warrants in the order of 
their registration: No evidence was taken, and the case 
has been presented to us upon the pleadings, oral argu
ments and briefs.  

It is the contention of the relator that he is entitled to a peremptory writ commanding the respondents to apply 
all of the moneys coming into the fund in question to the payment of his warrants in the order of their registration.  
Sections 10850-10852, Ann. St., provide, in substance, 
that all warrants upon the state treasury, the treasury 
of any county, city or school district, or other municipal 
corporation, shall be paid in the order of their presenta
tion; that each treasurer shall keep a warrant register, 
which shall show the number, date and amount of each 
warrant presented and registered, the particular fund 
upon which the same is drawn, and the date of presenta
tion. And section 10853 of said statutes reads as follows: 
"It shall be the duty of every such treasurer to put aside in 
a separate and sealed package, the money for the payment 
of each registered warrant, in the order of its registration 
as soon as money sufficient for the payment of such war
rant is received to the credit of the particular fund upon 
which the same is drawn." The relator insists that these 
sections, together with section 11039 of said statutes, require us to grant him the relief for which he prays.  
It is provided by the last numbered section that the legal 
voters at any annual meeting shall determine by vote the 
number of mills on the dollar of the assessed valuation 
which shall be levied for all purposes, except for the pay
ment of bonded indebtedness, which number shall be 
sufficient to maintain a school in the manner and for the 
time provided in section 14 of the school law (Ann. St.  
sec. 11042), but not exceeding 25 mills in any one year;
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provided, that in districts having four children or less of 
school age the levy shall not exceed the sum of $400 in 
any year, and in districts having more than four and 
less than sixteen children of school age the levy shall 
not exceed the sum of $50 a child, in addition to the above; 
that the tax so voted shall be reported by the district 
board to the county clerk, and shall be levied by the county 
board and collected as other taxes. The fund thus created 
has been commonly known and designated as the general 
school district fund. This is the fund out of -which the 
current expenses of the district are paid, and warrants 
maay be drawn against it, whether there is money in the 
school district treasury to its credit or not.  

Discussing the nature of this fund, in the case of Zin 
merman v. St(tc, 60 Neb. 633, it was said: "But a 
different purpose is disclosed with respect to ordinary 
current expenses. They are to be paid out of the taxes 
levied for the year in which they are incurred. The 
school year commences on the second Monday of July.  
* * * At the annual school meeting held on the last 
Monday in June * * * the qualified voters are author
ized to determine 'the amount necessary to be expended 
the succeeding year, and to vote a tax on the property or 
1he district for the payment of the same.' * * * This 
language admits of only one construction. It means that 
lie general expenses of each school year shall be paid 

out of the taxes levied at the annual meeting held just 
prior to the commencement of such year. The taxes so 
levied constitute a fund against which warrants may be 
drawn; and such warrants, when presented to the dis
trict treasurer, are, in default of cash, required to be regis
(ered and paid in the order of their registration. * * * 

They bear interest from the time they are presented to 
the treasurer, * * * and, under the act of 1895, the 
sinking funds of the district may be invested in them." 
The nature of this fund was again under consideration in 
School District v. Fiske, 61 Neb. 3, where it was said: 
"It is contended, however, that, although it may be held
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that the indebtedness incurred by the district for these 
services is payable out of the general fund, that at the 
time the contract was made and the indebtedness created 
there was no money in this fund with which to pay for 
them, and that for that reason the contract of the board 
was void. There is no express limitation of the kind sug
gested by statute placed upon school boards, and in the 
:bsece thereof this court would be very reluctant to de
elare such a rule. To do so would cripple niany school 
listricts, for out of this fund most of the money which goes 
.oward maintaining public schools must come, and it is 
itot 'always possible to have money in this fund at all 
times during the school year to maintain them and keep 
them open to pupils. The taxes had been levied to create 
the general fund and the amount of such levy had not 
been exhausted. This was sufficient to constitute a fund 
tgainst which warrants may be drawn." 

Again, this is an original action in this court, and we 
may take judicial notice of the fact that the last biennial 
report of the state superintendent of public instruction 
shows that at the close of the school year ending July 

13, 1903, the indebtedness of the school districts in this 
state, not secured by bonds, amounted to $646,182.18.  
This fact seems to bear out the contention of the relator 

that the law has uniformly been construed by school dis
trict officers, since its first enactment, to mean that the 

fund for school maintenance is a continuing fund upon 
which warrants may be drawn for current expenses, with

out regard to the amount of taxes levied each year, and 
that such warrants, if not paid for want of funds, may be 
registered and paid in the order of their registration, as 
soon as the funds are available for that purpose.  

It is contended by the respondents, however, that by 
amendment the legislature of 1905 changed the provisions 
of section 11039, supra, so as to limit the power of the 
board to expend the money raised for school maintenance 
to expenses to be incurred during the current year only; 
but an examination of the whole course of legislation
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upon this point convinces us that this was not the. purpose 
of the amendment. The only substantial change in the 
law made by the amendment was to require the school 
trustees to submit a statement of the necessary expenses 
to carry on the business of the district to the voters at 
their annual meeting, for the purpose of assisting them in 
making a final estimate of the amount of money required 
to properly conduct the schools for the ensuing year.  
The power to finally determine the requisite amount was 
still left with the voters, which, however, is limited to 25 
mills on the dollar valuation. It seems clear that the 
voters still have the power to vote a tax to the full amount 
of such limitation; and the words "school support" or 

"amount necessary to be expended during the ensuing year 

for school purposes," or "amount required for support of 

schools during the fiscal year, next ensuing," are only used 

to designate and distinguish the fund created thereby from 

other funds, such as the bond or building fund, and the 

like.  
The warrants which the relator holds evidence a proper 

liability of the district incurred for a lawful and proper 
purpose. The district officers had power to issue them as 

an evidence of its liability. They are payable out of the 
teachers' fund and incidental fund of the diotrict, which 
are a part of the general fund, and this general fund is a 

continuing one upon which warrants may be issued, and, 
if not paid for want of funds, may be registered under the 
provisions of the registration act. It is apparent, how

ever, that school district No. 16 has been extravagant in 

its expenditures, and for the present benefit has sacrificed 

its future good. It finds itself in an unfortunate situ

ation, due alone, however, to its own extravagance, and it 

must be content to do as any honest individual does when 

his indebtedness exceeds his present ability to pay. It 

must curtail its expenditures so that its-income may pro
vide a fund with which to pay its debts. The law pro

vides that upon a proper showing the district may still 

draw its proportionate share of the state school funds,
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although unable to maintain a school for the whole period 
required by the school law; and if it were not for the fact 
that the children of school age residing in said district 
are entitle(d, under the constitution and laws of this state, 
to the benefits of a common school education, we would 
be disposed to grant the relator the full relief prayed for 
by his petition, and require the respondents to apply all 
of the money coming into the general fund of the district 
to the payment of the relator's warrants in the order of 
their registration. However, by section 6, art. VIII of 
the constitution, it is provided: "The legislature shall 
provide for the free instruction in the common schools 
of this state of all persons between the ages of five and 
twenty-one years." It is further provided by section 7 
of said article: "Provision shall be made by general law 
for an equitable distribution of the income of the fund set 
apart for the support of the common schools, among the 
several school districts of the state, and no appropriation 
shall be made from said fund to any district for the year 
in which school is not maintained at least three months." 
These provisions have been properly supplemented by 
statute, and it is the legislative policy of this state to see 
to it that the persons thus entitled to a common school edu
cation shall not be deprived of its benefits.  

So we are constrained to hold that the respondents, in 
this case, should be required to make a division of the 
funds in question, and set apart so much thereof as may 
be necessary to maintain a common school for the least 
time which would enable the district to receive its proper 
share of the state apportionment fund, at the least possi
ble expense, and apply the balance of the general fund to 
the payment of the relator's warrants in the order of 
their registration. That this is a proper solution of the 
question involved in this controversy seems to be settled 
by the opinion in Wessel v. Weir, 33 Neb. 35. In that 
case a writ of mandamus was applied for to compel the 
county board to include in the estimate of expenses for 
the current year an amount for the payment of certain
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warrants held by the relator against the county. The 
defense there made was the same, in substance, as the 
one interposed in this case, to wit, that the actual neces
sary expenses of running the-county for the current year 
would amount to a sum equal to the entire revenue of the 
county; that there would be nothiing left to pay the in.  
debtedness of the county incurred in previous years, and 
therefore the -county commissioners were justified in re
fusing to provide for the payment of the relator's claims.  
The court said: "If it be true that,the respondents may 
lawfully exhaust all the revenues of the county for cur
rent expenses without making any provision for the pay
ment of the just indebtedness of the county already incur
red, then the only alternative left the relator is a vote of 
the people of the county authorizing the levying of a tax 
for the payment of his claims. And should such a ques
tion be submitted to a vote of the people, it might fail to 
carry. We do not think the relator is compelled to sub 
mit to such an alternative. His claims are just, and the 
indebtedness was incurred in carrying on the county gov
ernment. If the indebtedness was so large that its pay
ment would absorb so much of the revenues of the county 
as to leave the county board practically without means 
to meet the current expenses of the county government, 
we might be called upon to require only a portion of the 
plaintiff's claims to be paid in one year and the balance 
out of future tax levies. So far as is disclosed by this 
record the relator's claims constitute the entire indebted
ness of the county which has not been provided for. It 
is not believed that the payment of these claims out of 
the next tax levies will seriously embarrass the county." 
The, writ, therefore, was allowed.  

School districts in this state are limited in the amount 
of taxes which they may levy and collect to 25 mills on 
the dollar of their assessed. valuation for all purposes, 
except for the payment of bonds and the purchase and 
lease of school houses. It was held in Dawson County 
v. Clark, 58 Neb. 756: "A tax to pay a judgment against
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a school district cannot be levied and collected where the 
maximum amount of taxes authorized by statute for all 
purposes has already been levied." It appears in this case 
that the school district in question has, at all times, levied 
the full amount of taxes authorized by law. Hence, a 
judgment on his warrants would afford the relator no 
relief. So it seems clear that, unless he obtains some 
relief in this proceedug, he is without any remedy what
ever. To deny him the writ and permit the respondents to 
pursue the course outlined by their defense would au
thorize them to repudiate the just indebtedness of the 
school district. Such a course should not be tolerated by 
the courts.  

So we are of opinion that relator is entitled to substan
tial relief in this case, and he will be permitted to make a 
further showing as to the number of children of school 
age residing in the school district, the necessary expense 
required to afford them the benefits of a common school 
education, as hereinbefore indicated, the amount of funds 
which can be raised for that purpose and the payment of 
the warrants in question herein; and, upon the completion 
of such showing, the respondents will be required to set 
apart so much of said funds as shall be found necessary to 
conduct a common district school in the aforesaid manner, 
and directed to pay the remainder thereof on the relator's 
warrants in the order of their registration, and to con
tinue to do this until said werrants are fully paid.  

When this showing is made, the writ will be issued ac
cordingly, and, unless the same is made within a reason
able time, the writ will be denied.

JUDGMENT ACCORDINGLY.
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STATE, EX REL. JOHN J. LEDWITH, RELATOR, V. E. M.  

SEARLE, JR., AUDITOR, RESPONDENT.  

FILED MAY 24, 1907. No. 15,183.  

1. Colleges and Universities: UNIVERSITY FUND: STATUTES: REPEAL.  
That part of section 19, ch. 87, Comp. St. 1905, which provides 
that in the year 1899, and annually thereafter, a tax of one 
mill on the dollar shall be levied on all of the taxable property 
in the state, the proceeds to constitute a fund for the mainte
nance of the university, was not repealed by implication by 
the revenue law of 1903.  

2. States: APPRoPRIATIONs. The act of the legislature passed and 
approved April 4, 1907, appropriating the proceeds of said tax 
for the years 1907 and 1908, and so much of the proceeds of 
the one mill tax for the years 1905 and 1906, not heretofore 
appropriated, to the use of the state university for the biennium 
ending March 31, 1909, amounts to a specific appropriation within 
the- meaning of section 22, art. III of the constitution.  

3. - : ALLOWED CLAIMS: PAYMENT. When the auditor of public 
accounts has duly audited and allowed a claim payable out of 
the said fund, and there is an unexpended balance therein of.a 
sufficient amount, it is his duty to draw a warrant therefor 
in favor of the claimant, although there may be no money 
actually in the treasury belonging to said fund.  

ORIGINAL application for a writ of mandamus to compel 
respondent to issue a warrant in payment of a claim 
payable out of the temporary university fund. Writ al

lowed.  

Clark & Allen, for relator.  

W. T. Thompson, Attorney General, and W. B. Rose.  

contra.  

BARNES, J.  

This is an original application for a writ of mandamus.  

The facts stated in the petition of the relator are sub
stantially as follows: The respondent is the duly elected 

and qualified auditor of public accounts of the state of 

Nebraska. By section 19, ch. 87, Comp. St. 1905, it is
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provided that in the year 1899, and annually thereafter, 
a tax of one mill upon the dollar shall be levied on all 
taxable property in the state, the proceeds to constitute a 
fund to be expended under the directions of the regents 
of the university of Nebraska, for the maintenance of said 
university, and for buildings and improvements. That, 
pursuant to this statute, the board of equalization has 
each year levied a tax of one mill on the dollar upon the 
grand assessment roll of the state for said purpose. To 
make the proceeds of said one mill tax available, the legis
lature on the 4th day of April, 1907, duly passed an act 
appropriating the proceeds thereof for the purposes speci
fied in section 19, ch. 87, supra, which act was duly ap
proved by the governor on April 9, 1907, and section 1 
of said appropriation act reads as follows: "The proceeds 
of the one mill university tax for the years 1907 and 1908' 
and so much of the proceeds of the one mill tax for the 
years 1905 and 1906 as was not appropriated at the last 
session of the legislature are hereby appropriated for the 
biennium ending March 31, 1909 to the use of the state 
university for current expenses, buildings and perma
nent improvements, as directed in section 19, chapter 87, 
Compiled Statutes of Nebraska of the year 1905." (Here 
follows an estimate of the principal items of expenditure.) 
"The foregoing are estimates for the information of the 
legislature. ' The enumeration shall not preclude the 
regents from using more for one item and less for another 
if in their judgment it becomes necessary." Laws 1907, 
ch. 151, sec. 1. On April 26, 1907, the relator presented to 
the respondent a certificate of the board of university 
regents, executed by its president and secretary, as re
quired by law, which certificate recited that the relator 
was entitled to $25 for services rendered for the university 
as instructor in the biennium, beginning April 1, 1907, and 
payable from the temporary university fund; that the 
respondent examined and allowed the claim, but refused 
to issue a warrant to the relator therefor, on the sole 
ground that a sufficient amount of taxes had not been paid
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into the state treasury with which to pay said claim.  
Relator further alleges that the assessed value of real 
estate fixed by the state board of equalization in the year 
1904, and in force until the year 1908, is $185,790,126, and 
the one mill tax aforesaid will. therefore produce in tbc 
biennium $371,580.26, against which no warrant has been 
drawn; that the assessment of personal property for the 
year 1907 has not yet been made, and the relator is unable 
to state at this time what the entire assessment roll will 
be, but the assessed valuation of taxable property in 1905 
was $304,470,961, and in 1906 was $313,060,301; that the 
legislature of 1905 appropriated from the one mill levy for 
that year the sum of $558,000 for the use of the university 
as aforesaid, leaving a balance of $28,000 in said fund 
unappropriated; that under the provisions of sections 
1-3, ch. 93, Comp. St. 1905, it is the duty of the state 
treasurer to register state warrants in the order of pre
sentation when the funds in the treasury are insufficient 
to pay the same; that by reason of this provision it is the 
duty of the auditor to issue warrants against the appro
priation, whether or not the taxes are actually collected 
at the time the warrant is applied for; that the relator 
is therefore entitled to a warrant for his said claim, re
gardless of the fact that the proceeds of the one mill tax 
above mentioned has not been collected and paid into the 
state treasury.  

To this petition the respondent has filed a general de
murrer, thereby admitting the facts above recited, and 
upon the issue of law thus raised the question involved in 
this controversy is to be determined.  

The respondent contended upon the hearing that there 
is no fund provided by law against which the warrant 
sought to be obtained by the relator can be drawn; that 
there is no law in force requiring the one mill levy, which 
is mentioned in the relator's petition to be made, because 
that part of section 19, ch. 87, Comp. St., which provides 
for such a, levy was repealed by implication by section 134, 

11
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art. I, ch. 77 of the general revenue law, 1903, as it now 
appears in the Compiled Statutes. It is a universal rule 
that repeals by implication are not favored, and it is only 
when two statutes relating to the same subject are so 
repugnant to each other that both cannot be enforced 
that the last enactment will be held to supersede the 
former and repeal it by implication. Beha v. State, 67 
Neb. 27. Again, all statutes should be so construed, if 
possible, as to give effect to every provision thereof, and 
an act should not be placed in antagonism with another 
act unless such was the manifest purpose and object of 
the legislature.  

Having in mind these well-established rules, we come 
now to consider the two provisions of our statutes which 
bear upon the subject under consideration. Section 19, 
cli. 87, Comp. St. 1905, provides, among other things, as 
follows: "The temporary university fund shall consist of 
the proceeds of investments of the permanent fund; 
* * * and a tax of one mill upon the dollar of valu
ation of the grand assessment roll of the state, which tax 
shall be levied in the year 1899 and annually thereafter.  
All moneys accruing to this fund are hereby appropriated 
for the maintenance of the university including buildings 
and permanent improvements *and the same may be ap
plied by the board of regents to any and all university 
needs." And the board of equalization since the year 1899 
has each year levied the one mill tax above specified accord
ing to the provisions of the statute just quoted, and each 
legislature since that year. has appropriated the proceeds 
of that tax to the use of the university. Section 134, art. I, 
ch. 77, of the general revenue law, 1903, reads as follows: 
"The state board shall determine the amount of all taxes 
required for state purposes, and the rate of taxation 
upon all property in the state necessary to raise the same, 
and make the levy of such taxes throughout the state. The 
rate of the general state tax shall be sufficient to realize 
the amount necessary to meet appropriations made by the 
legislature for the year in which the tax is levied, and an
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additional sum not exceeding twenty per cent. of the 
amount of any existing state indebtedness, and not exceed
ing in all five mills on the dollar valuation. The rate of 
the state school tax shall not be less than one-half mill 
nor more than one and one-half mills on the dollar valu
ation." There does not.appear to be any repugnancy be
tween the statutes quoted. One contains a provision al
lowing the state board to levy a five mill tax, if necessary, 
for the state general fund, and one and one-half mills for 
the common school fund, while the other specifically 
directs the board to make a levy of one mill for the sup
port of the state university. Both statutes can be en
forced, therefore one of them does not repeal the other by 
implication. Again, a special statute relating to a par
ticular subject will not ordinarily be held inconsistent 
with a general enactment that, but for the special stat
ute, would have included the subject matter of the latter.  
In such a case the general act operates according to its 
terms on all the subjects embraced therein, except the 
particular one which is the subject of the special act, 
and this is so whether the general and special provi
sions are contained in the same statute or in independent 
acts adopted at the same or different times. Kountze 
v. Omaha, 63 Neb. 52. Applying the foregoing rules to the 
facts in the case at bar, there seems to be no escape from 
the conclusion that the statute providing for the special 
one mill levy for the temporary university fund is in 
force, notwithstanding the section of the general revenue 
law above quoted.  

It is contended, however, that there may be no fund 
provided for the payment of the claim in question because 
the state board of equalization may not levy the university 
tax. This contention hardly merits our consideration.  
The law presumes that officers will perform their duties, 
and it is not to be believed that the state board will 
refuse or neglect to make the levy in question; and, if 
they should do so, they may be coerced by the courts 
to perform that duty.
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It is contended, however, that the appropriation in 
question is not a specific appropriation, and therefore is 
in conflict with that part of section 22, art. III, of the con
stitution which provides: "No money shall be drawn from 
the treasury except in pursuance of a specific appropri
ation made by law." As we understand the respondent's 
contention on this point, it rests on the proposition that 
the amount of the one mill levy is indefinite and uncertain 
because the amount of the grand assessment roll for the 
years 1907 and 1908 is still undetermined. A like ques.  
tion was before us in the case of State v. Babcock, 24 
Neb. 787. It appeared in that case that the legislature 
of 1887 passed an act providing for the sale of lots and 
lands belonging to the state in the city of Lincoln; and 
it was further provided in said act: "The amount derived 
from the sale of said lots and lands is hereby appropriated 
out of the capitol building fund to aid in the completion 
and furnishing of said capitol building." Laws 1887, 
ch. 85, sec. 5. The lands and lots were sold, and the 
amount of the sale was $78,878, part in cash and the 
remainder in notes due in one and two years. In holding 
the act to be the appropriation of said entire sum, the 
court said: "The evident design of the legislature was 
that this fund should be available as soon as a sale of 
the lands and lots mentioned took place. The fact 
that a short credit was to be given each purchaser if he 
so desired, does not nullify the appropriation. The 
amount of the sales, being $78,870, was appropriated and 
made available for the purposes for which it was intended.  
If the whole amount is not in the treasury the statute 
has provided that the holder of a warrant shall be en
titled to interest thereon when it is presented to the 
treasurer and not paid for want of funds. This being an 
absolute appropriation of the amount of the sales of the 
lots and lands referred to, and a large part of this being 
still unexpended, it follows that the relator is entitled to 
the writ." In commenting on that decision in a later 
opinion in which the subject of appropriations was ex-
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haustively considered, it was said: "An appropriation 
may. be specific, according to any of the definintions here
tofore given, when its amount is to be ascertained in the 
future from the collection of the revenue." State v. Moore, 
50 Neb. 98.  

In the case at bar the amount of the grand assessment 
roll determines the amount of the appropriation because 

the rate of taxation is fixed by the statute at one mill on 
the dollar valuation. What the grand assessment roll 
will be is not now ascertained, but it will be determined 

before the money is expended; and this much is certain
the fund will be many times greater than the amount of 
the relator's claim. Again, the value of the real estate 
in this state fixed by the state board of equalization in 

1904, operative until 1908, is $185,790,000. This will 

produce for the current year a fund amounting to $185,
790. So it is unnecessary to determine now how much will 

be added to the grand assessment roll by the valuation 

of personal property. The same question was before the 

supreme court of Illinois in People v. Miner, 46 Ill. 384.  

The Illinois legislature, under a. constitutional provision 

similar to our own, appropriated the proceeds of a certain 

tax for a specific purpose. The act was vigorously at

tacked on the ground that the appropriation was not 

specific within the meaning of the constitution. The court 

said: "There is no force in the objection that the appro

priation is for no certain amount. * * * It is not 

essential or vital to an appropriation that it should be of 

an amount certainly ascertained prior to the appropri

ation." To our minds the case at bar is one which calls 

for the application of the maxim: "That is certain which 

may be rendered certain." See Weston v. Herdman, 64 

Neb. 24. In this case the appropriation is certain because 

it can be made certain. No matter what the valuation of 

the grand assessment roll may be, the rate of taxation is 

fixed, and it is merely a question of computation to qe

termine what the tax will yield; and the only concern of 

the respondent should he to see to it that warrants are not
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drawn against the fund thus appropriated in excess of 
the actual amount thereof now known or to be hereafter 
ascertained.  

Lastly, it is contended that no warrant can he drawn 
on the fund in question because there is no money in the 
treasury with which to pay the same. It was well under
stood by the legislature, and is a matter of common knowl
edge, that it may often happen that there are no funds 
actually in the treasury belonging to a specific appropri
iton, against which warrants can be drawn. And so it 
was provided by sections 1-3, ch. 93, Comp. St. 1905, that 
it is the duty of the state treasurer to register warrants 
in the order of their presentation, when there is no fund 
,n the treasury with which to pay them; and, when a fund 
is provided for a certain purpose, warrants may be drawn 
against that fund, whether it is actually in the treasury 
or not, so long as the warrants drawn do not exceed the 
amount of the appropriation. If this could not be done 
the business of the several departments of the state would 
often be seriously interfered with, and in many instances 
would have to cease altogether.  

So we are of opinion that it is the duty of the respondent 
to issue a warrant to the relator in payment of the claim 
in question in this case, and the writ will be issued ac
cordingly.  

WRIT ALLOWED.  

JOHN H. STRATTON V. STATE OF NEBRASKA.  

FILED MAY 24, 1907. No. 14,864.  

Statutes: PASSAGE: EVIDENCE. An enrolled bill found on file in the 
office of the secretary of state, bearing the signature of the 
legislative officers and approved by the governor, is prima facte.  
evidence of its passage, and cannot be overthrown by the legis
lative journals, where they are silent on that matter. Stetter v.  
State, 77 Neb. 777.



Stratton v. State.  

ERROR to the district court for Cherry county: WIL

LIAM H. WESTOVER, JUDGE. A/frined.  

A. M. Morrissey, for plaintiff in error.  

W. T. Thompson, Attorney General, and Grant G.  

Martin, contra.  

LETToN, J.  

The defendant was charged in the district court for 

Cherry county with the keeping of gaming devices unlaw

fully, in violation of section 215 of the criminal code.  

He demurred to the information on the ground of the un

constitutionality of the law. The demurrer being over

ruled, he then entered a plea of guilty and filed a motion 

for arrest of judgment on substantially the same grounds.  

This motion was also overruled and sentence imposed, 

and from the judgment of the district court he prose

cutes error.  
His argument is, in substance, that sections 214 and 

215 of the criminal code as they now stand are invalid, 

for the reason that they were not passed in accordance 

with the constitutional requirements. The same point was 

urged in Stetter v. State, 77 Neb. 777, and was decided 

adversely to his contention. The facts upon which he 

relies to substantiate his claim of the improper passage of 

the act are that the references to senate file No. 98 which 

are made in the legislative journals are- not identical in 

all respects when referring to the title of the act, and that 

therefore the same act was not finally passed that was 

introduced. In some portions of the journal the act is 

denominated: "Senate File No. 98. A bill for an act to 

amend sections 214 and 215 of the criminal code." In 

another portion the title appears as "Senate File No. 98.  

A bill for an act to amend sections 214 and 215 of the 

criminal code, and to provide for the recovery of money 

or other property lost in gambling." And in still another 

place it appears as "Senate File No. 98. A bill for an act
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to amend sections 214 and 215 of the criminal code, and 
to provide for the recovery of money or other property lost 
in gambling, and to repeal said original sections," which 
is the full and proper title as appears in the enrolled act.  

The enrolled bill, if in all respects in proper form, is 
prima facie evidence of its proper passage; but, if the 
legislative journals unequivocally contradict the evidence 
furnished by the enrolled bill, we have held that the evi
dence furnished by the journals will control. Webster 
v. City of Hastings, 59 Neb. 563. But, where the legisla
tive journals are silent, this will not be taken as evidence 
that the constitutional requirements were not observed.  
State v. Frank, 60 Neb. 327. The references to senate file 
No. 98, made in the journals, were only made for the pur
pose of identification, and do not show affirmatively that 
the full title of the act as it now stands was not the same 
during the whole of its progress through the legislature.  
Stetter v. State, supra.  

The rulings of the district court upon the motions 
were correct, and the judgment of the district court Is 

AFFIRMED.  

JOHN T. HANSBERRY, APPELLEE, V. CHICAGO, BURLINGTON 
& QUINCY RAILWAY COMPANY, APPELLANT.  

FILED MAY 24, 1907. No. 14,746.  

Railroads: KILING CATTLE: LIABILITY. Where cattle are being driven 
over a private crossing and are allowed to wander along the 
right of way of a railroad company, and one of them attempts 
to cross the track a short distance ahead of an approaching 
train, the railroad company is not liable for running down and 
killing such animal, unless it failed to use ordinary care to 
avoid the accident after discovering the animal on the track.  

APPEAL from the district court for Franklin county: 
ED L. ADAMS, JUDGE. Reversed.
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J. W. Deweese, P. E. Bishop and F. M. Deeese, for 

appellant.  

A. H. Byrum, contra.  

DUFFIE, C.  

lansberry is the owner of a tract of pasture land in 

Franklin county. Defendant's railroad traverses this 

tract from east to west. For the purpose of affording the 

plaintiff free access to his land on either side of the track, 

the railway company, in compliance with the statute of 

the state, has established and provided a crossing, and 

maintains gates on each side thereof. July 19, 1906, 

plaintiff directed his son, a minor 11 years of age, to drive 

the cattle on the north side of the track to the south side.  

The boy opened the gates, drove the cattle through the 

north gate and across the graded roadbed, and then re

turned to close the north gate. On account of some 

claimed defect or want of repair in the gate, the boy 

testifies that it took him about 15 minutes to close and 

fasten the same. In the meantime the cattle, instead of 

passing through the south gate, had meandered along the 

defendant's right of way. About this time one of de

fendant's passenger trains approached from the west at 

a, high rate of speed, being from one to two hours behind 

its schedule time. The train struck and killed one of the 

plaintiff's cows which was crossing its track at the time, 

and this action was brought to recover its value. From 

a judgment in favor of the plaintiff, the defendant has 

appealed.  
The negligence charged against the defendant is "that 

its employees saw said animal on said track in ample and 

sufficient time to have avoided, and could have avoided, 

the killing of said animal, but that, notwithstanding 

this fact, the said defendant, its agents and employees, 

knowingly, negligently, wilfully, and on purpose, ran 

its locomotive and cars upon and over said animal, kill-
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ing the same, to the plaintiff's damage in the sum of $30." 
The only witnesses having personal knowledge of the cir
cumstances of the killing were plaintiff's son and the 
engineer in charge of the train. The engineer relates the 
circumstances as follows: "Well, sir, it -is about two 
miles east of Naponee, and a curve is about a mile east of 
Naponee, and after we got around that curve I noticed 
a boy on a horse. I seen his back was to me, and I 
whistled the crossing whistle, and the boy looked around 
and saw me, and turned his horse around and whipped 
to the south. The south gate was open, and there was a 
cow standing on the south side of the track about two 
rails east of the crossing, and I didn't see these other 
cattle until I got up. There was four, five, six, or maybe 
a dozen on the north side, probably two rails east of the 
crossing, and the north gate was shut. This boy put the 
spur to the horse, or whip, and went south. The road
master was on the left side, and, when I got up close to 
the cow, probably 150 or 200 yards, she turned her head, 
and I thought she was inside the fence, but saw she 
wasn't, and just then she turned and started to cross 
the track ahead of the train, and I applied the emergency 
air, and the train slowed down to about 15 miles an hour, 
and struck the cow, and I released the air and went on." 
He further stated that there was nothing else that could 
be done except to apply the emergency air, and that by 
all his skill as an engineer he could not have prevented 
striking the animal. The boy in charge of the animals 
testified that the cow went on the track "when they got 
pretty near to her." He further testified that the train 
slowed up, and, when asked how much, he answered: 
"Oh! pretty slow." 

In Union P. R. Co. v. Mertes, 39 Neb. 448, we said: 
"The Union Pacific company's employees having sounded 
the whistle, rung the bell, and shut off steam, so as to 
decrease speed, as soon as they discovered that Mr.  
Mertes, apparently intoxicated, was walking along the
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side of the track upon which they were running their 

engine, and afterwards, when he actually stepped upon 

this track, having, as we have seen, used every available 

means to stop the engine as quickly as that result could 

be accomplished, nothing more could be required at their 

hands." In Chicago, B. & Q. R. Co. v. Lilley, 4 Neb.  

(Unof.) 286, we said: "Ordinarily an engineer has a 

right to presume that persons walking along the track are 

in possession of their senses and will appreciate the 

danger and act with discretion; and he is under no obli

gation to stop the train, or even lessen the speed thereof, 
before discovering that such person is heedless of warn

ings given of the approach of the train, or otherwise in 

imminent peril." That the rule of these opinions is 

right and just is not a matter for dispute, and with much 

more force should it be applied in case of an animal graz

ing along the right of way of a railroad company, but not 

actually upon the track when first seen. In Yazoo & 

M. V. R. Co. v. Wright, 78 Miss. 125, it was said: "An 

engineer need not stop his train or check his speed because 

animals appear on the side of the track, and under such 

circumstances, to blow his whistle will often cause the 

very disaster sought to be avoided." In Cuming v. Great 

Northern R. Co., 108 N. W. (N. Dak.) 798, the supreme 

court of North Dakota, under circumstances very similar 

to those in the case at bar, reversed a judgment in favor of 

the plaintiff and ordered the case dismissed. If we 

accept as true the undisputed evidence offered in this case, 

it conclusively appears that the cow for which damage 

is claimed attempted to cross defendant's track ahead of 

the approaching train and at so short a distance that it 

was impossible to avoid striking her. The whistle was 

blown, the bell was rung, the emergency air was applied, 

and every means adopted to avoid the injury. The plain

tiff's own evidence tends strongly to prove that the de

fendant and its employees were wholly without fault.  

The district court should have directed a verdict for the 

defendant.
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We recommend a reversal of the judgment.  
EPPERSON and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the cause remanded.  

REVERSED.  

WALTER MOISE & COMPANY, APPELLANT, V. ROCK SPRINGS 
DISTILLING COMPANY, APPELLEE.  

FILED MAY 24, 1907. No. 14,768.  

1. Contract: OPTroN. April 2, 1901, the defendant gave the plaintiff 
a written agreement to sell certain goods at a certain cash 
price, and to carry the goods until February 1, 1902, by adding 
interest at the rate of 6 per cent. per annum until that date, 
with the privilege to the plaintiff of countermanding all or 
part of the order before that time. Held, That the agreement 
was an option extended to the plaintiff to make purchase at 
the price named within the time limited.  

2. - : CONSTRUCTION. The agreement to pay interest from date 
of the writing to the time of delivery of the goods was a part 
of the price to be paid therefor, and not a consideration for the 
option.  

3. - : OPTION: WITHDRAwAL. An option to purchase goods ex
tended to a party and for which no consideration was paid may 
be withdrawn at any time before the offer is accepted.  

4. Petition examined, and held not to state a cause of action.  

APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed.  

I. J. Dunn, for appellant.  

B. N. Robertson, contra.  

DUFFIE, C.  
The plaintiff's cause of action is based upon a written 

agreement, together with subsequent letters which passed 
between the parties, which we will hereafter notice. The 
written agreement is as .follows: "We agree to sell to
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Messrs. Walter Moise & Company 150 bbls. S. I. Mon

arch whiskey, as follows: 100 bbls. S. I. Monarch Spr.  

1899 at 42-c. in bond; 50 bbls. S. I. Monarch Spr. 1900 at 

371c. in bond, on the following terms: The above prices 

are to be on a cash basis. We agree to carry the above 

150 bbls. until February 1, 1902, by adding interest at 

the rate of 6 per cent. per annum until February, 1902, 

with the privilege of countermanding all or part of the 

above order before February 1, 1902. The Rock Springs 

Distilling Co., Per. A. Hoeber." Appellant contends that 

the writing above set out constitutes a complete contract, 

while appellee asserts that it was a mere offer or option 

given to Moise & Company to purchase the goods, and 

that, unless said option was exercised before February 

1, 1902, and before the option or offer was withdrawn, 

it is not binding on the defendant. The trial court ac

cepted appellee's view and sustained a demurrer to the 

petition.  
In our view the writing constitutes an option only.  

Moise & Company did not agree to purchase and pay 

for the goods. By the express terms of the agreement they 

reserved the right to countermand all or part of the order 

before February 1, 1902. They did not in any manner 

bind themselves to make the purchase. It is not alleged in 

the petition that any consideration was paid for this 

option, although it is contended in argument that the 

agreement to pay six per cent; interest constitutes a con

sideration. We do not so regard it. The price fixed 

upon the goods was a cash price, and if Moise & Company 

accepted the option they were, in addition to the cash 

price, to pay six per cent. interest thereon from the date 

of the agreement up to the time of the delivery of the 

goods. The provision for the payment of interest was a 

simple method of fixing the price of the goods at the time 

of delivery. It is alleged in the petition that on April 

27, 1901, and again on March 11, 1902, appellant de

manded that appellee fulfil its contract, and appellee 

then refused and still refuses to make delivery. These
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letters are referred to as "Exhibits C and D," and made 
a part of the petition. "Exhibit C," the letter of April 
27, after referring to some other orders, concludes as 
f6llows: "Now, so you will thoroughly understand our 
order, the only order you are to fill for us at present is 
the 100 bbls. of S. I. Monarch Spr. 1901 at 25c. The 
balance, 100 bbls. Spr. '99 at 421c. and 50 bbls. S. I.  
Monarch Spr. 1900 at 374c., to be filled later, unless we 
countermand before Feb. 1, 1902. If you have any other 
orders outside of those meni oned, we countermand them.  
We remain, Yours truly, Walter Moise & Co." 

This certainly does not constitute an acceptance of the 
option, as the letter contains a plain assertion of appel
lant's right to countermand the order at any time up to 
February 1, 1902. The letter of March 11, 1902, need 
not be considered, as it was written two months after 
the option had expired. Plaintiff's petition also refers 
to and sets out a copy of a letter written by defendant to 
the appellant under date of May 29, 1901. This letter 
is quite lengthy, and need not be fully set forth. After 
stating that the orders from Moise & Company were con
siderably mixed up, the letter continues: "You gave our 
Mr. Hoeber on January 28 an order for 100 bbls. of May, 
1901. This was a cash sale, and the goods were to have 
been branded 'Walter Moise & Co., Distillers,' and this 
brand we have had made for you. Before we could fill 
this order we received your letter of the 27th April say
ing, cancel all orders except the order given on April 3 
for 100 bbls. of May, 1901, which was in addition to the 
order we already had booked for you. We had informa
tion from Mr. Hoeber to the effect that you had the right 
to countermand the order for 100 bbls. 1901 and 50 bbls.  
1900 if the goods were not satisfactory. In our letter of 
April 5, acknowledging receipt of this order for 250 bbls., 
we stated that we would guarantee the quality of the 
goods to be of our highest standard. * * * We do 
not authorize any salesman to give options on anything, 
and we accept nothing but bona fide sales, and any
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whiskey that we sell that is not strictly merchantable we 

will agree to take back, paying the purchase price with 

interest on the investment, storage, state and county 

taxes, and transportation charges, and we think a guar

antee of this kind should be sufficient. We hope you will 

fully understand our position in this matter, and that the 

same will have your favorable consideration." Other cor

respondence undoubtedly passed between the parties that 

is not contained in the record, but we think defendant's 

letter of May 29, 1901, was a complete withdrawal of 

any option to purchase whiskey given to the plaintiff by 

its agent, if the agent had authority to enter into such 

option contracts.  
It is not claimed by appellant that any consideration 

further than the agreement to pay interest was given for 

this option agreement, and, as we have already seen, the 

provision for interest was not a consideration for the 

privilege of the option, but a method fixed by the parties 

for arriving at the price of the goods, if the option- should 

be accepted before withdrawal. There are authorities to 

the effect that one having an option must not only sig

nify his intention to accept within the time limited, 
but must also pay or tender the price. Weaver v. Burr, 
31 W. Va. 736, 3 L. R. A. 94. This rule has particular 

application to the case we are considering. The goods 

mentioned in the agreement were in bond, and it was the 

duty of the appellant to pay the internal revenue tax due 

the general government before the goods could be released.  

No duty rested upon the defendant to advance the inter

nal revenue taN and make delivery of the goods prior to 

payment therefor, and the petition is entirely silent re

garding any offer or tender of payment of the purchase 

price or the tax necessary to release the goods from the 

bonded warehouse.  
The demurrer was properly sustained, and we recom

mend an affirmance of the judgment.

ALBERT and JACKSON, CO., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is 

AFFIRMED.  

WALTER W. HACKNEY, APPELLEE, V. MITCHEL S. MCININCI 
ET AL., APPELLANTS.* 

FILED MAY 24, 1907. No. 14,801.  

1. Injunction: REPEATED TRESPASS. Equity will afford relief by the 
process of injunction against repeated acts of trespass, especially 
where committed under a claim which indicates a continuance 
and constant repetition of it.  

2. Landlord and Tenant: ESTOPPEL. Estoppel of the tenant to deny 
the title of his landlord extends to every one in privity with 
him, and it inures to the benefit of any person to whom the 
landlord's title may pass, and continues until possession is 
actually surrendered. Gear, Landlord and Tenant, sec. 165.  

APPEAL from the district court for Nemaha county: 
WILLIAM H. KELLIGAR, JUDGE. Affirmed.  

M. S. McIninch and H. A. Lambert, for appellants.  

Stull & Hawxby, contra.  

DUFFIE, C.  

Previous to November 10, 1903, one Theodore Bedford 
claimed title to the west half of the west half of the 
southeast quarter of section 25, township 5, range 15, 
in Nemaha county, Nebraska. Mrs. Gilbert had rented 
the land from Bedford for a series of years, and sublet the 
premises to the defendant David Jones, who had been in 
possession as her tenant for two or three years previous 
to the commencement of this action. Her lease expired 
March 1, 1904. In the fall previous to the expiration 
of her lease she assigned the unexpired term to the de
fendant McIninch. November 10, 1903, Hackney, the 

* Rehearing deiied. See opinion, 80 Neb. 49.
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plaintiff and appellee, acquired the title of Theodore Bed
ford's heirs, lie having deceased previous to that date.  
After securing his deed from the Bedford heirs, Hackney 
notified Jones that he was the owner of the premises, 
and that rent should thereafter be paid to him. Jones 
continued in possession during the year 1904, but de
livered the rental share of the crop to Mclninch in the 
fall of that year. In March, 1905, Hackney rented the 
land to one Charles Andrews, and early in March of that 
year took Andrews to the place and put him in possession.  
Jones occupied an adjoining tract of land belonging to 
Rackney, and, after putting Andrews in possession of this 
particular forty, Hackney and Andrews visited Jones on 
the adjoining tract, where he was living, and at that time 
appellee told Jones whose cattle were feeding on the 
stalks on the land in controversy, that lie had -put An
drews in possession, and that he would have to get 
Andrews' consent to his cattle feeding on the stalks.  
Jones at that time did not object to Andrews taking 
possession of the land, and replied that he and Andrews 
would have no trouble over the stalks. Andrews did sone 
work upon the land, cutting the stalks and listing it, and 
also cut and removed some wood from the premises, but 
lie and his son were on several occasions thereafter driven 
off from the land by Mclninch and Jones, Mclninch 
claiming that Hackney had no title, and Jones asserting 
that he had rented the land from McIninch for the year 
1905. Not being able to remain in peaceable possession 
of the land through his tenant Andrews, Hackney brought 
this action in the district court, asking that the defend
ants be restrained and enjoined from going upon the prem
ises, or in any manner interfering with appellee and his 
said tenant in the peaceable possession and occupancy 
thereof. A temporary injunction was issued, and a mo
tion to dissolve the same overruled by the court. By 
agreement of counsel the case was submitted on final 
hearing upon the evidence taken on the motion to dis

12
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solve the temporary injunction, and on such hearing 
the court entered a decree making the injunction per
petual, from which decree defendants have appealed.  

It is insisted by appellants that the petition does not 
state a cause of action for equitable relief. The petition 
alleges ownership of the land in Hackney; that Jones was 
in possession as subtenant of the former owner at the 
time plaintiff acquired title; that he remained in pos
session during the year 1904 under an implied agree
ment to pay rent therefor; that he fraudulently attorned 
to his codefendant McIninch; that thereafter, and in 
March, 1905, plaintiff rented the premises to Andrews 
and put him in possession; that the defendants were re
peatedly trespassing upon the premises and threatening 
to assault the plaintiff and his tenant; that they on several 
occasions drove the tenant and his son from the prem
ises under threats of bodily injury. In our opinion the 
allegations of the petition are amply sufficient to warrant 
the court in granting a temporary injunction. Not 
only did it charge a continuing trespass of which equity 
will take jurisdiction (Shaffer v. Stull, 32 Neb. 94), but 

it clearly appears from the petition and the proof offered 
in support thereof that 'Jones fraudulently attorned to 

his codefendant Mclninch. In the fall of 1903 Hackney 

obtained title to the land from the landlord of Mrs. Gil

bert and her subtenant, Joines. The law is well settled 

that the tenant's estoppel to deny his landlord's title 

inures to the benefit of any person to whom the land

lord's title may pass. Jackson v. Collins, 3 Cow. (N. Y.) 

89; Dunshee v. Grundy, 81 Mass. 314; Tilghman &. West 

v. Little, 13 Ill. 239; Brenner v. Bigelow, 8 Kan. 496; 

Gear, Landlord and Tenant, sec. 165. Jones, being in 
possession as subtenant of Bedford, was estopped to 

deny the title of Hackney, who had acquired title from 

the Bedford heirs. It results, then, that Hackney was in 

possession through his tenant Jones, and the proof satis 

fies us that, while no direct or express contract of lease 
was made from Hackney to Jones for the year 1904, it

NEBRASKA REPORTS. [VOL. 79130



VoL. 79] JANUARY TERM, 1907. 131 
Hackney v. McIninch, 

was well understood between them that Jones remained 
in possession as Hackney's tenant. Without disclaiming 
such implied lease or notifying the plaintiff of any agree
ment or understanding which he had with McIninch, 
Jones paid the rent to the latter and thus perpetrated a 
wrong upon his landlord. In the spring of 1905, when 
Hackney put Andrews in possession as his tenant, Jones 
acquiesced therein. From that time forward he had no 
right of possession and his entry upon the land was tres
pass. The continued trespass of Jones and McIninch, 
their driving Andrews from possession by threats of vio
lence, the apparent combination between them by which 
rent was to be paid to McIninch, instead of to Hackney, 
the landlord, were all circumstances calling for the in
terposition of the equitable arm of the court to preserve 
the plaintiff and his tenant in peaceable possession of the 
property, and to end the wrongful conduct of the parties 
in the disposition of the rent to which the plaintiff was 
entitled. It is now well setled that injunction is a proper 
remedy, particularly when, as in this case, the injury is of 
a continuous nature and committed under a claim which 
indicates a continuance or frequent and constant repeti
tion of it. Courts of equity take cognizance of these cases 
to prevent the vexation and harassment of continued dis
turbances, prevent a multiplicity of suits, and to preserve 
the right by restraining the commission and repetition 
of threatened injury. Pohlman v. Trinity Church, 60 
Neb. 364; Carroll v. Campbell, 108 Mo. 550. A claim is 
made that Hackney got no title by his deed from the Bed
ford heirs; that the real title rests in the heirs of one 
Whitney. The question of the legal title to the premises 
is wholly immaterial, and is not to be considered in de
termining the rights of the parties. Not only was Jones 
a subtenant of the party from whom Hackney acquired 
title, but McIninch himself became a tenant by taking 
over the unexpired term of Mrs. Gilbert. Both of these 
parties by well-established rules of law are estopped 
from questioning Hackney's title. They are tenants on
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this land, their rights as such being derived from Hack
ney's grantors. Until they have surrendered their pos
session, they stand in no attitude to question the title 
under which they entered.  

In our opinion the decree of the district court is clearly 
right and should be affirmed. We so recommend.  

EPPERSON and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.  

FRED PETERSON ET AL. V. STATE OF NEBRASKA.  

FILED MAY 24, 1907. No. 14,834.  

1. Criminal Law: JURISDICTION. The judgment of a court having no 
jurisdiction of the subject matter does not constitute'a bar to a 
second prosecution based upon the same charge as that upon 
which the first judgment was pronounced.  

2. Interstate Commerce: RAILROADS: SPEED ORDINANCE. An ordinance 
limiting the speed of trains on an interstate railway which carries 
United States mail to ten miles an hour within the corporate 
limits of the municipality, which is passed for the safety of the 
public and the protection of life and property, is not void as 
imposing an unreasonable restriction upon interstate commerce 
and the speedy transportation of the mail.  

3. Cities: ORDINANCES: PRESUMPTION. The determination of the ques
tion whether an ordinance is reasonably necessary for the protec
tion of life and property within the city is committed in the first 
instance to the municipal authorities, and, when they have acted 
and passed an ordinance, it is presumptively valid, and the courts 
will not interfere with its enforcement until the unreasonable
ness or want of necessity of such measure is made to appear 
by satisfactory evidence.  

4. - : - : VIOLATION: EVIDENCE. A prosecution for the viola
tion of a city ordinance, which does not embrace any offense 
made criminal by the laws of the state, while in form a criminal 
prosecution, is, in fact, a civil proceeding to recover a penalty, 
and clear and satisfactory proof that the offense has been com-
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mitted Is sufficient to sustain a conviction. Proof beyond a rea
sonable doubt is not required.  

5. Fines: IMPRTSONMENT FOR DEBT. Fines or penalties arising from a 
violation of the penal laws of the state, or city or village ordi
nances, are not debts within the meaning of our constitutional 
provision prohibiting imprisonment for debt. Kennedy v. People, 
122 Ill. 649.  

ERROR to the district court for Colfax county: CONRAD 

-IOLLENBECK, JUDGE. A ffirmal d.  

Edson Rich and Phelps <& Peterson, for plaintiffs in 
error.  

W17. T. Thompson, Attorucy Oecral, Graint G. Martin.  

T. F. A. Williams, W. I. Allen, 1. H. Httfield. 0. M. John

aon and F. B. Churchill, contra.  

DUFFIE, C.  

Schuyler is a city of the second class having more than 

1,500 and less than 5,000 inhabitants. An ordinance of 

the city, approved August 16, 1904, designed to regulate 

the speed of railroad trains passing through the city, 

provided that it should be unlawful for any person, or 
railroad company, or any employee managing, operating 

or controlling any locomotive engine, car, or train of 

cars, to run or permit to be run or propelled or operated 

any locomotive engine, car, or train of cars within the 

limits of the city at a rate of speed greater than ten 

miles an hour, provided that the rate of speed of any 

such engine, car, or train of cars, shall not be restricted 

on any railroad in said city where competent watchmen 

for the purpose of signaling the approach of any engine, 

ear, or train of cars, are stationed at all public crossings 

of such railroad, which are thoroughfares, which watch

men shall so signal the approach of every such engine, 

car or train of cars, nor on any railroad in said city 

which has or shall have erected or placed at all public 

street crossings of said railroad, which are thoroughfares,
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gates or bars, so constructed as to be quickly lowered 
and raised across any such street so crossing such rail
road, and to remain closed during the entire time of the 
arrival and departure of any train running at a higher 
rate of speed than ten )niles an hour, and which gates or 
bars shall be so situated as to cut off traffic across such 
railway at such street crossings while said gates or liars 
are closed. A penalty of not less than $25 nor more than 
$100 was provided for a violation of the ordinance. Sec
tion 8733, Ann. St., authorizes cities of the second class 
to regulate the running of railway trains and to govern 
the speed thereon within the limits of the city.  

December 6, 1905, plaintiffs in error were arrested 
under a warrant issued upon the complaint of the city 
attorney charging them with the violation of the ordi
iiance. The defendants, prior to this proceeding, and on 
November 4, 1905, had been arrested upon the same 
charge. They were tried and convicted before one V. W.  
Sutherland, a justice of the peace, claiming to act as a 
specially appointed police judge for the city of Schuyler.  
The district court released them on habeas corpus, on the 
ground that "in said alleged proceedings said Sutherland 
was without jurisdiction and said proceedings and judg
ient were and are void." It is elementary that the 

judgment of a court having no jurisdiction of the subject 
matter is absolutely void, and constitutes no bar to 
further proceedings on the same charge. Thompson v.  
State, 6 Neb. 102; Arnold v. Stale, 38 Neb. 752. The 
defendants, after having procured their discharge on the 
ground that the court before which they were tried had 
no jurisdiction of the offense charged against them, and 
that the judgment under which they were'held was abso
lutely void, cannot now interpose that judgment as a 
bar to another trial before a court having jurisdiction of 
the offense with which they stand charged. This is con
clusive of the first point raised by the defendants that 
they were twice placed in jeopardy.  

It is next insisted that a municipal corporation, in the
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exercise of its police power, cannot impose such re

striction as will interfere with the governmental agency 

of the United States to unreasonably impede interstate 

commerce and retard and delay the speedy transportation 

of the United States mail. It is urged that the Union 

Pacific Railroad Company sustains relations to the fed

eral government different from that of any other railroad 

in the state, because of the conditions under which it was 

built and the obligations imposed by the charter of the 

company. It is said that those roads which the govern

ment did not aid in building perform a voluntary service 

in carrying the United States mails, while those aided 

by the government rest under an obligation by the terms 

of their charter to do so, and that their service in that 

respect is obligatory. It is further urged that commerce 

between the states has been confided exclusively to con

gress by the constitution, and is not within the jurisdiction 

of the police power of the state, and that, while the state 

may make reasonable regulations to secure the safety of 

passengers and of the people of the state, it can do noth

ing which will directly burden or impede the traffic of rail

way companies engaged in interstate commerce, or which 

will impair the usefulness and facilities of such traffic.  

On these grounds it is argued that the ordinance under 

which the defendants were convicted on their second 

trial is unreasonable and void.  

This question in various forms has been before the 

supreme court of the United States on several occasions.  

In Illinois C. R. Co. v. -Sthte, 163 U. S. 142, the court 

had before it a statute of the state of Illinois which pro

vided that "every railroad corporation shall cause its 

passenger trains to stop upon its arrival at each station, 

advertised by such corporation as a place for receiving 

and discharging passengers upon and from such trains, 

a sufficient length of time to receive and let off such pas

sengers with safety: Provided, all regular passenger 

trains shall stop a sufficient length of time at the railroad 

station of county seats to receive and let off passengers
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with safety." It appears from a statement of the facts that the line of railroad communication crossing the Ohio river at Cairo, of which the Illinois Central Railroad 
Company forms part, has been established by congress 
as a national highway for the accommodation of interstate 
commerce and of the mails of the United States; that the station of the Illinois Central Railroad Company at the 
southern terminus of its road in the city of Cairo was at a point three and a half miles distant from so much of its main track as formed part of the through communication 
by railroad from the state of Illinois across the Ohio river into the state of Kentucky and other states on the through connecting lines, and it was the contention of the railroad company that the particular train in question, a fast mail train, was not compelled to leave the direct and through 
route of travel and switch down to the depot In Cairo three and a half miles from the through line, the people of that city being sufficiently accommodated by other trains operated by the company. The court held that a fast mail train carrying interstate passengers and the United States mail from Chicago to places south of the Ohio river, over an interstate highway established by authority of congress, need not turn aside from the direct 
interstate route and run to the station in Cairo three and a half miles away from that route and back again, in order to receive and dispatch passengers at that station 
forthe interstate travel to and from which the railroad 
company furnished other and ample accommodations 
and that the statute, in so far as it required this to be done, was an unconstitutional obstruction of interstate 
commerce and of the passage of the United States mails.  In the same case it was said, however, "that the arrange
ments made by the company with the post office depart
ment of the United States cannot have the effect of abro
gating a reasonable police regulation of the state." 

In Cleveland, C.,* C. & St. L. R. Co. v. State, 177 U. S 
514, that part of the Illinois statute above quoted, which 
required all passenger trains to stop at county seats,
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was before the court on petition of the state's attorney 
to require the defendant company to stop a train known 

as the "Knickerhocker Special" at the city of Hillsboro, 
the county seat of AMontgomiery county. In that case it 
was shown that the "Knickerbocker Special" was a train 
especially devoted to carrying interstate transportation 

between the city of St. Loui-s and the city of New York; 
that the travel between these cities had grown to such 
an extent that it had become necessary to put on a 
through fast train which connected with other similar 
trains on the Lake Shore and New York Central roads.  
and that it was necessary to put. on this train, because 
the trains theretofore run (none of which had been taken 
off) could not, by reason of stopping at flillsboro and 
other smaller stations, make the time necessary for 

eastern connections or carry passengers from St. Louis 

to New York within the time which the demands of busi
ness and interstate traffic requiired; that the train was not 

a regular passenger train for carrying passengers from 

one point to another in the state of Illinois, such traffic 

being amply provided for by four other trains, and that 

the "Knickerbocker Special" was used exclusively for 

interstate traffic from and to points without the state of 

Illinois. In that case it was held that the requirement 

that all regular passenger trains must stop at county 

seats, which is made by the Illinois act of March 21, 
1874, constitutes a direct burden upon interstate comn
merce in'violation of the United States constitution, so 

far, at least, as that statute requires through interstate 

passenger trains to stop at such stations when adequate 
through service has been provided for local traffic. In 

that case it was said: "Few classes of cases have become 

more common of recent years than those wherein the 

police power of the state over the vehicles of interstate 

commerce has been drawn in question. That such power 

exists and will be enforced, notwithstanding the consti

tutional authority of congress to regulate such commerce, 
is evident from the large number of cases in which we
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have sustained the validity of local laws designed to 
secure the safety and comfort of passengers, employees, 
persons crossing railway tracks, and adjacent property 
owners, as well as other regulations intended for the 
public good." The court further said: "The distinction 
between this statute and regulations requiring passenger 
trains to stop at railroad' crossings and drawbridges, 
and to reduce the speed of trains when running through 
crowded thoroughfares, requiring its tracks to be fenced, 
and a bell and whistle to be attached to each engine, 
signal lilits to be carried at night, and tariff and time 
tables to be posted at proper places, and other similar 
requirements contributing to the safety, comfort and 
convenience of their patrons, is too obvious to require 
(I iscussion." 

In Stone v. Farm ers Loan & Trust Co., 116 U. S. 307, 
it was held that, in case of a railroad whose construction 
had been aided by congress so as to establish a route 
of travel through several states, a state had the power to 
make all needful regulations of a police character for the 
government of the company operating the road within 
the jurisdiction of the state. It was there said: "By the 
settled rule of decisions in this court * * * .it may 
make all needful regulations of a police character for the 
government of the company while operating its road in 
that jurisdiction. In this way it may certainly require 
the company to fence so much of its road as lies within 
the state, to stop its trains at railroad crossings, to 
slacken speed while running in a crowded thoroughfare, 
to post its tariffs and time tables at proper places, and 
other things of a kindred character affecting the comfort, 
the convenience, or safety of those who are entitled to 
look to the state for protection against the wrongful or 
negligent conduct of others." 

In Crutcher v. Kentucky, 141 U. S. 47, Mr. Justice 
Bradley, speaking for the court, said: "It is also within 
the undoubted province of the state legislature to make 
regulations with regard to the speed of railroad trains in
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the neighborhood of cities and towns, with regard to thw 
precautions to be taken in the approach of such trains to 
bridges, tunnels, deep cuts and sharp curves, and, gener
ally, with regard to all operations in which the lives and 
health of people may be endangered, even though such 
regulations affect to some extent the operations of inter
state commerce. Such regulations are eminently local in 
their character, and, in the absence of congressional regu
lations over the same subject, are free from. all consti
tutional objections, and unquestionably valid." 

Here is a distinct recognition of the rights of the state 
to enact all reasonable police regulations necessary to 
protect the people of the state in the enjoyment of their 
property and to guard them from injury by the operation 
of trains through thickly populated communities. It will 
be observed that in the two cases first above referred to, 
no question of the protection of life or of the person 
from bodily injury was drawn in question. The only 
feature presented by the cases was the right of the state 
to require, in one case, a fast mail train to depart from its 
usual route for the accommodation of the citizens of a city 
for whose benefit other ample accommodations had been 
provided, and, in the other case, to require a train 

specially devoted to interstate commerce to stop at i 
county seat for the accommodation of its citizens who were 
amply provided with accommodations by four other daily 
trains. The difference between those cases and the one we 
are considering is manifest. The ordinance in question is 
designed, not for the mere accommodation of the residents 
of Schuyler in the use of the trains of the company, but 
it is to protect them against loss of life or bodily in

jury from the operation of trains running through its 
limits. In such case, unless the ordinance is wholly un

reasonable, it ought to receive the support of the courts.  
In Chicago & A. R. Co. v. Carlinville, 200 Ill. 314, 60 L.  
R. A. 391, it was held that an ordinance limiting the 

speed to ten miles an hour within the corporate limits is 

not unreasonable, where the road lies for a mile and a.
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quarter within such limits, and crosses four streets, two 
of which are main thoroughfares, and buildings located 
near the road obstruct to a considerable extent a view of 
the tracks and approaching trains, although the principal 
part of the buildings of the municipality are located on 
one side of the road; and it was further said that an ordi
nance limiting the speed of trains on an interstate rail
way which carries the United States mail to ten miles an 
hour within the corporate limits of the municipality, which 
is passed for the safety of the public and the protection 
of life and property, is not void as imposing an unreason
able restriction upon interstate commerce and the speedy 
transportation of the mail.  

It is a general rule that the determination of the question 
whether or not an ordinance is reasonably necessary for 
the protection of life and property within the city is com
initted in the first instance to the municipal authorities 
thereof by the legislature. When they have acted and 
passed an ordinance, it is presumptively valid, and, before 
a court will be justified in holding their action invalid, 
the unreasonableness or want of necessity of such measure 
for the public safety and for the protection of life and 
property should be clearly made to appear. It should be 
manifest that the discretion imposed on the municipal 
authorities has been abused by the exercise of the power 
conferred by acting in an arbitrary manner. Knobloch 
v. Chicago, If. -& St. P1. R. Co., 31 Minn. 402; Erison 
v. Chicago, St. P., M. & 0. R. Co., 45 Minn. 370, 11 L. R..  
A. 434. So far as we have observed there is nothing in the, 
record showing that the ordinance in question is unrea
sonable or unnecessary. That the municipal authorities 
had in view the rights of the company, as well as the pro
tection of its own citizens, is manifest from the proviso 
allowing unlimited speed of trains where watchmen are 
provided or where gates or bars are erected to guard the 
tracks. That this might impose some additional burden 
upon the company cannot, we think, be urged as an ob
jection to the ordinance.
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The district court instructed the jury that the burden of 

proof was upon the state to establish each and all of the 

material facts charged in the complaint by clear and satis

factory evidence; that the prosecution, while criminal in 

form, was in fact civil; that it was not necessary for the 

state to establish the facts charged beyond a reasonable 

doubt; that the material facts should, however, be clearly 

and satisfactorily established by a preponderance of the 

evidence before finding the defendants guilty. Exceptions 

to the instructions were taken by the defendants, and are 

now assigned as error, it being insisted that the proceed

ing was criminal in its nature, and that evidence beyond 

a reasonable doubt was necessary to convict. -At common 

law, and independent of statutory enactments, punish

ments for the violation of municipal ordinances were 

treated in the light of civil actions; imprisonment for 

noncompliance with the order of the court imposing the 

payment of a fine being looked upon, not in the light 

of punishment, but as a means of compelling a compliance 

with the orders of the court and enforcing payment. The 

general doctrine appears to be that, where an act is not 

criminal under the laws of the state, a municipal ordi

nance will not make it so, and that an action to recover a 

penalty prescribed 1y a municipal ordinance on account 

of an act not criminal, by the general law of the state, 

but forbidden by such ordinance, i s a civil action. City 

of Huron v. Carter, 5 S. Dak. 4, 57 N. W. .947. McQuil

lan, Municipal Ordinances, sec. 190, asserts that the 

weight of judicial authority holds that the prosecution 

for the violation of a municipal ordinance is in the nature 

of a civil action for the recovery of a debt. Sometinies 

the action is regarded as criminal where the offense con

stitutes a misdemeanor under the laws of the state; but 

ordinances of the character of the one in question, for

bidding the doing of an act that is not per so criminal or 

immoral, that is not made a crime or misdemeanor by 

any law of the state, is a mere rile or regulation for the 

government of the coimmni'fltv within the municipal limits,
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and does not come within the category of acts considered 
criminal under our constitution or statutes. In Satton 
v. McConnell, 46 Wis. 269, 50 N. W. 414, the supreme court 
of Wisconsin, in answer to the argument that a prosecu
tion for the violation of a city ordinance was a criminal 
prosecution, said: "We think it is not. N6 law in force 
when that prosecution was instituted made it a criminal 
offense to use wanton or obscene language within the cor
porate limits of the city of Columbus. The use of such 
language there gave the city a right of action against the 
offender to recover a prescribed penalty therefor. Under 
the charter of the city an action to recover such a penalty 
may be commenced either by summons or warrant. But 
whether commenced by the one process or the other, the 
pleadings and judgment are the same. In either case it 
is nothing more than a civil action to recover a penalty.  
Hence, it was competent for the magistrate, as in other 
civil actions, to act upon the stipulation of the parties, 
and to determine the action and render final judgment 
therein." 

Section 8751, Ann. St., found in the chapter relating to 
cities and villages, is in the following language: "Fines 
may in all cases, and in addition to any other mode pro
vided, be recovered by suit or action before a justice of 
the peace, or other court of competent jurisdiction, in the 
name of the state. And in any such suit or action where 
pleading is necessary, it shall be sufficient to declare 
generally for the amount claimed to be due in.respect to 
the violation of the ordinance, referring to its title and 
the date of its adoption or passage, and showing as near 
as may be the facts of the alleged violation." From this 
it will be seen that the legislature contemplated a civil 
action for the recovery of a fine imposed for the violation 
of an ordinance, and in such case clear and satisfactory 
proof of the violation would certainly be sufficient to 
warrant a recovery. In Toledo, P. & W. R. Co. v. Foster, 
43 Ill. 480, brought to recover a penalty of $50 imposed 
upon railways for a failure to sound a whistle or ring a
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bell for 80 rods before arriving at a crossing, the court 

said: "While the law does not require the same complete

ness of proof in cases of this character that is required 

in criminal prosecutions where life or liberty is in jeop

ardy, yet the evidence must be of such a character as to 

bring home to the jury a reasonable and well-founded 

belief of the guilt of the defendant. Neither a railway 

company nor a private individual should be subjected to a 

fine, whereby their property is to be divested, merely be

cause there is a little more evidence that they did not per

form some required act than there is that they did." The 

instruction here under consideration required something 

more than a preponderance of the evidence. It required 

that the charge against the defendant should be established 

by clear and satisfactory evidence, and this is in full 

accord with the Illinois rule.  

It is further urged that if the action is civil in its 

nature the fine imposed is in the nature of a debt due from 

t he defendants, and that to imprison them for its nonpay

ment, as required by the ordinance, would violate our 

constitutional provision prohibiting imprisonment for 

debt. It is well settled that a direction in a sentence 

imposing a fine that defendant shall stand committed until 

the fine is paid is no part of the penalty for the offense, 

but is merely a means of compelling obedience to the judg

inent of the court. 19 Cyc. 553, and authorities cited.  

A. fine is not a debt within the meaning of the constitu

tional provision referred to. In re Beall, 26 Ohio St. 195.  

After a careful examination of the record and the 

questions presented. we are unable to discover any rever

sible error, and recommend an affirmance of the judgment.  

EPPERSON and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.
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DAVID BRADLEY & COMPANY, APPELLANT, V. KINGMAN 
IMPLEMENT COMPANY ET AL., APPELLEES.  

FILED MAY 24, 1907. No. 14,838.  

1. Conditional Sales. Section 26, ch. 32, Comp. St. 1905, requiring 
conditional sales of personal property to be in writing, signed by 
the vendee, and a copy filed with the county clerk, applies to a 
contract of sale made in Iowa of property to be delivered to and 
held by the purchaser within this state.  

2. Sales: CONSIDERATION. A pre-existing debt is a good consideration 
to support a sale of personal property.  

APPEAL from the district court for Thayer county 
LESLIE G. HURD, JUDGE. Affirmed.  

C. L. Richards, for appellant.  

M. H. Weiss and 0. H. Scott, contra.  

DUFFIE, C.  

John M1einen, an implement dealer at Belvidere, entered 
into a contract with David Bradley & Company to handle 
their implements. The contract recites that Meinen is 
appointed agent for the Bradley company to sell its imple
ients, but there are other terms and conditions which 

make it evident that 31einen was something more than an 
agent, and it is.conceded by the David Bradley company 
that his interest in all implements received by him under 
the contract was that of a vendee in a conditional sale. It 
also appears that Meinen was handling the goods of the 
Kingman Implement Company, and became indebted to 
them in a sum exceeding $2,000. A short time prior to 
the commencement of this action Meinen and the King
man company had a settlement, the Kingman company 
receiving back such of its goods as "Meinen had on hand, 
and in addition thereto a surrey which Meinen had re
ceived from the David Bradley company. Other goods 
were turned over to the Kingman company to the full
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amount of its claim, and the indebtedness of Meinen to 

said company thus satisfied and discharged. This action 

was commenced by the David Bradley company to recover 

the surrey turned over by Meinen to the Kingman con

pany on that settlement. The court directed the jury to 

return a verdict for the defendant, and the plaintiff has 

appealed.  
The contract between Meinen and the David Bradley 

company was made in Council Bluffs, Iowa. No copy 
thereof was filed in the office of the clerk of Thayer county, 
where Meinen resided and carried on his business. It is 

insisted by appellant that the contract, being an Iowa con

tract, was not required to be filed in Thayer county in 

order to protect the David Bradley company as against a 

purchaser or judgment creditor of Meinen; that a con

ditional sale of property made in Iowa, although to a resi

dent of Nebraska, the property to be taken and used in 

Nebraska, does not come within the provisions of our stat

ute requiring a conditional sale to be in writing, and 

signed by the vendee, and a copy thereof filed with the 

clerk of the county. We do not think that this position 

can be sustained. While it is true that the contract of 

conditional sale was made in Iowa, both parties thereto 

contemplated that it was to be performed in Nebraska.  

The goods were to be taken to Nebraska and there sold, 

and absolute title passed to the purchasers from Meinen.  

Meinen was to remain in possession until a sale was made.  

The manifest purpose of our statute is to render ineffect

ual the condition in a sale of goods held in this state, 

where a copy of the contract of sale is not filed with the 

clerk of the county. The object of the statute is to get 

rid of secret and latent liens. Public policy, as asserted 

in the extension of our registry laws, requires that the 

public record shall show the ownership- of personal prop

erty, and a construction which is favorable to that end 

should be given to the act. Knowles 1oom Works v.  

Vacher, 57 N. J. Law, 490, 33 L. R. A. 305.  

13
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It is further urged that the Kingman Implement Com
pany is not a purchaser within the meaning of the statute.  
It clearly appears from the evidence that the Kingman 
Implement Company gave credit to Meinen for $90 on the 
amount due from him in consideration of this surrey. It 
also appears that it had no notice of any claim to the 
property by the David Bradley company. It is a well
recognized principle of law in this state that a pre-exist
ing debt is a good consideration for a conveyance of 
property, and, if taken in good faith and without any 
fraudulent purpose, the sale will be upheld, even though 
the consideration therefor was an antecedent debt. Ward 
v. Parlin, 30 Neb. 376; Steen v. Stretch, 50 Neb. 572; 
Rachman v. Clapp, 50 Neb. 648.  

The action of the district court ini directing a verdict 
and entering judgment thereon in favor of the defendant 
was clearly right, and we recommend an affirmance of the 
judgment.  

EPPERSON and GooD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

KATE CONNELLY, APPELLANT, V. CITY OF OMAHA, APPELLEE.  

FILED MAY 24, 1907. No. 14,578.  

1. Justice of the Peace: JURISDICTION. It Is a well-established rule in 
this state that a mere claim of title will not oust a justice of the 
peace of jurisdiction ini a forcible entry and detainer case, but 
the justice may proceed until it Is shown by competent evidence 
that the defendant is claiming possession under a bona fide claim 
of title.  

2. Judgment: RES JUDICATA. A fact within the jurisdiction of the 
court, litigated and determined In a forcible entry and detainer 
suit, cannot again be brought In question between the same 
parties.
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APPEAL from the district court for Douglas county: 
ALEXANDER C. TaouP, JUDGE. Affirmed.  

David Van Etten, for appellant.  

John P. Breen, W. H. Herdman, Harry E. Burnam and 
I. J. Dunn, contra.  

EPPERSON, C.  

In November, 1900, in a forcible entry and detainer 
action the defendant herein obtained judgment against the 
plaintiff for the restitution of the real estate here in con
troversy. Plaintiff brings this action, alleging that she 
is the owner of the property, and asks that defendant be 
restrained from enforcing its judgment for restitution.  
She also asks that the title be confirmed in her as againsi 
any claim or demand of defendant. No fraud or irregu
larity was alleged or proved to impeach the judgment for 
restitution. In Shufeldt v. Gandy, 34 Neb. 32, it was held: 
"The jurisdiction of courts of equity to set aside judgments 
at law will be exercised only when it appears that the 
judgment complained of is unconscionable, and when the 
party applying had no opportunity to make defense, or 
was prevented from so doing by accident or the fraud of 
the opposing party." In the opinion by Judge POST it 
is further said: "The rule is well settled that the party 
seeking relief in equity from a judgment at law must show 
clearly that the judgment complained of is the result of 
fraud, accident, or mistake, and not of his own negligence." 
In City of Broken Bow v. Broken Bow Water Works Co., 
57 Neb. 548, it was held: "To justify an injunction to re
strain the enforcement of a judgment it is not sufficient 
to show that the judgment debtor had a valid defense.  
It must be shown that he was prevented from interposing 
it by fraud, mistake, or accident, and without fault on his 
part." We know of no reason why the same rule should 
not apply to judgments for the restitution of real estate.  

In the forcible entry and detainer case the defendant
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herein alleged a lease then existing between the parties 
under which the plaintiff herein was in possession of the 
property. Plaintiff, as defendant in that action, set up 
fraud in the obtaining of the lease. On this issue the 
forcible entry and detainer action was tried and resolved 
against the plaintiff herein. It is a well-established rule 
in this state that a mere claim of title will not oust a 
justice of the peace of jurisdiction in a forcible entry and 
detainer case, but that the justice may proceed until it is 
shown by the evidence that defendant is claiming posses
sion under a bona fide claim of title. Green v. Morse, 57 
Neb. 391; Lipp v. Hunt, 25 Neb. 91; Smith v. Kaiser, 17 
Neb. 184; Pettit v. Black, 13 Neb. 142; Leach v. Sutphen, 
11 Neb. 527; Clark v. Tukey Land Co., 75 Neb. 326. In 
the forcible entry and detainer case the claim of title by 
adverse possession was also interposed by the plaintiff 
herein, but the justice court considered, in the face of the 
lease, that the evidence did not support the defense, and 
that the claim of title by adverse possession was not made 
in good faith. Ordinarily a judgment of ouster in a 
forcible entry and detainer case is not a bar to an action 
in relation to the title, since one person may own the 
title and another may hold the right of possession for a 
term. In Dale v. Doddridge, 9 Neb. 138, it was held: "The 

judgment of a justice of the peace, or of the district court, 
in proceedings in forcible entry and detainer, is conclusive 
in that proceeding on the matter in issue at the time of its 
rendition, unless such judgment is reversed or modified by 
proceedings in error. But the judgment is no bar to an
other action in relation to the title of the premises." The 
above rule, however, is not broad enough to permit an 
action to restrain the enforcement of restitution. As 
stated in the rule quoted, such judgment is conclusive on 
the matter in issue at the time of its rendition. The spe
cific issue of fact, which the justice of the peace had juris
diction to try, was litigated, and we are bound by the ad
judication that plaintiff was in possession under a lease 
with defendant; and, in the absence of fatal irregularity

148 NEBRASKA REPORTS. [VOL. 79



Dye v. Raser.  

in the former proceeding, the judgment for restitution 

should not be enjoined.  
Plaintiff's contention that she is entitled to a decree 

quieting title as against any claim or demand of the de

fendant is based on the theory that the judgment for res

titution is a cloud upon her' title. To grant her such a 

decree would be in fact an annulment of the judgment, or 

an injunction against its enforcement, which, as above 

shown, cannot be done in this case.  

Many errors are assigned in the admission and exclu

sion of evidence, but as the assigned errors do not .pertain 

to the regularity of the former judgment the court's rul-

ings were without prejudice, and further discussion is not 

necessary.  
We recommend that the judgpent of the district court 

be affirmed.  

AMES, C., concurs.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

- AFFIEMED.  

GRANT DYE, APPELLEE, V. WESLEY RASER ET AL., APPEL

LANTS.  

FILED MAY 24, 1907. No. 14,769.  

1. Liquor License: APPLICATION. Under the liquor laws of this state 

(Ann. St. ch. 32), a petition for a liquor license must be signed 

by bona fide freeholders.  

2. -: -: FREEHOLDER. One made a freeholder for the sole 

purpose of qualifying him as a petitioner for a liquor license is 

not a bona fide freeholder within the meaning of the liquor law.  

3. -:-- . Lapse of time alone will not qualify a bad 

faith freeholder to sign a petition for a liquor license.  

APPEAL from the district court for Merrick county: 

CONRAD HOLLENBECK, JUDGE. Reversed.
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Martin & Ayres and Thomas Darnall, for appellants.  

Patterson, & Patterson, contra.  

EPPERSON, C.  
In May, 1906, upon the petition of 33 citizens, the trus

tees of the village of Chapman issued a liquor license to 
appellee, <werruling the remonstrance of appellants. The 
district court affirmed the action of the village board, and 
remonstrators appeal to this court.  

Twelve of the petitioners claim to be freeholders by 
reason of each owning a certain lot or part of a lot in 
McCormick's addition to said village. McCormick's ad
dition consists of one block of land divided into 12 lots, 
25x140 feet. It is 40 rods from the original town. The 
intervening land is not platted. There are no improve
mients upon these lots. They are low and flat, and have 
been put to no use whatever by the owners. The tract 
was platted in 1902, since which time the owners of the 
different lots have been persistent petitioners for liquor 
licenses. Petitioner Hartman holds a deed to an un
divided one-half interest in one of the lots, for which he 
gave $10 March 2, 1906. He says he bought it for specu
lation and for a garden. He did not know the condition 
of the lot, -nor could he explain how it appeared of value 
for speculation. Petitioner Trimann bought an entire lot 
for $10 March 24, 1906, and says that he made the pur
chase as an investment. D. W. Abbott, who signed the pe
tition, claimed to own one-half of a lot purchased in De
cember, 1905. Another petitioner, Platt Abbott, claimed 
to own all of this lot under a deed given in April, 1904.  
Both deeds were executed by the same grantor. The evi
dence does not show that D. W. Abbott is the owner.  
Each of the above named, except Platt Abbott, signed the 
petition here in controversy soon after obtaining their 
deeds. Petitioners Gallogly, Worlard, Hanna, Platt 
Abbott, Westphal, Valkman, Mrs. Valkman, Crandall and 
Flora, Abbott each acquired title to one of the McCor-
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mick lots, or an interest in one, prior to the spring of 
1906, but each conveyance was at a time when a petition 
for a liquor license was in circulation. The purchase 
prices varied from $8 to $25. Many of the grantees did not 
know the dimensions of their lots. Several testified that 
they bought their property for speculation or for a garden 
spot, but none was ever used for gardening. The lots in 
McCormick's addition were not desirable property, and 
the only inference deducible from the evidence is that the 
petitioners above named bought and held their several 
tracts of land for the sole purpose of becoming eligible to 
petition for liquor licenses. Under these circumstances 
are they bona fide freeholders within the meaning of the 
liquor law? 

The statute contemplates that 30 bona fide resident 
freeholders shall sign the petition; and it has been said 
that "a deed for lands to many persons for a single con
sideration, and with the purpose of qualifying them to 
sign recommendations for inn and tavern licenses, is fraud
ulent, and will not constitute them reputable freeholders 
within the statute." Austin v. Atlantic City, 48 N. J.  
Law, 118; Smith v. Elizabeth, 46 N. J. Law, 312; Bennett 
v. Otto, 68 Neb. 652; Colglazier v. McClary & Martin, 5 
Neb. (Unof.) 332. In Bennett v. Otto, supra, the petition
ers, whose qualifications were in dispute, with 28 others, 
purchased a tract of three acres to be used as a park, 
taking title by deed, in which all were named as grantees.  

Each paid $5, claiming that the land was taken as an in

vestment. Remnonstrators contended that they were not 

bona fide freeholders, and this court so held, saying: "The 

circumstances under which the deed to the park was made, 
the fact that so many of the grantees are young men with 
no property or other interests in the town of Waco to 

be benefited by the purchase of this ground for park pur
poses, and the fact that they pretend that a five dollar 

interest in this land was taken as an 'investment,' are all 

inconsistent with the, bona fides of the transaction. We 

can understand why property owners, permanent resi-
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dents of Waco, would contribute something toward a 
park for the town, and why the young men of the village 
should desire a ball ground to which they might resort 
for ball play and other sports, and that this might induce 
them to contribute or donate from their means toward 
the purchase of such grounds; but when they assert that 
such investment of their money was for profit, and that 
that was the inducement which led them to put five dollars 
in such an enterprise, we are led to look for some other 
cause for their action; and the signing of Otto's petition 
the same evening that the deed was made, or at latest the 
next day, indicates quite conclusively that a desire to 
qualify themselves as such signers was the principal in
ducing cause." In Colglazier v. McClary, 5 Neb. (Unof.) 
332, it appears that several freeholders signed the peti
tion soon after obtaining deeds. Many of them obtained 
title from the same grantor, acting through his attorney 
in fact, who had circulated the petition in behalf of an
other. In some instances a small cash payment was made 
by the purchaser and notes given for the remainder. The 
conveyances had not been placed on record. It was held 
that they were made freeholders for the purpose of en
abling them to sign the petition.  

Appellee attempts to distinguish Bennett v. Otto and 
Colglazier v. McClary, supra, on the ground that the appli
cants therein had assisted in making the petitioners free
holders. The conclusion of this court was not based on 
any direct evidence of that nature, but the unusual manner 
of becoming freeholders, as shown by the evidence in each 
case, was sufficient to disclose that the petitioners were not 
bona fide freeholders. The facts are different, but no 
stronger in establishing that conclusion in the cases cited 
than in the case at bar. There is no difference in principle 
between the bad faith of the conveyances condemned b;
this court in Bennett v. Otto and Colglazier v. Mc~lary 
and the bad faith in the conveyance of the small worthless 
tracts of land in the case at bar. In the case in hand it 
is true that many of the conveyances were made to assist
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former applicants to obtain licenses, and the title nov 

relied on to qualify some of the petitioners had been held 

for soie time. As above shown, however, these titles werc 

not bona fede when acquired. They never became such by 

lapse of time. The evidence is sufficient not only to 

justify, but to require, the conclusion that McCormick's 

addition is held in the intereqts of the liquor traffic, not 

as a place for conducting business, but for the purpose of 

annually furnishing freeholders, so claimed, to sign pe

titions for liquor licenses. We cannot place judicial ap

proval upon this method of obtaining a liquor license. The 

12 signers above named were not bona fide freeholders 

within the meaning of the liquor laws, Ann. St., ch. 32.  

The judgment of the di: 'rict court was wrong and 

should be reversed, and we so recommend.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the license canceled.  
REVERSED.  

WILLIAM T. WHITE, APPELLANT, V. CITY OF LINCOLN, 

APPELLEE.  

FILED MAY 24, 1907. No. 14,795.  

1. Taxation: ASSESSMENT: EVIDENCE. Evidence examined, and held to 

show appellant a resident of the city of Lincoln, and liable to 

assessment as such.  

2. : . Appellant had $12,000 on April 1, 1905, which he 

soon afterwards applied on the purchase price of real estate for 

which he had previously contracted, and by his contract with his 

grantor assumed the payment of the 1905 taxes assessed against 

the real estate. Held, That an assessment to him of the $12,000 

was not a double taxation of his property.  

3. - : - : DEPOSITs. Money deposited in a bank and evidenced 

by a certificate of deposit payable on demand is liable to assess

ment as money, and not as a credit, under the revenue laws of 

1903, Comp. St. ch. 77.
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4. PROPERTY OMITTED. Under the provisions of sec
tion 7777, Ann. St., the board of equalization of the city of Lin
coln has power, upon notice to the person liable, to assess prop
erty which has been omitted by the assessor from the tax list.  

5. - :EVIDENCE. In the assessment of omitted 
property, the board of equalization of the city of Lincoln may 
reach their conclusions as to property to be placed on the tax 
list from evidence given upon an investigation in the nature of a 
judicial proceeding.  

APPEAL from the district court for Lancaster county: 
ALBERT J. ConNIsH, JUDGE. Affirmed.  

S. J. Tuttle, for appellant.  

E. C. Strode and D. J. Flaherty, contra.  

EPPERSON, C.  

The board of equalization of the city of Lincoln placed 
on the assessmnent roll for 1905 an assessment of $12,000 
against one William T. White, who thereupon prosecuted 
error proceedings to the district court, and. has appealed 
from a judgment affirming the order of the board.  

1. Appellant's first contention is that he was not a res
ident of the city of Lincoln on April 1, 1905, and could not 
be legally taxed for that year. This insistence presents 
a question of fact which the board of equalization, as well 
as the district court, has determined adversely to appel
lant. A review of the record constrains us to adopt their 
finding as the only reasonable inference to be drawn from 
the evidence. Appelllant's testimony discloses that he was 
a resident of the city of Lincoln on January 1, 1905, and 
that he never removed from Lincoln, though absent there
from with his family from the latter part of March until 
June 1, 1905-a part of the time visiting in Butler county 
and a part of the time boarding with relatives in Univer
sity Place, a city conveniently near Lincoln; On June 
1, 1905, he returned to Lincoln.  

2. It appears that on March 25, 1905, appellant entered 
into a contract with Dr. H. J. Winnett for the purchase
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of certain real estate in Lincoln for the agreed consider
ation of $18,000, $1,000 of which was paid in cash, and 
the remainder to be paid between the 3d and 20th of April 
following. Nothing was said in the contract as to the 
payment of the taxes, but in the deed of April 18 appellant 
assumed the taxes assessed against the property for the 
year 1905. On the first of April appellant possessed $12,
000 and the contract for the purchase of $18,000 of real 
estate, and he now argues that, if the assessment of the 
$12,000 is allowed to stand, the result will be that appellant 
will suffer double taxation; that is, he must not only pay 
taxes on the assessed value of the real estate, but also upon 
the $12,000 which he intended to apply on the purchase 
price. This contention is devoid of merit. The evidence 
discloses, and the board was justified in finding, that ap
pellant, as part of the consideration, orally agreed to 
pay the taxes on the purchase money and also on the prop
erty, and that Dr. Winnett was to be relieved from the 
payment of the same. Appellant cannot now complain 
because he was compelled to perform his part of the agree
ment. The money and the real estate were both in exist
ence and subject to taxation. The authorities did not 
assess the real estate to appellant. By his agreement he 
gave as-a part of the consideration for his purchase $18,
000, plus the amount of the 1905 taxes assessed against 
the property, and for which, were it not for the contract, 
his grantor would be liable.  

3. The $12,000 was deposited in a bank and evidenced 
by certificates of deposit payable on demand. Appellant 
now insists that he is entitled to offset against the $12,000 
the deferred payments of $17,000 provided for in the con
tract. We doubt that the $17,000 was an indebtedness 
which could be offset to reduce appellant's liability for tax
ation on any credits he may have had. It is unnecessary 
to discuss that question. As we view it, the money in the 
bank was liable to assessment without reduction by reason 
of White's indebtedness. In Lancaster County v. Mc
Donald, 73 Neb. 453, it was held: "The statute distin-
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guishes between items of property to be scheduled for tax
ation. The other items named in the schedule are not to 
be considered as credits, so as to allow indebtedness to be 
deducted therefrom. Notes and mortgages which repre
sent moneys loaned or invested are not subject to such 
deduction." In the revenue law we find the following: 
"The word 'money' includes all kinds of coin, all kinds of 
paper issued by or under authority of the United States 
circulating as money whether in possession or deposited in 
bank or elsewhere." Ann. St., sec. 10403. It is apparent 
that the legislature intended citizens of the state to pay 
taxes alike upon cash in hand and money deposited in 
bank. Had it been intended that money on deposit should 
be considered as a credit, against which indebtedness may 
be offset, no occasion would have existed for section 10403, 
supra. And the fact that the bank has issued a demand 
certificate of deposit does not change the character of the 
depositor's property interests therein. In Critchfield v.  
Nance County, 77 Neb. 807, it was held: "The expression 
'money deposited in bank' as used in section 4 of the 
revenue act of 1903 (sec. 10403 supra) is intended to in
clude money on general deposit in bank." There is no 
substantial difference between a general deposit and one 
evidenced by a certificate payable on demand. Each is 
a fund belonging to and within the control of the depos
itor. It is money, and not a credit, and as such is liable 
to assessment.  

4. The next proposition advanced is that the board of 
equalization had no jurisdiction of the subject matter, 
because the county of Lancaster had made no assessment 
of the appellant. Section 7777, Ann. St., in part provides: 
"The city council sitting as a board of equalization 
* * * shall have power, first, to assess all property 
real and personal not assessed and which is not exempt.  
* * * The board shall not increase the assessments of 
any person * * * until such person * * *shall 
have been notified by the board to appear before the board 
and show (nuse. if any, why the assessment should not be
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increased." Appellant argues that the two provisions 
must be construed together, that they do not provide for 
a notice to one who has not been assessed by the assessor, 
and therefore the board is without.jurisdiction. We can

not accept this view. By the first provision quoted, power 
is undoubtedly given to assess one liable who was not 

previously assessed. Appellant herein had notice and was 

within the jurisdiction of the city board of equalization.  

5. Appellant finally contends, if we understand him 

correctly, that as the board did the assessing they should 

perform the duties of an assessor, and, "upon actual view, 
list,' value, assess, and return all property subject to tax

ation." This contention also is without merit. Section 

7777, supra, gives the board jurisdiction to assess omitted 

property. Section 7822, Ann. St., gives them power to 

compel the attendance of witnesses for the investigation of 

matters pending before them. Thus, upon an inquiry iii 

the nature of judicial proceedings, the board is required 

to ascertain facts and make assessments accordingly. The 

law prescribing the duties of assessors does not apply to 

other revenue officers.  
The judgment of the district court is right, and we 

recommend that it be affirmed.  

DUFFLE and GOOD, CC., concur.  

* By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JOHN CHRISTNER, APPELLANT, V. HAYES COUNTY, APPELLEE.  

FILED MAY 24, 1907. No. 14,817.  

1. County officers have by implication such powers as are necessary 

to enable them to perform the duties expressly enjoined upon 

them.  

2. County Attorneys: POWERS: ExPENSES. A county attorney, who is
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required by law and by the order of the county board to insti
tute actions for the benefit of the county, may bind the county 
to pay the reasonable and necessary expense incident thereto.  

APPEAL from the district court for Hayes county: 
HANSON M. GRIMES, JUDGE. RCversed.  

W. S. Morlan, for appellant.  

C. A. Ready and Starr & Reeder, contra.  

EPPERSON, C.  

In 1899 the commissioners of Hayes county directed 
the county attorney to institute proceedings to collect 
delinquent taxes. In order to ascertain the proper parties 
defendant in suits brought for that purpose, the county 
attorney requested plaintiff to prepare statements* or ab
stracts showing the names of all persons having an in
terest in the land in question. Plaintiff furnished the 
statements or abstracts requested, and filed his claim there 
for with the county board, where it was 'disallowed. On 
appeal to the district court, judgment was entered for the 
county, and plaintiff now presents the case to this court 
for review.  

An agreed statement of facts discloses that the public 
records had been destroyed, and that plaintiff possessed 
the only books showing the complete title to the various 
tracts of land in that county. The county attorney 
agreed that the plaintiff should be paid $3 for each state
ment, which, it is admitted, was a reasonable charge.  
The county board had power to require the county at
torney to bring actions for the foreclosure of the alleged 
liens. Acting officially the county attorney incurred the 
indebtedness.- This he had the power to do. Appellee con
tends that the case is ruled by Card v. Dawes County, 71 
Neb. 788, where it was held: "A county is not bound to pay 
for legal services rendered at the instance of the county 
attorney without the previous authorization or subse
quent official ratification of the county board." We do
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not doubt the soundness of that decision. The services 
there claimed were professional and such as the county 
attorney was required to perform. It included, it is true, 
an investigation of the title to the land there in. contro
versy, but the public records were in existence and the 
county attorney had access to them. In the case at bar the public records had been destroyed. Plaintiff alone could furnish the necessary information. This he did for a reasonable compensation. His services were not professional. This expense was as necessary to a successful 
prosecution of the actions as the services of the court officers in filing paper and serving process. Had there been records to which the county attorney had access, our 
conclusion would be different, for no doubt it is the duty 
:f the county attorney to procure, if possible, without ex

pense to the county, information necessary to the institu
tions of actions in which the county is interested. But, 
where it is impossible, the power to make expense there
for is incidental to the power conferred by law, and the 
order of the board directing the institution of such suits.  
In People v. Supervisors, 45 N. Y. 196, it was held that an 
attorney could recover for the time and traveling expenses 
incidental in finding and subpoenaing witnesses. "Public 
officers have not only the powers expressly conferred upon 
them by law, but they also possess by necessary implica
tion such powers as are requisite to enable them to dis
charge the official duties devolved upon them." 23 Am.  
& Eng. Ency. Law (2d ed.), 364. This court has re
peatedly recognized the rule that county officers have such 
powers as are incidentally necessary to carry into effect 
those which are granted. Lancaster County v. Green, 54 
Neb. 98, and cases cited: 

Appellee contends that plaintiff's petition fails to state 
a cause of action, because no contract is alleged to have 
been made by the county coiumissioners for the perform
ance of the services. The petition alleges that the defend
ant (the county) requested the plaintiff to furnish the 
statements, and agreed to pay therefor, and that in pur-
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suance of said agreement plaintiff furnished the state
ments. This was a sufficient allegation to charge the 
county.  

Appellee further contends that a new cause of action 
1w;as presented in the district court, wherein plaintiff 
claims compensation for statements of title, instead of 
:ibstracts of title, as designated in his claim filed with the 
county board. The agreed statement of facts shows that 

plaintiff furnished the statements set forth in the petition.  
The identical issue presented to the board was tried in 
the court on appeal, notwithstanding the erroneous use 
of the word "abstracts" in his original claim.  

We recommend that the judgment of the district court 
he reversed and the cause remanded for further proceed
ings.  

DUFFIE and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED.  

GEORGE A. GILBERT, APPELLANT, V. UNION PACIFIC RAIL

ROAD COMPANY, APPELLEE.  

FIED MAY 24, 1907. No. 14,842.  

1. Vendor and Purchaser: CONTRACT: FORFEITURE. Where a contract 
for the sale of real estate provides that time and punctuality are 
material and essential ingredients in the contract, and that non
payment of an instalment of the purchase price shall forfeit the 
purchaser's rights therein, and that the vendor shall thereupon 
have the right to take possession of the property, such default of 
itself operates as a forfeiture, and the vendor Is not required to 
give notice to the purchaser.  

2. : DAMAGES. Damages cannot be recovered for 
the cancelation of a contract for the sale of real estate, and a 
resale of the property, against the vendor by a purchaser who 
could not have maintained an action for the specific performance 
of his contract had the resale not have been made.
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APPEAL from the district court for Douglas county: 

ALEXANDER C. TROUP, JUDGE. .Afirmed.  

Greene & Breckenridge, for appellant.  

Edson Rich and Charles E. Clapp, contra.  

EPPERSON, C.  

Plaintiff's amended and supplemental petitions set 

orth, among others, the following facts: April 1, 1884, 

the Union Pacific Railway Company executed four land 

contracts, and therein agreed to sell to one Charles H.  

Payne 640 acres of land in Deuel county, Nebraska.  

-August 12, 1898, plaintiff herein by mesne assignments 

:aquired the purchaser's interests in said contracts. Each 

provided for the payment of $180 and interest annually, 

'he last payment maturing in 1894. The purchaser agreed 

tio make these payments when due, together with all taxes 

:and assessments levied against the land. Each contract 

further provided: "It is hereby agreed and covenanted by 

'the parties hereto that time and punctuality are material 

and essential ingredients in this contract, and in case the 

second party shall fail to make the payments aforesaid, 

and each of them punctually and upon the strict terms and 

times above limited, and-likewise to perform and complete 

al and each of his agreements and stipulations afore

said, strictly and literally, without any failure or default, 

then this contract, so far as it may bind said first party, 

shall become utterly null and void, and all rights and in

terests hereby created, or then existing in favor of or de

rived from the second party, shall utterly cease and de

termine, and the right of possession and all equitable and 

legal interests in the premises hereby contracted, with all 

the improvements and appurtenances, shall revert to, and 

revest in, said first party, without any declaration of for

feiture or act of reentry, or any other act by said first 

party to be performed, and without any right of second 

14
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party of reclamation or compensation for moneys paid or 
services performed, as absolutely, fully and perfectly as if 
this contract had never been made." All the stipulated 
payments were made except those due in 1893 and 1894.  
On July 23, 1898, defendant, who succeeds the Union 
Pacific Railway Company in interest, notified one W. C.  
Van Gilder, of Chicago, that the amount necessary for a 
deed for said land would be $812.47, and August 11, 1898, 
sent a telegram to one Trenton, of Chicago, as follows: 
"Contracts all stand in name William Atkinson by as
signment from John Flanagan March 26, 1894. Will 
issue deed upon approved assignments from Atkinson and 
wife when contracts are paid in full." Plaintiff relied 
upon defendant's statement and telegram in making the 
purchase of the contracts. It is further alleged in the 
petition, as to the earlier payments, that the defendant 
accepted money to apply on said contracts after the same 
were due, intending to waive and thereby waiving the de
faults in the payments. On July 30, 1900, without legal 
proceedings and without notice to plaintiff, defendant can
celed said contracts, and subsequently resold the lands to 
some person unknown to plaintiff. Plaintiff prayed that 
defendant be required to answer, disclosing the amount 
received for the land and the remainder due from defend
ant to plaintiff upon the contracts, and for a judgment for 
the difference. Defendant filed a general demurrer to the 
petition, which was sustained by the court, and plaintiff 
appeals.  

It is contended that the railway company had no right 
to declare a forfeiture without notice to plaintiff. It will 
be observed that time was the essence of the contract; 
that the company reserved the right upon default to im
mediately repossess the property without notice. In 
Morgan v. Bergen, 3 Neb. 209, it is held.: "Parties may 
make time the essence of the contract, so that if there be 
a default at the day, without any excuse and without 
any waiver afterwards, the court will not interfere to help 
the party in default." This rule has been continuously
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adhered to by this court. See Bradley & Co. v. Union 1'.  
R. Go., 76 Neb. 172, and cases cited. From the decisions 
it is apparent that a grantor who by the terms of his con
tract is entitled to avail himself of a forfeiture may do 
so and maintain ejectment against his grantee in posses
sion, and that the purchaser cannot maintain an action for 
the specific performance of his contract which has been 
forfeited. Upon forfeiture all rights under the contract 
cease. It is inoperative, and the purchaser can no more 
maintain an action for damages for the sale of the prop
erty to a third party than he could previous to such sale 
have enforced specific performance or resisted ejectment.  
We are satisfied that under the contract the company had 
the legar right to forfeiture without notice to plaintiff.  

But plaintiff contends that such right of forfeiture was 
waived by defendant by making the statement and sending 
the telegram above referred to, and upon which plaintiff 
relied in the purchase of the contracts. On the date of 
the telegram plaintiff's grantor had been in default five 
years. How this message or statement was prompted, or 
what connection plaintiff sustained toward Trenton and 
Van Gilder, is not alleged. Had plaintiff within a reason
able time after August 12, 1898, made payments upon the 
contract, or negotiated for and received an extension of 
time for the payment of defaulted amounts, it would then 
appear that the company had waived their right to a for
feiture, not by reason of the messages, but by the accept
ance of partial payments or the granting of an extension.  
Plaintiff's assignment had not been approved by the de

fendant as the contract provided. Plaintiff from August 
12, 1898, to July, 1902, remained silent, entirely indiffer

ent to the rights of the defendant and his obligation to 

pay the remainder of the purchase price. The telegram 
of August 11, 1898, did not amount to a waiver of the 

forfeiture. The contracts were not such as required an 

election to be made by the company to create a forfeiture.  

The nonpayment alone created the forfeiture. For some 

reason unexplained a telegram was sent to Trenton. From
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the telegram itself it would seem that the company was 
still willing to give the holder of the contract the privi
lege of paying out. The telegram was not a waiver which 
an assignee of the contract, with no intervening circun
stances which would appeal to a court of equity, could 
plead four years later as a ground of relief. It was mere 
grace, and to avail himself thereof the plaintiff should 
have acted within a reasonable time after receiving knowl
edge of the same. The company, not having received 
payment, had the right at the expiration of two years to 
sell the land which had reverted to it under the contract.  

The facts pleaded are similar to those proved in Brad
ley & Co. v. Union P. R. Co., supra. Long after default 
the railway company,' in the case cited, informed the 
plaintiff, the assignee of the purchaser, that deeds would 
be issued upon the payment of the remainder of the pur
chase price. Plaintiff delayed for three years, when the 
land was sold to a third party. It was there held: "Spe
cific performance of a contract for the sale of real estate 
will not be awarded at the suit of the vendee or his as
signee, where the evidence discloses gross laches in making 
the payments stipulated for in the contract, where time is 
made of the essence of the contract by the agreement of the 
parties." We see no difference in principle in an action 
for specific performance and one for an accounting, 
where such is based on an alleged illegal forfeiture. Plain
tiff is now no more entitled to recover damages than he 
would be entitled to specific performance of the contract 
were it possible for him to procure the same. OLDHAM, C., 
speaking for the court in Bradley & Co. v. Union P. R.  
Co., supra, said: "While it is true, as contended by 
counsel for appellee, that forfeitures are never favored, 
either in equity or at law, and while it is also true that 
very slight proof will be held sufficient to show a waiver as 
to the date of payment on a contract of purchase of real 
estate, because of the disfavor in which forfeitures are 
regarded in courts of equity, yet this rule is always made 
to depend on a showing of diligence in fact by the vendee
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in making the payments and the further showing of a 
reasonable excuse for the failure of a strict compliance 
with the letter of the contract." 

Not having alleged diligence on his part, and the facts 
showing plaintiff guilty of laches, we are of opinion that 
the petition did not state facts sufficient to constitute a 
cause of action, and, under the rule announced in the cas 
cited, the judgment of the district court should be affirmed, 
and we so recommend.  

DUFFIE and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JOHN E. VANDERPOOL, APPELLANT, V. CHARLES W. PART

RIDGE, APPELLEE.  

FILED MAY 24, 1907. No. 14,846.  

1. Master and Servant: APPLIANCES. The law requires masters to 
exercise ordinary care to provide reasonably safe tools and appli
ances for their servants.  

2. : --. But the foregoing rule has no application where 
the servant possesses ordinary intelligence and knowledge and the 
tools and appliances furnished are of a simple nature, easily 
understood, and in which defects can be readily observed by such 
servant.  

3. - : AssUMPTION OF RISK. When the servant, having knowl
edge that a tool furnished by the master is unsafe and dangerous, 
continues to use the same without objection or protest, he assumes 
the risk of injury incident to its use.  

APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed.  

Weaver & Giller and WV. S. Lewis, for appellant.  

C. C. Wright and B. H. Dunham, contra.
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GOOD, C.  

This action was instituted in the district court for 
Douglas county by the appellant to recover damages for 
an injury which resulted in the loss of his left eye. At the close of the plaintiff's testimony the trial court directed 
a verdict for the defendant, and plaintiff brings the case 
to this court on appeal.  

Appellant alleged in his petition that, while he was 
employed by the appellee in cutting holes fok the support of 
a joist in a brick wall of a building, and while using a two 
pound steel hammer and a chisel made from an old rasp, a chip or sliver from the end of the rasp flow off and struck 
him in the left eye, and so injured it that it had to be re
moved. Appellant alleged that the appellee carelessly and 
negligently ordered and directed him to perform work 
outside of his usual and customary employment; that appellee failed and neglected to give appellant proper in
structions for the performance of the work; that appellee 
negligently furnished an old rasp made into a chisel on which there was no wooden handle or top to prevent the 
same from chipping off. Appellee in his answer admitted 
the injury resulting in the loss of the eye, and the employ
ment of the appellant, denied all the other allegations of the petition, and pleaded negligence and assumption of 
risk by the appellant. At the close of appellant's evidence 
the trial court, upon motion of the appellee, directed a ver
dict in his favor upon the ground that, under the pl'adings 
and the evidence, appellant was not entitled to recover.  

The statement of the facts found in appellee's brief is so clear and nearly in accord with the record that, with 
slight variation, we adopt it in this opinion. The appel
lant was 25 years of age, apparently a man of at least 
average intelligence and knowledge, and received his injury in October, 1904, while cutting holes for joists in a 
brick wall of what is known as the "Allen Brothers' 
Building," which was being reconstructed by the appellee 
in the city of Omaha. Appellant, prior to his injury, had
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worked on this building about a month off and on. His 
first work was tearing down an old brick wall, which was 

done with a crowbar and pick. He next dug holes in the 

bottom for the foundation. He had been using a hammer 

and a chisel for about ten days prior to the injury. Part 
of this time he was tearing down and shaping up a corner 
of the brick wall, where another wall was to be joined to 

it. In this work he used a hammer and cold chisel, and 

was instructed by the appellee and his foreman how to 

perform the work. While appellant was performing this 

work with a cold chisel, appellee told him the chisel was 

too thick, and sent him to Nelson, the foreman, to procure 

another chisel. The foreman gave him the old rasp, which 

was afterwards made into the chisel which appellant was 

using when he received the injury complained of. Appellee 

told appellant to take the rasp to the blacksmith shop and 

have it made into a chisel. Appellant took the rasp to the 

blacksmith shop and watched the blacksmith make it into 

a chisel, and, when it was finished, returned and showed 

it to the appellee, and asked him if it would do, and the 

appellee said: "Yes." Shortly after this the appellant 

was directed to cut the holes in the wall for the joists.  

It does not appear that he was given any specific direc

tions as to what tools to use in performing that work.  

Nelson, the foreman, showed him where to cut the holes, 
and marked out the places with a line and chalk and 

showed him how to perform the work, making holes about 

10 inches by 12 inches in size and 8 inches deep. In the 

performance of the work appellant stood on a ladder, 

holding the chisel in front of him and pounding upon it 

with the hammer, striking light blows. At the time he was 

injured he had cut about 20 to 25 holes, and the end of the 

chisel upon which he hammered had become considerably 

battered. Prior to his injury appellant had been in the 

employ of the appellee for about 18 months as a roust

about or carpenter's helper, and had worked for the ap

pellee in remodeling the Barker hotel and several other 

buildings, where he had been employed in tearing down
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partitions, repairing and putting in new .floors, and tear
iug down brick walls, and assisting the carpenters in what
ever they desired him to do. Sometime prior to his em
ployment by the appellee he had worked in Omaha in the 
roundhouse of the Missouri Pacific Railway Company, and 
for the Chicago & Northwestern and the Missouri Pacific railway companies as a section laborer, and later in a 
roundhouse, firing engines. It also appears from the 
appellant's own testimony that three or four days prior to 
his injury, in talking with one of the carpenters engaged 
in work upon the building, he had stated to the carpenter 
that he believed the chisel was an unsafe tool to work 
with, to which the carpenter replied that it was too hard, 
it was not made for a chisel. The appellant further states 
that at the time of the injury he thought the chisel was too 
hard, and admits that he told the carpenter that the tool 
was too hard or dangerous prior to the injury, and that 
he at no time made any .complaint or protest to the fore
man or to the appellee concerning the unsafe or dangerous 
condition of the tool.  

The rule of law is well recognized that it is the duty of 
the master to use ordinary care in furnishing reasonably 
safe tools and appliances for his servants. In Central 
Granarics Co. v. Ault, 75 Neb. 255, it was said: "The rule 
undoubtedly is that the master is not liable for furnishing 
dangerous machinery and appliances for the use of his 
servant, for all machinery is more or less dangerous. Em
ployers are not insurers. They are liable for consequences 
not of danger, but of negligence." In Lincoln Street 
R. Co. v. Cox, 48 Neb. 807, it is held that "a master 
does not insure his servants against defective appliances.  
The rule is that he is bound to use such care as the cir
cumstances reasonably demand to see that the appliances 
furnished are- reasonably safe for use and that they are 
afterwards maintained in such reasonably safe condition.  
He is not liable for defects of which he has no notice un
less the exercise of ordinary care under all the circum
stances would have resulted in notice." In Chicago, B. &.
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Q. R. Co. c. Oyster, 58 Neb. 1, it is held that "a railroad 
company is only required to exercise reasonable and ordi
iiary care and diligence in furnishing its employees rea
sonably safe roadbed, machinery and appliances for the 
operation of its road. The law does not impose the abso
lute duty of providing a reasonably safe roadway, but 
makes the company liable for negligence in that regard." 

The foregoing cases fairly reflect the rule of law gener
ally applicable to the duty of a master in furnishing 
tools and appliances for his servants, but, where the tools 
or appliances furnished are of a simple nature, easily 
understood and compreh ended, and defects in which can 
le readily observed by persons of ordinary intelligence, 
the foregoing rule has but little application. "It is only 
machinery and appliances wh ich are recognized as in their 
nature dangerous to employees using them, or working in 
proximity 'to them, as to which the employer owes a duty 
to the employee of looking out for his saftey." Lynn r.  
Glucose Sugar Refining Co., 12S la. 501, 104 N. W. 577.  
In the case just cited the injury was caused by a chip 
slivered off from a steel hammer made from a piece of soft 
shafting and provided for the use of the defendant's work
men. It was contended in that case that, if the defendant 
had furnished hamimers made of tool steel properly tem
pered, there would have been less danger that particles 
would sliver off to the peril of the workmen. In that case 
the court, in summing up the case, used the followinr 
language: "This case, so far as the evidence for plaintiff 
sliows, may well be considered as close to the boundary 
line between accident and negligence; but we are satisfied 
that the cause of the injury was not anything which it 
was the duty of the defendant to anticipate and prevent, 
if it might have been prevented in the exercise of reason
able care, but was one of those uncertain happenings as to 
which every one must take his chances." In the case of 
Martin qy. Highland Park ifg. Go., 38 S. E. 876, 128 N.  
Car. 264, it was held that "plaintiff, a weaver, was injured 
while assisting in the repair of a loom which he operated,
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by a sliver of steel flying from a hammer and striking him 
in the eye. There was no evidence that the hammiuer was 
apparently defective, or was being negligently used. Held.  
That the plaintiff was properly nonsuited, since the injury 
was caused by a latent defect in the hammer, for which 
the defendant was not liable." In the body of the opinion 
in that case we find the following: "There is no complica
tion about a hammer. It is not a piece of machinery whicjh 
requires any attention whatsoever to keep in order. It 
-annot get 'out of fix,' unless the handle breaks. It re

quires neither art, science nor skill in its use. Brawn and 
muscle do the work. And it is known to be one of the 
most harmless of all tools to the person using it. Should 
a flaw or other patent defect exist, it would move certainly 
appear to the person undertaking to work with it, whose 
duty it would be to make it known to his employer.  
Should a latent defect exist, it could not be known by the 
closest inspection either to employer or employee; and 
for injury on that account legal responsibility would 
rest upon no one, and would be the misfortune of the 
sufferer. Whether properly tempered can only be ascer
tained by its use, and not by inspection. * * * Surely, 
it cannot be seriously contended that every employer 
is responsible for injuries occurring from improperly 
tempered axes, hoes, scythes, trace-chains, lap-links, bridle
bits, etc., the imperfections of which could not be known 
till used; or for defective whiftletrees, ax-helves, hoe-helves, 
handspikes, plow-lines, and such like, the defects of which 
would be first discovered by the party using them; unless 
the employer is shown to have had knowledge of such 
defects. If such be the rules of law, then the contentment 
of the farmer must give place to anxiety and dread lest 
injury, resulting to a servant from a splintered hoe-helve 
or handspike, defective bridle-bit, whiffletree, or plow-line, 
et id simile, may at any time occur, and sweep from him 
his farm and belongings in compensation of the damage 
done. To the same experience would the contractor ex
pect to be subjected, should a defective nail, while being
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driven by one of his carpenters, break and do injury. To 
such doctrine we cannot subscribe. Injuries resulting 
from events taking place without one's foresight or expec
tation, or an event which proceeds from an unknown cause 
or is an unusual effect of a known cause and therefore not 
expected, must be borne by the unfortunate sufferer, which 
seems to us to be the condition of the plaintiff in this case.  
For an injury caused by an inevitable or unavoidable ac
cident while engaged in a lawful business there is no legal 
liability." 128 N. Car. 264. In Wachsmuth v. Shaw 
Electric Crane Co., 118 Mich. 275, 76 N. W. 497, where a 
chip from a snap hammer struck plaintiff and injured him, 
it is held that the duty of inspection -by the master of 
appliances used by servants does not extend to small and 
common tools in every day use; of the fitness for such use 
the servants using them may reasonably be supposed to be 
better judges than the master. From these cases and the 
many citations therein contained, it is apparent that the 
master is not liable for injuries resulting from latent de
fects in simple tools or appliances, such as a hammer, saw, 
chisel, and the like. The reason for the rule is that any 
defect in such simple tools or appliances would be as 
obvious to the servant as to the master, and the underlying 
reason in all the cases for holding the master accountable 
for injuries resulting from imperfect or defective tools and 
appliances is that the servant is ordinarily presumed to 
have no knowledge of the dangers incident to their use.  
But, as we have seen, the rule has no application to the 
simpler tools and appliances. Nor would the rule have 
any general application at all where it was shown that the 
servant had knowledge of the defective and dangerous con
dition of the tools he was using.  

In the case at bar it is clearly shown from the record 
that appellant, prior to his injury, had actual knowledge 
that the chisel was unsafe and dangerous. His continued 
use of the tool after knowledge that it was dangerous and 
unsafe, without objection or protest, or without notice to 
the master, under the authorities just cited and quoted
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from, would give him no right of recovery against the 
imaster for the injuries received. By his continued use of 
the chisel after knowledge of its unsafe and dangerous 
condition, lie must be held to have assumed all risk of in
jury that might result from its use, and, having assumed 
this risk, lie is in no position to ask compensation from 
his master.  

In view of the conclusion at which we have arrived, it 
is unnecessary to discuss the other assignments of error.  
The action of the trial court in directing a verdict for the 
appellee was proper and should be sustained. We there
fore recommend that the judgment of the' district court 
be affirmed.  

DUFFIE and EPPERSON, CC., concur.  

By the Court: For the reasons given iti the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

MARSHALL WEBB, APPELLANT, V. ROSINA WHEELER, 
APPELLEE.  

FILED MAY 24, 1907. No. 14,618.  

Attachment: RESIDENCE. It is the actual residence of the debtor, and 
- not his domicile, which determines the status of the parties in 

attachment proceedings.  

APPEAL fromn the district court for Nemaha county: 
WILLIAM H. KELLIGAR, JUDGE. Reversed.  

Neal & Quackcnbutsh, for appellant.  

Stull & Hawxby and H. A. Lambert, contra.  

JACKSON, C.  

The plaintiff appealed from an order dissolving an at
tachment issued on the ground that the defendant was a 
nonresident of the state.
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The principal contention is that the judgment is con
trary to the evidence. We think the claim of the plaintiff 
in that respect is well founded. The defendant is a widow.  
and forimerly lived by herself at Neialia City, in a home 
which she owned in her own right. A married daughter 
resided in the same city, and another in Illinois. A son 
lived at Auburn. The daughter at Neinaha City removed 
to St. Paul, Minnesota, and was accompanied by the de
fendant, who, prior to her departure sold her home and 
such household furniture and effects as she did not take 
with her, excepting a few keepsakes which were packed in 
a box and sent to the home of her son at Auburn. She had 
been gone from the state something over a year before the 
commencement of the action in which the attachmenm 
proceedings were had. At the hearing of the application 
to dissolve the attachment the defendant was a witness in 
her own behalf, and testified as to her intentions when she 
left the state, in effect, that she did 'not know what she 
would do; she had no settled purpose as to whether she 
would remain in St. Paul with her daughter or not. Her 
purpose to go to St. Paul was formed at the time. she 
learned that the daughter intended to remove to that city.  
This daughter had lived near her in Nemaha City, and she 
went to St. Paul so that they might still be near together
She, however, rented a room and kept house by herself, 
except during the winter months, when she went to Illi
nois and visited with her daughter in that state. The 
facts upon which she seeks to justify the conclusion of 
the trial court are that shortly after she went to St. Paul 
she sent to her son at Auburn the proceeds of the sale of 
her property at Nemaha City, with instructions to buy 
a lot and build a small residence there. This was done, 
but the property was leased and occupied by a tenant until 

some months after the commencement of this action, and 
was offered for sale before the action was instituted. The 

further fact that in May, 1904, she sustained an injury 
which has resulted in her since being bedridden is urged 
as a reason why she did not sooner return. Several wit-
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nesses testified that immediately prior to her departure 
from Neniaha City, and while she was disposing of her 
effects there, she stated that she was going to St. Paul 
with the purpose of making that city her future home.  

Resting the case upon her own evidence, construed in the 
light most favorable to herself, we are forced to believe 
that she was not a resident of the state within the mean
ing of the statute under which the attachment proceedings 
were had. In Lawson v. Adlard, 46 Minn. 243, 48 N. W.  

1019, this question was under consideration, and it was 
said: "When construing statutes relating to attachment 

proceedings against nonresidents, a clear distinction ha4 
been recognized between an actual and a legal residence, 
the latter having been, generally, deemed the domicile, and 

not the residence contemplated. It is the actual residence 

of the debtor, and not his domicile, which determines the 

status of the parties in such proceeding." Considering the 

prolonged absence of the defendant from the state, coupled 

with the fact that at the time of her departure she had 

no purpose to return, and that during her absence she had 

no dwelling place within the state where summons could 

be served in compliance with the provisions of the code, 
we think it would practically amount to a denial of 

justice to hold that a creditor, under such circumstances, 
could not proceed by attachment. As bearing upon this 

question, see Pcch Mf. Go. v. Groves, 6 S. Dak. 504, 62 
N. W. 109.  

It is recommended that the order appealed from be re

versed.  

AMES, 0., concurs.  

CALKINS, C., not sitting.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause remanded.  
REVERSED.
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LouIs N. WENTE, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPELLANT.* 

FILED MAY 24, 1907. No. 14,650.  

Carriers: LIABILITY. When facts are disclosed from which it appears 
that an animal has not suffered through the neglect of a carrier 
intrusted with its transportation, the rule that proof of the 
receipt of animals by a carrier in good order and delivery at 
destination in bad order makes a prima facie case of liability 
against the carrier has no weight as against such facts.  

APPEAL from the district court for Lancaster county: 
EDWARD P. HOLMES, JUDGE. Reversed.  

J. W. Deweese and Frank E. Bishop, for appellant.  

Halleck F. Rose and Wilmer B. Comstock, contra.  

JACKSON, C.  

The plaintiff had judgment for the value of a stallion, 
which it is charged died through the neglect of the de
fendant in transportation. The substance of the com
plaint is that the plaintiff delivered the stallion to the de
fendant in the city of Lincoln to be transported to Mexico 
City, Missouri, on a fast train due to leave Lincoln at ( 
o'clock P. M. on December 14, 1904; that by direction of 
the defendant the stallion was loaded into the car at 5 
o'clock P. M. of that date, but through defendant's neg
lect the car was not attached to the train leaving Lin
coln at 6 o'clock P. AT., but was detained in the yards 
until 10: 45 o'clock P. M. of that date, when it was at
tached to another train, and was delayed in transportation 
o that it did not reach Kansas City, Missouri, until about 

5 o'clock A. M. of December 16, that the defendant negli
gently and unlawfully failed and refused to unload the 
horse to -be rested, fed and cared for during the entire 
journey from Lincoln to Kansas City, and kept the horse 

* Rehearing allowed. See opinion, p. 179, post.

0
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confined in the car on board the train for 49 hours and 
10 minutes; that by reason of this neglect the horse took 
cold and became sick; that the weather was warm when 
the horse was loaded at Lincoln, but became cold on the 
15th, and along the route to Kansas City continued to 
grow colder, with cold wind acconpapied by rain and 
snow; that about noon of December 16 the plaintiff, 
through his employee, notified the defendant at its freight 
office in Kansas City that the stallion was sick, and re
quested that the horse be unloaded that it could be given 
medical attention; that the defendant was advised that 
the animal was a valuable stallion and was contracting 
pneumonia, that it needed immediate medical attention 
which could not be properly given while the animal was 
detained in the car, but that the defendant negligently 
and carelessly kept and detained the animal on board the 
car in its yards in the increasing cold and storm until 
7: 10 P. M. of the 16th, although frequently requested to 
place the car so that the animal could be unloaded; that, 
if the defendant had delivered the car to a platform to 
permit the horse to be unloaded within a reasonable time 
after being requested so to do, its life could have been 
saved by proper medical treatment. The appeal involves 
the sufficiency of the evidence to sustain the judgment.  

J. R. Jones, an employee of the plaintiff, accompanied 
the animal as a caretaker, and it is disclosed from his 
testimony that the horse was shipped in -a box car suit
able for the purpose. He provided bedding, hay and grain 
for the journey, and personally attended to furnishing 
the horse with water. There is no dispute that a horse 
might be confined in a car during a journey of from a 
week to ten days without danger on account of confine
ment alone, if otherwise well cared for. There was no re
quest that the horse should be unloaded en route, and no 
evidence that his condition required it. When facts are 
disclosed from which it appears than an animal has not 
suffered through the neglect of a carrier intrusted with its 
transportation, the rule that such carrier is an insurer of
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animals transported over its line, and that proof of the 
receipt of animals by a carrier in good order and delivery 
at destination in bad order makes a prima facie case of 
liability against the carrier, has no weight as against such 
facts. The claim of liability on account of delay in ship
ient and en route should therefore properly be eliminated 
from the inquiry.  

Several elements enter into the consideration of the 
eharge of delay at Kansas City. The shipping contract 
was for the transportation of the animal from Lincoln, 
Nebraska, to Mexico City, Missouri, by way of Kansas 
City. From the latter point the route was over the Alton.  
There is little substantial conflict in the evidence as to 
what occurred in Kansas City, where Jones arrived with 
the horse at 5 o'clock in the morning of Deceniber 1.6.  
The train on which the shipment was to be made over the 

Alton was due to leave at 1 o'clock P. M. It appears to 

have been incumbent on the defendant to transfer the car 

from its own yards to those of the Alton. This was done 

at about 12 o'clock M. In the meantime Jones discovered 

that the horse was chilled. He called a veterinary sur

geon, and it was determined to have the animal unloaded 

and placed in a veterinary hospital for treatment. He went 

to the Alton freight office to arrange for that course, and 
says he was, there shortly after 12 M., when the way bill 

came into that office from the hands of the defendant's 

agent. After some parley at the Alton office Jones se

cured a release of the animal from that company, and went 

from there to the freight office of the defendant, according 
to his testimony, at 1:.20 o'clock P. M., where he paid the 

freight to Kansas City, and requested that the car be 

placed so that the animal might be unloaded. The car, 
however, was not returned by the Alton to the defendant's 

yards until about 4: 30 P. M., and, according to the plain

tiff's evidence, was not placed by the defendant so that 

the animal could be unloaded until 7:10 P. M. The 

delivery of the animal to the Alton by the defendant wa 

15
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without notice to the defendant's agent of a desire to un
load, or that the horse was not in good condition. The 
shipping contract relieved the defendant from liability for 
loss or damage after delivery to the connecting line, so 
that the question resolves itself into an inquiry of whether 
the delay in placing the car so that it might be unloaded 
after its return to the defendant's yards can be said to be 
the cause of the animal's death, and if so, whether the de
fendant is liable therefor. In that connection the condition 
of the horse after arrival at Kansas City seems important.  
When Jones went to water and feed the horse in the morn
ing he seemed to be chilled. He untied him and led him 
back and forth in the car, and he coughed some, as Jones 
says, indicating that he had taken a little cold. He watered 
and fed him and went to get his own breakfast. When he 
came back to the car at about 11 o'clock A. M., the horse 
showed distress and would not eat. At this time he called 
the veterinary, who testified that the case was not serious, 
and was one where recovery was usually secured by proper 
treatment. When the horse was finally taken out of the 
car, Jones says that he acted fairly well, and did not show 
anything near the distress that he did later. He was led 
behind a carriage for a distance of two miles through a 
severe sleet and snow storm to a veterinary hospital.  
After being led from six to ten blocks he appeared ex
hausted, and when he reached the hospital was bleeding 
at the nostrils, and his condition was practically hopeless.  
He died the following day. On behalf of the defendant the 
testimony discloses that when the car was returned from 
the Alton yards there was a congestion of cars in its own 
yards, crews were busy making up trains for departure, 
and that the car was set at the platform for unloading the 
horse as soon as it could reasonably be done. It is also 
shown that there were livery stables near at hand where 
the animal might have been taken, and avoided the neces
sity of the two mile trip through the storm, resulting in 
the exposure incident to that trip.  

As we view the case, the cause of the death of the ani.
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mal is a mere matter of conjecture. From the single fact 
that an animal is sick no presumption of neglect can arise, 
any more than such presumption would be justified from a 
similar condition of a human being. In this case it is 
pleaded and p'roven that, if the horse had been subjected 
to suitable treatment when its sickness was discovered 
at Kansas City, it would probably have recovered. When 
it was determined that treatment was necessary, the 
animal had passed beyond the control of the defendant 
and was under the control of the Alton, for whose acts the 
defendant was in no sense responsible. The care and re
sponsibility imposed upon the defendant had terminated 
by contract of the parties. No request was made of the 
Alton to place the car where it might be unloaded, and 
during the four hours or more that the car was in the 
Alton yards no negligence could be imputed to the defend
ant, whose responsibility had ceased. It was not bound 
to receive the animal back from the Alton for the purpose 
of unloading. Its acts in that respect were a mere gra
tuity. It was not even a bailee for hire.  

We do not think it a reasonable inference from the evi
dence that the loss of the animal was due to any neglect on 
the part of the defendant, and recommend that the judg
ment of the district court be reversed and the cause re
manded.  

DUFFIE and ALBERT, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded.  

REVERSED.  

The following opinion on rehearing was filed March 
19, 1908. Former judgment of reversal vacated and judg
ment of district court affirmed: 

L Carriers: RIGHTS OF CONSIGNOR. The consignor of a horse shipped 
from one point to another,. which will necessitate shipment over 

two connecting lines of railroad, on the arrival of the horse at
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the connecting point of said roads, may, If he so desires, decline 
to ship farther, and upon payment of the charges of the first 
carrier demand a redelivery of such horse.  

2. - : DUTIEs. In such case it Is the duty of the carrier to rede
liver said horse without unreasonable delay.  

3. - : NEGIJGENCE. Where, in the month of December, a railroad 
company agrees with an intending shipper of a horse to ship 
such horse on a particular fast freight train, and the horse is 
delivered to said company within the time prior to the time of 
departure of such train designated by the agent of said company, 
and said company fails to ship such horse on said fast train, but 
ships it on another and slower train, which does not reach the 
connecting point of such shipment until about 24 hours later 
than said horse would have reached such point if shipped on said 
fast train, and during said last named 24 hours the weather 
changes and becomes cold and stormy, by reason of which said 
horse contracts a cold, and after the arrival of such horse at 
said connecting point the consignor notifies the agent of the 
carrier at said connecting point that such horse is a valuable 
horse, that It is sick and In need of immediate medical attention, 
that he does not intend to ship the horse farther, but wants the 
car containing the horse switched to some chute or platform so 
that it can be unloaded for treatment, and pays the carrier's 
charges for shipment to such point, and the agent of the carrier 
fails and neglects, for the space of five or six hours thereafter, 
to place said car in a position where said horse can be unloaded, 
and about three hours after the payment of the charges and 
demand for the unloading of the horse a storm of snow and sleet 
sets in which continues down to and after the time such horse 
Is finally unloaded, which necessitates the unloading of the horse 
in said storm, and after being unioaded the horse is led through 
said storm to a veterinary hospital, and as a result of such delay 
and exposure the illness of the horse Is increased to pneumonia, 
of which it dies; held, sufficient to sustain a finding that such 
delay on the part of the carrier was negligence which was the 
proximate cause of the death of said horse.  

4. -: -: QUESTION FOR JURY. Where the owner of such 
horse, after it Is unloaded, acting under the supervision of a 
competent veterinary surgeon whom he has employed, leads said 
horse, In the storm which has arisen, through the streets of the 
city for a distance of two miles to the veterinary hospital; held, 
a question of fact for the jury whether a reasonably prudent 
man under like circumstances would have so done.  

5. Instructions examined, and held to have properly submitted the 
ouestions at issue to the jury.
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6. Evidence examined, and held sufficient to sustain the findings of the 

jury.  

FAWCETT, C.  

This case is before us on rehearing. Appellee had 
judgment in the court below for the value of a thorough
bred stallion, which, it is charged, died through the neg
lect of appellant in transportation. The former opinion, 
amte, p. 175, clearly states the allegations contained in 
plaintiff's petition. For answer the defendant alleged that 
the destination of the horse so shipped over its line of rail
road was Mexico City, Missouri, on the Chicago & Alton 
Railroad, with which its line connected at Kansas City, 
Missouri; denied plaintiff's ownership of the horse, and 
called for proof thereof; alleged that it was part of the 
contract of shipment that plaintiff was to furnish a care
taker of said horse, who should go along with the same 
and look after and care for it and give it proper and neces
sary care and attention, and that said agent of plaintiff 
did accompany and give attention concerning the hand
ling and care of said horse; that plaintiff did not deliver the 
horse to defendant in time to be carried any faster, or to 

he delivered to the connecting carrier at Kansas City 
any quicker than the same was carried and delivered; that 
the shipment was-made without any unusual and unneces
sary delay, and was promptly delivered on time, in the 

regular course of business, to the connecting carrier, the 

Chicago & Alton Railroad at Kansas City, without any 
fault or negligence on the part of defendant, its agents or 

servants; that, if said horse in said shipment referred to 

sustained any injury, such injury was not caused by any 

fault or negligence on the part of defendant, nor while 

the horse was in its possession, but, if any injury was sus

tained by it in any way, the same was the result of the 

plaintiff's own negligence and that of his agent in charge 

of said horse, and without fault of the defendant; adding 
a general denial. The plaintiff's reply was a general 

denial.
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The main questions discussed at the bar are: (1) Was 
appellant guilty of negligence in failing to ship the horse 
on a fast train which left Lincoln at 6 o'clock on the even
ing of shipiment, and in shipping it on a later and slower 
train which did not leave that city until 10: 55 on the 
evening of shipment? (2) Was appellant guilty of negli
gence, after the arrival of the horse in Kansas City, on the 
second day after its shipment, in failing to place the car 
in a position so that the horse could be unloaded, for an 
unreasonable length of time after it was notified by ap
pellee's agent that the horse was sick and needing atten
tion, and that he had decided not to ship the horse 
farther, but desired to remove it from the car for treat
iment? (3) Was appellee guilty of contributory negli
gence after the horse was unloaded in leading it a distance 
of two miles through the streets of Kansas City in a 
storm of snow and sleet to a veterinary hospital? 

As to points 1 and 2, the evidence is decidedly conflict
ing. As to the third point, there is no conflict in the evi
dence. The caretaker of the horse, who went with it and 
took care of it on the trip, was one J. R. Jones, who, it 
appears from the evidence, was an entirely competent per
son for such a charge. The evidence shows that at the time 
of the shipment, December 14, 1904, appellant had two 
freight trains leaving Lincoln for Kansas City; one, No.  
120, a fast through freight, which also carried passengers 
and express, being scheduled to leave Lincoln at 6 P. M., 
and the other, No. 110, a slower freight, scheduled to 
leave at 7 P. M. No. 120 left Lincoln that evening on time.  
No. 110 left 3 hours and 55 minutes late; viz., at 10: 55 
P. M. Appellee testifies that, when he made arrangements 
with the agent of appellant for shipping the horse, it was 
with the understanding and agreement that the horse 
should go on No. 120. This part of his testimony is cor
roborated by appellant's employee with whom he had the 
transaction. Appellee also testifies that he was advised by 
appellant's employee that if the horse was loaded by 
5 o'clock it would be in time for that train. This is
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denied by appellant's employee, who says he told appellee 
that the horse must be loaded by 4: 30 o'clock. Appellee 
and his caretaker, Jones, both testified that the horse was 
loaded before 5 o'clock. In their testimony on rebuttal 
they both placed it as early as 4: 30 o'clock, but in their 
examination on the case in chief they placed it as being 
before 5 o'clock. Appellee, as an explanation of why he 
was so sure that it was before 5 o'clock, said that the sun 

was still shining when they got the horse loaded. If this 

is true, then the horse was loaded before 5 o'clock, as it 

is a matter of common knowledge that on that day of the 

year the sun sets before that hour. This testimony on 

the part of appellee and the witness Jones is contradicted 

by two employees of appellant, one of whom says he was 

present when the horse was loaded, the other basing his 

testimony upon what had been told him.  

Train No. 120 left Lincoln that evening on time at 6 

P. M., but the car in which the horse had been loaded 

was not attached to that train. The car was attached to 

train No. 110, which, as before stated, did not leave Lin

coln until 10: 55 P. M. Train No. 120 arrived in Kansas 

City early in the forenoon of the next day, December 15, 
while train No. 110 did not reach Kansas City until 4: 50 

o'clock of the second morning after shipment, December 

16. Train No. 110 was delayed en route for nearly two 

hours at Table Rock, and did not arrive at St. Joseph until 

about noon on the 15th. The car was then placed on a 

side track, and remained there until a few minutes after 

11 o'clock that night-a delay of about 11 hours. It 

reached Kansas City, as stated, at 4: 50 o'clock the next 

morning. On arrival there, Jones, the caretaker, went to 

the Alton freight house to ascertain what time they could 

get away from there. le was advised by some man there 

that he would have to come back after the day man came 

on, which would not be very long. He then went back 

to the car and fed and watered the horse. le says the car 

was then standing between the Burlington and Alton 

freight depots. After feeding the horse he went and got
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his breakfast. On his return he located the car farther 
down in the yard-"quite a long way down." He says 
when he went to water and feed the horse in the mornino 
lie noticed that he seemed to be a little chilly, and untied 
him and led him back and forth, exercising him in the car 
that he exercised him quite well in the car; that, after 
getting his breakfast, he returned to the car about 11 
o'clock, when he discovered that the horse was showing a 
good deal of distress; that he was -"taking sick pretty fast"; 
that he "went straight and called a veterinary"; that be
fore he called the veterinary he went to the Alton freight 
depot and notified them that the horse was sick, and that 
lie would not ship any farther. The veterinary whom lie 
called was Dr. R. C. Moore, a graduate of the Chicago 
Veterinary College in 1887, and president of the Kansas 
City Veterinary College, a man well up in his profession, 
as appears from the record, and owning a hospital for the 
treatment of sick horses. Dr. Moore arrived, and went 
into the car to see the horse about 12: 30. While Dr. Moore 
was in the car examining the horse, Jones went to the Bur
lington office, and told them the horse was sick, and that 
he wanted to unload him immediately. While he was talk
lug, Dr. Moore came in, and also told the representativo 
of appellant that the horse was sick and should be un
loaded at once. Dr. Moore and Jones both testify tha! 
the agent promised to have the car set up to a chute or 
platform immediately, so that the horse could be unloaded, 
but, before doing so, demanded that the contract be sur
rendered and the freight to Kansas City paid. Dr. Moore 
and Jones both testify that Jones paid the freight as de
manded at 1: 20 o'clock. The agent testifies that this was 
done at 3: 50 P. M. After this interview Dr. Moore re
turned home. Jones testifies that between 12 and 1 
o'clock there was sent to the agent of the Burlington this 
message from the agent of the Alton: "I understand this 
horse is sick and in need of attention. Must therefore 
refuse shipment." Jones further testifies that during the 
afternoon he made repeated visits to the agent of appel-
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lant and also to the day yardman, urging them to set up 

the car so that he could unload the horse; that he told the 

agent that it was a valuable horse and was sick and needed 

attention; that the car never was moved from the place 

where he found it on his return to it after breakfast, at 

11 o'clock in the forenoon, until they coupled on to it to 

run it up to the platform for unloading at 7 o'clock that 

evening. He says that, after the night yardman came on 

duty at 6: 30 that evening, he went to him and told him 

his troubles; that the night man told him that he would 

attend to it. He seems to have been expeditious, for at 

7: 10 P. M. the horse was unloaded. Appellant's agent at 

Kansas City testifies' that, when the car arrived in the 

morning, it was delivered to the yards of the Chicago & 

Alton, and was not returned to their yards until 4: 15 that 

afternoon; that during all of that time it was beyond their 

control. The agent who gave this testimony is so squarely 

contradicted by Dr. Moore and ir. Jones as to the time of 

the payment of the freight that the jury evidently dis

credited, him, and the conviction is forced upon us that, 

if the message from the agent of the Alton, above recited, 

was sent to him between 12 and 1 o'clock, he must have 

been negligent indeed in failing to have that car returned 

to his custody earlier than 4: 15 in the afternoon.  

Defendant's witnesses testified that the car was delivered 

to the Alton at 12:15 and left on the Alton tracks. Jones 

says it was never moved after 11 A. -M. until after the 

night man came on duty in the evening. Defendant's 

general yardmaster, who was examined as to the transfer 

of cars from the Chicago & Alton tracks, testified that 

such transfers could only be made between the hours of 

11 A. M. and 4 P. M. He said: "On account of us having 

to go through the Union depot, and over the Union depot 

property, they will not allow us to deliver transfers only 

during those hours." Yet the chief yard clerk testified 

that the car was received back from the Alton at 4: 15.  

If they were not allowed to deliver transfers after 4 

o'clock, the jury may well have discredited the testimony
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that the car was not returned to defendant's yards until 
4: 15, and have accepted the testimony of Jones that the 
car was never moved from th6 place where he found it 
after breakfast, about 11 o'clock A. M., until it was 
switched up to the platform for unloading in the evening.  
Jones unquestionably knew where the car was every hour 
of that day. He was using every effort to have it run up 
to some platform so that he could unload. If his testi
mony is true, and of that the jury were the judges, the car 
was not delivered to the Alton at 12: 15 and returned by 
the Alton at 4: 15, but, on the contrary, was never actually 
out of appellant's yards and control.  

The evidence further shows that during the night prior 
to the arrival of the horse in Kansas City the weather 
changed and began to grow colder. During the forenoon 
some snow fell, but Dr. Moore testifies that the snow had 
dried off. He says: "When I was down at the car, it was 
a fairly cold day, a little cloudy. It had been snowing in 
the forenoon and had dried off. The streets were compara
tively dried off when I was at the depot, and remained 
dry until probably about 4 o'clock in the evening." Jones 
also testifies that the weather was good that day until 
about 4 o'clock in the evening. About 4 o'clock it began 
to snow and sleet, and from that time on until after the 
arrival of the horse at the hospital the storm seems to have 
been more or less continuous. Jones testified that, when 
the horse came off the car, he acted fairly well; did not 
show anything near the distress that he did farther on on 

the trip. They led the horse behind a buggy to the hos
pital, a distance of about two miles, during the storm 
above referred to. When they reached the hospital the 

horse was bleeding at the nose, and showing great dis
tress and exhaustion. Dr. Moore says that at that time 
his case was hopeless. The next day the horse died. On 

cross-examination Dr. Moore was interrogated by counsel 

for appellant as to whether or not there were stables near 

the depot to which the horse might have been taken: "Q.  
There are good barns? A. Fairly good barns; but they are
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tie stalls, and not very well protected from breeze, cold 
air. They are not very good barns for sick horses. Q.  
I am not asking you that, I simply asked you if the barns 
were good shelter? A. I suppose, yes; plenty of stables
Q. Well fit for taking care of horses? A. Of well 
horses; yes, sir. Q. You go there I presume to those 
barns, some of the places, to treat horses, do you not? A.  
Yes, sir; and take them from these places to the hospital 
frequently." It further appears from the evidence that, 
in taking the horse from the car to the hospital under the 
circumstances under which he was taken, Jones was act
ing under the direction of the veterinary. In answer to 
a question as to whether or not he was present when the 
horse was unloaded, Dr. Moore said: "I sent my assistant, 
Dr. Merker; had him come with the horse to the hospital, 
* * * I had my assistant remain with Mr. Jones until 

the car was set out to unload him." From this it would 
appear that Jones was acting under the guidance of the 
veterinary whom he had employed in the emergency which 
confronted him.  

Appellant insists that the taking of the horse through 
the streets of Kansas City for a distance of two miles to 
the hospital in the storm was such negligence as precludes 
a recovery in this case. Appellee insists that it was not 
negligence; and, to our minds, this is the really impor
tant question in this case. This point, it seems to us, must 
be determined by the rule of what a reasonably prudent 
man would have done in Mr. Jones' situation, under the 
surrounding circumstances and conditions. We think that 
was a question for the jury. It was for the jury, to say 
whether or not a reasonably prudent man, under those 
circumstances, would have followed the guidance of the 
veterinary surgeon, whom he had employed, and have 
taken the horse to the hospital, as Jones did, or whether 
a reasonably prudent man, under those circumstances, 
would have refused to take the horse, and have sought 
shelter for him in some of the other stables in that neigh
borhood. On a careful reading of the entire record, and a
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careful consideration of all the facts and circumstances 
disclosed, we think that the questions: (1) Did the appel
lant agree to ship the horse on train No. 120? (2) Was 
the appellant guilty of negligence in not doing so, and 
holding it for shipment on the later and slower train? (3) 
Was it negligent in delaying the shipment of the horse 
from Lincoln from the time it was loaded in the afternoon 
until 10: 55 that night? (4) Was it negligent in delaying 
the shipment of the horse for 11 hours at St. Joseph? (5) 
Was it negligent in failing to switch the car up to some 
chute or platform, where the horse could be unloaded, 
during the entire afternoon of the day the horse ar
rived in Kansas City, in the face of the repeated 
requests of Jones that it do so? (6) The question 
as to whether or not appellee was negligent in permit
ting the horse to be taken from the car to the hospital dur
ing the storm referred to-were all questions of fact for 
the determination of the jury. We have examined the in
structions of the court, and, in our opinion, these ques
tions were all properly submitted. The jury have decided 
these questions in favor of appellee, and there is ample 
testimony in the record to sustain their verdict. We do 
not think the statement by the agent of appellant that the 
great number of cars in the yards at Kansas City, and 
the large amount of their business, was such that they 
could not place the car where it could be unloaded any 
sooner than was done, is either a sufficient or truthful 
excuse for their long delay. They were advised, both by 
Jones and the doctor, that this horse was sick; that h! 
was a valuable horse, and that it was necessary for his 
treatment that he should be unloaded at once, and yet no 
steps whatever were taken until the night man came on 
duty at 6: 30 that evening. We regard the conduct of 
appellant's agents at Kansas City as entirely inexcusable, 
and think that defendant should be held responsible for 
their negligence. If the horse had been shipped on train 
No. 120, it would not only have reached Kansas City, bul 
would have reached its destination at Mexico City, Mis-
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souri, long before the storm referred to, and appellee 
would undoubtedly have suffered no injury. The negli
gence of appellant in not keeping its agreement with ap
pellee, in delaying the shipment of the horse, and in not 
promptly furnishing facilities for unloading it, under the 
circumstances shown, were clearly the proximate cause of 
the injury; and we cannot say, as a matter of law, that the 
jury were wrong in finding that the act of appellee in tak 
ing the horse from the car to the hospital, under the cir
cumstances under which. he was taken, was such action 
as any reasonably prudent man would have taken under 
the same circumstances.  

We recommend that the former judgment of this court 
he vacated and set aside, and that the judgment of the 
district court be affirmed.  

CALKINS and ROOT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated and 
set aside, and the judgment of the district court is affirmed.  

JUDGMENT ACCORDINGLY.  

OTTo T. BANNARD, APPELLEE, V. MARY E. DUNCAN ET AL., 
APPELLANTS.  

FILED MAY 24. 1907. No. 14,792.  

1. Vendor and Purchaser: PRIORITIES. A bona fede purchaser of real 

estate who takes title by quitclaim should be protected as against 
the holder of aln unrecorded deed, of which the purchaser had no 

notice.  

2. Deed: INTEREST CONVEYED. The word "quitclaim" in what purports 

to be a deed of conveyance to real estate Is sufficient to convey 
the interest of the grantor therein.  

3. Evidence: FOREIGN- STATUTES: PRESUMPTIONS. In the absence of 

evidence to the contrary, the laws of a sister state with reference
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to the creation of a corporation will be presumed to be the same 
as those of this state.  

4. Lis Pendens: JUDICIAL SALE: PURCHASER PENDENTE LITE. A took a 
real estate mortgage from B, and pending an action to foreclose 
the same C commenced an action in ejectment against B, and 
had judgment for possession of the land. Held, That the pur
chaser at the foreclosure sale was not bound or affected by the 
judgment entered in the action between B and C.  

APPEAL from the district court for Dakota county: 
Guy T. GRAVES, JUDGE. Affirmed.  

W. E. Gantt, for appellants.  

Milchrist & Scott and William P. Warner, contra.  

JACKSON, O.  

The plaintiff had a decree quieting his title in certain 
real estate. The defendants appeal.  

The plaintiff's chain of title is based on a patent issued 
August 20, 1869, to David Brendlinger, a quitclaim deed 
from David Brendlinger to J. M. Morse and John Com
stock, dated August 12, 1885, recorded August 15, 1885, 
for a consideration of $40, a tax deed issued by the county 
treasurer June 26, 1880, to Thomas L. Griffey, a quit
claim deed from Thomas L. Griffey to John Comstock 
under date of October 1, 1885, for the consideration of 
$269, recorded October 9, 1885, and a warranty deed from 
John Comstock and wife and James M. Morse and wife, 
dated December 5, 1891, to Stephen Cain, recorded Decem
ber 14, 1891, for the consideration of $1,200. The latter 
deed appears to have been made pursuant to a contract of 
sale between the parties in 1888. Cain borrowed the 
money to make the payment from the Fidelity Loan & 
Trust Company, and gave a mortgage for $1,200 to that 
company under date of December 2, 1891, recorded De
cember 12, 1891. This mortgage, by a series of assign
ments, came into the possession of the Fidelity Securities 
Company, and, default having been made in the perform-
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ance of the conditions of the mortgage, the latter company 
instituted foreclosure proceedings and had a decree of 
foreclosure in June, 1897. The property was sold in De
cember, 1898, to the plaintiff herein, the sale confirmed, 
deed issued, and recorded January 13, 1899. The defend
ants claim under a warranty deed from David Brend
linger executed September 24, 1870, recorded January 11, 
1898.  

The first contention of the appellants is that the plain
t iff's petition fails to state a cause of action, for the rea
son that it is not charged that the plaintiff is a bona fide 
purchaser of the land in controversy. The plaintiff's peti
tion recites the several conveyances upon which the title 
is based, and alleges that Stephen Cain, for a considera
tion of $1,200, purchased the land from John Comstock 
nod James M. Morse, -and received a conveyance with cov
enants of warranty, which he caused to be recorded; that 
the transaction was in good faith, without knowledge, 
either actual or constructive, of any adverse claim by the 
defendants or any other person or persons; relying upon 
the deed and the title as it appeared of record, that Cain 
immediately went into possession, and that such posses
sion continued for more than ten years; that the Fidelity 
Loan & Trust Company took its mortgage from Cain and 
wife in good faith and without notice of any adverse con
veyance or claim of equity existing in favor of the de
fendants, relying upon the title of Cain. The petition does 
not charge in express terms that the plaintiff purchased 
the property at the sheriff's sale in good faith, nor do we 
think it important that it should do so. The purchaser of 
real estate at judicial sale under the foreclosure of a 
mortgage buys at his peril, but he acquires all of the in
terest of the mortgagor and the mortgagee in the imort
gaged premises. He acquires that interest as effectually 
as he would have done by deed from the parties, and he 
may protect himself under their rights. Snowden v. Tyler.  
21 Neb. 199; Byron Reed Co. v. Klabunde, 76 Neb. 801.  
The bona fides of the interest in the property acquired
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by Cain and the trust company appears from the peti
tion, and the pleading is sufficient to meet that conten
tion.  

The next complaint is that the evidence is insufficient to 
sustain the decree. One feature of this contention arises 
out of the quitclaim deed from Brendlinger to Morse and 
Comstock, and the contentioi that such a conveyance is 
subject to all existing equities against the grantor. That 
rule, however, does not go to the extent claimed for it by 
the appellant. We have never gone to the extent of hold
ing .that a good faith purchaser might not acquire title to 
real estate by quitclaim as against an unrecorded, out
standing conveyance, of which the purchaser had no 
knowledge. In Snowden v. Tyler, supra, it is said that a 
quitclaim deed, while affording cause of suspicion, where 
it appears in a chain of title in the proper records of the 
county, is sufficient to justify a bona fide purchaser for a 
valuable consideration in relying upon it as a valid de
fense. It is the bona fide purchaser who is protected. To 
the same effect is Schott v. Dosh, 49 Neb: 187. It appears 
from the testimony of Cain that before he purchased the 
property from Morse and Comstock he procured an ab
stract of the title to be made by the county clerk of the 
county where the land is situate, found no conveyance of 
record affecting the title of his grantors, and that he 
bought the property (so far as the record discloses) for a 
full consideration, relying upon the record title. The out
standing tax lien at the time of the purchase by Morse and 
Comstock would furnish a sufficient reason why Brend
linger would not care to give a warranty deed. It is also 
disclosed that, before advancing the money upon the loan 
made to Cain, the Fidelity Loan & Trust Company pro
cured the title to be examined by an attorney, who, finding 
no conveyances of record affecting Cain's title, advised 
that company that their mortgage constituted a first lien 
on the premises. This evidence is not disputed, and is 
sufficient to justify the trial court in concluding that 
Cain was a bona fide purchaser, and that the rights of the
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mortgagee could not be affected by the unrecorded con
veyance under which the defendants claim title.  

The conveyance from Brendlinger to Morse and Com
stock is in the following form: "Know all men by these 
presents, that I, David Brendlinger (single man), of the 
county of Indiana, and state of Pennsylvania, for the con
sideration of $40, hereby quitelaim to James M. Morse and 
John Comstock," etc. This, it is urged, is not a convey
ance; that the word "quitelaim" is not sufficient to convey 
title. It is said in the brief on behalf of appellant that 
the operative words of a conveyance in a quitclaim deed 
are "remise, release and quitclaim." "Quitelaim" is de
fined by Webster as meaning in law "to release a claim to 
by deed, without covenants of warranty against adverse 
and paramount titles." Remise is defined by the same 
authority, "to release a claim to, remise or surrender by 
deed." It would appear that remise, release and quitelaim 
are interchangeable, and that the words of the instrument 
are sufficient to constitute a conveyance.  

The petition charges an assignment of the mortgage to 
the Fidelity Loan & Trust Company, a corporation, to the 
Metropolitan Trust Company, a corporation organized 
and existing under and by virtue of the laws of New York, 
and an assig'nient by the latter company to the Fidelity 
Securities Company, a corporation organized and existing 
under and by virtue of the laws. of the state of Iowa. The 
corporate capacity of all of these societies is denied by 
answer. To meet this issue the plaintiff put in evidence 
copies of the articles of incorporation of the Fidelity Loan 
& Trust Company and the Fidelity Securities Company, 
certified by the secretary of state of the state of Iowa, 
under the seal of his office. It is said that th'is is not suffi
cient, in the absence of proof of the laws of the state of 
Iowa under which these corporations came into existence.  
It is a sufficient answer to this claim that, in the absence 
of proof to the contrary, the laws of Iowa on this subject 
will be presumed to be the same as those in Nebraska, and 
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that the companies were incorporated under a general 
statute similar to our own. Our statute provides that 
"duly certified copies of all records and entries or papers 
belonging to any public office, or by authority of law filed 
to be kept therein, shall be evidence in all cases of equal 
credibility with the original records or papers so filed." 
Code, sec. 408. Furthermore, there is some evidence in 
the record of the exercise of corporate functions by these 
organizations. The court, therefore, violated no rule of 
evidence in the admission of these documents.  

A stipulation in the record in effect admits the cor
porate capacity of the Fidelity Loan & Trust Company, 
the language of the stipulation being: "It is hereby stip
ulated and agreed between the plaintiff and the defend
ants in this case that on or about December 9, 1891, the 
Fidelity Loan & Trust Company, a corporation, loaned 
to Stephen Cain $1,200, and that said Cain executed and 
delivered to the Fidelity Loan & Trust Company his mortgage on the premises in controversy in this suit." The in
troduction of this stipulation in evidence was sufficient 
to avoid the necessity of further proof of the corporate 
capacity of that company. As to the Metropolitan Trust 
Company, proof of its corporate capacity and of an as
signment from that company was immaterial. The pro
duction of the papers in court by the Fidelity Securities 
Company in the proceeding to foreclose its mortgage was 
prima facie evidence of ownership. _Michigan 11. L. Ins.  
Co. v. Klatt, 2 Neb. (Unof.) 870; First Nat. Bank v.  
Sprout, 78 Neb. 187.  

Complaint is made of the introduction of the written 
opinion procured by the Fidelity Loan & Trust Company 
at the time they accepted the mortgage. If the court erred 
in that respect, it was without prejudice, because the writ, 
ten stipulation referred to contained an admission that 
the company did not in fact examine the records, but did 
inspect and examine an abstract of the records and sub
mitted the abstract to their attorney at Sioux City, Iowa, 
and procured his opinion upon the state of the title. The
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purpose of introducing the certificate was to show good 
faith on the part of the company, and it was made en
tirely unnecessary by the stipulation of facts.  

This brings us to some of the features of the defense 
which it seems necessary to notice before final disposi
tion of the case. At the time the defendants filed the 

deed for record, under which their claim of title is made, 
the foreclosure of the mortgage given by Cain to the 
Fidelity Loan & Trust Company was pending. Cain was 
in possession of the premises. The defendants herein in

stituted an ejectment proceeding against Cain for the 

,recovery of the possession of the property. The plaintiff 

herein bought the property at judicial sale while that ac

tion was pending. In the ejectment proceeding the plain

tiffs ultimately had judgment by default against Cain 

under an agreement to protect him in the possession of the 

premises for another year. It is urged that the purchaser 

at the judicial sale then took the title with constructive 

knowledge of the defendant's claim to the land; that, 

having bought pending the ejectment proceedings, he is 

bound by the doctrine of res judicata. The doctrine of 

res judicata, however, does not operate against the mort

gagee whose rights were acquired long prior to the insti

tution of the ejectment proceedings and who was not a 

party to that action, and the purchaser at the judicial 

sale would be protected to the same extent as the mort

gagee, notwithstanding the pendency of the possessory 

action.  
A further contention of the defendants is that they 

were in possession of the premises at the time of the com

mencement of this action, and that the plaintiff, being out 

of possession, cannot maintain an action to quiet his title.  

The right to maintain an action to quiet title to real estate 

in this state by the person claiming title thereto, whether 

in or out of possession, is no longer an open question.  

Foree v. Stubbs, 41 Neb. 271.  

The plaintiff, in our judgment, has made a case suffi

cient to support the decree in his favor, and there is no
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equity in the case presented by the defendants, who for 
almost 28 years neglected to assert title under an un
recorded deed. Courts of equity will apply the doctrine 
of laches against inexcusable delay in the enforcement of 
stale claims. Hawley v. Von Lankcen, 75 Neb. 597.  

From a consideration of the whole case, it is recom
mended that the judgment of the district court be affirmed.  

DUFFIB and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

WILLEY H. MILLER, APPELLANT, v. JOHN PAUSTIAN, 
APPELLEE.  

FILED MAY 24, 1907. No. 14,835..  

Homestead: CONVEYANCE. Where a homestead has been selected by 
husband and wife from the separate property of the wife, the 
wife cannot by a conveyance of the property deprive the husband 
of his homestead right therein while the marriage relation exists.  

APPEAL from the district court for Franklin county: 
ED L. ADAMS, JUDGE. Affirmed.  

George W. Prather, for appellant.  

J. L. McPheely, contra.  

JACKSON, C.  

John and Mary Paustian are husband and wife. They 
were married in December, 1900. They bought, the prop
erty involved in this action, consisting of two lots in the 
village of Hildreth, and in March, 1901, commenced the 
erection of a small dwelling-house thereon. The house 
was completed and occupied as a family home during the 
following month. Their possession continued jointly for



VOL. 79] JAN CAHY TEII, 1907. 197 

Miller v. Paustlan.  

about one and one-half years, when they were separated, 

and the wife has since lived apart from her husband; the 

husband continuing to occupy the home and is still in 

possession. To purchase the property and build the home 

the wife contributed $100 and the husband $300. The 

property is incunibered by a mortgage of $250. The title 

to the real estate was taken in the wife's name. On 

March 31, 1905, the wife conveyed this property by deed 

to the plaintiff, who testified that he paid her $50 in cash 

and assumed the payment of the mortgage, although the 

deed is quitclaim in forni and no reference is had to the 

incumbrance. The plaintiff instituted this action in eject

ment against John Paustian for the' possession of the 

premises. The judgment was for the defendant, and the 

plaintiff appeals.  
He claims the property was the separate property of 

Mary Paustian, and that her deed conveyed an absolute 

title, free friom any claim of the husband. The judgment 

of the district court was the only one that could be ren

dlered under the facts. While the title to the real estate 

was taken in the name of the wife, yet a large portion 

of its value is due to the contribution of the husband.  

There can be no doubt that this contribution was with 

the express purpose and intention that the property 

should be occupied as a homestead. While the consent of 

the wife is necessary to the selection of a homestead from 

her separate property, it does not follow that such con

sent must be in express terms. It may be inferred from 

facts and circumstances from which a reasonable infer

ence of consent may be deduced, or facts and circum

stances may be shown which would estop the wife from 

asserting that consent was not given. The case of Klamp 

r. Klaip, 58 Neb. 748, is cited by the plaintiff as author

ity for his contention. The real question involved in that 

case was whether, after decree of divorce, the husband 

was entitled to possession of the separate property of the 

wife, occupied as a homestead while the marriage rela

tion subsisted, and that case should not be taken as au-
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thority beyond the determination 6f the question involved.  
It is true that a married woman in this state may convey 
her separate property in the same manner as if she were 
single, but property which comes to the wife by the gift 
of the husband, with the purpose that it shall be held for 
their joint use and benefit, is not the separate property 
of the wife within the meaning of the law.  

It is recommended that the judgment of the district 
court be affirined.  

AMES, C., concurs.  

CALKINS, C., not sitting.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

STELLA DICKINSON ET AL., APPELLANTS, v. ELVIRA 3.  
ALDRICH ET AL., APPELLEES.  

FILED MAY 24, 1907. Nos. 14,636, 14,832.  

1. New Trial. A new trial will not be granted upon the ground of 
newly discovered evidence, unless it is made to appear that such 
evidence, if it had been offered and admitted on the trial, would 
probably have produced a different result.  

2. Appeal: NEw TRIAL: RECORD. A decision of a district court grant
ing an application for a new trial on the ground of newly dis
covered evidence will not be reviewed by this court in the 
absence of a bill of exceptions containing both the evidence used 
on the trial and that alleged to have been newly discovered.  

3. New Trial: TRANSCRIPT: WAIVER. Inability of a party, without his 
fault or negligence, to procure a transcript of oral testimony 
taken on a trial in time to prepare and settle a bill of exceptions 
within the period limited by statute is not a ground for a new 
trial when the adverse party offers to waive his advantage and 
permit the bill to be subsequently prepared and settled.  

4. Wills: PROBATE: TRIAL. It is error for a court to submit questions
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of law to a jury, as for instance, whether the facts and circum

stances given in evidence upon the trial of a contestant of the 

probate of a will are sufficient to operate as a revocation of the 

instrument by implication of law.  

APPEAL from the district court for Douglas county: 

WILLIS G. SEARS and ALEXANDER C. TROUP, JUDGES.  

Judgment granting ntew trial affirmed: Judgmiient deny

ing probate of will reversed.  

W. A. Sanders, J. L. Kaley and L. D. Holmes, for ap

pellants.  

McGilton & Gaines, E. E. Thomas and Thomas J.  

Nolan, contra.  

AMES, C.  

The plaintiffs began in the county court of Douglas 

county a proceeding for the probate of an alleged lost 

will of one Seth F. Winch, deceased. Probate was re

sisted by the defendants, who are heirs at law of the de

ceased, and was denied, and from the order of denial an 

appeal was taken to the district court, where, as the result 

of a trial, a like decision was reached, and the plaintiffs 

appealed to this court, such appeal being one of the mat

ters now under consideration.  

A purported copy of the alleged will accompanied the 

application for its probate, to which there were four 

distinct grounds of objection made by the contestants: 

First, it was denied that the alleged will was properly 

made, executed, acknowledged, attested or witnessed; 

second, it was averred that at the time of the alleged ex

ecution of the supposed will the deceased was, and that 

he continued to be until the time of his death, of insuffi

cient mental capacity to make a will; and, third, that 

during all said time the deceased was and had been sub

ject to the undue influence and control exerted over him 

by his wife, who is the principal beneficiary in the in

strument offered for probate; and, fourth, that between
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the date of the alleged execution of the instrument and 
the death of Winch his pecuniary affairs had undergone 
such a change as to render the disposition of the alleged 
will inapplicable to them, or at least such as to render 
its provisions inconsistent with his situation and neces
sarily presumable intent at the time of his death, and to 
amount to an implied revocation of it. In connection 
with the application for probate there was presented 
what purported to be a typewritten copy of the will, with 
the names attached thereto, as subscribing witnesses, of 
William F. Wappich and W. S. Shoemaker, both of whom 
were produced as witnesses at the trial. Wappich testi
fied that he had witnessed a will corresponding with the 
copy, together with Shoemaker, on the day of its pur
ported date, November 30, 1891, in the presence of Winch, 
in a certain building in Omaha, and that the instrument 
was typewritten. Shoemaker testified that he had wit
nessed such a will in the presence of Wappich and Winch
in the summer or fall of 1891, in another building in 
Omaha, but that the instrument was in "longhand" or 
manuscript. He then and afterwards testified that he 
had no recollection of ever having witnessed a typewritten 
instrument. It was a theory and contention of the con
testants upon the trial, which there was some evidence 
to support, that Winch had a habit of making wills as his 
fancy struck him, and that he had prepared or had caused 
to be prepared at least four such instruments. Counsel 
now say that this evidence and contention were offered 
for the purpose, not of showing that the instrument, a 
copy of which was in evidence, was not executed by the 
deceased, but as bearing solely upon his mental sanity 
and testamentary capacity, and that the court instructed 
the jury that the disagreement of the witnesses as to 
whether the instrument was in writing or manuscript is 
immaterial. We are unable to find such an instruction 
in the record, but the proposition is doubtless true, and 
would have been apprehended by, the jury of their own 
minds, provided they were satisfied that the instrument
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in suit vas in fact executed and. was the only one to 
which either witness had reference. Counsel for contest
'ants therefore contend that the first formal issue raised 
by the pleading was not a real one, and that it is ap
parent upon the face of the whole record that the fact of 
execution, if not admitted, was established without sub
stantial contradiction. T he significance of this conten
tion will appear presently. The jury returned a. verdict 
generally for the defendants, and that the alleged will 
had not been establishied and should not be admitted to 
probate, and the court entered judgment accordingly.  
Some months afterwards an original instrument, of which 
the document used on the trial is an exact copy, was dis
covered, and the plaintiffs began a suit in equity and 
obtained a judgment for a new trial on the ground of 
newly discovered evidence. From this latter judgment 
the contestants appealed to this court, where the two 
proceedings have been consolidated to be disposed of by 
a single decision.  

Counsel for contestants invoke the rule, well settled in 
this court and elsewhere, and no doubt correctly so, that 
a new trial will not be granted on the ground of newly 
discovered evidence unless it is shown that such evidence 
would probably have changed the result had it been 
offered and admitted on the trial. Ogden v. State, 13 
Neb. 436; Lillie v. State., 72 Neb. 228. And in that con
nection they rely also upon the previous decisions of this 
court that, in order to render the application of that rule 
eflicacious in this court, the record upon the proceedings 
for a new trial must contain not only all the evidence 
received therein, but also all that was taken on the formiier 
trial, so that this court may be enabled to pass upon the 
vital question of probability. Western Gravel Co. v.  
Gaiter, 48 Neb. 246; Williams v. Miles, 73 Neb. 193.  

They contend, therefore, first, that the original will 
could have had no practical force or effect upon the trial, 
in view of the fact that, as they insist, its execution was 
not substantially in dispute; and they contend, secondly,
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because the evidence taken upon the former trial upon 
any of the three other issues was not presented upon the 
trial of the suit to obtain a new trial, and has not been 
preserved or presented to this court in the form of a bill 
of exceptions, although the record shows that the issues 
of mental incapacity, undue influence and. implied revo
cation were all submitted by the court to the jury by up
propriate instructions upon conflicting evidence in the 
former trial, that the presumption is therefore at least as 
forceful that the verdict was responsive to one or all of 
those issues as to that of nonexecution. We are unable 
to find a way not in conflict with the above cited decisions 
to escape from this latter situation. If the only issue 
tried had been that of execution, we should not hesitate to 
hold that the presence of the original instrument in for
inal and substantial compliance in all respects with the 
requirements of law would have been conclusive of its due 
execution in the face of such evidence as was presented 
upon that issue, but, on the other hand, we are very much 
inclined to think that in the absence of the original and 
in view of the discrepancies of the testimony of the wit
nesses, not only as to whether the will was typewritten or 
in manuscript, but as to the place of its execution, and 
without distinct agreement as to time, taken in connection 
with the evidence that the alleged testator had made at 
least four wills, would probably have been sufficient to 
induce the jury to reject the instrument before them. We 
may, perhaps, go a step farther and conjecture that this 
issue was principally or alone considered by the jury, 
because it was, or may have been, regarded by them as the 
simplest and as vexed with the fewest complications, and 
therefore to be the most easily disposed of. But how can 
we say in what manner it is probable that the jury would 
have decided any or all the other issues in the case if this 
one had been set at rest by the presence of the original 
will? For aught that we know, the evidence of mental 
incapacity was as overwhelming and conclusive as would 
have been that of the formal execution of the instrument
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had the original been present, and, if it was so, we, 
of course, cannot say that such presence would not have 
probably changed the result. The same may also be said 
of the other issues of undue influence and implied revoca
tion, and, if the entire record was before us and disclosed 
sufficient evidence to support the verdict, the court could 
not reverse the judgment because of a mere conjecture 
that the jury had been misled or had committed a mistake 
upon one issue only.  

After the issues had been joined in the action to obtain 
a new trial, the plaintiffs by leave of the court filed a 
supplemental petition, in which they averred, as an ad
ditional ground for the relief prayed, that, owing to the 
delinquency of the official stenographer of the court, they 
had without their own fault or negligence been unable to 
procure a transcript in longhand, to be incorporated in a 
bill of exceptions, of the oral testimony adduced on the 
trial of the contest in that court, and that it was then 
physically impossible so to do until after the time fixed by 
(ie statute for the preparation and settlement of a bill 
of ext eptions would have expired. But the defendants 
offlered in open court to waive the time of such prepara
tion ind settlement, and to treat a bill afterwards per
fected as one having been made within the statutory 
period. There is some criticism upon the phraseology of 
the offer, but it appears to have been made in good faith 
and to have been intended to be complete and compre
hensive, and this court would without doubt have con
strued it liberally for the purpose of effectuating its 
evident object and protecting the plaintiffs from any un
due advantage by reason of their acceptance of it. We 
think it unnecessary to set the offer forth at large in this 
opinion, and that it suffices to say that in our judgment 
it was sufficient to defeat the plaintiffs of their claim for 
a new trial for the cause set forth'in their supplemental 
petition.  

In the trial of the suit contesting the will the court of 
its own motion gave the following instruction, which was
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excepted to by the proponents, and which is assigned here 
for error: "As previously stated to you, it is the law of 
this state that a will may be revoked by implication of 
law from subsequent changes in the condition or circum
stances of testator. Therefore you are instructed that 
subsequert to the execution of the will (in case you may 
find it to have been legally executed) it may have been 
revoked by implication of law by reason of changes in the 
condition or circumstances of the one who executed the 
same. Such changes, however, must have been with ref
erence to the condition of the testator or his circumstances, 
and have been so material that, by reason of their exist
once as a matter of good faith toward the testator and 
toward his intent, and such good faith toward the several 
objects of his bounty, the courts, in viewing the estate and 
the several bequests in the light of those changed condi
tions and circumstances, will say in fairness to all con
cerned that the terms of the will either cannot or should 
not be enforced. You are instructed in this connection 
that a change of mental condition alone from soundness 
of mind at the- time of a will's execution to unsoundness 
of mind at a later period would not work to revoke a will; 
neither would the disposal by the testator of specific items 
of.property bequeathed in such will. But you must view 
the condition and circumstances of the testator as a whole, 
and conclude whether, from all the evidence in the case 
bearing upon such points, such will was or was not re
voked by reason of such changes. The condition and cir
cumstances of the testator have been given to you in evi
dence from the time of the execution of the will (in case 
yon find that the same was legally executed on or about 
the 30th day of November, 1891), until his death in 1899.  
Should you find that said will has been revoked by im
plication of law as herein stated to you, you will find 
against the admission of said will to probate. (Given.)" 

It is objected to this instruction, and we think justly so, 
that it submits to the jury, not questions of fact which were 
n ithin their province, but an important and vital question
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of law with wlhich the court alone was competent, and 
with which it was his duty exclusively, to deal. The in
struction, in effeet, says to the jury that they should take 
into consideration all the facts and circumstances giveni 
in evidence on the issue of revocation, and, if in their 
opinion they were sufficient as a matter of law to accom
plish that result, they should find against the admission 
of the instrument to probate. It seems quite clear to us 
that such instruction is erroneous. The court should, in
stead, have told the jury what facts were alleged and 
proved, or atteiipted so to be, or in dispute upon the issue 
of revocation, and which or how many of them were rele
vant to that issue, and, if established by the evidence.  
would suffice as a matter of law, to work a revocation of 
the will, provided that they should find that the instru
nent in suit was duly executed by the deceased not ui 
duly influenced, and with sufficient mental capacity.  

We therefore recommend that the judgment of the dis
trict court in the action to obtain a new trial on the ground 
of newly discovered evidence be affirmed, but that the 
judgment excluding the alleged will from probate be 
reversed and a new trial grauited.  

OLDHAM and EPPERSON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judlglment of the district court in the action 
to obtain a new trial on the ground of newly discovered 
evidence is affirmed, and the judgment excluding the al
leged will from probate is reversed and remanded.  

JUDGMENT ACCORDINGLY.



Hackler v. Miller.  

MUNSEY HACKLER, APPELLANT, v. HOWARD MILLER ET AL., 
APPELLEES.* 

FILED MAY 24, 1907. No. 14,793.  

False Imprisonment: LIMITATIONS. When a peace officer arrests and 
imprisons a person without process, and thereupon takes him 
before a magistrate before whom he files a written complaint 
against the prisoner, describing no offense against the law, anad 
after a hearing the person is set at liberty, an action for a mali
cious prosecution does not lie; but the party so mistreated has an 
immediate and complete cause of action for a false imprisonment, 
against which the statute of limitations begins to run when he 
is released from custody.  

.APPEAL from the district court for Madison county.  
JOHN F. BOYD, JUDGE. Affirmed.  

Allen & Reed and '. S. Allen, for appellant.  

Robertson & Robertson and M. F. Harrington, contra.  

AMES, C.  

On June 3, 1903, the defendant Reavis, who then held 
the offices of marshal and street commissioner of the vil
lage of Battle Creek in this state, with the assistance or 
encourageiient, as it is alleged, of the defendants Miller 
and Kilbourn, and without warrant or process, seized the 
person of the plaintiff and cast him into the village jail, 
(letaining him there for the space of two hours. At the 
end of that time Reavis hauled the plaintiff and another 
before a justice of the peace of the county, before whom ho 
filed a written complaint of which the following is a, copy; 
"The State of Nebraska, Madison County, ss.: The coin

plaint of W. F. Reavis, village marshal of said county, 
made before me, E. (4. Deninis, a justice of the peace in and 
for said county, who, bei~ug duly sworn, deposes and says 
that on the 3d day of June, 1903, in the county of Madison 
state of Nebraska, Church Boyer and Munsey Hackley 

* Rehearing allowed. See opinion, p. 209, post.
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comite a missdemeanor for interfearing and obstructin the 
public highway by filling up a ditch on said highway.  
Affiant further states that Church Boyer and Munsey 
Hackley committed the offense. W. F. Reavis. Sub-, 
scribed in my presence and sworn to before me this 
3 day of June, 1903. E. G. Dennis Justice of the 
Peace." A hearing of the complaint, was postponed 
until the 5th of the month, until which time the 
prisoners were permitted to go at large, as the justice's 
docket recites, on their own recognizance. On the 5th 
the docket recites that the parties appeared, and the 
matter was further continued until the 8th, until which 
time the prisoners seem to have been at liberty without 
recognizance, the same not appearing to have been con
tinued or renewed, and no document or acknowledgment 
in the form of a recognizance was filed with the justice 
or entered upon his docket at any time during the pend
ency of the proceeding before him. On the 8th a written 
motion to dismiss was filed by the defendants in that 
matter, and thereafter appears the following docket entry: 
"The motion of the defendants was overruled by the court 
and the cause was submitted, and upon the evidence before 
me I find that Church Boyer and Munsey Hakley was 
gilty of the charge maid in the complaint and I fixt 
their fine at $2 each and costs fixt $11.95." On the same 
ddy the plaintiff herein and Boyer entered into a recog
nizance with sureties in the sum of $200 for their ap
pearance at the next term of the district court of the 
county, and remained at liberty. -At a subsequent term 
of the last named court, to wit, on the 14th day of March, 
1905, the proceeding was dismissed. This suit, which was 
begun May 25, 1905, is described by counsel for plaintiff 
in his brief as "an action to recover damages for malicious 
prosecution, false imprisonment and assault and battery." 
The answer is a general denial and a plea of the statute of 
limitations. There was a verdict and judgment for the 
defendants, from which the plaintiff appealed.  

The arrest was without process, and in his motion be-
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fore the justice of peace to dismiss the proceeding the 
plaintiff correctly contended that the written complaint 
described no offense against the statutes of the state, or, 
so far as the record discloses, against the ordinances of 
the village. The whole transaction was therefore coram 
non judice, and in violation of law. With respect to that 
proceeding the marshal was not a police officer, and the 
justice was not a magistrate. There was no malicious 
prosecution, nor any prosecution at all. There was simply 
a false imprisonment. The plaintiff's cause of action 
arose on the instant of his arrest, and the statute of limi
tions, which is of one year (code sec. 13), began to run the 
moment he was set at liberty. If he had been subsequently 
arrested, a new cause would have arisen. There is a clear 
distinction between an action for a false imprisonment and 
one for a malicious prosecution. "The distinction is that 
false imprisonment is some interference with the personal 
liberty of the plaintiff which is without authority. Mali
cious prosecution is in procuring the arrest or prosecution 
under lawful process on the forms of law, but from ma
licious motives and without probable cause." Herzog v.  
G-raham, 9 Lea (Tenn.), 152. "An action for a malicious 
prosecution can only be supported for the malicious 
prosecution of some legal proceedings, before some judicial 
officer or tribunal. If the proceedings complained of are 
extra-judicial, the remedy is trespass, and not an action on 
the case. for a malicious prosecution." Turpin v. Remy, 3 
Blackf. (Ind.) 210; Colter v. Lower, 35 Ind. 285, 9 Am.  
Rep. 735; McConnell v. Kennedy, 29 S. Car. 180; Gun
ningham v. East River E. L. Co., 60 N. Y., Super. Ct. 282.  
Where the magistrate has no jurisdiction of the offense 
of which the plaintiff was accused, the proceedings before 
him are of no legal force or validity, and they therefore 
afford no sufficient basis to sustain an action for malicious 
prosecution. Bixby v. Brundige, 2 Gray (Mass.), 129.  
The authorities seem to be nearly or quite all to the same 
effect.  

In addition to the foregoing, it does not seem that the
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justice pronounced any judgment against the plaintiff.  
He found him "gilty," and "fixt" his fine at $2 and costs, 
but he did not adjudge that the state have or recover any 
sum, or that the plaintiff be committed or imprisoned.  
Preuit v. People, 5 Neb. 377; Miller v. Burlington & M. R.  
R. Co., 7 Neb. 227.  

This action was begun nearly two years after the hap
pening of the assault and battery and false imprisonment 
complained of, and is therefore barred. We therefore 
recommend that the judgment of the district court be 
affirmed.  

JACKSON, C., concurs.  

CALKINS, C., not sitting.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

The following opinion on rehearing was filed December 
18, 1907. Former judguient of affirmance as modified 
adhered to: 

1. Appeal: OBJECTIONS: WAIVER. Where an objection to the introduc
tion of the plaintiff's evidence is sustained on the ground of a 
defect in his petition, and he afterwards obviates the objection 
by filing an amended petition, he will be held to have waived his 
exception, if any, to the order sustaining such objection.  

2. Pleading: ORDER: REvIEw. Where a plaintiff asks leave to amend 
his petition, "either by Interlineation or by filing such other 
pleading as the court may order," and complies without objection 
or exception with an order requiring him to file an amended 
petition, he cannot afterwards complain of such order.  

3. Malicious Prosecution: DEFENSES. If a person maliciously, and 
without probable cause, procures or instigates a criminal prose
cution against another, he cannot defeat an action for malicious 
prosecution by setting up the invalidity of his complaint, or a 
defect in the judgment or proceedings.  

4. - : LIMITATIONS. The statute of limitations in such a case does 
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not begin to run until the criminal case is dismissed, or the 
prosecution otherwise finally terminated.  

5. - : ANSWER. An answer In the nature of a general denial 
in an action for malicious prosecution puts in issue the 
plaintiff's allegations of malice and want of probable cause.  
Under such an ansWer the defendant may introduce any evidence 
which tends to disprove malice or establish the existence of 
probable cause.  

6. Instructions examined, and found to coincide with the plaintiff's 
view of the law of the case, and to furnish no ground for a-re
versal of the judgment of the trial court.  

7. Appeal: HARMLESS ERROR. If the evidence in a case is of such a 
character that a verdict for the defendants is the only one which 
can be upheld, the plaintiff cannot predicate error on the in
structions, because, if erroneous, they constitute error without 
prejudice.  

BARNES. J.  

This case is before us on a rehearing. By our former 
opinion, ante, p. 206, the judgment of the district court in 
favor of the defendants was affirmed, for the reason that 
the plaintiff's action was one for damages for trespass in 
the nature of assault and battery committed by false im
prisonment, and was barred by the statute of limitations 
when it was commenced. We think the rule of law an
nounced in the opinion is sound, but an examination of 
the record convinces us that it does not correctly dispose 
of one of the questions presented thereby. The plaintiff's 
amended petition contained two causes of action; one 
for malicious prosecution, and the other for a trespass 
in the nature of an assault and battery committed by 
false imprisonment. The record discloses that it was made 
to appear that plaintiff was designated in his petition, and 
his action was brought in the name of, "Munsey Hack
ley," instead of "Munsey Hackler," which is his true name.  
The defendant therefore objected to the plaintiff's evi
dence, and the objection was sustained, to which an ex
ception was noted. Plaintiff thereupon made the follow
ing request: "The plaintiff, Munsey Hackler, asks leave 
of court to change the words 'Munsey Hackley' to the
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words 'Munsey Hackler' by amendment, either by inter
lineation or by filing such other pleading as the court may 
order. To which the defendants, Miller and Reavis, 
objected, because the same is incompetent, improper, and 
because it changes the name of the plaintiff in this case, 
and because the statute of limitations under the name of 
Munsey Hackley has already run. By the court: I will 
allow the amendment, but not by interlineation, and I am 
not passing on the question of the statute of limitations 
raised by the objection. To which ruling the defendants 
except." Thereupon the following agreement was made 
in open court: "Now, it is agreed between the parties that 
the evidence taken up to this time may stand as applicable 
to the amendment filed." So it appears beyond question 
that the plaintiff asked and obtained the ruling of which 
he now complains, and to which he entered no objection.  
This sufficiently disposes of his assignment "that the court 
erred in requiring him to amend his petition," and which 
he alleges resulted in the interposition of the plea of the 
statute of limitations." After the proceedings above men
tioned were had, the defendants filed their answers, which 
contained both a general denial and a plea of the statute 
of limitations. Plaintiff replied instanter, and the trial 
proceeded. By filing his amended petition he acquiesced 
in the ruling of the court, and waived his exception there
to.  

The plaintiff introduced a record of the proceedings 
in the justice court, which were the basis of the action for 
malicious prosecution, to which defendants objected for 
the reason that it appeared that the plaintiff's cause of 
action was barred by the statute of limitations. The court 
overruled the objection, and properly so in our opinion, 
)ecause the first cause of action set forth in the plaintiff's 

petition was one for malicious prosecution; and, although 
the complaint filed before the justice of the peace failed 
to state facts sufficient to charge the plaintiff with the 
commission of a crime, and no judgment which could have 
been enforced was ever pronounced against him, yet, in
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order to terminate the prosecution or avoid the effects of 
the record in the justice court, he deemed. it necessary to 
appeal to the district court, and so the cause was pending 
and undisposed of until it was dismissed by the county 
attorney. The action having been commenced within one 
year after such dismissal, his cause of action for malicious 
prosecution was not barred by the statute of limitations.  
Not so, however, as to the cause of action for assault and 
battery committed by the alleged false imprisonment. The 
court should have sustained the defendants' objection to 
the introduction of any testimony in support of the plain
tiff's second cause of action, but of this the plaintiff is 
not in a position to complain. The court having overruled 
the objection predicated upon the statute of limitations, 
that matter was practically eliminated from the case, and 
the defendants were, in effect, deprived of that defense.  
It is true it remained in the answers because it was not 
attacked by the plaintiff, and, neither party having re
quested the court to instruct the jury on that point, no 
instruction was given in relation to it. So it would seem 
that the jury could not have considered it in arriving at.  
their verdict.  

After the ruling above mentioned the trial proceeded 
on the plaintiff's theory of the case. The jury were in
structed upon that theory, and yet they returned a verdict 
for the defendants. A careful reading of the bill of ex
ceptions convinces us that the evidence fully sustains the 
v-erdict.  

Plaintiff contends that the judgment should be reversed 
for the reason that defendants could not justify their 
actions without interposing a plea of that nature. Strictly 
speaking there is no such thing as a plea of justification 
in an action for malicious prosecution. It is true the de
fendant may justify in an action for false imprisonment, 
but that cause of action was barred by the statute of limi
tations when the suit was commenced. So it appears that 
no justification was attempted by the defendants in the 
sense in which that term is ordinarily used. The plaintiff
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introduced the record of the prosecution before the justice 
of the peace, and attempted to show that the defendants 
were actuated by malice, and that the prosecution was 
without probable cause. His testimony showed that at the 
time the proceeding in the justice court was commenced 

against him the defendant Reavis was the village marshal 
of the village of Battle Creek; that he, together with sev

eral other persons who were assisting him, was engaged in.  

opening a ditch on what was claimed to be one of the 

streets of said village; that the plaintiff obstructed him 

in that work by filling up the ditch as fast as it was opened 

by the defendant; that thereupon defendant told the plain

tiff, and the others who were with him, that they should 

consider themselves under arrest; that after taking them 

up the street a little distance the defendant released them 

upon a promise not to further interfere with him in the 

performance of his duty; that after he returned to his 

work the plaintiff and one Church Boyer, contrary to their 

promise, again commenced to fill up the 'ditch; that de

fendant thereupon arrested them without a warrant, con

fined them in the village jail, and commenced the proceed

ing complained of in the justice court. The evidence of 

the defendant Reavis was submitted on the theory that 

he acted in the matter in good faith, without malice, and 

not without probable cause, and it is apparent that the 

jury took this view of the matter, and their verdict should 

not be disturbed. His denial put in issue the questions of 

malice and want of probable cause, and it was competent 

for him to introduce any evidence which tended to show 

the absence of malice on his part, and the existence of 

probable cause for the attempted prosecution. As to the 

defendant Miller, his defense was that he had nothing 

to do with the prosecution whatever; that he took no part 

in the transaction, and the jury must have so found. The 

verdict is not only fully sustained by the evidence, but it 

is difficult to see how they could have arrived at any other 

conclusion.  

Complaint is made of instructions 10 and 11, given by
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the court on his own motion. Instruction No. 10 seems to 
be a correct statement of the law relating to malicious 
prosecution, and by instruction No. 11 the jury were told 
that "in law the want of probable cause does not of itself 
show malice, but the jury are at liberty to infer malice 
therefrom as a conclusion of fact, if from all the evidence 
in the case they deem such an inference justifiable." 

It is contended that the court erred in giving paragraph 
No. 12 of his instructions, because it conflicts with the in
structions given at the plaintiff's request. The instruc
tion reads as follows: "Malice in law means an act done 
wrongfully and wilfully without reasonable or probable 
cause, and not necessarily an act done from ill feeling or 
spite, or a desire to injure another. It is enough if de
fendant be actuated by improper or sinister motives." 
This instruction seems to support the plaintiff's theory 
of the case, and the conflict, if any, between it and those 

given at the request of the plaintiff is so slight that the 
jury could not have been confused or misled thereby.  
Again, by instruction No. 13 the jury were informed that, 
if the purpose of the arrest was anything else than to vin
dicate the law and punish crime, then they might infer 
that the defendant had a malicious motive in causing the 
same. In short, the instructions seem to substantially 
coincide with the plaintiff's view of the law of the case.  

Counsel complains of instructions numbered 1 to 3, 
inclusive, given at the request of the defendants. As we 
have heretofore stated, it seems clear that the case was 
not decided by the jury on the theory of justification. In 
fact the record of the prosecution was not sufficient to con
stitute a justification, and the only thing left for the jury 
to determine was whether or not the prosecution was 
malicious and without probable cause. This being the case, 
the judgmeixt should not be reversed because of the in
structions complained of. In our view of the case, no 
other verdict could have been sustained than the one re
turned by the jury, and therefore the giving of these in
structions, if error, was without prejudice.
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The plaintiff groups the remainder of his 37 assign

mnents, and argues them upon what we assume to be the 

theory that the evidence- does not sustain the verdict. As 

we have before stated, the plaintiff tried his case to a jury 

upon his own theory, but failed to establish the fact that 

the prosecution complained of was malicious and without 

probable cause. The statute of limitations barred his right 

to recover for the trespass, assault and battery or false 

imprisonment, set forth in his second cause of action, and 

the verdict of the jury was therefore right and should not 

be disturbed.  
For the foregoing reasons, our former judgment, as 

explained and modified herein, is adhered to.  

AFFIRMED.  

CARL J. HALLNER ET AL., APPELLEES, V. UNION TRANSFER 

COMPANY, APPELLANT.  

FILED MAY 24, 1907. No. 14,818.  

Pleading. New matter in a reply must be responsive and defensive 

to new matter pleaded in the answer. If it Is a departure there

from It should upon motion or objection be stricken out or dis

regarded.  

APPEAL from the district court for Saunders county: 

ARTHUR J. EVANS, JUDGE. Reversed.  

Harl & Tinley and H. Gilkeson, for appellant 

J. L. Sundean and Wilson & Brown, contra.  

AMES, C.  

The petition alleges, in substance, that the plaintiffs 

delivered to the defendant for sale, for the plaintiff's 

use, a steam engine, separator and stacker belonging to 

the latter, and that afterwards the defendant sold the 

engine to S. F. Negley and 0. M. Anderson, for $1,100,
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and, with the consent of the plaintiffs, took therefor to 
the defendant's own use the note of the purchasers for 
said sum, and by that means became indebted to the plain
tiffs in that amount, and that afterwards the defendant, 
with the consent of the plaintiffs, sold or appropriated to 
its own use the separator and stacker, which were of the 
reasonable value of $450, and became by that means in
debted to the plaintiffs in the further sum of $450, making 
a total indebtedness of $1,550. And the plaintiffs aver 
that of said sum the defendant has paid to them or to 
their use the sum of $450 only, in principal amount, leav
ing an unpaid residue of $1,100, for which and interest 
they pray judgment. For answer, the defendant admit 
the receipt by it of the three articles for sale, for the use of the plaintiffs, the proceeds to be applied upon a certain 
debt of the latter, but denies having made sale of any of them, and denies having, by consent or otherwise, beconw 
indebted to the plaintiffs on account of the transaction in any sum or amount, but the defendant avers that the plain
tiff sold the engine to Negley and Anderson, receiving in payment therefor three notes of the purchasers for unnamed amounts and a 10 horse power engine, and that this latter mentioned engine was delivered to the defendant to be sold for the use of the plaintiffs, but has not been 
sold. And the defendant specifically alleges that the engine, separator and stacker still remain in its possession, 
subject to an agreement between the parties that the sane 
shall be sold and the proceeds of the sale of the separator 
and stacker applied to the payment of certain indebtedness 
by the plaintiffs to the defendant, and the 10 horse powc
engine or the proceeds of its sale subject to the order of the plaintiffs. For a reply, the plaintiffs admit that the first mentioned engine and separator and stacker were delivered to the defendant to be sold and the proceeds applied toward the payment of a debt of the plaintiffs, but 
deny that they ever received the purchase-price notes of Negley and Anderson, amounting to $700 or the 10 horse power engine, which they aver was of the value of $400,
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but they aver that the defendant has converted both the 
notes and the engine to its own use, and deny "each and 

every allegation of the answer inconsistent with the peti
tion and this reply." The plaintiffs recovered a verdict and 
judgment for $600, from which the defendant appealed.  

Concerning the new matter pleaded in the reply, we 
think it must be said that, if it was intended as a charge 
or tortious conversion, it is inconsistent with the petition, 
and ought upon motion or objection to have been stricken 

out or disregarded, and that, if it is treated as consistent 
therewith, it is immaterial. According to the petition, all 
articles involved in the suit becane, by the agreement or 
consent of the parties, the property of the defendant, for 
the amount or value of which it became unconditionally 

liable to the plaintiffs, and the relation of bailor and baile, 
theretofore existing between the parties wholly ceased.  
Now, a person cannot be charged with tortious conversion 
of property of which he is absolute owner and of which he 
is at liberty to make such disposition as he sees fit, and in 
every system of enlightened jurisprudence a person, when 
sued, either civilly or criminally, has a right to be informed 
by a formal pleading of the precise nature of the wrong of 
which he is accused, and to be called -upon during the 
progress of that litigation to respond to no other charge.  
Section 109 of the code provides that, when the answer con
tains new matter, the reply may also contain new matter 
constituting a defense to that contained in the answer.  
In this instance the new matter pleaded in the answer 
amounts to no more than that the defendant denies that it 
has, by consent or agreement of the parties, become the 
owner of and absolutely liable for the price or value of the 
articles mentioned in the petition, and avers that it has 
received them as bailee, and continues liable for such of 
them as it has not already accounted for, in that capacity, 
and no other. It is extremely difficult to make out either 
from the pleadings or from the bill of exceptions what 
issue it was supposed by counsel for either party was 
being tried, and the instructions given and refused by the
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court are not as illuminating as could have been desired, 
but the new matter in the reply, if it has any force at all, 
impliedly admits the version of the transaction set out in 
the answer, and seeks to recover for a breach of the con
tract of bailment, such a breach consisting of a tortions 
conversion of the property, and upon the trial the plain
tiffs were pernittdd to introduce evidence of a like con
version of the remainder thereof without pleading. This 
was obviously a very wide departure from the case made 
in the petition, and ought not to have been permitted.  
The court, over the objection and exception of the defend
ant, submitted the question of conversion to the jury, and 
refused an instruction asked by it withdrawing that ques
tion from their consideration.  

We think that the judgment ought to be reversed and a 
new trial ordered, in the hope that the issues will be 
reformed and the cause resubmitted in a more intelligible 
manner.  

JACKSON, C., concurs.  

CALKINS, C., not sitting.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted.  

REVERSED.  

WALTER P. PROPECK, APPELLANT, V. SADIE PROPECK, 
APPELLEE.  

FLED MAY 24, 1907. No. 14,823.  

Appeal. A transcript upon an appea' to this court which does not 
contain a final order or judgment presents nothing for review.  

APPEAL from the district court for Otoe county: PAUL 
JESSEN, JUDGE. Dismissed.  

Meier & Meier, for appellant
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AMES, C.  

This is an action for a divorce begun in the district 
court for Otoe county. The defendant has not appeared 
either in that court or in this; why, we do not know. The 
district court found specially that there had been due 
service of notice of the pendency of the action by publica
tion in a newspaper, and upon an examination we do not 
find that he erred in so doing.  

The petition states two grounds for action, viz., extreme 
cruelty and total abandonment, without cause, for a term 
exceeding two years next before the beginning of the 
action. Both causes appear to be abundantly supported 
by the evidence, which is preserved in a bill of exceptions.  
After the cause had been submitted on the petition and 
proofs, the court made and entered the following order: 
"And the court, being well advised in the premises, finds 
the issues herein against the plaintiff, and a decree of 

divorce as prayed in his petition is refused the said plain
tiff. To which plaintiff excepts, and 40 days are given 

from the rising of the court in which to prepare and serve 

a bill of exceptions." This is a finding of facts, but not a 

judgment. On the contrary, it is an explicit refusal by the 

court to render a judgment for the plaintiff, and none is 

rendered against him. There is consequently nothing be

fore this court for review. . The plaintiff appealed.  

We recommend that the appeal be dismissed with costs.  

JACKSON, C., concurs.  

CALKINS, 0., not sitting.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the appeal be dismissed, with 
costs.  

DISMISSED.
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SHERIDAN COUNTY, APPELLEE, v. ALEXANDER McKINNEY 
ET AL., APPELLEES; CORNELIUS C. CUYLER ET AL., 
APPELLANTS.* 

FILED MAY 24, 1907. No. 14,833.  

Acknowledgment: CERTIFICATE. A certificate of a notary public not 
authenticated by a statement either engraved upon his seal or 
written under his official signature of the date of the expiration 
of his commission or term of office is void.  

APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed.  

W. W. Wood and Flausburg & Williams, for appellants.  

C. Patterson, J. E. Gilmore and A. G. Fisher, contra.  

AMES, C.  

In January, 1900, Sheridan county began an action 
against Alexander McKinney and Lucilla, his wife, to fore
close tax liens'delinquent for a series of years upon a tract 
of land lying in the county, the title to which was in the 
former named defendant. Cuyler and Graham, two other 
defendants, were alleged to be owners by assignment of a 
mortgage lien upon the land, and they appeared and 
pleaded their instrument by cross-petition, to which Alex
ander McKinney answered by a general denial. The action 
proceeded to trial and a decree adjudging the taxes as 
first lien, and the alleged mortgage debt as second lien, and 
directing a sale of the premises, as is usual in such cases.  
Service was attempted to be made upon Lucilla by pub
lication, on the ground of nonresidence, but she afterward 
appeared, and upon motion and proof of residence procured 
the decree to be vacated and the cause to be again set down 
for trial. She also answered the cross-petition by a general 
denial, and further answered specifically that the premises 
were a homestead occupied by her husband and herself 

* Rehearing allowed. See opinion, p. 223, post.
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and their minor children as such, and that the alleged 
mortgage was a cloud upon her title, and praying that it 
be so.adjudged. The suit proceeded to trial and a decree, 
in which the court found generally against the cross
petitioners and in favor of the defendants McKinney upon 
the issue as to the alleged mortgage, and dismissed the 
action with respect thereto. But it was found that the 
cross-petitioners were the owners by purchase and assign
ment of the tax liens set forth in the petition of the plain
tiff, and decreed a foreclosure of the same. This latter 
finding and decree is without the support of a pleading oi 
of suflicient competent proof, but it was not assailed by 
motion in the district court, nor did either the county or 
the defendants McKinney or either of them appeal, so then 
the error cannot be availed of here. Cuyler and Grahani.  
alone appeal.  

We shall not discuss the evidence upon the issui 
whether the premises were a homestead. Counsel for ap
pellants seem to concede in their brief that it is sufficient 
to support the finding of the trial court, if the defendants 
McKinney are credible witnesses and their testimony is 
worthy of belief. There was no attempt at a direct -im

peachment of them, and the trial court was more compe
tent to weigh their testimony than we are. We think that 
an accusation of vagueness on this issue, or of apparent 
reluctance and perhaps insincerity upon another, is not 
sufficient to overcome his judgment or to wholly discredit 
the witnesses. Their testimony with respect to the home
stead character of the premises is not in itself incredible, 
and, if true, is sufficient to establish their contention.  

At the second trial the notes and mortgages pleaded in 
the cross-petition had been lost, and appellants were there

fore compelled to rely solely upon the county record, and 
hence arises the important question in the case. The 

premises were a homestead. Not only is the existence of a 
mortgage put in issue by both defendants by general de

nial, but the wife expressly denies ever having ae
knowledged any such instrument. On the witness
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stand she not only repeats such denial, but also 
denies any present recollection or knowledge that 
she signed the alleged instrument in suit. No one 
testifies to having seen her sign it, or to having seen her 
purported signature to it, or to any positive knowledge 
that it is hers, so that the fact must be established, if at 
all, by the public record, and the verity of the record de
pends ipon the sufficiency of the notary's certificate of 
acknowledgment there shown. Comp. St. 1905, ch. 73, 
sec. 14. Section 5, ch. 61, Comp. St. 1905, in so far as it 
pertains to the present controversy, is as follows: "Each 
notary public, before performing any duties of his office, 
shall provide himself with an official seal, on which shall be 
engraved the words 'Notarial Seal,' the name of the county 
for which he was appointed and commissioned, and the 
word 'Nebraska,' and in addition, at his option, his name 
and the date of expiration of his commission, or the initial 
letters of his name, with which seal by impression all his 
official acts as notary public shall be authenticated, and 
under his official signature on all certificates of authen
tication made by him, such notary public shall write the 
date at which his term of office, as such notary public 
will expire; provided, such date of expiration is not en
graved on the seal." 

The certificate in question is concededly in due form, 
except that there is neither engraved upon the notary's 
seal, nor appended in writing to his signature, a statement 
of the date of the expiration of his commission or term of 
office. Is this defect fatal? Under sections 13, 14, ch.  
73, Comp. St. 1905, only instruments "duly recorded" can 
be read in evidence in the absence of the original. Is the 
mortgage in suit duly recorded? If the statute had per
emptorily required the date to be engraved on the seal its 
omission would without doubt have been fatal. Oelber
mann v. Ide, 93 Wis. 669; Welton v. Atkinson. 55 Neb. 674; 
Byrd v. Cochran, 39 Neb. 109. Such an omission under 
such a statute would have destroyed the official character 
of his seal. But section 5 of the statute, supra, requires
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that all the notary's official acts shall be authenticated, 
not only by his official seal, but by his official signature, 
so that his name without the added words "Notary 
Public" would clearly be insufficient, and so we think that 
the date engraved upon his seal is required as an addition 
to, or rather as a part or amplification of, his "official sig
nature." It is not worth while to speculate as to what 

-as the object or purpose of the legislature in making this 
requirement. It is enough to say that the requirement 
itself is as peremptory as any other contained in the stat
ute, and, if it may be disobeyed, any or all the rest may be 
treated in like manner without impairing the authenticity 
of the instrument or of its record. We think there is 
not sufficient proof in the record that the wife either 
signed or acknowledged the mortgage in suit, and that it 
is void as to her, and that, the premises being a homestead, 
it is also void as to her husband.  

We therefore recommend that the judgment of the dis
trict court be affirmed.  

JACKSON, C., oncurs.  

CALKINS, C., not sitting.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

The following opinion on rehearing was filed February 
20, 1908. Former judgment of affirmance vacated and 
decree entered: 

1. Notaries: CERTIFICATE: SEAL. The seal of a notary which contains 
the words "Notarial Seal," the name of the county for which the 
notary was appointed, and the word "Nebraska," is sufficient for 
the authentication of his official acts; and his failure to write 
under his official signature the date when his commission will 
expire does not render his certificate void.  

2. Acknowledgment: IMPEACHMENT. A certificate of acknowledgment 
of a deed or mortgage, in proper form, can be impeached only by
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clear, convincing, and satisfactory proof that the certificate is 
false and fraudulent; and whilst the making of a false certificate 
is a fraud upon the party against whom it is perpetrated, yet the 
mere evidence of a party purporting to have made the acknowl
edgment usually cannot overcome the officer's certificate, nor will 
such evidence, slightly corroborated, overcome it.  

BARNES, C. J.  

By our former judgment in this case it was held that 
a certificate of a notary public, not authenticated by a 
statement either engraved upon his seal, or written under 
his official signature, of the date of the expiration of his 
commission or term of office, is void. Ante, p. 220. This 
was so vigorously assailed by the appellants that a rehear
ing was granted, the case has been reargued to the court, 
and is again before us for consideration.  

.The certificate of the notary public attached to the 
mortgage which the appellants sought to foreclose in 
this action is in due form. It appears, however, that the 
date of the expiration of his commission was not engraved 
upon his seal, or written by him under his official signa
ture, and the effect of such omission is presented for our 
determination. By section 5, ch. 61, Comp. St. 1891, as it 
existed prior to the legislative session of 1893, it was pro
vided: "Each notary public, before performing any duties 
of his office, shall provide himself with an official seal, on 
which shall be engraved the words 'Notarial Seal,' the 
name of the county for which he was appointed and com
missioned, and the word 'Nebraska'; and in addition at his 
option, his name or the initial letters of his name, with 
which seal by impression all his official acts as notary 
public shall be authenticated." While the foregoing 'sec
tion was in force, the question here presented was before 
this court in Weeping Water v. Reed, 21 Neb. 261, and it 
was there held that the seal of a notary public, which con
tains the words "Notarial Seal," the name of the county 
for which he was appointed, and the word "Nebraska," is 
sufficient for the authentication of his official acts; and 
that the provision of the section concerning the name or
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initials of the name of the notary is permissive only. It was 
said in the opinion: "The proper construction of the sec
tion, as we think, is that the seal shall contain the words 
'Notarial Seal,' the name of the county for which the 
notary was appointed, and 'Nebraska'; and that, if the 
notary so desire, at his option, he may add his name or the 
initials thereof. This has been the construction placed 
upon this section by the bar of the state, and, so far as we 
know, by the officers of the state, and of the counties 
throughout the state, and it would require a strong cast 
indeed to justify a court at this late day in adopting the 
construction contended for and thus destroying the evi
dence of the title to real estate throughout the state upon 
which reliance has been placed since the date of the enact
ment of the law." It appears, however, that the legislature 
at its session of 1893 amended the section above quoted by 
adding the words, "And under his official signature on all 
certificates of authentication made by him, such notary 
public shall write the date at which his term of office, as 
such notary public, will expire; provided such date 
of expiration is not engraved on the seal." Comp. St.  
1893, ch. 61, sec. 5. So, in the case at bar, we are required 
to determine the effect of the words added to the original 
statute by the amendment above mentioned.  

It is contended by defendant Lucilla McKinney that the 
failure of the notary public to write under his official 
signature to his certificate of authentication the date of 
the expiration of his commission renders the acknowledg
ient void; and, as the matter of the acknowledgment of 

the mortgage in question is in issue in this case, neither th2 
mortgage itself nor the record of it is admissible in evi
dence, and for that reason the judgment of the district 
court must be affirmed. It appears that the mortgage was 
delivered to the clerk of the district court after the origi
nal decree of foreclosure was rendered, and has been lost 
or abstracted from the files, and after making due proof of 
that fact the record of it was offered in evidence and was 

18
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received by the trial court. We are unable to determine 
whether the judgment of that court was entered for the 
defendants McKinney because of the omission above men
tioned, or for some other reason, for there was a general 
finding in favor of the defendant Lucilla McKinney, whose 
defense to the foreclosure of the mortgage was that she had 
never acknowledged it, and who produced some evidence 
tending to establish that defense. Our former decision 
necessarily aflirmed the judgment of the district court.  
Upon- a careful review of the record, and we think the 
weight of authority, we are convinced that our judgment 
was wrong.  

The certificate of the notary to the acknowledgment of 
the mortgage in question reads as follows: "The State of 
Nebraska, Sheridan County, ss.: Be it remembered that on 
this 8th day of January, A. D. 1894, personally appeared 
Alexander McKinney and Lucilla McKinney, his wife, 
known to me to be the identical persons who are described 
in,-and who executed the within mortgage, and acknowl
edged the same to be their voluntary act and deed. In 
testimony whereof I have hereunto subscribed my name 
and affixed my official seal on the day and year above 
written. D. T. Taylor, Notary Public." It was authenti
cated by the impression of his official seal on which was 
engraved the words: "D. T. Taylor-Notarial Seal-Sheri
dan County, Nebraska." This fully complied with the 
mandatory provisions of the statute as it stood prior to the 
amendment of 1893, and is, according to the rule an
nounced in Weeping Water v. Reed, supra, a valid authen
tication. It must be observed that the amendment requiring 
the notary to write under his official signature the date 
of the expiration of his commission applies to, and is con
tained in, the optional or permissive part of the statute, 
and therefore a failure to literally comply with it should 
not render the authentication of the instrument void. In
deed, we think it may be presumed that if the legislature 
had so intended it would have been so expressed by the 
amendment. Where an acknowledgment is actually taken
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by an officer, having power to act, who certifies the fact iii 

due form and authenticates his act in the manner pro
vided by law, it would be unreasonable to hold, in the 
absence of a statute requiring it, that his failure to state 
that his commission had not expired renders the acknowl
ergment void. If the commission of a notary has in fac.t 
expired, and he has no power to take an acknowledgment, 
his statement that it is still in force cannot serve to change 
the existing fact or validate his action. On the other hand 
if he is still such officer, and has the power to perform the 
official act, his action is valid, without regard to his state
ment or declaration concerning that fact. And so the 
courts have established a liberal and reasonable rule, as we 
shall presently see, governing such matters. In Lake 
Erie & W. R. Co. v. Whitham, 155 Ill. 514, it was said: 
"As he professes, in the body of his certificate, to be a 
notary public, and to be acting officially, we are of the 
opinion that the omission of the words 'Notary Public' 
after his signature cannot have the effect of rendering his 
certificate invalid." Indeed, the general rule is that, where 
the official character of the acknowledging officer appears 
in the body of the certificate, it need not appear in the sub
scription. In Goree v. Wadsworth, 91 Ala. 416, the court 
held that a certificate made by a notary public and attested 
by his official seal was self-proving. And it has been held 
that even the body of the instrument may be looked to in 
order to ascertain the character of the acknowledging offi
cer, and if discoverable there it is sufficient. In Owen v.  
Baker, 101 -Mo. 407, a deed was held good where the ac
knowledging officer, who was county clerk and recorder, 

signed the acknowledgment as recorder, a recorder having 
no authority under the statute to take acknowledgments, 
while the county clerk had; thus holding, in effect, that 
the official designation of the character of the acknowledg
ing officer was immaterial if the person in law had author

ity to take the acknowledgment. This case collects the 

authorities from other jurisdictions holding to the same 

effect. It follows that the acknowledgment in the case
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at bar, being at most only irregular, should be upheld.  
Again, it is provided by section 10213, Ann. St., that 
"every deed acknowledged or proved, and certified by any 
of the officers before named * * * may be read in 
evidence without further proof, and shall be entitled to be 
recorded." It is also provided by section 10220 of said 
statutes: "It shall be no objection to the record of a deed 
that no official seal is appended to the recorded acknowl
edginent or proof thereof if, when the acknowledgment or 
proof purports to have been taken by an officer having an 
official seal, there be a statement in the certificate of 
acknowledgment or proof that the same is made under 
his hand and seal of office, and such statement shall be 
presumptive evidence that the affixed seal was attached to 
the original certificate." For the foregoing reasons we are 
of opinion that the record of the mortgage was properly 
received in evidence.  

Having reversed our former judgment on this point, we 
are now required to try the case de novoV, and determine 
for ourselves the issues raised by the pleadings. The de
fense interposed by defendant Lucilla McKinney is a gen
eral denial, accompanied by an allegation that she was the 
wife of Alexander McKinney; that the land described in 
the purported mortgage was their family homestead; that 
D. T. Taylor, the notary public, who claims to have taken 
her acknowledgment to the purported mortgage, was the 
agent of the original mortgagee; and the execution and 
acknowledginent of the mortgage is thus put in issue by 
her. The record of the mortgage having been properly re
ceived in evidence, it carries with it all of the presump
tions, and is entitled to the same evidential weight which 
would accompany the original instrument if it had been 
produced at the trial. The rule is that a certificate of 
acknowledgment of a deed or mortgage in proper form can 
be impeached only by clear, convincing and satisfactory 
proof that the certificate is false and fraudulent. Phillips 
r. Bishop, 35 Neb. 487; Pereau 7;. Frederid;. 17 N-b. 11 7; 
Insurance Co. v, Nelson, 103 U. S. 544; Crane v. Crane, 81

228 NEBRASKA REPORTS. [VOL. 79



Sheridan County v. McKinney.  

Ill. 165; Heetcr v. Glasgow, 79 Pa. St. 79; Gabbey r.  

Forgens, Adn.'r, 38 Kan. 62; Bailey, Wood & Co. v. Land
inhani, 53 Ia. 722; Sm itI r. Allis, 52 Wis. 337; Johnson v.  
Van Velor) 43 Mich. 208. In Russell v. The Baptist 
Theological Uinion, 73 Ill. 337, it was said: "It is a rule 
that the acknowledgment of a deed cannot be impeached 
for anything but fraud, and in such case the evidence must 

he clear and convincing beyond a reasonable doubt; and 

whilst the making of a false certificate is a fraud upon the 

party against whom it is perpetrated, yet the mere evi

dence of the party purporting to have made the acknowl

edgmnent cannot overcome the officer's certificate, nor will 

such evidence, slightly corroborated, overcome it." While 

we think it is hardly correct to say that the evidence must 

exclude all reasonable doubt, yet it must, in such cases, be 

clear, convincing and satisfactory in its nature, and the 

uncorroborated evidence of the party purporting to have 

made the acknowledgment of the deed or mortgage has 

never been held sufficient to overcome the officer's certifi

cate of that fact.  
With the foregoing rule in view, we come now to con

sider the evidence contained in the record. In the deposi

tion of the defendant Lucilla McKinne, touching the 

question of the execution of the acknowledgment of the 

imortgage, we find the following: "Q. In March, 1894, 

do you remember of making a mortgage upon this land to 

any person? A. I do not. Q. Do you remember going 

down to the store at that time and signing this paper under 

which the defendants Cuyler and Graham-Did you do so? 

A. I did not. If you signed such paper, and recollect of 

doing it, will you state if you signed it in the presence of 

). T. Taylor and P. N. Serbousek, and acknowledged it to 

Ar. Taylor as a mortgage upon your home? A. No, sir; 

I did not. Q. Did you know at any time that you were 

signing a first mortgage on your homestead, and did you 

ever intend to do this, and to acknowledge it as an incum

brance or conveyance of your homestead? A. Not to my 

knowledge; I never did it." On cross-examination she
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further testified as follows: "Q. You stated in your direct 
examination that you did not remember of making a mort

gage on the tract of land in controversy in this case, which 
has already been described in a former question. You 
could have executed a mortgage on said tract of land and 
not remember about it, could you not? A. If I should 
have ever done so I know I would have remembered it.  
Q. Do you mean to say now, Mrs. McKinney, with cer
tainty, that you never signed a mortgage to the Globe 
Investment Company on the tract of land in controversy 
in this case? A. Not to my knowledge. Q. Do you think 
it possible you may be mistaken about the matter, and 
that you may possibly have signed a mortgage on this land.  
A. I do not think I am mistaken." It appears that there 
was introduced in evidence a second or commission mort
gage on the land in question, made at the same time the 
mortgage in controversy herein was executed, together 
with the note accompanying it. The witness was shown 
her signature attached to those papers, and she was asked 
whether or not she signed such papers. Her answer was: 
"I could not swear to it." She was then asked: "Is not 
that your signature?" And she answered: "I could not 
say." The next question was: "Do you have any recollec
tion of signing that paper?" And her answer was: "I 
have not." It also appears that she denied her genuine 
signature to other papers in the case.  

Her husband, Alexander McKinney, attempted to cor
roborate her evidence, and testified positively upon direct 
examination that she never signed or acknowledged the 
mortgage in question. He testified, however, on cross-ex
amination that he had no recollection about the mortgage 
at all. He was then asked: "Do you say that Mrs. Mc
Kinney never signed or executed this mortgage?" And his 
answer was: "She states she never did." He further tes
tified as follows: "Q. What do you say about it? I am 
not asking what she states about it. A. I do not know.  
Q. You don't know whether she did or not? A. No; I 
don't. Q. You don't know whether she signed it or ac-

230 NEBRASKA REPORTS. [Voof. 709



Sheridan County v. McKinney.  

knowledged it or not, do you? A. What do you mean by 

acknowledge it? * * Q. And do you now say that 

Mrs. McKinney never acknowledged that paper before a 

notary public? A. I do; yes, sir. Q. You do? A. Yes, 

sir; absolutely. Q. Do you know she did not-were you 

present when the paper was presented to her? A. I do 

not know whether I was or not. I took her several papers 

there. Q. Were you present when this paper was pre

sented to her? A. No, sir; I do not recollect of ever tak

ing that paper to Mrs. McKinney to be signed at any time.  

Q. Somebody else may have taken it to her to sign and you 

not know it? A. It would be very doubtful about their get

ting her to sign it if they did. Q. Were you present in D. T.  

Taylor's office on the 8th day of January, 1894, all day? 

A. Well, now, I couldn't say as to that. I was there from 

1886 to 1893. Of course I could not tell whether I was 

there that day absolutely or not. Q. Then you don't know 

whether Mrs. McKinney was there on that day? A. She 

says she wasn't. * * * Q. Do you know she did not 

leave home all day of the 8th of January, 1894? A. That's 

my recollection, all right; yes, sir." The witness further 

testified that he did not sign and acknowledge the mort

gage in question before D. T. Taylor on the 8th of January, 

1894. He also refused to acknowledge his signature to 

other papers in the case which were shown conclusively to 

have been signed by him. He was finally asked: "Q. Did 

you, together with Mrs. McKinney, acknowledge any mort

gage on this land on the 8th day of January, 1894, to the 

Globe Investment Company?" His answer was: "Not to 

my recollection." He was then asked: "Did you sign any 

mortgage on that day?" And he answered: "Not that I 

know of." 
After a careful consideration of the testimony of Mc

Kinney and his wife, we cannot say that we are impressed 

with its reliability or truthfulness to any considerable de

gree, and we are of opinion that it is not of such a positive, 

clear, convincing and satisfactory character as is required 

to overthrow the certificate of acknowledgment.
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We therefore find on the issues joined for the defend
ants, Cuyler and (raham, for the amount now due on the mortgage set forth in their answer and cross-petition; and said mortgage is found to be a second lien on lots 3 and 4, and the south half of the northwest quarter of section 2, township 31, west of the 6th P. M., in Sheridan county, Nebraska; and, as to that part of the decree of the district court foreclosing the plaintiff's tax lien, the same is affirmed; but that part of said judgment denying any relief to the cross-petitioners, Cuyler and Graham, is reversed. A'decree will be entered in this court foreclosing their said mortgage, and our former judgment herein is reversed.  

JUDGMENT ACCORDINGLY.  

THOMAS J. SHEIBLEY, APPELLEE, V. WILLIAM W. COOPER 
ET AL., APPELLANTS.* 

FILED MAY 24, 1907. No. 14,810.  

1. Officers: ILLEGAL FEES: ACTION ON BOND. An action will not lie on an official bond to recover the statutory penalty for taking, charging or demanding illegal or excessive fees.  
2. - : - . In order to subject one to such penalty, It must appear that he was an officer at the time of taking, charging or demanding such fees.  

3. -: -. One, whose term of office had expired when such fees were taken, charged or demanded, is not liable for the statutory penalty.  

1. Limitafion of Actions: STATUTORY PENALTY. An action for the recovery of the statutory penalty is barred if not brought within otne year from the date of its accrual.  

5. Voluntary Payment: RECOVERY. When such fees are claimed as a matter of right, and are paid to a party after his term of office has expired, voluntarily and with full knowledge of the facts, they cannot be recovered.  

CRehearing denied. See opinion, p. 236, post.
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APPEAL from the district court for Dixon county: GUY 
T. GRAVES, JUDGE. RftCVCSCd.  

John V. Pears.on, for appellants.  

W. E. Gantt, contia.  

ALRERT, C.  

William W. Cooper, one of the defendants in the court 
below, was clerk of the district court for Dixon county for a 
term of four years ending in January, 1900. His codefend
ants were sureties on his official bond. During Cooper's 
incumbency Thomas J. Sheibley, plaintiff, was a party to 
some litigation in that court, the costs of which were taxed 
against him by Cooper. Among the items of costs are the 
following: For complete record, $10; for transcript on 
appeal to the supreme court, $10; for entering judgment 
on the journal, after the first 100 words, $1; for entering 
the return of five subpenas, $1; for approving bond on 
appeal to the supreme court, 25 cents. All of these items 
were paid after Cooper's term of office had expired, and, 
with the exception of the fee for the complete record, more 
than one year before the commencement of this suit. On 
the 17th day of August, 1903, the plaintiff brought an ac
tion on Cooper's official bond, alleging in his petition that 
the charge of 25 cents for approving the bond on appeal to 
the supreme court was unauthorized and illegal; that the 
charge of $1 for entering the return of five subpmnas was 
for services that had not been performed, and that the 
other items were excessive. The prayer was for judgment 
for the amount of the alleged illegal and excessive fees 
paid, and for the statutory penalty. The defendants an
swered, alleging, among other things, that the alleged 
illegal and excessive fees were paid after Cooper's term 
of office had expired, voluntarily and with full knowledge 
of the facts, and that the action for the statutory penalty 
was barred by the statute of limitations. A jury was
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waived, and the court found that all of the items were 
barred by the statute of limitations, except the alleged 
excessive charge for the complete record. With respect to 
that charge, the court found it was excessive to the extent 
of $2.37, and gave judgment in favor of the plaintiff and 
against the defendants for the amount of the excess, and 
the statutory penalty of $50. Both parties appeal.  

We do not deem it necessary to discuss separately the 
questions raised by the two appeals, because an examina
tion of the assignment that the finding and judgment are 
not sustained by sufficient evidence will dispose of both, 
we think. In the first place, the plaintiff seeks to.recover 
not only the illegal and excessive fees, but the penalty 
prescribed by section 34, ch. 28, Comp. St. 1905, which is 
as follows: "If any officer whatever, whose fees are here
inbefore expressed and limited., shall take greater fees 
than are so hereinbefore limited and expressed, for any 
service to be done by him in his office, or if any such officer 
shall charge or demand, and take any of the fees hereinbe
fore ascertained and limited, where the business for which 
such fees are chargeable shall not be actually done and 
performed, such officer shall forfeit and pay to the party 
injured fifty dollars, to be recovered as debts of the same 
amount are recoverable by law." The penalty prescribed 
by that section is not recoverable in an action on the bond.  
Eccles v. Walker, 75 Neb. 722. It is quite clear, however, 
that, while an action on the bond will not lie, a petition 
properly framed on that theory would support a judg
nient against the offending officer for the penalty. As the 
defendants have all joined in the assignments of error, the 
judgment might be sustained, notwithstanding the fact 
that the suit was erroneously brought and prosecuted on 
the theory that the penalty might be recovered in an action 
on the bond, provided the record were sufficient in other 
respects to sustain it. But, without going into an exam
ination of the petition, it is quite clear to us that the evi
dence is insufficient to sustain a judgment in favor of the 
plaintiff for the statutory penalty. The statute must be
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strictly construed, and must not be extended by construe

tion or implication beyond the clear import of its lan

guage. Phonix Ins. Co. v. Bohman, 28 Neb. 251; Sheibley 
v. Hurley, 74 Neb. 31; Eccles v. Walker, supra' Gallagher 

v. Neal, 3 Pen. & W. (Pa.) 183. In the last case, under a 

statute similar to ours, the court held that taking fees by 

a person out of office, for services rendered while in office, 
was not within the act, and did not subject the party to 
the statutory penalty. The statute contemplates two 

classes of cases: (1) Where greater fees than those fixed 

by law are taken; (2) where the fees fixed by law are 

charged or demanded for services not actually performed.  

In either case, the act denounced must be done by an 

officer, and the cause of action arises the instant it is done.  

None of the items were paid to Cooper until after his term 

of office had expired and his successor had been elected 

and qualified. The payments therefore were not made to 
an officer, but to a private person. The case, then, does not 

fall within the first class contemplated by the statute.  

Granting that the case at bar falls within the second class 

-a point we do not decide-it would still be essential that 

the charge or demand was made during Cooper's term ( f 
office. His term, as we have seen, expired in January, 

1900, more than two years before this suit was commencul.  

The cause of action therefore must have accrued more thR a 

one year before this suit was brought. An action to re

cover a statutory penalty is barred by the statute of limi

tations, unless brought within one year from the date of 

its accrual. Code, -see. 13. It necessarily follows that the 
plaintiff was not entitled to judgment for the statutory 
penalty.  

This brings us to another question: Was the plaintiff 

entitled to recover any of the alleged illegal or excessive 
fees paid by him to the defendant Cooper? As we have 

seen, the payments of which complaint is made were all 

made after Cooper's term of office had expired, and when 

he and the plaintiff stood on equal footing. Cooper 

eldimed the fees as his right, but no process had issued for
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their collection, nor does it seem that there was any threat 
of process for that purpose. They were paid by the plain
tiff voluntarily and with full knowledge of the facts. It 
is not a case of official extortion or oppression, but an 
ordinary transaction between two men dealing on equal 
terms. It is well settled that money voluntarily paid, 
under a claim of right, and with knowledge of the facts on 
the part of the person making the payment or affected by 
it, cannot be recovered back on the ground that the as
serted claim was invalid and unenforceable. Wessel v.  
Johnston Land & Mortgage Co., 3 N. Dak. 160, 44 Am. St.  
Rep. 259; Kecw Orleans & N. E. R. Co. v. Louisiana 0. & 
/. Co., 109 La. 13, 94 Am. St. Rep. 395, and extended note.  
In H irshfield v. Fort TVorth Nat. Bank, 83 Tex. 452, 29 
Am. St. Rep. 660, it was held that, where there is a want 
of any power in the officer to enforce payment, if refused, 
and payment is made voluntarily, with full knowledge of 
the facts, and at most only under a mistake of law, the 
fees paid cannot be recovered, there being no extortion. If 
fees paid to an officer under such circumstances cannot be 
recovered, a fortiori they cannot be recovered when paid, 
under such circumstances, to one not an officer. It would 
follow therefore that the court not only erred in giving 
judgment in favor of the plaintiff for the statutory penalty, 
but in giving judgment in his favor for any amount.  

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded for fur
ther proceedings according to law.  

DUFFIE and JACKSON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law.  

REVERSED.  

The following opinion on motion for rehearing was 
filed October 16, 1907. Rehearing denied:
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DUFFIE, C.  

In a motion for rehearing our attention is called to the 

fact that 'Mr. Commissioner ALBERT erroneously stated, 
and his opinion is based on the assumption, that all the 

fees claimed to have been illegally exacted were paid to 

the defendant Cooper after the expiration of his term of 

office. A reexamination of- the record makes it apparent 

that there was an overcharge for the transcript amount

ing to $2.37, and that this was paid during the defend
ant's term of office, and does not come within the rule of 

a voluntary payment. - The answer of the defendant al

leged that after the fees had been taxed the plaintiff made 

a motion to retax the costs in the case, and upon a hearing 

the court fixed the fee for the transcript at the sum of 

$10, which was the amount actually paid, although, as 

now shown, it was $2.37 in qxcess of the legal fee. The 
evidence fully sustains this defense. WThile this matter 

was not noticed in the opinion, we think it decisive of the 

case. A party who thinks that the fees taxed against him 

are exorbitant has a right, and it is a proper proceeding, 
to move for a retaxation of the costs. If his motion is 

sustained, and the court enters upon an examination of 

the question and makes an order retaxing the costs, we 

think that, as between the moving party and the officer in 

whose favor costs were taxed, the question becomes rcs 

judicata. Such was the holding of Judge Brewer in tli(-.  

case of Commissioners v. MIcIntosh, 30 Kan. 234, where 

the identical question was examined and determined. The 

plaintiff in this action having called upon the court to 

adjudicate upon the question of the amount of costs which 

should be paid, and having taken no exception to or ap

peal from the ruling of the court upon the order of re

taxation made, is, we think, conclusively bound by that 

order.  

By the Court: The motion for a rehearing is 

4VERRU1,ED.
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Holdrege v. Livingston.  

FRANCES K. HIOLDREGE, APPELLANT, V. WILLIAM B. LIv
INGSTON ET AL., APPELLEES.  

FILED MAY 24, 1907. No. 14,824.  

1. Adverse Possession: TACKING. Privity must be shown between 
adverse claimants of real estate before the possession of one can 
be tacked to the possession of the other for the purpose of con
pleting title by prescription.  

2. Death: PRESUMPTION. A presumption of death arises from the con
tinued and unexplained absence of a person from his home or place 
of residence for seven years, where nothing has been heard from 
or concerning him during that time by those who, were he living, 
would naturally hear from him.  

APPEAL from the district court for Cass county: PAUL 
JESSEN, JUDGE. Affirmed.  

Byron Clark, for appellant.  

C. S. Polk, contra.  

CALKINS, C.  

On September 17, 1904, the plaintiff filed her bill seek
ing to quiet title to a tract of land, the record title to 
which was in Elijah Noyes, and other property. Con
structive service was had upon Elijah Noyes, and on 
December 6, 1904, a decree was rendered in favor of the 
plaintiff, quieting title in her to all of said property.  
Subsequently, and on February 13, 1905, an amended 
petition was filed, seeking to quiet title as against Mrs.  
Elijah Noyes, wife of Elijah Noyes. To this amended 
petition the three sons of Elijah Noyes, Elmer, Charles 
and Rolland, filed answer, denying the allegations of 
the plaintiff, and alleging the death of their father prior 
to the decree of December 6, 1904. The decree of the 
district court found that Elijah Noyes was presumed to 
be dead on December 6, 1904, when the decree quieting 
title against him was entered, and adjudged that, be-
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cause of his death at said tine, said decree was a nullity.  

The plaintiff's claim as against Noyes was founded upon 

adverse possession, and the court found- that the property 

in dispute had not been in the adverse possession of the 

plaintiff as against the answering defendants Noyes, and 

dismissed the petition as to them. From this decree the 

plaintiff appeals.  
1. To show adverse possession for the requisite period 

of time, it is necessary for the plaintiff to tack her pos

session under a tenant who took possession in 1898 or 

1899 to that of one Siever, a prior tenant of the plaintiff's 

adjoining land. The testimony of Siever is that he fenced 

the land in 1893; that he pastured cattle for one of the 

Noyes sons in payment of rent in 1893; and that in 1894 

or 1895 (the witness is uncertain which) he refused to 

further pasture cattle on the ground that he did not 

"think they had any better right to it than he had." At 

the time he left, he sold his fence to Mr. Holdrege, the 

plaintiff's husband. There is no evidence that he trans

ferred or attempted to transfer any right of possession or 

claim to the land to the plaintiff or to Mr. Holdrege.  

It is essential that each occupant show a derivative title 

from his predecessor in order to link his possession with 

that under the original entry. Zweibe-l v. Myers, 69 Neb.  

294; Montague v. Mar unda, 71 Neb. 805. In the case at 

bar, the plaintiff could not claim anything under the 

possession of Siever without showing a transfer of his 

claim in the land. There is wanting this essential ele

ment; and the trial judge could not well have found 

otherwise than he did upon the evidence.  

2. The plaintiff, however, claims that the decree of 

December 6, 1904, was conclusive, and that the finding 

that the presumption of the death of Elijah Noyes existed 

at the (late thereof is unsupported by the evidence and 

contrary to law. There is nothing in the record to show 

the terms and conditions of the order allowing the plaintiff 

to file an amended petition making the wife of Elijah 

Noyes a party, and seeking to quiet title t the land as
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against her after the entry of the original decree. It is 
unusual to permit the filing of amended pleadings re
quiring new parties and new proofs after judgment, with
out opening or vacating so much of the judgment as is 
involved by the amendment. In this case, Mrs. Noyes' 
claim was in the right of her husband, and the plaintiff's 
claim against her required the same proofs as did the 
plaintiffs claim against Elijah Noyes; in other words, 
the subject of the claim against Elijah Noyes and his 
wife is identical. If we say that, with a decree against 
the husband still in force, his wife may be brought in by 
an amended petition, and the same matter litigated as to 
her, it follows that it is possible to have two contrary 
findings upon the same issues in the same case. To avoid 
this, we should perhaps regard the order permitting 
the filing of an amended petition after judgment as oper
ating to vacate so much of the decree as was involved in 
the subject matter of the amended petition; but this ques
tion was not argued, and, in view of the conclusion at 
which we have arrived upon the evidence, need not be 
decided. The trial judge found, as we have seen, that 
the evidence showed that a presumption of the death of 
Elijah Noyes existed at the date of the rendition of the 
first decree. The plaintiff's argument against this find
ing is based upon the assumption that Elijah Noyes 
established a new abode after he left his old home in Ne
braska. The rule is settled that the presumption of life 
with respect to persons of whom no account can be given 
ends at the expiration of seven years from the time they 
were last known to be living, after which the burden of 
proof is devolved on the party asserting the life of the 
individual in question. 2 Greenleaf, Evidence (16th ed.), 
see. 278f. It is true that proof of a change of his resi
dence from one state to another, and that lie has not been 
heard of in the former state for a period of seven years, 
does not create the presumption; and some of the cases go 
so far as to hold that, where a party leaves his domicile 
with the avowed intention of establishing some specific
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new abode, the inquiry must follow him to such new 
domicile, but there is nothing here to bring this case 
within either exception to the rule. There is a total lack 
of any evidence that Elijah Noyes proposed, or intended 
to, or did in fact establish any new residence or place 
of abode. The record fails to point out any other place 
than his old Nebraska home where inquiry might be 
made concernino his whereabouts. In view of this fact, 
the finding of the trial judge should be affirmed upon this 
point also.  

We therefore recommend that the decree of the district 
court be affirmed.  

AMES and JACKSON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is 

AFFIRMED.  

SIM BURK V. STATE OF NEBRASKA.  

FILED JUNE 7, 1907. No. 14,837.  

1. Criminal Law: ACCUSED AS WITNESS: INSTRUCTIONS. Where a per

son on trial for a crime testifies in his ow*n behalf, he becomes as 

any other witness, and his credibility should be subjected to the 

same tests as are legally applied to other witnesses; and it is 

error for the court to give undue prominence to the fact of 

defendant's interest in the result of the prosecution by repeatedly 

calling the attention of the jury thereto, and informing them that 

they must consider that fact in determining the weight and credi

bility of his evidence.  

2. Rape: EVIDENCE. in order to sustain a conviction for the crime of 

statutory rape, the record must contain some evidence corroborat

ing the testimony of the prosecutrix as to the principal fact of 

sexual intercourse with the defendant; and, where the prose

cutrix Is over 16 years of age at the time of the alleged commis

sion of the crime, the evidence should show, beyond a reasonable 

doubt, that she was not previously unchaste.  

19
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ERROR to the district court for Richardson county: 
WILLIAM H. KELLIGAR, JUDGE. Reversed.  

C. F. Reais, for plaintiff in error.  

W. T. Thompson, Attorney General, and Grant G.  
Jartin, contra.  

BARNES, J.  

Sim Burk, hereafter called the defendant, was convicted 
of the crime of statutory rape on the person of one Flora 
Mclahon, and was sentenced by the district court for 
lIichardson county to imprisonment in the state peniten
tiary for a period of three years. To reverse that judg
ment he has brought the case here by a petition in error.  

The information on which he was tried contained three 
counts. The trial court, however, withdrew the second 
and third counts from the consideration of the jury, and 
he was convicted on the first count of the information, 
which charged him with having carnal knowledge of the 
prosecutrix, with her consent, on the 29th day of April, 
1904, she being a female child of the age of 1.6 years, not 
previously unchaste, and he being a male person over 18 
years of age.  

The first question argued in the defendant's brief is 
the contention of his counsel that the evidence is not 
sufficient to sustain the verdict, for the reason, among 
other things, that the evidence of the prosecutrix as to 
the principal fact is wholly uncorroborated. This ques
tion will not be considered in the order in which it is 
presented, but will be referred to hereafter.  

It is next urged as one of the grounds for a reversal of 
the judgment that the trial court erred in instructing the 
jury as follows: "First.-The jury are instructed that, 
when the defendant testifies in this case, he becomes as 
any other witness, and his credibility is to be tested by and 
sibjected to the samne tests as are legally applied to any
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other witness, and in determining the degree of credi
bility that shall be accorded to his testimony the jury 
have the right to take into consideration the fact that he 
is interested in the result of the prosecution, as well as 
his demeanor upon the stand, and the fact that he has been 
contradicted by other witnesses, if the jury believe from 
the evidence that he has been so contradicted, but the 
degree of credit given to each and all of the witnesses is 
a question for the jury alone, and not for the court." 
A defendant in a criminal case may, under the laws of 
this state, be a witness on his own behalf or not, as he may 
see fit, and, when he goes upon the witness stand, he is 
to be treated precisely the same as any other witness in 
the case. He cannot be compelled to be a witness, and in 
that particular only does his position differ from any 
other person who is actually called as a witness. The dif
ference extends no further and has no greater significance.  
The first part of the instruction above quoted, in which the 
jury were told that, when the defendant testifies in this 
case, he becomes as any other witness, and his credibility 
is to be tested by and subjected to the same tests as are 
legally applied to any other witness, and in determining 
the credibility which shall be accorded to his testimony 
the jury have the right to take into consideration the fact 
that he is interested in the result of the prosecution, as 
well as his demeanor on the stand,' is a correct statement 
of the law, and in no manner objectionable. But the vice 
of the instruction lies in that part of it by which the 
jury were told that if the defendant had been contradicted 
by other witnesses, if they should believe from the evi
dence that he had been so contradicted, that fact should 
be considered in determining the degree of credit to be 
given to his testimony. That part of the instruction 
seems to be an invasion of the legal rights of the defend
ant. It is applying a test to his evidence, to determine 
its weight and credibility, that is not applied to any othee 
witness in the case, namely that his credibility may be 
affected by the fact that some other witness has contra-
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dicted him. As this instruction was given to the jury, it 
stated in effect that the mere fact of contradiction alone, 
no matter whether the contradicting witness was worthy 
of belief or not, or whether or not he was a credible 
person, the sole fact of the contradiction should be con
sidered in determining the weight of the defendant's evi
dence. We have some doubt, however, whether the giving 
of the instruction complained of as to the credibility of 
the accused as a witness would of itself require a reversal 
of the judgment. In People v. O'Brien, 96 Cal. 171, 31 
Pac. 45, the supreme court of California said: "The court 
also gave an instruction, which has been several times ap
proved here, with some hesitancy and criticism, however, 
directing the attention of the jury to the fact that the 
defendant had offered himself as a witness on his own be
half, and saying to them that in considering the weight 
and effect to be given to his evidence, in addition to 
noticing his manner and the probability of his state
ments, they could consider his relation to the case, and 
the circumstances under which he gave his testimony, the 
consequences to him resulting from the verdict in the 
case, and all the inducements and temptations which 
would ordinarily influence a person in his situation.  
* * * The construction which was placed upon it by 
those decisions has become a part of the provision itself, 
and we are not at liberty to depart from it. As a slight 
change in the phraseology of the instruction, however, 
is liable to be construed as going beyond the limits of what 
has been approved, it would be a safer course, and one 
which would work no injustice to the people, if it were 
entirely omitted from the instructions asked and given 
on behalf of the prosecution." We think this language is 
peculiarly applicable to this case. There seems to be no 
necessity for a special instruction in regard to the credi
bility of the accused when he offers himself as a witness, 
in addition to the general statement that the same tests are 
to be applied to his evidence as those applied to the evi
dence of any other witness. If, in addition to such an
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instruction, the general instruction is given that the jury 

are to be the judges of the credibility of all witnesses, and 

that they may take into consideration the interest, if any, 

which the witness appears to have in the result of the 

litigation the bias or prejudice of the witness, if any such 

appears from the evidence, the reasonableness of his tes

timony when considered in connection with all of the other 

evidence in the case, his conduct and demeanor while tes

tifying, his opportunity for knowing the facts in regard 

to which he testifies, the degree of intelligence which he 

manifests, and all of the facts and circumstances in evi

dence tending to corroborate or contradict his testimony, 
it would seem to be sufficient. There is danger of preju

dice against one charged with a crime of this nature.  

If an innocent man is so charged and is confronted by a 

false witness, it is dangerous to the interests of justice to 

call the attention of the jury to the fact that he has the 

highest possible interest to give such testimony as will 

shield him from an unjust conviction, and so much of the 

opinion in Philamalee v. State, 58 Neb. 320, as seems to 

sanction an instruction like the one in question is dis

approved.  
It is also contended by the defendant that the court 

erred in too often directing the attention of the jury to 

the fact that his interest in the result of the prosecution 

should be taken into consideration by them in determining 

the weight and credibility of his evidence. It will be 

observed that this statement was made a prominent feat

ure of the instruction above quoted. This fact seems to 

have been also referred to in paragraph No. 3 of the in

structions, and it was again referred to in paragraph No.  

4. Now the jury knew, as well as the counsel and the 

court, that the defendant had a great and peculiar interest 

in the result of the prosecution, and that fact was unduly 

emphasized and was kept prominently before them by 

the instructions complained of. In the case of Clark v.  

State. 32 Neb. 246, it was said: "Where a person on trial 

for a crime testifies in his own behalf, the court may
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instruct the jury that in weighing his testimony they 
may consider his interest in the result of the suit. The 
court, however, cannot, by repeating its statement in 
that regard, give it undue weight or say aught calculated 
to disparage the testimony of the accused." It was 
further said in that case: "While it is true that the jury 
may consider the interest of the witness in the result of 
the suit in determining his credibility, yet it does not 
follow that his interest will prevent him from telling the 
truth. His testimony, notwithstanding his interest, may 
be entirely truthful and reliable. He may be an honest 
man falsely accused, whose testimony not only is true, 
but will bear the closest analysis. Neither the court nor 
the jury should assume that the testimony of a witness is 
false, nor so decide without cause. The facts in a case 
are to be determined from a patient, careful examination 
of the testimony of the several witnesses. From the neces
sity of the case the credibility of the witnesses must be 
determined by the jury, but there should be adequate 
cause for rejecting the testimony of any witness." In view 
of the foregoing, it would. seem quite probable that, by 
frequently telling the jury that, in determining the credi
bility of the evidence of the defendant they should take 
into consideration his interest in the result of the trial, 
they were led to consider it their duty to give his evidence 
little or no weight in determining the question of his guilt.  
That this was prejudicial error there can be no doubt.  

Having concluded, for the foregoing reasons, to reverse 
the judgment in this case, it is not absolutely necessary 
for us to consider the sufficiency of the evidence. We do 
not think, however, it would be out of place for us to 
briefly state our view concerning that matter. The prose
cutrix testified as to the principal fact, in substance: That 
she went to the defendant's store, which is situated in 
the village of Rulo, in the daytime, during business hours, 
on the 29th day of April, 1904, to buy a pair of shoes; 
that the defendant, who was alone in the store at the time, 
told her that he would like to have sexual intercourse with
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her; that she hesitated because she thought it was wrong, 
but finally consented, and lie thereupon pulled down the 

curtains to the front windows, locked the glass door, 
which had no curtain at all, took her to the back end of the 
store, and had intercourse with her; that he then went 
to the front end of the store with her, put up the curtains, 
unlocked the door, and let her out upon the street or 
sidewalk; that there were numerous persons on the walk 
and street at the time, and she says this was repeated in 
the same manner later on at three different times; she 
could not remember, however, whether it was at noon or 
toward evening that the transaction occurred; in fact 

she could not fix the time of day when any of the acts of 

intercourse took place. We have examined the record 

with great care, and are unable to find therein any evi
dence of any other witness or witnesses which corroborates 

the evidence of the prosecutrix as to the act of sexual 

intercourse on which the prosecution herein is predicated.  

No witness testifies that she was ever seen in Burk's com

pany, that he ever paid the slightest attention to her, or 

that she was ever seen to go into or come out of his store 

under the circumstances detailed by her, or in fact at all, 

or at any time.  
It further appears that there bad been a fire in the same.  

block in which the defendant's store was situated on the 

morning of April 29, and there were many people con

gregated on the street and in front of the store looking at 

the burning embers and talking over the matter of the 

fire, and yet no witness is produced who saw the prose

cutrix enter or leave the store on that occasion. It is 

contended by the state, however, that she was corroborated 

by the evidence of her father and mother, which is, in 

substance, that the defendant came to their house some

time in April, 1905, and said to the prosecuting witness: 

"What is that I hear about your charging me with being 

responsible for your condition. You know it is not so, 

and you cannot look me in the face and say I am the cause 

of your condition." That she looked him in the face and
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said: "It is so." And defendant then said: "It cannot be 
so, for the first time was too long ago, and the second 
time it would be impossible." It would seem that this was 
no evidence of any fact or circumstance corroborating 
the evidence of the prosecutrix as to the principal fact, 
but was an attempt on the part of the state to prove an 
alleged confession of the defendant, and as such it might 
tend to establish his guilt, but, where such alleged con
fession or admission is of doubtful import and is positively 
denied by the defendant, it may reasonably be given but 
little weight by the jury. Again, the evidence shows with
out contradiction that the father of the prosecutrix had 
before that time been to one Jacob Sweinfurth, the father 
of a young man who had been keeping company with the 
prosecutrix for more than a year, and was in fact her 
sweetheart, and had attempted to extort money from him 
on account of the condition of his daughter. It further 
appears that the prosecutrix had been to the office of the 
county attorney of Richardson county and had attempted 
to induce that officer to file a complaint against young 
Sweinfurth, charging him with the crime of statutory 
rape, and that the county attorney had asked her whether 
or not she had ever had sexual intercourse before that 
time with any other men, to which she answered, "Yes." 
And he thereupon refused to prosecute Sweinfurth, who, 
it appears, on ascertaining her condition, had fled the 
county. It also appears from the evidence of the accused 
that, after the refusal of the county attorney to prose
cute Sweinfurth, the father of the prosecutrix called upon 
the defendant, and, while protesting that he did not be

-lieve that the defendant was to blame for the condition of 
his daughter, still he proposed to settle the matter with 
him, and hush it up, if the defendant would give him 
money enough to pay the doctor's bill, to pay his wife for 
nursing and taking care of the prosecutrix during con
finement, and a little spending money for himself; that 
the defendant denied any complicity in the matter, and 
declared he was innocent of the cause of the girl's down-
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fall, and he would not give him "one five cent piece." He 

said: "I am not. the father of that child and not to blane 

for her condition, and therefore I will not pay for any

thing of the kind." So it may be said the corroboratim 

evidence, if any, was at least of doubtful character.  

There is another feature of this case which should 

properly receive our consideration. In order to establish 

the defendant's guilt, it was as necessary for the state 

to prove beyond a reasonable doubt that the prosecutrix 

was not previously unchaste, as it was to establish the 

principal fact beyond such doubt. There is no evidence of 

her previous chastity except her own declaration, and 

this is discredited by her statement to the county attorney 

when she applied to him to prefer charges against young 

Sweinfurth, instead of the defendant, that she had pre

viously had sexual intercourse with other men." Again; 

the record discloses that about nine months before she was 

delivered of her illegitimate child she ran away with 

Sweinfurth to Hiawatha, Kansas, and remained there 

over night with him; that her father telephoned to the 

sheriff at that place and had him bring the couple back to 

Rulo. It was also shown by the testimony of Mrs.  

Amanda Johnson that some three years before the trial 

took place, and before she claimed to have had sexual 

intercourse with the defendant, the prosecutrix was work

ing for her; that she was keeping boarders, and that a 

young man by the name of Emmet Asher, who boarded 

with her, was keeping company with the prosecutrix; that 

on one occasion in the evening the prosecutrix and Asher 

locked themselves up in a room in her house and turned 

out the light; that, when she noticed that fact, she went 

round to the outside door and rapped, and demanded that 

the door be opened; that it was thereafter unlocked, and, 
when she went in, she found them in a compromising situ

tion; that she compelled them to open the door between the 

room where they were and her sitting room; that later on 

she again found that door closed and lockcd, and on its 

being opened she found Asher and the prosecuting witness
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in the same compromising position she had found thein 
before. So it would seem that the evidence was sufficient 
to at least cast grave doubt upon the previous character 
of the prosecutrix for chastity.  

Again,' the prosecutrix testified in this case that she 
went to the county attorney for the purpose of filing a 
complaint against young Sweinfurth, charging him with 
the same crime for which the defendant herein was prose
cuted; that, when asked why she did this, she testified 
that the defendant had offered her $150 if she would place 
the blame on Sweinfurth; that she was willing and in
tended for that sum to go into court and testify that young 
Sweinfurth was the author of her misfortune; that shc 
was willing to commit perjury for that sum of money, and 
endeavor to procure the conviction of one who she now 
says was an innocent man.  

We think we have sufficiently reviewed the evidence, 
and it seems to us that the prosecuting witness not only 
lacks satisfactory corroboration, but there is grave doubt 
of her previous chastity, and of the defendant's guilt.  
If this case is to be tried again, it would seem necessary 
for the state to produce at least some evidence corroborat
ing the evidence of the prosecuting witness as to the prin
cipal fact on which this prosecution is based, and of the 
previous chastity of the prosecutrix.  

For the foregoing reasons, the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings according to law.  

REVERSED.
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1. Abortion: WORDS DEFINED. The words, "at any stage of utero-ges
tation" as used in section 6 of the criminal code, defined, and 
held to mean "at any stage of pregnancy." 

2. - : EVIDENCE: DYING DECLARATIONS. In a prosecution for homi
cide in procuring an abortion under section 6 of the criminal code, 
dying declarations of the deceased may be admitted in evidence, 
under the same conditions and limitations as in prosecutions for 
murder or manslaughter.  

ERROR to the district court for Buffalo county: BRUNO 
0. HOSTETLER, JUDGE. Affirmed.  

C. A. Robinson and Harrison & Prince, for plaintiff in 
error.  

W. T. Thompson, Attorney General, and Grant G.  
Martin, contra.  

LETTON, J.  

The defendant was convicted in the district court for 
Buffalo county of homicide by the use of instruments used 
in attempting to procure an abortion. He seeks A reversal 
of the judgment of conviction upon two grounds: First, 
that the information was fatally defective in that it does 
not charge that the abortion was committed during the 
period of utero-gestation; and second, because the court 
erred in admitting in evidence the dying declarations of 
the deceased. The first contention is based upon the fact 
that the language of section 6 of the criminal code under 
which the charge is made is as follows: "Any physician 
or other person who shall administer, or advise to be ad
ministered to any pregnant woman with a vitalized em
bryo, or foetus, at any state of utero-gestation, any medi
cine," etc. It is urged that the term "utero-gestation" is 
not synonymous with "pregnancy," that there may be 
gestation in the fallopian tube and hence that the allega-
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tion is essential. We think, however, that the use of the 
words "at any stage of utero-gestation," in the statute, 
means at any stage of pregnancy. At common law it was 
thought that a person could not be guilty of abortion 
unless the pregnant woman was quick with child. The 
clause here considered was evidently inserted in the 
statute to avoid the perplexing and doubtful questions 
which might be raised as to the time of "quickening" 
under this view of the law. One of the definitions of the 
word utero-gestation given by the Standard dictionary, by 
the Century dictionary, and by Webster, is "pregnancy," 
and this is the sense in which it is used in this connection.  
We think therefore that the indictment was not defective 
for the lack of such allegation.  

The second point made by the defendant is that the 
court erred in admitting the dying declarations of Anns 
Goscb, as related by her attending physician, Dr. Cam
eron. It is said that this evidence is inadmissible for two 
reasons: Because it is not competent under the charge in 
this case, and because no sufficient foundation was laid for 
its introduction.  

For convenience, we will consider the second of these ob
jections first. It is said that Miss Gosch was under the 
influence of opiates when she made the statements; that 
the declarations were made on Monday; that she died on 
Tuesday at 6: 10 P. M., and that she is not shown to have 
given up hope or to have been in fear of immediate death.  
It appears from the evidence that the attending physician 
was called upon Thursday, the 15th day of March; that 
he visited her that day and twice a day' thereafter until 
Monday; that on Monday afternoon, about 2 or 3 o'clock, 
after an examination and consultation with another phy
sician who had been called for the purpose, he told her 
that she was going to die. The witness was asked by the 
court: "Q. What did she say when you told her she was 
going to die, with reference to her dying? A. I think she 
cried some, and asked me if there was anything more that 
could be done, if I remember right. Q. What did you
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say? A. I told her no; that anything I could do would 

make her worse." The witness testifies that her mind was 

clear at the time he had this talk with her, and that she 

answered questions rationally. The patient had been 

suffering severely for several days.. A consultation of 

physicians had been had, and the result of the consulta

tion had just been told her. She showed a realization of 

the solemn fact that had just been communicated, and, 
upon asking if anything more could be done, was again told 

her case was hopeless. It seems clear that the statements 

which were immediately thereafter made to the doctor 

were made with the knowledge and realization of impend

ing death, and that the. fact that she survived until the 

next evening is of no importance. The doctor continues: 

"A. I asked her what had been done to make her sick, and 

she said there had been a man had passed an instruient 

into her with a wire in it, rubber with a wire in it. I 

asked her when that had been done, and she said Monday, 
she thought it was Monday night. Q. What further was 

said? A. I told her then if she had told me that on the 

start that I might have done something for her, but any

thing I would do at this time would only help to make 

her worse. Q. Did she say who the man was that did this? 

A. She said he was a man who traveled for rubber goods 

or instruments of some kind, said he was a traveling man.  

Q. What further did she say about it, if anything? A. I 

asked her if she was willing to have that done. She said 

no; that he made her do it. That is about all that was 

said theai. I left the room then." It is urged that these 

statements condemn by suggestion and inference. That no 

person was named, and that they might have been made 

to protect her own name and excuse herself by throwing 

the blame on some unknown person. It is true that no 

person was named, but an individual was described, and 

the time and manner of the unlawful act was narrated.  

The jury were entitled to consider the declarations i

connection with the other evidence in determining the 

identity of the guilty individual, and the cause of death.
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The defendant's second contention is that the dying dec
larations were not competent evidence, for the reason that 
this is a prosecution for procuring an abortion, and the 
death of the deceased is not the subject of the charge; 
that the death of the woman in such a case as this is 
only incidentally involved and is not the gravamen of the 
offense. Some text-writers, but not all, lay down this 
rule, and there seems to be a substantial conflict in the 
decisions of the courts with reference to whether or not 
dying declarations are admissible in cases of this nature.  
The conflict, however, seems to be more apparent than 
real, depending largely upon the particular language used 
in the different statutes relating to the offense of procur
ing an abortion or of causing death while in the com
mission of an abortion. The earlier cases seem to adhere 
to the rule stated, and the later to take the opposite view.  
The fundamental distinction between the cases, or at least 
between those which are best considered, is that under one 
class of statutes the offense is punishable whether death 
occurs or not, and in the other class the crime defined is 
not committed unless death ensues as a result of the oper
ation. The section under which the conviction was had 
in this case appears as section 6, ch. 2, of the criminal 
code. The act establishing a criminal code was enacted as 
a whole, with the various subjects of which it treats classi
fied and subdivided into chapters at the time of its enact
ment. Chapter 2 is entitled "Homicide and Fceticide," 
and consists of four sections; sections 3, 4, 5 and 6, de
fining, respectively, the crimes of murder in the first de
gree, murder in the second degree, manslaughter, and 
foeticide and homicide in committing the same. Chapter 
6 of the criminal code is entitled, "Attempts and In
ducements to Poisoning and Abortion," and under this 
chapter is found section 39, which provides in substance 
for the punishment of any person who shall attempt un
lawfully to procure an abortion by the use of drugs or 
instruments.  

So far as the intention of the legislature may be gathered
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from the manner of classification and the context of these 
sections of the statute,'the administering of drugs or other 
substance, or the using of instruments with the intent to 
procure an unlawful miscarriage, falls under one class 
of offenses, while causing death by the use of such methods 
falls under another. Under section 39 the unlawful use 
of instrumentalities to procure a miscarriage is the gist of 
the offense and the subject of the charge, while under 
section 6 no punishment is provided unless in case of the 
death, either of the vitalized embryo, or fatus, or mother, 
so that death is the subject mhatter with which this section 
is concerned, and causing death is the crime denounced 
thereby. If the legislature had provided that in case of 
the death of the vitalized embryo or fctus, or mother, the 
guilty person should be deemed guilty of manslaughter 
and imprisoned in the penitentiary, this would not make 
death any more the subject of the inquiry than it is as 
the section now stands. This is what was actually done in 
the case of section 93 of the criminal code, where a punish
ment is provided for interfering with railroad tracks or 
bridges, or placing obstructions upon the rails, and it is 
provided that, if any person dies from the result of such 
acts, the guilty person shall be deemed guilty of murder 
in the first degree or second degree, or manslaughter, ac
cording to the nature of the offense. In the case of train 
wrecking, as in the case of using instruments or drugs to 
procure an abortion, there is a special statute concerned 
with the manner of procuring death or the instruments by 
which it is caused, and a punishment provided in the event 
that death ensues from the wrongful act. Causing the 
death in both instances is the subject matter of the sec
tions which provide for punishment in the case of death, 
and in charges brought under such provisions death is 
clearly the subject of the charge. Davis v. State, 51 Neb.  
301; People v. Commonwealth, 87 Ky. 487. The defend
ant insists that our statute is copied almost verbatim from 
the laws of Ohio, and that that state has decided that 
dying declarations are not admissible in proceedings
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brought under this sectiou. In that state, at the time of 
the decision cited, there was a separate act covering the 
crime of abortion, the second section of which is almost 
identical with the section under consideration. In Stat 
v. Barker, 28'Ohio St. 583, the defendant was indicted for 
manslaughter while in the commission of an unlawful act 
by using certain means with the intent to procure an 
abortion. The court held that, if the cause had proceeded 
to trial and the evidence shown that the death of the 
woman was occasioned by using instruments to produce 
an abortion, there could have been no conviction for man
slaughter, because the evidence showed that another crime 
had been committed for which there was a separate and 
specific punishment, but held, further, that the indict
ment did not show all the elements of the crime under the 
abortion act, and therefore the indictment was good. In 
a later Ohio case, State v. Harper, 35 Ohio St. 78, the de
fendant was indicted under the abortion act, the first 
count charging the unlawful use of an instrument with 
intent to produce an abortion and the consequent destruc
tion of the vitalized embryo, and the second count charging 
that by the use of an instrument with the same intent the 
death of the mother was caused. On the trial the state 
attempted to prove the dying declarations of the mother, 
which were excluded by the court. In the opinion of the 
supreme court it is said: "This was an indictment for 
unlawfully using an instrument with the intent of produc
ing an abortion, and not an indictment for homicide.  
* * * The death of R. G. was not the subject of the 
charge and the deuah was alleged only as a consequence 
of the illegal act charged, which latter was the only sub
ject of investigation." This is all that was said upon the 

question. The question under investigation is therefore 
decided, but not discussed, in this opinion. It may be 
said further, that, since this consideration of the statute 
was made by the supreme court of Ohio several years 
after the adoption of our criminal code, the rule that, 
where we adopt a statute from another state, we also adopt
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the construction placed upon the statute by the courts of 
that state, does not apply. Moreover, as we have seen, 
when the section was adopted in substance in this state, 
the crime was classified as a species of homicide. In our 
opinion, there seems to be no sound reason for the rule 
in such a case as this under a statute such as ours.  

While the statutes in the following states are not iden
tical in language with that of this state, nor with those 
of each other, their highest courts have held such declara
tions admissible in cases of prosecution for death caused 
by the use of means to procure unlawful abortion, and we 
prefer to adopt such rule. The states whose courts take 
this view are Indiana, Wisconsin, Minnesota, Michigan, 
Iowa, Kentucky and New Jersey. State v. Pearce, 56 
Minn. 226; Montgomery v. State, 80 Ind. 338; State v.  
Baldwin, 79 Ia. 714; State v. Leeper, 70 Ia. 748; State v.  

Dickinson, 41 Wis. 299; People v. Commonwealth, 87 Ky.  
487; People v. Lonsdale, 122 Mich. 388; 1 Elliott, Evi

dence, sec. 353. In a New Jersey case, State v. Meyer.  
64 N. J. Law, 382, it was held that dying declarations in 

a case where the defendant was charged with using an in

strument upon the person of a pregnant woman with the 

intent to cause a miscarriage were inadmissible, but the 

reason given by the court for this conclusion was that, 

as the statute then stood-it having recently been changed 

-death was no longer an essential element of the crime, 
and therefore the dying declarations of the deceased were 

inadmissible.  
A consideration of the reason for the rule admitting 

dying declarations shows that there is no logical ground 

for the distinction which has been attempted to be drawn 

with reference to their admissibility. The two reasons 

upon which the rule rests are: On account of necessity, 
since in many cases the first clue to the person guilty of 

the homicide is procured by the dying declaration of the 

wounded person, and often, but for this evidence, justice 

would miscarry and guilt go unpunished; and, second, 
20
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because in the near approach of death and in the thought 
of dissolution, all temptations to falsify or motives to tell 
other than the truth are removed from the mind, and 
the solemnity of the occasion supplies a sanction equal to 
that of an oath. These being the grounds upon which the 
rule of admissibility rests, the necessity is just as urgent 
and the solemnity of the occasion just as great in a case 
where a woian is dying from the result of an unlawful 
operation, as if she were in the same condition as the 
result of the commission of any other unlawful act, such 
as from an assault made by a burglar while committing 
burglary, or by a robber in the act of robbery.  

Aside from the dying declarations, it would seem as if 
there was sufficient evidence to convict the defendant.  
The evidence is uncontradicted that he admitted to the 
sheriff and to the county attorney that he had become 
acquainted with the deceased, had kept company with her 
to some extent, and had upon several occasions shortly 
before the act of abortion had sexual intercourse with 
her; that she had called him by telephone while he was 
at a neighboring town, and informed him that her men
strual period had passed and that she was worried about 
it; that he then went to Kearney, procured a room in a 
hotel, and took her there with the intention of procuring 
an abortion by the insertion of instruments; that while 
in the room for this purpose they were disturbed by a 
bell boy sent by the proprietor of the hotel, who objected 
to the defendant taking a woman to his room; that the 
next day he went to her home, and took with him a spec
ulum and some catheters for the purpose of performing 
the operation; that he attempted to insert a catheter for 
some time, but failed, and that afterwards the deceased 
went up stairs, and returned with a small catheter with 
a wire in it, and that he used it, and afterwards bent the 
wire and threw it away. Upon cross-examination, how
ever, this witness stated that the defendant at the time 
he made these admissions denied having accomplished the 
abortion himself, but stated that the deceased woman,
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when she came down stairs, said that "she thought she 
had done it." The evidence also shows that a speculum 
and three catheters were found in his valise when he was 
arrested, and that he had these articles in his possession 
at about the time of the unlawful act. The only question 
upon which there seems to be any doubt is whether the 
actual insertion of the catheter into the womb was 

performed by the defendant himself or by the deceased 
under his suggestion, advice, and procurement, and fol
lowing his unsuccessful efforts to obtain the same result.  
Taking these admissions in connection with the other evi
dence in the case, it would seem that the verdict had 
sufficient evidence to support it, even if the dying declara
tions had been excluded.  

The judgment of the district court is 
AFFIRMED.  

SAMUEL E. FOSTER V. STATE OF NEBRASKA.  

FrrED JUNE 7, 1907. No. 15,097.  

1. Criminal Law: CONTINUANCE. The defendant made an application 
for a continuance, setting forth fully what he believed the absent 
witnesses would swear to if present. The state offered to admit 
that thp witnesses, if present, would testify as stated in the 
affidavit. Held, Under the circumstances of the case, that there 
was no abuse of discretion on the part of the court in overruling 
the motion for continuance. Catron v. State. 52 Neb. 389.  

2. -: VENUE. Evidence examined on the question of venue, and 
held to be sufficient to sustain the verdict of the jury that the 
crime was committed in Keya Paba county.  

ERROR to the district court for Keya Paha county: 
JAMES J. HARRINGTON, JUDGE. Affirmed.  

J. A. Douglas, for plaintiff in error.  

W. T. Thompson, Attorney General, and Grant G.  
Martin, contra.
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LETTON, J.  

Samuel E. Foster was convicted in the district court 
for Keya Paha county of stealing six horses, the property 
of Stillman 0. Lewis, and was sentenced to imprisonment 
in the pentitentiary. Foster was a dealer and trader in 
horses who lived in Rock county. Lewis, the owner of the 
horses, lives in Keya Paha county, a short distance from 
the South Dakota line, his pasture fence extending to the 
boundary line. Just north of his place a township is 
fenced in as a pasture, and is known as the "Laird pas
ture." Lewis testifies that the last time he saw his horses 
was in his own pasture on the 30th of March, and upon 
the first of April, which was Sunday, he testifies he fed 
them hay. Before this time the Laird pasture fence had 
been broken down and the horses had been ranging in that 
pasture, but had been brought back from there about the 
19th of March. This testimony is corroborated as to time 
by Mrs. Lewis, who says she saw the horses in their pas
ture on the 27th day of March. She fixes this date as be
ing the day when Mr. Lewis took her to Bassett to take 
the train to Iowa, she having received a message that her 
mother was seriously ill. Lewis is also corroborated by 
the testimony of John Lewis, a young man who worked 
for him in March and April, who said he saw the horses 
on Friday, the last week in March; that he left- the place 
on Saturday, and came back on Monday, and helped feed 
them that evening. Lewis apparently did not miss the 
horses until about the 10th of April, and did not succeed 
in finding them until early in June, when he found that 
several of them had been driven to Ord, in Valley county, 
by Foster and sold there by him. Foster, in accounting 
for his possession of the horses, testified that about the 
first of April he, with one Rupert, went to South Dakota 
to look for some horses belonging to one Smith which 
were missing; that he stayed all night at a place known 
as the "Connora ranch"; that while there he met a man 
called Sloeagle, who asked him and Rupert to drive these
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horses, with three others, down to Rock county for him; 

that he did so, and that afterwards Sloeagle came to Fos

ter's place in Rock county, and that he bought the horses 

from Sloeagle at that time and took a bill of sale for them, 

but it is shown that he afterwards made false statementl 

as to how he came into possession of them, and otherwise 

acted in a manner inconsistent with innocence. It seems 

that Rupert, the man who was with Foster, afterwards 

pleaded guilty to stealing these horses in Keya Paha 

county, but his deposition was taken in this case, and he 

testifies that the horses were taken from the Laird pasture 

inSouth Dakota, and not from the farm of Lewis in Keya 

Paha county, Nebraska.  
The first point made is that the court erred in refusing 

the application of the defendant for a continuance. The 

defendant was arrested in July and confined in jail until 

November, when lie procured bail and was released. On 

December 3 district court convened, and an information 

was filed, which was quashed upon motion. A new com

plaint was filed the next day, a preliminary hearing had.  

and an information filed. An application for continuance 

was then made by the defendant, which set forth specifi

cdlly the names of certain witnesses and the facts to 

which they would testify if present in court, together with 

a showing of diligence upon his part in attempting to pro

cure the evidence. The evidence set forth in the affidavit, 

if believed, would tend to corroborate the defendant's tes

timony. It was alleged that the witnesses named would 

testify that the defendant bought the horses from Sloeaglc 

after having been employed by him to drive the horsea 

from Tripp county, South Dakota, to Rock county, Ne

braska; that he was seen by one of the witnesses to pay 

Sloeagle for the horses; that he had been employed by one 

Sidney Smith to go into South Dakota and search for 

certain horses owned by Smith, and that these horses were 

later found southwest of Springview, in Keya Paha 

county; and, further, that one Reynolds would testify that 

in the summer of 1906 Mr. Lewis, the owner of the horses,



262 NEBRASKA REPOIRTS. [VoL. 79 

Foster v. Stite.  

told him that his horses were running in the Laird pas
ture in South Dakota; that he did not miss them until 
about the 10th of April, and that he supposed the horses 
were in that pasture until he missed thei. Upon this 
motion being filed, the state admitted that the persons 
would testify as set forth in the showing, and thereupon 
the application was denied. The statements of what the 
witnesses would testify to if present were read in evidence.  
It does not appear that there was an abuse of discretion 
on the part of the trial court in this ruling. In the main, 
the testimony offered was merely corroborative of that of 
Foster and of Rupert, and was probably considered by 
the jury of as much weight as if it had been given by 
deposition. Under our former holdings the ruling was 
not erroneous. Catron v. State, 52 Neb. 389.  

The principal contention made by the defendant is that 
the evidence is not sufficient to show that the horses were 
stolen in Nebraska. After an examination of the evidence 
it seems impossible to doubt that the defendant was con
cerned in the stealing of the horses. If the testimony of 
the defendant and his witnesses is to be believed, the 
horses were taken in South Dakota, and he was not guilty 
of the crime charged, in this state, but the jury were en
titled to give more credit to the testimony of Mr. and 
Mrs. Lewis and John Lewis that the horses were in the 
Lewis pasture about the 1st of April, than to the story of 
the defendant's witnesses, even though it is not entirely 
clear but that it might have been possible for the horses 
to have strayed into the Laird pasture about that tine.  
It was for the jury to determine which of these witnesses 
were most worthy of credit, and there is sulticient evi
dence to sustain the verdict upon the question of venue.  

It .is contended there was error in admitting the record 
of the conviction of Rupert for stealing these with other 
horses. This was done, however, to rebut the statements 
in his deposition that he had taken them in South Dakota, 
by showing that he had pleaded guilty to taking them i?.  
Nebraska. It may also be said that the sheriff, Cottrel,
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when called for the state, was allowed to testify without 

objection that he took Rupert to the Lincoln pentitentiary, 

and that Rupert had pleaded guilty to stealing the Raymus 

horses, and upon cross-examination defendant's counsel 

drew out the fact that Rupert pleaded guilty to stealing 

not only the three Raymus horses, but the six Lewis horses, 

which were included in the information in this case, so 

that the same fact was already before the jury without 

objection.  

Complaint is made because the court refused certain 

instructions relating to venue. It is apparent, however, 

that one of the main issues that was litigated at the trial 

was whether the horses were taken in Nebraska or South 

Dakota, and the jury were instructed at defendant's re

quest that one who steals property in another state and 

brings the same into this state cannot be found guilty of 

larceny in Nebraska, as well as-being instructed by the 

court upon its own motion that one of the material alle

rations that the state must prove was that the horses were 

taken at the time and place alleged in the information.  

We think the question as to venue was fully understood 

by the jury.  
We find no prejudicial error in the record, and the judg

ment of the district court is 
AFFIRMED.  

STATE, EX REL. LucIus E. MANN ET AL., APPELLANTS, V.  

WILLIAM A. CLARK, APPELLEE.  

FILED JUNE 7, 1907. No. 14,860.  

1. County Warrants: PAYMENT. A county warrant issued against the 

general fund.of a certain year is not payable out of the general 

fund of a subsequent year, unless included in the estimate of the 

latter year, or unless, after deducting the items tncluded in such 

estimate, sufficient remains to pay such warrant.
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2. Counties: GENERAL FUn. The amount received by the county treas
urer as interest from depository banks should be credited to the 
general fund of the county immediately on its receipt, and can be 
disbursed only as other moneys belonging to that fund.  

APPEAL from the district court for Loup county: JAMrES 
R. HANNA, JUDGE. Affirmed.  

A. S. Moon, for appellants.  

C. I. Bragg and A. M. Robbins, contra.  

DUFFIE, C.  

Plaintiffs and appellants constitute the board of county 
commissioners of Loup county. Clark, the appellee, is 
treasurer of the county and has occupied the office since 
January, 1904. Following the custom of his predecessors, 
the treasurer had prora.ted the interest received from the 
several banks where the funds of the county were de
posited, and credited the same to the several funds from 
which the interest was derived. Section 10871, Ann. St., 
provides that "all interest on such moneys be credited by 
the county treasurer directly to the account of the general 
fund of the county." At a meeting of the board of county 
commissioners held on August 21, 1905, the board adopted 
a resolution requiring the treasurer to credit the general 
fund of the county for 1905 with all interest theretofore 
credited to the several funds from which such interest had 
been derived, but Clark, instead of complying literally 
with the order of the commissioners, after crediting the 
interest in question to the general fund of the county, used 
it to pay outstanding warrants issued in 1903 and 1904, 
instead of the warrants of 1905, to the payment of which 
the commissioners insist the interest should be applied.  

In answer to an alternative writ of mandamus issued 
by the district court on the application of the commission
ers, Clark, among other matters, states that at the time 
the plaintiffs made the order above referred to there were 
filed against the general fund of 1903 unallowed claims



Vol. 7 JANAHWY TERM, 1907. 265 

State v. Clark.  

amounting to $368.58, and against the general fund of 
1904, $442.48; that the levy for said years had been en
tirely exhausted, and no provision made in any manner by 
which the unallowed claims could be paid, and that said 
unallowed claims were all proper charges against said.  
fund; that warrants had also been drawn against said 
funds whi ch were outsanding and unpaid at the time of the 
order, and that he had credited the interest in question to 
the general fund of those years, and had paid out the sums 
ordered to be transferred on warrants drawn against the 
levy for the general fund of 1903-1904. The district court 
refused to award a peremptory mandamus and dismissed 
the plaintiffs' petition, and from this order and judgment 
the plaintiffs have appealed.  

From the above statement it will be seen that the ques
tion to be determined is whether depository interest re
ceived by a county treasurer during the years 1903 and 
1904 should be applied to the payment of oustanding war
rants issued against the general fund of the county dur
ing those years, or whether the county board may of right 
direct it to be applied to the payment of warrants issued 
against the general fund of the county in the year 1905, it 
not being shown that the outstanding warrants of 1903 
and 1904 had been included in the annual estimate of the 
expenses of the county for the year 1905. Subdivision VI, 
sec. 4443, Ann. St., defining the duties of county boards, 
is as follows: "At their regular meeting'in January of 
each year to prepare an estimate of the necessary expenses 
of the county during the ensuing year, the total of which 
shall in no instance exceed the amount of taxes author
ized by law to be levied during that year, including the 
amounts necessary to meet outstanding indebtedness, as 
evidenced by bonds, coupons, or warrants legally issued; 
and such estimate, containing the items constituting the 
amounts, shall be entered at large upon their records and 
published four successive weeks before the levy for that 
year in some newspaper published and of general circula
tion in the county, or if none is published, then in some
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newspaper of general circulation therein; and no levy of 
taxes shall be made for any other purpose or amounts thin 
are specified in such estimate as published, but any iteim 
or amount may be stricken from such estimate, or reduced, 
at the time the levy is made." In State v. Harvey, 12 Neb.  
31, this section was considered. by this court. Hitchcock 
applied to the court for a mandamus to compel Harvey, 
the treasurer of Furnas county, to pay a registered war
rant of that county for the year 1879, without preferring 
the warrants of 1880 to the warrants of 1879, previously 
registered, in disbursing the revenue of the year 1.880 
collected by it. Judge LAKE, who wrote the opinion, after 
quoting the provisions of the statute above set. out, said: 
"In these provisions we see that the commissioners are 
required to distinctly. specify the very purposes for which 
they levy taxes for each current year. And one of the 
purposes which they are authorized to consider and levy 
for is the outstanding indebtedness of the county, evi
denced by its warrants legally issued in former years. The 
warrant in question was issued July 8, 1879, and against 
the levy for that year, but it is not shown that the indebted
ness it evidenced entered into the estimate for the levy of 
1880, out of which the relator seeks to have it paid. Nor 
does it even appear that there was any reason why it 
should have been a part of that estimate, ample provision 
already having been made by the levy of 1879, the year in 
which it was drawn, as shown by the unexpended .balance 
indorsed on the warrant itself. Now, the law requiring 
an itemized estimate to be made of the requisite amounts 
to be raised by taxation for county purposes, is it not a 
reasonable inference, from this fact alone, that the legis
lative intent was that the funds realized from the levy 
should be devoted to those purposes? It certainly could 
not have been intended that objects thus provided for 
should be postponed to such as were not included in the 
yearly estimate." The conclusion arrived at by the court 
was that, where the estimate does not include outstanding 
warrants of preceding years, the fund arising from the
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levy of the present year cannot be legally used to pay war
rants of preceding years, not, at least, until all the ex
penditures contemplated by the yearly estimate for the 
present year have been made. There is nothing in the 
record showing that the warrants drawn and still unpaid 
by Loup county against the levy of 1903-1904 had been in
cluded in the estimate made by the county board for the 
year 1905, and, this being so, the treasurer, under the 
holding in State v. Harvey, supra, was not authorized to 
use funds derived from the levy of 1905 in payment of 
warrants issued in 1903 and 1904. If he was not author
ized to use the general fund of the county levied for the 
years 1903 and 1904 to pay warrants issued against the 
levy of 1905, could he use any money properly belonging 
to these funds for that purpose? We think not. If the 
interest received from the depository banks during the 
years 1903 and 1904 had been .properly credited, it would 
have become. a part of the general county fund of these 
years, as much so as the money derived from the tax levy 
then made, and could be used only for the payment of the 
items included in the estimate made for these years, and 
not for the payment of any of the items included in the 
estimate of 1905.  

This, to us, seems decisive of the case and requires an 
affirmance of the judgment appealed from, and we so 
recommend.  

EPPERSON and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is 

AFFIRMED.
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EDWARD YOUNG, APPELLEE, V. C1II PSI CATTLE COMPANY, 
APPELLANT.  

FILED JUNE 7, 1907. No. 14,868.  

Principal and Agent: LIABILITY FOR ACTS OF EMPLOYEE. A person or 
corporation cannot be held for goods sold and delivered to an em
ployee in the absence of a showing that he was authorized to 
make the purchase and to bind the employer therefor.  

APPEAL from the district court for Cherry county: 
WILLIAM H. WESTOVER, JUDGE. Revrsed.  

0. C. Tredway, Walcott & Morrissey and W. E. Gantt, 
for appellant.  

Clarke & Easley, contra.  

DUFFIE, C.  

The plaintiff and appellee, a merchant at Wood Lake, 
Nebraska, brought this action against the defendant cor
poration to recover an amount claimed to be due for goods 
sold and delivered. An itemized bill of the account is at
tached to the petition. Judgment went in favor of the 
plaintiff for $110.97, and defendant has appealed.  

We think that the judgment must be reversed as being 
wholly unsupported by the evidence. One Ed Lewis was 
an employee upon the ranch of the defendant company, 
and the goods sold were purchased by him or by some em
ployee upon the ranch on his direction. It is true the 
plaintiff testified that Lewis informed him the goods were 
purchased for and on account of the cattle company, but 
nowhere does it appear that he was empowered to act for 
the cattle company or to purchase these goods on its ac
count. Some time prior to the commencement of this ac
tion plaintiff rendered a bill to Lewis for these same goods, 
and on November 26, 1904, 0. C. Tredway, secretary and 
treasurer of the company, paid on said bill $120, which
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amount was receipted on the bill in the following words: 

"Received of Ed Lewis by the hand of 0. C. Tredway the 

sum of $120 on above bill, Nov. 26th, 1904. (Signed) Ed 

Young." Plaintiff and his wife both testify that at the 

time of paying this money Tredway stated that the re

mainder of the bill would be paid by the 1st of January 

next ensuing, and it was perhaps upon this evidence that 

the district court based its judgment. It is not shown or 

claimed that Tredway at the time admitted that the com

pany was responsible for the goods, or that they were 

purchased for or on account of the company, and he de

nies in express terms that Lewis had authority to act for 

the company in the purchase of goods or to pledge the 

credit of the company for any purchase. That the bill 

was originally made out to Lewis is a strong circumstance 

tending to show that the goods were sold to him and on 

his own account. The character of the goods sold cor

roborates this view of the case, being mostly family sup

plies, including shirts, hose, cloaking, buttons, handker

chiefs, ribbons and other articles of wearing apparel, and 

supplies for the table. Again, it might be said that if 

Tredway, at the time of the payment of $120, had ac

knowledged liability of the company, the suit would have 

been brought on an account stated, and not for goods sold 

and delivered. If the goods were sold to Lewis on his own 

personal account, the promise of Tredway to pay the re

mainder due would be void under our statute of frauds 

and no liability would attach to such a promise.  

We recommend a reversal of the judgment.  

EPPERSON and GOOD, CC., concur.  

By-the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

. REVERSED.
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STATE, EX REL. WILLIAM A. CLARK, APPELLEE, V. WIL

LIAM VINNEDGE ET AL., APPELLANTS.  

FILED JUNE 7, 1907. No. 14,888.  

1. County Treasurer: AcCOUNTING: COSTS. While a county treasurer 

should be required to account for the full amount of interest 
due on taxes collected by him, the county commissioners should 
call to his attention his failure to do so if their refusal to settle 
with him is based on that ground, or pay the cost of legal pro
ceedings brought to compel an approval of his bond if such objec
tion is not disclosed before action brought to require acceptance 
and approval of his official bond for a second term of the office to 
which he has been elected.  

2. - : BOND: APPROVAL. The bond of a county treasurer who has 
been elected to serve a second term should be approved by the 
board of county commissioners when he has accounted, or stands 
ready to account, for all funds collected by him during his first 
term, and mere irregularities in disbursing the funds in his hands 
during his first term is not a valid objection to his proposed set
tlement or to the approval of his bond for a second term, where 
such irregularities occur on the advice of the county attorney and 
do not in fact cause any loss to the county, or to any one inter
ested in the disbursement of the funds, and where the treasurer 
has acted in good faith in the discharge of the duties of his 
office; and especially is this true when it is apparent that the 
action of the board is based on the refusal of the treasurer to 
comply with an order of the board relating to the disposition of 
funds in his hands which contemplates an illegal disbursement 
thereof.  

APPEAL from the district court for Loup county: 
JAMES R. HANNA, JUDGE. Affirmed 8as modified.  

A. S. Moon, for appellants.  

A. M. Robbins and C. I. Bragg, contra.  

DUFFIE, C.  

William A. Clark, the relator, brought this action 
against William Vinnedge, Charles W. Wright and H. E.  
Carter, composing the board of county commissioners of 
Loup county, to require them to approve his official bond
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as treasurer of said county for the term commencing Jan
uary, 1906. The record shows that Clark had served one 
term as treasurer and was reelected to the office at the 
fall election of 1905. During the January session of the 
board of county commissioners lie filed with them a state
ment of the doings of his office covering the period from 
June 30, 1905, the date of his last settlement, to Decemn
ber 31, 1905, but no settlement with him was then entered 
upon by the county commissioners, the same being post
poned from time to time at their request. It does not 
appear from the record that any full settlement has yet 
been made and entered of record by the county commis
sioners, and they have refused to approve his official bond, 
not on account of any defect in the form thereof or of 
want of qualification in the sureties thereon, but on ac
count of a matter which we will now proceed to explain: 

From the record in another case heretofore submitted 
to this court, in which the board of county commissioners 
sought a mandamus against Clark, it appears that he had 
made a pro rata division among the several funds in his 
charge of the interest received from depository banks, and 
that at a meeting of the commissioners held on August 
21, 1905, the board adopted a resolution requiring him to 
credit the general fund of the county for 1905 with all the 
interest theretofore credited to the several funds from 
which it was derived. Instead of complying literally with 
this resolution, Clark credited the interest to the general 
fund of the county for the years in which it was collected, 
and used it to pay outstanding warrants drawn against 
the levy of such years. His action in this respect was 
approved by the district court, and on appeal taken by 
the commissioners the judgment of the district court was 
affirmed by this court. State v. Clark, ante; p. 263. After 
the board of commissioners had examined the statement 
filed by the relator, a motion was made to accept and ap

prove the same and to approve his official bond for the 

ensuing term. Relating to the proceedings thereon H. E.  
Carter, one of the commissioners, testified as follows: "Q.

VOL. 79] 271



NEBRASKA REPORTS.

State v. Vinnedge.  

Now, Mr. Carter, please tell the court what the board did 
in regard to the settlement. A. I think we compared the 
duplicate receipts with the cash book. We even went so 
far as to consume some time in comparing the tax book 
with the receipts that had been issued, or the stubs or 
duplicates, for the purpose of determining whether the 
receipts had been issued for the correct amount as shown 
by the tax book itself. We examined all of the vouchers 
of the disbursement, the bank books for the purpose of 
determining the amount of money deposited, the other two 
iembers counted the cash-I believe I didn't take any 

part in that-we tried to examine all of the records that 
was necessary for the purpose of determining whether his 
recapitulation was correct or erroneous. Q. What did 
the board find, whether his account was correct or not? 
A. Found it correct. Q. Well, now, you may state why 
it was not approved? A. The reasons? Q. Yes, sir. A.  
After the examination was closed and the question was 
what, if anything, would be done with the bond, I made a 
motion that the board accept of the settlement and ap
prove it, and accept and approve the official bond, Clark's 
official bond as county treasurer, and the other members 
of the board said there was a mandamus suit pending in 
court, and told me the nature and purport of it, and that, 
if this settlement was accepted and this bond approved, it 
would virtually result in their defeat in that suit, and 
practically admit that they had no cause of action in that 
suit. The other members of the board held that Clark 
had no right to take his fees out of the money as he col
lected it. I think these were the only two reasons that 
were presented to me why the bonds should not be ap
proved. Q. Now, I will ask you whether there was any 
reason given by any member of the board why his settle
ment was not accepted and his bond approved that there 
was any shortage of his accounts that you had found in 
the examination? A. No, sir." The following question 
and answer also appear in his evidence: "Q. You may 
state what the members of the board said as to the nature
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of the cause of action? A. The old board, some time in 

1905, had made an order that the county treasurer should 

transfer certain moneys on hand that had been derived 

from interest on county deposits to the county general 

fund of 1905, or the special general fund, that they had 

drawn warrants to the full amount of that transfer, that 

Mr. Clark had failed or refused to make the transfer in 

compliance with their order, and the board had com
menced proceedings in mandamus to compel him to com

ply with the terms of their order, and the other members 
of the board claimed that, if they accepted his settlement 
and approved of his official bond, it would be admitted 
that everything was correct, and that they would be de

feated in that suit. I tried to explain my opinion to them, 
that it was simply a legal question to be presented to the 

court, but they took a different view, and consequently 

we didn't agree." The following appears from the evi
dence of the county clerk: "Q. Did you hear the reason 

given for disapproving the bond and the settlement? A.  

Yes, sir. Q. You may state what was said about that? 

A. I heard Vinnedge say that they would not accept the 

settlement for the reason that, if they done that, they 

would have to step down and out of court on the man

damus suit." Mrs. W. A. Clark, who was employed in 

the treasurer's office, testified as follows: "Vinnedge came 

in there and stood at the table right in front of me, and 

he says, 'Mrs. Clark, we can't accept Bill's settlement 

unless he transfers that money,' and he says, 'If we do, 
we might just as well step down and out of court, and if 

he does make that transfer then his settlement will be all 

right.' " To the same effect is the evidence of George 
Evans and of L. E. Mann.  

In their answer to the alternative writ, some technical 

objections are made to the settlement proposed by the 

county treasurer. It is said, and the evidence shows, that 

-in the collection of taxes, through oversight or mistake, 
Clark, in several cases, neglected to eharge the full 
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amount of interest due, while in other cases the interest 
exceeded the amount which should be collected. It is also 
shown that that portion of the road tax paid in cash, as 
required by section 6073, Ann. St., was paid directly to 
the county commissioners, and the individual receipt of 
the commissioner receiving the tax taken, instead of re
quiring a regular order or warrant to issue in favor of the 
commissioner to whom such tax was paid. It is not 
claimed that the treasurer diverted or appropriated to his 
own use any of this road fund, but the objection is made 
that the manner of disbursing it was irregular. This may 
be, and probably is, true, as it is not a safe proceeding for 
the county treasurer to disburse the fund in his office ex
cept upon orders or warrants regularly issued. But it 
can be said in explanation and excuse of the method 
adopted by Clark that it was done on the advice of the 
county attorney given to the board of county commis
sioners in the presence of Clark, and that he was in good 
faith acting on that advice and in supposed compliance 
with all legal requirements. The relator has been duly 
elected to the office of treasurer. He has tendered a good 
and sufficient bond. He has made what he claims to be a 
full report of the doings of his office since the date of his 
last settlement, and claims to have accounted for all funds 
in his hands. If these facts are established, he is entitled 
to an approval of his report and of the official bond ten
dered. This, while not decided, is clearly implied in Wood
card v. State, 58 Neb. 598. In no other way can he retain 

the office to which he was reelected, or receive the benefits 
and emoluments pertaining thereto. It is the duty of the 
board, made so by statute, to effect a settlement with him 
and to approve his bond, if, on a settlement, all funds in 
his hands have been accounted for. If there are objections 
to his report, if a claim is made that any funds are not 
properly accounted for, he is entitled to know it and to 
know the precise objection which the commissioners have 
to offer to the report which he has made. If, as is now 
claimed, he failed to collect the proper amount of interest,
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that fact should have been disclosed to him in order that, 

he might make good any shortage on that account. In no 

other matter, so far as we can see, can any objection be 

urged to the report made and to the settlement proposed 

by him. A careful examination of the record satisfies us 

that Clark has neither defaulted nor misapplied any.of the 

funds coming to his hands; that some irregularities in his 

manner of disbursing the funds is the most that can be 

charged against him. No loss to the county, except for 

interest, is shown and no wilful misconduct in office is 

claimed. It is quite apparent that the refusal of the 

county board to approve his settlement and the bond ten

dered is not based on any substantial claim that Clark has 

failed in his duties as treasurer, or misappropriated any of 

the funds coming to his hands, and we are quite satisfied 

that, were it not for the mandamus action then pending 

in this court, a full. and complete settlement would have 

been effected without dispute or difficulty, and his bond, to 

which no legal objection has been raised, promptly ap

proved. Were it not that the record shows that Clark 

failed to collect the full amount of interest due upon some 

of the taxes for which receipts were issued, we would3 rec

ommend an affirmance of the judgment. The county is 

entitled to all interest due upon delinquent taxes, and we 

do not feel justified in making any order that might be con

strued as barring the county from requiring Clark to ac

count for all interest which should have been collected.  

We therefore recommend that the judgment of the dis

trict court be so modified as to require the appellants to 

make a full and complete settlement with Clark, requir

ing him to account for all interest due upon the taxes col

lected, and which, through oversight or mistake, he failed 

to collect, and that when this is done his official bond may 

be approved. In view of the fact that no objection was 

made of a failure on the part of the relator to collect the 

full amount of interest until the trial of the case, we 

further recommend that all costs of the case be taxed to 

the appellants.  

EPPERSON and GOOD, CO., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is so modified as 
to require the appellants to make a full and complete set
tlement with Clark, requiring him to account for all in
terest due upon the taxes collected, and which, through 
oversight or mistake, he failed to collect, and that when 
this is done his official bond may be approved; and that 
all costs of the case be taxed to the appellants, and as 
modified the judgment is affirmed.  

JUDGMENT ACCORDINGLY.  

CHARLES M. SMITH, APPELLANT, V. PETER G. HOFELDT 

ET AL., APPELLEES.* 

FnE JUNE 7, 1907. No. 14,762.  

1. Villages: SIDEwALxs: GRADING. Power given to villages by statute 
prior to the 1903 amendment to require the construction of side
walks did not include the power to require the lot owner to reduce 
the sidewalk space to the established grade.  

2.- : - . Prior to 1903, before a village could, by 
notice, require a lot owner to construct a sidewalk to grade upon 
an improved street, it must perform its duty by reducing the 
sidewalk space to the established grade.  

APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed with directions.  

H. W. Pennock, for appellant.  

H. P. Leavitt and W. W. Blabaugh, contra.  

EPPERSON, C.  

In the lower court, plaintiff sought to enjoin the levy 
and collection of a special assessment to pay the cost of 
constructing artificial stone sidewalks in front of his 

* Rehearing pending.
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property in the village of Dundee,. and the cost of reduc
ing the sidewalk space to the established street grade.  
Subdivision IV, sec. 69, art. I, ch. 14, Comp. St. 1901, 
which was in force at the time the improvements in con
troversy were made, delegates to villages the power "to 
construct sidewalks, 'to curb, pave, gravel, macadamize, 
and gutter any highway or alley therein, and to levy a 
special tax on the lots and parcels of land fronting on such 
highway or alley, to pay the expenses of such improve
ment." Subdivision III empowers the village to provide 
for the grading of streets, and said village shall defray 
the expense thereof out of the general fund of such village.  
The streets upon which plaintiff's property abutted had 
been reduced to the established grade between curb lines 
only. The sidewalk space had not been reduced until 
after the sidewalk had been ordered. To construct the 
walk at grade, the authorities reduced the sidewalk space, 
and included the expense thereof in the amount they at
tempt to assess against the plaintiff's property. The 
district court granted an injunction as respects the cost of 
reducing the sidewalk space to grade, but denied it with 
respect to the cost of constructing the walk. Both parties 
appeal.  

By reason of the statutory provision that the expense 
of grading a street shall be paid out of the general fund, 
the question is suggested: "Is the sidewalk space a part of 
the street?" We think it is. Indeed, we have no doubt of 
it. The very language of subdivision IV, supra; indicates 
that the sidewalks contemplated by the legislature should 
be constructed in the street, and not upon the abutting 
lots. "The term street in ordinary legal signification in
cludes all parts of the way, the roadway, the gutters and 
the sidewalks." Elliott, Roads and Streets (2d ed.),- sec.  
20, and cases cited in note 2; 2 Dillon, Municipal Corpo
rations (3d ed.), sec. 1008. There are cases in which the 
word "street" is intended to mean only a part of the high

way, but the necessity for drawing a distinction does not 
exist here.
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Defendants contend that the grading is incident to the 
construction of the sidewalk, and therefore the expense is 
properly chargeable to the property. With confidence they 
cite Lincoln #Strcet 1. Go. v. City of Lincoln, 61 Neb. 109, 
where it is held in the fifteenth paragraph of the syllabus: 
"'Where a city engages in the work of paving its streets, 
and, as a part of the general improvement, grading is done 
in order to accomplish the main object, held, that the cost 
of grading, being a part of the general improvement, is 
properly charged as being incidental to, and a part of, the 
work of paving, and that special assessments against a 
treet railway company for the cost of paving its right of 

way may properly include the cost of grading also, the 
g.rading being incidental and necessary to accomplish the 
-nain object of grading the street." We do not doubt the 
rule there announced, nor do we doubt that the grading 
in the case at bar was necessary to place the proposed walk 
!tpon the street level. But was the grading an incident to 
he improvement which the village was empowered to re
quire of the plaintiff? In the proper construction of arti
ficial stone walks upon the surface of the ground, or upon 
lie street after it is reduced to grade, a certain amount of 

2xcavating is necessary to form a foundation for the struc
ire. Such excavating or grading is incident to the side

walk itself. A removal of earth is necessary for the 
construction of a surface walk, and such grading the abut
:ig owner may be required to do or be subject to taxation 

therefor. Grading of this character only is contemplated 
in Lincoln Street R. Co. v. City of Lincoln, supra. In the 
opinion therein we find the following: "In a case where the 
improvement consists only of bringing the street to an es
tablished' grade, some doubt would probably arise as to 
authority to require a street railway company to pay the 
cost of such grading as to its right of way under the pro
visions of the statute authorizing the levy of costs and ex
penses of paving, as in the case at bar. * * * We 
understand the general rule to be that where there is a 
requirement to pay the cost of paving, as mentioned in the
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statute, by such requirement there is included and con

templated all incidental work necessary and required to 

accomplish the main object, and that the cost of grading, 

when done as a part of the general paving improvement, is 

properly assessed as a part of the cost of such paving in 

contemplation of the statute." It was sought to charge the 

street railway company only with the grading necessary 

to pave a part of the street. The question of reducing the 

street to an established grade was foreign to the case. In 

Little Rock v. Fitzgerald, 28 L. R. A. 496 (59 Ark. 494), 
wherein the facts were very similar to the facts herein, 
arising under similar statutes and ordinances, it was held: 

"The power to require grading for sidewalks is not in

cluded in the statutory power to require lot owners to 

build and maintain sidewalks." See, also, note 28 L. R.  

A. 496. We are satisfied that our legislature, prior to 

amendments made in 1903, never intended that the expense 

of reducing streets to grade should be assessed to the 

property owners. Quite the opposite intention appears in 

subdivision III, supra.  

The legality of the levy to pay the expense of construct

ing the sidewalk is also questioned. In conformity with 

the statutes, the village of Dundee had passed an ordinance 

authorizing the village board to cause artificial stone side

walks to be constructed along permanently improved 

streets, but none other. On September 16, 1902, a notice 

was served upon the plaintiff to require him to construct 

the proposed walk, which the ordinance provided should 

rise one inch in three feet from the curb; in other words 

requiring the walk substantially on the street level. At 

that time the village authorities had not reduced the side

walk space to the established grade, nor had they done so 

within the time fixed in the notice to plaintiff. The plain

tiff failing to comply with the notice, the village authorities 

graded for and constructed the walk. Had plaintiff at

tempted to comply with the notice, he could not have done 

so without going to great expense in the grading of the 

sidewalk space, which as above shown was not required
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of him, and which cost the village .$212. He was entitled 
to a notice after the village had done its part in improving 
the street.  

The district court was in error in refusing the plaintiff 
all the relief he asked, and we recommend that the judg
ment be reversed and the cause remanded, with directions 
to grant the injunction.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and the cause remanded, with directions to grant the injunc
tion as prayed.  

REVERSED.  

iM. E. GANDY, APPELLANT, V. JEROME C. WILTSE, APPELLEE.  

FILED JuNE 7, 1907. No. 14,822.  

1. Evidence: COMPETENCY. Evidence of a verbal agreement by a landlord with his tenant to construct a drain for the protection of a part of the land leased made without consideration, and evidence of damage by reason of the failure to construct such drain, is Incompetent in an action for an accounting, the agreement being omitted from a written lease between the parties.  
2. Jury, Right to Trial by. "Whether or not a right to trial by jury exists must be determined from the object of the action as determined by the averments of the petition, and in case of ambiguity 

by resort to the prayer." Yager v. Exchange Nat. Bank, 52 
Neb. 321.  

3. Compromise and Settlement: PLEADING. The giving of a note by one party to another in settlement of the differences between them 
Is a good defense In an action by the maker against the payee to recover prior existing claims, in the absence of fraud or mistake, but such defense must be pleaded.  

APPEAL from the district court for Richardson county: 
JOHN B. RAPER, JUDGE. Affirmed on condition.  

R. S. Moloney and Reavis & Reavis, for appellant.  

E. Falloon, John Wiltse and I. E. Smith, contra.
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EPPERSON, C.  

From 1901 to 1904 defendant occupied several tracts of 
land as plaintiff's tenant under written leases, and was 
also the agent or employee of plaintiff in many trans
actions pertaining to the leased premises and other 
matters. Plaintiff brought this suit, alleging numerous 
items, aggregating $6,388, on account of waste and for the 
conversion of property and money, and prayed "for an 
accounting and for a decree for the several sums of money 
particularly mentioned, and such other and further re
lief in the premises as equity and good conscience maY 
require." The defendant denied the plaintiff's allegations.  
and set forth numerous items of indebtedness against 
plaintiff, aggregating $3,116.12, for labor performed upon 
the premises at plaintiff's request, damages for the with
holding of certain land described in the lease, material 
purchased for plaintiff, and other items not necessary to 
mention. Trial was had to a jury, and defendant ob
tained a verdict and judgment for $1,000. Plaintiff ap
peals.  

One item claimed by defendant was $500 damages oc
casioned by plaintiff's failure to comply with an alleged 
verbal agreement to construct certain drains, whereby 
defendant's crops were damaged. Defendant testified that 
the agreement was made in the latter part of 1902 or 
early in 1903. At the time there was existing, or soon.  
thereafter was made, a written lease, which was silent as 
to the proposed drainage. It is not shown that any con
sideration was given for the agreement. The only evi
dence of this agreement was the testimony of defendant as 
follows: "The agreement was he would make a ditch from 
the Ritter place, through Kuhlman's, to the river to drain 
the Ritter tract, and also a ditch from the Goodsell tract, 
across Mr. Ludwig's, to the river. These two ditches 
would have completed the drainage for the tract of land 
we had." Defendant was permitted to testify over objec
tion that the damage was, "I would judge, $500 anyway."

VOL. 79] JANUARY TERM,19007. 281



Gandy v. Wiltse.  

No other evidence of damage was given. It seems that 
the so-called agreement, which defendant assumed was a 
hinding contract, was but a statement made in a conversa
tion, and never reached the dignity of a contract. Nor 
does the evidence show what was the value of the land 
without the drain. The defendant should be held to have 
taken the land as it existed on the date of his written 
lease made in March, 1903, which contained no provision 
for the drainage. We are satisfied that the admission of 
the above evidence was reversible error, and that the $500 
item should not have been considered by the jury.  

Defendant contends, however, that the action was 
brought for equitable relief, that a jury should not have 
been called, that the verdict of the jury was advisory only, 
that for these reasons error in the admission of incom
petent evidence was without prejudice, and that the case 
should be disposed of as though no jury trial had been 
had. If the case was for equitable relief only, the verdict 
of the jury would be advisory, and we would indulge the 
presumption that the court considered only competent 
evidence. If, however, our constitution and statutes re
quire a jury trial, then the legality of evidence admitted 
must be determined. An examination of the petition 
and the answer discloses numerous items of indebted
ness, each of which constituted a distinct cause of action 
at law. The only relief that could be obtained was a 
money judgment in favor of the successful party. The 
only feature of the pleadings indicating that equitable 
relief was sought was the prayer of the petition above 
quoted. But, in the absence of ambiguity in the body of 
the pleading, it is unnecessary to consider the prayer in 
determining the nature of the action. Harral v. Gray, 
10 Neb. 186.  

Article I, sec. 6 of the constitution, provides that "the 
right of trial by jury shall remain inviolate." Section 280 
of the code provides: "Issues of fact arising in actions 
for the recovery of money, * * * shall be tried by a 
jury, unless a jury trial is waived." Under the law as it
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existed at the time our constitution was adopted, there 

is no doubt that the right to a trial by jury existed in 

favor of one pleading causes of action against his adver

sary, such as are claimed by each party herein. Every.  

issue presented is one involving the right of the parties to 

recover a money judgment. No purely equitable rights 

are claimed by either party, and we entertain no doubt 

that the matters in question were for the determination of 

a jury. In Yager v. Exchange Nat. Bank, sapra, it is 

said: "It is contended, and we think correctly, that the 

nature of the action cannot be determined alone from the 

prayer of the petition. * * * One must see what sort 

of a case the plaintiff makes by his averments, and from 

that ascertain what would be the nature of the case and 

the relief required under the former procedure." 

Plaintiff contends that, as the several claims of defend

ant arose prior to the giving of a note by defendant to 

plaintiff in January, 1905, for the rental of the land in 

controversy, defendant cannot recover, as the note settled 

all their differences to that date. The evidence does not 

show that the note was intended as a settlement; but 

when it was given defendant claimed that he was en

titled to a reduction for money due from plaintiff to him, 
whirL plaintiff agreed to adjust later. Nor is plaintiff in 

a position to now insist on this contention. He does not 

allege that the note was given in settlement of the various 

items claimed by defendant. The giving of a note by one 

party to another in full settlement of all differences exist

ing between them is a good defense to an action subse

quently alleged by the maker of the note against the payee, 

but, like any other defense, it must be pleaded. A general 

(lenial is insufficient to permit proof of settlement.  

There are other assignments, but we are unable to de

tect error, other than above indicated. It is earnestly con

tended by defendant that the evidence required a verdict 

in his favor for a much larger sum. This may be true, 

but it also appears that it would have sustained a verdict 

for a sum less than that returned by the jury. The items
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were so numerous and the evidence of such a nature that 
reasonable men might differ as to the rights of the parties.  

We recommend that the judgment of the district court 
be reversed and the cause remanded for a new trial, unless 
the defendant shall within 30 days file a remittitur of 
$500, and, if he elects so to do, the judgment, thus reduced, 
be affirmed.  

DUFFIE and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for a new trial, unless the defend
ant shall within 30 days file a remittitur of $500, and, if 
he elects so to do, the judgment, thus reduced, will be 
affirmed.  

JUDGMENT ACCORDINGLY.  

S. D. MERCER COMPANY ET AL., APPELLANTS, V. CITY OF 
OMAHA, APPELLEE.  

FILED JuNE 7, 1907. No. 14,867.  

1. Cities: REPAVING: PETITION. In determining whether or not the 
owners of a majority of the foot frontage of an Improvement dis
trict in the city of Omaha have signed a petition for repaving, it 
Is necessary to consider the foot frontage created by the vacation 
of an abutting street.  

2. - : : . One who held the title to city lots, and who 
had full power and authority to improve them, was competent to 
petition for the repavement of a street upon which such lots 
abutted, under the Omaha charter (Ann. St., sec. 7562), as it 
existed prior to 1903, providing that such petition shall be signed 
by the owners of the abutting property.  

APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed.  

TV. A. Saunders, for appellants.  

Harry E. Hurnam and I. J. Dunn, contra.
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EPPERSON, 0.  

Plaintiffs seek to set aside special taxes levied upon 
their property to pay the cost of repaving a part of 
Cuming street in the city of Omaha. The principal ob
jection to the levy is that the petition for repaving was not 
signed by the owners of a majority of the foot frontage 
of the improvement district. The frontage of the dis
trict is 6,302.69 feet. Of this, 885 feet is the frontage of 
Bemis Park, which is not subject to taxation. Herman 
v. City of Omaha, 75 Neb. 489. The petition purports to 
be signed by the owners of 2,744 125-200 feet, which is 
a majority of the foot frontage of the taxable property.  
The respective owners of lot 2, in block 8, and lot 1, in 
block 9, of Lowe's second addition, signed the petition, 
claiming a frontage of 436 feet. As originally platted 
these lots had a frontage on Cuming street of 193 7-8 feet.  
each. They were divided by Summit street, 66 feet wide.  
In 1881 the county commissioners declared this part of 
Summit street vacated, and in 1887 the county clerk at
tempted to convey it to the owner of the abutting lots.  
There seems to have been no power in the county board 
to vacate the street, nor in the county clerk to convey 
the title; but the petitioners and their grantors had been 
in possession of the street property for more than ten 
years prior to the filing of the petition for repaving. It 
was therefore vacated by nonuser and the petitioners were 
the owners thereof. It became a part of the lots above 
named, and should be considered in determining the suf
ficiency of the petition.  

Richard Scannell, claiming to own property having a 
foot frontage of 299 7-8 feet, signed the petition. The deed 
conveying this property to him designated him as "Right 
Rev. Richard Scannell, Bishop of Nebraska." Evidence 
was introduced showing that the property in fact be
longed to the Catholic church. It was proved, however, 
that the grantee under the canon law had full power 
and authority to control the property, and for all intents
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and purposes, so far as improvements were concerned, he 
had full jurisdiction and power over it. He was the 
legal owner, and the church the equitable owner or bene
ficiary. The church could act only through the bishop, 
and under the city charter as it then existed, requiring a 
petition signed by the owners of a majority of the prop
erty, we consider him a competent petitioner.  

The district court rendered judgment of dismissal 
which should be affirmed, and we so recommend.  

DUFFIE and GooD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JOHN F. COFFEY, ADINISTRATOR, APPELLEE, V. OMAHA & 

COUNCIL BLUFFS STIREET RAILWAY COMPANY, AP

PELLANT.  
FILED JUNE 7, 1907. No. 14,816.  

1. Street Railways: INJURIES: NEGLIGENCE: QUESTION FOR JURY. It is a 

question of fact for the jury whether or not a passenger, who is 
riding on the lower step of the platform of a crowded street car, 
and who is thrown therefrom and injured by reason of the neg
ligent operation of the car, is, by voluntarily riding in such place, 
guilty of such contributory negligence as will defeat a recovery.  

2. Evidence as to the negligence of the defendant in the operation of 
the car examined, and held sufficient to require its submission to 
the jury.  

3. Witnesses: COMPETENCY. A witness who sees a moving car, and 
possesses a knowledge of time and distance, is competent to ex
press an opinion as to the rate of speed at which the car was 
moving. Omaha Street B. Co. v. Larson, 70 Neb. 591, followed 
and approved.  

4. Rulings of the trial court on the admission and exclusion of testi
mony examined, and held not to be prejudicially erroneous.  

5. Appeal: INSTRucTIoNs. It is not error to refuse instructions re-
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quested, where the substance of the instructions requested has 
been embodied In the court's charge to the jury.  

6. Instructions given examined, and held to have been properly given.  

APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed.  

John L. Webster and V. J. Connell, for appellant.  

Weaver & Giller, contra.  

GOOD, C.  

John F. Coffey, in his representative capacity as ad.  
ministrator of the estate of John Nelson, deceased, brought 
this action to recover damages for the death of said 
Nelson, and alleged that Nelson on the 11th day of 
October, 1903, was a passenger on one of defendant's 
street cars, and, while riding on the rear platform of 
i he car, was thrown off and killed; that the employees 

-nd servants of the defendant in charge of said car neg
ligently permitted the same to become crowded, and ran 
I he same at a high rate of speed around a curve in the 
defendant's railway track, thereby causing the said car to 

lve a sudden and violent lurch, which caused Nelson to 
Ir violently thrown from the car to the pavement, thereby 
causing his death. Defendant in its answer denied all 
negligence on its part, and alleged contributory negligence 

on the part of Nelson, and alleged that he was intoxi

cated at the time of his injury. There was a trial to a 
jury in, the court below, resulting in a verdict for $1,500 
in favor of the plaintiff. The court overruled defendant's 
motion for a new trial and entered judgment on the ver

dict, from which defendant appeals to this court.  
Defendant not only complains of the rulings of the trial 

court in the admission and exclusion of evidence and in the 

giving and refusing of instructions, but contends that the 

trial court should have directed a verdict for the defend

ant because Nelson came to his death solely from his own
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negligence. From the evidence it appears that Nelson 
boarded the car of the defendant at the intersection of 
Sixteenth and Dorcas streets to go north on Sixteenth 
street in the city of Omaha; that the car was somewhat 
crowded, the seats all being taken, perhaps some passen
gers standing in the aisle, and a number of passengers 
standing on the back platform; that Nelson took a posi
tion on the lower step of the rear platform and remained 
there until the accident; that two or three times the con
ductor of the car requested Nelson to step up and go in
side, but did not warn him of any danger, the request to 
step inside being given apparently to clear the way for 
passengers to get off and on the car. The car continued 
northward until it reached a point between Williams 
street and Pierce street, where Sixteenth street widens, 
the added width being all on the east side of the street, 
and the car tracks made a double curve in order to keep 
the tracks in the middle of the widened street. It is con
tended that the effect of running the car at a rapid rate 
over these curves is to sway the passengers to the west on 
entering the first curve, and then to the east as the car 
leaves the second curve to take the straight track again 
going north. It was at or near this point that Nelson 
fell or was thrown from the car. Plaintiff's testimony 
tended to show that the car was going at a rate of about 
20 miles an hour, and defendant's testimony that the 
speed was only about 8 or 10 miles an hour. There was a 
conflict in the testimony as to whether or not Nelson was 
under the influence of liquor at the time of the accident.  
The evidence also disclosed that immediately before the 
accident Nelson was standing on the lower step with his 
back to the east and his right hand holding the rail or 
handhold on the car; that he held to this rail after his feet 
were off the step; and that, when he fell or was throwii 
from the car, he landed a considerable distance from the 
track, striking on the back of his head, and receiving in
juries from which he became unconscious and soon died.  
It also appears that at the scene of the accident the track
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inclines north toward the viaduct, so that the car was run
ning on a down grade at the time Nelson fell, and that the 
car ran about 250 feet before it stopped after the accident.  

Defendant contends that, since Nelson chose to stand 
on the lower outside step of the platform after he was 
requested by the conductor to come up from the step and 

go inside, lie was guilty of such contributory negligence 
as a matter of law as forbids any recovery for damages.  
Our attention has been called to a number of cases that 
apparently hold that a party who elects to stand on the 
platform of a car is required to exercise the increased 
care that the increased danger entails, and that, if a pas
senger persists in standing on the step of the car after 
being warned of the danger and told to go inside, lie cam
not recover damages for injuries lie may receive by being 
thrown from the car. Nieboer v. Detroit E. R. (o., 128 
Mich. 486; Pike v. Boston E. R. Go., 192 Alass. 426; Gaff
a'y v. Union Traction Co., 211 Pa. St. 91. In the first of 
the above cited cases, however, it appears that the person 
injured had climbed upon the deadwood, or "bumper," at 
the rear of the car, outside of the platform. The cars 
were running in close proximity to each other, and the 
conductor suddenly stopped the car upon which plaintiff 
was riding, and plaintiff was caught and injured by the 
car following, which bumped into the rear of the car where 
plaintiff was standing on the deadwood. The "bumper" 
was not a place to be used under any circumstances by 
a passenger. The position the plaintiff took was an ex
tremely dangerous and perilous one, and the dangers of 

riding in such a position were apparent to any person of 
ordinary intelligence. The facts in that case are so dif

ferent from those in the case at bar we do not think that 

it can be of any real value in determining the question of 

contributory negligence in this case. In Pike v. Boston, E.  

R. Co., supra, it appears that the plaintff's intestate 

was injured, while riding upon the front platform of one 

of defendant's cars, in a collision between the car and 

22
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a repair wagon in the early hours of a dark and foggy 
morning. It appeared that the street car company had 
signs posted up on its cars giving notice that passengers 
riding on the front platform did so at their own risk, and 
that plaintiff's intestate knew and had read the notice.  
Morton, J., in writing the opinion, says: "In the present 
case the notice did not forbid passengers to ride on the 
front platform, but stated the terms on which, if they 
rode there, they would be carried, namely, at their own 
risk. * * * In the present case the defendant fur
nished a safe place for the plaintiff's intestate to ride in, 
and instead of riding there he rode on the front platform 
knowing that he thereby took the risk." Under the cir
cumstances, he was held to have assumed the risk, and 
plaintiff was not entitled to recover. In Gaffney v. Union 
Traction Co., supra, it was unequivocally held that a pas
senger riding upon the back platform of a street car, who 
gYoes onto the step while the car is in motion and is thrown 
off by a sudden jerk, is guilty of such contributory negli
gence as will bar a recovery. But in this state the rule 
seems to be otherwise. In Pray v. Omaha Street R. Co., 
44 Neb. 167, it was held that it was not such negligence 
for a passenger to stand on the front steps of a crowded 
street car while in motion as will prevent a recovery for 
injuries received on account of the negligence of persons 
in charge thereof. The rule in this case was followed and 
reaffirmed in the case of East Omaha Street R. Co. v. Go
dota, 50 Neb. 906. It would seem that a street railway 
company, which permits the use of its platforms and steps 
for the carrying of passengers and collects fares from the 
passengers riding in such places, is bound as a common 
carrier to use proper precaution for the protection of the 
passengers riding in such positions; and, in the absence 
of any warning to the passenger that such position is 
dangerous, and in the absence of any rule of the street 
railway company brought to the knowledge of the passen
ger that it will not be liable for injuries received by pas
sengers riding upon the platform or step, we think it can-
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not be said to be negligence per se for a passenger to ride 
in such position. A passenger riding in such position 
does not assume the risk of injury arising from the negli
gent operation of the car. In this case we think it was 
properly a question of fact whether or not plaintiff's in
testate was guilty of such contributory negligence as 
would bar a recovery.  

The defendant further contends that there was no com
petent evidence in the record of any negligence on the 
part of the defendant that would justify the submission 
of the case to the jury. The negligence complained of was 
the overcrowding of the car and the high rate of speed.  
The record is replete with evidence showing beyond cavil 
that the car was full, that passengers were standing in 
the aisle, and that the rear platform was quite well filled 
with passengers. Three witnesses testify that the car 
was moving at the rate of 20 miles an hour, and there were 
the other circumstances that at least one passenger stand
ing in the aisle was jostled from his feet, that passengers 
standing inside the car were jerked first one way and then 
the other by the lurching of the car, that the car ran about 
250 feet after the accident before it came to a stop, and 
that Nelson, when he went from the car, slid 10 to 15 
feet, notwithstanding the fact that when his feet struch 
the pavement he was still holding to the car. So, if this 
evidence was properly admitted, there was ample evidence 
to sustain the contention of the plaintiff that the car was 
moving at a high rate of speed, and, under the circum.  
stances of the crowded condition of the car with passen, 
gers standing on the platform and steps, it was proper for 
the jury to determine whether or not the defendant was 
guilty of negligence which caused Nelson's death.  

In this conniction defendant urges that the testimony 
of the witnesses Johnston, Albert Elsasser and Henning 
Elsasser, to the effect that the car was moving at the rate 
of 20 miles an hour, was improperly admitted, for the 
reason that there was no showing that these witnesses 
were competent to give an opinion as to.the rate of speed
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at which the car was going. This question has been be
fore this court on other occasions. In Omaha Street Rt.  
Co. v. Larson, 70 Neb. 591, this language is used: "We 
think that a witness who sees a moving car, and possesses 
a knowledge of time and distance, is competent to express 
an opinion as to the rate at which the car is moving." 
This rule was sustained by numerous authorities cited in 
the opinion, and is approved in the case of Lindgren v.  
Omaha Street R. Co., 73 Neb. 628. In the instant case 
it appears that the witness Johnston had been a locomo
tive engineer for two years, and that he was riding on the 
front platform of a car following close behind the one on 
which Nelson was riding. It also appears that both the 
Elsassers had been residents of the city of Omaha many 
years, that they lived at the time of the accident by the 
side of the track in question and immediately adjoining 
to the place where the accident occurred, that they both 
had been in the habit of observing street cars. All of 
these testified that they were able to state approximately 
the speed of street cars, and from their observation of 
the car in question knew and were able to state its rate 
of speed. Under the rule laid down in the foregoing cases, 
we think these witnesses were competent to give an opin
ion as to the rate of speed at which the car was moving.  

The defendant also contends that there was error in 
permitting the witnesses Mary Blair and Anna Nelson to 
impeach the defendant's witness Mead. -Mead, who was the 
motorman in charge of the car, on his cross-examination 
was asked whether or not he had stated at the coroner's in
quest that he was about 10 minutes behind time, and 
that he was hurrying to make up time, to which he an
swered that he had not so testified. The witnesses Blair 
and Nelson testified that he had made such a statement at 
the coroner's inquest. The point of the objection is that 
no time and place were stated in the question propounded 
to the motorman Mead. But he was asked whether or not 
he had testified before the coroner's inquest, and he an
swered that he remembered of testifying before the in-
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quest. The object of the rule requiring time and place 

to be fixed is to apprise the witness of when and where 

and under what circumstances lie was supposed to have 

made the statement to which his attention is called. In 

this case it appears that he recalled the fact of testifying 

before the coroner's inquest, and it would have been an 

idle form to have the stateiment of the exact time and 

place of the holding of the inquest. The witness was as 

fully apprised of the time and place as if it had been 

named in the question, and we can see no prejudicial error 

in not fixing the time and place in the question, especially 

in view of the fact that no objection was made to the form 

of the question when it was propounded to the motorman 

AIead.  
The defendant complains because the court refused to 

strike out a portion of one of the answers of the witness 

Johnston. The question, answer and motion are as fol

lows: "Q. low close were the two cars together? A.  

Well, we was between Williams and that first curve at the 

time he was thrown off the car he was on. 1ir. Webster: 

I'move to strike out that part of the statement, that lie 

was thrown off, as not being responsive to the question." 

The answer does not appear to be responsive to the 

question, and the court should, perhaps, have sustained 

the motion to strike. But, while it was error on the part 

of the court, in view of the whole of the tistimony of the 

witness Johnston, which showed that he was an eye-wit

ness to the accident and saw Nelson thrown from the car 

and fully detailed the manner in which the accident oc

curred, we fail to see how this error of the court could 

have prejudiced the rights of the defendant. At the most, 

it was only a voluntary statement of the witness in which 

he in effect repeated evidence that had been properly ad

mitted.  
Defendant complains of the court's refusal to give in

structions No. 2 and No. 4, asked by the defendant. From 

an inspection of the instructions given, we find that de

fendant's instruction No. 2 was embodied substantially in
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instruction No. 8, given by the court, and that instruction 
No. 4, asked by the defendant, was fully covered in the sixth paragraph of the court's charge to the jury. As to 
defendant's instruction No. 2, the same ground was cov
ered in almost the identical language, and in instruction 
No. 6 the court covered and properly instructed the jury 
on the same subject matter as was contained in instruc
tion No. 4, asked by the defendant. Under the circui
stances no error appears from the refusal to give these 
instructions.  

Defendant complains of the giving of instruction No.  10 by the court, not from any misstatement of the law, 
but for the reason that it is claimed that it finds no sup
port in the evidence. Defendant contends that there was 
'to evidence of any unusualy swaying or jerk of the car.  
This contention is not borne out by the record. There was 
ample evidence in the record tending to show that there 
was a violent lurching of the car at the time of the acci
dent, and so the instruction was peculiarly applicable to 
the evidence.  

Defendant complains of instruction No. 7, in the follow
ing language: "Before plaintiff can recover, he must 
go further and satisfy you by a preponderance of the evi
dence that the defendant was guilty of some act of negli
gence alleged in the petition." The complaint as to this 
instruction is that it was vague and indefinite, in that 
it does not tell the jury the precise act of negligence 
a~eged in the petition. But, in instruction No. 5, given 
by the *court, we find that the jury were told that their 
inquiry should be confined to the single proposition 
whether or not the car was being operated at a negligent 
rate of speed just prior to and at the time of the accident.  
There was no misstatement of the law in instruction No.  
7, and, taken in connection with No. 5, the jurY were 
properly instructed on this question. It is not necessary 
that the court should cover every point in a single in
struction. It is sufficient if the instructions taken alto-
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gether cover the issues to be submitted to the jury for its 
consideration.  

. Instruction No. 8 is complained of for the reason that 

the same is said to be vague, indefinite, uncertain, confus

ing, and misleading. No misstatement of the law is 

pointed out, and we have carefully examined the instruc

tion. While it is lengthy and complex, it contains no mis

statement of legal rules so far as we can ascertain. Under 

the circumstances the giving of the instruction is not re

versible error.  
We therefore recommend that the judgment of the dis

trict court be affirmed.  

DUFFIE and EPPERSON, CO., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED 

LULU TAYLOR V. C. LAWRENCE STULL, APPELLEE; BYRON 

CLARK, APPELLANT.  

FILED JUNE 7, 1907. No. 14,825.  

1. Attorney's Lien: BASTARDY PROCEEDINGS. Under section 3607, Ann.  

St., providing for attorneys' liens, the judgment in favor of the 

prosecutrix in a bastardy proceeding is subject to the lien of her 

attorneys for professional services in obtaining such judgment.  

2. -: ASSIGNMENT OF JUDGMENT. An assignment of such judgment 

after the filing of the attorney's lien does not affect such lien, and 

the assignee takes the judgment subject to the attorney's lien.  

APPEAL from the district court for Cass county: GEORGE 

A. DAY, JUDGE. Rever8ed.  

Byron Clark, pro s.

A. N. Sullivan, contra.
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GOOD, C.  

In this action Lulu Taylor recovered a judgment 
against C. Lawrence Stull in the district court for Cass 
county, in a bastardy proceeding, for $1,800, to be paid 
in equal quarterly instalments of $45 for a period of 
10 years. One thousand dollars was paid upon this judg
ment, leaving $800 still due. Byron Clark represented 
the plaintiff in all of the proceedings as her attorney, and 
about the time of the payment of the $1,000 filed an attor
ney's lien in the sum of $485, in which the plaintiff 
acquiesced, and joined with the attorney in giving notice 
of the lien to the defendant. Shortly afterwards she as
signed the judgment to her brother, Elmer Taylor, making 
the assignment specifically subject to the lien. Byron 
Clark made application in the original action to be per
mitted to enforce his attorney's lien against the defendant 
out of the unpaid portion of the judgment. The defendant 
Stull answered, and a trial was had to the court. The 
court found all of the issues of fact upon Clark's appli
cation in his favor, but held as a matter of law that a 
judgment in a bastardy proceeding was not subject to the 
lien of an attorney. From this judgment of the district 
court Clark appeals.  

The only question requiring determination is whether 
or not, under our statute providing for an attorney's lien, a judgment in a bastardy proceeding is subject to such 
lien. Section 3607, Ann. St., is as follows: "An attorney 
has a lien for a general balance of compensation upon any 
papers of his client which have come into his possession 
in the course of his professional employment; upon money 
in his hands belonging to his client, and in the hands of 
the adverse party in an action or proceeding in which the 
attorney was employed from the time of giving notice of 
the lien to that party." Under the last clause of this 
section, which provides for the lien upon money belong
ing to his client in the hands of the adverse party, such 
lien will ordinarily attach to a judgment in favor of the
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attorney's client in a proceeding in which the attorney was 
employed, and the lien will attach in this case to the 
judgment, unless a judgment in a bastardy proceeding is 
not subject to the lien of the attorney who represented 
the plaintiff in the proceeding.  

It is earnestly contended on behalf of the appellee that 
a lien will not attach to such judgment, for the reason 
that the money does not belong to the plaintiff in the 
action; that, while the judgment is nominally in her favor, 
she is in fact a trustee and receives and holds the money 
in trust for the support of the bastard child. With this 
contention we cannot wholly agree. It is doubtless true 
that in a measure she acts in a trust capacity, and the 
judgment awarded in such case is largely for the benefii 
of and for the support of the bastard child. But the 
iiother in such proceeding has a beneficial interest in 

ihe judgment. She is liable for the support of her child, 
and to the extent that she recovers from the father her 
burdens are lessened. She is also vested with the author
ity to bring the action in her own name. She is the one 
to whom the money is paid. She is the one who receives 
the money and discharges the- judgment when paid. She 
is the one who has the right to use and disburse the money 
for the support of the child. So, she does not act wholly 
in a trust capacity in the institution and recovery of 
a judgment in such proceeding. But, even if it should be 
held that she acts entirely in a trust capacity, still we do 
;ot think that would deprive an attorney of his right to a 
lien on a. judgment in such proceeding.  

It has been frequently held that judgments in favor 
of administrators, executors, and guardians, recovered in 
their trust capacity, were subject to the lien of their at
torneys in such actions, and that the trust fund recovered 
in such actions was liable for the attorney's liens. It was 
recently held in the case of Burlcigh v. Palmer, 74 Neb.  
122, that an attorney has a lien as compensation for his 
services and disbursements and for moneys received by 
him in his client's behalf in the course of his employment,
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and that this right of a lien'is not affected by the fact that 
the client is an executor or trustee, when the services were 
rendered, or money received, on behalf of the estate.  

We can see no real distinction between the liability of 
a judgment in favor of an administrator or executor and 
that in favor of a plaintiff in a bastardy proceeding to 
the lien of the attorney in such action for his professional 
services.  

Appellee urges in the case at bar that the client of the 
intervener was the mother, and that the fund in the hands 
of the adverse party belongs to the child. But, if it should 
be conceded that the mother in instituting the action acted 
in a trust capacity, then the employment of the attorney 
was in her behalf as trustee, and the services were ren
dered to her in her trust capacity, and the judgment would, 
nevertheless, be liable for the attorney's lien. We are 
therefore forced to the conclusion that the judgment in a 
bastardy proceeding is subject to the lien of the attorney 
representing the mother in procuring the judgment.  

The plaintiff in this action assigned the judgment to 
Elmer Taylor, but in the assignment it was made subject 
to the attorney's lien. Appellee contends that the as
signment of the judgment destroyed the lien, if any 
existed. To this contention we cannot assent, for the 
reason that the assignment was expressly made subject 
to the lien, and whatever rights Elmer Taylor received 
under the assignment were accepted subject to the lien of 
the attorney, and, as the amount of the lien was specified 
And certain, and plaintiff had consented thereto, we can
not see that either Elmer Taylor or the attorney could be 
prejudiced by such assignment, and we therefore hold that 
such assignment did not affect the right of the attorney to 
a lien on the unpaid remainder of the judgment.  

There are other questions urged in the brief of the 
appellee, but they do not appear to have been presented 
to the trial court, and were, in fact, waived by the plead
ings, and it is not necessary to consider them.  

For the reasons given, we recommend that the judgment
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of the district court be reversed and the cause remanded 
for further proceedings.  

DUFFIE and EPPERSON, CO., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED.  

LINCOLN TOWNSHIP, APPELLANT, V. KEARNEY COUNTY, 
APPELLEE.  

FILED JUNE 7, 1907. No. 14,854.  

1. County Commissioners: DISALLOWANCE OF CLAIMs. Action of the 
board of county supervisors in disallowing a claim against the 
county is final, unless appealed from.  

2. : NOTICE. The action of the board of county super
visors in disallowing a claim of a townslilp is not affected by the 
fact that the notice of such disallowance was mailed to a person 
who was an officer of the township at the time of the filing of the 
claim, but who had resigned his office, when the written notice 
was delivered by such ex-official to his successor in office within 
five days from the order of disallowance.  

APPEAL from the district court for Kearney county: 
ED L. ADAMS, JUDGE. Affirmed.  

Joel Hull, for appellant.  

L. C. Paulson and C. P. Anderbery, contra.  

GOOD, C.  

In October, 1904, Earl Watkins became ill with typhoid 
fever in Lincoln township, Kearney county, Nebraska.  
For about five months previous thereto he had worked 
as a farm hand and in other capacities in different parts 
of Kearney county. He was a minor about 18 years of
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age, and had neither parents nor relatives in Nebraska so 
far as known. At the time he became ill lie had no prop
erty or means of support. L. R. Brown, justice of the 
peace, ex officio overseer of the poor and chairman of the 
town board of Lincoln township, upon being notified of 
Watkins' illness and his need of care and attention, caused 
Watkins to be taken to a boarding house, and procured 
medical services and nursing until Watkins recovered.  
The bills for the boarding, nursing and medical attend
ance were presented to and allowed by the town board of 
Lincoln township, amounting to about $78. The town 
board directed its chairman and overseer of the poor, L.  
R. Brown, to file a claim against the county to reimburse 
the township for the expenditures so incurred. On the 
3d day of January, 1905, Brown verified the claim in favor 
of Lincoln township against Kearney county and filed 
the same with the county clerk of said county, and on the 
same day, being about to remove his residence from Lin
coln township, also filed his resignation as justice of the 
peace and ex officio overseer of the poor and member of 
the town board with said board, which resignation was 
then and there accepted. One Larson was appointed as 
his successor in office, took the oath and filed his bond 
with the county clerk of Kearney county on the 12th day 
of January, 1905, which bond was approved by the board 
of supervisors on the 21st day of February following. On 
the 21st day of February, 1905, the board of supervisors 
of Kearney county passed upon the claim of Lincoln 
township and rejected the same. On the day following 
the county clerk mailed a notice, addressed to L. R.  
Brown, giving notice that the claim of Lincoln township 
was rejected by the county board at its meeting held on 
the 21st day of February, 1905. It should be borne in 
mind that at this time Brown had ceased to be an officer 
of Lincoln township. The evidence shows that, within 
two or three days after the notice was mailed, Brown re
ceived the same through the post office. His successor in 
office, Larson, being at the time in the post office, Brown
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turned the notice over to him. Lincoln township did not 

appeal from the judgment of the board of supervisors dis

allowing its claim, but some months later filed another 

claim, covering the same items of expenditure, and differ

ing from the first claim only in the fact that it made the 

items more explicit and set them out in greater detail.  

In due time this claim was brought to the attention of the 
board of supervisors and was disallowed, for the reason 

that it represented the same items of expenditure which 

had been previously passed upon and rejected. From the 

order disallowing this claim Lincoln township appealed 

to the district court for Kearney county. The plaintiff 

filed its petition in the district court, setting up all the 

facts in great detail. The defendant county answered, 
admitting the corporate existence of each of the parties, 
pleaded the former adjudication of the county board, and 

denied all the other allegations of the petition. A jury 

was waived and trial had to the court, with findings and 

judgment for the defendant. Plaintiff brings the case to 

this court on appeal to review this judgment.  

This court has held repeatedly that the county board 

in passing upon such claims against the county acts 

judicially, and its findings have the same force and effect 

as a judgment, and are final unless appealed from. Taylor 

v. Davcy, 55 Neb. 153; Dixon County' v. Barnes, 13 Neb.  

294; Sion County v. Jameson, 43 Neb. 265; State v.  

]ierrell, 43 Neb. 575; Cunming County v. Thicle, 48 Neb.  

S88. Appellant contends, however, that the action of the 

county board in rejecting its claim on the 21st day of 

February, 1905, was nugatory and not binding upon ap

pellant, for the reason that appellant was not notified of 

the order of the board in rejecting its claim. We should 

be very glad if we could conscientiously adopt this view, 
for the reason that it appears froni the record that the 

claim of Lincoln township against Kearney county was 

just and meritorious, and we regret that there is a stum

bling block.that prevents the township from being reim

bursed for its expenditures incurred in its conmnendable
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and praiseworthy efforts to care for and help the needy 
within its jurisdiction. But, however much we should 
like to see plaintiff recover upon its just claim, courts are 
bound to interpret and follow the law as they find it. By 
section 4455, Ann. St., it is provided that "upon the dis
allowance of any claim, it shall be the duty of the county 
clerk to notify the claimant, his agent or attorney, in 
writing, of the fact, within five days after such disallow
ance. Notice mailed within said time shall be deemed 
sufficient." By this section the claimant is allowed twenty 
days from the order of disallowance in which to appeal.  
The object of the law in providing for notice to the claim
ant is that he may be informed of such disallowance, so 
that he may, if he feel aggrieved, appeal to the district 
court within the statutory time. In this case the notice 
was originally sent to L. R. Brown, who was an officer at 
the time of the filing of the claim; and, while he had 
ceased to be such officer at the time of the notice, yet the 
fact that the notice was delivered to the officer who suc
ceeded Brown within the five days after the disallowance 
of the claim informed the plaintiff of the action of the 
county board. It then had knowledge of the disallowance 
of its claim, and had the opportunity to appeal from the 
order of disallowance; but, instead of exercising that 
statutory right, it neglected to do so until it had lost its 
right of appeal and the order of disallowance had become 
final. Plaintiff's right having been determined and ad
judicated, it could not thereafter gain any rights by re
filing its claim.  

From what has been said, it follows that the judgment 
of the district court is right and should be affirmed, which 
we accordingly recommend.  

DUFFIE and EPPERSON, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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MARGARET SULLIVAN ET AL., APPELLANTS, V. FRANK P.  
CONRAD ET AL., APPELLEES.  

FILED JUNE 7, 1907. No. 14,863.  

1. Appeal: EVIDENCE. Rulings of the trial court In excluding certain 

evidence offered examined, and held prejudicial error.  

. : INsTRucTIO-s. Instructions that withdraw from the consid

eration of the jury any material issue in the case, properly pleaded 

and supported by competent testimony, are erroneous. Instruc

tions No. 6 and No. 8 examined, and held to withdraw a material 

Issue from the consideration of the jury.  

3. Intoxicating Liquors: DAMAGES: EVIDENCE. Under the civil dam

ages section of our liquor law (Ann. St., sec. 7165), under ordinary 

circumstances a saloon-keeper is not liable for damages resulting 

from the use of intoxicating liquors, where the liquors were sold 

by the saloon-keeper to a third person, who thereafter furnished 

the liquor to the person who became intoxicated and caused the 

injury complained of, if it appears that the saloon-keeper had no 

knowledge or reason to believe that the liquors sold to the third 

person were to be furnished to the person who became intoxicated.  

APPEAL from the district court for Jefferson county: 

WILLIAM HI. KELLIGAR, JUDGE. Reversed.  

W. J. Moss, for appellants.  

Heasty & Barnes, contra.  

GOOD, C.  

Margaret Sullivan, on behalf of herself and five minor 

children, brought suit in the district court for Jefferson 

county against Frank P. Conrad and Fred F. Borland, 
two licensed saloon-keepers in the city of Fairbury, and 

joined with them their respective sureties on their liquor 

license bonds, to recover for damages to their means of 

support which, she alleged, was caused by the two prin

cipal defendants selling intoxicating liquors to John Sul
livan, the husband and father of the plaintiffs. In her 

petition she alleged that both of said saloon-keepers sold 

and furnished to said John Sullivan intoxicating liquors
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from the 3d day of May, 1904, until the 23d day of Feb
ruary, 1905; that, by reason of the use of the intoxicating 
liquors so sold and furnished, John Sullivan became a 
drunkard and was incapacitated to support the plaintiffs; 
that on the 23d day of February, 1905, while intoxicated 
from liquors furnished by the principal defendants, he 
resisted arrest by the city marshal of the city of Fair
bury, and, while resisting said officer, was struck by him, 
and, by reason of the bloiv and of his intoxication, he fell 
upon the pavement and received injuries from which he 
died a few hours later. The jury returned a verdict in 
favor of the plaintiffs as against defendant Frank P. Con
rad and his bondsmen in the sum of $450, but found in 
favor of defendant Borland and his bondsmen. Plaintiffs 
moved for a new trial, which was denied, and now bring 
the action to this court for review.  

Complaint is made of certain rulings of the trial court 
in the exclusion of evidence, and in the giving and refus
ing of instructions. Plaintiffs offered direct evidence 
tending to show that the defendant Borland, during the 
period complained of, had sold and furnished liquors to 
John Sullivan. Among other things, Margaret Sullivan 
testified that her husband frequently brought home bottles 
or flasks of whiskey, which he drank, and one particular 
bottle, bearing the label, "Whiskey. Sold by Fred F. Bor
land, Fairbury, Neb.," was offered in evidence when she 
testified that she had seen her husband bring this partic
ular bottle home and drink the liquor therefrom. The 
court excluded this offer from the consideration of the 
jury. The defendant Borland and his bartenders testified, 
denying that they sold any liquors to John Sullivan dur
ing the time complained of. In view of the conflict be
tween the testimony of the plaintiffs and the defendants 
as to whether defendant Borland had sold any liquors to 
John Sullivan during the period named, we think that any 
fact or circumstance which would have a tendency to cor
roborate the testimony of either side was properly admis
sible. While there was no testimony that anyone saw
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Sullivan buy or procure this particular bottle of liquor 
from Borland, yet the fact that Sullivan brought home a 
bottle of liquor which bore the printed label of defendant 
Borland was a circumstance which tended in some de
gree to support and corroborate the evidence offered by 
plaintiffs, and, while it was not conclusive that the liquor 
in the bottle was furnished by Borland to Sullivan, it was 
a circumstance -which was proper to go to the jury for its 
consideration in determining the question as to whether 
or not Borland had furnished any of the liquors which 
contributed to the cause of the alleged loss of support.  
We are of opinion that this ruling of the court was error, 
and, as the jury found entirely in favor of Borland an(d 
his sureties, the ruling was prejudicial to the plaintiffs.  

Two instructions of the court are particularly com
plained of. The first one is as follows: "No. 6. In order 
to return a verdict in favor of plaintiffs for loss of sup
port caused by the death of Sullivan, you must be satis
fled by a preponderance of the evidence, not only that Sul
livan was intoxicated and that liquors furnished by Con
rad and Borland contributed to produce such intoxication, 
but, further, that his intoxication was a contributing 
cause to his death. Unless you are convinced that Sul
livan's intoxication contributed to produce the injury 
which resulted in his death, there can be no recovery in 
this suit." By the latter part of this instruction the court 
excluded from the 2onsideration of the jury any loss or 
injury sustained by the plaintiffs to their means of sup
port prior to the death of Sullivan. It must be borne in 
mind that the plaintiffs sue to recover for damages to 
their means of support from the 3d day of May, 1904, 
thenceforward, and that they complain of the injury to 
their means of support prior to, as well as after, the death 
of the husband and father. The means of support might 
be only partially impaired prior to his death and wholly 
lost thereafter, but the fact that the means of support 
was wholly cut off did not preclude the plaintiffs from 

23
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recovery for any injury sustained prior thereto which the 
ewidence would show them to have sustained. The de
fendants contend that there is no evidence in the record 
that would warrant any finding of any loss of support 
prior to the death of Sullivan. It becomes necessary, 
therefore, to determine whether or not there is sufficient 
evidence offered to entitle this question to be submitted to 
the jury. We have examined the evidence with consider
able care, and, while the evidence is neither clear nor satis
factory as to any loss of support prior to the death of Sul
livan, yet there was evidence that Sullivan spent part of 
his earnings in the saloons, that he drank to excess and on 
a few occasions was drunk, and that he did not attend to 
his work and duties as well as he did before he became 
addicted to the excessive use of intoxicants. We are of 
opinion, on the whole, that the evidence was sufficient to 
warrant the court in submitting to the jury for its deter
muination the question of the injury to plaintiffs' means of 
support occurring previous to the death of Sullivan. By 
the instruction referred to the court withdrew this ques
tion from the consideration of the jury. We think, under 
the circumstances, this instruction should not have been 
riven, and that it was prejudicial to the plaintiffs.  

That part of instruction No. 8 complained of is in the 
following language: "If Conrad or Borland did not fur
itish to Sullivan any of the liquor which contributed to 
produce the intoxication that resulted in his death, then 
you cannot return a verdict against them or their bonds
men, and you must be satisfied by a preponderance of 
the evidence that either Conrad or Borland furnished to 
Sullivan liquors which contributed to such intoxication, 
or you must find for the defendants, and your verdict can 
in no event be against either one of the principal defend
ants and their respective bondsmen, unless you are con
vinced by a preponderance of the evidence that he sold or 
furnished Sullivan intoxicating liquors-which contributed 
to the intoxication which in whole or in part caused his 
death." This instruction contains the same vice as in-
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struction No. 6, except that it enlarges and amplifies the 
same view, which was improperly given the jury in No 
6. The same observations that apply to No. 6 apply also 
to No. 8.  

Complaint is also made of instruction No. 5, which is 
in the following language: "You are instructed that the 
fact that the witness Joe Burke purchased a pint of 
whiskey at defendant Conrad's place of business on the 
day of the accident, which he subsequently gave to Sul
livan, can have no bearing upon Conrad's liability in this 
suit, except on the issue of Sullivan's intoxication at the 
time of his death, for the reason that Mr. Conrad had 
no notice or knowledge that Burke intended that Sulli
van was to have any part of such liquor. Evidence that 
Burke did give the liquor purchased to Sullivan was 
admitted for your consideration only for the reason that 
it tended to show Sullivan's intoxication at the time lie 
was killed." The evidence discloses that on the after
noon preceding the death of Sullivan he drank a single 
glass of whiskey at the bar of defendant Conrad. It fur
ther shows that the witness Joe Burke the same afternoon 
purchased a pint of whiskey from defendant Conrad, and 
that Burke gave a part of this whiskey to Sullivan, which 
Sullivan drank, and that the whiskey so furnished Sul
livan by Burke contributed to his intoxication which 
caused his death. The court permitted the evidence to 
gc to the jury for the purpose of showing Sullivan's in
toxication at the time he received the injury that caused 
his death, and, by the instruction, informed the jury that 
this could have no bearing upon Conrad's liability in the 
suit, in the absence of any evidence that Conrad had no
tice or kiiowledge that the liquor bought by Burke was 
intended for Sullivan. This presents a phase of our 
liquor law that, so far as we are aware, has not been 
determined by this court; that is, whether or not a saloon
keeper is liable to one who uses intoxicating liquors and 
by reason of such intoxication is injured, when the in
jured person did not obtain the intoxicating liquors from
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the saloon-keeper, but from a person to whom the saloon
keeper had sold or furnished intoxicating liquors, without 
notice or knowledge that such liquors were to be given or 
furnished to the person who received the injury. Whether 
he is liable in such a case depends upon whether the 
injury can be said, under the circumstances, to grow out 
of the saloon-keeper's traffic in intoxicating liquors. In 
such case there is no traffic in intoxicating liquors be
tween the saloon-keeper and the person who received the 
injury. The traffic in such case is limited to the person 
who purchased the liquor. To hold the saloon-keeper 
liable under such circumstances would deprive him of 
any benefit from the exercise of the most careful judg
inent in the sale of liquors. If he may be held liable 
where the sale or furnishing of the liquor is removed one 
step from the person who becomes intoxicated and in
jured, either in time or person, then we are at a loss to 
know where the line might be drawn. If he may be held 
liable in such case, we see no reason why he should not 
be held liable if he should sell to A, who might a month 
or a year thereafter give the liquor to B, who from its use 
might become intoxicated and injured. Or, to go further, 
he might exercise the utmost caution and good judgment 
in selling to A, who might thereafter give the liquor to B, 
and B furnish it to C, and so on through a half a dozen 
persons, until the liquor originally sold to A, might a 
year thereafter be given by some third or fourth person 
to an habitual drunkard, who would become intoxicated 
and suffer an injury, which would impair the means of 
support of the wife and family of the habitual drunkard, 
to whom the saloon-keeper under no circumstances would 
have sold or furnished any liquor. We do not think such 
a construction of our liquor law is warranted, nor do we 
think that injuries under such circumstances were con
templated by the framers of the civil damage section of 
our liquor statute. We have not been cited to any au
thorities in point by counsel for either side, but we find 
support given to this view in Black, Intoxicating Liquors,
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sec. 294, from which we quote the following: "As a rule, 

the liability under the civil damage laws is confined to 

the person who directly caused the intoxication com

plained of, by furnishing liquor to the inebriate. If the 

same liquor has passed through several hands, this does 

not establish a joint or successive liability on the part of 

all those who have sold it. Thus, if A sells liquor to B, 

and B sells it to C, and C thereby becomes intoxicated 

and injures D, the latter has a right of action against B, 
but not against A." The rule might be different, how

ever, if the first vendor knew, or had good reason to be

lieve, when he sold the liquor, that the purchaser in

tended to furnish it to a third person, if such third per

son thereafter became intoxicated and thereby caused 

damage to himself or another.  
There are other errors complained of; but, since this 

cause must be reversed for the reasons heretofore given, 
and the other errors complained of do not appear likely 

to arise upon a new trial, we refrain from considering 

them.  
For the reasons given, we recommend that the judg

iment of the district court be reversed and the cause re

manded for a new trial.  

DUFFIE and EPPERSON, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is reversed 

and the cause remanded for further proceedings.  

REVERSED.  

HARRY FORD V. STATE OF NEBRASKA.  

FILED JuNE 7, 1907. No. 14,695.  

1. Statutes: CONSTRUCTION. In construing a statute It will not be pre

sumed that the legislature intended any provision of an act to be 

without meaning.
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2. Intoxicating Liquors, Keeper of. A person who is found In pos
session of intoxicating liquors, with the intention of disposing of 
same without license, is a keeper within the meaning of the pro
visions of section 20, ch. 50, Comp. St. 1905.  

3. Criminal Law: INFORMATION: SEVERAL COUNTS: VERDICT. Where sev
eral counts are included in the same information, a conviction on 
one count may be sustained, although the jury ignore the others, 
and a judgment upon one of several counts, with no verdict as to 
the others, operates as an acquittal on the other counts. Casey v.  
State, 20 Neb. 138, overruled.  

ERROR to the district court for Gage county: WILLIAM 
H. KELLIGAR, JUDGE. Affirmed.  

Rinaker & Bibb, for plaintiff in error.  

W. T. Thompson, Attorney General, and Grant G. Mar
tin, contra.  

JACKSON, C.  

The plaintiff in error was prosecuted for a violation of 
the Slocumb law. The information contains four counts.  
The jury returned a verdict of guilty on the second count 
and ignored the other three. A motion in arrest of judg
nent was interposed on the ground that the count upon 
which the verdict of guilty was rendered does not charge 
an offense punishable under the laws of the state. The 
motion was overruled, and a judgment of conviction ren
dered on the verdict. The count upon which the convic
tion rests is as follows: "Said S. D. Killen, county at
torney aforesaid, further upon his oath gives this court 
to understand that on or about the 9th day of July, 1905, on the second floor of the two-story brick building at the 
southeast corner of Third and Court streets in the city of 
Beatrice, Gage county, Nebraska, Harry Ford then and 
there did unlawfully keep and have for sale certain intoxi
cating liquors, to wit, whiskey, without having first ob
tained a license or druggist's permit therefor; that said 
intoxicating liquor above described was intended to be 
and was then and there by said Harry Ford being kept
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for sale unlawfully without license or druggist's permit 

tierefor, nor was said whiskey kept for sacramental or 

mechanical purposes, nor for home consumption, but said 

whiskey was kept for sale by said Harry Ford unlawfully 

and contrary to the form of the statute in such case pro

vided, and against the peace and dignity of the state of 

Nebraska." 
The complaint is made under the provisions of section 

20, ch. 50, Comp. St., 1905, the portion of which involved 

in the inquiry is as follows: "Hereafter it shall be unlaw

ful for any person to keep for the purpose of sale without 

license any mualt, spirituous, or vinous liquors in the state 

of Nebraska, and any person or persons who shall be 

found in possession of any intovicating liquors in this 

state, with the intention of disposing of the same without 

license in violation of this chapter, shall be deemed guilty 

of a misdemeanor and on conviction thereof shall be fined 

or imprisoned as provided in section eleven of this chap

ter." The objection urged against the information is that 

it does not charge that the defendant was found in pos

session of the liquors unlawfully kept for sale, that the 

gravamen of the offense lies in the fact of being found in 

possession, and that the complaint omitting the words 

"found in possession," therefore, states no offense under 

the statute. We do not assent to that construction. The 

statute should be construed with reference to its object, 

the connection with which the provisions are used, the 

evident intention of the legislature, and so as to give it a 

practical operation, so far as possible. The word "keep" 

denotes possession, and the statute makes the fact of be

ing found in possession evidence that the person so found 

is keeping intoxicating liquors within the meaning of 

the statute, and, if it is further shown that the possession 

is coupled with an "intention of disposing of the same 

without license in violation" of the law, the crime is com

plete. The complaint is not very artistically drawn. It 

will be noticed that it does not charge in the language of 

the statute that the liquors were kept with the intention
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of disposing of them without license. The allegation is 
that the liquor "was intended to be and was then and there 
by said Harry Ford being kept for sale unlawfully without 
license." It is sufficient to charge a statutory misde
meanor in the language of the statute, but a complaint is 
not necessarily fatal because it fails to use the precise 
words of the statute. If plain language of a precisely 
equivalent meaning is used, it is generally held to be suffi
cient. The construction contended for would apparently 
make the first clause of the section meaningless. We think 
that the complaint was sufficient against an attack coming 
for the first time after conviction.  

Complaint is also made that the verdict does not respond 
to all the counts of the information, and that the verdict 
is therefore contrary to law under our holdings in Wil
liams v. State, 6 Neb. 334, and Casey v. State, 20 Neb.  
138. In the case of Williams v. State the identical ques
tion was not involved, and that case is not to be taken as 
authority on the question now being discussed. The hold
ing in Casey v. State was put upon the ground that, hav
ing adopted the Ohio code, we were bound to follow the 
courts of that state in the construction accepted by them.  
The supreme court of Ohio, however, no longer follows the 
rule contended for. Jackson v. State, 39 Ohio St. 37. The 
general rule is that a verdict of guilty on one count, with
out responding to other counts in the same information, is 
equivalent to a verdict of not guilty as to such other 
counts. Wharton, Criminal Pleading, sec. 740. In fact, 
so far as the writer has investigated the question, this 
court stands alone in holding to a contrary doctrine. The 
case of Casey v. State, supra, was reviewed and criticised 
by the supreme court of the United States in Selvester v.  
United States, 170 U. S. 262, where the principle is dis
cussed and the general rule announced as being contrary 
to our decision. A well-considered case on the subject is 
that of State v. McNaught, 36 Kan. 624, where the au
thorities are reviewed. The reason which induced the de
cision in Casey v. State, supra, no longer prevails, and

312 NEBRASKA REPORTS. [VOL. 79



Voo. 79] JANUARY TERM, 1907. 313 

Bazelman Lumber Co. v. Hinton.  

there remains no reason why our decision in this case 

should not rest upon correct principles of law and be in 

harmony with the weight of authority.  

It is said that the second count of the information is 

insufficient for the further reason that it is not charged 

that the offense was committed in the state of Nebraska.  

It will be observed that the charge is that the offense was 

committed "in the city of Beatrice, Gage county, Ne

braska." We do not regard the omission of the word 

"state" as being at all important to the validity of the 

complaint.  
The only remaining assignment of error relates to the 

sufficiency of the evidence to sustain the verdict. There 

is direct evidence to justify the jury in finding that the 

defendant rented the rooms in which the liquor was found, 
that he assisted in taking the liquor to the rooms, and 

directed one Fisher with reference to the sales and the 

prices to be charged, and that he received the proceeds of 

the sales in cash.  
We find no reversible error in the record, and recom

mend that the judgment be affirmed.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

BAZELMAN LUMBER COMPANY, APPELLEE, V. JAMES W.  

HINTON ET AL., APPELLEES: PEARL JOHNSON ET AL., 

APPELLANTS.  

FILED JUNE 7, 1907. No. 14,798.  

1. Vendor and Purchaser: CHATTEL MORTGAGE, LIEN OF. A bona ftde 

purchaser of real estate, without notice of an existing chattel 

mortgage given by his vendor on a dwelling house situate thereon, 

takes the title free from the lien of such chattel mortgage.  

2. Mortgage Forclosure: EVIDENCE. It IS not Incumbent on the plain-
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tiff in an action to foreclose a real estate mortgage to prove title 
to the real estate in the mortgagor as against such mortgagor and 
his privies.  

APPEAL from the district court for Boyd county: 
JAMES J. HARRINGTON, JUDGE. Reversed with direction. .  

D. A. Harrington and W. T. Wills, for appellants.  

M. F. Harrington, contra.  

JACKSON, C.  

The evidence in this case is somewhat conflicting, but 
we think the following facts may fairly be said to have 
been established: On July 2, 1902, J. W. Hinton purchase(] 
of the Pioneer Townsite Company lots 4, 5 and 6, in block 
1, in the town of Bristow, Boyd county,. for an agreed con
sideration of $325, of which sum $81.25 was paid in cash.  
The townsite company gave him a written contract for the 

conveyance of the premises by warranty deed upon com
pletion of deferred payments. Hinton erected on these 
premises a small dwelling house and a livery barn. On 
November 7 of that year Hinton gave the plaintiff a chat
tel mortgage on these buildings to secure an indebtedness 
of $915.35. This mortgage was filed and entered on the 

chattel mortgage index of Boyd county on the 14th of 
the same month, but not recorded. The mortgage was 
taken by the plaintiff with the knowledge of Hinton's 

eqiitable interest in the real estate. Hinton was in
debted to the defendant Pearl Johnson in about the sum 

of $550, and on January 23, 1903, he, joining with his 

wife, assigned the contract from the Pioneer Townsite 
Company to Pearl.Johnson in satisfaction of his indebted
ness to her. Mrs. Johnson paid Hinton $80 additional in 
cash, and assumed the remainder due on the contract, 
which she paid out, and received from the Pioneer Town
site Company on August 31, 1903, a warranty deed to the 
real estate. The contract with the Pioneer Townsite 
Company and assignment to Mrs. Johnson were recorded
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and entered in the numerical index in the office of the 
county clerk of Boyd county January 31, 1903, and the 
deed from the Pioneer Townsite Company to Mrs. John
son was recorded and entered in the index on September 
25, 1903. The transactions between Hinton, Mrs. John
son and the Pioneer Townsite Company were all without 
knowledge, on the part of Mrs. Johnson, of the chattel 
mortgage to the plaintiff. On the 16th day of August, 
1904, Pearl Johnson and her husband mortgaged said 
real estate to the intervener, M. P. Meholin, to secure a 
loan of $700, payable January 1, 1905. This mortgage 
was recorded on the date of its execution. On October 
13, 1904, plaintiff instituted this action in the district 
court for Boyd county for the purpose of foreclosing its 
chattel mortgage. Pearl Johnson and her husband an
swered, claiming title free from the chattel mortgage lien.  
Meholin intervened, claiming a first lien on the premises 
by reason of his mortgage and praying a foreclosure 
thereof. In the trial court, the decree was for the plain
tiff, establishing its mortgage as a first lien on the build
ings. Meholin had a decree foreclosing his real estate 
mortgage and establishing his lien subject to the plain
tiff's lien on the buildings. The Johnsons and the in
tervener appeal.  

The case of Holt County Bank v. 'Tootle, Livingston & 
Co., 25 Neb. 408, is cited by the appellees to sustain the 
decree. From the statement of that case it appears that 
Bridget Gorian bought a lot in the village of O'Neill 
under contract, by the terms of which she paid $25 in 
cash, and was to pay $50 later. She erected a building 
on this lot, and to secure an indebtedness to Tootle, Liv
ingston & Company gave that firm a chattel mortgage on 
the building, the mortgagee not being aware of the fact 
that Gorman had any interest in the real estate. Prior 
to the execution of the chattel mortgage. a lumber firm 
filed a lien for material furnished in the erection of the 
building. Gorman wns also indebted to the Holt county 
Bank, and later secured that indebtedness by a real estate

Vor,. 79]1 315



NEBRASKA REPORTS. [VOL. 79
Bazelman Lumber Co. v. Hinton.  

mortgage covering the lot. The bank assumed the pay
ment of the mechanic's lien, and took an assignment of 
the contract of purchase and a quitclaim deed from Gor
man. This latter transaction was with knowledge of the 
chattel mortgage to Tootle, Livingston & Company. The 
bank paid off the remainder due on the contract for the 
purchase of the lot, and took a deed from the owner of 
the legal title. Tootle, Livingston & Company foreclosed 
their chattel mortgage, and bid the building in at the sale.  
They then brought suit against the bank for the value of 
the building, which had not been removed from the 
premises, and it was held that, while the bank was en
titled to be subrogated to the rights of the mechanic's 
lien holder, it was liable to the purchaser at the chattel 
mortgage sale for the value of the building, diminished 
by the amount of the mechanic's lien. The reasoning in 
the case is that, had the bank proceeded to foreclose its 
real estate mortgage, it would have been entitled to a lien 
on the premises superior to that of the chattel mortgage, 
but, having taken a quitclaim deed from the mortgagor, 
with knowledge of the chattel mortgage lien, it acquired 
thereby the interest of the mortgagor only, subject to the 
incumbrance of the chattel mortgage. We do not regard 
the holding in that case as controlling under the facts in 
this case. It is authority to the extent that it is there said 
that a chattel mortgage, given on buildings by the owner 
of real estate, is valid as between the parties, but the liti
gation here is between one claiming under a chattel mort
gage and a subsequent purchaser and lien holder in good 
faith. The features which control the case of Holt 
County Bank v. Tootle, Livingston & Co., supra, are en
tirely lacking in the case at bar.  

Another 'contention of the appellee is that, because the 
title to the real estate was not proved to have been in the 
Pioneer Townsite Company at the time they gave the 
contract and deed, the defendants must fail, and our 
attention is called to the case of Gilman v. Grossman, 
75 Neb. 696. An examination of that case discloses that

316
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Gilman sought to foreclose a mortgage, and in the action 

instituted for that purpose Crossman was made defend

ant, it being charged in the petition that he claimed title 

under a sheriff's deed issued in tax foreclosure proceed

ings against the premises. Crossman filed a general 

denial, and alleged that he was the owner in fee simple of 

the premises and in possession thereof under claim of 

title. He was permitted at the trial to testify, without 

objection, that he was the owner of the premises and in 

possession under claim of title. The source of his title 

was not traced, and it was held that, while it was not 

necessary for the mortgagee to prove title to the mort

gaged premises in the mortgagor as against the mort

gagor and his privies, because they are each estopped by 

the execution of the mortgage from denying the mort

gagor's title, yet, as against a defendant who claims title 

adversely to a mortgagor, this rule does not apply. Here 

again the case differs from the case at bar. While the 

plaintiff in this action claims no interest in the real estate, 

yet his interest in the subject matter is traced to the saum 

source as that from which the defendants derive their 

claim of right.  
Our conclusion is that the judgment of the district 

court was erroneous. We have reached that, conclusion 

reluctantly, because the consideration for the plaintiff's 

chattel mortgage was lumber and material furnished by 

the plaintiff for the erection of the buildings on the real 

estate involved; but we cannot ignore legal principles 

for the purpose of aiding the plaintiff in its dilemma.  

The defendant Pearl Johnson took title to the real estate 

free from the lien of the plaintiff's chattel mortgage, and 

the intervener Meholin should be decreed to have a first 

lien thereon under his real estate mortgage.  

It is recommended that the decree of the district court 

be reversed and the cause remanded, with directions to 

enter a decree in conformity with this opinion.  

AMES and CALKINS, CC., concur.



318 NEBRASKA REPORTS. [VOL. 79 
Russell v. Estate of Close.  

By the Court: For the reasons given in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded, with directions to enter a decree in 
conformity with this opinion.  

REVERSED.  

MARY G. RUSSELL, APPELLEE, V. ESTATE OF JOHN A. CLOSE 
ET AL., APPELLANTS.  

FILED JUNE 7, 1907. No. 14,836.  

Witnesses: COMPETENCY. In an action against the representative of a 
deceased person, founded on an alleged contract between th 
plaintiff and the deceased, where the execution and delivery of : 
contract is denied, the plaintiff is an incompetent witness to prove 
the fact of delivery.  

APPEAL froln the district court for Dodge county: Co 
tAD HOLLENBECK, JUDGE. Re 8ersed.  

George L. Loomis and H. C. Maynard, for appellants.  

J. C. Cook and Stinson & Martin, contra.  

JACKSON, C.  

The plaintiff had judgment in an action against the rep
resentative of a deceased person. One cause of action was 
founded on a written promise of the deceased to pay the 
plaintiff $1,000, or leave that sum to be paid to her at his 
death for services rendered as housekeeper, companion 
and nurse. The execution and delivery of this instrument 
were put in issue by objections to the allowance of the 
claim. The trial was to a jury. The foundation for the 
introduction of the instrument in evidence was through 
the testimony of the plaintiff, who was permitted, over the 
objection of the defendant, to testify that the signature 
was that of the deceased person and that the document
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had been in her possession since its execution. The ad
mission of this evidence is assigned as error.  

It is provided by section 329 of the code: "No person 
having a direct legal interest in the result of any civil 
action or proceeding, when the adverse party is the rep
resentative of a deceased person, shall be permitted to 
testify to any transaction or conversation had between the 
deceased person and the witness, unless the evidence of 
the deceased person shall have been taken and read in 
evidence by the adverse party in regard to such transac
tion or conversation, or unless such representative shall 
have introduced a witness who shall have testified in re

gard to such transaction or -conversation, in which 
case the party having such direct legal interest may be 
examined in regard to the facts testified to by such 
deceased person or such witness, but shall not be per
mitted to further testify in regard to such transac
lion or conversation." Construing this provision of 
the code, it was held in Kroh v. Heins, 48 Neb.  
691, that the word "transactions" as there employed em
braces every variety of affairs which form the subject of 
negotiations or actions between the parties. It is possi
ble that the testimony of the plaintiff that the contract 
wvas in the handwriting of the deceased might be held to 
be evidence of an independent fact, which any one ac
quainted with the handwriting could testify to, but the 
rule could not be extended to permit the plaintiff to prove 
delivery by her own evidence, and the objection to her tes
timony for the purpose of proving delivery should have 
been sustained.  

For the error of the trial court in admitting the testi
mony of the plaintiff to prove the delivery of the contract 
by the deceased, we recommend that the judgment be re
versed and the cause remanded.  

AMES, C., concurs.  

CALKINS, C., not sitting.
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Kohler v. Hughbanks.  

By the Court: For the reasons stated in the foregoing 
opinion,. the judgment of the district court is reversed 
and the cause remanded.  

REVERSED.  

GUSTAv D. W. KOHLER, APPELLEE, V. GEORGE B. HUGH
BANKS, APPELLANT.  

FILED JuNE 7, 1907. No. 14,852.  

Appeal: HARMLESS ERROR. The action of a trial court In withdrawing 
a cause of action from the consideration of the jury will not be 
held erroneous on account of the reason given therefor by the 
court, If the withdrawal is proper for any reason.  

APPEAL from the district court for Dawson county: 
BRUNO 0. HOSTETLER, JUDGE. Affirmed.  

J. H. Linderman and George C. Gillan, for appellant.  

E. A. Cook, contra.  

JACKSON, C.  

The plaintiff, as landlord, sued the defendant for rentals 
and had judgment, from which the defendant appeals.  

The items involved were $15 for the use of alfalfa, land, 
$23.50 for rent of a small pasture, and $10 for use of a 
larger pasture. The item of $15 for alfalfa was admitted.  
That of $23.50, rental of small pasture, was eliminated by 
the trial court, and the aiount of recovery on the last 
item was dependent upon the number of head of stock 
kept in the larger pasture. The judgment was for $59, 
and is assailed as being contrary to the evidence.  

Both parties agree that the use of the larger pasture 
was worth 40 cents a month per head of stock pastured, 
and the evidence on behalf of the plaintiff tends to prove 
that the defendant had 26 head of cattle in the pasture for 
5,} months, besides as many as 11 head of horses at a time 
when they were counted by one of the plaintiff's witnesses.
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The stock thus accounted for was in addition to 1.0 head 
which the defendant was entitled to have pastured free.  
The defendant testified that he had only 20 cattle in the 
pasture in all, and those for 5 months, besides 8 horses for 
3 or 4 days. Judgment for a less amount would have been 
more in accord with our own ideas of a just determination 
of the litigation, but the weight to be given to the evi
dence involves a question exclusively within the province 
of the jury, and we are not at liberty to disturb their 
findings, where there is a substantial conflict in the evi
dence.  

The answer contained a counterclaim, all items of which 
were put in issue by denial, and, with one exception, sub
muitted to the jury upon conflicting evidence. The find
ings of the jury as to the defendant's cause of action are 
conclusive within the rule already stated.  

The exclusion of one item of the defendant's counter
claim is challenged as erroneous. It appears that a single 
well supplied the water for the two pastures referred to, 
and that the lease of the farm upon which these pastures 
were situate provided that the defendant should keep 
the pump and windmill in repair, the plaintiff to furnish 
the material for that purpose. The item of defendant's 
counterclaim excluded was $30 for pumping water by 
hand during h time when it was claimed the mill was out 
of repair and incapable of pumping sufficient water to 
supply the needs of all the cattle kept in the pasture.  
The trial court held that the cost of pumping water by 
hand was not a proper measure of damages. We think 
the item was properly excluded for another reason. The 
obligation to repair the mill rested upon the defendant by 
the express terms of his contract, and the evidence does 
not disclose that he ever requested the plaintiff to fur
nish material for that purpose. There was some talk about 
a new mill, which was ultimately provided, so that under 
no theory of the case was the defendant entitled to have 
his claim for pumping water considered by the jury.  

24
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We recommend that the judgment of the district court 
be affirmed.  

AMES and CALKINS, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

MARY E. WIRSIG, GUARDIAN, APPELLEE, V. GEORGE F.  
SCOTT ET AL., APPELLANTS.  

FILED JUNE 7, 1907. No. 14,859.  

1. Domicile: PRESUIPTIONS. The domicile of the parents is presum
ably the residence of their minor children, but that presumption 
may be overcome by facts and circumstances showing a different 
condition.  

2. Guardians: APPOINTMENT: COLLATERAL ATTACK. Where minor chil
dren over the age of 14 years apply for and, with the consent of 
their parents, procure the appointment of a guardian of their 
persons and property, the proceeding is not open to collateral at
tack on the ground that the parents are the natural guardians 
of their children.  

APPEAL from the district court for Loup county: 
JAMES R. HANNA, JUDGE. Affirmed.  

A. S. Moon, for appellants.  

Guy Laverty and A. M. Robbins, contra.  

JACKSON, C.  

Alfred Wirsig resides in school district No. 23, Loup 
county. He purchased a valuable farm in school district 
No. 5 of that county. He is the father of two children, 
Otway Wirsig, aged 17, and Alpha Wirsig, aged 15. In 
July, 1905, these children went to live on the farm in 
school district No. 5, under an agreement with their father 
that they should take charge of the farm, use so much of it
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as they choose, and pay a crop rent therefor. They kept 
house by themselves, the furniture having been given them 
for that purpose. They owned three head of horses and 
ten head of cattle, which, with stock belonging to the 
father, they kept on this farm. At their request and with 
the consent of their parents, Mary E. Wirsig, an aunt, was 
by the county judge of Loup county appointed guardian of 
their persons and estate. The guardian resided in school 
district No. 5. On September 11, 1905, they at
tempted to attend the public school in district No. 5, 
where they then resided. The teacher, by direction 
of the board, refused to receive them into the 
school. This action was instituted by the guardian, on be
half of her wards, to enjoin the board and teacher from 
interfering with their attendance at the school. A tem
porary injunction was allowed, which on final hearing 
was made perpetual. The defendants appeal.  

The refusal of the officers of the district to allow these 
children to attend the school in district No. 5, was put 
upon the ground that they were nonresidents of the dis
trict, and prior to the commencement of this action, on 
the advice of counsel, who informed them that it might 
save litigation, they tendered fees as nonresident pupils, 
the tender of fees was refused, and the denial of their 
right to attend the school was absolute.  

The first question presented by the appeal is that the 
proceedings resulting in the appointment of the guardian 
were void, and that the action was improperly brought in 
the name of Mary E. Wirsig, guardian. This contention 
is put upon the ground that the parents are the natural 
guardians, and that, while living, a guardian cannot be 
appointed unless the unsuitableness of the parents is ad
judicated, and numerous authorities are cited in support 
of that contention. That rule is applicable where the ap
pointment of a guardian is resisted by the parents, but 
we know of no rule of law which will prevent the parents 
from voluntarily surrendering the custody and control of 
their children to a suitable guardian, if they choose to do
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so, and, having taken that course and the proceedings 
being regular on their face, the appointment cannot be 
collaterally attacked, and the guardian, standing in loco 
parentis to the children, may maintain the action. Mizner 
v. School District, 2 Neb. (Unof.), 238. Nor does the fact 
that the children are not members of the same household 
with their guardian militate against this rule.  

It is urged, further, that the legal domicile of the minor 
children is necessarily with their parents. That is a 
mere presumption, and is overcome by the facts showing 
a different condition. McNish v. State, 74 Neb. 261. The 
evidence is positive, direct, and without conflict, that the 
children did not move into school district No. 5 for the 
purpose of obtaining school privileges, and is sustained 
by the facts and circumstances shown to surround their 
removal. The case is governed in principle by the rule 
in State v. Selleck, 76 Neb. 747, where it was said: "If a 
family, or the person or persons having the legal custody 
and control of children of school age, remove to and live 
in a school district other than the district of theik legal 
residence, and such removal is not for the purpose of 
obtaining school privileges, but is principally from other 
motives, such children are entitled to free school privi
leges while so living in the district." It is the policy of 
the state, declared in our fundamental law and followed 
by legislative enactment, to provide free public school 
privileges for children of school age, and that privilege 
must not be unreasonably denied. There is no equity in 
the position taken by the defendants. The children are 
residents of the school district within the meaning of the 
law. They are taxpayers and contribute to the support 
of the school which they sought the privilege of attend
ing. The judgment of the district court has ample sup
port in the facts, and is abundantly sustained by princi
ple and authority.  

We recommend, therefore, that it be affirmed.

AMES and CALKINS, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

FRED F. BORLAND, APPELLEE, v. A. D. HEGES ET AL., 
APPELLANTS.  

FILED JUNE 7, 1907. No. 14,862.  

Appeal: TRANScRIPT. A transcript of the proceedings before a license 
board upon an application for a license for the sale of liquors, 
which does not contain a certified copy of the final order of such 

- board, presents no question for review on appeal.  

APPEAL from the district court for Jefferson county: 
JOHN B. RAPER, JUDGE. Affirmed..  

W. J. Moss,. for appellants.  

Heasty &t Barnes, contra.  

JACKSON, C.  

This is an appeal from a judgment of the district court 
for Jefferson county in a case coming into that court by 
appeal from the city council of Fairbury in the matter of 
an application for a license for the sale of liquor.  

The appellee insists that the record is insufficient to 
justify a review of the proceedings. The record consists of 
the judgment of the district court, to which is appended 
the following certificate: "State of Nebraska, Jefferson 
County, ss.: I, 0. N. Garnsey clerk of the district court 
for Jefferson county, Nebraska, do hereby certify that 
the foregoing is a true and perfect transcript of the record 
in the above entitled cause as the same is on file and of 
record in my office. 0. N. Garnsey, Clerk of the District 
Court." Following this, and attached, is a bound volume 
assumed by appellant to contain a transcript of the pro
ceedings had before the city council. The appellee con-



326 NEBRASKA REPORTS. [VoL. 79 
Borland v. Ileges.  

tends that the certificate of the clerk of the district court is not suffcient to cover the proceedings of the city coun
cil, which follows instead of preceding the certificate; 
that is, the word "foregoing," as used in the certificate, 
must be given that meaning which is ordinarily understood 
from its use. That question we do not determine, because, independent of this contention, we think the judgment of the district court should be affirmed.  

Attached to what purports to be the proceedings of the council are two certificates, one by the mayor as follows: 
1I, W. G. Uhley, mayor of the city of Fairbury, Jefferson 
county, Nebraska, do hereby certify that the for-egoiuno 
transcript contains all of the evidence, as offered in the foregoing entitled cause, all of the objections thereto, the rulings of the council thereon, and the exceptions of the applicant and remonstrators, respectively, to said rulings, made and taken at the time. Wherefore, I, the said mayor, do hereby allow and sign this transcript of the evidence, and do hereby order that it be made a part of the record in said cause. Done at Fairbury, Nebraska, 
this 5th day of June, 1906. W. G. Uhley, Mayor of the City of Fairbury, Nebraska." The other certificate is by the city clerk, of which the following is a copy:-"I, F. 1.  Rain, city clerk of the city of Fairbury, Nebraska, do hereby certify that this is the original transcript of the 
evidence in the foregoing entitled cause, filed in the office of the said city clerk. In testimony whereof, I have here
unto set my hand and affixed the official seal of said city 
this 5th day of June, 1906. (Seal.) F. L. Rain, City 
Clerk of Fairbury, Nebraska." 

No other certificates are to be found in the record. It 
thus appears that the final action of the city council in the matter involved was never authenticated or certified 
to the district court. Until that is done, it cannot be made to appear that the remonstrators are in a position to com
plain, and we recommend that the judgment be affirmed.  

CALKINS, C., concurs,
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

ROSALIE PLANT ET AL., APPELLANTS, V. CHICAGO, BURLING

TON & QUINCY RAILWAY COMPANY, APPELLEE.  

FILED JUNE 7, 1907. No. 14,850.  

Directing Verdict: REVIEW. The record discloses conflicting evidence 

upon disputed questions of fact, and the court therefore erred in 

peremptorily instructing a verdict.  

APPEAL from the district court for Richardson county: 

WILLIAM H. KELLIGAR, JUDGE. Reversed.  

Reavis & Reavs, for appellants.  

. J. W. Deweese, F. Mt. Deweese and F. E. Bishop, contra.  

AMEs, C.  

There is but one issue made by the pleadings with 

which the court is at present required to deal. The peti

tion alleges that the line of the defendant's railroad trav

erses the plaintiff's land iV aii easterly and westerly 

direction, and that immediately to the eastward of the 

land is a considerable elevation of ground constituting one 

of the bluffs of the Missouri river, through which bluff 

the defendant company, when it constructed its road, exca

vated a deep cut for the purpose of establishing its 

grade, which it has since maintained, and that the nat

ural surface of the elevation and of the neighboring 

country is or was such that before the building of the 

road surface water falling thereon did not flow to the 

plaintiff's land, but so much thereof as fell to the north

ward of where the cut now is flowed eastwardly away 

from the land and toward and finally into the river, and
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so much thereof as fell southward of where the cut now is 
flowed northward until it met and mingled with the above 
mentioned eastward flow. But it is alleged that since 
the building of the road the defendant has dug and main
tained a ditch, which arrests this northward flow of the 
water and prevents it from pouring upon the roadbed 
as it would otherwise do, and collects it and conducts it 
westward for a distance of about a quarter of a mile, 
and discharges it upon the land of the plaintiff lying 
south of the right of way, causing injuries to it and to 
his growing crops, for which a recovery is prayed. The 
answer, so far as the issue thus tendered is concerned, 
amounts in effect to a general denial. There was a judg
iment for the defendant upon an instructed verdict, from 
which the plaintiff appealed.  

All the foregoing allegations of the petition are sup
ported by the testimony of the plaintiff as a witness, and 
are controverted by the testimony of surveying engineers 
and by a topographical map made by the latter tending 
to show that the natural inclination of the surface of the 
bluff south of the cut is such that the same quantity of 
water flowed upon or over the plaintiff's land before the 
digging of the ditch that has done so since, and that the 
ditch has therefore done him no wrong. If the map was 
a scientific document, the accuracy of which was admitted 
or indisputably established, it might suffice to determine 
the controversy, but it is not such. It is not for the court 
to weigh the credibility of the testimony of the plaintiff, 
or that of the surveyors or draughtsmen, or to decide upon 
the skill of the latter or the accuracy of the map. In 
other words, the record discloses an ordinary instance of 
conflicting testimony with reference to a disputed ques
tion of fact, which should have been submitted to the 
jury for decision, and, for that reason, we recommend 
that the judgment of the district court be reversed and a 
new trial granted.

JACKSON and CALKINS, CO., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
Court be reversed and a new trial granted.  

REVERSED.  

J. WILLIAMS BRIDENBAUG-I, APPELLANT, V. CHARLES 

BRYANT, APPELLEE.  

FILED JUNE 7, 1907. No. 14,819.  

1. Evidence.examined, and held to support finding of trial judge.  

2. Boundaries: EVIDENCE. The fact that the boundary lines of fields 
and highways, as established by the early settlers, are in har
mony with disputed monuments is relevant as tending to show 
that such monuments are true corners.  

3. Ejectment: ESSENTIAL EEMasENTs. The essential elements of the 
action of ejectment are legal estate, a right of possession in the 
plaintiff, and unlawful detention by defendant; and the plain
tiff cannot recover where the latter element is lacking.  

APPEAL from the district court for Dakota county : 
GUY T. GRAVES, JUDGE. Affirmed.  

Hubbard & Burgess and R. E. Evans, for appellant.  

William P. Warner, contra.  

CALKINS, C.  

Township 28 of range 8 east, in Dixon county, was sub
divided in 1858. Its settlement began in 1855, but, the 
center of the township being low and marshy, the north 
and south parts thereof were first occupied.. In 1890 a 
highway, known as the "Swamp road," was established on 
the half section line east and west through section 16.  
The plaintiff became the owner of the north-east quarter 
of the southwest quarter of this section, and the defendant 
owned the southeast quarter of the northwest quarter 
thereof. The Swamp road was for some years treated as
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the boundary line between these two proprietors. fi 1893) 
there being a dispute as to the proper location of some 
portions of the Swamp road, the county surveyor, Dixon, 
undertook to survey it. He began at the southeast corner 
of section 28, at a stone which is conceded to mark the site 
of the corner established by the original government sur
vey, and ran north to the seventh standard parallel, a dis
lance of five miles. On the line so run there were mou
inents at or near the southeast corner of 16, the quarter 
corner on the east line of 16, the northeast quarter of see
tion 9, and the quarter corner on the east line of section 4; 
but these the surveyor did not consider.authentic, and dis
regarded. He thereupon proceeded to place new imonu
ments according to the regular method of reestablishing 
lost corners. He also retraced the. government survey 
north from the southwest corner of section 28 to the 
seventh standard parallel. Upon this line there were 
monuments at the southwest corner and at the quarter 
line of section 4, which he also disregarded. This surve' 
resulted in locating all the parallel boundary lines in the 
north part of the township from 1j to 3 chains north of 
the monuments disregarded by Dixon, the surveyor, and 
north of the fences, roads and lines according to which the 
country had been settled and improved, including the 
Swamp road, running between the land of the plaintiff 
and the defendant. It left some 7 acres of the land, there
tofore claimed and in the possession of the defendant, south 
of the half section line, and to recover possession of this 
tract the plaintiff brought this action. There was a sur
vey made by a surveyor named Smith, which recognized 
as government corners the monuments we have mentioned 
as having been disregarded by Dixon. The Smith sur
vey resulted in locating the half section line at the center 
of the Swamp road on the east line of section 16, and 
slightly further north on the west line, so as to leave a 
triangular tract of land seven links wide at the west end, 
and vanishing to a point 290 feet east thereof, north of the 
Swamp road and south of the half section line. A jury
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being waived, there was a trial to the court, who found 
the Smith survey correct, and gave the plaintiff judgment 
for restitution of the triangular tract of land above men
tioned. From this judgment the plaintiff appeals.  

1. If Dixon was justified in disregarding the monu
ments on the line run by him from the southeast and 
the southwest corners of section 28 to the seventh stand
ard parallel, then his survey was correct. If the evidence 
establishes the fact that these monuments marked the site 
of the original government corners, then the Dixon sur
vey is wrong, and the Smith survey correctly fixes the 
boundary between the plaintiff's and defendant's land.  
The rule that fixed monuments and known corners govern 
both courses and distances is well -established. Johnson 
v. Preston, 9 Neb. 474; Minkler v. State, 14 Neb. 181; 
Thompson v. Harris, 40 Neb. 230; Clark v. Thornburg, 
66 Neb. 717. If, therefore, the evidence establishes the 
fact that the monuments recognized by Smith in making 
his survey mark the true location of the original govern
ment monuments, it follows that the survey of Dixon was 
wrong, and should be disregarded. The district court 
found that the Smith survey was correct, and this, we 
think, involves the finding that the monuments recog
nized by Smith marked the true site of the original monu
inents. It is, however, claimed by the plaintiff that the 
special findings of the trial judge are inconsistent with 
his general conclusion, in that he did not in his special 
finding determine that the post at the southwest corner 
of section 4 was a government monument; and that he 
did not find that the southeast corners of 4 and 16 were 
true government corners. If this be true, the special did 
not go as far as the general findings; but they are not 
inconsistent therewith. The trial judge did find that 
the east quarter corner recognized by Smith is a true cor
ner, and his failure to find that the other corners on that 
line are true corners is immaterial. We have, however, 
examined the evidence, and are satisfied that it would 
have justified a finding that all the corners recognized in
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the Smith survey marked the site of the original corners.  
There was a large number of witnesses called, and the 
evidence is voluminous. To recapitulate the testimony 
would extend this opinion beyond reasonable bounds. It 
is sufficient to say that the identity of some of these 
corners was established by a witness who had settled upon 
lands in the neighborhood prior to the original survey, and 
all of them by witnesses who became acquainted with their 
location at a comparatively early date; that, in a locality 
where there was no natural stone, most of them were 
marked by stones of the same character as that marking 
the one corner at the southeast corner of 28, which all 
agree was an original corner; and that the locality from 
the south line of section 16 to the north boundary of the 
township had been settled, lands cultivated, and roads 
and fences built according to the boundaries indicated by 
these corners. The only evidence to offset the probative 
effect of these facts is the circumstance that these monu
ments would need to be moved from lj to 3 chains north 
in order to check with the distances given in the field notes 
of the government survey. It is to be observed that the 
survey of Dixon discovers no trace of any original monu
ments at any of the places in which it established corners.  
The only hypothesis suggested by the plaintiff to account 
for the fact that the parallel lines from the south line of 
section 16 to the north line of the township would have 
to be materially moved to coincide with the Dixon survey 
is that there has been a general moving of these monu
ments from the north toward the south. If the monuments 
bounding a single tract of land were out of harmony with 
the field notes and with neighboring boundaries, such a 
suggestion would be plausible; but that all the monuments 
in a locality, owned by many different proprietors, on a 
half dozen parallel lines, should be moved in one direction, 
when the proprietors upon only one.of those parallel lines 
would be benefited thereby, is incredible.  

2. The plaintiff complains of the admission of evidence 
that the boundary lines of fields, fences and roads, as fixed
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by the early settlers of the north part of the township, 
coincide with the monuments in question, and argues that 

such recognition of these monuments cannot estop the 

plaintiff, nor can the plaintiff be held to acquiesce in 

acts to which lie was not a party. The only boundary in 

which plaintiff seems to have acquiesced is that of the 

Swamp road, and this, under the doctrine announced in 

Coy v. Miller, 31 Neb. 34S, raised a presumption in favor 

of such line being the true one, though, having continued 

for less than 10 years, it should not be held conclusive.  

The fact of the recognition of these monuments north of 

the Swamp road is not admissible to show acquiescence by 

or estoppel of the plaintiff, for it does neither. It is 

admissible as a fact tending to show that the monuments 

in dispute are the true corners as originally marked upon 

the ground. The early settlers, locating their lands at a 

time when the survey was comparatively recent, and the 

monuments comparatively new, would naturally and 

probably fix their boundaries accordingly. And the fact 

that such boundaries, so fixed, coincide with old, defaced 

and uncertain monuments tends to prove their genuiw 

character. -Thocu v. Roclic, 57 Minn. 135; Arneson r.  

Spawn, 2 S. Dak. 269; Tarpevnuing v. Cannon, 28 Kan. 665.  

In the last above cited case, Horton, C. J., in writing 

the opinion, quotes with approval the words of Judge 

Cooley: "In legal controversy, the law, as well as common 

sense, must declare that a supposed boundary line, long 

acquiesced in, is better evidence of where the real line 

should be than any survey made after the original monu

ments have disappeared." We therefore think that such 

facts are not only relevant, but, when fully established, 

are entitled to great weight.  
3. The plaintiff further contends that the court erred in 

not including in its decree that portion of the northeast 

quarter of the southwest quarter of section 16 which lies 

south of the quarter line as established by the Smith sur

vey and within the boundaries of the Swamp road. To 

maintain ejectment, the plaintiff must, first, have a legal
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estate in the property sought to be recovered; second, be 
entitled to the possession thereof; and, third, the, defend
ant must unlawfully keep him out of the possession there
of. Code, sec. 626. The plaintiff's case as to the land 
within the boundaries of the. highway lacks the second 
and third of these essential elements. Ejectment is a 
possessory action, and the plaintiff must have not only the 
legal estate, but a present right of possession. Wells v.  
Steckelberg, 52 Neb. 597. It must also appear that the 
defendant was in possession at the commencement of the 
action. See 17 Cent. Dig., col. 2054, sec. 65. There is 
nothing to show that the defendant ever interfered with 
the plaintiff's possession of the land within the bound
aries of the highway, and the plaintiff could not, there
fore, maintain an action against the defendant in respect 
thereto.  

We theiefore recommend that the judgment of the dis
trict court be affirmed.  

JACKSON and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed. from is 

AFFIRMED.  

ROY Y. HOBSON ET AL., APPELLEES, v. ADA E. HUXTABLE 
ET AL., APPELLANTS.* 

FILED JUNE 7, 1907. No. 14,845.  

1. Homestead: SELECTION: PRESUMPTION. The actual use of a dwell
ing as a family home is a sufficient selection under the pro
visions of the homestead law.  

2. - : - . Where the homestead is selected from the prop
erty of the wife, it must be with her consent; but such consent 
may, until the contrary is shown, be presumed from the use and 
occupancy of the property as a family home.  

*Rehearing allowed. See opinion, p. 340, post.
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3. Remainders: QUIETING TITLE: LIMITATIONS. Under the provisions 
of sections 57, 59, ch. 73, Comp. St. 1905, a remainderman may 
bring an action to quiet title during the life of the life tenant, 
and the running of the statute of limitations is not in such case 
postponed until the death of the life tenant.  

4. - : : . Where a defendant in an action to quiet 
title claims as a cotenant with the plaintiff, and the action pro
ceeds to a decree quieting title in the cotenants, plaintiff and 
defendant, and against the other defendants, the action will be 
deemed an action to quiet title, and if the statute of limitations 
would run against such action by any defendant such defendant 
will be barred.  

APPEAL from the district court for Adams county: ED 
L. ADAMS, JUDGE. Judgment in favor of Roy Y. Hobson 
and John T. Hobson affirmed: Judgment in favor of Ida 

Belle Busby and George W. Hobson reversed.  

W. R. Burton and R. A. Batty, for appellants.  

H. S. Dungan and John C. Stevens, contra.  

CALKINS, C.  

Anna E. Hobson died on the 17th day of August, 1888, 
intestate, leaving her surviving husband, John H. Hob

son, and her children, John T., aged 1 year, Roy Y., aged 

7 years, Ida Belle, aged 14 years, and George W., aged 
18 years. At the time of her death she was seized of a 

quarter section of land upon which she had -resided with 

her husband and family for several years preceding her 

death. The land did not exceed in value, over and above 

incumbrances, the sum of $2,000, so that the same consti

tuted the family homestead, if the mere fact of occupying 

it as a family residence was a sufficient selection under 

the homestead law. On the 27th day of October, 1888, 
one Palmer was appointed administrator of the estate of 

said deceased, and he in May filed his petition under the 

statute for license to sell said lands to pay debts. Such 

license was granted by the district court, and such pro

ceedings were had thereunder that the premises were on
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the 24th day of October, 1890, sold by the said adminis
trator to the defendant Charles A. Huxtable, and, the said 
sale having been confirmed, the administrator conveyed 
the premises to said purchaser, who went into possession 
under said deed, and who has, with his wife, the defend
ant Ada E., remained in actual possession ever since. It 
appears that no record of the oath required to be taken 
by the administrator can be found in the district court," 
but that the proceedings were otherwise regular. On the 
15th day of June, 1904, the plaintiffs Roy Y. Hobson 
and John T. Hobson commenced this action, setting forth 
the foregoing facts and praying for a decree declaring the 
administrator's deed void. John H. Hobson, the surviv
ing husband of Anna E., died pending this action, on the 
18th day of June, 1905. On the 18th day of July, 1905, 
the defendants Ida Belle Hobson, now Busby, and George 
W. Hobson filed an answer in this action, admitting the 
allegations of the plaintiff's petition, alleging the death 
of John H. Hobson, asserting title in themselves, and ask
ing that their rights in the property be investigated, and 
that the defendants Huxtable be ejected from the prem
ises. There was a plea of the statute of limitations against 
these defendants by the defendants Huxtable. The dis
trict court rendered a decree quieting the title in the four 
Hobsons, subject to the amount of a mortgage which had 
been paid off by or with the money received from the pur
chaser at the administrator's sale. From this decree the 
defendants Huxtable appeal.  

1. The appellants contend that the fact of the use of 
the property as a family home for herself, husband and 
children for some years before, and up to the time of her 
death, was insufficient to show that the homestead was 
selected with the consent of the wife, and, as to the de
fendants Ida Belle and George W., that more than ten 
years have elapsed since they became of age, and that 
they are accordingly barred by the statute of limitations.  
It is admitted by the appellants that, where the husband is 
the owner of the fee, the mere fact of residence is suffi-
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cient selection; but they insist that, where the wife is 

the owner, there must be some further evidence of her 

consent. The statute provides that "if the claimant be 

married, the homestead may, be selected from the separate 

from her separate property." The counsel for appellants 

property of the husband, or with the consent of the wife, 

lays stress upon the words in italics, and argues that to 

give them effect there must be some further evidence of the 

consent of the owner of the fee where the property is in the 

name of the wife than where it is owned by the husband.  

The cases cited from California and Idaho do not assist 

us, for in each of these states the statute requires the 

selection of a homestead to be made by an instrument in 

writing executed and recorded in the same manner as a 

conveyance. Our own court has in several cases assumed 

that the fact of residence was sufficient evidence of se

lection in a case where the property belonged to the wife.  

Larson v. Butts, 22 Neb. 370; France v. Bell, 52 Neb. 57; 

First Nat. Bank v. Reese, 64 Neb. 292, and, Brichacek v.  

Brichacek, 75 Neb. 417, were all cases where the property 

was in the name of the wife, and the homestead charac

ter was sustained without proof of any formal consent of 

the wife. It is, however, but fair to say that in none of 

these cases was. the fact that the statute requires the 

selection to be made in such cases with the consent of the 

wife discussed. Klamp v. Klamp, 58 Neb. 748, is the only 

case brought to our attention in which the effect of these 

words has been considered, and it was there held that a 

husband could not acquire the homestead in the separate 

property of the wife except with her consent. The ques

tion in issue was whether or not the husband had a right 

to compel the wife to account to him for the proceeds of 

the homestead which was the separate property of the wife 

and the court held that he had not that right. We do 

not think that this case established the doctrine contended 

for by the appellants that the wife must declare her for

mal. consent to the selection of a homestead from her 

25
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property. We think her consent will be presumed from 
the actual use of the property as a homestead, which 
presumption can only be overcome by proof that she did 
not in fact consent. The property being the homestead of 
the deceased descended to the husband during his life, 
and, upon his death, in fee to the children. This being 
the case, the license to the administrator was void, even 
though the proceedings were regular. Tindall v. Peterson, 
71 Neb. 166; Brandon v. Jensen, 74 Neb. 569.  

2. Section 57, ch. 73, Comp. St. 1905, provides "that an 
action may be brought and prosecuted to final decree, 
judgment, or order, by any person or persons, whether in 

actual possession or not, claiming title to real estate, 
against any person or persons, who claim an adverse estate 
or interest therein, for the purpose of determining such 

estate or interest, and quieting the title to said real 
estate"; while section 59 contains the further provision 
that "any person or persons having an interest in remain

der or reversion in real estate shall be entitled to all the 

rights and benefits of this act." It is clear that under 

this statute a remainderman may maintain an action to 

quiet title during the life of the life tenant; and it' follows 
that the disability of the defendants Ida Belle and George 

W. ceased, and their right to bring an action to quiet 

this title accrued, more than 10 years prior to the filing 

of their answer in this case. It is contended by the attor

ney for the defendants Ida Belle and George W. that the 

claim set up in their answer is to be considered an action 

in the nature of ejectment, and that such an action could 

not accrue to them during the life of John H. Hobson, 
the life tenant. This again is met by the defendants Hux

table with the contention that, 'since the luxtables did 

not claim under John H. Hobson, and could not claim to 

be the owners of his interest for life, an action by the 

heirs to obtain possession could have been as well main

tained before as after his death.  

We are, however, unable to regard this suit as an action 

in the nature of ejectment. The plaintiffs' suit.was to
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quiet title, and, if we admit this claim of the defendants Ida 

Belle and George W., we are committed to the anomalous 

proposition that two tenants in common can join in an 

action which shall be on the part of one an action to quiet 

title, and on the part of the other an action in ejectment.  

The two actions are incompatible. They require different 

methods of trial and a different judgment at the end. If 

we accept the view of the attorneys for Ida Belle and 

George W. that the action of ejectment could not accrue 

during the life of John H. Hobson,.they had no right to 

bring ejectment at the time of the commencement of this 

action. If the action against the Huxtables was eject

ment, they were entitled to a trial by jury, which they 

did not demand, and, under the statute in force at that 

time, to a new trial as a matter of right, which they did 

demand and which was denied them. If it was an action 

to quiet title, it was not only within the -power but it was 

the duty of the court to require the heirs of Anna E.  

Hobson, as a condition, of granting them any relief, to do 

equity by reimbursing the Huxtables for the money ad

vanced by them to discharge mortgage liens upon the 

land. Henry v. Henry, 73 Neb. 752. It is a practical as well 

as a legal impossibility to join two such diverse actions.  

The court below regarded this as an action to quiet title.  

The decree quiets title in the heirs, subject to the mortgage 

which was paid out of the proceeds of the sale by, the 

administrator, orders the defendants Huxtable to execute 

deeds, and enjoins them from claiming title. Such a 

decree is suitable in an action to quiet title, but could not 

be rendered in an action in ejectment. The defendants 

Ida Belle and George W. do not object to this decree, and 

we are constrained to hold that their action is in the 

nature of an action to quiet title, and that it was barred 

by the statute of limitations.  
We therefore recommend that the judgment of the dis

trict court be affirmed as to the plaintiffs Roy Y. Hobson 

and John T. Hobson, and that the same, as to the defend-
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"nts Ida Belle Busby and George W. Hobson, be reversed 
and their action dismissed.  

JACKSON and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the court below in favor of the 
plaintiffs Roy Y. Hobson and John T. Hobson is affirmed, 
and the judgment in favor of the defendants Ida Belle 
Busby and George W. Hobson is reversed and their action 
dismissed, and the costs of this court are divided equally 
between appellants Huxtable and appellees Ida Belle 
Busby and George W. Hobson.  

JUDGMENT ACCORDINGLY.  

The following opinion on rehearing was filed April 23, 
1908. Former judgment vacated and decree entered: 
1. Stipulations: COSsTRUCTION. When litigants stipulate that certain 

facts exist, and the language employed is at all equivocal, the 
evident definition given by both litigants to the words In the 
stipulation will control, and upon appeal they will be bound 
thereby.  

2. Komestead: EsTATEs OF HEIBs. If a homestead be selected from the separate property of a married woman In her lifetime, upon her death Intestate, a life estate vests in the surviving spouse, and remainder In the heirs of the deceased.  
3. Remainders: QUIETING TIT.E. The heirs aforesaid may, during the life estate, maintain an action under sections 57-59, ch. 73, Comp.  

St. 1907, for the purpose of quieting their title or removing a cloud therefrom.  

4. -: -: LIMITATIONS. If a remainderman, not being under any legal disability, fails for ten years after his cause of action accrues to commence his suit, he Is barred by the statute of limitations from maintaining his action to quiet title, and the fact that a remainderman owning an undivided Interest in real estate may be under a legal disability will not toll the statute as to the other remaindermen not within the exception.  
6.- : - : - - If the remainderman be under a legal disability when the aforesaid cause of action accrues, the statute will not commence to run against him until the disability is removed.
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6. - : EJECTMENT: LIMITATIONS. The remainderman's estate in 

the homestead will not support an action in ejectment during the 

lifetime of the life tenant, and the statute of limitations will not 

commence to run against that possessory action until the demise 

of the surviving spouse.  

7. Equity: RIGHT OF POSSESSION. In an equitable action to set aside 

& deed, where the right of possession is in issue and depends upon 

principles of equity that must necessarily be determined by the 

court, it is the duty of the court to determine the right of pos

session, if all parties in interest are before the court, and put the 

parties entitled thereto into possession.  

8. - : SUBROGATION: LIMITATIONS. In case a defendant as a mat

ter of equity is entitled to be subrogated to the lien of a mort

gage upon real estate, it is within the power of a court of equity, 

as a condition precedent to granting equitable relief to the 

owner of the real estate, to compel the payment of that mort

gage, even though by its terms said lien be barred by the statute 

of limitations.  

9. Remainders: VALUE OF USE AND OCCUPATION: MVIDENCE. Evidence 

examined, and held insufficient to justify a finding concerning 

the value of the use and occupation of the real estate involved 

for that part of the crop season of 1905 subsequent to June 18.  

ROOT, C.  

In our former opinion, ante, p. 334, may be found a 

statement of the facts in this case. A rehearing has been 

granted and the entire record presented for our consider

ation.  
1. The defendants Huxtable insist that the record does 

not disclose that Anna E. Hobson owned the real estate 

in litigation in fee simple; that they stipulated only that 

she died seized of the real estate; that seizin may be for 

life or for years, and fall far short of an estate in fee 

simple; that, as they had interposed the defense of titl e 

by adverse possession, the heirs of Anna E. Hobson must 

trace their title back to the United States. We do not 

think it necessary to decide the legal definition of the word 

"seizin," because it was used in this case evidently as a 

synonym for title in fee simple. The testimony of the wit

ness Tomkins further establishes that Mrs. Hobson pur

chased the farm some ten years before her death, and
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resided thereon with her family from the time she ac
quired the land until she died.  

2. It is claimed that the children of Anna E. Hobson 
did not take a vested estate in remainder upon the death 
of their mother. We cannot agree with counsel. Tie 
writers refer to the estates included within the hoiiie
stead as a life estate for the surviving spouse, and either 
a remainder or reversion in the heirs. "A remainder is a 
remnant of an estate in land, depending upon a particular 
prior estate, created at the same time, and by the same in
strument, and limited to arise immediately on the deter
mination of that estate, and not in abridgment of it." 
4 Kent, Commentaries (13th ed.), *197. "A reversion is 
the return of land to the grantor and his heirs, after the 
grant is over." 4 Kent, Commentaries (13th ed.), *353.  
In Caldwell v. Pollak, 91 Ala. 353, the estates are thus 
referred to: "A homestead exemption, actually and right
fully interposed, has the effect in law of dividing the free

.hold into two quasi ownerships, the one for life, and the 
other in remainder." The title in the succession of a 
homestead is not evidenced by written grant, but arises 
from seizin, the family relation and residence; and those 
facts take the place of the written instrument that usually 
evidences the prior estate and the one in remainder. The 
nature of the estate devolving upon the heirs at the death 
of the fee-holding spouse is settled as squarely as the de
cision of this court can establish any principle of law, 
and is not open to question. In Schuyler v. Hanna, 31 
Neb. 307,.we held, "under section 17 of the homestead law 
of 1879, that the heirs of the person whose property had 
been selected for a homestead took a vested remainder 
therein, subject to the life estate of the surviving husband 
or wife." In Fort v. Cook, 3 Neb. (Unof.) 12, Mr. Com
missioner HASTINGS reviews the case of Schuyler v.  
Hanna, and clearly demonstrates that the estate of the 
heir vests upon the death of the parent. Durland v.  
Seiler, 27 Neb. 33; Cooley v. Jansen, 54 Neb. 33.  

3. It is asserted that an action to quiet title cannot be
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maintained by the heirs during the lifetime of the surviv

ing spouse. Our statutes plainly give the right. Comp.  

St. 1905, ch. 73, secs. 57-59. Section 59 is surplusage, 

unless it extends that right to the remainderian: "Any 

person or persons having an interest in remainders or 

reversion in real estate shall be entitled to all the rights 

and benefits of this act." Upon the termination of the prior 

estate those who were remaindermen or reversioners 

cease to hold the title by that description, and would fall 

within the class referred to in section 57, supra. We have 

held the action could be maintained before the surviving 

spouse departs this life. Holmes v. Mason, 80 Neb. 448.  

We also held in said case that the statute of limitations 

bars that right unless exercised within ten years of the 

time the cause of action accrues, the heirs being adults.  

It is said that the action may still be maintained by all 

the heirs of Anna E. Hobson because commenced within 

ten years of the date the youngest child attained his 

majority; that the cause of action is an entirety and can

not be severed, and, hence, good as to one is good as to 

all. Thompson v. Wiggenhorn, 34 Neb. 723, is cited to 

sustain this proposition. In that case an infant had the 

right to rebuild a burned mill, whereas, if he had been an 

adult at the time his ancestor died, he would have for

feited that privilege. - The other heirs of the deceased 

were adults when the father died, and it was held the 

forfeiture could not apply to one joint owner, and not 

to the others, because the two buildings could not at the 

one time occupy the same space, and, if the statute worked 

a forfeiture as to the adults, and not as to the infant, the 

impossible condition of two persons or sets of persons 

each having the exclusive right to construct a building 

Within the same space at the same time would exist. The 

rule does not apply in the instant case, because each one 

of two or more tenants in common may maintain a sep

arate. action for the protection or recovery of his estate, 

and he may not litigate as to other than his own interests 

in the land. Johnson v. Hardy, 43 Neb, 368. We are also
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cited to authorities holding that the statute does not com
mence to run against the remainderman or reversioner 
until he has a right of entry, and this we do not deny 
as to actions for the possession of real estate. Allen 
v. De Groodt, 98 Mo. 159, 14 Am. St. Rep. 626, and 
monographic note commencing on page 628; Smith v.  
McWhorter, 123 Ga. 287, 107 Am. St. Rep. 85; Hanson 
v. Ingwaldson, 77 Minn. 533, 77 Am. St. Rep. 692; Mc
Corry v. King's Heirs, 3 Humph. (Tenn.) 267, 39 Am.  
Dec. 165.  

The administrator's deed and the record thereof created 
a .cloud on the remaindermen's title, and gave plaintiffs 
a cause of action in equity against defendants Huxtable.  
Preceding the father's death no relief other than an ad
judication that the farm was a homestead, that the deed 
was void, and quieting title in plaintiffs as against the 
Huxtables, could be given by the court. With the added 
allegation and proof of the father's death, the court 
could place plaintiffs in possession of the real estate. It 
was held in Albin v. Pthrmele, 70 Neb. 746, that in an 
equitable action to set aside a deed, where the right of 
possession was in issue and dependent upon the prin
ciples of equity that must necessarily be determined by 
the court, it was the duty of the court to determine the 
right of possession, and, if all parties in interest were* 
before the court, to put the party who is entitled thereto 
into possession. The court therefore had power to and, upon proper terms, should quiet in each plaintiff his title 
to an undivided one-fourth part of said land, and to 
award them possession thereof. More than ten years in
tervened between the majority of defendants Ida Belle 
Busby and George W. Hobson, on the one hand, and 
the commencement of this action, on the other, so, there
fore, the statute of limitations barred said defendants' 
action to quiet their title to the real estate involved herein.  
FirstNat. Bank v. Pilger, 78 Neb. 168; Holmes v. Mason, 
80 Neb. 448. The court therefore erred in quieting their 
title to said real estate. However, they were before the
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court demanding possession of their part of the land, the 
only relief they were entitled to, and the court had the 
right to award that possession, but only upon equitable 
terms. Albin v. Parmele, supra. Counsel argue that the 
allegations in the answer and cross-petition of the defend
ants George W. Hobson and Ida Belle Busby are insuffi
cient to state a cause of action against the Huxtables.  
A litigant may assert, on rehearing, or at any preceding 
stage of the litigation, that the petition will not warrant 
equitable relief, or that it does not state facts sufficient to 
constitute a cause of action in favor of the petitioner.  
Vila v. Grand Island E. L. '. &- C. S. Co., 68 Neb. 233. All 
the allegations in the petition are admitted in the answer 
and cross-petition. The interests of said defendants in 
said real estate are alleged in an indefinite manner. The 
claim is made that the cross-petitioners are entitled to the 
immediate possession of the real estate and are kept out 
of that possession by their codefendants Huxtable, and 
judgment is asked ejecting the Huxtables and their privies 
from said land. Considering the allegations of the peti
tion and cross-petition, defendants Huxtable were -ad
vised of the nature and extent of the claim made by the 
Hobson heirs, plaintiffs and defendants; that plaintiffs 
prayed for equitable relief and possession of the real 
estate, and the defendant heirs the possession only. The 
court will read the petition and cross-petition together, 
and the allegations in the first pleading may aid the lack 
thereof in the other. Neal v. Foster, 34 Fed. 496; Rail
way 0. & E. A. Ass'n v. Drummond, 56 Neb. 235. The 
court subrogated Huxtables to the rights of the mort
gagors, McKinley-Lanning Loan & Trust Company and 
Carnahan, but we think it should have gone further and 
made the right to a writ of ouster in favor of the Hobson 
heirs, or any of them, conditioned upon the payment to 
the Huxtables of the $2,400 of Huxtables' money that was 
used to pay off those mortgages, with 7 per cent. interest 
a:dded from June 18, 1905, the date John H. Hobson, the 
surviving spouse, departed this life. To merely subro-
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gate the Huxtables to the rights of the mortgagors, whose 
liens had matured more than ten years past, would be a 
snare and a delusion. 3 Pomeroy, Equity Jurisprudence 
(3d ed.), sees. 1219-1221; Reary v. Henry, 73 Neb. 752.  
Huxtables' counsel argue that interest should be con
puted on the mortgages from the date they were paid.  
This we do not consider equitable. Huxtables will not 
be charged with rent prior to the death of the life tenant, 
and we do not think they should recover interest during 
that period.  

4. The trial judge rendered judgment against defend
ants Huxtable for the rental value of the farm for the 

year 1905. This was error. The Huxtables either suc
ceeded to the rights of John H. Hobson, the surviving 
spouse, in said farm, or by adverse possession extinguished 
those rights, and duri'ng his lifetime had the right to the 
rents and profits thereof. John H. Hobson died on the 
18th day of June, 1905. In 1905 Huxtable raised 50 
acres of wheat, 15 acres of oats, 50 acres of corn, and 
15 acres of timothy and clover on said farm; the remain
der of the land being used for pasturage and other pur
poses. The record is silent as to the date said annuals 
were planted, but we are safe in assuming the crops had 
not only been planted before but were growing at the 
date referred to. Defendants Hobsons' answer and cross
petition was not filed till July 19, and the supplemental 
petition September 6, 1905. In any event, Huxtable had 
the right to mature, harvest and remove his crops. Edg
hill v. Mankey, p. 347, post. Whether, upon a proper 
issue tendered and definite proof in support thereof, the 
Hobson heirs could have recovered for the use and occu
pation of the land for that part of 1905 subsequent to 
their father's death, we do not determine, but certainly 
the burden was not upon Huxtables to furnish any evi
dence upon this issue. The Hobson heirs tried the case 
upon the theory they were entitled to rents for the entire 

year, and all their evidence referred to the value of the 
use and occupation and of the rents and profits of said
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land for the year 1905, and it is impossible to ascertain 
from the record the value of the use and occupation of the 
farm for said fraction of a year. While we might remand 
the case for that inquiry, we are not inclined to do so, 
but rather to enter a decree in this court and thereby 
determine this litigation, saving to Huxtables their rights 
and remedies under the occupying claimant's law.  

It is therefore recbmmended that the former opinion of 

this court and the decree of- the district court be vacated; 

that a decree be rendered in this court in conformity with 

this opinion; that the. Huxtables pay the costs in the 

district court and the Hobson heirs pay the costs in this 

court, and that a special mandate issue to the district 

court for Adams county to carry this judgment into ex

ecution.  

CALKINS, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the former opinion of this court and the decree 
of the district court are vacated, and a decree will be 

rendered in this court in conformity with this opinion; 

that the luxtables pay the costs in the district court, 
and the Hobson heirs pay the costs of this court, and that 

a special mandate issue to the district court for Adams 

county to carry this decree into execution.  

JUDGMENT ACCORDINGLY.  

ALICE EDGHILL, APPELLANT, V. HERMAN MANKEY, 
APPELLEE.  

FrLED JUNE 7, 1907. No. 14,855.  

1. Life Tenant, Death of. The death of a life tenant terminates the 

right of possession of his lessee.  

2. -: RIGHTS OF LESSEE. Where the lessee of a life tenant plants 

crops before the death of the life tenant and consequent termina-
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tion of his lease, he Is entitled to reenter to cultivate, harvest 
and remove such crops; but this right of entry is not inconsist
ent with the right of possession of the reversioner.  

APPEAL from the district court for Franklin county: 
ED L. ADAMS, JUDGE. Reversed.  

Dorsey & McGrew, for appellant.  

H. W. Short, contra.  

CALKINS, C.  

John Dopke was seized of a life estate in a quarter 
section farm in Franklin county, which the defendant oc
cupied as his tenant under a lease expiring March 1, 
1905. In August, 1904, Dopke made an oral agreement 
to let the land to the defendant for a term of one year, to 
begin March 1, 1905; and, following this agreement, the 
defendant sowed a portion of the land to wheat, and pre
pared some additional ground for spring planting. In 
December, 1904, Dopke died. In March, 1905, the plain
tiff, who was seized of the fee in the land in question, 
brought proceedings under the forcible entry and detainer 
statute to recover the possession thereof. The defendant 
claimed that by virtue of the oral agreement made in 
August, 1904, and by the fact of his sowing the wheat, 
he was at the time of the commencement of this action 
entitled to the possession of the premises. The plaintiff 
requested the court to direct a verdict in his favor, which 
request was denied and the case submitted to the jury, 
who returned a verdict for the defendant; and from the 
judgment rendered upon such verdict the plaintiff ap
peals.  

1. It is clear that the lessee of a tenant for life is 
charged with notice of the extent of his landlord's title, 
and that on the termination of the life estafe, his estate 
also ends. Guthmann v. Vallery, 51 Neb. 824.  

2. It is equally clear that, if the sublessee of a life ten
ant plants a crop before the death of his landlord, he is
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entitled, under the doctrine of emblements, to reap the 
same. To avail himself of this right, it is obvious that 

the sublessee must have some right of entry upon the 
land itself; and, if the tenancy is determined by death 
soon after the planting of a crop, this right may of ne
cessity be continued for some months. The extent of this 
right is said to be that the lessee may enter upon the land, 
cultivate the crop if a growing one, cut and harvest it 
when fit, and, if interfered with in the reasonable exercise 
of these privileges by the reversioner, or, if the crop be 
injured by him, he may have an action for such injury.  
This does not give him a right to the possession of the 
land, but merely the right of ingress and egress for the 
purpose above mentioned; for all other purposes the 
owner of the reversion has the right to the exclusive pos
session. 1 Washburn, Real Property (6th ed.), sec. 267; 
Collins v. Crownover, 57 S. W. (Tenn. Ch. App.) 357. It 
follows that the right to emblements does not extend the 
term of the sublessee of the life tenant. Upon the death 
of his landlord he has no longer an estate in the land, 
and is not entitled to the possession of the same. His 
right to enter for the particular purposes specified is not 

inconsistent with the right of possession of the rever

sioner.  
It does not appear from the evidence whether there was 

a house, barn or other buildings upon the premises, nor 
how much land was sown to wheat; but it is sufficiently 

disclosed that there was other land than that sown to 

wheat, which the defendant purposed to plant to spring 
crops. The action of forcible entry and detainer being 
under our statute a purely possessory one, in which no 

other question than the right of possession could be de

termined, it must necessarily follow that, if in this case 

the plaintiff had the right of possession, she was entitled 

to recover. The only reason urged by the defendant in 

his brief against the plaintiff's right to possession is the 

planting of the crop during the life of John Dopke; and 

this, he argues, operated to extend the lease. We have
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already seen that this position is not tenable. The sur
render of the possession of the premises generally would 
not have affected his right to reenter for the purpose of 
cultivating and harvesting the crops which he had sown; 

and this was all he was entitled to. The right of a tenant 

to reenter after the expiration of his term to remove straw 

by him raised and left upon the premises was expressly 
recognized in the case of Smith v. Boyle, 66 Neb. 823. It 

is there held that a tenant has a reasonable time after 

the termination of his lease to reenter and remove per

sonal property by him left upon the premises. The right 

of a. tenant to cultivate and remove emblements rests 

upon the same principle, and is no greater than the right 
to enter and remove other personal property. The fact 
that the property is a growing crop would be considered 
in determining what constituted a reasonable time for the 
removal thereof; but otherwise there is no distinction in 

the two cases. It is clear that such right of reentry is in 
neither case ihiconsistent with the right of general pos
session of the reversioner or owner.  

The trial judge should have granted the plaintiff's mo

tion to direct a verdict, and we therefore recommend that 
the judgment of the district court be reversed and the 
cause remanded for further proceedings in accordance 
with this opinion.  

JACKSON and AMES, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is reversed and the 
cause remanded for further proceedings.  

REVERSED.
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CALVIN L. MINTON, APPELLANT, V. ERNEST M. PALMER HT 

AL., APPELLEES.  

FILED JuNE 7, 1907. No. 14,866.  

1. Petition: SUFFICIENCY. A petition to enjoin the execution of an 

erroneous judgment of a justice of the peace, which fails to show 

that the plaintiff has exhausted his legal remedy by appeal or 

error, does not state a cause of action.  

2. Appeal: PLEADING: AMENDMENT. Where objections are sustained 
to the introduction of any testimony, on the ground that the 

petition does not state facts sufficient to constitute a cause of 

action, the plaintiff is not entitled as a matter of right to time in 

which to amend his petition; and, where the record does not show 

the character of the amendment proposed to be made, this court 

will not review the action of the trial judge in refusing leave to 

amend.  

APPEAL from the district court for Dundy county: 

ROBERT C. ORR, JUDGE. Affirmed.  

R. D. Druliner and E. B. Perry, for appellant.  

0. W. Meeker and D. G. Hines, contra.  

CALKINS, C.  

This was a suit to enjoin the enforcement of a judg

ment of a justice of the peace in replevin. The plaintiff 

in the first and second paragraphs of his petition states 

that the defendant Welch was a justice of the peace; and 

that on or about the 12th day of December, 1904, in an 

action pending before said justice, in which the defend

ant Palmer was plaintiff and the plaintiff Minton was 
defendant, Minton obtained a judgment for the return of 

a calf, and costs of action. The third paragraph of said 

petition is as follows: "That notwithstanding said ad

judication of the rights of the said parties as to this 
property, the said defendant Welch afterwards, on said 
12th day of December, 1904, said judgment still being in 
force and effect, upon the said Ernest M. Palmer filing a 
new and second affidavit in replevin in a second action,
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wherein said Ernest M. Palmer was again plaintiff and 
said Calvin L. Minton was again defendant, did issue a 
new and second order of replevin for the same and identi
cal property, and did deliver the same to a special con
stable to be served, and upon the service and return of 
the same did set said cause down and hold the same for 
hearing on the 19th day of December, 1904, over the ob
jection of the plaintiff herein, and proceeded to a hearing 
of said cause over the objection of the plaintiff herein; 
that during the hearing the plaintiff herein made objec
tions to said proceedings, which said justice erroneously 
overruled; made objections to evidence offered, which said 
justice erroneously overruled; offered evidence, which the 
justice erroneously refused to admit, to which said de
fendant Welch, corruptly conniving and conspiring with 
the defendant Palmer herein, did fail and refuse to give 
plaintiff herein his exceptions, or to make a correct copy 
of the record of the proceedings had in 'said cause, and 
that said defendant Welch, still conniving and conspiring 
with defendant Palmer, on the said 19th day of Decem
ber, 1904, rendered a pretended judgment in favor of.  
defendant Palmer herein and against the plaintiff herein 
for the return of said light red heifer calf, for $1 damages, 
and for costs accruing in the two separate actions, amount
ing to $108.75, which judgment was void and of no effect; 
that said defendant Welch, still conniving and conspiring 
with said defendant Palmer herein, has corruptly refused 
and still corruptly refuses to prepare or furnish a correct 
transcript of the record of said cause, although the amount 
of fees have been tendered therefor, and by reason of such 
corrupt and unlawful refusal and such malfeasance in 
office the plaintiff herein-is unable to perfect proceedings 
in error or by appeal from the justice court of said defend
ant Welch to the district court for said Dundy county, 
Nebraska, and plaintiff is unable to obtain a review of 
said pretended judgment by error proceedings, upon 
appeal, or by any other manner in an action at law." 
This was followed by allegations that the property in
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question was really the property of the plaintiff Minton; 

that the judgment of December 12, 1904, was in full force 

and effect; that the defendants threatened to and were 
about to enforce the judgment of December 19, and file a 

transcript of the same in the district court; and that the 

defcndants were insolvent; and plaintiff prayed that the 

defendants be enjoined from asserting any right or claim 

under said judgment. A temporary injunction was 

granted by the county judge, and after issues being joined 

in the district court, and upon the trial of the cause, the 
defendants demurred to the plaintiff's petition and ob

jcted to the introduction of any evidence, for the reason 

that the petition did not state facts sufficient to constitute 

a cause of action, which objection was sustained. The 

court, refusing the application of the plaintiff for 30 days 

ill which to amend his petition, rendered judgment dis

i ksing the action, from which judgment the plaintiff 

appeals.  
1. The plaintiff appeared in the action which resulted 

in the second judgment, that of December 19, and made 

his defense. For errors committed upon that trial or in 

the rendition of that judgment, he had the remedy by 

appeal or error to the district court, and, unless he was 

deprived of these remedies without his own neglect or 

fault, he is not entitled to the remedy by injunction.  

Proctor v. Pettitt, 25 Neb. 96; Bankers Life Ins. Go. v.  

Robbins, 53 Neb. 44; Mayer v. Nelson, 54 Neb. 434; Ne
bra.ka Loan c Trust Co. v. Crook, 73 Neb. 485. He al

leges "that the said defendant Welch, still conniving and 

conspiring with the defendant Palmer herein, has cor

ruptly refused and still corruptly refuses to prepare or 

furnish a correct transcript of the record of said cause, 
although the amount of fees have been tendered therefor." 

There is no allegation that the.plaintiff gave or offered 

to give the usual bond required upon appeal from a justice 

court, nor any excuse set forth for his failure so to do.  

The allegation that the justice refused to prepare a cor

26
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rect transcript does not amount to an allegation that the 
justice refused to make a sufficient transcript to enable 
the plaintiff to perfect an appeal to the district court or 
to briig proceedings in error. A refusal of the justice to 
perform this duty could have been enforced by mandamus.  
It was suggested on the argument. that, owing to the time 
of holding the courts in I)undy county, the remedy by 
mandamus was not adequate; but no such facts are al
leged in the petition. .  

2. Complaint is made of the refusal of the district 
court to give the plaintiff 30 days to amend his petition.  
It does not appear that any amendment was tendered, nor 
does the record show that the plaintiff indicated to the 
district court the character of the amendment which he 
desired to make. Section 144 of the code provides that 
"the court may, either before or after judgment, in fur
therance of justice, and on such terms as may be proper, 
amend any pleading, process, or proceeding, by adding 
or striking out the name of any party, or by correcting a 
mistake in the name of a party, or a mistake in any other 
respect, or by inserting other allegations material to the 
case, or when the amendment does not change substan
tially the claim or defense, by conforming the pleading or 
proceeding to the facts proved. And whenever any pro
ceeding taken by a party fails to conform in any respect 
to the provisions of this code, the court may permit the 
same to be made conformable thereto by amendment." 
This language- vests in the district court a discretion in 
permitting or refusing amendments. Mills v. Miller, 3 
Neb. 87; Hedges v. Roach, 16 Neb. 673; Commercial Nat.  
Bank v. Gibson, 37 Neb. 750. This is a judicial discretion, 
the abuse of which is subject to review. But, when the 
character of the amendment is not disclosed by the record, 
it is impossible for us to say whether it should have been 
allowed or denied.  

We therefore recommend that the judgment of the dis
trict court be affirmed.  

JACKSON and AMEs, CC., concur.
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By the Court: For the reasons stated in the foregoing 

opinion, the judgment appealed from is 
AFFIRMED.  

JOHN F. ANTHES, APPELLEE, V. JOHN SCHROEDER ET AL., 
APPELLANTS.  

FIIED JuNE 7, 1907. No. 15,019.  

1. Appeal: RECORD: MOTION TO STRIKE. Where, upon the final hear
ing of a case, the trial judge makes an order permitting the 

defendant to offer the testimony taken at a former trial, and 

afterwards includes the evidence so taken in the bill of excep

tions, the same will not be stricken from the record in this court.  

2. Marshalling Assets: RIGHTS OF MORTGAGEES. The right of a junior 

mortgagee having security upon a single tract of land to require 

a senior mortgagee having security upon several tracts to take 

payment out of those to which he can resort exclusively, so that 

both may be paid, cannot be defeated by a secret oral agreement 

between the senior mortgagee and the debtor that the former 

shall first resort to the security upon which the junior mortgagee 

has a lien.  

APPEAL from the district court for Jefferson county: 

JOHN B. RAPER, JUDGE. Affirmed.  

John C. Hartigan and John Heasty, for appellants.  

William M. Clark, George H. Hastings and W. G.  

Hastings, contra.  

CALKINS, C.  

In 1896 the plaintiff was the owner of 400 acres of 

land in Clay county, which he sold to the defendant John 

Schroeder. Schroeder obtained a loan from one Thomp
son for a considerable portion of the purchase price, 
securing the same by mortgage on the land purchased, and 

also by a mortgage upon a half section of land in Jeff er

son county. For the remainder of the purchase price, the
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plaintiff accepted a second mortgage executed by Schroe
der and wife on the Clay county land alone. Default 
having been made in the payment of this mortgage, the 
plaintiff instituted an action in the district court for 
Clay county to foreclose this mortgage, making Thompson, 
who held the first mortgage, a party. In an amended 
petition in this action, the plaintiff alleged that the Clay 
county land was of insufficient value to pay both the 
senior and junior incumbrances thereon, and prayed an 
injunction restraining the senior incumbrancer from pro
ceeding further in that action until he had first exhausted 
his security on the Jefferson county land. Or, if the court 
would not grant him that relief, that upon payment of the 
senior incumbrance from the proceeds of the Clay county 
security the plaintiff be subrogated to the rights of 
Thompson under his mortgage on the land in Jefferson 
county to the extent necessary to satisfy the remainder 
due the plaintiff under his mortgage on the land in Clay 
county. The court denied the plaintiff any relief in this 
action, but gave a judgment of foreclosure upon the prayer 
of Thompson, who had appeared in the action, resisting 
the plaintiff's claim and demanding a foreclosure of his 
own mortgage. From this decree the plaintiff appealed to 
the supreme court, which held that the plaintiff was en
titled to a decree subrogating him to the rights of Thomp
son (Anthes v. Schroeder, 68 Neb. 371), reversed the case 
and remanded it to the district court. The opinion in 
this case was filed April 9, 1903, and the mandate was 
received by the clerk of the district court on June 24, 
1903.  

At the inception of the above proceedings the title was 
in John Schroeder; but afterwards such conveyances were 
had that the record title passed to the defendant Eliza
beth Schroeder, who died intestate February 16, 1903.  
On March 24, 1903, John Schroeder was appointed ad
ministrator, and appeared in the action, filing an answer 
to the plaintiff's petition, as such administrator. On the 
25th day of January, 1904, the district court for Clay
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county rendered its decree finding in favor of the plaintiff, 

subrogating him to the rights of the said Thompson by 

virtue of his mortgage on the Jefferson county land; find

ing the amount due upon the plaintiff's mortgage; an

thorizing and empowering him to proceed to foreclose the 

.mortgage in Jefferson county for the satisfaction of his 

mortgage; and restraining Thompson from releasing or 

discharging upon the record the mortgage made to him.  

An appeal was taken from this decree to the supreme 

court, and the same was affirmed by an opinion filed June 

8, 1905. Anthes v. Schroeder, 74 Neb. 172. Upon the 

affirmance of this judgment, the plaintiff brought this 

action in Jefferson county to enforce the mortgage to 

which lie had been subrogated by the decree rendered in 

Clay county. This resulted in a decree in favor of the 

plaintiff, from which this appeal was taken by the de

fendant.  
1. With this case there was submitted a motion to 

strike from the bill of exceptions the first 45 pages. It 

appears that the trial of the action was begun, and the 

testimony included in that portion attacked by this imo

tion was taken, and the case submitted at the February, 

1906, term of the Jefferson county district court, which 

adjourned sine die on June 8, 1906; that during that 

term, on -May 24, the submission was vacated, and an 

amended petition filed, 15 days given for answer, and the 

case continued until the June term of the court, when the 

case was tried, and a decree entered June 20. At the lat

ter hearing, we find that the court made an order per

mitting the defendant to offer all the testimony on the 

former trial, which we understand to mean the first 45 

pages of the bill of exceptions. There was no exception 

nor objection to this order, and we think the motion should 

be overruled.  
2. The plaintiff claimed the right to be subrogated to 

the lien of the mortgage made by the Schroeders to 

Thompson upon the Jefferson county land under the rule 

that, where there are several creditors having a common
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debtor who has several funds, all of which can he reached 
by one creditor, and only a part of the funds by the 
others, the former shall take payment out of the funds to 
which he can resort exclusively, so that all may receive 
payment; and from the further rule, deduced from the 
foregoing, that in equity, if a prior creditor having secu
rity on two funds satisfies his demand out of the security 
or fund which alone is pledged to a junior creditor, and 
thereby exhausts that fund or security, equity will sub
rogate the latter creditor to the former lien upon that 
fund or security which is not exhausted. This contention 
of the plaintiff was fully sustained by this eourt in Anthes 
v. Schroeder, 68 Neb. 371, where, in the opinion by HoL
COMB, J., there is a full discussion of the question.  

When this case was again before the district court, the 
defendant interposed the defense that prior to the execu
tion of the mortgage upon the Jefferson county land to 
Thompson there was an oral agreement between Schroeder 
and Thompson that this mortgage was not given as secur
ity for the debt generally, but only for so much thereof 
as should remain unpaid and unsatisfied after exhausting 
the security in the Clay county land. This question was 
determined adversely to the defendants in the district 
court, and again upon appeal to this court in Anthes 
v. Schroeder, 74 Neb. 172, and would certainly be 
res judicata but for the fact that the defendant 
Elizabeth. Schroeder, who held the fee in the land, died 
pending the appeal, and the defendant John 'Schroeder, 
who had been appointed administrator, was substituted 
for her in the district court. . It appears that Elizabeth 
Schroeder died intestate, leaving heirs who are defendants 
in this action, but were not made defendants in the action 
above referred to. It is contended by these heirs that they 
are not bound by the decree in the Clay county case, but 
that the question must be considered as to these defend
ants upon the merits in this action. It is the settled doc
trine of this court that a judgment rendered against a per
son after his death is reversible if the fact and time of
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death appear on the record; or in error coram nobis if the 

fact must be. shown aliunde. It is voidable, and not void, 

and cannot be impeached collaterally. Jenkings v. Simp

son, 12 Neb. 558; McCormick v. Paddock, 20 Neb. 486.  

But we have examined the evidence, and, in view of the 

conclusion .we have reached as to the merits, it is not 

necessary to determine whether the heirs of Elizabeth 

Schroeder are in any degree concluded by the judgment 

of the Clay county case. The evidence does not establish 

the oral agre6ment alleged in the pleadings. The testi

mony of the witness Hutchins was in substance that he 

was afraid the Clay county land was not sufficient secu

rity for the loan of $7,000, and proposed that, if Mr.  

Schroeder would give a mortgage on the Jefferson county 

land in addition, and for the purpose of "backing up the 

loan" on the Clay county land, he would make it, and 

that Mr. Schroeder consented to this. Schroeder himself 

says: "We made the agreement then, if the Clay county 

land did not pay out, then he should have the right on 

this"; but he is discredited by his denial of the execution 

of the Jefferson county mortgage. On cross-examination, 

he denies its execution in the form produced in evidence, 

and insists that "it was a little piece of paper." This 

was far short of proving the agreement alleged, and the 

finding of the trial court should be sustained. But, if the 

oral agreement were clearly established against Thompson, 

we do not think it would affect the plaintiff's right to 

have the lien upon the Jefferson county land kept alive 

and enforced for his benefit after the satisfaction of the 

debt of Thompson from the Clay county land.  

It is insisted that the Jefferson county mortgage was 

executed after the plaintiff's mortgage. We have care

fully examined the evidence, and are satisfied that these 

mortgages took effect simultaneously. While the negotia

tions for the loan from Thompson were pending, the 

plaintiff held the title to the Clay county land, Schroeder 

having merely a contract with him for its purchase. It 

appears that, to enable Schroeder to make the loan from
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Thompson, the plaintiff was to convey the fee to him and 
take back a second mortgage for the remainder of the 
purchase price, and that Schroeder was to use the money 
secured from Thompson to pay the remainder of the pur
chase price. These several conditions were interdepend
ent, and no one could be carried out without the other, 
each instrument taking effect at the same time. Cases 
like the one at bar must be distinguished from those where 
a junior creditor pays off a prior incumbrance upon the 
same property, or where a surety discharges the debt of 
his principal. In the latter class of cases, the substitute 
acquires a right in the debt secured by the act of payment.  
In the former, the substitute is not required to pay the 
debt, and need acquire no interest therein. His right is to 
have the entire security held for his benefit, and it arises 
as one of the legal incidents of the transaction when he 
acquires his junior lien. From the principle that the law 
enters into and becomes a part of every contract, and 
that each contracting party is presumed to know the law, 
it follows that the defendant John Schroeder executed, 
and the plaintiff accepted, the second mortgage, with the 
full understanding that the plaintiff would be entitled to 
require Thompson to first resort to the Jefferson county 
land; or, in the event of Thompson's satisfying his claim 
out of the Clay county land, then that the mortgage on 
the Jefferson county land should stand as security for 
plaintiff's claim.  

In our judgment, the decree of the district court should 
be affirmed, and it is so recommended.  

JACKSON and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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STATE OF NEBRASKA, APPELLANT, V. FRANK BARKER, 
APPELLEE.  

FILED JUNE 12, 1907. No. 15,257.  

APPEAL from the district court for Lancaster county: 
EDwARD P. HOLMES, JUDGE. Affirmed.  

W. T. Thompson, Attorney General, for appellant.  

Francis G. Hamer, contra.  

PER CURIAM.  

The record shows that upon evidence before the judge 
of the district court he found that the defendant appears 
to be insane, and thereupon ordered that the question 
of his sanity be submitted to a jury pursuant to section, 
454, 551 and succeeding sections of the criminal code.  
Under these statutes the inquiry as to the sanity of the 
convict is committed largely to the .discretion of the judge 
of the district court of the county in which the peniten
tiary is located and to whom the application is made. In 
his discretion he has power to stay the execution of the 
sentence, when the proper investigation as to the sanity 
of the convict makes such stay absolutely necessary, and 
must by proper order at the hearing, if the convict is 
found to be sane, fix the precise limits of such stay of 
execution.  

The order of the district court complained of is there
fore 

ArFIRMIED.  

The following opinion was filed July 12, 1907: 
1. Criminal Law: STAY OF EXECUTION: SANITY OF CONVICT. Upon the 

hearing of an applicatioin under section 551 of the criminal code, 
the judge may stay execution of sentence, when such stay is 
absolutely necessary in order that the investigation required by 
statute shall be had. The necessity for such stay is to be deter-

Vo 1. -1) 1 JANL'ARY TEHO, 1907. 36.1



NEBRIASKA REPORTS.
State v. Barker.  

mined by the judge before whom the application is pending, It 
the exercise of a sound legal discretion.  

2. . SENTENCE, SUSPENSION OF. The sentence Is not vacated by 
such stay. The execution thereof is suspended until the day 
named in the order of stay.  

SEDGWICK, O. J.  
The defendant Barker is confined in the penitentiary 

under sentence of death for a capital offense. The re
prieve granted by the governor being about to expire, the 
defendant's attorney applied to one of the judges of the 
district court for Lancaster county for an investigation 
as to defendant's sanity. The judge ordered an investiga
tion, and that a jury be called for that purpose, and there
fore on the application of defendant's attorney continued 
the hearing to a day beyond the day fixed for execution, 
and ordered the execution to be stayed until further 
order. Upon the hearing in this court the jurisdiction and 
power of the judge to stay the execution was the prin
cipal question discussed, and the action of the judge in 
:hat regard was sustained. We will confine this discus
sion to a statement of the ground of this holding, without 
considering the method by which the proceedings were 
brought to this court, or other questions of practice which 
may be supposed to be presented by this record.  

In a former appeal to this court by the defendant (Bar
ker v. State, 75 Neb. 289), it was said that "the judge 
should, upon proper information of that fact, and a 
prima facie showing that the convict is insane, investigate 
the matter for himself so far as to determine whether the 
convict appears to be insane, and, if he finds that he does 
so appear, then it would be his duty to impanel a jury to 
try the question of insanity." The rule of the common 
law was quoted as stated by Mr. Chitty. . This rule has 
been substantially enacted in section 454 of our criminal 
code, which was cited in Walker v. State, 46 Neb. 25. In 
that case it was pointed out that these proceedings are not 
applicable -when "the alleged insanity or lunacy is claimed 
to have been in existence before trial upon information is
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begun." Upon the former appeal herein it was said that, 
when the application is made without the concurrence of 
the warden of the penitentiary, the judge to whom the ap
plication is made is not required to order a jury for the 
investigation of the matter, unless he finds that there are 
sufficient appearances of insanity to warrant him in so 
doing. The matter is left to the discretion of the judge to 
whom the application is made. If the application is mani
festly made for purposes of delay, it should not be allowed 
to have that result. If the judge is satisfied that the con
vict appears to be insane, he should order an investigation 
by a jury. It was insisted by the attorney general on the 
argument that in this case the judge unnecessarily con
tinued the hearing, and that his order staying the execu
tion was. erroneous. We did not consider that we had 
power to interfere upon these grounds. From the nature 
of the case, the matter must be committed to the discre
tion of the judge to whom the application is made. Noth
ing should be allowed to delay the proceedings, so as to 
require a stay of execution, unless absolutely unavoidable.  
But the power of the judge to stay the execution, when 
the investigation cannot be had without such stay, is not 
doubted. Section 454, supra, contains these words: "In 
case the punishment be capital, the execution thereof shall 
be stayed," and the power of the judge before whom the 
application is pending to stay the execution is necessarily 
implied from his power to make an investigation, which 
would be prevented, without such stay. It was argued 
that no method is provided by the statute for resentence, 
and so justice would be thwarted if execution were 
stayed. But the sentence is not vacated; its execution is 
suspended to a time to be fixed in the order of the court 
by which it is stayed, and at the time so fixed it will be 
executed, as it would have been at the expiration of the 
governor's reprieve if no stay had been ordered by the 
judge.  

For these reasons, we declined to interfere with the 
proceedings before the judge of the district court.
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WILLIAM M. CAMPION, RELATOR, V. JOHN A. GTLLAN, 
RESPONDENT.  

FILED JUNE 22, 1907. No. 15,028.  

1. Pardon: LIMITATIONS ON POWER. The governor of the state has no 
authority to order a sheriff to release a prisoner committed to his 
custody by judgment of a court.  

2. - : - . The governor has no power to pardon a prisoner 
found guilty of bastardy and adjudged to be the reputed father 
of an illegitimate child.  

3. - : -. The word "offenses" as used in section 13, art. V 
of the constitution, is equivalent to "crimes." The governor 
cannot pardon an offense until after conviction by the judgment 
of a court.  

ORIGINAL application for a writ of habeas corpus. Writ 
denied.  

Burr & Marlay, for relator.  

J. J. Thomas, M. D. Carey and C. E. Holland, contra.  

SEDGWICK, C. J.  

The relator, William M. Campion, was tried in the dis
trict court for Seward county upon a charge of bastardy 
preferred against him by one Nellie M. Lattimer. The 
jury returned a verdict of guilty, and thereupon on the 
6th day of December, 1902, the court adjudged him to be 
the reputed father of the complainant's bastard child, 
and ordered that he stand charged with the maintenance 
of the child in the sum of $1,000, and adjudged the costs 
of the prosecution against him. It was adjudged that the 
said sum of $1,000 should be paid in instalments, $200 in 
the following January, and $100 on the first day of Jan
uary each year thereafter, with interest at 7 per cent. on 
deferred payments after maturity; and it was further 
ordered that the defendant give security for payment in 
accordance with the decree, and that, in default of pay-
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ment and of giving security, he "stand committed to the 

jail of Seward county according to law." The defendant 

failed to comply with the decree, and an order of commit

ment was duly issued committing him to the jail of 

Seward county in accordance with the decree. On the 

24th day of October, 1906, the governor made an order in 

these words: "In the Matter of the Application for Par

don of William M. Canipion, confined in the jail of Seward 

county, Nebraska: To John Gillan, Sheriff of Seward 

county, Nebraska, Seward, Nebraska. Sir: Upon receipt 

of this order you will release from confinement William 

M. Campion, now serving an indefinite sentence in your 

county jail, and this order is your authority for such re

lease. (Seal.) (Signed.) John H. Mickey, Governor." 

This document having been delivered to the sheriff of 

Seward county, he thereupon discharged the relator from 

jail, and afterwards upon complaint being made to the 

district court of that county, an.order was made directing 

the sheriff to retake the relator and again commit him to 

jail. Pursuant to this order the relator was again con

mitted to jail. In November, 1906, the defendant having 

been charged in the district court for Seward county with 

the crime of abandoning his infant child under section 

212a of the criminal code, he was placed upon trial in that 

court before a jury, and on the 29th day of that month 

the jury returned a verdict of guilty against him. There

upon a motion for new trial was filed in the case, and, 
while the same was pending, the governor issued a pardon 

in the following words: "The State of Nebraska, ss.: 

Executive Office, Lincoln. In the name and by the au

thority of the state of Nebraska, John H. Mickey, gover

-nor of said state, in the matter of the application of Wil

liam M. Campion, for a pardon, to all to whom these 

presents shall come, sends greeting: Whereas, in the 

month of December, A. D. 1902, in an action pending in 

the district court for Seward county, Nebraska, wherein 

one Nellie M. Lattimer was the complaining witness and 

said William If, Campion was defendant, said Campion
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was convicted in a trial to the jury of the crime and 
offense of bastardy, and whereas on October 24th, '06, in 
the manner provided by law on application for pardon, 
said William M. Campion was pardoned by the governor 
of this state for said offense and of said conviction, and 
the sheriff of said county duly released and discharged 
said Campion on account of and because of said pardon; 
whereas, on the 28th day of November, 1906, notwithstand
ing said pardon, by an order of the judge of said district 
court for Seward county, said William M. Campion was 

again arrested of said offense and again confined in the 
county jail of Seward county; whereas, on the 28th day 
of November, 1906, in an action pending in said district 
court for Seward county, Nebraska, wherein the state of 
Nebraska was plaintiff and said William M. Campion was 
defendant, he was convicted of the crime of abandonment 
and refusal and neglect to support without good cause the 
said child named -in said. proceedings as the reputed 
father of said illegitimate child and is now confined in the 
county jail of Seward county: Therefore, (1) know ye, 
that in consideration of the premises I hereby pardon the 
said William M. Campion, and he is hereby fully par
doned of each one of said offenses and convictions and 
orders of court, and the sheriff of Seward county is hereby 
ordered to release from confinement said William I.  
Campion. (2) All fines and forfeitures in connection 
therewith are hereby remitted. Given under my hand 
and the seal of the state of Nebraska this 22d day of De
cember, A. D. 1906. (Seal.) John H. Mickey, Governor 
of the State of Nebraska. By the Governor: A. Galusha, 
Secretary of State." This document being presented to 
the sheriff of Seward county, lie refused to recognize it, 
and thereupon this application was made to this court 
for a writ of habeas corpus.  

1. It is contended in the brief that, after the relator had 
been discharged from confinement in the jail under the 
governor's order of October 24, above set forth,.the dis
trict court had no jurisdiction in an em parte proceeding
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to order the sheriff to recommit the- relator to jail. Our 

constitution and laws do not authorize the governor to 

order the sheriffs of the respective counties to discharge 

prisoners in their custody, and the sheriff should have 

entirely disregarded this order. After having without 

authority discharged the relator from jail, it was the duty 

of the sheriff on his own motion to have retaken the re

lator under the original order of commitment, and no 

formal proceedings in the district court were necessary 

for that purpose. The legality of the detention of the 

relator by the sheriff depends, then, entirely upon the 

force and effect of the governor's pardon issued on the 

22d day of December, 1906.  
2. Did the governor's pardon authorize the release of 

the relator from imprisonment under the commitment in 

the bastardy proceedings? The source of the pardoning 

power reposed in the governor is to be.found in section 

13, art. V of the constitution, which is as follows: "The 

governor shall have the power to grant reprieves, com

mutations and pardons, after conviction, for all offenses 

except treason and cases of impeachment, upon such con

ditions and with such restriction§ and limitations as he 

may think proper, subject to such regulations as may be 

provided by law, relative to the manner of applying for 
pardons. Upon conviction for treason, he shall have 

power to suspend the execution of the sentence until the 

case shall be reported to the legislature at its next session, 
when the legislature shall either pardon or commute the 

sentence, direct the execution of the sentence, or grant a 

further reprieve. He shall communicate to the legislature, 
at every regular session, each case of reprieve, commuta

tion or pardon granted, stating the name of the convict, 
the crime of which he was convicted, the sentence and its 

date, and the date of the reprieve, commutation or 

pardon." Was the relator convicted of an offense in these 

bastardy proceedings within the meaning of this constitu

tional provision? It is strenuously contended in his be

half that in determining this question great consideration
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must be given to the nature and character of the impris
onment. It is said that the law requires that he be im
prisoned until he complies with the order of the court, 
and that cases will frequently arise in which, through 
financial inability to comply with the order of the court, 
the imprisonment must be perpetual; that such a remedy 
must be in the nature of punishment, and if he is impris
oned as a punishment it must be upon conviction of an 
offense, and so the conclusion is derived that these condi
tions rendered applicable the constitutional provisions 
clothing the governor with the pardoning power. It is 
not entirely clear to our minds that this premise is sound, 
or that, if it is, the conclusion must necessarily follow.  
Great reliance is placed upon the opinion of this court 
in Ex parte Donahoe, 24 Neb. 66, as establishing the law 
to be that there is no remedy for a defendant in bastardy 
proceedings upon conviction and being ordered to make 
payment to the complaining witness, except to comply with 
the order of the court, and that, in case of inability to com
ply with the order of the court, no alternative remains but 
to remain perpetually in jail. In the opinion in that case 
the language of the statutd "there to remain until he shall 
comply with the requirements of the court" is printed with 
emphasis, and the opinion also contains this language: 
"This proceeding, under the statute, does not offer any 
remedy for imprisonment under it but that of security 
to comply with the order of the court, nor any alternative 
but that of payment of the amount to the complaining 
witness, the mother of the child." And again: "Nor is 
there any remedy, other than acquiescence and compli
ance with the law, for his discharge." That was an appli
cation for a writ of habeas corpus, and, although other 
points were made, the one apparently argued in the brief 
was that the obligation to pay under the decree is a debt, 
and that imprisonment for debt is forbidden by the con
stitution. Of course, such obligation is not a debt within 
the meaning of the provision of the constitution relied 
upon. From the quotations in the brief printed in
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the report it appears to have been stated that "the legis
lature had no constitutional power to authorize imprison
ment without making provision for the discharge of the 
prisoner at some time and in some manner." But this 
proposition does not appear to have been argued or in
sisted upon, except for the purpose of showing what the 
true construction of the statute is, it being insisted that 
the statute intended that the prisoner might be discharged 
under the insolvent debtor's oath. At all events, it 'does 
not appear that any showing was made in the trial court 
of the prisoner's inability to pay. The regular and proper 
way to test the question would be to make such showing, 
and, if overruled by the trial court, an appeal (under our 
present statute) taken to this court would present the 
question. It is doubtful whether the question could be 
presented at all upon application for habeas corpus, and, 
even if it could, it would require a very strong showing, 
amounting substantially to -absolute proof, so that the 
court would be without jurisdiction to continue the im
prisonment.  

In Ex parte (ottrell, 13 Neb. 193, the act providing 
for such imprisonment is held not to be unconstitutional.  
Although neither of these cases is a very strong authority 
for the proposition announced in the language above 
quoted from the opinion of Judge COBB, in Ex parte Dona
hoe, supra, this has probably been taken to be the rule 
by the profession generally ever since the publication of 
the opinion in that case. Many states have statutes ex
pressly providing for the discharge of the prisoner when 
absolutely unable to pay. It may be doubted whether any 
state in the Union, or any civilized country, unless it be 
Nebraska, has ever held that there was absolutely no 
remedy under such circumstances. It is frequently said 
that habeas corpus is not an effective remedy. 5 Cyc. 671; 
In re Wheeler` 34 Kan. 96; In re Walker, 61 Neb. 803.  
There is a note to State v. Brewer, 37 Am. St. Rep. 752, 
764 (38 S. Car. 263), in which the author says that in 
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some cases the statutes provide expressly for discharge, 
and then says: "Even without such a provision it would 
seem, on general principles, that, as the inability to pay 
negatives the existence of that contumacy which is a neces
sary element of a contempt of court, no one can be detained 
after he establishes the fact of his inability, and so it has 
been held in Ryan v. Kingsbery, 89 Ga. 228. In other 
cases it is said that the prisoner's proper remedy is to take 
advantage of the insolvent laws. Rogers v. State, 5 Yerg.  
(Tenn.) 368; Wood v. Wood, Phil. Law. (N. Car.), 538.  
The principal case shows that this remedy has in South 
Carolina been converted into a statutory one. But 
whether the inability of a defendant to discharge a pecu
niary liability imposed upon him is ascertained by regular 
insolvency proceedings, or simply by producing the neces
sary evidence in the court from which the order for his 
commitment was issued, it is possible that no legislation 
would be valid which would undertake to deprive one so 
situated of the privilege of procuring his release in one or 
other of these ways." A prosecution in bastardy is a civil 
action. We have no statute making bastardy a crime, anl 
there are no common law crimes punishable in this state.  
The fact that he may be brought before the court by war
rant to answer to the complaint does not determine the 
character of the proceedings. The legislature may author
ize any civil action for the recovery of a penalty or for
feiture, or for fraud or trespass, to be so begun. Unless 
the action is for the recovery of debt upon contract the 
legislature may provide this remedy, and in all such 
actions the legislature may provide for the enforcement 
of the judgment by imprisonment. Imprisonment as a 
punishment in such cases is not authorized. It is solely.  
for the purpose of coercing the defendant to perform the 
duty which the judgment of the court requires of him.  
When a court of competent jurisdiction in proper pro
ceedings for that purpose adjudges a party to perform 
some specific act, and obedience is refused, he is committed 
until he complies with the order of the court. If this were
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not so, such judgments would be idle. Mandamus and 
kindred remedies would be abandoned. But imprisonment 
under such order is never continued after it is made to 
appear that it is impossible for him to perform the thing 
required of him. Do these principles apply to judgments 
in bastardy proceedings under our statute? We do not 
regard the above cited cases, entitled Eu parte Donahoe 
and Ex parte Cottrell, as decisive of this question, and, 
even if they should be so held, they do not furnish a 
complete guide in determining the question now before us.  
Bastardy is not a crime under our statute. Imprisonment 
therefor as a punishment is not allowed. Can a governor 
remit a civil obligation? Can he relieve the reputed father 
from his obligation to support his illegitimate child? If 
such a proposition had been made without the prestige of 
the action of the governor of the state to support it, and 
not enforced by the argument of able and respected law
yers, we would have supposed that the mere statement of 
the question would have been sufficient answer. The 
constitution gives the governor power to pardon "offenses," 
and-it is suggested that bastardy is an offense, although 
we have no statute defining and punishing it as a crime, 
and so the governor may pardon the wrongdoer and relieve 
him from all consequences of his act. The provision of 
our constitution is too plain to lead to such absurd con
clusions. The word "offense" in a public statute is gen
erally though not always used as synonymous with 
"crime." In State v. West, 42 Minn. 147, it is said that 
the terms, "crime," "offense" and "criminal offense" are 
all synonymous, and are ordinarily used interchangeably.  
At all events the words are so used in the section of the 
constitution under consideration. There can be no doubt 
that "crime" in the latter part of the section is used as 
an exact equivalent of the word "offense" in the first part, 
and that the words "convict" and "sentence" are used with 
reference to both. Unless there has been a crime and con
viction the governor cannot interfere with a pardon.  

"A pardon is an act of grace, proceeding from the power
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intrusted with the execution of the laws, which exempts 
the individual on whom it is bestowed from the punish
ment the law inflicts for a crime he has committed." 
United States v. Wilson, 32 U. S. *150. A pardon affects 
only the public interest in the conviction. Private obli
gations cannot be discharged by it. Ex parte Mann, 39 
Tex. Cr. Rep. 491, 73 Am. St. Rep. 961; In re Nevitt, 117 
Fed. 448; Estep v. Lacy, 35 Ia. 419, 14 Am. Rep. 498; In 
re Boyd, 34 Kan. 570. The obligation of the relator to 
contribute to the support of his illegitimate child, as 
fixed by the judgment of the court, could not be released 
by the governor.  

3. The governor can pardon only after conviction. The 
verdict of a jury is not a conviction within the meaning 
of the constitutional provision. The term is no doubt 
sometimes applied to finding a person guilty by a verdict 
of a jury. In ordinary speech it may be used in a still 
more general sense. It sometimes means the judgment 
of conviction pronounced by a court of competent juris
diction. In statutes providing that conviction of crime 
may be shown to affect the credibility of a witness it has 
that meaning. Commonwealth v. Gorham, 99 Mass. 420; 
Marion v. State, 16 Neb. 349. Can it be supposed that 
the intention of the constitution makers was to forbid the 
governor to pardon the offense before proceedings had 
been begun in the courts, and to sanction his interferenc
with the orderly course of those proceedings. In this case 
no final verdict had been rendered. The defendant had 
asked the court to set aside the verdict because of inter
vening errors, as he claimed, rendering it ineffectual.  
Nothing but the plainest language excluding any other 
meaning could justify the construction of the constitution 
contended for. But the language employed in the consti
tution precludes such a construction. The governor is 
required to communicate to the legislature each case of 
pardon granted, "stating the name of the convict, the 
crime of which he was convicted,-the sentence and its date, 
and the date of the reprieve, commutation, or pardon."
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This he could not do if there had been no judgment and 
sentence.  

For these reasons, the relator is remanded to the custody 
of the sheriff of Seward county.  

WRIT DENIED.  

P. H1. SALTER ET AL., APPELLEES, V. NEBRASKA TELEPHONE 

COMPANY, APPELLANT.  

FILED JUNE 22, 1907. No. 14,674.  

1. Corporations: INJURY To EafpIoYEE: OFFICERS, AUTHORITY OF. When 

a serious injury requiring immediate medical or surgical services 

is incurred by the employee of a company engaged In a business 

dangerous to its employees, and the injury is received at a place 

distant from the home of the Injured party, any general officer 

of the company then present may engage such medical or surgical 

treatment and care as the case requires, and bind the company 

for the reasonable value thereof, without any proof on the part of 

the party furnishing such treatment and care that such general 

officer of the company had special authority to make such contract 
or that such action on his part came within the general scope of 

his power and duties.  

2. : In case of serious injury to an employee 

under the circumstances above set out, if no general officer of the 

company is present, the highest officer or person highest in au

thority then present may bind the company for such services as 

the emergency may demand.  

3. - : : . While not attempting to formulate any 

general rule to determine what constitutes emergency treatment 

for which a company will be liable under employment made by 
an officer or agent of known limited authority, it ought gen

erally to extend for a time sufficient for the party employed to 

communicate with the company, and, If it decline to be further 

responsible, for notice to the proper poor authorities, if the 

Injured party is entitled to public care.  

APPEAL from the 'district court for Madison county: 
JOHN F. BOYD, JUDGE. Reversed.  

Allen & Reed and W. W. Morsinan, for appellant.  

Mapes & Hazen and John R. Hays, contra.
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DUFFIE, C.  

January 1, 1904, Burt Crumb, an employee of the Ne
braska Telephone Company, fell from the top of a tele
phone pole to the frozen earth, fracturing his arm at the 
elbow to such an extent that the ends of the broken bones 
protruded through his coat into the earth. He was taken 
to Hubbard, some 4) miles distant, and the next morning 
put on the train and taken to Norfolk, where he was 
placed in a hospital operated by the plaintiffs. One 0. E.  
Dugan, foreman in charge of the working gang of which 
Crumb was a member, was in Norfolk at the time, and 
made arrangements with the plaintiffs for the reception 
and treatm ent of Crumb. The evidence discloses that 
Crumb had received a compound fracture of the elbow 
joint; that in drawing back the protruding bones pre
vious to his reception by the plaintiffs, some 19 hours 
after the accident, dirt and other foreign matter, which 
had been taken into the wound caused by the protruding 
bones, infected the arm, and this infection spread over the 
entire system, necessitating a number of operations, 
among others the removal of the elbow joint, which oper
ation was performed by the plaintiffs on January 16.  
It further appears that Crumb's condition was such as 
to require the constant attendance of a nurse and the 
services of both the plaintiffs to dress his arm, which was 
necessary from two to three times a day for some time 
after his reception. There is evidence tending to show that 
at no time previous to his leaving could Crumb have 
been moved from the hospital without great danger to his 
life. Crumb was received by the plaintiffs on January 2, 
1904, and discharged on July 28, 1904, This action was 
commenced against the defendant and appellant to recover 
the value of the professional services rendered and for 
board and hospital services, the amount claimed being 
$918.  

The answer admits that Crumb was an employee of the 
defendant corporation, and was injured so as to become in
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need of immediate medical and surgical treatment; avers 

that Dugan employed the plaintiffs to render such services 

on January 2, 1904, but that lie then informed plaintiffs 

that defendant would not be responsible or pay plaintiffs 

for more than the first surgical treatment, and that neither 

he (Dugan) nor any other employee of defendant had 

authority to employ plaintiffs and to obligate the defend

ant for more than the first treatment given Crumb. The 

answer further offered to let plaintiffs take judgment for 

the value of the first treatment of said Crumb as specified 

in the petition, to wit, setting arm $25, with the costs to 

date of filing the answer.  
On the trial the defendant interposed numerous ob

jections to evidence offered by the plaintiffs, which objec

tions were overruled and exceptions duly entered. The 

defendant offered evidence to show that Dugan had no 

authority to make any contract on behalf of the company 

for services rendered to any employee of the company, 

except for the first treatment given such injured employee; 

also, that Dugan informed one of the plaintiffs on Jan

uary 3, 1904, that the defendant would not be responsible 

for any services other than the first treatment of Burt 

Crumb; that at a later date another employee of the com

pany informed one of the plaintiffs, when interrogated 

about payment for services rendered Crumb, that it was a 

matter to be decided later by the company; and that on 

another occasion the district manager. of the defendant 

company at Norfolk informed one of the plaintiffs that by 

the rules of the defendant company it would not hold itself 

responsible for surgical and medical attendance received by 

one of its injured employees, except only for the first treat

ment. An.objection to these offers made by the plaintiffs 

was sustained by the court and defendant's exceptions 

duly entered. At the conclusion of the testimony the de

fendant moved the court to direct a verdict for the defend

ant as to the entire claim of the plaintiffs, except $25 for 

the first treatment, interest and costs, and the plaintiffs 

moved for a directed verdict for the entire amount of
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plaintiff's demand, with interest and costs. The court 
sustained the plaintiffs' motion, and in accordance there
with directed a verdict for the plaintiffs for the sum of 
$971.70. From a judgment entered upon this verdict the 
defendant has appealed to this court.  

It will be unnecessary, as we view the case, to pass upon 
all the errors assigned by the appellant. While the rule 
is not uniform there are many cases holding that, where a 
company is engaged in a business dangerous to its em
ployees, in case of an accident of such serious character 
that the injured employee stands in need of immediate 
medical or surgical attendance, the conductor of a train, or the highest officer of the company present at the time, has, from the necessities of the case, authority to represent the 
company and to bind it by the employment of a surgeon 
for such immediate medical or surgical services and care 
as are required. In support of this rule the court, in Terre Haute & I. R. Co. v. McMurray, 98 Ind. 358, 49 
Am. Rep. 752, said: "An employer does not stand to his 
servants as a stranger, he owes them a duty. The cases 
all agree that some duty is owing from the master to the 
servant, but no case that we have been able to find de
fines the limits of this duty. Granting the existence of 
this general duty, and no one will deny that such duty 
does exist, the inquiry is as to its character and extent.  
Suppose the axle of a car to break because of a defect, and 
a brakeman's leg to be mangled by the derailment con
sequent upon the breaking of the axle, and that he is in 
inminent danger of bleeding to death unless surgical aid 
is summoned at once, and suppose the accident to occur 
at a point where there is no station and when no officer 
superior to the conductor is present, would not the con
ductor have authority to call a surgeon? Is there not a 
duty to the mangled man that some one must discharge? 
And if there be such a duty, who owes it, the employer or 
a stranger? Humanity and justice unite in affirming that 
some one owes him this duty, since to assert the contrary 
is to affirm that upon no one rests the duty of calling
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aid that may save life. If we concede the existence of 

this general duty, then the further search is for the one 

who in justice owes the duty, and surely, where the ques

tion comes between the employer and a stranger, the just 

rule must be that it rests upon the former." 

In Marquette & 0. R. Co. v. Taft, 28 Mich. 289, the yard

master of the defendant company employed a physician 

to amputate a leg and bind lip the wounds and bruises 

of an employee injured in the service of the company.  

The employment by the yardmaster was afterwards rati

fied by the general superintendent. The company de

fended upon the ground that it was not shown that either 

the yardmaster or the general superintendent acted within 

the scope of their authority in employing the surgeon.  

Judgment went in favor of the plaintiff in the trial court, 

and this judgment was affirmed by the supreme court, 

Justices Groves and Campbell voting for a reversal, Cooley 

and Christiancy voting for an affirmance. Judges Cooley 

and Christiancy appeared to have based their decision 

more upon the ground of the ratification of the employ

ment by the general superintendent, than upon the au

thority of the yardmaster to make a contract binding 

the company in the first instance.  

In Toledo, St. L. & K. C. R. Co. v. lylott, 6 Ind. App.  

438, a brakeman on the appellant's road met with an acci

dent by which his skull was crushed. The conductor re

quested the appellee to board and care for the injured man 

in every way necessary, stating that the company would 

pay for the same. The conductor was the highest officer 

of the company then present. After discussing the right 

of a general officer to bind the company by such employ

ment, the court proceeded to discuss the right of the con

ductor to do so. We quote from the opinion: "It being 

established that the general officers of the company would 

have the power under such circumstances to bind the 

company for the necessary board, care, and attention 

furnished an employee injured while in the performance 

of his duty, it follows, under the authorities, that the
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conductor also has such authority under certain circum
stances. That the conductor-has no such general authority 
in ordinary cases is conceded, but it is clear that he has 
such authority in the case of an emergency where an acci
dent occurs remote from the general offices, when he is 
the highest officer of the company present, and when im
mediate action is required in order to preserve and pro
tect the life of the injured man. In the face of this 
emergency, requiring immediate action to preserve human 
life, the duty devolves upon the company to act, and the 
conductor stands in the place of the company, clothed 
with such powers as may be necessary to meet the exigen
cies of the occasion." The supreme court of Indiana, so 
far as our examination of the authorities has extehded, 
has gone further than any other in adopting the rule that 
a subordinate officer has authority to bind the company 
by the employment of physicians and surgeons in case of 
an emergency, and where no higher officer of the company 
is present at the time, and these decisions are all to the 
effect that such employment binds the company only for 
the first or emergency service. There are numerous cases 
from other states holding that, where such services are ob
tained, and where there is direct or inferential evidence 
of a ratification by some general officer, then the company 
is bound for all services so rendered.  

In Toledo, W. d& W. R. Co. v. Rodrigues, 47 Ill. 188, 
the station agent of the company employed the appellant 
to nurse and take care of one Johnson, an injured employee 
of the company. He wrote to the general superintendent, 
making a. full statement of all that had been done. The 
fourth paragraph of the syllabus is in the following words: 
"Where an employee of a railroad company has received 
injury, while in the discharge of his duty, and the station 
agent, in his capacity as such, assumes certain liabilities 
in his behalf, for nurse and medical attendance, and 
writes. a letter to the general superintendent stating the 
facts, it is presumed that the general superintendent re
ceived such notice, and, in the absence of any instructions
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to the contrary, consented, on the part of the railroad 

company, to assume the liabilities of the station agent 
for all reasonable charges in this behalf." Toledo, W.  
& W. R. Co. v. Prince, 50 Ill. 26; Indianapolis & St. L.  

R. Co. v. Morris, 67 III. 295, and Cairo & St. L. R. Co. v.  
Mahoney, 82 Ill. 73, are to the same effect, but, as will 

be seen, these are based on the ratification by a general 

officer of the company of employment made by one with

out general authority to do so. On the whole, we are in

clined to adopt the rule that a general officer of the 

company has power to make such a contract as is here sued 

on without showing that he had special authority to do 

so, and, if an emergency demanding immediate action ex

ists, then the highest officer then present, whether he be 

conductor of a train, the station agent of the company or 

the foreman in charge of a gang of workmen, may bind the 

company for such medical and surgical attendance as the 

exigencies of the case may immediately demand. We 

recognize that this rule is one required by an emergency, 
rather than one based on any general legal principle, and 

that the authority of the officer with limited powers can 

extend no further than the emergency demands. As said 

in Holmes v. McAllister, 123 Mich. 493: "Authority to act 

is implied from the necessity of the case. * * * Neither 

the authorities nor reason carry the rule beyond the 

emergency. Such employment does not make the employer 

liable for the services rendered by the physician to the 

employee after the emergency has passed. If the physician 

desires to hold the employer responsible for subsequent 

services, he must make a special contract with him." 

It is urged by appellee that the emergency in this case 

continued during the time that Crumb was in the hospital, 
and this was probably the theory upon which the district 

court directed a verdict for the plaintiffs for the full 

amount of their claim. Toledo, St. L. & K. 0. R. Co. v.  
Mylott, supra, and Williams v. Griffin Wheel Co., 84 Minn.  
279, are cited in support of this position. A careful 

reading of the opinion in the Mylott case will disclose that
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the only question considered by the court was the right 
of the plaintiff to recover at all, and that the question of 
the amount of the recovery was not involved. In the con
curring opinion of Davis, J., it is said: "No question is 
raised as to the extent or amouni of the recovery. The 
only question presented for our consideration is whether 
appellee was entitled to recover anything. The court does 
not hold that appellee was entitled to recover for board 
of others, or for the continued care and nursing of the 
brakeman beyond the emergency then existing." We do 
not attempt to define what are primary or emergency serv
ices, and Williams v. Griffin Wheel Co., supra, does not 
assist us in attempting to determine the question, as the 
facts of that case are dissimilar from this case, so far 
as disclosed in the opinion, and apparently are not fully 
stated. We believe, however, that emergency services, un
less expressly limited at the time of procuring them, ought 
to extend to a sufficient time for the party employed to 
communicate with the company, and, if it declines to be 
further responsible, for notice to the proper poor author
ities, if the injured party is entitled to public care.  

For the reason that the law will not impose upon the 
defendant company the duty of caring for one of their in
jured employees except for emergency treatment, and for 
the reason that the court refused evidence going to show 
that the company expressly disclaimed liability for further 
treatment, we recommend a reversal of the judgment.  

ALBERT, 0., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

REVERSED.
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JOHN BOESEN, APPELLANT, V. OMAHA STREET RAILWAY 

COMPANY, APPELLEE.  

FILED JUNE 22, 1907. No. 15,073.  

1. Carriers: INJURY: CONTaRBUTORY NEGLIGENcE. A party cannot be 

charged with contributory negligence on account of taking a place 

on a crowded street car designated by the conductor of the car.  

2. Instructions. An instruction not based upon the evidence, al

though correct as a legal proposition, is ground for the reversal 

of a judgment if it has a tendency to mislead the jury. Esterly 
Harvesting M. Co. v. Frolkey, 34 Neb. 110.  

APPEAL from the district court for Douglas county:.  

LEE S. ESTELLE, JUDGE. Reversed.  

T. W. Blackburn and Richard S. Borton, for appellant.  

W. J. Connell and J. L. Webster, contra.  

DUFFIE, C.  

On a former appeal taken by the Omaha Street Railway 

Company the judgment was reversed and the cause re

ianded on account of misdirection of the court. 74 

Neb. 764. A retrial of the case resulted in a judgment for 

the defendant, and the plaintiff has appealed, alleging 

error in the instructions given by the court and in refus

ing instructions asked by the plaintiff. A statement of the 

case will be found in the opinion of Mr. Commissioner 

ALBERT on the former appeal, and the facts need not again 

be repeated here. It is conceded that the accident took 

place at what is known as the "blind switch," just north 

of 0 street, in the city of South Omaha. The evidence 

is undisputed that the plaintiff was standing on the run

ning board of the rear or trailer car, and his claim is 

that, on reaching the blind switch, the car was derailed, 

throwing him to the pavement and causing the injuries for 

which he brings suit. The plaintiff testified that both the 

motor and trailer car were crowded at the time he boardea
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the trailer; that the conductor in charge of the car di
rected him to stand upon the running board. This evi.  
dence is undisputed, and plaintiff is corroborated by other 
witnesses that he stood on the running board because 
both the motor and trailer were crowded with passengers.  
It Was claimed by the defendant that plaintiff was guilty 
of contributory negligence in riding upon the running 
board of the car, and this was brought to the attention 
of the jury by the third instruction of the court, who 
further said to them: "If you find from the evidence in 
this case that in so riding he was guilty of negligence 
which contributed to his injury, then the plaintiff would 
not be entitled to recover, and your verdict should be for 
the defendant." The plaintiff requested the following in
struction upon that phase of the case: "You are instructed 
that, if the plaintiff was standing on the running board 
of the car at the invitation of the defendant, his stand
ing on said running board would not of itself constitute 
negligence on his part." We have no doubt that the plain
tiff was prejudiced by the instruction given by the court, 
and by his refusal to give the instruction asked by the 
plaintiff. If a passenger, at the direction of those in 
charge, takes a designated place on the car of the com
pany, he cannot be charged with negligence solely from 
the fact that he rode in such position. He cannot be 
charged with contributory negligence because of the posi
tion which he occupies at the direction and request of the 
company. The negligence, if any, in standing where he is 
directed, is the negligence of the company.  

In Spooner v. Brooklyn City R. Co., 54 N. Y. 230, 13 
Am. Rep. 570, it is held: Assuming that deceased had a 
right to be safely carried by appellant to the stockyards, 
he had a right to suppose that he would not be assigned to 
a place of extra hazard or peril, and that, to whatever 
place assigned, reasonable care would be exercised to pro
tect him from injury. In City R. Co. v. Lee, 50 N. J. Law, 
435, the court said: "It certainly cannot be contributory 
negligence that he, at the invitation of the defendant,
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exposed himself to risk of danger created by the defend
ant, and which he did not know and of which no warning 
was given. The position of this outside platform un
doubtedly was attended with some risks and exposure.  
One riding in that manner is chargeable with the knowl
edge that the public highway on which the track lies is 
used in all its parts by the ordinary vehicles of travel; 
that there is a liability of collision with such vehicles in 
passing. And had the plaintiff received his injury from 
such cause, it may be that negligence contributing to his 
injury would be imputed to him." 

If the plaintiff in this case had been injured by a passing 
vehicle, it is possible, although we have some doubt on 
the proposition, that he might be charged with contribu
tory negligence, but he ceytainly cannot be so charged 
when he occupied the place by the direction of the con
ductor in charge of the car, if the accident occurred 
from the operation of the train or from defects in the car 
or the tracks. The ninth instruction of the court is in the 
following language: "You are instructed that, if you be
lieve from the evidence that plaintiff attempted to get off 
the car while it was in motion and fell with his knee upon 
the pavement, he cannot recover in this action, and your 
verdict must be for the defendant." The plaintiff testified 
that he was thrown from the foot board by the car being 
derailed at the blind switch near 0 street. The witnesses 
Oldman, Jodeit and Mrs. Tobin each testify that the trailer 
jumped the track at that point. We have searched the 
record in vain for any evidence tending to show that the 
plaintiff of his own volition got off the car while it was 
in motion. The instruction assumes that there was evi
dence to go to the jury, and submits to them a fact of 
which no evidence exists, and this, under the repeated 
holdings of this court, was error. The rule is so familiar 
that a citation of authorities is unnecessary. Other al
leged errors need not be discussed, as the case will have 
to be reversed and remanded on account of those already 
noticed.
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We recommend a reversal of the judgment and remand
ing of the cause for another trial.  

EPPERSON and GOOD, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for another trial.  

REVERSED.  

EDWARD CUSHING, APPELLANT, V. OTTO LICKERT ET AL., 
APPELLEES.  

FILED JuNE 22, 1907. No. 14,777.  

1. Officers: ACTION ON BOND. Section 643 of the code, providing for 
actions upon official bonds by any person damaged through the 
misconduct of an officer, refers only to bonds given under statu
tory authority.  

2. Cities: POLICEMEN: ACTIoN ON BOND. A citizen could not, prior to 
1905, maintain an action upon the bond of a patrolman of the 
city of Omaha, there being no privity between the plaintiff and 
the surety, and neither the state laws nor the city ordinances 
giving him the right to recover.  

APPEAL from the district court for Douglas county: 
LEE S. ESTELLE, JUDGE. Affirmed.  

T. W. Blackburn, for appellant.  

C. L. Dundy, B. M. Martin and E. M. Bartlett, contra.  

EPPERSON, 0.  

Plaintiff sued two patrolmen of the city of Omaha and 
the surety on their bonds to recover damages for the un
lawful shooting, arresting and imprisoning of the plain
tiff in August, 1903. A demurrer ore tenus to the peti
tion by the surety company was sustained and the case 
dismissed as to that defendant. Plaintiff appeals.
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The bond, which is set forth in the petition, provides 

that each patrolman shall faithfully and impartially per

form all his duties, and shall deliver over to the city all 

property in his possession belonging to the city, and shall 

hold the city harmless from any loss or liability from his 

appointment. Plaintiff contends that he is entitled to 

sue upon the bond, for damages sustained by him at the 

hands of the patrolman, under the provisions of section 

643 of the code. We cannot adopt this view. The section 

cited is as follows: "When an officer, executor, or admin

istrator within this state, by misconduct or neglect of 

duty, forfeits his bond or renders his sureties liable, any 

person injured thereby, or who is by law entitled to the 

benefit of the security may bring an action thereon, in 

his own name, against the officer, executor, or adminis

trator, and his sureties, to recover the amount to which 

le. may be entitled by reason of the delinquency." The 

official bonds there referred to are the bonds required by 

and given under the provisions of the statute. Our leg

islature, prior to 1905, had not provided that patrolmen 

in cities shall give bonds for the faithful discharge of their 

duties. The boid in question was presumably required 

by city ordinance. The city is named as the obligee. The 

bond itself does not give individuals the right to sue for 

damages sustained at the hands of the patrolmen, nor is 

it shown that the ordinance was intended to give such 

protection.  
This court has frequently held that one not a party to a 

bond may maintain an action thereon, but only when 

such bond was given for his benefit. Barker v. Wheeler, 

71 Neb. 740, and cases there cited. But, in the absence of 

a contract made for his benefit, a citizen cannot maintain 

an action against the surety on an official bond, except by 

legislative authority. In Alexander v. Ison, 107 Ga. 745, 

33 S. E. 657, a case similar to the case at bar and arising 

in a state having similar laws as to official bonds, it is 

said: "We cannot think it was for a moment contemplated 

28
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that any individual could have redress for wrongs com
initted by the chief of police, by bringing an action against 
him and his sureties upon his officical bond. It was argued 
here that this case fell within the provisions of section 
12 of the political code, which declares that 'all bonds 
taken from public officers shall be kept in the places speci
fied by law, and copies thereof shall be furnished to any 
person desiring them. Suits thereon may be brought by 
any person aggrieved by the official misconduct of the 
officer, in his own name, in any court having jurisdiction 
thereof, without an order for that purpose.' Obviously, 
however, the provisions embraced in this section were in
tended to be applicable only to the public officers of this 
,-tate who are required by general law to give bonds for the 
faithful performance of duties they owe to the public at 
large. This section is not, therefore, to be regarded as 
having any application whatever to a bonded officer of a 
municipality who is required by special legislation, relat
ing to that municipality alone, to give such a bond as the 
mayor and council may deem necessary to the proper pro
tection of the city itself." 

Section 643, supra, does not refer to bonds given other
wise than by legislative authority. The judgment of the 
district court was right, and we recommend that it be 
affirmed.  

DUFFIE and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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LAURA W. GRIMM, ADMINISTRATRIX, APPELLEE, v. OMAHA 

ELECTRIC LIGHT & POWER COMPANY, APPELLANT.* 

FILED JUNE 22, 1907. No. 14,856.  

1. Electricity: NEGLIGENCE. An electric light company placed its wires 
through the branches of trees so that high potential wires charged 

with 2,300 volts of electricity were within 26 inches of low 
potential wires. It was undisputed that proper construction re

quired such wires to be at least five feet apart, and, even when 
so placed, should not be permitted to pass through the branches 
of trees, thereby endangering contact. Held, That the company 
was guilty of negligence as a matter of law, and that errors in 
submitting the question to the jury were without prejudice.  

2. Master and Servant: INrTuav: NEGLIGENCE. Held, That plaintiff's 
intestate was killed while in the performance of duties within 
the scope of his employment.  

3. - : AsSUMPTION OF RISK: NEGLIGENCE OF MASTER. A servant 

by his contract assumes the ordinary risks and dangers incident 
thereto, but does not assume the risk of dangers due to his mas
ter's negligence.  

4. - : - : CONTRIBUTORY NEGLIGENCE: QUESTION FOR JURY.  

Plaintiff's intestate, a lineman, was sent by his superior to 
ascertain and remove the cause of an electrical disturbance at 
the residence of one of the company's patrons. It was undis
puted that deceased knew that the patron's son had received a 
shock from one of the electric lights in the dwelling, and that 
the wires in the yard were causing trees to which they were 
attached to smoke: Deceased assisted in removing the wires in 
the yard, and then went into the residence, and later asked to be 
shown the light from which the son had repeived the shock.  
Upon it being pointed out to him, he took hold of it with his 
hand, and was instantly killed. Held, That whether deceased 
assumed the risk and was guilty of contributory negligence were 

properly left to the determination of the jury.  

APPEAL from the district court for Douglas county: 

LEE S. ESTELLE, JUDGE. Affirmed.  

Greene, Breckenridge & Kinsler, for appellant.  

James M; Macfarland and Weaver & Giller, contra.  

* Rehearing allowed. See opinion, p. 395, post.
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EPPERSON, C.  

Dundee is a village situate immediately west of the city 
of Omaha. Forty-Ninth street runs north and south 
through the village, intersecting Davenport street at right 
angles. The wires of the Omaha-Electric Light & Power 
Company extend along the east side of Forty-Ninth street.  
There were two wires, a primary or high potential wire 
carrying 2,300 volts of electricity, and a secondary or 
low potential wire carrying 106 volts. The high potential 
wires were on four-pin arms near the top of the poles, 
and the low potential wires on two-pin arms about 26 
inches lower down. The poles were placed so that wires 
passed through the crown of trees along Forty-Ninth 
street. At Forty-Ninth and Davenport streets the power 
company constructed a transformer, and strung a sec
ondary wire from the transformer east along Davenport 
street to the residence of W. L. Selby. In this manner 
the company supplied Selby with electricity. Selby's 
yard, as well as his residence, had been wired and was 
provided with electric lights. These lights were connected 
with those in the house and controlled by switches in the 
dwelling. August 29, 1904, about 7: 30 A. M., Selby ob
served a disturbance among the wires in his yard, and 
noticed that the trees to which the wires were attached 
were smoking and. sparks were flying from the fixtures.  
He requested his son, Frank Selby, to go to the switch 
in the cellar and cut the current. Frank proceeded to the 
cellar, but could not see the switch. Thereupon he at
tempted to turn on an incandescent light. The instant he 
took hold of the button he received a severe electric shock.  
After Mr. Selby learned of the accident to his son, he 
telephoned Wesley Morrison, an independent electrician 
who had wired the yard, and also called up the company, 
and notified it that the trees were burning in the yard, 
and that his son had sustained a shock. Upon receiving 
this report, George Keebler, as foreman of the power com
pany, directed James C. Grimm, one of the defendant
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company's employees, to immediately proceed to Dundee, 

and investigate and remove the trouble complained of, 

stating to Grimm that the information had been received 

from Selby's at 4808 Davenport; that in all probability 

there was a cross between the primary and secondary wires 

on Forty-Ninth street; that, he should look carefully 

along Forty-Ninth street as the trees were pretty thick 

there; and that the trouble in all probability would be 

found at that point. Morrison reached the premises first.  

When he observed the trees smoking, it occurred to him 

that there was a "ground," and he went into the house and 

cut the current from the yard lights. Upon his return, 

he began cutting down the wires in the yard. While thus 

engaged, Grimm came up and began to assist in removing 

the wires. After this work was completed, Mrs. Selby 

called to them to investigate the wiring in the house. The 

two men went in, and Morrison began working on a switch, 

while Grimm stood by watching him. Frank Selby was 

in the room, and Grimm asked him to show him the light 

in the cellar where he had received the shock. Frank testi

fled: "When we got down cellar, I walked right around the 

switch to the west, and pointed at it with my finger, and 

said, 'That's the one,' and he (Grimm) walked right 

around to the south, and said, 'Is this the one?' and then 

he grabbed it," and was instantly killed. An investigation 

disclosed that the company's wires had "become tangled 

together" in the trees along Forty-Ninth street, and that 

the high potential wires and the low potential wires were 

in contact, thus causing 2,300 volts of electricity to be 

carried along the secondary wire to the Selby residence.  

The plaintiff, Laura W. Grimm, as administratrix, sued 

the power company and recovered $5,000 damages for the 

death of her husband, James C. Grimm. The negligence 

relied upon is that the power company negligently and care

lessly constructed the electric wiring leading to the resi

dence of W. L. Selby so that the high potential wires and 

the low potential wires ran along so close together 

that they became at times crossed, and negligently ran
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said wires through the limbs of trees so that the 
high currents were carried upon the low current 
wires, and in that way conducted into the resi
dences; and that said defendant negligently and care
lessly maintained, and continued to maintain, said faulty 
construction and arrangement of said wires up to and 
including the time said James C. Grimm was killed.  
The power company alleged as a defense, and now urges 
as grounds for reversal, (1) that the company was not 
negligent; (2)that plaintiff's intestate was working out
side of his employment at the time of the fatal shock; (3) 
that the accident was one of the assumed risks incident to 
his employment; and (4) that deceased was guilty of con
tributory negligence. Of these contentions in their order.  

1. We think the company was negligent in placing its 
wires through the branches of trees along Forty-Ninth 
street so that high potential wires were within 26 inches of 
low potential wires. The evidence shows without contra
diction that proper construction requires such wires to 
be at least five feet apart, and, even when so placed, should 
not be permitted to pass through the branches of trees, 
thereby endangering contact. The negligence of the com
pany was clearly established by undisputed evidence, and 
the court should have instructed the jury to that effect.  
Hence, assigned errors in submitting the question to the 
jury will not be considered.  

2. It cannot be said as a matter of law that plaintiff's 
intestate was working outside of his employment at the 
time of the fatal shock. Grimm, under the directions of 
Keebler, his line foreman, performed what is called "out
side work," while the "inside work" was in charge of 
another foreman and different employees. Selby notified 
the company that the trees in his yard were smoking, and 
that his son had received a shock. The jury were justified 
in finding that the company knew that there was "inside" 
as well as "outside" trouble. Grimm was told by his fore
man that the information had been received from 4808 
Davenport street-Selby's residence. Grimm was sent
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alone to reiiedy the defects. If the company's division 

of labor was such that there were men for "outside work" 

and men for "inside work," then certainly an "inside 

man" should have been sent with Grimm. But such was 

not the case; Grimm was sent alone. He was justified in 

proceeding to the Selby residence and removing the 

trouble reported from that point, no matter what it was.  

The company had entrusted him with the job. He was 

at the Selby residence for that purpose, and, when Mrs.  

Selby invited him into the house to ascertain whether nor

mal conditions had returned, all that he was doin was 

on behalf of the company and for its.benefit. He was not 

doing this work out of "idle curiosity," as contended by 

counsel, but was doing it because it was the duty of the 

coipany to attend to such things, and he had been sent 

alone for that purpose. "The question whether the in

jured person was acting in the course of his employment is 

for the jury, * * * where a difference of opinion 

may reasonably be entertained with regard to the proper 

inference to be drawn from the testimony." 2 Labatt, 

Master and Servant, p. 1867; Wood, Law of Master and 

Servant, sec. 388.  
3. Defendant's third contention is that the accident 

resulting in Grimm's death was one of the ordinary risks 

incident to his employment. A servant by his contract of 

employment assumes the ordinary risks and dangers inci

dent thereto. lissouri P. R. Co. v. Baxter, 42 Neb. 793; 

Dehning v. Detroit Bridge &-Iron Works, 46 Neb. 556.  

He assumes risks arising from defective appliances used, 

when such risks are known to him or are apparent and 

obvious to persons of his experience and understanding.  

Union Stock Yards Co. v. Goodwin, 57 Neb. 138. A 

servant, however, does not assume the risk arising from 

his master's negligence. Chicago, R. 1. & P. R. Co. v.  

M3fcCarty, 49 Neb. 475.  

Did the fatal accident fall within the ordinary and 

usual hazards of the business in which Grimm was en

gaged? Whether it did, we think, is a question for the
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jury. Whatever may be the rule in other jurisdictions, 
we think the decision of this court in New Omaha T.-H.  
E. L. Co. v. Dent, 68 Neb. 674, required the submission of 
the question of assumed risk to the jury. In that case 
it was held: "An employee assumes only the risks arising 
from the appliances and materials to be used by himi or 
from the manner in which the business in which he is to 
take part is conducted, when such risks are known to him 
or are apparent and obvious to persons of his experiene 
and understanding." HOLOoB, C. J., said in the opinion: 
"Taking the knowledge and experience of the deceased 
as disclosed by the evidence, can it be said that the 
dangers from the defective or decayed insulation were so 
apparent that the deceased was negligent in respect of 
the manner in which he handled the wires he was working 
with, or assumed these extraordinary risks incident there
to." In that case an experienced lineman was injured 
because of defective insulation, while working among 
wires highly charged with electricity. The defective in
sulation could have been observed more readily than the 
dangerous character of the electric light in the case at 
bar. An employee and the public have the right to assume 
that the company will not charge an incandescent lamp 
with 2,300 volts of electricity. If it negligently does so, it cannot successfully contend that its employee as
suimed the danger arising from its gross negligence. The 
authorities are that an employee does not assume the 
risk due to his master's negligence. We think the learned 
rial court properly left the question of assumed risk to 

the determination of the jury. The burden of proof was 
on defendant to establish this defense. Nadau v. White 
River Lumber Co., 76 Wis. 120. Defendant did not prove 
that Grimm failed to look for the cross between the wires 
along Forty-Ninth street, or that he could have ascer
tained the fact that the wires were in contact from a 
prudent examination of the wires among the branches of 
the trees. See Bernier v.- St. Paul Gaslight Co., 92 Minn.
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214; B;lou V. Yellowstone Park Ass'n, 86 Minn. 237; 
New Omaha T.-H. E. L. Go. v. Riom bold, 68 Neb. 54.  

4. It cannot be said that plaintiff's intestate was guilty 
of contributory negligence as a matter of law. It is true, 
he took hold of the light without insulating himself, and 
with knowledge that young Selby had sustained a shock; 
but lie could not presume that the company had negli
g'ently charged the fixture with 2,300 volts of electricity.  
The city electrician testified that one would conclude that 
young Selby would have been instantly killed had the 
fixture been charged with the dangerous current. This, 
together with the fact, as shown by the record, that it is 
not unusual for boys and women with soft hands to receive 
severe shocks from the ordinary current in incandescent 
lamps, might have led Grimm, or any other prudent 
Man, for that matter, to presune that no serious harmi 

would result from contact with It fixture which is ordi

narily free from dangerous'currents.  
Where a young ian 21 years of age, and an electrician, 

had seen the proprietor of a cafe attempt to turn out 

the electric lights on a chandelier, and, after seeing him 

draw back on account of a shock received, attempted to 

turn out the lights, and received a shock from whi.ch he 

(lied, it was held, in Predmore v. Consumers L. & P. Co., 

99 App. Div. (N. Y.) 551, that the question of his con

tributory negligence was for the jury. The court said 

that it was true he had seen the proprietor draw back on 

account of the shock received, but that, on the other hand.  
it was to be observed that he must have noticed that this 

shock had not produced any serious effects, and it could 

not be held, as a matter of law, that he was at fault for 

supposing that he could turn out the light himself without 

risk of fatal injury.  
In an action for death caused by an electric current 

from wires used in lighting a house, where the usual 

voltage was less than enough to be dangerous to life, 

whether the deceased was guilty of contributory negli

gence in handling the wire was a question for the jury.
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Witmer v. Buffalo & N. F. E. L. & P. Co., 112 App. Div.  
(N. Y.) 698. In *the Deut case it was held that the ide
ceased's contributory negligence was not so conclusively 
proved that there was no reasonable chance of different 
minds reaching different conclusions, and to have been 
properly submitted to the jury.  

Under the rule announced in the foregoing authorities, 
we think the question of contributory negligence of the 
deceased was for the jury. It is argued, however, by 
counsel for the power company that deceased was in
structed by his foreman that the dangerous condition in 
Selby's residence was probably due to contact of primary 
and secondary wires in the trees on Forty-Ninth street, 
and hence he was guilty of negligence in taking hold of 
the light with knowledge of this fact. The conversation 
with deceased before he started for Dundee, as testified 
to by the foreman of the' company, was admitted over 
plaintiff's objection. The competency of this testimony 
is challenged. However, if properly admitted, the record 
is still silent on one point. It does not disclose what 
examination Grimm made of the wires along Forty-Ninth 
street to discover a cross before proceeding to the resi
dence of W. L. Selby. The city electrician, a man of 
considerable experience, testified that the trees were so 
thick along Forty-Ninth street that he could barely see 
the crossed wires. For all that this record discloses 
Grimm had made a careful examination along Forty
Ninth street, and failed to discover the wires which could 
barely be seen among the branches of the trees. The 
burden was on the company to prove that he did not make 
such examination before appearing at the Selby residence.  
This it failed to do, and the jury were justified in finding 
that Grimm had no knowledge of the deadly current in 
the residence.  

We do not think the learned trial court was in error in 
submitting this case to the jury, and therefore recommend 
an affirmance of the judgment.  

DUFFIE and GooD, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed January 
23, 1908. Former judgment of affirmance adhered to: 

1. Master and Servant: INJURY: PRESUMPTIONS. The instinct of self
preservation and the disposition of men to avoid personal harm 
may, in the absence of evidence, raise the presumption that a 
person killed or injured was in the exercise of ordinary care.  

2. - : AssumpTioN OF RISK: BURDEN OF PROOF. In anl action 
against a master for negligence, the burden of establishing an 
assumption of risk is on the master.  

3. - : NEGLIGENCE: QUESTIONS FOB JURY. In an action for the 

death of an employee, held that whether he was guilty of con
tributory negligence in taking hold of an incandescent lamp 
charged with a deadly current of electricity, or assumed the risk 
of injury, was for the jury.  

EPPERSON, C.  

A rehearing has been granted, and the case reargued, 
and again submitted. The first and second divisions of our 
former opinion, ante, p. 387, are not assailed. We have con
sidered further the questions of assumed risk and con
tributory negligence in the light of additional adjudica
tions called to our attention by appellant's able counsel.  
Did the fatal accident fall within the usual hazards of 
the business in which Grimm was engaged? We confess 
that the case is not free from difficulty, and that the 
question involved is a close one. On first impression, one 
is inclined to think that deceased assumed the risk and 
that his administtatrix cannot recover; but, upon ma
ture reflection, the view taken by the learned trial court 
seems more just and reasonable, and leads one to con
clude, whatever may be his views if acting as a trier of 
fact, that there is a reasonable probability of different 
minds reaching different conclusions on the question of 
assumed risk, and hence its determination should be left, 
where the district court placed it, with the jury. At any
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rate, we must presume that the lower court's ruling was 
correct, until the contrary is established.  

There is another presumption which must be given 
weight. . The record is silent as to the conduct of the 
deceased from the time he left the defendant's place of 
business until he arrived at Selby's residence, where the 
accident occurred. "The instinct of self-preservation 
and the disposition of men to avoid personal harm rein
force an inference that a person killed or injured was in 
the exercise of ordinary care." 16 Cyc. 1057, note 49; 
Baltimore & P. R. Co. v. Landrigan, 191 U. S. 461; Kansas 
City-Leavenworth R. Co. v. Gallagher, 68 Kan. 424, 64 
L, R. A. 344; Hendrickson v. Great Northern R. Go., 49 
Minn. 245; Northern P. R. Go. v. Spike, 121 Fed. 44.  
In the case last cited, Caldwell, Circuit Judge, said: 
"The presumption arising from this natural instinct of 
self-preservation stands in the place of positive evidence, 
and is sufficient to warrant a recovery, in the absence of 
countervailing testimony. * * * Nor is this pre
sumption applied only when no one witnesses the accident.  
It has its application in all cases, and may be strong 
enough to overcome the testimony of an eye-witness.  
* * * This principle has been repeatedly affirmed and 
applied by the supreme court of the United States." 

Another inquiry is: Upon whom is the burden of prov
ing that Grimm assumed the risk of the accident which 
resulted in his death? We think the weight of authority 
is that the burden of sustaining this defense is upon the 
defendant. Dowd v. New York, 0. & V. R. Go., 170 
N. Y. 459; Calloway v. Agar Packing Co., 129 Ia. 1; 
Arenschield v. Chicago, R. I. & P. R, Co., 128 Ia. 677; 
Mace v. Boedker & Co., 127 Ia. 721; Nadau v. White River 
Lumber Co., 76 Wis. 120; Norfolk & W. R. Go. v. Ward, 
90 Va. 687, 19 S. E. 849; Missouri, K. & T. R. Go. v. Jones, 
35 Tex. Civ. App. 584, 80 S. W. 852; McDonald v. Cham
pion Iron & Steel Co., 140 Mich. 401; Judd v. Ghesapeake 
& 0. R. Co., 18 Ky. Law Rep. 747, 37 S. W. 842; Jackson 
Lumber Co. v. Cunningham, 141 Ala. 206, 37 So. 445.
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In view of the rules above stated and the general 

principles announced in the former opinion, can it be said 
that deceased must be held as a matter of law to have 

assumed the risk of the injury which caused his death? 

Grimm was "a first-class lineman," who had been in de

fendant's employ for a year and a half. Defendant, how

ever, contends that lie was "a trouble finder," that his 

employment required the performance of dangerous duties, 
and that the risks which he assumed were commensurate 

with his extra-hazardous employment. In defendant's 

brief it is said: "James C. Grimm, a lineman and trouble

man of large experience, familiar with the work and the 

dangers of his employment, was selected for this particu

lar service of inspecting and repairing the defective and 

dangerous conditions referred to." The only evidence in 

support of this contention is the testimony of defendant's 

foreman, who said that Grimm was a lineman receiving 

$2.85 a day; that $2.85 was the standard wage (for line

man, we suppose) ; that he usually earned a little more 

salary than others working in the same capacity, because 

he worked a great deal over time. "He was a man whom 

I would take for over-time work, taking care of trouble 

or anything that might come up after the ordinary hours, 

and in that way used. We usually have trouble after a 

storm. * * * 9. What sort of trouble? A. From 

various causes. The wires become deranged after a wind, 

and, so, many' things have a great deal to do- with caus

ing trouble. Wires come in contact with poles and wood, 

and so on, that might cause any burning of high potential 

wires. Q. State whether you have cases where wires of 

different potentiality come in contact? A. That occurs 

at times; yes, sir. Q. So all of these conditions occur from 

time to time? A. They do. Q. In the life of an electric 

light man, you say? A. Yes, sir. Q. State what the fit

ness or competency of Mr. Grimm was with respect to that 

class of work. A. I considered him a first-class man." 

If the above evidence is sufficient to establish, to such a 

degree of certainty that all reasonable minds are con-
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vinced, that Grimm was employed for the purpose of 
finding and repairing dangerous defects of an extra-haz
ardous nature, and that his experience or knowledge was 
such that he knew or should have known the probable 
results of his conduct at the time of his death, then the 
defendant was justified in sending him out upon this haz
ardous service, and Grimm assumed the risk incident 
thereto. Defects, such as caused Grimm's death, it ap
pears from the evidence quoted, occur from time to time 
during the life of an electric light man. From this it 
would seem improbable that the deceased, a man 23 years 
of age, had by experience acquired a great deal of knowl
edge regarding' defects of the kind testified to. It does 
not appear that he received extra wages for extra-haz
ardous service, nor does it appear that he had been en
gaged in extra-hazardous work. At most, he was used 
for over-time work taking care of trouble. The nature of 
the trouble referred to by the witness is not known, but 
a reasonable inference, in the absence of an explanation, 
and in view of the fact that Grimm was receiving a line
man's wages, is that it referred to common-place troubles, 
and not such as are extra-hazardous and dangerous to 
human life. The administratrix testified that her husband 
(Grimm) was "a lineman." The.jury, under all the cir
cumstances of the case, were not compelled to find that 
deceased was.an inspector or trouble finder.  

However, if plaintiff's decedent knew that the wires on 
Forty-Ninth street were in contact, and with this knowl
edge attempted to turn on the light in Selby's residence, 
we can see how it could be held that he assumed the risk.  
The question of the assumption of risk generally turns 
upon the actual or constructive knowledge of the deceased 
of the dangers at the time of the injury. "The doctrine of 
the assumption of risk is wholly dependent upon the 
servant's knowledge, actual or constructive, Of the dangers 
incident to his employment. Where he knows, or in the 
exercise of reasonable and ordinary care should, know, the 
risks to which he is exposed, he will, as a rule, be held to
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have assumed them; but where he either does not know, 
or, knowing, does not appreciate, such risks, and his 
ignorance or nonappreciation is not due to negligence or 
want of due care on his part, there is no assumption of 
risk on the part of the servant preventing a recovery for 
injuries." 26 Cyc. 1196-1199, and many cases there cited.  

Now, the burden of proving that Grimm had knowledge, 
or should have known, of the risks to which he was ex
posed, rested upon the defendant company. There is no 
proof, and the record is silent, as to the conduct of the 
deceased immediately prior to his appearance at the Selbv 
residence on the morning in question. If we take as true 
the foreman's version of the conversation that he informed 
deceased that the disturbance was due to crossed wires 
on Forty-N inth street, still the record does not disclose 
what examination Grimm made of the wires along Forty
Ninth street to discover a cross before proceeding to 
Selby's residence. The city electrician, a man of consid
erable experience, made an examination of the wires along 
Forty-Ninth street after Grimm was killed, and testified 
that he could barely see the crossed wires among the 
branches of the trees. For all that the evidence discloses, 
Grimm may have made an examination of the wires on 
Forty-Ninth street, and failed, in the exercise of due care, 
to discover the crossed wires, which could barely be seen 
among the branches of the trees. If Grimm had been in
formed of the contact of the wires, he certainly had the 
highest motives for making such an examination, for his 
life depended upon such caution being taken. The com
pany did not prove that he failed to make such an exami
nation, or was aware of the crossed wires, or did not use 
ordinary care to discover them. In view of the natural 
instinct of self-preservation and the disposition of men 
to avoid personal harm, the jury were justified in pre
suming that plaintiff's intestate was in the exercise of 
ordinary care, and had made a prudent examination of the 
wires on FortyTinth street, and failed to discover the 
wires in contact among the branches of the trees. If this
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is true, then deceased did not know that Selby's incandes
cent lamp was charged with the deadly current of 2,300 
volts of electricity. "In the absence of evidence conclu
sively establishing assumption by a servant of the risk of 
his employment, the fact that the servant did not establish 
affirmatively that he had no knowledge of the risk, and 
therefore did not waive it, will not prevent a finding that 
he was not chargeable with knowledge." Dowd v. New 
York, 0. & W. R. Co., 63 N. E. 541 (170 N. Y. 459).  

Another view of the evidence, one very unfavorable to 
defendant, may be reasonably taken. Defendant's fore
man testified, as stated in our former opinion, that he told 
Grimm "that in all probability there was a cross between 
the primary and secondary wires on Forty-Ninth street, 
that he should look carefully along Forty-Ninth street as 
the trees were pretty thick there, and that the trouble in 
all probability would be found at that point." No living 
person can either corroborate or refute the foreman's 
testimony as to this conversation. If, as this witness 
testified, he knew that the high and low potential wires 
were in contact, ordinary prudence would dictate that he 
should have informed not only Grimm, but, further, that 
he should have warned the Selby family, or immediately 
cut off the death dealing current, not necessarily for the 
protection of Grimm, but for the protection of the com
pany's patrons and the public generally. It would not be 
an unreasonable inference for the jury to draw from the 
evidence that defendant's foreman never instructed Grimm 
as he said he did, but sent him forth on his fatal mission 
without warning, and to deal with dangers he never as
sumed. Morrison, an electrician with greater experience 
than Grimm, was fully conversant with all the facts 
communicated to defendant by the Selbys, and not until 
Grimm's death did he think that the disturbance was 
caused by contact of the high and low potential wires.  
We also have the testimony of Mr. Michaelson, a fair wit
ness, and an experienced electrician, to the effect that 
knowledge of the shock to the Selby boy would not indi-
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cate to an electrician that the lamp where the shock was 
received was extra dangerous, but quite the contrary, as 
the boy survived. How the facts known and communi
cated by Mr. Selby would indicate to the defendant's fore
man that there was contact of high and low potential 
wires, and thereby give him occasion to communicate such 
facts to Grimm, was undoubtedly not explained to the sat
isfaction of the jury, and has not been explained to our 
satisfaction. In our former opinion, we erfed in reciting 
this conversation as an established fact in the case, but 
this was not prejudicial to the defendant.  

Our attention is called to cases which, it is claimed, 
are in conflict with the conclusion we have reached. The.  
principal authority cited is Bell Telephone Co. v. Dethard
ing, 148 Fed. 371, wherein it was held: "Plaintiff's in
testate was employed by defendant telephone company as 
a 'trouble finder,' and was sent by his superior, in the line 
of his duty, to ascertain the cause of the failure of a tele
phone to work properly, which was unknown. In climbing 
a cable pole his hand came in contact with a guy wire, 
from which he received an electric shock, which caused 
him to fall, and he was killed. From the effects of a 
storm on the previous night, or from some other cause not 
shown, the telephone wires leading from the pole had 
sagged across electric light wires, and had become heavily 
charged with electricity, and also charged the guy wire.  
Held, That the risk from such danger was one known to 
and assumed by plaintiff's intestate as one necessarily in
cidental to his employment, and that there could be no 
recovery from the defendant for his death." This case, 
at first thought, would seem decisive of the one in hand; 
but, when we bear in mind that in the case cited there 
was, as expressly stated by the court, no "lack of diligence 
on the part of the defendant below shown," and apply the 
rule established in this state that "a servant generally 
does not assume the risk of dangers due to his master's 
negligence" (Chicago, R. 1. & P. R. Co. v. McCarty, 49 Neb.  

29
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475), we are constrained to hold that plaintiff's intestate 
did not, as a matter of law, assume the risk due to defend
unt's negligent construction of its electric wires. See 
Belvidere G. & E. Co. v. Boyer, 122 Ill. App. 116; Chicago, 
S. W. & L. Co. v. Hyslop, 227 Ill. 308.  

We now come to the other question presented for further 
discussion. It is unnecessary here to repeat what was 
said in the fourth division of our former opinion. Addi
tional authorities have been cited, and examined, and are 
found not to require the overruling of our former pro
nouncement on the question of contributory negligence.  
This case-is clearly distinguishable from cases like Citizens 
Telephone Co. v. Westcott, 99 S. W. (Ky.) 1153, and 
Johnston v. New Omaha T.-H. E. L. Co., 78 Neb. 27, and.  
must be classed with those like Predrnore v. Consumers 
L. & P. Co., 99 App. Div. (N. Y.), 551, and Belvidere G.  
- E. Co. v. Boyer, supra. In the first class the courts 

held, for obvious reasons, that the injured party knew 6f, 
and deliberately placed himself in, a position to receive 
an electric shock, and hence could not recover. In the 
latter class experienced electricians knew that others had 
received shocks from electric fixtures not resulting fatally, 
and after knowing the effect of contact therewith at
tempted to adjust the difficulty, and were killed. Such 
circumstances do not so clearly establish contributory 
negligence as to remove the question into the realm of 
undebatable fact and require a peremptory instruction to 
the jury. See authorities cited in former opinion.  

In Belvidere G. & E. Co. v. Boyer, supra, the company 
was engaged in running an electric plant in the city of 
Belvidere. Deceased, a man of considerable experience 
with electric machinery, was its engineer and had charge 
of the building and the machinery and the men employed 
therein, and, when repairs were to be made in the room, 
he made them or saw that they were made. Another em
ployee, one Tynan, received a shock from a wire on which 
a light was suspended.. The shock rendered him uncon
scious for a time. Deceased said he would take the wire
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down so no one else would get hurt. He was warned by 
the employee who had received the shock, but went into 
the room where the light was, and the only -eye-witness to 
the accident says he saw him attempt to take down the 
extension, and it seemed to draw him right up. He was 
reaching for the plug-he knew enough not to take hold of 
the wire-but he was killed. The wire was intended for 
and usually carried but 110 volts. Unknown to deceased 
the wire had come in contact outside of the building with 
another wire carrying 1,100 volts. In the opinion the 
court said: "While the proof shows men had received 
shocks from the wire that caused Boyer's death two or, 
three days before his death occurred, and that Boyer knew 
of this, it further shows the shocks were not of a serious 
nature before the one received by Tynan, and, further, 
that the conditions which caused these shocks to the men 
were not known to any one whose employment was inside 
the building until after Boyer's death. The fact that 
persons handling the wire received slight shocks might 
indicate that the insulation on the wires was worn and 
defective without apprising one of the fact that they had 
come in contact with a wire outside, which was carrying 
a powerful current." The court left the determination of 
the question of contributory negligence to the jury, and 

said in the syllabus: "In determining Whether one who has 

lost his life by an accident has been guilty of contributory 
negligence, it is only proper to consider his acts in con

nection with conditions as they appeared and were 
known at the time of the accident, and conditions not 

known to exist until after his death should be rejected." 

See, also, Chicago, S. W. & L. Go. v. Hyslop, supra.  
While the questions presented by the record before us 

are not free from difficulty, we think the facts are such 

that reasonable men would differ as to the proper inference 

to be drawn. This being true, the district court was not 

in error in submitting the case to the jury.  
We therefore recommend that our former judgment of 

affirmance be adhered to.  

DUFFIE and GOOD, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of affirmance heretofore entered is 
adhered to.  

AFFIRMED.  

STURGIS, CORNISH & BURN COMPANY, APPELLEE, V. MARTIN 
B. MILLER ET AL., APPELLANTS.  

FILED JUNE 22, 1907. No. 14,873.  

1. Judgment: JoiNT DEBTORS. In this state a judgment is not consid
ered an entirety unless the interests of the judgment debtors are 
inseparable.  

2. - : VACATION. The vacation of a judgment against one judg
ment debtor whose interests are inseparable ipso facto vacates it 
as to other judgment debtors.  

3. - : - : PRINCIPAL AND '8URETY. A judgment rendered 
against one defendant as principal and others as sureties was 
set aside as to the principal on his motion. Held, That the inter
ests of the judgment debtors were inseparable, and that the 
vacating of the judgment as to the principal vacated it ipso facto 
as to all parties.  

APPEAL from the district court for Seward county: 
BENJAMIN F. GOOD, JUDGE. Affirmed.  

Smyth & Smith, O'Neill & Gilbert, M. D. Carey and 
Landis & Schick, for appellants.  

Norval Bros. and Jefferis & Howell, contra.  

EPPERSON, 0.  

On May 11, 1900, Frank Sturgis obtained a judgment in 
the district court for Douglas county against Martin B.  
Miller, the Hinman Improved Can Company, and the Helm 
Building & Supply Company upon a bill of exchange. In 
conformity with the findings of the court, the judgment 
was entered against the Hinman company as principal 
and the Helm company and Miller as sureties. Ten days
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later, and during the same term of court, the Hinman 

company filed a motion to set aside the judgment as to it 

because of the absence of its attorney at the time of 

trial. - On consideration of this motion, the court ordered 

"that the judgment heretofore entered in this cause on 

the 11th day of May, 1900, against this defendant, the 

Hinman Improved Can Company, be, and the same is 

hereby, set aside, vacated and held for naught, and the 

execution heretofore issued be recalled and vacated, and 

the said cause be set down for trial at the present term of 

court." The record discloses that the trial was entered 

into in May, 1900, and that on December 7, 1900, the 

court made a finding in favor of the plaintiff as against 

the Helm company, but against the plaintiff as to the 

Hinman company. Upon these findings, the action as to 

the Hinman company was dismissed and a judgment 

rendered against the Helm company for the amount of the 

debt.  
Plaintiff herein, as assignee of the judgment creditor, 

brought this action in the district court for Seward 

county against the defendants, who constitute the Helm 

company,. a partnership firm, to subject their property 

to the Douglas county judgment of December 7, 1900.  

The validity of that judgment is assailed on the ground 

that the judgment of May 11, 1900, was not set aside as 

to the Helm company, and the court had no jurisdiction 

over it in the proceeding of its codefendant for a new 

trial. The language of the order of the court vacating the 

judgment against the Hinman company, above set out, 

did not expressly vacate the judgment against the Helm 

company. The question at issue is: Did such order ipso 

facto set aside the judgment as to all the debtors, or was 

the moving defendant alone released? If the judgment 

of May 11, 1900, remained in full force against the Helm 

company, the judgment subsequently rendered is void, 

and the plaintiff's present action must fail.  

In this state a judgment obtained against a principal 

and a surety is considered a joint judgment. See Farney
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v. Hamilton County, 54 Neb. 797, and cases cited. But 
this does not mean that such judgment is an entirety.  
There are jurisdictions holding that a judgment obtained 
against two or more parties is an entirety, and therefore 
if void as to one is also void as to all. Hence, in those 
jurisdictions, the setting aside of a judgment as to one 
cf the parties ipso facto worked the same relief as to 
the others. 1 Freeman, Judgments (4th ed.), sec. 136; 1 
Black, Judgments (2d ed.), sec. 211. "At common law a 
judgment was regarded as an entire thing, and being an 
entirety it has been held repeatedly that it could not be 
affirmed as to one or more defendants, and reversed as to 
others. It must either be affirmed as a whole or reversed 
as a whole." Hanley & Welch v. Donoghue, 59 Md. 239.  
Relief may be obtained against one or more of several 
parties sued jointly and the action dismissed as to the 
others. A judgment may be sustained as to one party and 
reversed as to another. One judgment debtor may appeal, 
and, unless his interests are inseparably connected with 
another judgment debtor, the relief granted on his suit to 
reverse will not affect the original judgment as against 
his codebtors. Section 429 of the code provides: "Judg
ment may be given for or against one or more of several 
plaintiffs, and for or against one or more of several de
fendants; it may determine the ultimate rights of the 
parties on either side, as between themselves, and it may 
grant to the defendant any affirmative relief to which he 
may be entitled. In -an action against. several defendants, 
the court niay in its discretion render judgment against 
one or more of them, leaving the action to proceed against 
the others, whenever a several judgment may be proper.  
The court may also dismiss the petition with costs, in 
favor of one or more defendants, in case of unreasonable 
neglect on the part of the plaintiff to serve the summons 
on other defendants, or to proceed in the cause against 
the defendant or defendants served." Section 594 of the 
code provides in part: "When a judgment or final order 
shall be reversed either in whole or in part in the supreme
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court, the court reversing the same shall proceed to render 

such judgment as the court below should have rendered, 

or remand the cause to the court below for such judg
mient." In Polk v. Covell, 43 Neb. 884, it was held that 

"one of several defendants having separate and distinct 

defenses may prosecute an appeal from the county court 

to the district court, without joining his codefendants." 

In. the case cited two defendants were sued, one as prin

cipal and the other as surety. Separate answers were 

filed, and upon trial judgment was rendered against both.  

The alleged surety alone appealed, and his right to thus 

prosecute an appeal was challenged. In the opinion this 

court quotes from McHugh v. Smiley, 17 Neb. 626, as 

follows: "The rule as to appeals appears to be this, that 

when the action is against several defendants who have 

distinct and separate defenses the judgment as to one 

defendant in a proper case may be appealed; in which 

case it will only be necessary to take up so much of the 

record as pertains to his case. Where, however, the in

terests of the parties are inseparably connected, an appeal 

will take up the case as to all." In Western Cornice & 

Mlfg. Works v. Leaveaworth, 52 Neb. 418, it was held: 

"In an appeal, that the final adjudication may affirm 

the decree of the trial court in some particular or par

ticulars, as to the rights of one appellant, does not neces

sitate the affirmance of the decree as an entirety and 

against all appellants." This rule was applied in a case 

where all defendants jointly prosecuted an appeal. In 

Stahnka v. Kreitle, 66 Neb. 829, the judgment of the lower 

court -was reversed as to some of the defendants and 

affirmed as to others in an action for damages caused by 

the liquor traffic. In. Morrissey v. Schindler, 18 Neb. 672, 

it is said: "A plaintiff having sued several defendants in 

an action ex contracts, must in general have recovered 

against them all or be nonsuited upon the trial. See 

Chitty's Pleadings, vol. 1, 51. But all of this is changed 

by the code, and it may be said that the necessity for a 

reform in the system of practice which resulted in the
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new system -of pleading and practice in New York and other states, including our own, was more sharply illustrated in the provisions of the common law above stated than in any other." HASTINGS, C., speaking for the court, in Sutherland v. Holliday, 65 Neb. 9, says: "'At common 
law, where several defendants are sued jointly in an action 
em contractu, the plaintiff must have judgment against 
all of the defendants who are before the court * * * 
or he can have judgment against none.' 11 Ency. P1. & Pr.  847. Long v. Clapp, 15 Neb. 417, is an action on an alleged 
joint warranty of certain sheep. There was evidence of the contract only against one defendant. Verdict and judgment were against both, and a joint petition in error was held bad because under section 429 of the code of civil procedure, judgment against part of the defendants 
was authorized, and it could not be set 'aside as to both.  In Roggenkamp v. Hargreaves, 39 Neb. 540, it was held that a judgment might properly be rendered against one of two defendants sued on an account as partners. In Ohio, whence Nebraska took this section 429, it has been 
held to authorize a judgment against part of the defend
ants sued jointly on a joint contract. Lampkin v. Chisom, 
10 Ohio St. 450; Roby v. Rainsberger, 27 Ohio St. 674, 
676; Humphries v. Huffman, 33 Ohio St. 395. In New 
York, under a quite similar and only slightly broader 
statute, it has been uniformly held that the rule in suits 
upon contracts is precisely the same as in torts-that all 
or any of the defendants may be found liable. Bramskill 
v. James, 11 N. Y. 294; McIntosh v. Ensign, 28 N. Y. 169;.  Barker v. Cocks, 50 N. Y. 689." In Cooper v. Speiser, 34 
Neb. 500, where the interests of the parties were separate 
and distinct, it was held that an appeal by one did not 
bring up the cause as to both.  

A different rule obtained under our former statute in 
a proceeding to review the judgment of the lower court by 
petition in error. Such proceeding was in the nature of 
an independent action. All parties must be brought into
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the appellate court. See Farney v. Hamilton County, 54 
Neb. 798, and cases cited.  

The foregoing authorities and statutes cited have es
tablished in this state the rule that a judgment is not 
considered an entirety unless the interests of the judgment 
debtors are inseparable. If the interest of the defendants 
against whom the judgment of May 11 was rendered was 
not inseparable, then they were permitted each to prose
cute his own defense and present his own theory inde
pendently of the other, and procure a new trial of the 
issues in which lie is interested without affecting the lia 
bility of his co'efendant. He would have the same right 
alone to move in the court rendering the judgment a lie 
would have under like issues to appeal from an inferior 
court to the district court. But with inseparable inter
ests, proceedings to vacate by one would carry the entire 
case with it.  

It will be observed that the judgment of May 11, 1900, 
fixes the liability of the Hinman company as principal and 

-the Helm company as surety. Plaintiff cites authorities 
to the effect that the liability of a surety is dependent 
upon and inseparable from the interest or liability of the 

,principal, and that, when joined in an action and judg
ment rendered against them, the judgment became an 
entirety. In Van Renselaer v. Whiting, 12 Mich. 449, it 
appears that Van Renselaer recovered a judgment against 
John L. Whiting and J. Tallman Whiting. The latter 
moved that the judgment be vacated as to him, and the 
court entered the following order: "A motion to set aside 
the judgment in this cause having been argued by counsel, 
and submitted, and the court having duly considered the 
same, it is ordered that said motion be, and the same is 
hereby, granted and that the judgment heretofore entered 
in this cause, be and the same is hereby, set aside and 
vacated, as to the defendant J. Tallman Whiting." In re
viewing the case the supreme court of Michigan said: 
"The effect of vacating the judgment as to J. Tallman 
Whiting was to vacate it as to the other defendant also;
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and there is now no judgment in the case. The parties 
have, therefore, now all the rights in the circuit court 
which they would have in any case of the vacation of a 
judgment." In Wilcox v. Raben, 24 Neb. 368, it is held: 
"Where, in an action in the county court against the prin
cipal and sureties on a promissory note, as joint makers 
thereof, judgient was rendered in favor of the plaintift 
against all, and the principal defendant removed the cause 
to the district court by appeal, it was held that, as the 
interests of the defendants were inseparably connected, 
: he appeal brought the entire case to the district court, and 
that court, upon a trial resulting in favor of the plaintiff, 
had jurisdiction to render judgment against all the de
fendants." In the opinion it was further said: "I think 
it sufficiently settled, in this state at least, that, where 
the interests of the parties are inseparably connected in 
an action, an appeal by one will remove the cause to the 
appellate court for all. Lepin v. Paine & Co., 18 Neb. 629, 
and cases there cited. Durias Wilcox was the principal 
debtor upon the note; any defense mady by him in
ured to the benefit of his sureties, and therefore the appeal, 
even if taken by him alone, and without express authority 
from the other defendants, removed the cause into the 
district court as to all." 

From this it seems that the interest of a surety was so 
dependent upon and inseparable from the interests of his 
principal that a proceeding on appeal carried with it the 
judgment as an entirety, giving the court jurisdiction over 
the sureties who did not appeal. This case was cited 
with approval in Polk v. Covell, 43 Neb. 884, above cited, 
where it was held that an appeal by an alleged surety 
did not remove the judgment as to the principal. The 
reason for the different application of the rule seems to be 
that a surety may have a defense which cannot avail his 
principal, such as a denial of the suretyship, which must be 
determined independently of the principal's liability. In 
Polk v. Covell, supra, it is said: "It is evident, therefore, 
that the result of the appeal cannot affect the liability of

410 [VOL. 79
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the principal, and no sufficient reason has been suggested 
for holding that he must be joined as a party in order to 
confer jurisdiction upon the district court." 

It is true that by the judgment of December 7, the 
alleged principal was released and the Helm company held 
as principal and not as surety, thereby establishing that 
the relationship of principal and surety never in fact 
existed; and, moreover, making it now appear that the 
interests of the judgment debtors were separable. But 
their relative interests cannot be determined in this suit.  
Here the only question for determination is the effect of 
the order of the district court vacating the judgment of 
May 11. The status of the parties as then existing con
trols. They were adjudged jointly liable to the plaintiff 
in the judgment decreeing the Helm company a surety, 
thereby binding its interests inseparably to those of its 
codefendant. This being their status, the vacating of the 
judgment against the Hinman company ipso facto vacated 
it as to all, and the court retained jurisdiction over all the 
defendants.  

We think the learned trial court reached the right con
clusion in this case, and recommend that the judgment of 

the district court be affirmed.  

DUFFIE and GOOD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

SHELTON IMPLEMENT COMPANY, APPELLANT, V. PARLOR 

FURNITURE & MATTRESS COMPANY ET AL., APPELLEES.  

FLED JUNE 22, 1907. No. 14,883.  

Trover: REVIEW. The rulings of the trial court upon instructions 
tendered and upon the admission and rejection of evidence 
examined, and held without error.
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APPEAL from the district court for Buffalo county: 
BRUNO 0. HOSTETLER, JUDGE. Affirmed.  

E. C. Calkins, for appellant.  

J. F. Walker, Hamer & Hamer and C. A. Robinson, 
contra.  

EPPERSON, C.  

The defendant Parlor Furniture & Mattress Company 
held a judgment against Washburn & Company, and on 
January 11, 1904, issued an execution thereon, under 
which the defendant Oliver, a constable, seized a stock of 
goods as the property of the judgment debtor. On Janu
ary 28 the judgment was vacated on motion of the debtor 
and the execution recalled. The creditor secured a writ of 
attachment, which, on the same day, was levied upon the 
same property by the constable. The plaintiff sued the 
Parlor Furniture & Mattress Company, the constable, and 
his bondsmen for conversion of the goods, claiming that it 
hought the goods from the debtor on January 11, 1904, 
in consideration of rent payable to plaintiff under a lease 
expiring December 31, 1904. Defendants prevailed in the 
lower court, and plaintiff appeals.  

The court refused the third instruction requested by 
plaintiff, which was in substance that it was the duty 
of the officer to return the property to the debtor or his 
assigns upon a recall of the execution, and, if the transfer 
to plaintiff was found to be valid, then their verdict should 
he for plaintiff. This instruction is not objectionable, 
but it was unnecessary, as the court instructed the jury 
that, if they found the plaintiff was the owner of the goods 
when the writ of attachment was levied, their verdict 
should be for the plaintiff. .  

Plaintiff alleges error in the admission in evidence of 
the writ of attachment and the affidavit for attachment.  
As the pleadings admitted the levy of the attachment, this 
error was without prejudice. .
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On cross-examination Washburn, manager of the debtor 

company, was questioned as to the company's indebtedness 

to several creditors. This we consider not improper, as 

the witness had previously testified as to the transfer to 

plaintiff and as to the value of the stock. The cross

examination brought out circumstances tending to show 

the good faith of the transfer.  

Plaintiff's manager was asked on cross-examination if 

he rented the property described in the debtor's lease to 

another in September, 1904. This also was proper. Plain

tiff contends that for the rental of 1904 he received a con

veyance of the goods in controversy. The objectionable 

evidence tended to prove plaintiff's possession of the leased 

premises, and thereby to disprove the exchange.  

Plaintiff objected to the introduction of all evidence by 

the defendants, contending that the answers did not state 

a defense. The answers contained a general denial of 

plaintiff's cause of action, and alleged the facts relative 

to the Parlor Furniture & Mattress Company's debt, the 

execution, attachment, and seizure and sale of the goods, 
and further alleged that plaintiff's pretended purchase 

was for the purpose of and with the intent to hinder, 

delay and defraud the furniture company. The general 

denial was sufficient to permit the introduction of the 

greater portion of defendants' evidence, and it mostly went 

to the fact of a sale to plaintiff of the goods in contro

versy. The answer as a whole is not subject to plaintiff's 

objection.  
Plaintiff also contends that there was no evidence to 

support a finding that the transfer to it was not valid and 

subject to the lien of the execution, and that, having been 

dissolved, plaintiff's title became absolute. The evidence 

does not support plaintiff's contention that he bought sub

ject to the execution. On the contrary, if he purchased at 

all, it was an absolute purchase on January 11, 1904, the 

date the execution was levied. The evidence was all di

rected to this transaction. That of the defendants was ill 

part to the effect that plaintiff was present immediately
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after the levy and made no claim to the property in con
troversy, but did claim a few goods in the same room, and 
made the statement that lie did not have any claim upon 
the goods in controversy. There was ample evidence to 
support a finding that there was not a valid contract of 
purchase made by the plaintiff. The questions involved 
were properly submitted to the jury.  

Other assignments are called to our attention, but can
not be considered for the reason that no exceptions were 
taken, or the alleged errors were not called to the atten
tion of the trial court in the motion for new trial.  

We recommend that the judgment of the district court 
be affirmed.  

DUFFIE and GooD, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

WILLIAM B. PAYNE, APPELLANT, V. E. J. RYAN, APPELLEE, 

FILED JUNE 22, 1907. No. 14,879.  

1. Municipal Corporations: ORDINANCES. The provisions of section 
8755, Ann. St., which provides that, "on the passage or adoption 
of every by-law or ordinatce * * * by the council or board 
of trustees, the yeas and nays shall be called and recorded," are 
mandatory, and it is necessary that the yeas and nays should 
be called and recorded to pass or adopt an ordinance.  

2. Intoxicating Liquors: LICENSES. No valid license for the sale of 
intoxicating.liquors can be granted by a village board until it has 
adopted a valid ordinance authorizing the issuance of a license.  

APPEAL from the district court for Fillmore county: 
LESLIE G. HURD, JUDGE. Reversed.  

R. Ml. Proudfit, for appellant.  

Charles H. Sloan, F. W. Sloan, J. B. Smith and J. J.  
Burke, contra.
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GOOD, C.  

E. J. Ryan, the appellee, applied to the village board of 
Exeter for a license to sell intoxicating liquors in said 
village. The appellant, William B. Payne, filed a remon
strance. Hearing was had before the board of trustees 
upon the petition and remonstrance, which resulted in 
the overruling of the remonstrance and the granting of 
the license. Payne thereupon appealed from the order of 
the village board to the district court for Fillmore county, 
where .upon trial judgment was entered sustaining the 
action of the village board in granting the license. From 
this judgment of the district court Payne prosecutes his 
appeal to this court.  

Among other grounds of remonstrance, it was set forth 
that there was no sufficient ordinance in Exeter to author
ize the issuance of the license. On the hearing before the 
village board, the record of the proceedings of the village 
board in attempting to pass the ordinance, under which 
the liquor license was granted, was offered in evidence.  
The following is all the record relating to the passing of 
the ordinance in question: "Ordinance No. 70 was then 
called up for its first reading, and on motion carried to its 
second reading. Costello, Ragan, Nye, Robinson and 
Bickel voting 'yes.' Ordinance No. 70 was then read a 
second time, and on motion carried was ordered to pass to 
third reading. Ordinance No. 70 was then read the third 
time, and passed and approved by the chairman of the 
board." 

Section 8755, Ann. St., provides: "On the passage or 
adoption of every by-law or ordinance * * * by the 
council or board of trustees, the yeas and nays shall be 
called and recorded; and to pass or adopt any by-law, 
ordinance, * * * a concurrence of a majority of.the 
whole number of members elected to the council or trus

tees shall be required." The language of this statute is 

clear and explicit, and leaves no doubt in the mind that it 
is mandatory, and that the provisions of the statute relat-
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ing to the calling and recording of the yeas and nays on 
the passing of an ordinance must be strictly complied with.  
The object of the statute is to require that a record shall 
be made and kept of all proceedings by which an ordi
nance is passed and becomes valid. The provisions of the 
statute requiring the calling of the yeas and nays were 
made that there might be no doubt that the requisite 
number had voted for the passage of the ordinance, and 
the provisions requiring the recording of the yeas and 
nays were intended to require an indisputable record of 
the necessary action in passing an ordinance, and that the 
public might have the opportunity to know how their coun
cilmen had voted upon the passage of any given ordinance.  
It was intended to avoid any reliance, after the passage of 
years, upon the frailties of human memory to sustain the 
action of the council or the board of trustees in its action 
in adopting or passing an ordinance. In the case of Pick
ton v. City of Fargo, 10 N. Dak. 469, in considering a 
statute very similar to the one above referred to, it is said: 
"The purpose of this requirement is to fix individual re
sponsibility upon members of the council, and to do so, it 
is essential that the journal entries shall show not only 
the number of votes cast, and the fact that the yeas and 
nays were called, but likewise the names of the members 
voting upon the passage of the ordinance, and how each 
voted-whether yea or nay." The same rule is announced 
in Brophy v. Hyatt, 10 Colo. 223, 15 Pac. 399; Town of 
Olin v. Myers, 55 Ia. 209, and O'Neil v. Tyler, 3 N. Dak.  
47. In the present case the record discloses that the yeas 
and nays were not recorded upon the passage of the ordi
nance, and does not show that the yeas and nays were 
called. Without this necessary foundation the ordinance 
was never legally passed and adopted, and, consequently, 
was without legal force and effect. In State v. Andrews, 
11 Neb. 523, it was held that "the traffic in liquors within 
the limits of cities and villages can only be carried on 
under ordinances duly passed by the corporate authorities 
thereof. Until this is done, no application can be made

[VOL. 7 9416
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and no other step taken toward the procurement of a 

license to sell liquors within the limits of such corpora
tions." It follows that the board of trustees was without 
legal authority to grant the license.  

Appellee undertook to avoid the force of the record 
of the board of trustees relating to the attempted passage 

of the ordinance in question. Several days after the hear

ing before the village board, and after it had ordered the 

license to issue, a special meeting of the village board was 

called, and it proceeded to enter a nunc pro tune order, 
whereby it caused a record to be made supplying the 

omissions in the record relative to the passage of the ordi

nance in question, notwithstanding that 15 years had 

elapsed since the attempted passage of the ordinance. It 

may well be doubted whether or not the village board had 

such power. But, granting that it had such power, still 

we do not think that it could affect the decision in the 

present case, for the reason that this record, as amended, 

was not and could not have been offered in evidence upon 

the bearing of appellee's petition for a license. It was not 

and could not have been incorporated into the transcript 

of the proceedings of the board upon such hearing. It 

was, in fact, brought to the attention of the district court 

by a motion suggesting a diminution of the record, and the 

district court, over the appellant's objections, permitted 

the alpellee to file a supplemental transcript showing the 

entry of the nunc pro tune order made by the board of 

trustees. Although the trial court permitted this addi

tional transcript to be incorporated into the original 

transcript, it did not, in fact, constitute any part of the 

hearing upon the application to grant the license.  

Under the provisions of section 7153, Ann. St., it is 

required upon an appeal to the district court from the 

action of the village board in granting a license that the 

testimony taken upon such .hearing shall be transmitted 

to the court, and such appeal shall be decided by the court 

on such evidence alone. Under this section of the statute 

30
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the court had no authority to consider any evidence ex
cept that which was adduced upon the hearing. Under the 
evidence offered and adduced upon the hearing, it appears 
that the village of Exeter, at the time of the granting of 
the license, did not have any village ordinance authorizing 
the issuance of a license, a'nd that the village board was 
therefore without power to issue the license. It follows 
that the judgment of the district court should be reversed.  

We therefore recommend that the judgment of the 
district court be reversed and the cause remanded for 
further proceedings according to law.  

DUFFIE and EPPERSON, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED.  

EMIL WALLBER, APPELLANT, V. MARY JANE CALDWELL 

ET AL., APPELLEES.  

FILED JUNE 22, 1907. No. 14,882.  

1. Limitation of Actions: DEBT, ACKNOWLEDGMENT Or. An acknowl
edgment of an indebtedness sufficient to toll the statute of limita
tions should be to the creditor or to some one authorized to 
represent him.  

2. -: -. A conveyance of real estate subject to a mortgage 
indebtedness, where it does not appear that the grantee assumed 
the debt or retained any part of the consideration on account of 
such indebtedness, does not operate to stay the running of the 
statute of limitations.  

APPEAL from the district court for Sheridan county: 
WILLIAM IE. WESTOVER, JUDGE. Affirmed.  

W. W. Wood and G. W. Shields, for appellant.  

C. Patterson, contra.
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JACKSON, C.  

The action is one to foreclose a real estate mortgage.  
The trial court sustained a general demurrer to the peti.  
tion, and the plaintiff appeals.  

The essential facts as pleaded are that on October 1, 
1887, August Janson gave a mortgage on the land involved 
to secure an indebtedness of $525, payable October 1, 
1892. The note secured by the mortgage provided for in
terest payable semiannually. Interest was paid until 
April 1, 1891, since that time no payment of either prin
cipal or interest is claimed. On September 7, 1900, Au
gust Janson conveyed the real estate to Mary Jane Cald
well. One recital of the deed is: "Subject to a mortgage 
of $525 made to the Farmers Trust Company." On No
vember 14, 1904, Mary Jane Caldwell conveyed the prem
ises to the defendant Oscar F. Farnam. The deed recited 
"Subject to mortgage." This action was commenced June 
6, 1905, more than ten years after the maturity of the 
note secured by the mortgage and the payment of any part 
of the indebtedness secured thereby, so that the action to 
foreclose the mortgage was barred by the statute of limi
tations, unless there is something in the transactions be
tween Janson, Mary Jane Caldwell and Farnam that 
would operate to toll the statute.  

It is provided by section 22 of the code: "In any cause 
founded on contract, when any part of the principal or 
interest shall have been paid, or an acknowledgment of an 
existing liability, debt, or claim, or any promise to pay the 
same, shall have been made in writing, an action may be 
brought in such case within the period prescribed for the 
same, after such payment, acknowledgment, or promise." 
It is the contention of the appellant that the recital in 
the deed from Janson to Caldwell amounts to an ac
knowledgment of the debt and operates to stay the run
ning of the statute. The question has never been adjudi
cated by this court, and mnst be determined from the 
statute and legal principles involved. There is some con-
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flict in the authorities as to what constitutes a sufficient 
acknowledvment of an indebtedness in order to take an 
action out of the statute of limitations, but the rule an
nounced by Mr. Justice Brewer in Sibert v. Wilder, 16 
Kan. 176, in construing a statute similar to our own, 
appeals strongly to our sense of justice. It was there held 
that an acknowledgment of a debt, to take the case out 
of the statute of limitations, must not be made to a mere 
tranger, but to the creditor or some one acting for or rep

resenting him. This rule was followed by the supreme 
court of the United States in Fort Scott v. Hickman, 112 
U. S. 150. In the latter case it was held, further, that 
an acknowledgment cannot be regarded as an admission 
of indebtedness, where the accompanying circumstances 
are such as to repel that inference or to leave it in doubt 
whether the party intended to prolong the time of legal 
limitation. In Nelson v. Becker, 32 Neb. 99, this court 
quoted with approval from Hanson v. Towle, 19 Kan. 273, 
as follows: "A mere reference to the indebtedness, al
though consistent with its existing validity, and implying 
no disposition to question its binding obligation, or a 
suggestion of some action in reference to it, is not such 
an acknowledgment as is contemplated by the statute.  
There must be an unqualified hnd direct admission of a 
present subsisting debt on which the party is liable." 
We are of the opinion that the allegation in the petition, 
under the authorities, is not sufficient to prevent the 
running of the statute.  

Another contention of appellant is that the defendants 
acquired title subject to the mortgage and are now 
estopped from denying its validity. There are many 
circumstances under which this rule might be applied.  
Where one purchases real estate subject to a mortgage, 
and as a part of the consideration assumes and agrees to 
pay the mortgage debt, or where the amount of the incum
brance is shown to have been deducted from the purchase 
price, either in a personal transaction between private 
parties or in the course of a judicial sale where the pur-
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chaser gets the benefit of the amount of an ineunibrance 

deducted from the appraised value of the land, such pur

chasers are estopped from denying the validity of the 

lien; and it is doubtless true that, had the plaintiff in

stituted this action after the purchase of the premises 

by Mary Jane Caldwell, prior to the time the action was 

barred by the statute of limitations, she might have been 

estopped from asserting an invalidity of the mortgage, but 

that is not the question in the case. The plaintiff had a 

valid and subsisting right of action when Caldwell ac

quired the title. Can the defendants avail themselves of 

a defense subsequently acerning by reason of the statute 

of limitations? There seems to be no reason why they 

should not be permitted to do so. The allegations of the 

petition do not show that the purchaser of the real estate 

inclulbered by the mortgage deducted the amount of the 

mortgage indebtedness from the purchase price, or that 

she assumed and agreed to pay it.  

We conclude that the judgment of the district court was 

right and reconnend that it be affirmed.  

AMES and CALKINS, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

WILLIAM T. YOUNG, APPELLEE, v. LAMBERT C. KINNEY, 

APPELLANT.  

FILED JUNE 22, 1907. No. 14,891.  

1. Evidence: DECLARATIONs AGAINST INTEREST. The admissions and 

declarations of a party to an action against his own interest, 

upon a material matter, are admissible against him as original 

evidence, and, where he is examined as a witness in his own 

behalf, it is unnecessary to lay a foundation for the admission 

of such evidence by cross-examination.
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2. Trial: ARGUrENT OF COUNSEL. Unwarranted- and unreasonable 
assault upon the character and integrity of witnesses by counsel 
in the argument of a case, which tends to inflame the minds of 
the jurors and prevent a calm and dispassionate consideration of 
the case, constitutes prejudicial error.  

APPEAL from the district court for Kimball county: 
HANSON M. GRIMES, JUDGE. 6Reversed.  

Wilcox & Halligan, for appellant.  

J. J. Kinney and Wright & Wright, contra.  

JACKSON, C.  

This is an action in replevin, and involves the owner
ship and right to possession of a horse. The plaintiff had 
judgment, from which the defendant appeals.  

This action was tried originally in the county court, 
and from the judgment of that court an appeal had been 
taken to the district court. In the district court the 
plaintiff, as a witness in his own behalf, testified that he 
had known the animal in dispute from the time it was a 
sucking colt. On cross-examination he was asked if he 
had not testified at the trial in the county court that the 
first time he saw the animal to remember him was when 
he was two years old, coming three. He answered, in 
effect, that he did not remember. On behalf of the defend
ant, the county judge was called as a witness, and by this 
witness the defendant offered to prove that at the trial in 
the county court the plaintiff testified that the first time 
he saw the animal in dispute, that he remembered of, was 
when the animal was coming two or three years old. It 
was objected that there was no sufficient foundation, and 
it did not tend to impeach the plaintiff. This objection 
was sustained, and a proper exception taken. In sustain, 
ing the objection to the introduction of this evidence, the 
trial court erred. The admissions and declarations of a 
party to an action against his own interest, in a material
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matter, may be proved as original evidence, and it is 

unnecessary to lay any foundation in the cross-examina

tion of such party, where he has testified in his own behalf.  

Lowe v. Vaughan, 48 Neb. 651; Churchill v. White, 58 

Neb. 22. The identity of the horse was the principal 

matter in controversy, and the opportunity of the plaintiff 

to acquire a knowledge of the animal was important as 

tending to weaken or strengthen his testimony by means 

of which he undertook to positively identify the animal as 

his own.  
Another assignment of error relates to the misconduct 

of counsel for the, plaintiff in the argument before the jury.  

It is unnecessary to set out the remarks of counsel at 

length.  
We will content ourselves by saying that they were of 

such character that the jury could draw no inference, ex

cept the one that the defendant was a thief and was keep

ing a fence for a pack of organized thieves; that certain 

witnesses on behalf of the defendant were perjured wit

nesses and testified falsely at the instance of the defend

ant. Frequent objections were interposed by counsel for 

the defendant to the line of argument pursued, and coun

sel for plaintiff was frequently cautioned by the court to 

confine his argument to a legitimate discussion of the 

issues. The record discloses no facts sufficient to justify 

this unwarranted assault on the defendant and his wit

nesses. In an argument before the jury, counsel, of course, 

are permitted to draw such reasonable inferences from the 

facts as the evidence will justify; but unwarranted and 

unreasonable assaults upon witnesses and parties are 

reprehensible, and, to the extent that they tend to preju

dice a jury and procure a verdict under the influence of.  

passion and prejudice, they are erroneous and will not be 

countenanced by the courts. Cleveland Paper Co., v.  

Banks, 15 Neb. 20; Ashland Land d& Live Stock Co. v.  

May, 51 Neb. 474; Case Threshing Machine Co. v. Meyers, 

78 Neb. 685.  
On account of these errors, it is recommended that the
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judgment of the district court be reversed and the cause 
remanded.  

AMES and CALKINS, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded.  

REVERSED.  

HOLT COUNTY, APPELLANT, v. DANIEL J. CRONIN ET AL., 
APPELLEES.  

FILED JUNE 22, 1907. No. 14,894.  

County Treasurer: DEPOSIT OF FUNDS. In the absence of bad faith, a 
county treasurer is not liable for depositing county funds in a 
legal depository in excess of the depository bank's pro rata share 
of such funds, as provided by section 18, ch. 18, art. III, Comp.  
St. 1905, unless the amount of such deposit exceeds the sum 
which might lawfully be deposited under the provisions of sec
tion 20 of the same chapter.  

APPEAL from the district court for Holt county: JAMES 
J. HARRINGTON, JUDGE. Af6irmed.  

Arthur F. Mullen, for appellant.  

J. A. Donohoe, contra.  

JACKSON, 0.  

The defendant Daniel J. Cronin was treasurer of the 
plaintiff county, and the defendant United States Fidelity 
& Guaranty Company surety on his official bond. The 
case is in this court on an appeal from the judgment of the 
district court sustaining a demurrer to plaintiff's petition 
and dismissing the action.  

It appears from the petition that certain banks in Holt 
county had been properly designated as depositories of
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the funds in the hands of the defendant treasurer and 
were qualified as such depositories. Among the banks 
so designated was the Elkhorn Valley Bank, with a paid 
up capital of $15,000. This bank failed, and at the time 
of the failure was the depository of $4,619.56. It is 
charged in the petition that the bank was insolvent, and 
would not pay to exceed 60 per cent. of its indebtedness.  
The theory upon which the petition was framed, and upon 
which the plaintiff seeks to recover against the treasurer 
and his bond, is that at the time the doors of the bank 
were closed the -defendant treasurer had on deposit in 
that bank a sum in excess of the pro rata share of the 
funds of the county to which it was entitled, when its 
capital stock was considered in comparison with the capi
tal stock of other banks which were legal depositories of 
the county funds. County depositories are created under 
the provisions of section 18, ch. 18, art. III, Comp. St.  
1905. By this statute it is provided: "The county treas
urer of each and every county of the state of Nebraska 
shall deposit, and at all times keep on deposit for safe 
keeping, in the state, national or private banks doing 
business in the county, and of approved and responsible 
standing, the amount of moneys in his hands collected and 
held by him as such county treasurer. Any such bank 
located in the county may apply for the privilege of keep
ing such moneys upon the following conditions: All such 
deposits shall be subject to payment when demanded by the 
county treasurer on his check, and by all banks receiving 
and holding such deposits, interest shall be paid amount
ing to not less than two (2) per cent. per annum upon 
the amount so deposited, as hereinafter provided, and 
subject also to such regulations as are imposed by law, and 
the-rules adopted by the county treasurer for holding and 
receiving such deposits. It shall be the duty of the county 
board to act on such application or applications of any 
and all banks, state, national or private, as may ask for 
the privilege of becoming the depository of such moneys, 
as well as to approve the bonds of those selected incident
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to such relation, and the county treasurer shall not de
posit such money or any part thereof, in any bank or 
banks, other than such as may have been so selected by the 
county board for such purposes if any such bank or banks 
have been so selected by the county board, and on all 
deposits he may make in any bank whatsoever, interest 
shall be paid at a rate not less than two (2) per cent.  
per annum; and where more than one bank may have 
been so selected by the county board for such purpose, he 
Ahall not give a preference, to any one or more of them, in 
the money he may so deposit, but shall keep deposited with 
each of said banks, such a part of said moneys, as the capi
tal stock of such bank is a part of the amount of all the 
capital stock of all the banks so selected, so that such 
moneys may at all times be deposited with said banks 
pro rata, as to their capital stock." It is also provided by 
section 20 of the same chapter that for the security of the 
funds so deposited the county treasurer shall require all 
depositories to give bonds for the safe-keeping and pay
ment of such deposits and the accretions thereof, and 
that the treasurer shall not have on deposit in any bank 
at any one time more than one-half of its said bond, and 
the amount so on deposit at any one time with any such 
bank shall not exceed 50 per cent. of the paid up capital 
stock of such bank. The bond of the Elkhorn Valley Bank 
was for $15,000, and, except as controlled by the provis
ions of section 18 of the act in question, the treasurer 
might lawfully have deposited in that bank the sum of 
$7,500, a sum which it will be observed is in excess of the 
amlount actually on deposit at the time the bank failed.  
The sum on deposit in the failed bank was $1,134.74 
in excess of the pro rata share to which it was entitled 
under the provisions of section 18, so that the question 
is whether the defendant treasurer and the surety on his 
bond are liable, under the allegations of the petition, to 
the county for that excess.  

The allegations of the petition with reference to this 
deposit are as follows: "That the defendant Daniel J.
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Cronin unlawfully, and in violation of the depository laws 
of the state of Nebraska, and in violation of the condi
tions of his official bond as county treasurer of the county 
of Holt, had on -deposit in said bank and as a deposit in 
said bank on the 23d day of November, 1904, the sum of 
$1,134.74 of the public moneys of the county of Holt, that 
being the difference between the amount of money on 
deposit in said bank on said day and the amount to which 
the said Elkhorn Valley Bank was entitled to have on 
deposit as the pro rata share of the public moneys of the 
county of Holt therein deposited in the various deposito
ries of the county of Holt; that the depositing of any sum 
of money by Daniel J. Cronin as county treasurer of the 
county of Holt in any depository of the county of 
Holt to exceed the pro rata share of said bank was 
and is illegal and unlawful, and that the depositing 
of the sum of $1,134.74 in said Elkhorn Valley Bank, 
which amount was in excess of the legal pro rata share of 
said Elkhorn Valley Bank of the public moneys of the 
county of Holt then on deposit, was and is illegal and un
lawful; that the having on deposit of said sum in the Elk
horn Valley Bank on the 23d day of November, 1904, was 
and is a breach of trust on the part of said defendant 
Daniel J. Cronin, and a violation of his duties as county 
treasurer of the county of Holt, and in violation of the 
conditions of his bond, and that the said Daniel J. Cronin 
and the defendant, The United States Fidelity & Guar
antee Company, are liable for the said sum of $1,134.74; 
that the county of Holt will sustain a loss by reason of 
said illegal and unlawful act of said Daniel J. Cronin 
as county treasurer of the county of Holt in the sum of 
$1,134.74." We do not wish to be understood as holding 
that a county treasurer and the surety on his official bond 
might not, under some circumstances, be held liable for 
a violation of the provisions of section 18 of the statute 
under consideration with reference to the pro rata deposit 
of the county funds in his hands according to the capital 
stock of the depository banks, but we do not think that the
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allegations of the petition in this case are sufficient to 
show such liability. It appears from the petition that the 
Elkhorn Valley Bank was located at O'Neill, and we will 
take judicial notice of the fact that that city is the county 
seat of Holt county. The aggregate of the funds on deposit 
in the several depiositories of the county at the tinm that 
bank failed was $47,277.57. The disbursement of the 
funds by a county treasurer must usually necessarily be 
by checks drawn on county depositories, and for the con
venience of the public such checks are ordinarily drawn 
on banks located at the county seat. The reasons for that 
course of business are obvious. The custom of banks in 
one town of charging exchange for cashing checks drawn 
on the banks of neighboring towns involves an expense to 
the holders of such checks which the county treasurer 
should avoid imposing upon the payees of the warrants on 
the funds in his hands, where it can be done by the ordi
nary and usual method of transacting business, nor would 
he be justified in drawing checks payable with exchange 
on banks located at other points than the county seat..  
Tphis method of transacting the daily affairs of the office 
involves a larger volume of business with some banks than 
with others, and makes it impracticable to have on deposit 
in the county depositories over the county the exact 
amotint to which each bank would be entitled as its pro 
r(ite share under the provisions of section 18.  

In view of the large amount of funds in the hands of 
the defendant treasurer, and of the ordinary and usual 
method of transacting the business of the office, we do not 
think that the single fact of his having $1.134.74 on de
posit .in a depository at the county seat in excess of the 
pro rata share to which the bank was entitled is of itself 
sufficient to render him liable on his official bond. There 
is no charge of bad faith. The circumstance is one which 
might easily occur, and probably does arise, in the con
duct of the affairs of the office of the county treasurer of 
every county in the state. To avoid an infraction of the 
letter of the provisions of section 18 would require the
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issuance of a check for a fractional part of each warrant 

paid by county treasurers on each depository bank in 

the county, and a corresponding system of deposits, with 

a system of bookkeeping too elaborate and expensive to 

justify the interference of the courts in bringing it about.  

The law does not contemplate that the county treasurer 

should pursue that course.  

The judgment of the district court was right, and we 

recommend that it be affirmed.  

AMES and CALKINS, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

PHILETUS F. WALDRON ET AL., APPELLEES, V. JOHN D.  

MCBRIDE, APPELLANT.  

FILED JUNE 22, 1907. No. 14,871.  

Pleading: CONSTRUCTIoN. The court will, in every stage of an action, 

disregard any error or defect in the pleadings or proceedings, 

which does not affect the rights of the adverse party and ap

pears not to have misled him to his prejudice.  

APPEAL from the district court for Cass county: PAUL 

JESSEN, JUDGE. Affirmed.  

Samuel 1. Chapman, Jefferis d Howell and Matthew 

Gering, for appellant.  

R. D. Stearns, W. W. Towle and A. L. Tidd, contra.  

AMES, C.  

McBride, as sheriff, levied an execution upon certain 

chattel property in possession of the judgment debtor 

Waldron. The latter began this action in replevin to 

recover possession of the property, alleged to be of the
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value of $1,200. The sheriff answered, admitting the tak
ing of the property and its alleged value, but justifying 
under the execution and judgment. Reiter intervened, 
alleging that he was the absolute owner of an undivided 
one-third of the chattels taken, and that he had a special 
property in the remaining undivided two-thirds by reason 
of a chattel mortgage, a copy of which was annexed to and 
made a part of his petition, and that the same was given 
to secure a bona fide indebtedness of $733, which at the 
beginning of the action was wholly due and unpaid, and 
praying a judgment protecting his interest. No answer 
or reply to the petition in intervention was filed by either 
of the original parties to the suit. There was a trial 
before the court and a jury, resulting in a verdict and 
judgment awarding all the property to the intervener, from 
which the sheriff appealed.  

Upon the appeal it is expressly admitted by counsel, as 
we understand their brief and argument, that the inter
vener was proven to be the absolute owner of an undivided 
one-third of the chattels as he had alleged, and it is not 
denied that he was also proven to have been the owner at 
the time of the trial of a valid and subsisting mortgage 
lien upon the remaining two-thirds thereof for the sum 
of $754.44, which exceeded their value; but it is com
plained that the court erred in instructing a verdict for 
the intervener, as it did, and that the verdict is erroneous 
as respects the mortgage lien, because the petition of inter
vention alleges that the intervener was by virtue of his 
instrument an owner of a special property in, and entitled 

.to the immediate possession of, an undivided two-thirds 
of the chattels in controversy at and before the time of 
the beginning of the action, and omits to allege specifically 
he remained so at the time of the filing of the petition.  
The objection was not specifically made in the court below, 
although there was a general demurrer ore tenus, and it 
seems to us to be somewhat too technical to be at present 
upheld. The flaw .in the pleading, if it be one, seems to 
have been due to inadvertence or a slip of the pen, and to
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have been treated by the trial court and jury, as well as 

by counsel, as a sufficient allegation of a present sub

sisting interest or lien; and, there being nothing lacking 

or complained of in the evidence, we think the case falls 

within the provisions of section 145 of the code, which 

requires the court, in every stage of an action, to dis

regard any error or defect in the pleadings or proceedings, 

which does not affect the substantial rights of the adverse 

party. The variance does not, in the language of section 

138 of the code, appear to "have actually misled the 

adverse party to his prejudice," and ought not to be per

mitted to be availed of to prolong for no useful purpose 

a litigation that has already reached a correct result.  

We therefore recommend that the judgment of the dis

trict court be affirmed.  

JACKSON and CALKINS, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgiment of the district court is 

AFFIRMED.  

GEORGE F. VANDERVEER, APPELLEE, v. FRANK MORAN, 

APPELLANT.  

FILED JuNE 22, 1907. No. 14,841.  

1. Pleading. The plaintiff cannot, by a motion to make specific, be 

required to disclose in his petition facts which are properly 

matters of defense.  

2. Negligence: STATUTORY DUTY. The failure to perform a statutory 

duty imposed for the protection of the public is negligence; and.  

In the absence of contributory negligence, a recovery may be had 

for the injury thereby occasioned.  

3. Evidence examined, and found sufficient to support verdict.  

4. Instructions must be taken together and their true meaning de

termined by considering all that is stated on each particular 

branch of the case.
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5. Parent and Child: INJuRY: Loss oF SERVICES: EVIDENCE. Where a 
father sues for a loss of services of a minor child resulting from 
an injury caused by the negligence of the defendant, and proves 
the fair value of such services, it is not necessary for him to go 
further and prove how or where or in what manner the child 
would probably have been employed.  

APPEAL from the district court for Greeley county: 
JAMES R. HANNA, JUDGE. Affirmed.  

T. P. Lanigan, J. k. Swain and T. J. Doyle, for appel
lant. .  

T. T. Bell, contra.  

CALKINS, C.  

This was an action to recover damages for injuries suf
fered by the plaintiff's minor son by riding into a barbed
wire fence which the defendant had constructed across 
a traveled way upon his own land, without first putting 
up sufficient guards to prevent such accidents. There 
was a trial to a jury, and a verdict and judgment for the 
plaintiff, from which the defendant appeals.  

1. The defendant moved to require the plaintiff to set 
out-in his petition "whether or not there was a new road 
and plainly traveled track at the place where the road 
had been changed to after the fence was built." The 
overruling of this motion is assigned as error. This was 
a matter of defense, and the ruling of the district court 
was clearly right.  

2. At the beginning of the trial the defendant objected 
to the introduction of any testimony in the case on the 
ground that the plaintiff's petition did not state a cause 
of action. The petition alleges, in substance, that the 
defendant was the owner -of certain land upon which 
there was a plain traveled wagon road that was used by 
the public generally, and that on about the 1st day of 
November he erected a barbed-wire fence across said road.  
thereby obstructing the road and preventing travel along 
it, and wrongfully, carelessly and negligently failed to
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put any guard to prevent persons passing along said 

road from running into said wire fence where the same 

crossed said way, and that the plaintiff's minor son, while 

passing along said road, without any fault or negligence 

on his part, ran into said wire fence and was injured.  

Section 1, ch. 77, laws 1885, provides: "From and after 

the passage of this act it shall be unlawful for any person 

to build a barbed-wire fence across or in any plain traveled 

road or track in common use either public or private in 

this state, without first putting up sufficient guards to 

prevent either man or beast from running into said fence." 

And section 2 of the same act provides: "Any person 

violating the provisions of the foregoing section shall be 

guilty of a misdemeanor and fined not less than five ($5) 

nor more than twenty-five ($25) dollars, and shall be 

liable for all damages that may accrue to the party dam

aged by reason of said barbed-wire fence."- (Ann. St., 

secs. 6104, 6105.) The failure to perform a statutory 

duty specifically imposed for the protection of the public 

is negligence, and, in the absence of contributory negli

gence, a recovery may be had for the injury thereby occa

sioned. Platte & Denver C. & M. Co. v. Dowell, 17 Colo.  

376; Giles v. Diamond State Iron Co., 7 Houst. (Del.) 

453. We think the allegation of a breach of the statutory 

duty is a sufficient charge of negligence, and that the peti

tion stated a cause of action.  

3. At the close of the plaintiff's testimony the defendant 

asked the court to direct a verdict in his favor, and its 

refusal to do so is. assigned as error. We have carefully 

read the testimony in the case, and are satisfied that there 

is testimony which would warrant the jury in finding 

against the defendant, and that this request was properly 

denied.  
4. The remaining assignments of error are directed to 

certain paragraphs of the instructions of the court. In 

instruction No. 5 the provisions of the above quoted sec

tions were given to the jury as being the law of this state, 

31
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while in instruction No. 15 the jury were told that if the 
defendant constructed such a fence across such a road 
the law required that the defendant should put up such 
guard and maintain it for such time as should be rea
sonably necessary, under the facts and circumstances as 
they are disclosed in this case, to prevent such injuries.  
The defendant objected to instruction No. 5 on the ground 
that it did not contain a statement of the duties imposed 
by law upon the injured person, and to instruction No. 15 
on the same ground, and upon the further ground that 
it was a repetition and gave undue prominence to the mat
ters contained in instruction No. 5. In at least five other 
paragraphs of the instructions of the court contributory 
negligence was properly defined, and the jury were plainly 
told that, if the plaintiff's son was guilty of a want of 
ordinary care on his part, the plaintiff could not recover.  
Instructions must be considered together. Philanalee v.  
State, 58 Neb. 320. Their true meaning and effect must 
be determined by considering all that is stated on each 
particular subject or branch of the case. St. Louis v.  
State. 8 Neb. 405. The same reasoning applies to the 
defendant's objections to instruction No. 7, of which it is 
complained that it fails to tell the jury that, if the act 
of the defendant was not the proximate cause of the 
injury, he would not be liable. If this instruction was 
deficient in that respect, it was amply cured by instruc
tion No. 3 given at the request of the defendant, in which 
the jury were plainly told that, if the evidence did not 
show that the fence was the immediate and proximate 
cause of the accident, but that some other cause over 
which the defendant had no control was responsible, they 
must in such case find for the defendant. The same rea
soning applies to the exception to instruction No. 21 given 
by the court at the request of the plaintiff, in which the 
jury were told that, although it should find that the dogs 
caused the horse carrying the plaintiff's son to leave the 
traveled track and run into the fence outside the traveled 
road or track, still, if by the negligence of defendant no
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guards were erected sufficient to prevent man or beast from 
running into the barbed-wire fence across the track, and 
the boy was injured without negligence on his part by the 
wires within and across the track, the plaintiff would be 
entitled to recover. It is urged that the question whether 

the defendant's failure to erect and maintain a suitable 

guard was the proximate cause of the injury was omitted 
from this instruction. What we have said above with 
reference to instruction No. 7 is applicable to this instruc
tion.  

5. The only remaining errors urged are the exceptions 

of the defendant to the instructions concerning the meas

ure of damages in which he claims that the jury should 

have been told that it was incumbent upon the plaintiff 

to show, not only the reasonable value of the services 

of the son, but to prove that he could have earned the 

same. There is no merit in this contention. When the 

fair value of services has been shown, it is not necessary 

to prove that he had contracted for or could have actually 

secured employment.  
There is no error in the record, and we recommend that 

the judgment of the court below be affirmed.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

CLAus DANKER ET AL., APPELLEES, V. PETER B. JACOBS ET 

AL., APPELLANTS.  

FrLs JuNE 22, 1907. No. 14,876.  

L Attachment: INTERVENTION. A third party claiming an interest In 

or lien on property upon which an attachment has been levied 

cannot intervene in the attachment suit to question the grounds 

for the issuance of the writ.  

2. -: CLAIM NOT DUE: SURETY. Where the payee of a promis

sory note before the maturity thereof indorses the same to a
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person who is surety thereon, such surety takes all the rights of 
such payee; and, in cases where the payee could have obtained 
an attachment under the provisions of section 237 of the code 
authorizing such process upon claims before due, the surety is 
entitled to the same remedy.  

3. Evidence examined, and found to support decision of trial court 
refusing to dissolve the attachment.  

APPEAL from the district court for Sarpy county: 
GEORGE A. DAY, JUDGE. Affirmed.  

Byron G. Burbank, Charles Battelle and J. J. Hess, for 
appellants.  

W. H. Thompson, contra.  

CALKINS, C.  

On March 8, 1905, the defendant Jacobs made to a 
bank in Iowa his promissory note for $1,300, due in one 
year, which the plaintiffs Danker signed as surety. In 
October following the plaintiffs paid the principal of the 
note and interest earned up to that date to the bank, 
which thereupon indorsed and delivered the note to the 
plaintiffs. They, in December, 1905, began this action, 
procuring an order from the county judge of Sarpy county 
allowing an attachment under the provisions of section 
237 of the code, permitting that remedy to creditors on 
claims before due in certain cases, and caused the same 
to be levied upon lands standing in the name of Jacobs in 
Sarpy county. Jacobs had purchased the land of one 
Rihner, who before this date had brought a suit in equity 
to cancel the conveyance on the ground that the same was 
obtained from him by fraud. This suit was pending at 
the. date of the attachment, and was afterwards deter
mined in favor of the plaintiff, in a decree which provided 
that, if the attachment in this suit should be sustained, it 
should in such case be deemed a lien upon said land.  
Rihner intervened in this action and moved to discharge 
the attachment, but his petition of intervention was denied
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and his motion stricken from the records. Jacobs 
appeared in the action by Mr. Burbank, his attorney, and 
moved to discharge the attachment, which motion, after a 
hearing upon the law and facts, was denied. The plain
tiffs questioned the authority of Mr. Burbank to appear 
for Mr. Jacobs, and an order was made requiring him to 
show his authority for said appearance, which upon a 
hearing was discharged. The defendant Jacobs appeals 
from the order denying the motion to discharge the attach
ment; the intervener Rihner appeals from the order strik
ing his petition of intervention and motion to dissolve the 
attachment from the files, and the plaintiffs prosecute a 
cross-appeal from the rule discharging the order for Mr.  
Burbank to show his authority to appear for the defendant 
Jacobs.  

1. It is settled that a claim of ownership in, or a lien 
upon, the property attached gives the claimant no right 
to intervene and move for a dissolution of the attachment.  
Kimbro v. Clark, 17 Neb. 403; Meyer v. Keefer, 58 Neb.  

220. The intervener cites the case of Deere, Wells & Co. v.  

Eagle Mfg. Co., 49 Neb. 385. The doctrine of that case 

is expressly limited to cases where writs of attachment 
have been levied in different actions on the same property, 

and the plaintiff in the later case seeks to intervene in 

the earlier case on a proper showing, not to defend the 

principal action nor to move to discharge the attachment, 
but to have the relative priority of the levies adjudicated.  

He also argues that the act of 1887 (sec. 50a of the code) 

gives him the right, as a party claiming an interest in the 

matter in litigation, to intervene. This depends upon .the 

proper definition of the matter in litigation. We under

stand the matter in litigation in this case to be, not the 

real estate attached, nor the ownership thereof, but the 

debt owing by Jacobs to the plaintiffs, and the existence of 

the facts alleged in their petition for attachment. The 

interest that entitles a person to intervene must be of 

such a nature that he will gain or lose by the direct legal 

operation of the judgment. Smith v. Gale, 144 U. S. 509.
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A judgment for the plaintiffs in this case, and the sustain
ing of the attachment herein, in no way prevents the 
intervener from disputing Jacobs' ownership of the prop
erty attached in any other proceeding. Therefore his 
rights are not affected by the direct legal operation of 
the judgment, and it follows that the judgment of the dis
trict court was correct in this respect.  

2. The defendant contends that the action cannot be 
maintained for the reason that the plaintiffs cannot. be 
said to be creditors of the defendant, and in support of 
this contention invokes the doctrine that, where one of 
two joint promissors, who is liable directly upon the note 
for its whole amount, buys such note, the note is neces
sarily extinguished, and the original contract at an end.  
This was the rule of the English law before the statute 
of 19 and 20 Victoria, quoted by the defendant, which 
provides that, in all cases where the surety pays the debt 
of another, he shall be entitled to assignment, and to 
stand in the place of the creditor in any action or other 
proceeding at law or in equity. But the general Ameri
can doctrine is more liberal in favor of sureties than the 
English law before the enactment of that statute. The 
courts have, in a majority of the American states, accomp
lished the same result by judicial decisions, which has 
been reached in England by act of parliament. In the 
case of Nelson v. Webster, 72 Neb. 332, in an opinion 
very fully discussing this question, our own court has 
adopted the rule of the civil law that the surety is entitled, 
where he pays the whole debt, not only to the collateral 
securities taken by the creditor, but he is also entitled 
to be substituted as to the very debt itself to the creditor 
by way of cession or assignment. If the bank had not 
parted with the ownership of the note, it would have been 
entitled to an attachment before the same became due, in 
the cases prescribed in section 237 of the code; and it 
follows under the doctrine above announced that the surety 

. paying the debt before due and taking an indorsement 
of the note was entitled to the same remedy.
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3. The defendant's counsel insists that there is not suf

ficient evidence to support the charge that the defendant 

sold, conveyed and otherwise disposed of his property 

with intent to defraud his creditors, and to hinder and 

delay them in the collection of their debts. Before the 

commencement of this suit the defendant had been indicted 

and had absconded. He left property standing in his 

name or hitherto claimed by him, the fari attached herein, 

personal property thereon, and, it is alleged, a farm in 

Lincoln county, barley grown upon the Sarpy county, farm, 
and a valuable horse, said to have cost $500 and to have 

been sold for $170. There was $500 received from a set

tlement of the litigation affecting the Sarpy county farm, 
which was paid to defendant's attorney and by him 

retained as fees. $900 surplus was realized by defendant's 

attorney from the sale of the personal property on the 

farm, one-half of which was retained by him as fees, and 

the remainder paid to Mrs. Buchanan, wife of the defend

ant's business associate, who also claimed and sold the 

horse in question. The barley was shipped and sold by Mr.  

Buchanan, while the evidence fails to show just what 

became of the proceeds of the Lincoln farm. All the 

property owned or claimed by Jacobs before his depart

ure was soon thereafter converted into money, and the 

net proceeds thereof, after satisfying attorney's fees seems 

to have gone to the Buchanans. - It is claimed by the 

defendant that some of this property belonged to the 

Northwestern Trust Company, a corporation of which 

Jacobs was president and Buchanan secretary. There is 

no evidence of the facts showing such ownership, though 

it is testified to as a conclusion of law; neither is there 

any evidence as to how the Buchanans became the owners 

of the horse and the barley. We do not propose to dis

cuss the testimony at large, but, for an illustration, take 

the single question of the disposal of the horse. The proof 

offered on the part of the plaintiff is the statement of 

Jacobs that he owned this horse and paid $500 for it. This 

is met by the testimony of the defendant's attorney that
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shortly after Jacobs left the state the horse was in the possession of Mrs. Buchanan, who "admitted the ownership of the horse as her property for and on behalf of her husband." The disposal of this item of property 
being challenged by the plaintiffs, it was incumbent upon the defendant to account for the same, and there is a total lack of any testimony showing how the title passed to Mrs, Buchanan or her husband, if it ever did so pass.  

In the defendant's brief it is admitted that Jacobs' absconding might be evidence of his fraudulent disposi
tion of the property, if it had not been for his indictment; 
but it is argued that his motive in leaving the state was not to defraud a creditor, but to avoid criminal process.  The intent to .escape the criminal prosecution and the intent to defraud creditors are not inconsistent. On the 'ontrary, the former is likely in many cases to be the cause of the latter. On the whole, we are satisfied that there was sufficient evidence to support the finding of the trial judge, and that it should not therefore be disturbed.  

Since the attachment must be sustained, it becomes 1innecessary to consider the errors assigned by the plain
iffs upon their cross-appeal.  

We therefore recommend that the judgment of the dis
trict court be affirmed.  

JACKSON and AMES, CC., concur.

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.


