Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
07/10/2026 08:51 AM CDT

REPORTS OF CASES

IN THB

SUPREME COURT OF NEBRASKA.

JANUARY AND SEPTEMBER TERMS, 1907.

VOLUME LXXIX.

HARRY O LINDSAY,

OYFICIAL REPORTER.

PREPARED AND EDITED BY
HENRY P. STODDART,
DEPUTY REPORTER.

LINCOLN, NEB.
STATE JOURNAL COMPANY, LAW PUBLISHERS.
1909.



Entered according to act of Congress in the office- of the Librarian of Congress
A. D. 1909,
By HARRY C. LINDSAY, REPORTER OF THE SUPREME COURT,
In behalf of the people of Nebraska.




SUPREME COURT

DURING THE PERIOD OF THESE REPORTS.

JUSTICES.

SAMUEL H. SEDGWICK, Cuier JusTicE.
JOHN B. BARNES, AssociATE JUSTICE.
CHARLES B. LETTON, AssocIATE JUSTICE.

COMMISSIONERS.
DeparTMENT No. 1.
EDWARD R. DUFFIE.
AMBROSE C. EPPERSON.
EDWARD E. GOOD.

DerarT™MENT No. 2.
JACOB FAWCETT.
JOHN H. AMES.
ELISHA C. CALKINS.

OFFICERS.
WiLLiam T. THOMPSON .................... Attorney General
Witriam B. Rosg.................. Deputy Attorney General
HArRrRY C. LINDSAY........oouvinninn. ... Reporter and Clerk
HEeNRY P. STODDART.............. e Deputy Reporter

VICTOR BEYMOUR. ....\iviinnnninnnnannnn.., Deputy Clerk



JUDICIATL DISTRICTS, AND DISTRICT JUDGES OFFICI-
ATING AT THL ISSUANCE OF THIS VOLUME.

NUMBER OF

j
COUNTIES IN DIsTRICT !

JUDGES IN DISTRICT

RESIDENCE

DisTrICT OF JUDGE
First......... Gage, Jefferson, Johnson, | Leander M. Pember-
Nemaha, DPawnee and 775 + SO Beatrice.
Richardson. John B. Raper....... Pawnee City.
Second....... Cass and Otoe, v.vveennnnn. Harvey D. Travis. .. Plattsmouth.
Third........ Lancaster....ovevivnannn.. Albert J. Cornish ... Lincoln,
Lincoln Frost ....... Lincoln.
Willard E. Stewart...| Lincoln.
Fourth ...... Burt, Douglas. Sarpy and | George A. Day... Omaha,.
Washington. Lee S. Estelle........ Omaha.
Howard Kennedy... | Omaha.
William A. Redick...| Omaha.
Willis (+. Sears ...... Tekamah,
Abraham L. Sutton. | South Omaha.
Alexander C. Troup. | Omaha.
Fifth ........ Butler, Hamilton, Polk, | George F. Corcoran.. York.
Siunders, Seward and | Benjamin I. Good...| Wahoo.
York.
Sixth........ Colfax, Dodge, Merrick, | Conrad Hollenbeck..| Fremont.
Nance and Platte. George H. Thomas...| Schuy!er.
Seventh ...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd....... Harvard.
Saline and Thayer,
Eighth,...... Cedar, Cuming, Dakota, | Guy T. Graves....... Pender.
Dixon, Stanton and
Thurston.
Ninth ........ Antelope, Knox, Madison, | Anson A. Welch...... Wayne.
Pierce and Wayne.,
Tenth........ Adams, Franklin, Harlan, | Harry 8. Dungan....| Hastings.
Kearney, Phelps and
Webster.
Eleventh ..... Biaine, Boone, Garficld, | James R. Hanna..... Greeley.
(Grant, Greeley, Hall, | James N. Paul....... St. Paul.
Hooker, Howard, Loup,
Thomas, Yalley and
Wheeler.
Twelfth ...... Buffalo, Custer, Dawson | Bruno O. Hostetler..., Kearney.
and Sherman.
TTxirteenth ..1 Banner, Cheyenne, Deucl.| Hanson M. Grimes...| North Platte.
Keith, Kimball, ILin-
coln, Logan, McPherson,
Perkins and Scott’s
Bluit,
Fourteenth...| Chase, Dundy, Furnas, | Robert C. Orr........ McCook,
Frontier, Gosper, Hayes,
Hitcheock and Red Wil-
low.
i‘ifteenth ....| Box Butte, Brown, Cherry, | James J. Harrington| O’Neill.
Dawes, Holt, Keya | William H. Westover| Rushville.

Paha, Rock, Sheridan
and Sioux.

(iv)



PRACTICING ATTORNEYS.

ADMITTED SINCE THE PUBLICATION OF VOL. LXXVIIL

BAIRD, FREDERICK ROGERS
CROCKER, ErasTUS H.
DOWLING, WILLIAM L.
HarL, LisToN L.
JounsonN, Roy T.
KEeLLEY, JOEN E.
LANDGREN, GEORGE A.

. (v)

LooMmis, NeLsoN H.
McDowEgLL, EARL
PURDY, VAL E.
RuBY, CHARLEY A.
VALENTINE, RALPH E.
WATERS, EDWARD J.
‘WHITE, PETER P.






I Memoriam.

JAMES M. WOOLWORTH.

At the session of the supreme court of the state of Nebraska,
February 5, 1907, there being present Honorable SAMUEL H., SEDGWICK,
chief justice, Honorable Jorm~ B. Barxrks and Honorable CHARLES B.
LeTTON, associate justices, the following proceedings were had:

MAY It PLEASE YOUR HONORS:

The committee appointed to present resolutions in memory of the
Honorable JaMES M. WooLworTH, who, after an illustrious career at
the bar covering a period of fifty years, died at his home in Omabha,
Nebraska, on the 16th day of June, 1906, respectfully submit the
following:

Resolved, That in the death of JamMEs M. WooLworTH the state
has lost one of its most distinguished citizens, and the profession one
of its most eminent members. Mgr. WooLWORTH was born and bred a
gentleman, and reared in an atmosphere of learning and culture. He
was accomplished—a scholar, ag well as a lawyer. He was deeply
versed in the principles and science of his profession, and familiar
with the established rules and precedents which govern the conduct
of causes. He was industrious, persistent and faithful. He con-
structed his cases in his office, conscientiously and laboriously ad-
justing every detail to the minutest point. Neither inspired nor
handicapped by his emotions or impulses, he was deliberate, clear
and precise in zll his mental processes and in what he said and did.
He was as impersonal as the principles he advocated. He was also
an accomplished strategist, the master of all the devices and mys-
teries of legal procedure, a dangerous adversary, even when his cause
was weak. He was calm and considerate at the trial, and his courtesy
and kindness to courts and adversaries lent dignity and grace to his
persuasive arguments, and won for him the admiration and regard
of litigants, lawyers, jurors and judges. He was symmetrical in per

(vii)



viii IN MEMORIAM—

son, character and in the development of his carcer. He neither
reached the mountain heights nor descended into the valleys. His
way was along the calm levels. He was intensely conservative in feel-
ing, thought and action. A belief in the established order was in
him a habit of the blood. Institutions were a matter of historical
development to be studied with the eye and enthusiasm of an
architect. He was apt in tracing the evolution of society, particularly
the state and church, by analysis, comparison and contrast. The
passions Wthh sweep the soul of man in his efforts to realize his
wants and aspirations appealed to him less than dld the forms in
which they are embodied. He believed that, whatever the individual
may conceive the moral rignt to be, the welfare of society can best
be conserved by reforms accomplished with respect to the established
institutions and principles embodied in them; that, although imper-
fect, governments are still the truest expression of the higher law, to
be changed, if at all, by peaceful and progressive methods, rather
than by violence or revolutionary proceedings. These talents, dispo-
sitions and tastes determined, not only his career, but likewise in-
spired and sustained him in the unremitting toil by which he became
a great lawyer, achieving national distinction and a place among the
foremost representatives of the American bar.

Tor many years Mgr. WooLworRTH exercised an elevating and refin-
ing influence, not only upon the profession of the country, but upon
the communities of the state. In his companionship there was some-
thing fine. He was a conversationalist, not a monologist; not only
an interesting talker, but an exceedingly interesting listener. He was
genial and inspiring. He was a constant and persistent force to raise
and purify the standards and tone of living.

1t is, therefore, especially fitting that this tribute should be placed
upon the records of this court, and a copy of it, duly certified, trans-
mitted to the surviving members of his family, to whom we tender
our sincere sympathy.

Respectfully submitted,

CHAS. J. GREENE.
Witriam D. McHuemH.
A. J. SAWYER.

SAMUEL RINAKER.
Witniam H, THOMPSON.

Lioner C. BURR:

May It Please the Court: In Speaking of the resolutions offered, 1
can add but very little to the sentiments therein expressed, or to the
memory of our distinguished friend and associate; but, if T am per-
mitted, T will call your attention to the fact that MR. WooLWORTH took
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great interest in young lawyers, and ‘was anxious that they should
succeed in the profession he loved so well. It was probably due to his
deep regard for the younger members of the bar that he took some
interest in myself and my practice, and it was in the interest of the
young lawyers and of our profession that Mr. WoorLworTH delivered
the first and opening lecture to the law school of our university here
at Lincoln. There are many ycung men in the west who will bear
witness that he was deeply interested in their progress, and helped
them to success.

It is now over thirty-two years since I first met MR. WOOLWORTH,
when a very young practitioner, and I came to know him in a limited
way socially, and in a somewhat broader field in a professional way.
Personally I owe to him a great deal of whatever merit I may possess
in the practice of the profession of the law, and I know there are
many members of our profession respecting themselves that will join
me in this assertion. His unusual and great ability and untiring labor
to his work were recoénized in all the courts-of America. His practice
in the supreme court of the United States, in the several circuit courts
of the United States, and in many of the states of the Union was very
large, and covered a multitude of transactions, and his fidelity to his
clients, together with his unremitting labors in their behalf, have not
been equaled or qﬁestioned. It was his custom, as well as his pleasure,
to go back into the principles of common law, and his researches'into
the early and ancient principles of law became well known, and those
who have, or may hereafter investigate his briefs in his cases, will
notice that he began at the foundation of law, with the authorities
from the mother country, and built up from those premises to the
constitution of our nation, as well as our state.

Mg. WoorworTH did not believe in some of the latter day interpre-
tations placed upon our national or state constitutions, and he did
not accept the majority opinion, or the reasoning contained therein in
the several cases that I may call the “De Lima and Downes v. Bidwell
cases,” but rather accepted and believed in the interpretations and
reasoning found in the dissenting opinions of Chief Justice Fuller and
Justice Brewer. He believed in the true meaning and interpretation
of our national constitution, as defined by Chief Justice Marshall, who
declared “the constitution was formed for ages to come, and that the
sagacious men who framed it were well aware that a mighty future
awaited their work.”  Mr. WoorworTH loved especially the equity
practice and the principles of equity jurisprudence. Toward thé close
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of his long and prosperous career he chose many such cases, which
he handled with marvelous skill and wonderful ability, and all
attorneys and counselors at the bar of this court may well emulate
his professional conduct.

In closing my remarks, I wish to bear testimony that I loved him
as a man, I loved him as a lawyer, and I loved him as my friend.

WiLLiaM H. THOMPSON:

Honorable JAMEs M. WOOLWORTH, as attorney . for appellant, pre-
sented the first case reported to this honorable court; compiled the
first two volumes of its decisions—the first in 1871, the second in 1873.
He was one of the state’s most active and successful practitioners.
His mannerism disarmed his adversary, won the confidence of the
court, and, without a seeming effort orr his part, drew the jury closer
and closer to a realization of his wishes. His scholarly attainments
and invariable gentlemanly bearing made him a most welcome com-
panion of one and all, high and low, learned and unlearned, rich and
poor, alike. It was said by Lord Coke that “law is like unto a deep
well, and each man draweth therefrom in accordance with the strength
of his understanding.” If this be an axiom, then truly was WoOLWORTH
a great lawyer: His wide reputation and the high esteem in which he
was held by all the courts of this broad land, and by the attorneys
who associated with him and knew him closely, he merited. He was a
philosopher as well. He realized with the poet “that it is not all of
life to live or all of death to die’”’ He lived this philogophy, believing
that each word and each act, whether he' willed it or not, was mould-
ing and shaping, the lives of others, passing down through the genera-
tions, either for good or for evil. Pleased we are to say, a potent
factor for good was the life of this, one of the greatest of the members
of the Nebraska bar. His pleasing, scholarly, gentlemanly demeanor,
his courteous treatment of the young practitioner, his reverence for
the aged, his unbounded confidence in the courts, and all his asso-
ciates’ unwavering confidence in him shall ever illumine the pathway
of the lawyer, leading him to a higher and higher standard of pro-
fessional life. Our friend is dead, yet he liveth. We bid him farewell,
yet he lingers in affectionate remembrance. " He has passed to that
higher court, yet he pleads with us here.

SAMUEL RINAKER:
May It Please the Court: My acquaintance with MrR. WOOLWORTH
was less intimate and more limited than that of the other members
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of the committee, and it would, therefore, seem somewhat presumptious
upon my part to attempt to add anything to what is contained in the
resolutions, and to what has been so well said by the eloguent speakers
who preceded me.

MR. WoOLWORTH was a great lawyer, and therefore, necessarily, a
great man. For many years he stood at the head of the bar in this
state, and by the legal professxon both within and without this state,
was recognized and admired as one of the ablest and most distin-
guished jurists of his time, The allurements of politics and the glamor
of public office seemed to have little attraction for him, and failed to
divert him from his devotion to the unobtrusive labors of the pro-
fession of the law. He therefore did not gain the popular fame and ap-
plause which attend the more showy services of the politician and the
man of public affairs. His fame and influence were confined principally
to the courts and the members of the bar, before and among whom,
by his splendid natural talents, his extensive and varied scholarship,
and his untiring industry, he won the highest success and honor. He
gave valuable assistance to this high court and other courts, not only
in the just adjudication of the particular cases, which he illuminated
with his learning, logic and eloquence, but also in the establishment
of the administration of justice upon sound and enduring principles.
By his long and illustrious professional services, and his upright,
studious and industrious life, he exerted a lasting and wholesome in-
fluence upon our -jurisprudence, benefited his fellowmen, and gave to
the members of the legal profession an example which will ever be a
sourée of pride and inspiration.

BY THE CoURT—HONORABLE SAMUEL H. SEDGWICE, C. J.:

The assistance which lawyers of ability and character render to
the courts in their difficult and laborious duties is known and appre-
ciated by all men who are interested in the administration of justice.

Members of the bar who are thorough and careful in the prepara-
tion of their cases, who, while neglecting nothing which can legiti-
mately further the interest of their clients, still remember that the
court is human, and that they are its trusted officers, and patiently
and with candor endeavor to assist the court to reach a correct con-
clusion, are not always aware of the high regard in which they are
held. Such a man was MB. WooLworTH. I never knew of an attempt
by him to deceive a court, either in the essential facts of his case, or

in the principles of law applicable to its solution. To lose his help is
2
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a misfortune to every court in which he was accustomed to appear.
We earnestly join with the members of the bar of this state in ex-
pressing a realization of this great loss. -

The resolutions presented, and these proceedings, will be entered
upon the records of the court.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1907.

CHARLES I". OLDFATHER, APPELLEE, V. Eric E. Ericsox,
APPELLANT,

Firep May 10, 1907. No. 14,763.

1. Ejectment: EviDExceE. On the trial of an action in ejectment, the
usual duplicate receipt of a receiver of a United States land office,
in full force and unimpeached, is sufficient evidence of title,
except as against one having a patent to the same land or some
person or persons claiming under him.

2. Instructions. A cautionary instruction set out in the opinion held
not to have been, under the circumstances, prejudicial.

APPEAL from the district court for meoln county:
HaNsON M. GRIMES, JUDGE. Affirmed.

J. G. Becler, for appellant.
Wilcox & Halligan, contra.

AneEs, C.

This is an action in ejectment to recover a strip of land
lying on one of the borders of the tract comprising what
was formerly the Fort McPherson Military Reservation,
in this state. There were a verdict and judgment for
the plaintiff, from which the defendant appealed. The
post was established upon unsurveyed public lands of the

4 1
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United States, and the boundaries of the reservation as-
certained by an independent survey made under the
authority of the government, and having, of course, no
relation or reference to township or section lines or other
governmental subdivisions as the latter should thereafter
be established. Shortly after the survey and establishment
of the reservation a government survey of the adjoining
public lands was also made, and the defendant made
entry upon, and in due course obtained title to, a govern-
mental quarter section adjoining the military tract. The
question of fact in this action is whether the western
boundary line of the reservation bisects this quarter sec-
tion so as to cut off in the neighborhood of 30 acres from
the eastern side thereof. In 1897 a resurvey of the reserva-
tion was made by governmental authority preparatory to
opening the tract to private entry, which is alleged to be
in conformity with the first or original survey thereof
made in 1869, and by which the disputed strip is described
as being within the reservation, and is subdivided into
certain numbered tracts or lots upon which the plaintiff
made entry, for which he obtained a duplicate receiver’s
receipt at the government land office in 1902. This receipt
is the only muniment of title or of right of possession
which he had or offered in evidence at the trial. The
first and gravest question presented is whether this re-
ceipt, the validity of which, if the land was subject
to entry, is not impeached, is a sufficient foundation for
the maintenance of the action of ejectment.

Section 626 of the code enacts that, “in an action for the
recovery of real property, it shall be sufficient, if the
plaintiff state in his petition that he has a legal estate
therein, and is entitled to the possession thereof.” Such
an action has always been treated in this state as a suit
to try title, and it has repeatedly been held that a legal
title is indispensable, an equitable right or interest being
insufficient to maintain the action. Morton v. Green, 2
Neb. 441; Malloy v. Malloy, 35 Neb. 224 ; Dale v. Hunne-
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man, 12 Neb. 221; O’Bricn v. Gaslin, 20 Neb. 347; Upp-
falt v. Nclson, 18 Neb. 533. -But section 411 of the code is
as follows: “The usual duplicate receipt of the receiver
of any land office, or, if that be lost or destroyed, or
beyond the reach of the party, the certificate of such re-
ceiver, that the books of his office show the sale of a tract
of land to a certain individual, is proof of title equivalent
to a patent against all but the holder of an actual patent.”
Although the defendant has a patent, he is not, in this
action, within the exception of the statute, because it is
disputed that his patent conveys, or purports to convey,
the strip in controversy, and whether it does so or not
is of the very gist of the litigation. Of the two statutes
quoted, one treats of the subject of pleading and the other
of proof, and, considered merely by themselves and with-
out reference to judicial interpretation, there is no obvious
conflict between them and no difficulty in making them to
harmonize, and we think the decisions may be made to do
likewise. It is true that the action is one to try title, but
the receiver’s receipt is made by the statute a sufficient
muniment of title for the purposes of the action, and a
judgment therein is conclusive upon the parties and their
privies as in other cases, but, if the entry should after-
wards be forfeited and the holder of it should be evicted
by a subsequent entry made under the federal land laws,
the latier entryman would be in by title paramount, and
there would, of course, be no privity between him and his
predecessor in possession, nor between such predecessor
and the United States. By forfeiture and cancelation, his
title and right of possession, valid while in existence,
would be wholly extinguished. The precise question does
not appear to have been distinctly decided by this court,
but the foregoing conclusion seems to be implied in the
language of the opinions in Morton v. Green, supra, and
Headley v. Coffman, 38 Neb. 68. A like practice under
similar statutes prevails in other states. Gunderson v.
Cook, 83 Wis. 551; Davis v. Freeland’s Lessee, 32 Miss.

w
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645; Case v. Edgeworth, 87 Ala. 203 ; Thompson v. Basler,
148 Cal. 646, 84 Pac. 161; Goodwin v. McCabe, 75 Cal.
584 ; Trulock v. Taylor, 26 Ark. 54; Hill v. Plunkett, 41,
Ark. 465. The convenience, if not necessity, of such a
rule, at least in the state courts, is too obvious to require
comment.

There were three surveys made by authority of the
United States government. Two of them, being of the
lands within the reservation, seem to be in harmony
with each other, but it is claimed that they are in conflict
with the third (second in order of time), which is of the
outlying territory, and under which the defendant claims,
and a plat made by the surveyor general, pursuant to this
last mentioned survey, indicates that the land in dispute
lies outside the reservation. But the last survey, in order
of time, made by the government, which was for the
purpose of subdividing the tract preparatory to opening
it for private entry, and the plat made pursuant thereto,
indieate that the disputed land lies within the reserva-
tion. And so the defendant contends that the final survey
is more likely to be erroneous as to the location of the
disputed line and corner than is the survey and plat of
the outlying territory which were made within a month
after the survey of the reservation itself, and for the pur-
pose of upholding his contention he introduced oral testi-
mony of measurements made from field notes of the several
surveys tending to show that the plat and survey last
mentioned are in harmony with each other, and also with
the first survey which was of the reservation, itself.
Obviously all this raises a sharp conflict of evidence upon a
disputed question of fact which the jury alone was com-
petent to decide.

But the court excluded from evidence a plat offered by
the defendant which indicated the location of the lines
and corners and the measurements and situation of the dis-
puted strip according to his contention, and such ruling is
assigned for error. This plat was made by one of the wit-



Vor. 79] JANUARY TERM, 1907. 5

Oldfather v. Ericson,

nesses examined at the trial, who testified that he made it
under the direction of a former attorney of the defendant
in the case, and that he had not himself made any sur-
vey or measurements, but was governed by the field notes
which had been used by the county surveyor in the making
of a survey of the locality, viz., the notes of the government
survey of the territory outside the reservation. This plat
was, therefore, whether accurate or not, no more than an
inference by the witness from the testimony offered and
introduced before the jury, and, at most, amounted, in
effect, to his opinion of what their inference and verdict
therefrom should be, -and, while it perhaps might have
been properly made use of by counsel in illustration of or
as part of his argument, it was not, in our opinion, admis-
sible in evidence for the purpose for which it was offered,
and was properly exr'ded.

The court at the request of the plaintiff gave the follow-
ing cautionary instruction, to which the defendant ex-
cepted: “You are instructed that in this action different
witnesses, not surveyors or civil engineers, have testified
as to the existence of government corners on the exterior
line of the I't. McPherson Military Reservation, and you
are instructed that it requires no professional skill or
mathematical knowledge to qualify witnesses to testify as
to the existence of governmental corners; and in this case
you should give the testimony of such witnesses such
weight as under all circumstances of the case you think
them entitled to.” The specific objection to this instrue-
tion is that it gives undue prominence to the description of
testimony mentioned by it. Upon our minds it makes
quite the contrary impression that it admonishes the jury
not to accord such testimony undue weight as being that
of experts or of persons especially qualified to testify, but
that it was entitled to such consideration as is due to the
testimony of competent witnesses in ordinary cases and
upon ordinary issues. It is not disputed that the instruc-
tion is a true statement of the law, and it does not appear
to us to have been prejudicial.
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The case appears to us to have been fairly tried and
submitted to the jury with proper instructions, and we
see no reason for disturbing their verdict or the JudO’ment
which we recommend be atfirmed.

OrpHAM and EprrersoN, CC., concur.

By the Court: Ior the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED,

AGNES IFORBES, APPELLEE, V. CITY OF OMAILA, APPELLANT.
Fiep May 10, 1907. No. 14,808.

1. Cities: PersovaL INJURIES: Evipexce. In an action for personal
injuries as a result of negligence, the fact that the jury has, at
the request of one of the parties, inspected the scene of the injury
does not necessarily preclude such party from complaining that
the verdict is not supported by the evidence, but in this case the
evidence does afford such support.

2. Abatement: INJURY To WIFE. A cause of action by a husband for
a loss of services and expenditures for medical attendance, ete,,
occasioned by a megligent and wrongful injury to his wife, is one
_which survives and is assignable.

3. Cities: NoTicE. A statutory notice is sufficient if it contains that
which the statute prescribes, =~ .

APPEAL from the district court for Douglas county:
LEE 8. ESTELLE, JUDGE. Affirmed.

Harry E. Burnam, I. J. Dunn and John A. Rine, for ap-
pellant.

George W. Cooper and J. J. O’Connor, contra.

AMmes, C.

This is an appeal by the defendant from a judgment re-
covered in an action for damages for personal injuries,
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occasioned by a fall on a walk crossing one of the con-
siderably traveled streets of the city, which is alleged to
have been negligently permitted to remain in a defective
and dangerous condition.

The accident occurred on the 5th day of June. It is
not alleged that the walk was dangerous or defective at
the date of its construction in the month of March pre-
ceding, but the season in the interval was characterized
hy frequent heavy rains, which washed dirt dver the walk
near one end, where the accident happened, rendering
it muddy and slippery, and gullied the earth out under-
neath it at that place, so that the structure sagged to a
oradient of about one inch to the foot toward one side.
The injury was suffered by slipping from the walk in
the night time and falling npon an iron cover of a man-
lole situated close by. There is little, if any, conflict in
the evidence as to any important fact. Irom at least the
10th day of May onward there were frequent heavy rains,
which washed out a hole at the place of the accident from
16 to 18 inches deep, and the hole had been as frequently
filled by the city with Joose dirt, which had been banked
up around the edges of the walk, but the walk itself was
not raised to grade where it sagged. The walk was three
feet wide, and the north side thereof became and was per-
mitted to remain some three or four inches lower than the
south side at the point where it was muddy and slippery
near the manhole. One such washout had occurred and
had been partly repaired, in the manner described, on the
2d of June, three days prior to the accident. We are not
clear how much rain feil in the interval, but on the morn-
ing after the accident the walk was found to be slippery
with mud and inclining to one side, and there was a hole
some 18 inches deep underneath it and around the man-
hole.

At the request of the defendant the jury were permitted
to visit the premises, and how much they were enlightened
by viewing the scene months after the event, when the
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rainy ‘season was ended and further repairs had been
made, we, of course, do not know, but we are not ready to
hold, as we are urged to do by counsel for plaintiff, that
such an inspection precludes in all eases the party at
whose request it is made from complaining that the ver-
dict is unsupported by the evidence. Notwithstanding snch
an inspection, after the surroundings are much changed,
uncontradicted evidence of unquestioned certainty and
evident conclusiveness might still demonstrate that the
jury were misled and that their verdict lacked sufficient
support. - But we do not think that ¢laim in this 1n-
stance is well founded. A great numlier of decisions in
somewhat similar éases, both by this and by other cburts,
are cited by counsel for both parties, but such decisions
are, of course, upon the peculiar circumstances of particu-
lar cases, varying from ecach other much in detail and as to
minor and contributing incidents, so that they can hardly
be said to be authoritative upon the facts in this or any
other like case. The mere inclination of the sidewalk is
not alone conclusive, but must be considered in connection
with the condition of its surface, and the hole underneath,
and the proximity of the manhole, and the fact, known
to the city, of frequently recurring floods and washouts,
and the suitableness and sufficiency of the means and
methods adopted by the defendant to repair the walk and
surroundings, and put and keep them in a reasonably safe
condition. Of all these matters, and the like, the jury
were peculiarly qualified to judge, and we think that the
defendant has no just ground of complaint that the ques-
tion of negligence was left to their determination.

The petition alleged two causes of action, one for the in-
jury to plaintiff’s health and person, and the other as an
assignee of a demand for the pecuniary loss and damage
suffered by her husband by reason of being deprived of
her services, and of moneys expended for medical attend-
ance and treatment, etc. Counsel for defendant contends
that this last cause of action, as alleged, is not assign-
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able, and that the court erred in submitting it to the jury
over his objection. Section 454 of the code enacts that,
“in addition to the causes of action which survive at com-
mon law, causes of action for mesne profits, or for injury
to real or personal estate, or for any deceit or fraund, shall
also survive,” and we understand counsel to concede,
what seems to be settled law, that causes of action which
survive are assignable. Now it is quite clear that the
husband’s cause of action was for injury to his personal
estate arising out of his obligation to support and care for
his wife in sickness and in health, and was so far dis-
connected from that of his wife that it would not have
heen affected by her death before suit begun, and that it
would have survived to his personal representative in
event of his own death. His cause of action is not di-
rectly in tort for trespass upon his own person, but as the
older lawyers would have said, “in case” for consequen-
tial damages to his estate, and as the bona fides of the
transfer is not questioned we think the objection is not
well taken. This view is, we think, supported by the better
and more recent authorities. Ba.z'ter v. City of Cedur
Rapids, 103 Ia. 599; Cregin v. Brooklyn C. R. Co., 75 N.-

2; Cregin v. Brooklyn C. R. Co., 83 N. Y. 595; Hen-
derson v. Henshall, 54 Fed. 320; Pomeroy, Remedies and
Remedial Rights (2d ed.), sec. 147.

The statute provided that the city should not be liable
in such actions, unless within 20 days after the happening
of the accident written notice thereof, “with a statement
of the nature and extent thereof, and of the time when and
the place where the same occurred,” should be given to the
mayor or city clerk. A notice conformable to the statute
was given within the time specified, but a subsequent
clause of the statute requires the clerk to keep a record of
the notice, “showing the time when and by whom such
notice was given, and describing the defect complained
of,” and it is hence complained that the notice, to be
effectual, must contain such description, but we think it
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is sufficient to say that the statute does not expressly or
by necessary implication require such description, and it
is to be supposed that the legislature intended the clerk
to look elsewhere for the information necessary to com-
plete his record. The recent decision of this court in
Wright v. City of Omaha, 78 Neb. 124, is authority, if
any is needed, for holding that the notice is sufficient if
it contains what the statute prescribes.

There are other assignments of error, but they are in-
volved in and disposed of by the foregoing discussion and
Jo not require specific decision.

We recommend that the judgment of the district court
he affirmed.

OLpHAM and EpPpERsSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
AFFIRMED.

Louls E. TIFFANY ET AL., APPELLEES, V. FRANKLIN P.
WRIGHT, APPELLANT.

FiLep May 10, 1907. No. 14,683.

{. Guardian and Ward. Parents are guardians by nature and for
nurture of all children born to them in lawful wedlock, under the
laws of this state.

2. Adoption. Our statute of adoption (code, sec. 797) is based pri-
marily on the consent of the parents, if living and accessible,
and an adoption without such consent must come clearly within
the exceptions contained in the statute.

To warrant an adoption under the sixth subdivision of this
section against thé objection of a living parent of the child, it
must be made clearly to appear that such parent had abandoned
the child for a period of at least six months, and that the party
consenting to such adoption has had the lawful custody during
such period to the exclusion of all other control.
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APPEAL froin the district court for Keya Paha county:
WILLIAM H. WESTOVER, JUDGE. Reversed with directions.

W. C. Brown, for appellant.
Lear & Wilhite and H. M. Dural, contra.

OrpHAM, C.

This cause was heard in the district court for Keya
Paha county, Nebraska, on an appeal from a proceeding
of adoption, instituted in the county court of said county,
in which Louis E. Tiffany and Lilla Tiffany, husband and
wife, were declared and adjudged to have legally adopted
an infant child, named Minnie Wright. The appeal from
the order was prosecuted by the father of the child, Frank-
lin P. Wright, under the provisions of section 801d of the
code, and on a hearing of the cause in the district court
the appeal was dismissed and the judgment of the county
court affirmed. To reverse this judgment the appellant
in the court below has appealed to this court.

The facts underlying this controversy are that appel-
lant, Franklin P. Wright, was a resident of Keya Paha
county for several years prior to the year 1899, and lived
with his wife and family of seven children on a farm in
that county. In 1899 his wife died, leaving him with
his seven children ranging in age from 4 to 14 years.
After the death of his wife, the father kept the family
together for some time, his oldest daughter, Ella, and his
second daughter, Anna, taking care of the household for
him. After living some time in this manner, Mr. Wright
procured employment in Rock county, and took his family
with him to that place and remained there until 1904,
when he received employment at Sioux Ialls, South Da-
kota, and went there to work. Before leaving Rock county,
he arranged for homes for each of his children, including
Minnie, the youngest of the family. He corresponded
with the family regularly while in Sioux Falls, and was
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informed as to their affairs by his daughter, Ella, who had
particular charge of the youngest child, Minnie, and vis-
ited and looked after her welfare. After Mr. Wright had
gone to Sioux I"alls under these circumstances, Mrs. Lilla
Tiffany, one of the appellees in this cause, asked Ella
Wright if she might not take Minnie home with her, say-
ing that she would clothe her, take good care of her, and
send her to school, if she would consent to her going, as
she (Mrs. Tiffany) had no children and wanted Minnie
to stay with her for company. - Mrs. Tiffany says there
was nothing said as to how long the child was to stay with
her, but Miss Ella Wright says that Mrs. Tiffany said she
would keep her until the sister or father wanted her.
After the child had lived with the Tiffanys under this
arrangement for nearly a year, it appears that there was
talk in the neighborhood that the child was being
neglected, mistreated, and not properly cared for by the
Tiffanys. When Ella Wright heard it, she communicated
the rumor to her father, and went to see the Tiffanys, and
told them what she had heard. They assured her there
was nothing in the rumor, and indicated their willingness
to give up the girl as soon as the rumors quieted down.
Shortly afterwards, the second daughter, Anna Wright,
took a letter from her father, and went with a neighbor
woman to the Tiffanys and demanded possession of the
child. It appears that Mrs. Tiffany objected to giving
up the child without an order from Ella or her father,
and after a conference Mr. Tiffany agreed that he would
write to the father, and, if he could not get the father’s
consent to have the child remain, he would deliver the
child to her sisters as directed. The evidence is clear that
he equivocated as to the time at which he would give up
the child, and, instead of doing so, he filed an application
in the county court for the adoption of the child by him-
self and wife. Mrs. Tiffany appeared in the proceedings,
and pretended to consent to the adoption as guardian
and legal custodian of the child. Service of notice of the
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adoption proceedings, which described the child as “the
daughter of one Wright,” was had by publication in
the county newspaper, and, no one appearing to object on
the day of hearing, a decree of adoption was awarded by
the court on September 18, 1905. As soon as the father
heard of the proceedings, he returned to Keya Paha county,
and on the 3d day of October, 1905, and within 30 days of
the entering of the decree, appealed from the order and
judgment to the district court.

While the evidence is in sharp conflict as to the alleged
mistreatment of the child by Mr. and Mrs. Tiffany during
her residence with them, we think the more probable tes-
timony tends to support the finding of the district court
that the charges were not sustained, and that the Tiffanys
were proper persons for the care and custody of the child.
On the other hand, there is no testimony in the record
reflecting in any manner on the character of the father of
the child, or tending to show that he was other than a
dutiful and atfectionate father to all his children. While
he was poor in this world’s goods, he had always made
every reasonable effort in his power to provide for his
children according to his means. It is true that he sent
no money to provide for the support of his infant daughtev
Minnie, while she was living with the Tiffanys, but this
was accounted for by their agreement to clothe and care
for her in return for her services in the Tiffany household.
The evidence shows that, when the father was informed
that Minnie was being mistreated, he provided a home
for her with his sister, and sent money and tickets to the
older girls, and directed them to bring her to him.

Both by the civil and the commmon law the father was the
guardian by nature and for nurture of every child born
to him in lawful wedlock. This natural guardianship
is extended by section 5376, Ann. St. 1903, to both
father and mother alike, with the provision that, if
either parent dies or is disqualified. the guardianship de-
volves upon the other. Norval v. Zinsmaster, 57 Neb. 158;
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Terry v. Johnson, 73 Neb. 653. This guardianship may
only be tranfserred to another by consent of the parents,
if living, in the manner provided by law, unless the right
of such consent has been surréndered by voluntary aban-
donment of the offspring, or forfeited by a resort to a
life of vice or debauchery, or such as renders the parent an
unfit guardian for the morals and welfare of the child.

" For the beneficent purpose of providing homes for
homeless infants, all of the states of this Union have
cnacted statutes of adoption, which are of civil and not of
common law origin. These statutes are all primarily based
upon the consent of the child’s parent, or parents, if
living and accessible, and the exceptions, which permit
. adoption without such consent, must clearly come within
" the provisions of the statutes. Fergeson v. Jones, 17 Or.
204, 20 Pac. 842; Rice, American Probate Law and Prac-
tice, pp. 551, 552. Our statute of adoption, section 797
of the code, provides: First, for the adoption of a legiti-
mate child by the consent of both parents, when living;
second, for the adoption of such child by the consent of
the surviving parent, when one of the parents is dead;
third, by the consent of the parent having the legal cus-
tody of the child, when the other parent has, without good
cause, contributed nothing for its support for the period
of six months; fourth, for the adoption of an illegitimate
child by the consent of its mother; fifth, for the adoption
by the consent of the person or corporation having cus-
tody of the child by a written instrument, signed by the
parent or parents, authorizing the adoption. The sixth
clause, under which this proceeding is sought to be sus-
tained, is as follows: “Any person, corporation or asso-
ciation that shall have had the lawful custody or control
of any minor child for the period of six months last pre- -
ceding, for the support of which neither parent shall
without just cause or fault have contributed anything
whatever during said period, may consent to its adoption.”
The seventh clause provides for an adoption by consent of
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a guardian appointed by the court and empowered by the
court to consent, because of the cruelty, neglect, and un-
suitableness of the child’s parents. These last two clauses
of the statute are the only ones that authorize an adop-
tion without the consent of one or both the natural
parents of the child. These two should be construed in
para materia with the entive act. Burger v. Frakes, 67
Ia. 460. The sixth clause, above set out, when so con-
strued, plainly intends to provide for the adoption of a
child by consent of a guardian, when it has been aban-
doned and deserted by its natural parents, and the seventh
clause contemplates an adoption by consent of a guardian
appointed by the court, when the custody and control by
the parents have been forfeited by a judgment of &« court
of competent jurisdiction for the vice or unfitness of
the parents. We are satisfied, after a review of the evi-
dence, that there was no abandonment of the child, Min-
nie Wright, sach as was contemplated in the sixth clause
of the statute, supra, nor is it contended that there was
any evidence that would bring this case within the pro-
visions of the seventh clause. We are further strongly
impressed with the view that the pretended adoption pro-
ceedings were but a collusive and fraudulent attempt on
the part of the Tiffanys to deprive the appellant of the
natural guardianship of his child without just cause. The
specious pretense of legal guardianship of the child, under
which appellee, Mrs. Tiffany, assumed to consent to the
adoption, gives the entire proceedings an appearance too
closely resembling an attempted kidnaping under cloak
of the law to find favor in this court.

We therefore recommend that the judgment of the
district court be reversed and the cause remanded, with
directions to the district court to dismiss the petition for
adoption.

AMES and EpPPERSON, CC., concur,

By the Court: For the reasons given in the foregoing
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opinion, the judgment of the district court is reversed
and the cause remanded, with directions to the district
court to dismiss the petition for adoption.

REVERSED.

ROBERT B. HOWELL, RECEIVER, APPELLANT, V. JOHN
MALMGREN ET AL., APPELLEES.

FiLep May 10, 1907. No. 14,703.

1. Dismissal. Under section 430 of the code, it is within the sound
discretion of the district court to dismiss a petition without preju-
dice for disobedience by the plaintiff of a reasonable order con-
cerning the proceedings in the action. .

2. Corporations: INSOLVENCY: STOCKHOLDERS: JURISDICTION. A court
having jurisdiction of an insolvent corporation for the purpose
of winding up its affairs has no authority to render a personal
judgment against one of its stockholders who is not a party to
the action by service of process or voluntary appearance. Neither
has the court in such case authority to adjudicate the fact of
membership in the corporation. Commonwealth Mutual Fire Ins.
Co. v. Hayden Bros., 61 Neb. 454, followed and approved.

APPEAL from the district court for Saunders county:
BENJAMIN F. Goop, JUDGE. Affirmed.

I. E. Congdon and B. H. Hendricks, for appellant.
Simpson & Good, contra.

OLpHAM, C.

This was an action instituted by the plaintiff in the
court below, as receiver of the Merchants and Manufact-
urers Mutual Insurance Company of Omaha, Nebraska,
against the defendants, who were policy holders of the
company residing in Saunders county, Nebraska. The pe-
tition set out the proceedings of the district court for
Douglas county, by which the insurance company was
adjudged to have been insolvent and plaintiff was ap-
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pointed as its receiver, and in which it was determined that
certain assessments had been made by the company prior
to the appointment of the receiver, and remained unpaid,
and that other assessments were necessary to pay and dis-
charge the indebtedness of the company, and that the
defendants in this action with others were members of
the company. The decree pleaded directed the receiver
to proceed with the collection of the assessments made and
levied against the defendants and all other members of
the company. The petition then alleged that by this de-
cree the amount due on such assessments from each of
the defendants had been judicially determined, and
prayed for several judgments against each of the de-
fendants for the amount levied against them in the dis-
trict court for Douglas county. The defendants severally
filed a motion, asking that the petition be made more defi-
nite and certain for numerous causes. The trial court
sustained the motion in part, and overruled it in part.
The cause was then continued until a subsequent term of
the court, When plaintiff came in with a supplemental peti-
tion, which he designated an “answer to the motion of the
several defendants to require plaintiff to make the petition
more specific and certain.” In this supplemental plead- .
ing, plaintiff complied with the order of the court, except
as to the ruling on paragraph 7 of the motion, which was
as follows: “Seventh. To require the plaintiff to set
forth and state fully and specifically what liabilities are
referred to in the third paragraph of the first page of
plaintiff’s amended petition, and to require the plaintiff to
set forth in his amended petition the schedule of the
liabilities that were incurred by said insurance company
during the time these defendants are claimed by plain-
tiff to have been members of said insurance company.
And to also set forth in said petition how much and which
of said liabilities, if any, remain unpaid. Also to require
plaintiff to set forth specifically and fully what assets of
said insurance company were collected during the term
b
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of the alleged membership of these defendants, and what
disposition has been made of said assets.” With refer-
ence to the ruling of the trial court, requiring plaintiff to
set out the information demanded in this seventh para-
graph of the motion, the supplemental petition contained
the following allegation: “As to paragraph seven of said
motion, plaintiff renews his objection, and still insists
that all questions therein presented have heen foreclosed
by the decree of the district court for Douglas county,
Nebraska, upon which decree the plaintiff’s action is
based, and a copy of which decree is set forth herein, and
the other reasons as set forth in the argumeit on said
motion.” No other showing was made of an attempted
compliance with the order of the court, except such as
was contained in the supplemental petition, which was
verified by plaintiff’s attorney. The defendants there-
upon moved the court to dismiss the petition for plain-
tiff’s failure to comply with the rule of the court. This
motion was sustained by the trial court, and the petition
dismissed without prejudice. Without a motion to rein-
state the petition, or any other additional showing of an
inability on the part of the plaintiff to comply with the
rule imposed upon him, plaintiff has appealed from the
order of the district court dismissing his petition.

It is absolutely necessary for the orderly transaction
of business in trial courts that litigants should comply
with all reasonable and salutary rules governing the con-
duct of actions therein. And, to require a compliance
with proper rules of procedure in the district court, sec-
tion 430 of the code provides, among other things, that an
action may be dismissed without prejudice “by the court,
for disobedience by the plaintiff of an order concerning
the proceedings in the action.” Now, unless the rule of
the court, requiring the information in plaintiff’s petition
demanded by paragraph seven of the motion before set
out, was either an unreasonable, oppressive or arbitrary
exercise of the discretion reposed in the trial judge in
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directing amendments to pleadings, the court was clearly
justified in dismissing the action without prejudice for
noncompliance with its rule. If the levy of the assess-
ments against the varicus policy holders in the insolvent
insurance company in the distriet court for Douglas
county has the effect of a judgment in personam against
each of the defendants for the amount therein named, then
the information demanded by paragraph seven of the
motion would be purely superfluous, and -plaintiff might
have been excused, if not fully justified, in declining to
comply with the rule. The decree pleaded shows that in
the receivership proceedings the insurance company alone
was served with process, and that at no stage of the pro-
ceedings was any notice of any kind served upon the mem-
bers, or policy holders, of the association, so that the ques-
tion to be determined is how far these policy holders are
bound by the judgment of the district court for Douglas
county in the action in which they had only constructive
service as members of the insolvent corporation.

In the case of Commonwealth Mutual Fire Ins. Co. v.
Hayden Bros., 61 Neb. 454, this identical question was
before this court and was carefully examined on a second
hearing, and, after an exbhaustive review and discussion
of the authorities, it was there held that “a court having
jurisdiction of an insolvent corporation for the purpose
of winding up its affairs has no authority to render a
personal ‘judgment against one of its stockholders who is
not a party to the action by service of process or volun-
tary appearance. Neither has the court in such case
authority to adjudicate the fact of membership in the
corporation.” Applying the doctrine announced in this
opinion to the issues in the case at bar, we conclude that
the levy of assessments by the district court.for Douglas
county on constructive notice against the members of the
association had the effect of finally determining the
amount of the assets and liabilities of the insolvent cor-
poration, and the amount of the assessment which should
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be made upon the stockholders, and that it left open the
question as to whether the persons sued herein were
stockholders and like defenses to be litigated. 1 Cook,
Corporations (5th ed.), sec. 207. Now, by the amended
petition filed by the plaintiff it was made to appear that
many, if not all, of the defendants sued in this cause of
action were not members of the insolvent corporation at
the time of the receivership proceedings. Consequently,
the information demanded in the seventh paragraph of
the motion “to set forth specifically and fully what assets
of said insurance company were collected during the term
of the alleged membership of these defendants, and what
disposition has been made of said assets,” was informa-
tion material to the defense of the parties to this action
who were not members of the association at the time of the
receivership proceedings.

We are therefore of the opinion that the trial court was
fully justified in dismissing the petition for noncompli-
ance with its rule, and we recommend that the judgment
be affirmed.

AMES and EPPERSON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

HATTIE V. SIMMONS, APPELLBE, V. WESTERN TRAVELERS
ACCIDENT ASSOCIATION, APPELLANT,

Firep May 10, 1907. No. 14,784.

1. Insurance: CHANGE OF OCCUPATION. A condition in the constitution
of an accident insurance company provided for a limitation of
liabilily, “if any member of the association shall, after becoming
such, change his occupation to one classed by the executive board
as more hazardous than that stated in his original application.”
The insured, who was a fraveling salesman, lost hig position, and
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for a term of nearly two years lived upon his father’s ranch
while trying to obtain another position, but was paid no salary
or other compensation. At the time of his death he was endeav-
oring to obtain another situation as a commercial traveler. Held,
That he did not change his occupation to that of “stock farmer,
owner or superintendent, supervising only,” which was the occu-
pation classed by the executive board as more hazardous than
that of commercial traveler.

: PrROOF3 OF DEATH: FORFEITURE. A condition in an accident

insurance policy providing for a forfeiture of the benefits unless
.proofs of the death of the assured are furnished within 30 days
will be upheld; but, where the testimony shows notice of the
death given within the required time, and due diligence, prompt
action and good faith on the part of the beneficiary in making
formal proof of death as soon as the requirements are made
known to him, a forfeiture for the failure of a literal and tech-
nical compliance with the condition should not be declared.

3. Evidence. Action of the trial court in the admission of evidence
examined, and held mot prejudicial.

4. Evidence examined, and held sufficient to sustain the judgment of
the trial court.

ApPPEAL from the district court for Douglas county:
HowArD KENNEDY, JUDGE. Affirmed.

Brome & Burnett, for appellant.
Kennedy & Learned, contra.

OLpHAM, C.

This was an action instituted by the plaintiff as
widow and beneficiary named in a membership certificate
issued by the defendant to one Harry A. Simmons, to
recover the sum of $5,000, the amount provided for in the
certificate on the death of a member resulting from exter-
nal, violent and accidental means. The petition alleged
in substance, that Harry A. Simmons, deceased, was a
member in good standing of the defendant order, and had
paid all assessments and dues arising under the consti-
. tution and by-laws of the order, and that on the 24th day
of June, 1903, he was bitten by a rattlesnake in Live Oak
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county, Texas, and death resulted from this violent and
accidental means on the day following the injury; that
notice of the death was served upon the defendant within
15 days thereof; that proofs of death were subsequently
furnished in comphance with the constitution and laws
of the order. Defendant’s answer admitted the issue and
delivery of the certificate of membership to Harry A.
Simmons, deceased, and that plaintiff was the widow and
heneficiary named in such certificate, admitted that notice
of death was received by the defendant within 15 days of
the death of Harry A. Simmons, and that he was a member
in good standing in the order at that time. The answer
then set up a provision of the constitution and by-laws of
the order forfeiting the policy unless proofs of death are
filed within 30 days of the demise of a member. It also
pleaded an article of the constitution of the order provid-
ing, in substance, that, if a member should change his
occupation to one classed by the executive board as more
hazardous than that stated in his original application for
membership, he should only be entitled to such benefits
as might be fixed by the executive board for such increased
hazard of occupation. It further alleged that at the time
of his death Harry A. Simmons had changed his occupation
from that of traveling salesman, and was engaged in the
business and occupation “of raneh foreman, supervising
stock farming, and supervising and superintending a
ranch in the state of Texas, and was so engaged at the
time of the alleged injuries and death.” The answer then
averred that under the by-laws of the order the amount of
recovery for the death of a member engaged in the more
hazardous occupation described was limited to $2,000.
Plaintiff, by way of reply, alleged that within 15 days of
the death of her husband she had procured mnotice to be
served upon the defendant of such fact; that she had no
knowledge or information of any by-law requiring proofs
of ‘death to be filed within 30 days; that in the notice of
death she requested the defendant to send such blank
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proofs of death as were required; that no answer was re-
ceived to this communication from the defendant until
the 28th day of July, when the 30 days had elapsed; that
upon the receipt of defendant’s letter containing a copy
of the constitution and by-laws requiring proof of death,
such proof was immediately procured and forwarded to
the defendant and retained by it. The reply denied spe-
cifically that deceased had changed his occupation of
traveling salesman, or was engaged in any other business
at the time of his death, but alleged that in the fall of
1901 the deceased had lost his position as traveling sales-
man, and that by invitation of his father he had come to
temporarily reside on his father’s ranch in Texas until he
could secure further employment as traveling salesman;
that he corresponded with different firms seeking employ-
ment, and that at the time of his death he had procured a
contract for employment as traveling salesman with a
drug company in Chicago, and was preparing to leave for
the place of his employment at the time his injury oec-
curred. On issues thus joined there was a trial to the
court and jury, verdict for the plaintiff for $5,000 and
interest, and judgment on the verdict. To reverse this
judgment defendant appeals.

We shall discuss the allegations of error relied upon in
the brief of the appellant in the order in which counsel
have presented them. The first contention urged is that
the court erred in submitting to the jury the question of
the deceased’s alleged change of occupation, and should
have declared as a matter of law that such change had
been established by the evidence, and that, consequently,
plaintiff’s recovery in any event should be limited to
$2,000. It is without dispute that at the time the indem-
pity certificate was issued the deceased was engaged as a
traveling salesman for a wholesale medicine and drug
company in St. Louis, Missouri, and that he resided in
that city with his wife and family; that in the fall of 1901
he lost his position with this firm; that in the preceding
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year his father, Dr. Simmons, purchased about 60,000
acres of land in Live Oak county, Texas, and engaged in
the cattle business; that the tract of land owned and
controlled by the father contained three ranches with
ranch houses thereon, one known as the “Beall Ranch”
on which the father resided, another known as the “Quar-
tetez Ranch,” and another known as the “Big Tank
Ranch”; that after the deceased lost his position his father
invited him to come and remain with him until he could
obtain further employment. In response to this invitation
the son came, and at first resided with his father on the
Beall ranch. TLater the wife and children of the deceased
arrived with the household furnitnre, and moved into the
house on the Quartetez ranch, about 15 miles from the
father’s home. They lived there nearly a year, when they
removed to the Big Tank ranch, about five miles nearer to
the home ranch. During the time the deceased resided
on these different ranches, he was never employed for any
purpose by his father, and came and went at his own will,
and put in most of his time hunting or visiting from one
place to the other. Six of the employees on these premises
testified, without contradiction, that the deceased was
never either foreman or superintendent of any of these
ranches, never employed or discharged any of the hands,
nor did anything else connected with the management
thereof, except communicate orders or directions from
his father to the employees from time to time. When the
accident occurred, deceased had started on horseback to
one of the ranches for the purpose of gathering up some of
his effects preparatory to leaving the place. His father
had requested him to stop and examine the windmills at
two of his wells and see if they were pumping properly.
In compliance with this request, he stopped at one of
these places, known as the “Lost Tank” well, at about mid-
day, and the foreman of the ranch, Mr. Franklin, invited
him to wait for dinner. He accepted the invitation, and sat
down on the ground with Mr. Franklin to eat dinner, when



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































