Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
07/10/2026 09:41 AM CDT

REPORTS OF CASES

IN THE

SUPREME COURT OF NEBRASKA.

JANUARY TERM, 1907.

VOLUME LXXVIII.

HARRY C. LINDSAY,

OFFICIAL REPORTER.

PREPARED AND EDITED BY
HENRY P. STODDART,

DEPUTY REPORTER.

LINCOLN, NEB.
STATE JOURNAL COMPANY, LAW PUBLISHERS.
o 1908.



Entered according to act of Congress in the office of the Librarian of Congress,
A. D. 1908, i
By HARRY C. LINDSAY, REPORTER OF THE SUPREME COURT,
In behalf of the people of Nebraska.




SUPREME COURT

DURING THE PERIOD OF THESE REPOR:TS.

JUSTICES.
SAMUEL H. SEDGWICK, Cuiter JUSTICE.
JOHN B. BARNES, AssoCIATE JUSTICE.
CHARLES B. LETTON, AsSoCIATE JUSTICE.

COMMISSIONERS.
DerarTMENT No. 1.
JOHN H. AMES.
WILLIS D. OLDHAM.
AMBROSE C. EPPERSON.

DeparryeNT No. 2.
EDWARD R. DUFFIE.
I. L. ALBERT.
N. D. JACKSON.

OFFICERS.
Wicnray T. THOMPSON ... ... .. ..., Attorney General
WiLniax B, RosE.................. Deputy Attorney General
HARRY C. LINDSAY. .. ... ovi i e, Reporter and Clerk
HENRY P. STODDART. . ........ccivvennn ..., Deputy Reporter

VICTOR SEYMOUR. .. tviviiinen e eranannnannan Deputy Clerk



JUDICIATL DISTRICTS, AND DISTRICT JUDGES OFFICI-
ATING AT THE ISSUANCE OF THIS VOLUME.

NUMBER OF - . RESIDENQE
DISTRICT COUNTIES IN DISTRICT . JUDGES IN DISTRICT oF JUDGE
: |
First......... Gage, Jefferson, Johnson, Leander M. Pember-'
Nemaha, Pawnee and: ton................ Beatrice.
Richardson. , John B. Raper....... i Pawnee City.
Second. ...... Cass and Otoe ............ ' H.\uy D. Travis..... Plattsmouth,
Third........ Lancaster ................. Albert J. ('ormsh ....| Lincoln.
Lincoln Irost........ Lincoln.
Willard E. Stewart...| Lincoln.
Fourth ...... Burt, Douglas, Sarpy and | George A, Day....... Omaha.
Washington. Lee S. Estelle........ Omaha,
Howard Kennedy....| Omaha.
William A. Redick...| Omaha.
Willis G. Scars ...... Tekamah,
Abraham L. Sutton..| South Omaha.
Alexander C. Troup..| Omaha.
Fifth ........ Butler, Hamilton, Polk, | (ieorge F. Corcoran..| York.
Siunders, Seward and | Benjamin F. Good... Wahoo.
York.
Sixth ........ Colfax, Dodge, Merrick, | Conrad Hollenbeck.. Fremont,
Nance and Platte. George H. Thomas...| Schuyler.
Seventh...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd....... Harvard.
Saline and Thayer.
Eighth....... Cedar, Cuming, Dakota, | Guy T. Graves....... Pender.
Dixon, Stanton and
Thurston. )
Ninth ........ Antelope, Knox, Madison, | Anson A. Welch...... Wayne.
Pierce and Wayne.
Tenth........ Adams, Franklin, Harlan, | Harry 8. Dungan....| Hastings.
Kearney, Phelps and
Webster.
Eleventh..... Blaine, Boone, Garfield, | James R. Hanna..... Greeley.
Grant, Greeley, Hall, | James N. Paul....... St. Paul.
Hooker, Howard, Loup,
Thomas, Valley aund
Wheeler.
Twelfth...... Buffalo, Custer, Dawson | Bruno O. Hostetler...;{ Kearney.

and Sherman.

Thirteenth ..

Banner, Cheyenne, Deuel,
Keith, Ximball, Lin-
coln, Logan, McPherson,
Perkins and Scott’s
Bluff,

Hanson M. Grimes...

North Platte,

Fourteenth...] Chase, Dundy, Furnas, | Robert C. Orr........ McCook,
Frontier, Gosper, Hayes,
Hitcheock and Red Wil-
low.

Fifteenth ....| Box Butte, Brown, Cherry, | James J. Harrington| O’'Neill.
Dawes, Holt, Keya | William H. Westover] Rushville.

Paha, Rock, Sheridan
- and Sioux,

(iv)



PRACTICING ATTORNEYS.

ADMITTED SINCE THE PUBLICATION OF VoL. LXXVII.

CLOSSON, RICHARD CouraL, EpwWARD A.
CoLE, A. GEORGE ROSEWATER, STANLEY M.
SCHNEIDER, Louis W,

(4]






TABLE OF CASES REPORTED.

PAGE
Abbott v. Hayes COUDNtY...uuutoeeneenereenraneesnnseensacnnnan 729
Adams, Cowles v............ cresesens ettt eeretretstsaretenaannn 130
Aetna Life Ins. Co., HANBON V.eeevrurrnrerinnnensnnneennenns 418, 421
Albin v. Parmele.......cocveeinnnnrnnnninnnaannnas ereereasenan T4
Aultz, Smith V..iiiiiiiiiiiiiiiinenlierensionseenreneeennnneees 453
Babbitt v. Union P. R. C0.uuuertiininerrirecnorerenannnseennnns 410
BaKker V. MOntgomery. .. .uviiiiirtnreeererereesnnnaceosennesenns 98
Banking House of A. Castetter v. Rose.......ooovvnnn... Cereaean 693
Barker, Patrick V..ot iiiiierieiinneneentinrenerenennnennennn, 823
Bartlett, Smith v......oiiiniiiiiiiiiiiiiiiiiitriaennrennnnnn, 359
Bathrick, NOFthUD V...uviiietennnnneinuneneennnnennneennnnnn. 62
Beddeo, Stull Brothers v..........c.iviieernnnnnnnennnnnnn.. 114, 119
Bee Publishing Co. v. Douglas County.........ovveevenvennnnnn.. 244
Beehe & Runyan Furniture Co., Bryant V......oceveeevnvennnn.n.. 155
Belcher v. Case Threshing Machine Co........couvveenneineenn... 798
Bell v. Rocheford................ fee ettt teeer e rreia e, 304, 310
Beyl, Grandjean v......voiieeeteniinniinineennsrennnennnnnn. 349, 354
Bishop v. Fuller.......vvvvreenennnnn... e ‘259
Board of HEqualization, Nebraska Central Building & Loan Ass'n
B 472, 478
Bolton v. CODUID ...uiiinineiietitiennneeneenernronennennennnns. 731
Bolton, CobUIm V.....iiiiiiiiniitrieennnrnenereeenrnnnennennnn. 736
Bonacum, Good Vv............... fe et eeea ittt ee e 792
Boone County, State V....uetntiiiiiieniviiniiiiiienanennnn.. 271
Bosler v. MeShane. .. ..viueeneeiennennnrennrennnnnnrennennnn.n. 86, 91
Bowlby, DOASON ¥....vieiiieiiiiiitineneiirvennnnrnnannnnnnn. 190
Box Butite County, Darling v.....vuiviunninneinnnnnnnnnnrnnnnn.. 564
Box Butte County, MOOTE V...uvuurirenunnnnnennnnnrnnrnnsnnnn.. 561
Bradley & Co. V. BrOWN. ...\ iuiiiinierinennitiiennnnnnnsnnnnn. 836
Brown, Bradley & Co. V.....iiiiuiiiinnnnnnnninnnnnnnennnnnnn. 836
Brown, Poels V........cvviiniriienninnnnnnnn R R T 783
Brown v. Village of Pierce..........covivieneiirniirnnnnnnnnnnnn. 623
Bryant v. Beebe & Runyan Furniture Co......................... 155
Burns, Gage Bros. & Co. V.......ovviiiiiiiinnnnnn., cheseasanan 737
Campbell v. Missouri P. R. CO.......oviieiininiinninnnrnnnnnn... 479
Case Threshing Machine Co., Belcher v...... D . 1]
(vil)

2



viii TABLE OF CASES REPORTED.

Case Threshing Machine Co. V. Meyers......coovveeneennennnnennn. P%(;l;
Case Threshing Machine Co. v. R0sS0.................. e, 184
Cathers V. MOOTeS. . .. ovitniniensononnenuonneoneannsenrnonnnenn 13, 17
Cerny v. Paxton & Gallagher Co....coviiiiirniiiniiiiniirinanaans 134
Chaloupka, Flint v...... e et ettt et et e 594
Cheney v. Cheney. .. covvtiiiiiiiiiienar i et enaranannnas 274
Chicago, B.& Q. R. Co., Keller V......ovtiiieininericniasnnnanss 604
Chicago, B. & Q. R. Co., LaArson V....coviiiiiinneinrnrnernannnss 434
Chicago, B. & Q. R. Co. v. Mann......oviveriinnnnrniennennsnnnens 541
Chicago, B. & Q. R. Co., Nelson v....... AP 57
Chicago, B. & Q R.Co,,Riley v....covviii it 748
Chicago, B. & Q R. Co., Sands V.....coveitinrneinriinninernenseas 299
Chicago, B. & Q. R. Co., Shipman V.......ceoviminnierninnenennss 43
Chicago, B. & Q. R. Co., Williams V........oovviieiiiii.t, 695, 701
Chicago, R. I. & P. R. C0.,, COOK V....oiiniiiiiiniiiniinrieneanns 64
Chicago, St. P, M. & 0. R. Co,, Stading v............coininen, 566
Citizens Bank v. Young....... PPN 312
Citizens Ins. Co. v. Herpolsheimer Implement Co................. 707
City of Lincoln, Reusch v........ et e neere et 828
City of Omaha, Richardson v......ccevveiiiiiinniiiiineiinen.e. 79
City of Omaha, Sholes v...... eeacennsaanns e aeatea e 576
City of Omaha, Wright v................... et eraee e 124
. City of Plattsmouth MUTPRY Ve ueuurnneerurneaanearernreneaneons 163
City of South Omaha, Commonwealth Real Estate Co. v........... 368
City of Wayne v. Dixon........ Y 270
Clopine, Reams v............ b e e teieteara e e e 166
Coburn, Bolton v........ Ceeeiecienaas Ceereaeeae et 731
Coburn v. Bolton......... feeereneanns PSPPI 736
Cochran v. Moriarty.......c..... R ettt taraaer e 669
Cochran, Wells V... . .oieiiieinirnnneaeenaoranennsnennensnes 612, 614
Colby v. FOXWOTthy. . ..ot e 288
Commonwealth Real Estate Co. v. City of South Omaha........... 368
Cook v. Chicago, R. I. & P. R. CO....ciiiiiiiii i iiiieiinneaeans 64
Corey & Son, Trimble & Blackman v....................coviennn 639
County Board of Equalization, Lincoln Transfer Co v............ 197
CoWles V. AdAINS. oo vvrenrrerererareneneoneneaesnsesennseannns 13
Craig v. State. ...ttt i it 466
Crawford, First Nat. Bank V....cooviiiiniiiiiiiianioesninenns 665
Darling v. Box Butte County........ s 564
Davig v. Jennings............. Creeen et a e i 462
Deeter, Van Wanning v.....ooeeeeereninnnieniiiiiieeennn 282, 284
Diehls, HOYE V..ot rinrrineseossnnsienseeeneasenioianss PRI 1
Dixon, City of Wayne v.............. e e 270
Dodson V. BOWIDY. ..o iiiir ittt iiteteorrsriaasaenssnasssansas 190
Douglas County, Bee Publishing Co. v.......... e 244
Doxsee, Thostesen v........ e terseeevesaabecreateteaeeeear s 40

Predla v. Patz...cccveeivrecroncnass eereetren e 506



TABLE OF CASES REPORTED, ix

PAGE
Eaton, State v..... eeiea Cesaseeaniranana T N 202, 208
Embree, Wyman V.....ovovniiiiiiiiiiiiiiieiniiineeniiinnenn.., 84
BEmery v. State. ..ot 547
Enders v. Friday....ouuiieniiiiniiit e e e 510
Epperson, Robertson v........c.euviiierenernmnnnesnnnnnn. 279
Erickson, In re Estate of......vuerntrnnn e 642
Erickson v. Nyblom. ...outuinenitunin ittt eeeeeeeareennnnn, 642
Estate of Cheney, In re.......oviiiiiiirinineie e oisnannni, 274
Estate of Van Auken, In €. ..couteiunennnnenneee e, 744
Estate of Wilson, Inre.............. e e e e, 758
Bverett, PIUSa V...ovvvverrneernoneeneennnnennnnnnn.. et 250, 251
Farmers Milling & Elevator Co., Miller v.......ooovvuenenennnnn.. 441
Fenimore v. White.........ooiiiiiiii i, 520
First Nat. Bank v. Crawford............ooovuiiinnnnininnnn, 665
First Nat. Bank v. Krause. . ......c..ooovnvereenunnnon.nn. Ceesaane 606
First Nat. Bank, Nebraska Hay & Grain Co. v............ e 334
First Nat. Bank, Patterson v..................... e eeeneeeeee 228
Pirst Nat. Bank v. Pilger.....cuuiiniiitrennaneonnnnnn. 168, 172
First Nat. Bank, Satterlee v...oo.uoee it o neeenanneennnn . 691
First Nat. Bank v. Sprout............... et e ie et ateeaaen, 187
Fisher, Hayward V....oooueeunininninennneennnnnnns [ 364
Fitzgerald v. State.......oouteiiinreine e, 1
Flanagan v. Mathisen...........co0vievnnnnnn... erenaen Cereeea. 412
Flint v. ChaloupRa. .. .coviitiinntiitensntenenn e e 594
Fordyce v. Richmond...............c.iiiiivinnninni.. eeaene. 752
Foxworthy, Colby v...........cciviiiueiinnnnnnn. Ceierteaan ..., 288
Fredrickson v. Locomobilé Co. of America........covuevuuennn.... 715
Friday, Enders v....... R R R R N Cereseseinaaa P 510
Frost, State V... oottt e 325
Fuller, BiShop V........coivviiieeninnnnnnnn.. teerereienian e, 259
Furnas County Live Stock Co., Moore v...... TN . 558
Gage Bros. & Co. v. BUrns. ........coeveenenunnnnn. Ceieeanann ... 187
Gallagher v. O'Neill................. Cetetrriacetiaeaens e 671
German Nat. Bank v. Laflin........................ Ceeseenenanan 715
Germer Stove Co. v. Haws Hardware & Furniture Co.............. 232
Gilbert v. State.......coouiiiiiii i 636, 637
Good v. Bonacum............co0uuun. PR T T 792
Grandjean v. Beyl.........c.iiiiiiiiiiinn. eeeen Ceeeaa 349, 354
Hanson v. Aetna Life Ins. Co..... ettt ettt 418, 421
Hanson v. Hanson.........c.oiiiiienrninenenennnns ettt 584
Harding Creamery Co., Sharples CO. V................ [P ... 195
Harr v. Highland Nobles......c.oooveiierevnnnnnnn. ceteinseana.. 175
Harrington, State v..........ciiiiirniiiniinnenn.. teseesans... 395
Harris v. Lincoln Traction Co.................. A N 1.1 |



b4 TABLE OF CASES REPORTED.

PAGE
Haws Hardware & Furniture Co., Germer Stove Co. v.............. 232
Hayes County, ABDOtt V..ovoreroneiiiiuiiuiineneenienranecas 729
Hayward v. Fisher.....cvveereneiniiiiieriiianaen. SN 364
Hedgreen, Tanner v....... I 772
Henderson, SteVEN V......oeereetrerorrnaeeaaanssssoraraasssses 173
Herpolsheimer Implement Co., Citizens Ins. CO. Vivveaenonnonnnan 707
Herpolsheimer Implement Co., Phenix Ins. CO. Vievrveenrenarnanes 707
Herpolsheimer Implement Co., Reliance Ins. CO. V.uvvivvarinnonns 707
Hess v. Hess........... R R 347
Hibner v. Westover. . .cvveveriernarerernoertanacenaensnnes S 161
Highland Nobles, HAIT V..oueirttoniinineeinunitnnecreenns 175
Holt County, Rock County v.......c.oeeeenn eeeseeaeseneraaas 616
Home Savings Bank v. Stewart.................... P 624
THOON, StAtE V.u'enveevrrmnene v aorneeeaitattaeaanensnnsne 618
Hoye V. DIGNIS. . .evvvrrianensenanearatatieesiotnataenanranenes 7
HUASON V. TTUMAN . « v vvenveraornossseessasrinnaesscsanseasansess 840
Husenetter v. Little. ..oouerivenneiiiiiieiiieienenenes .. 220
TAMS, StALE Veernr o vuramaentnsuarnsosascsttaanananennansess 678
TIEF V. MillCT. .ot eevasornnnnnmoesonnsosonanssessosonnnnens 675, 677
In re Estate of Cheney....couueeerentoneraaraeaneroaeeanns P 274
In re Estate of BricKSOI. . coveueetetioirenrsnenenmcaeeeers 642
In re Estate of Van AuKen....coeeeenrrmranenierannireenesees 744
In re Estate of WIISOD. . .vuteneeeneieruiinrmietenevuranaaren, 758
lowa State Traveling Men’s Ass’n, Tomson v.........c.coocenvevenne 400
Jennings, DAavis V..o eieencseroonniraret i, 462
Johnston v. New Omaha Thomson-Houston Electric Light Co..... 24, 27
Kafka v. Union Stock Yards CO....covuvvenrenreniiirinanenrne: 140
Karr, SOUCHEK V.. .ontunerunineracinasenmaarin st 488
Keller v. Chicago, B. & Q. R. CO....vviiiniirinminnnvrnninnenns 604
Kemp V. SIOCUM . .. uvnerneraaennenesennsanmrnateesesrraers s 440
Kossler & C0., WABMAN V.uoenrenornaronsrosnieraeercteens 263
Kinneburg, MOIETINE V. .oerevrirarnitnneenraratenneneennness 758
Kloke, STAte V.vueverooneenencsnarinener e R 133
KIoKe V. WO, ..o veennreraannnnnnananaeeenaaenar e rnenses 504
Krause, First Nat. Bank V......cooeovrnmnnararenanrnneeens 606
Laflin, German Nat. BADK Voo .eunonrorernreraeesmnmasenmeseen: 715
Lancaster County, Otoe COUNLY V...l oeeeoivraararrerorrnrarens 517
Yarick, ROCKETEIlEr V... ..c..onenasernonmrnmrenerenrnenaeneres 376
Larson v. Chicago, B. € Q. R. CO..ovviriniiinninrneneneneennes 434
Lemke v. Lemke..... T R 525
Leonard, Wardrobe V... ...eeeoeenecsemnrnanunrnrsrnrranrorens 531
Lincoln, City of, REUSCh V....vuvnierereenniionnnnrrnrenenreeess 828
Lincoln Traction Co., HAITIS V.. .eniiinioirmarannirnrnrereree 681

Lincoln Transfer Co. v. County Board of Equalization............. 197



TABLE OF CASES REPORTED. %

PAGE
Little, Husenetter v........... L 220
Locomobile Co. of America, FredrickSon ¥....veveeeveresnceneees. 76
Lucas v. State......... cecenesna teseecssncves sesseceestoasanans 454
Lyons v. Mullen..... teesesconans Cesrccssessvennn sestssensasnans 161
McFarlane, Palmer v........ e iieeseeistaantscnantarsanstannenan 788
McLaughlin v. Senne..... P hseereeeaentsiciorrareatiosnens reeseen 631
McShane, Bosler v.......... e eeaerenrt it e te et atcenenaaens 86, 91
Mann, Chicago, B. & Q. R. C0. V.evrvririrrnernnreneinnenneannan, 541
Markham v. Supreme Court, I O. F..oiiiniiniernenrnnnnnennnenns 295
Marshall v. Piggott....coviviiinerrvnnnnnnnnn. i tiirietienenaa. 722
Marshall, ThomPSON V.uiteeeiieerenienereraenesnnnceenannnneens 373
Martin V. ShearS. . vuieerteeennarianeneneeeneneesnseoneansenennen 404
Martin v. State...... S et e s e e iteetanarateattasaananaarneenerannnn 826
Mathisen, Flanagan V. ...o.eeieeeeiesonnenennesenensennseanennns 412
Merrick County v. Stratton...u.uueeseeeeeneerrriennneeneennnnens 539
Meyers, Case Threshing Machine €0, V.......covvveenrrnnnnennn.. 685
Miller v, Farmers Milling & Elevator C0.....vveevenenrranenne... 441
Miller, Iler v...... Creeeveas et ereetee e aaas 675, 677
Miller V. State. .ot iiiineeiiiiiitiiietnnnetnrreeeerrnnnnnen 645
Minneapolis Threshing Machine Co. v. Oti8.....ccuouvrnrrnnnnnennn. 233
Missouri P. R. Co., Campbell v............... Ceesiecatianennennan 479
Modern Brotherhood of America, Nelson v............... cesianes 429
Moise V. WeymUIIOr. vttt ttieneieeitee creeeneeasnenasennnonens 266
Moline, Milburn & Stoddard Co. v. Van BoskirkK.......euvnruen.. 728
Mollering v. Kinneburg..e.oeeees v eoceannsns U 758
Montgomery, BaKer V. ..uuecvveeeeeenarennrererensnsceeeennnaia. 98
Moore v. Box Butte County......vviiveirernennnennsneasanneennns 561
Moore v. Furnas County Live StocK C0....veeeereneereeneeennnnns 558
Moore, Myers Vieeveveeonn. eeterercanes ceennes tentesiesasessnans 448
Moore, Wheeler V....vovvvevrenenens Ceeaenarieaas tertessesaneanns 484
Moore, Wheeler, Spurck & Wheeler V...veveveeeerenevnnns 487
Moores, Cathers v........ Ceeeristaerarenne cesierotsesanaeroann 13, 17
Moriarty, Cochran v.....ceceeeeesnencncacens Ceesissrersransenns 669
Mullen, Lyons v....v.vvivvnnnnnn ttecieestarnensesnrnens [P 151
Murphy v. City of Plattsmouth............. Ceseeteratane teens 163
Myers v. MOOT€..c0vuvvnnas Gsesecseersssesrasesertrtrasernnnas .. 448

Nebraska Central Building & Loan Ass'n v. Board of Equaliza-

15 (0 1 N teveseee. 472, 478
Nebraska Hay & Grain Co. v. First Nat. Bank......... PP veos 334
Nelson v. Chicago, B. & Q. R. C0..vvvvrrrriescnnnecsvncenescnnoes. BT
Nelson v. Modern Brotherhood of America............ sesncsesres 429
Nelson, Smith V....ooiviiieiiiirneriiernnonssscesanes veeeses. 145
New Omaha Thomson-Houston Electric Light Co Johnston v....24, 27
Northup v. Bathrick....ouiiieeieteeerroenenecencssronssoncnne .. 62

Nyblom, ErickSON ¥....cvieieeceersccenssessssensrecsncssnsssess 642



xii TABLE OF CASES REPORTED.

PAGE
Oakdale Heat & Light Co. v. Seymour....... teeetseteacensannas 47, 50
Ogden v. Sovereign Camp, W. O. W.. ... ... iiiiiiiiinnnnn. 804, 806
Olney v. Omaha & Council Bluffs Street R. CO....vvvveviivnenenns 767
Omaha, City of, Richardson vV.....vevvieinvinenceinonennnscanens 79
Omaha, City of, SholeS V..vvieerriionrienrvesonnactecsnsasannnes 576
Omaha, City Of, WEIBNE V.uuveererreereererenrrenesesnrnsneoannns 124
Omaha Country Club, State V......veveeriersesrosseescenceannss 178
Omaha & Council Bluffs Street R. Co., Olney Vet eenecenonannaanas 767
O'Neill, Gallagher V......iiieierireinerrionooortrerarossasenssess 671
Ortley V. ROSS. .. ctiiieirniorronncsnssontossassscsoasaanssnsanss 339
Otis, Minneapolis Threshing Machine Co. v........civivienennnns 233
Otoe County v. Lancaster County......coeveivrennrenneanscasnnas 517
Palmer V. MCFArlane. . ouuuinnereenenensoieersnsnsneoennencnanes 788
Palmer Vv, Stiles.....ceieeirecnrineeracncecarssssassoarsanosssans 362
Palmer V. VAN AUKED . .. ceivneneneenennenasennenernsensnasnenss 744
ParkRer V. ParKer. ...coutiriinnne it ineieeeincacseasnsncorennses 535
Parmele, AIDIN V...t iniieneintiiieereneenenssesnecsrnnnensanns 74
Patrick v, BarKer. .. ... ..ot iieieaconeroscnoroarsossasosssnannns 823
Patterson = First Nat. BanKk...ou.ceevniiniiiiiiiineniaenonannnn 228
Patz, Dredla V.........cc.iiiiiinnenrinenseienssetonssnnssannnas 500
Paxton & Gallagher Co., CeIrny V... oivivivierensncnssssnansronss 134
Peddicord, Stelling v.....ccvveveceinnenennans e irrceeneaeeaaas 779
Peterson V. RamSey. .. .voutiveeriiiinieneernonnensnaoansoraansnns 235
Phenix Ins. Co. v. Herpolsheimer Implement Co.......cc0ovennennn. 707
Pierce, Village of, BIOWN V...vetoirranenenincsnsosrosasececarunns 623
Piggott, Marshall: v.. ...ttt iienereesnanannnaernes 722
Pilger, First Nat. Bank V.......ciiiiiiiiiioienennnionnnenns 168, 172
Plattsmouth, City of, MUrphy v.......oiiiivrirnnceccsanenes PR 163
POEIS V. BrOWI.uuueeeoearneeoeeoenssuasasoosssosonssnesnsaansans 783
Porter, State V....eiiieiieiriiiinieiriereriiiessteenratecnsncnonns 811
Prusa v. Bverett. v.e v cveieniieiiniieniiteenonsnconsonnssnss 250, 251
Ramsgey, Peterson v......c.ciieiieeiinnrnntiinciinosnasassosnnnans 235
Reams v. Clopine.......cciveeiinnnnnn.. I 166
Reliance Ins. Co. v. Herpolsheimer Implement Co....c000vvvuenn. 707
Ress, Wilber V.......oviiniivinennncnans et iaeensariseeenaasanes 835
Reusch v. City of Lincoln....ouieeeeerereieiieiisessncvocecnonnns 828
Rhoades v. Rhoades. . ......vvveninesnctnscesocrosossoncssasansons 495
Rice, Harrison v............... Ceeeereeeea. e erereriereranes 654, 659
Richardson v. City of Omaha.......ccocveiiieinnncienscennns eees 19
Richmond, FOrdyce V.. .....cccveereiacetcsessccacnoasvesasoasans 752
Riley v. Chicago, B. £ Q. R. Co........... hsesieensesinncereenns 748
Robertson V. EDDerson. .. .ciieieroencrernssscsseonnsessssconesss 279
Rocheford, Bell v......ocevieaeinncrnoinotnnecrsssnrnacasnnns 304, 310
Rock County v. Holt County.......... cereraaens etsiiseseeanannte 616
Rockefeller v. LaricK.....covvintreniennreeencasancoscnoscascnnes 376

Rose, Banking House of A. Castetter v........o.iiiienees, cerenan 693



TABLE OF CASES REPORTED. xiii

PAGE
Ross, Ortley Veeiverncnnnoas e seaserecactactratssaatsaanasbanns 339
Rossgo, Case ‘Threshing Machine Co. V.....oveeenennrrnernncnnenn. 184
Rowland v. Standiford............ Cereesnanerenrracertrannananan 343
Runkle V. Welly...coieuieiieiioereeiniinseanneransnnssnsnsnns 571, 574
Sands v. Chicago, B. & Q. R. CO.....iiiiiiiieniineneenanennnnnsns 299
Satterlee v. First Nat, BanK........o.oiiiiiiiiiiiiiiiaiiiinn.. 691
Senne, McLaughlin v...... .. iiiiiimiiiininnnrieriiecnraonsanss 631
Several Parcels of Land, State v........ ... iiiiiiiiiiiinenen.n 225
Several Parcels of Land, State v........cooiviiiieiiniecnroennns 581
Several Parcels of Land, State V....cvueevieeininienrreivnnneneens 703
Seymour, Oakdale Heat & Light Co. v....c.civrvreneninnnennn. 47, 50
Sharples Co. v. Harding Creamery Co.......covveererenrnnrnennnns 795
Shears, Martin V......coviiiiiiiiiiiiierinsirernoceeaesnrneenann 404
Sheldon, State v.........ioiiiitiiiiiiiateierirnaaeaeenenennnnn 552
Shipman v. Chicago, B. & Q. R. CO......iirtiiinrnennnrernnnnnn 43
Sholes v. City of OMANA. . ...vuuenrrerieennaeerunnennneenanan ... 576
Siren v, State.......c.iiiiiiiiiinnnnn. PR R T TR T T IN 718
Slocum, Kemp V.....covinevereennns PP 440
Smith v. Aultz. ..., e s sesatercasaaronnann 453
Smith v. Bartlett....ooviiiriiiiiiiiiiii i ittt it itenneenenn. 359
Smith v. NelSOn. . .viereererinnienirerteeoseacsearssssasassnnnns 745 -
Souchek v. Karr. ..ottt iritiiitireeeneaniinaneneesesenenennes 488
South Omaha, Cily of, Commonwealth Real Estate Co. v.......... 368
Sovereign Camp, W, O. W, Ogden V......ovvniintiinnnnnennns 804, 806
Speck, Wo0od V.......ooitiiieroneesencstonnacssesscsocasesanssens 435
Sprout, First Nat. Bank v......coviuiiriinerenertenennsecncnnaanns 187
Stading v. Chicago, St. P, M. € 0. R. C0...cvviinrnennnnrnnnnnn.. 566
Standiford, Rowland v.......ccoiieiieiitnnecrnennceecroocananans 343
Star v. Watkins.............0enn, Sreeeaaeiereraie s 610
State v. Boone County....oovieverenerecersnioseescannasnanes ceees 271
State, Craig V..ei.ceiiieiioneeeereiisonocsosietienonansssssanes 466
State, EMETrY V....ecceocennnaans e teteaeeattitereanenan ceesenen 547
State, Fitzgerald V.......... et ettt eaeeeaa e ar e aenan 1

T State, GIIDErt V.iiveeenisnrannoeerieectacensrronscnsasinanns 636, 637
State V. HOOM. .. tueeiriririneseonserscorseesonsnsaotsossssssnsns 618
State V. JamMS. .cvvveeoessceotsseanansscoononrcsscenssosasassasans 678
State, LUCAS Viuuouiioirrrioseroecescsesscoassenossnsansnasasases 454
State, Martin v...coeveevecaees theesestessranecattcatatacnna0nns 826
State, Miller V..u.ieioieeierneeansasoeoacsnisennsssroesassonnans 645
State v. Omaha Country Club....veieieineinianncrseneesacascnnas 178
State v. Several Parcels of Land.......ccoiiiiiiiieienisninnecanns 225 -
State v. Several Parcels of Land.......ccoieiievrinrcnrnnsnannes 581
State v. Several Parcels of Land......ccoeveiieivencecirvanans ... 703
State v. Sheldon..... vesasane [P eeceassasassesssensscsnnns 552
State, SITeN V..iveccsseeescocsorsscascosscosiosassnnanasnsnas ... 178

State, Steiner v..... eeens eesestasecensstsasananns versresenne ee. 147



xiv ‘"TABLE OF CASES REPORTED.

PAGE

State v. Tabitha Home. .....cvuiuvuirniiiniinenesannnnn, 651
State, TitterIngton v......c..vvrieiiiiiiiiiie i, 8
State, Vaughn v.......oveiitiiniiiiiiiiiiernee e, 317
State, Vermillion v...........coviiiiiini e 107
State, ex rel. Chicago & N. W. R. Co,, v. Harrington.............. 395
State, ex rel. Lincoln Traction Co., V. Frost....o.euvievvrvnnenn... 325
State, ex rel. Omaha Gas Co., v. Withnell...............00.0'v.... 33
State, ex rel. Rickgauer, v. KIOKe......cvvurvnnminnnrnnninnnno .. 133
State, ex rel. Rutledge, v. Eaton. et ettt e e 202, 208
State, ex rel. Thompson, V. POrter........cvuvevennsennrnnnnnonn. 811
State, ex rel. Thompson, v. Winnett..........oovenreerennnnnnnn. 379
Steiner v. State.......... f et eea ettt et et 147
Stelling v. Peddicord_ ............................................ 779
“Steven V. HenderSom. .uueuuenr e s see e ennen e 173
Stewart, Home Savings Bank v.........ovviveeeinennrnnsnnnn. 624
Stiles, Palmer V.........iiiiiiiitiiiiniiiit et 362
Stratton, Merrick County v.....oeeveveue. D 539
Stull Brothers v. Beddeo. . ....ovuuuvieinirnnneeeennnnnnnnn.. 114, 119
Supreme Court, I. 0. F.,, Markham V.........ooouunnnennnnnnnn. .. 295
Tabitha Home, State V.uveteieeitenernnnionniinnrnenenunenennnn, 651
Tanner v, Hedgreen. ...ooiiueiiiinnnennnnnnnesoneennnnnnnnnn, 712
Thompson v. Marshall. ... ...oiiiniiniinnii oo, 373
Thostesen V. DOXSee. .. .uvututereserernnniemieneneeenennennnns 40
Titterington v State...... T 8
Tomsik v. TOmMSIK. . ouvrtiiiiniiimeinntoii i iiiineeernnnnnnnennn. 103
Tomson v. Iowa State Traveling Men's AssM....oovverernernnn.. 400
Trimble & Blackman v. Corey & Son............cocvvvivunnnnn... 639
Truman, HUudSON V.....ittitnenreeununeerereenneronnnnnneennn. 840
Tyson v. Washington County......covvvviunninnnnnennnnnninon.. 211
Union P. R. Co., Babbitt v........ tee et e et et it 410
Union Stock Yards Co., Kafka v......... ettt 140
Van Auken, In re Estate of .. ...ccoveivniiiiiiinnnnnnnnnennnnn. 744
Van Auken, Palmer v......coitiiiiiiiiniiininnnnnnnnnnnannnnn., 744
Van Boskirk, Moline, Milburn & Stoddard Co. v.....coovvennn.... 728
Vancura v. Zapadni Cesko Bratrska Zednota.............ouvnvn... 755
Van Wanning v. Deeter......couiiiiiiiiniiinnniinnnnennnnnnn 282, 284
Vaughn v. State.......ccoeeiiiiniiinene Ceteteerets et 317
Vermillion v. State............ [ teeseneiiat ittt aenaeas 107
Village of Exeter, Walters V.o evereeieneerenreeneenennonnaennns 222
Village of Pierce, BrOWI V.u.vesceeeesceneennoensssonnsannonnnnsn 623
‘Wagman v. Kessler & Co....... sesessessascens cressessessearanas 263
Walters v, Village of Exeter....ecccveevvneneennn. cteeriaeiiaeans 222
‘Wardrobe v. Leonard..... P -1

Washington v. Washington....cceieeieeeencececncosnnsconsannnen 741



TABLE OF CASES REPORTED. Xv

PAGE
Washington County, Tyson v........... a1 § |
Watkins, Star v....... S e e e s ettt et ettt at e nene e neneanaeanen 610
Wells v. CoChram. .uueneeiiientrneneienenraseneensnnnnnnn. 612, 614
Welty, Runkle V....o.0vue.e PP e teeeht ittt acenceroeas 571, 574
Westover, HIDNOr V.uuuvuiivneernninenninnaennnnnnnnnns, eeaeeens 161
Weymuller, MolSe Veeuuouuenenernenuieeunuenonsnnneni, 266
Wheeler V. MoOre. euu s eieneneeneneteenenon e e, 484
Wheeler, Spurk & Wheeler v. MOOT€.........ouvrnr e ennnnnn. 487
‘White, Fenimore v........ B e tee e eiie ettt anne e 520
Whitney v. Whitney........ L 240
WIDeT V. ReSS. i tittiaeeneneteeeeenenen e 835
Williams v. Chicago, B. & Q. R. CO.vuvrnrnrnrrnnnnnnonnnn., 695, 701
Wilson, In re Estate of......oo.uiununreineennnnennnninnn., 758
‘Winnett, State v...... e et ettt eeen i a et err et 379
Withnell, State V....iieeroiereneeenintiuneerener v, 33
WO, KIOKE V.uotouinininrnennsenenerneneneemenn o, 504
ALl B A LT 435
Wright v. City of Omaha....ccouuinininineenneernnrnennannnnn.. 124
Wyman v. Embree.....ccevveven... S U 84
Young, Citizens Bank v........ S et et etesioutitonnetrteainannannns 312






CASES CITED BY THE COURT.

CASES MAREED * ARE OVERRULED IN THIB VOLUME,
CASES MARKED { ARE DISTINGUISHED IN THIS VOLUME,
CASES MARKED { ARE CRITICiSED IN THIS VOLUME.

PAGE
Adams v. Holden, 111 Ta. 54. ... cctiientnniirencoccsnssoens ceseses 89
Aetna Fire Ins. Co. v. Boon, 95 U. S. 117........eiititeitanancnns 311
Albin v. Parmele, 70 Neb. 740, 73 Neb. 663...c.cvvieeinrieanerans 74
Allen v. Boston & M. R. Co., 94 Me. 402.......ccciiiniinrniiennens 700
Allen’s Appeal, 99 Pa. St. 196. ... . iiiiiiiiiniiiiitinnanans 494
American B. & L. Ass’n v. Bear, 48 Neb. 455.......... ... 00t 137
American B. & L. Ass’'n v. Rainbolt, 48 Neb. 434. ... ..covvruen... 673
Ames v. Waterloo & C. F. R. T. Co.,, 120 [a. 640...........coo.utts 684
Amoss v. Lassall, 122 Ind. 36.......cciiveiiinineiiiieecnirnnnns 220
Anderson v. Wallace Lumber & Mfg. Co., 30 Wash. 147............ 450
Andrews v. People, 117 I11. 195. ... ... it iiiiiiens 649
Anheuser-Busch Brewing Ass’'n v. Peterson, 41 Neb. 897.......... 499
Armagost v. Rising, 54 Neb. 763................... it reeannas 408
Armour v. Hahn, 111 U. 8. 313....... e eieereanteacsonatroosanaes 310
Arnout v. Chadwick, 74 Neb. 620.........0 i ciienrnnnnrrecicnnnes 184
Ashby v. Washburn & Co., 23 Neb. B71.........oviiiiiiiinnnnnnns 89
Atchison & N. R. Co. v. Bailey; 11 Neb. 332.........cciceeiiannne 807
Ayers v. Watson, 113 U. S. 594....... ... ... . iiiiiiiiiiaenenen 403
Ayres v. Chicago & N. W. R. Co., 71 Wis. 372..........000u0e vees 60
Ayres v. French, 41 Conn. 142.......ccitiiaivicrennnnnns cerenen 137
Bachelor v. Schmela, 49 Neb. 37.......ciiiivinenens sesssesesns.s 044
Badger Lumber Co. v. Holmes, 55 Neb. 473........0viiuvinncenns 294
Baker v. State, 82 Ga. T76.......ccovrriiieiiennernnne reeaenenans 550
Baker v. Union Stock Yards Nat. Bank, 63 Neb. 801......c00u00ene 781
Baltimore & O. R. Co. v. Morehead, 5 W. Va. 293..... teeenne . 60
Bank v. Chapman, 50 Neb. 484.........ciiieieaunnnnes teessaee.. 408
Bank of Commerce v. Schlotfeldt, 40 Neb. 212........0000nenennn. 741
Bankers Life Ins. Co. v. Robbins, 59 Neb. 170............ serenaas 729
Banks v. Hitchcock, 20 Neb. 315.....cieviiieiieerenncennasanennn. 534
Barber v. Hildebrand, 42 Neb. 400....cc0cvvevrvecnnnnn.. ceecenian 735
Bardwell v. Stubbert, 17 Neb. 485.....ccceniiirniiaiieriienienn. 186
Barnes v. People, 18 Il 52........... eeee bttt atetrareanae s 827
Barney v. Lasbury, 76 Neb. T01..... . ceeeiiiiiieiaiiiniiiinnae, 454
Barrett v. Buxton, 2 Aik. (Vt.) 167....... ettt i 687

(xvif)



xviii CASES CITED BY THE COURT.

PAGE
Barry v. Coombe, 1 Pet. (U. 8.) 640......ccciviiiiiiiiiinnnan... 450
Bassett v. Brown, 105 Mass. 551, ... ..0uuurerirrensreianennnnnas 674
Bassett & Brown v. Baird, 85 Pa. St. 384............c i 602
Bate v. Graham, 11 N. Y. 237. ...ttt iiiaenrinnennn 2568
Beall v. New Mexico, 16 Wall. (U. 8.) 535.....cuvriinreninnneenns 53
Bedier v. Reaume, 95 Mich. 518....... 0t ininnniinnn, 674
Bem v. Shoemaker, 10 S. Dak. 453 . ... it inniiereneneens 251
Ben v. State, 22 Ala. 9. .. ... it i i i ettt 648
Benner v. Benner, 63 Ohio St. 220............ . i iiiiiiiinnnn. 498
Bergen v. Bennett, 1 Caines’ Cas. (N. Y.) L......co.virvenenennnnn 657
Bergeron v. Miles, 88 Wis. 397....i vttt einnnanonoaenn 134
Best v. Stewart, 48 Neb. 859. .. ..ottt iiiiiiirneenanennns 368
Birdsong v. Birdsong, 2 Head. (Tenn.) 289.......c.cuiiiiieinnens 687
Blackinton v. Blackinton, 141 Mass. 432.......... .. iiiiiinnn, 502
Blackstone v. Alemannia Fire Ins. Co., 56 N. Y. 104.............. 839
Blair State Bank v. Bunn, 61 Neb. 464................c..covuu... 740
Block v. Milwaukee Street R. Co., 89 Wis. 371............covvutn. 158
Bloede v. Bloede, 84 Md. 129......cciitiriiiiiiininrnnnnnnanann 445
Bloomer v. Nolan, 36 Neb. 5l.....0uuiuieniiiiiinninnninnnnn, 611
Blumer v. Albright, 64 Neb. 249, ......... ettt iiiieniaonen., 5056
Boales v. Ferguson, 65 Neb. b65. ... ... ...ttt rinnnnnnnnnn 644, 704
Board of Education v. Helston, 32 I1l. App. 300..........ccvvunn. 111
Board of Education v. Moses, 51 Neb. 288............cciiiiinennn 113
Board of Education v. Purse, 101 Ga. 422.............c.ciivunnn 111
Board of Supervisors v. Todd, 97 Md. 247........ .. .. i, 217
Bolton v. Coburn, 78 Neb. 731, ... ... iiiiinerirnrernrennencaanann 736
Bond v. Wycoff, 42 Neb. 214.. ... . . iuiiiiiiiniinnennirnnnnans 54
Booth v. Ryan, 31 Wis. 45. ... ..ttiiiiinneriernnonanoncennnsons 674
Bourne v. State, 35 Neb. 1..... ... it iiiiirernannneeeaenenns 112
Bowersox v. Watson, 20 Ohio St. 496.........civvriiienivnnennns 219
Bowley v. Bowley, 41 Me. 542. ... ... iuiunnnenntnrronenronannas 601
Boyd v. Stone, 11 Mass. *342. ... 0iiirnriterriarencontenannanns 138
Boynton v. Haggart, 120.Fed. 819.......c.. .0 iiiiiiiiiiiinnenn., 662
Brader v. Brader, 110 Wis. 423. ... ..0iittieiiienranenoerronoenns 357
Braxton v. Braxton, 20 D. C. 855. .. ciiiutiiiiivennnseennennnans 351
Brown v. Anderson, 77 Cal. 236.....c.ouiiirinenernnnnnnnnnnns 831
Brown v. Brown, 77 Neb. 125..... .. iiiiiieienirenerornnroanenss 538
Brown v. McGran, 14 Pet. (U. S.) 479. ... .. viiinrierirnennnnnnas 788
Brown v. Mitchell, 88 Tex. 350......c.iiittiiiriiierrrnnrennnnns 276
Brown v. Neilson, 61 Neb. 765.........ccciiiiiiiiinnrnnennnnnns 40
Brown v. Reno E. L. & P. Co, 55 Fed. 229...........ccviieninnn. 524
Brown v. Rogers, 20 Neb., 547....... ..t ivirintiereerneernnnneans 294
Brown v. Waters, 7 Neb. 424.. ... ... .. . ciiiiiriirnnrncnnnnnecnns 674
Brownell & Co. v. Fuller, 60 Neb. 558.....0uviiireernonnnnnneenns 808
Buchanan v. Mallalieu, 25 Neb. 201............ teesssescansnaness 815
Budd v. Van Orden, 33 N. J. Eq. 143.. ... ... ciiieieiivernnnennnn 530

Building & Loan Ass’n v. Cameron, 48 Neb. 124......cc00veeevenn 674



CASES CITED BY THE COURT. xix

PAGE

Bush v. Bank of Commerce, 38 Neb. 403.....ccccvneeecencnnnnnsns 294
Bush v. Griffin, 76 Neb. 214.........c.ciierineniennns cetsnaesans 509
Burlington, C. R. & N. R. Co. v. Dunn, 122 U. S. 513....c.cc0nunn. 403
Burlington & M. R. R. Co. v. Rose, 11 Neb. 177......c.cviveunn. 545
Burlington & M. R. R. Co. v. Westover, 4 Neb. 268..... heieeans . 46
Burgess v. Lloyd, 7 Md. 178. .. .cccuinieitiecrercososneronvasanns 285
Burrows v. Hovland, 40 Neb. 464.........c0ceeeeececsccanssnenns 355
Bursinger v. Bank of Watertown, 67 Wis. 7T5.......cciviivnineen. 687
Butler v. Fitzgerald, 43 Neb. 192. ... .0 tieeeeranirricecenoncans 353
Buys v. Buys, 99 Mich. 354. ... .. veiiiiniriecenennennnenenannns 276
Calder v. Bull, 3 Dall. (Pa.) 386........ccivieieenrnnnnnnnnnnes 621
California Canneries Co. v. Scatena, 117 Cal. 447..........c. ... 450
California Ins. Co. v. Union Compress Co., 133 U. S. 387.......... 837
Canon v. -Farmers Bank, 3 Neb. (Unof.) 34%...........ccciviat. 137
Capital Nat. Bank v. Williams, 35 Neb. 410.........0000iieenan.. 613
Carmichael v. Dolen, 25 Neb. 335........... eeenenn et reerresaenes 452
. Carpenter v. Rodgers, 61 Mich. 384.......c.c iiiiiiiiiiiiainnn., 690
Carroll v. Malone, 28 Ala. 521.....icetiniennnnncnrscnnnnaannanns 285
Carson v. Hyatt, 118 U. 8. 279. ... ivreeriiieranrennnes [, 403
Cassidy v. Sullivan, 75 Neb. 847.......cciviiiiiiiiiiiennennn. 153, 184
Castle v. County of Berkshire, 11 Gray (Mass.), 26............... 514
Champion v. Brown, 6 Johns. Ch. (N. Y.) *398........ eeees e 351
Chandler v. State, 141 Ind. 106......ccivireienrernrnecneenennns 637
Chapple v. Sovereign Camp, W. 0. W., 64 Neb. 55................. 432
Chicago, B. & Q. R. Co. v. City of Nebraska City, 53 Neb. 453.... 704
Chicago, B. & Q. R. Co. v. First Nat. Bank, 58 Neb. 548.......... 791
Chicago, B. & Q. R. Co. v. Grablin, 38 Neb. 90.................. 569
Chicago, B. & Q. R. Co. v Kellogg, 54 Neb. 127.................. 630
Chicago, B. & Q. R. Co. v. Pollard, 53 Neb. 730.................. 144
4Chicago, B. & Q. R. Co. v. Powers, 73 Neb. 816................... 57
Chicago, B. & Q. R. Co. v. Troyer, 70 Neb. 287............... 546, 750
Chicago, B. & Q. R. Co. v. Wilgus, 40 Neb. 660.................. 569
Chicago, B. & Q. R. Co. v. Winfrey, 67 Neb. 13.................. 749
Chicago, B. & Q. R. Co. v. Wymore, 40 Neb. 645................. 569
Chicago, R. I. & P. R. Co. v. Fairclough, 52 Ill. 106.............. 483
Chicago, R. I. & P. R. Co. v. Town of Lake, 71 IIl. 333........... 218
Chicago, St. P.,, M. & O. R. Co. v. Schuldt, 66 Neb. 43.......... ... b4b
Chicago, T. & M. C. R. Co. v. Titterington, 84 Tex. 218............ 137
Child v. Kingsbury, 46 Vt. 47. ... .iieieeiieiiiiiiiiiieenes ETT 676
Chippewa Bridge Co. v. City of Durand, 122 Wis. 85.............. 165
Chouteau Spring Co. v. Harris, 20 Mo. 383...........ccoiiiaa.., 444
Citizens Ins. Co. v. Herpolsheimer, 77 Neb. 232........ccovvuunt. 708
Citizens Nat. Bank v. Wedgwood, 45 Neb. 143......... heeaeeeias 144
Citizens State Bank v. Pence, 59 Neb. 579.........ccivvvennnnnnn, 451
City of Chicago v. Stratton, 162 Ill. 494..............c.oviiiatn. 39

City of Chicago v. Union Building Ass'n, 102 Il 379............ 516



xx CASES CITED BY THE COURT.

PAGE
City of Crete v. Childs, 11 Neb. 252............ veesesescessss2B, 1569
City of East St. Louis v. O'Flynn, 119 Il 200.......c.cc00ueess.. B14
City of Hastings v. Hansen, 44 Neb. 704........ eeecssncsstannes 369
City of Omaha v. Standard Oil Co., 55 Neb. 337.........ccvnveee . 165
City of Plattsmouth v. Murphy, 74 Neb. 749.........cccevenen .. 164
City of St. Louis v. Russell, 116 Mo. 248........c.0veeinerencnss 38
City of Sioux Falls v. Kirby, 6 8. Dak. 62.....c.c0vcietieennenes 38
fCizek v. Cizek, 6% Neb. 800.....000000t. tereeeeesesnntecsnenennn 742
Clark v. Gaar, Scott & Co., 78 Minn. 492......0iiiennnnerinenennnn 801
Clark v. Iselin, 21 Wall. (U. S.) 360....ccccccuvacnanns reneanes 117
Clark v. Saline County, 9 Neb. 516......0cccciecicicronianennns 22
Cleveland & T. R. Co. v. Perkins, 17 Mich. 296...............0. ves 60
Cochran v. Cochran, 42 Neb. 612......c00000cuccaene Vesiseasesen 497
Coen v. White, 8 Ohio St. 228............... Ceeceensanaatanenans 219
Cohn v. Broadhead & Sons, 51 Neb. 834..cceeseececercecsceiannns 137
Coit v. Waples, 1 Minn. 110...........c.... et rteeeaeenaas 278
Cole v. German Savings and Loan Society, 124 Fed. 113........ 26, 159
Collins v. New York, C. & St. L. R. Co,, 36 N. Y. Supp.-942........ 684
Combs v. Scott, 76 WiS. 662....veeererercsrrnrceesceiinnnnnnns 663
Connor v. Becker, 62 Neb. 856..cccieecrcvnnninnrecocicteceans . 88
Consolidated R. E. & F. Ins. Co. v. Cashow, 41 Md. 59............ . 839
Conyers v. State, 50 Ga. 103....... tiesssesseanserascteeaerannae .. 637
Cook v. Farrington, 104 Mass. 212..c.civuiereenrirenernrenens vee 601
Cornfield v. Order Brith Abraham, 64 Minn. 261.......... ceenen .. 433
Cornog v. Cornog, 3 Del. Ch. 407......iviniiiiiiiiaiiininnaas . 85¢
Cothran v. Collins, 29 How. Pr. (N. Y.) 113.......ccninvneanens .es 628
#*Cox v. Tyler, 6 Neb. 297.......... et setecenereseasesnsnnene oo B3
+Cox v. Yeazel, 49 Neb. 343...ccciireiernrinnnniiiennncnnennnns .. 251
Cozine v. Hatch, 17 Neb. 694......citiitiiriirerenenncesranne oo 867
Crane Bros. Mfg. Co. v. Keck, 35 Neb. 685....... eeseettreresnan .. 801
Crawl v. Harrington, 33 Neb. 107....... terestaansrsarerssnenae «oo 854
Cropsey v. Averill, 8 Neb. 151....0000000 esestsestsstarenaens «. 676
Crosby v. Ritchey, 47 Neb. 924.......... eteanseresesitancones . 137
Curre v. Bowyer, 5 Beav. (ENg.) 6..cveveriiieecicrocionncecens .. 352
Cutler v. Meeker, 71 Neb. 732....... Ceesereenatateaanreresnaens .. 364
Dantzer v. Indianapolis Union R. Co., 141 Ind. 604...ceovrnnen.. .. 514
David v. Moore, 9 Rich. (8. Car.) 215....ccuevunvenennrnnninnns .. 138
Davis v. Boone County, 28 Neb. 837.......cciiinenrencnncnnnns .« 18
Davis v. Chicago, M. & St. P. R. Co,, 93 Wis. 470......cecvvuus .. 159
Davis v. County Commissioners, 153 Mass. 218......cc00vvuavnnnns 515
Dawe v. Morris, 149 Mass. 188.....ccccievunennnes terencrastasase . 138
Deere, Wells & Co. v. Hodges, 59 Neb. 288...........c0vvvveits, 133
Delaware Ins. Co. v. Quaker City Ins. Co., 3 Grant Cas. (Pa.) 71.. 840
PDenman v. Chicago, B. & Q- R. Co.,, 52 Neb. 140.......c.00euvnen... 60
Denson v. Thurmond, 11 Ark. 586.......... esaesesees ceeravannes 657

Diamond v. City of Mankato, 89 Minn. 48......0vvvvereeeecenans 165



CASES CITED BY THE COURT. xxi

PAGE
Diamond Plate Glass Co. v. DeHority, 143 Ind. 381.............. 144
Dillon v. Starin, 44 Neb. 883...... ..o iuriunrn .. 499
Dodge County v. Acom, 61 Neb. 376.........c0vvurunronronnn. .. 218
Dolen v. Black, 48 Neb. 688.........ouovurinrvnnni . 592
Dorrington v. Minnick, 15 Neb. 397.. ...t or i 408
Dorsey v. Hall, T Neb. 460.........0co0ouoo o . 355
tDouglas Printing Co. v. Over, 69 Neb. 320.......00veernenennn... 798
Dowd v. Tucker, 41 Conm. 197................coiuiuiernn . 137
Drady v. District Court of Polk County, 126 Ia. 345.............. 552
Drake v. Holbrook, 78 8. W. (K¥.) 158.........o0oouneennnnn .. 139
Dreyfus v. Aul, 29 Neb. 191....... ..o 00 vuein e, 841
Dung v. Parker, 52 N. Y. 494.....ooouuueiennunn i, 138
Eager v. Eager, T4 Neb. 827.........0vuuieoeninnnnnnnn 8Lh
Bagle Ins. Co. v. Lafayette Ins. Co., 9Ind. 443................... 83)
Earl v. Godley, 42 Minn. 361...........o0vuvniuunnnn . 342
Earle v. Barle, 27 Neb. 277.....o0.iiiiiienninnnn 497
Ebersole v. Omaha Nat. Bank, 71 Neb. 778...............00. ..., 99
Ecklund v. Willis, 42 Neb. 737..........00iuuuneinnnn 534
Edney v. Baum, 59 Neb. 147................. 000 434
Edwards v. University, 1 Dev. & Bat. Eq. (N. Car.) 325........... 593
- Eldred v. Eldred, 62 Neb. 615...................co.00 i 503
Eldrige v. Collins, 75 Neb. 65..............oovuvuunnnooooonn .., 284
Ellis v. Lynn & B. R. Co., 160 Mass. 341........................ . 771
Ellison v. Ellison, 65 Neb. 412.............coouuuunnnooon. 242
Ellyson v. Lord, 124 Ta. 125...........0..00ovnonnon.. e 254
Engleman v. State, 2 Ind. e 643
Estate of Cole, 102 Wis. 1............... e eeetie e 18
Esterly H. M. Co. v. Berg, 52 Neb. 147......000vveenuninn . 137
Evans v. People, 12 Mich. 27......................... e, 494
Ewing v. Composite Brake Shoe Co., 169 Mass. 72............... 1798
Ex parte Postmaster General, 10 L. R. Ch. Div. (Eng.) 595....... 272
Ex parte Russell, 19 Ves, Jr. (Eng.) 595......cuovuuennnnnin. .. 272
Ex parte Sing Lee, 96 Cal. 354........................... [ 38
Fairbanks, Morse & Co.-v. City of North Bend, 68 Neb. 560..... .. 165
Fairchild v. Bascom, 35 Vt. 898.............c.ooiivnnneo . 276, 494
Falls v. Carpenter, 1 Dev. & B. Eq. (N. Car.) 237................. 659
Farmers & Mechanics Bank v. Champlain T. Co., 23 Vt. 186....... 484
Farmers & Merchants Bank v. Wasson, 48 Ta. 336................ 444
Farrell v. Cook, 16 Neb. 483.......cootiinininerrnnnnnnnnnnn. 680
Farrell v. Reed, 46 Neb. 258....... et et it it i 63
Farrington v. Stone, 35 Neb. 457..cuteeiiinirieriinrenneeenans oo 740
Farris v. Wells, 68 Ga. 604.......000ieeiit i iinrnnninninenn. 189
Fawcett v. Fawcett, 86 Wis, 332. ... ..o ittt iiiininnn.. 593
Feild v. Farrington, 10 Wall. (U. 8.) 141.........ivnveveiinnnnn. 788

Finarty v. Marion County, 127 Ia. 543.......... ... ... ..., veee. 563



xxii CASES CITED BY THE COURT.

PAGE
Finders v. Bodle, 58 Neb. 57. .. .. ciiiiiiiiiiiiiiiiniiennanaens 704
Fisher v. Herron, 22 Neb. 183. ... i ittt 408
First Nat. Bank v. Carson, 48 Neb. 763.........cvveiiiiieaaan, 613
First Nat. Bank v. State Bank, 22 Neb. 769.......... .. veeat. 337
Foley v. Holtry, 483 Neb. 133.. .. oottt 137
Foley v. State, 42 Neb. 233........civien., e et 147
Foree v. Stubbs, 41 Neb. 271........coviiiian., e 171, 592
Fowler v. Brown, 51 Neb. 415.....icuuii e, 499
Foxworthy v. Colby, 64 Neb. 216. ... cvieriiiiiiiiiiiiiiiian, 291
France v. Bell, 52 Neb. 57. ..ttt iiieianeen 505
Francis v. Kerker, 85 I11. 191. .. ... o i, 674
Frauenthal v. Laclede Gas. Light Co., 67 Mo. App. 1............. 32
Frederick v. Douglas County, 96 Wis. 411............ e 18
Free v. Stuart, 39 Neb. 220...... 0ttt iirnninnranenenan.. 52
Fremont, E. & M. V. R. Co. v. Hagblad, 72 Neb. 773............... 546
Freund v. Importers & Traders Nat. Bank, 76 N. Y. 352.......... 189
Fulton v. Hammond, 11 Fed. 291. ... . tiuiiiiiriiiiinnienernnen 117
Galena & C. U.R. Co. v. Rae, 18 T11. 488.......cci ... - 60
Gallager & Mason v. Brunel, 6 Cow. (N. Y.) *¥346................. 135
Gallaher v. City of Lincoln, 63 Neb. 339............. ..., 730
Gallentine v. Fullerton, 67 Neb. 553.......ccvviiiiniiiiiinnn... 131
Gates v. Johnson, 56 Neb. 808......cviuiiiinii i, 101
Gay v. State, 105 Ga. 599. ... ..o e 622
Gentry v. Rogers, 40 Ala. 442.......ccuvuvinennen.. e 663
German American Ins. Co. v. Etherton, 25 Ncb. 505.............. 297
Gibson v. Reed, 54 Neb. 300, ...ttt inniiiiiensinennans 118
Gilligan v. Town of Grattan, 63 Neb. 242.........:..... oo, 618
Gilman v. Donovan, 53 Ta. 362........ . 0ivreiiuiiiiiii i 533
Gladney v. Sydnor, 172 Mo. 318....... it 505
Goodrich & Hick’s Appeal, 109 Pa. St. 523...........coviiivin... 839
Goodwin v. Horne, 60 N. H. 485. ... ... ittt iiiiiiiinnneans 137
Goodwin v. Provident S. L. A. Ass’'n, 97 Ia. 226..........c00vun... 177
Graham v. Frazier, 49 Neb. 90. .. ..ttt iiiiiennnnenn. 611
Graham v. Hartnett, 10 Neb. 517............ e 287
Grand Island Banking Co. v. Shoemaker, 31 Neb. 124.............. 613
Grand Island Gas Co. v. West, 28 Neb, 852..........coviiiina.. 22
Grant v. Maddox, 15 Mees. & Wels. (Eng.) *737..........c0evuenn 831
Greenbaum v. Austrian, 70 IIL 591..... ... oo, 353
Gregory v. Village of Franklin, 77 Neb. 62...............ccvuss. 372
Griffith v. Beecher, 10 Barb. (N. Y.) 482 351
Gross v. McKee, 53 Miss. 536. .ccvurtiinnieenenrernanenennennanas 137
Grymes v. Sanders, 93 U. S. 65..........cott, e eee s 674
Guthman v. Kearn, 8 Neb. 502.......c.vtiiiiiiiiiinrirnineaenann. 611
Gutschow v. Washington County, 74 Neb. 794........... 0. oal.. 218

Gyger v. Courtney, 59 Neb. 555.......... et e e 121



CASES CITED BY THE COURT. xxiil

PAGE
Habig & Spiler v. Layne, 38 Neb. T43.......ccovunrnnnrnnnnenn... 807
Hagan v. Walker, 14 How. (N. Y 28, 258
Hale v. Wilkinson, 21 Grat. (Va)) 15, .. it iiennnnnnn, 659
Hall v. Crabb, 56 Neb. 392........covuvuinrennnnnns et ereesaeean 354
Hall v. Hooper, 47 Neb. 111.......ooviiuiiiiinennnnns s, 171
Hall v. Perry, 87 Me. 569........ouiuuiiienniansnninnnn, 276
Hammond v. Crawford, 66 Fed. 425.......................0n.n... 735
Hanscom v. Hanscom, 6 Colo. ADPD. 9T 502
Hansen v. Bergquist, 9 Neb. 269................................. 367
Hansen v. Supreme Lodge, 140 I1I. 301.................. ... .. .. 806
Hanson v. Hansom, 4 Neb. (Unof.) 880, 64 Neb. 506.............. 584
Harmon v. Johnston, 1 MacArth. (D.C) 139, ..., 687
Harper v. Fairley, 53 N. Y. 442.............o.couiiniino i, 89
Harris y. Frank, 29 Kan. 200........ccooiuuiueenniniionooo. ... 534
Harrison v. Balfour, 13 Miss. 801............c.covveunnnoooo ... 122
Hart v. City of Omaha, 74 Neb. 836....... R 22
Hartford L. & A. Ins. Co. v. Eastman, 54 Neb. 90................. 757
Hartsuff v. Hall, 58 Neb. 417............coooivuiinno oo, 582
Haslock v. Fergusson, 7 A. & E. (Eng.) 86.....c.vviiiunnnnn... 138
Hawkins v. Bone, 4 Fost. & Fin. (BEng.) 311.......0............. 687
Hawley v. Von Lanken, 75 Neb. 597............................. 659
Haxtun v. Corse, 4 Edw. Ch. (N.Y.) 600, 601
Hay v. Miller, 48 Neb. 156........c.uvuanieueniennnn e 764
Hays v. Hays, 75 Neb. 728......ccouiuuuininininnnn 743
Heard v. Jones, 56 Ga. 271..................ociio 600
Heick v. Voight, 110 Ind. 279................oooiii 220
Heller v. Atchison, T. & S. F. R. Co, 28 Kan. 625................. 514
Hendricks v. Fremont, E. & M. V. R. Co., 67 Neb. 120............. 698
Hendrix v. Barker, 49 Neb. 369............................... .. 350
Henry v. Ward, 49 Neb. 392...................o o 285
Herckenrath v. American Mut. Ins. Co., 3 Barb. Ch. (N. Y.) 63.... 839
Herring v. Ruskin C. Ass’n, 52 8. W. (Tenn. Ch.) 327............ 444
Hicks v. Union P. R. Co., 76 Neb. 496............................ 545
.Hillyer v. Richards, 13 Ohio, 135........ e 122
Hoadley v. Caywood, 40 Ind. 239.............................. 601
Hodge v. Hodge, 90 Me. 505............ccouuiiuniouniini o . 253
Hodgkins v. Rockport, 105 Mass. 475........................... .. 111
Hollister v. York, 59 Vt. 1.............ooooiiiii i 0, 634
Holt v. Schneider, 57 Neb. 523................coooooiiin ... 628
Home Fire Ins. Co. v. Bean, 42 Neb. 537...................... ... 297
Home Ins. Co. v. Baltimore Warehouse Co,93U. S 527.......... 837
Home Ins. Co. v. Scheffer, 12 Minn. 261....................... ... 399
Hoover v. State, 48 Neb. 185............................... ... . 764
Horbach v. Tyrrell, 48 Neb. 514............coooevueen oo 505
Horton v. State, 60 Neb. 701......................o 397
Horton v. Watson, 23 Kan. 229........................o. ... .. 193
Housh v. State, 43 Neb. 163............ teeresettetiiaanas cesaae 459

3



xxiv CASES CITED BY THE COURT.

PAGE
Howard v. Board of Supervisors, 54 Neb. 443 . ..000ues eensonasas 286
Hoyt v. Wilkinson, 57 Vt. 404.......c0c0vvens eeesreseesessasoas 611
Huff v. Nims, 11 Neb. 363...cc0uciterrerrranereranenenanneencns 613
Hughes v. Boone, 114 N. Car. 54......coviuiniarnancccnnnrenenes 88
Hughes v. Edwards, 9 Wheat. (U. S.) 489, .. 5 ciennerocnnanannns 634
Hull v. Hull, 117 Ia. T38. .. .cvverrenvestarscnnanancnanns eveaae 763
Hunt v. Burton, 18 Ark. 188.....iiivuereracnnaereoncnnnnernnns 122
Hyde v. Hartford Fire Ins. Co,, 70 Neb. 503.....cc0vvuverenennees. 837
Inge v. Board of Public Works, 135 Ala. 187 . .cvvriirernenenonens 164
Inhabitants of Paris v. Inhabitants of Hiram, 12 Mass. 262....... 831
Illinois C. R. Co. v. Nelson, 59 I1L 110......cciverevnerineanann.. 545
In re Betts’ Estate, 113 Ia. 111.....cviiimarcnitnnnnnntinrecanes 276
In re Cuckfield Burial Board, 19 Beav. (Eng.) 153......cc.cvtnt. 272
In re Bstate of Taylor, 92 Cal. 564........ccinnmveeevinnneneenn. 276
In re Jewett, 69 Kan. 830.....ccciuternrnccracracrenueencrieee, 813
In re Klaus, 67 Wis, 401, ... .0 cturerianonecccenencnncteneneens 444
In re Krug, 72 Neb. 576...... T e sssecaesessasacaarea s 263
In re Senate File 31, 25 Neb. 864...cvcvveurariennrrcctnanecrcnn. 388
In re Summerhayes, 70 Fed. T69...cciuiiomaeinrinninnineenns 551
In re Tierney, T1 Neb. T04.....cveeeeetenercorranraraacan oo 268
In re Walker, 110 Cal. 387...cieuvrinaannnceoninnansnccennnees 459
In re White, 33 Neb. 812.....cucirinionnnnaeneeirrnrieeennenes 815
Interstate Savings & Loan Ass’'n v. Strine, 58 Neb. 133........... 505
Ireland v. Globe Milling Co, 21 R. L. [« A O 445
Jackson v. Johnson, 5 Cow. (N. V) Thdeiieennenaranaaaasoaoaninns 353
Jackson v. Sill, 11 Johns. (N. Y.) 1) O T R R 677
Jackson v. State, 57 Neb. 183...c..ciuiniiiiiraineernrarnnee. 112
Jacob Tome Institute v. Crothers, 87 Md. 569....c0eceveenns seens 677
James v. Batten, 6 N. Y. 9. cviiiiniriinniirinnnnenancnneoneen 449
Jewett v. Black, 60 Neb. 173.....oiieiieiniieriannnrarineneenes 350
Joest v. Willlams, 42 Tnd. 565.....ceecnecrueneenntnrocenceenns 690
$Johnson v. Phifer, 6 Neb. 401. .. ccveeeererencesoasosasssscsnonns 685
Johnson v. State, 53 Neb. 103. . ceeeresescassansssocsasaosessonnos 549
Johnston v. Abresch, 123 Wis. 130......cccuvvurrsrnecrerirecnens 337
Jones v. Tatham, 20 Pa. St. 398....cuvenruierriirniinorenrereenes 272
- Jones v.  Valentine’s School of Telegraphy, 122 Wis. 318........... 611
Jordan v. Fall River R. Co., 59 MASS. 69...veererernoasasasansssas 484
Kallenbach v. Dickinson, 100 1. 427, i eeenenaancanocnasananons 88
Kane v. People, 8 Wend. (N. Y.) 203....ccccuceienraoncccnnenne. 647
Kearney v. State, 48 Md. 16.............. teseecsnsaserssevennans 637
Keep v. Miller, 42 N. J. Eq. 100...0eeoersoansssosacnsscsans vees. 351
Kelley v. Boettcher, 85 Fed. 55.......ccuvuvenrniriacncnnennennes 662
Kelley v. Newburyport & A. H. R. Co., 141 Mass. 496....00cc0ceve 674

Kellogg v. Logan, 38 Ia. 688............ tecsncssesneseseen P 351



CASES CITED BY THE COURT. XXV

PAGE
Kempsey v. McGinniss, 21 Mich. 123........................ ... .. 276
Kenyon v. Semon, 43 Minn. 180................ et e e, 464
Kerndt v. Porterfield, 56 Ia. 412............................ 634
Kilpatrick-Koch Dry Goods Co. v. Cook, 41 Neb. 737.............. 434
Kimball v. Homan, 74 Mich. 699....................... ... 514
Kime v. Cass County, 71 Neb. 680............................ . 287
King v. Raab, 123 Ta. 632...........cccooieiiioooi 659
King v. White, 119 Ala. 429................................ " 139
Klabunde v. Byron Reed Co., 69 Neb. 126........................ 184
Knapp v. Alvord, 10 Paige Ch. (N. Y.) 205.................... .. 657
Knight v. Denman, 64 Neb. 814........................... . . 508
Knight v. Knight, 178 TIl. 553............ e e e e 677
Knode v. Baldrige, 73 Ind. L 831-
Kobogum v. Jackson Iron Co., 76 Mich. 498............... .. . 342
Kohout v. Chaloupka, 69 Neb. 67T e 603
Koster v. People, 8 Mich. 431........................... " 637
Kronski v. Missouri P. R. Co. T7T Mo 362.......... i 464
Krumm v. Beach, 96 N. Y. 398................... ... " 139
Krundick v. Chicago & N. W. R. Co., 90 Minn. 260................. 144
La Bonty v. Lundgren, 31 Neb. 419........ ... .. .. . .. 441
La Fayette & Bro. v. Merchants Bank, 73 Ark. 561............... 337
Lamb v. Gregory, 12 Neb. 506.....o 694
Lamb v. Lippincott, 115 Mich. 611, 763
Lamb v. Lynch, 56 Neb. 6. 764
Larson v. Cox, 68 Neb. 44....................... .. " 753
Latenser v. Misner, 56 Neb. 340, oo 433
Lavender v. Holmes, 23 Neb. 345..................... .. ... 592
Leavitt v. Bell, 55 Neb. 57.......................... .. " 582
Leighton v. Young, 52 Fed. 439..................... .. ... ... 414
Lewis v. City of Lincoln, 55 Neb. 1................... ... ... .. 286
Lewis v. Ocean Navigation & Pier Co, 125 N. Y. 341.............. 522
Ley v. Pilger, 59 Neb. 861....................... .. ... ~""" 56
Life Association v. Winn, 96 Tenn. 224.................. ... . . 806
Lincoln Land Co. v. Village of Grant, 57 Neb. 70............... .. 22
Lincoln Nat. Bank v. Virgin, 36 Neb. 735................ .. . .. 85
Lincoln Street R. Co. v. City of Lincoln, 61 Neb. 109.......... 329, 436
Lindsay v. City of Omaha, 30 Neb. 512, 514
Little v. State, 90 Ind. 388.................... . . I 550
Littler v. City of Lincoln, 106 111 853.................... ... 516
Littleton v. State, 20 Tex. App. 168...... ... .. 827
Livingston v. County Commissioners, 42 Neb. 277........... . . 286
Lockwood v. Rose, 125 Ind. 588....................... ... . . . . 144
Logan County v. Carnahan, 66 Neb. 685............... ... .. .. . 436
Loney v. Courtnay, 24 Neb. 580.......................... ... ... 438
Long v. Majestre, 1 Johns. Ch. (N. Y.) 305....................... 258



xxvi CASES CITED BY THE COURT.

PAGE
Lowry. v. Inman, 46 N. Y. 1 T }65
Lowry v. Morrison, 11 Paige Ch. (N. Y.) 327 iieeiiiaeanns 601
Lund v. Masonic Life Ass’'n, 81 Hun (N. Y.), 2. (R 494
Lynch v. Forbes, 161 Mass. 802........cooenn-ce P 218
Lyon v. Pollock, 99 U. 8. 668. ... ... cveeiiiiniinnrirmereenes 657
McCarty v. Hopkins, 61 Neb. 550..... ... ccvumrirannerenrrenes 815
McCombs v. Allen, 82 N. Y. 116......conviiieerennnnny N 122
McConnell v. Brillhart, 17 TIL 354, ... cviiinnnrrenieenennn 450
McCormick v. Burt, 95 I1L 263........covimniirennineenns 111
McCoy v. K. & D. M. R. Co., 44 Ta. 424. . ........ovenennnn. R 60
McCready v. Phillips, 56 Neb. 446.......cooovenireeiiirnenneene 137
MeDevitt v. City of St. Paul, 66 Minn. 14........ e 129
MeGinn v. State, 46 Neb. 42T, ... v.ueeneureirnrnrrnecnmseeenn. 384
McKeighan v. Hopkins, 19 Neb. 33.......coocmnenniiininnnnnnnn 452
McKinley & Lanning v. Chapman, 37 Neb. E ¥ £ 3 133
McLean v. Clapp, 141 U. 8. 42%...... .o iiiiiiiiiiinnnnn 67t
MecNulta v. Corn Belt Bank, 164 TIL 427.........ccovvvnnenennn 445
McRose v. Bottyer, 81 Cal. 122. ... ..o iuerernniunrrrnnreeenaennns 283
Macy v. Jordan, 2 Denio (N. Y.}, §70.....ccvvvveviieeninnnnnnn. 601
Marcus v. Leake, 4 Neb. (Unof.) 354..... T 40%
Marion v. State, 16 Nebh. 349 . ... ..ot e, 621
Marion v. State, 20 Neb. 233...... e 460
Marshall v. Hanby, 115 Ta. 318. ... i, 276
Martin’s Admr. v. Baltimore & O. R. Co., 151 U. 8. 673............ 403
Marziou v. Pioche, 8 Cal. 536. ..o, 657
Masters v. Marsh, 19 Neb. 458. ... .ooivieriiiiniiinniinnsenens 492
Mathews v. State, 19 Neb. 333.......cioiiviiiiiiiiinn, ..., 324
Mattis v. Connolly, 45 Neb. 628.......c.vviiiiieiiiiiiiann, " 452
May v. Bradlee, 127 Mass. 414......... ittt 276
Mayor & City Council of Baltimore v. Radecke, 49 Md. 217, ... ... 38
Meade P., H. & L. Co. v. Irwin, 77 Neb. 385........ccouiiinnnn... 360
Meranda v. Spurlin, 100 Ind. 380..........cccviiieiiiiiiiiiiin, 22)
Mercer Co. v. City of Omaha, 76 Neb. 289........................ 82
Merrill v. Shields, 57 Neb. 78. ... ccvriiiiiiiiiiiiii i 582
Merrill v. Wilson, 66 Mich. 232.. ... uuenvrnrernenrnencnanninns 674
Metz v. State Bank of Brownville, 7 Neb. 165....... ...ttt 315
Meyer v. Richmond, 172 U. 8. 82...... . ...t 514
Michigan Mutual Life Ins. Co. v. Klatt, 2 Neb. (Unof.) 870....... 188
Mildmay’s Case, 1 Coke (Eng.), 176....... ... e 353
Miller Grain & Elevator Co. v. Union P. R. Co., 138 Mo. 658....... 345
Mills v. Miller, 3 Neb. 87.... .. it 592
Milwaukee & St. P. R. Co. v. Kellogg, 94 U. S:469................ 311
Missouri, K. & T. T. Co. v. Clark, 60 Neb. 406.................... 294
‘Missouri P. R. Co. v. Tietken, 43 Neb. 130............. .. ... ..., 750
Mizer v. Emigh, 63 Neb. 245. ... . .o 634

Moffitt v. Carr, 48 Neb. 403. ... . it 87, 634



CASES CITED BY THE COURT . xxXvii

PAGE
Moise & Co. v. Krug, T2 Neb. 43, ... .iiurieerinneenreennnnnnnnn. 269
Moore v. Bank of Commerce, 52 MO. 377 uuuneereeesennenennnnn. 445
Moore v. Box Butte County, 78 Neb. 561....ouuerenernereernonnen 565
Moore v. Scott, 47 Neb. 346.......c.c0uvu..... reesraaiaeeaeas - 137
Moore v. Waldsteiny 74 Ark. 273. .. .. . cviiivnninninnnnnennnai. 257
Mordhorst v. Reynolds, 23 Neb. 485. . ....0iitrrrnnnervnnnnnnnan 56
Morgan v. Struthers, 131 U. 8. 246....0.0viierrrerrrnerrnnninenns 445
Morse v. City of Omaha, 67 Neb. 426........00teieveureecnnennss 83
Mote v. Chicago & N. W. R. Co,, 27 Ia. 22....0ovvruvenernnnnrnnnns 483
Moyer v. Dewey, 103 U. 8. 301........ivrrerernrrnrrenrenneannnn. 602
Mullany v. Mullany, 4 N. J. Eq. 16...uutterenrnnnerennronnanennn 353
Murch v. Concord R. Co,, 29 N. H. 9..oiirvneninnnnnrnnnnnns ..., D46
Murray v. Murray, 115 Cal. 266......cuuevrrineeiveennnnnnnens .. 498
Murray v. Quigley, 119 Ta. 6....ccvereneenannnenriinnnennenen. L. 171
Naracong v. Graves, 8 Neb. 443, .. .vvteieeernrnrerennennninnn ... B1
Nathan v. Dierssen, 146 Cal. 63. .. ...t etrernnnerennnnnnnnns v... 676
National M. A. Ass'n v. Burr, 44 Neb. 256.......c.vuvveunennnn... 297
Naugle v. Yerkes, 187 I1L 858. .. uuuuterineererronsonnenannnns 674
Nebraska Telephone Co. v. Hall County, 75 Neb. 405.............. 198
Neilson v. Jensen, 56 Neb. 430.............0iiiiiiiiinniunrnnnn. 753
New England D. M. & W. Co. v. Standard Worsted Co., 165 Mass
. 450
New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 660........ 35
Nolan v. Mayor & Aldermen, 4 Yerg. (Tenn.) 163........... ceenee 680
North v. Angelo, 75 Neb. 381, ... .0 urrinniiineiinerernnnonnnnns 451
Norton v. Shelby County, 118 U. 8. 425. ... . cviirreeeeennrennanen 704
Norwalk Street R. Co.’s Appeal, 69 Conn. 576.....cccvuvurrnnnnnn. 213
Oakland Paving Co. v. Hilton, 69 Cal. 512..........cviuvunnnnn... 389
Odell v. Brown, 18 Ind. 288......cvvtiiinnnrnenonnerronennnnnns.. 144
Oliver v. Lansing, 51 Neb. 818. .. ueueiiinierrrennnnnnnnannncnnnss 294
Olsen v. State, 11 Neb. 276. ...t uueunuernnunnnoeerseneonnracennss 324
Omaha Life Ass’n v. Kettenbach, 55 Neb. 830........0000eerervs. 144
Omaha Nat. Bank v. Kiper, 60 Neb. 33.......000iivnrrerreenennn. 429
Omaha Real Estate & Trust Co. v. Reiter, 47 Neb. 592.......:..°. 574
Omaha & Florence L. & T. Co. v. Barrett, 31 Neb. 803............ 508
Omaha & R. V. R. Co. v. Brady, 39 Neb. 27.....ccvvrivenennnnns 698
Omaha & R. V. R. Co. v. Chollette, 33 Neb. 143......c00vvrrernn. 749
Omaha & R. V. R. Co. v. Clark, 39 Neb. 65......000viverrenennns 699
Omaha & R. V. R. Co. v. Wright, 47 Neb. 886.......c..c.0v..... 566
08g00d v. 05800d, 153 Mass. 38..ccvirernrierrnncennenocenerennn. 502
O'Toole v. Hurley, 115 Mich. 517. . cceueienrrennenennnnnnnennnes 593
Ouimit v. Henshaw, 35 Vt. 605......0veietiinserncnnnneennnsnnss 484
Oviatt v. Dakota C. R. Co., 43 Minn. 300......0vvivnirneorrnnnnnns 546
Parrott v. Rice, 76 Neb. 501, .. 00 iieeetiiieeensenrnnrennarsnnns 664

Paul v. Hodges, 26 Kan. 225. ... c0ueeeierrnesereereensesnnsnnns 186



xxviii CASES CITED BY THE COURT.

PAGE
Paulman v. Claycomb, 756 Ind. 64......cccccuicvrnacevrcncnscennes 628
Pearson v. Cummings, 28 Ia. 344.............. teeeeesscsasaeanns 189
Pearson v. Zehr, 138 TIl. 48.....citirreneernecncccensnaonnscsns 494
Peck v. Fair Haven & W. R. Co., 77 Conn. 161.........ccvvvveanens 127
Peck v. Smith, 41 Conn. 442......cvivuerenrrecnnncinansncuniosne 111
Pelamourges v. Clark, 9 Ia. 1...... e tesecsttecrestarereaeencnens 276
Penniman v. Hartshorn, 13 Mass. 87.......ccvevricenencennacnnnns 450
Pennoyer v. Neff, 95 U. 8. T14. ... oiiiireninrraninrenccnnonne 500
Pennsylvania Co. v. Marion, 104 Ind. 239.......c.iineniennanens, 546
Penton v. Robart, 2 East (EDg.), 88.ccevrrennncenerccascosannans 523
People v. Aikin, 66 Mich. 460.....coceeiieenerericnerrononnacian. 649
People v. Borgetto, 99 Mich. 336......cceeiiivieaniiinaianannnne. 763
People v. McCallum, 1 Neb. 182....0cceiinreerenrninncnannennse 475
People v. Mahaney, 13 Mich. 48L.......cciiiiniianiivenneennnns 474
People v. Peters, 4 Neb. 254....cccciviieirercnrecrrosrassnnens 262
People v. Rohrer, 100 Mich. 126....c.ciieuiiinaneiiiicenncnnnnss 648
People v. Rossiter, 4 Cow. (N. Y.) 148......ccoiiviiiiiinecnnnnes 272
People v. Wilson, 64 IIL 195. ... cceneceicricncciinennenineneccnss 552
Perkins v. Lougee, 6 Neb. 220........ e treeeteiieee e, 137
Perkins v. Wright, 37 Ind. 27....c0ieiirnnrereiiniitairarenenns 484
Pflueger v. State, 46 Neb. 493......0icvviivirerrniiiieniennnnn. 764
Pheenix Ins. Co. v. Walter, 51 Neb. 182......c0ceiciiiiinienenns. 628
Pier v. Fond du Lac County, 53 Wis. 298........cciceiieiineenns 578
Poels v. Wilson, 77 Neb. 78, . cciiitiiertiiraiecrnsesneiienenans 785
Pointer v. United States, 151 U. 8. 396.....ccveeiirneenniennnnn. 645
Pokrok Zapadu Pub. Co. v. Zizkofsky, 42 Neb. 64............. 275, 153
Pollard v. McKenney, 69 Neb. 742......c.cuiieinieenienciencnnas 138
Potter v. Taggart, 54 Wis. 395, ...ciiiiviiiiiennnnenrnnee e 611
Powell v. New Omaha T.-H. E. L. Co., 74 Neb. 280.......c0ccuuuntn 26
Price v. Price, 75 Neb. B52...ccuiiiinerniininniiiaiicianesanns 497
Primeau v. National Life Ass’'n, 28 N. Y. Supp. 794.............. 757
Prohibitory-Amendmeant Cases, 24 Kan. 700........c000uveennenn. 388
Pugh v. Bell, 2 T. B. Mon. (Ky.) *125.....c00vuunnn errereereans 354
Quaw v. Paff, 98 Wis. 586......c0000ccaricnencenss cevrisees eeees 18
Radzuit v. Watkins, 53 Neb. 412. ... .. cvevieriercarironcrnonne 346
Randel v. Dyett, 38 Hun (N. Y.), 347. . cieeerriiiirerinnnncenns 257
Raymond v. Palmer, 41 La. Ann, 425.............. cerenesennsnas 674
Raymond v. Squire, 11 Johns. (N. Y.) 47........... eeteeresnenas 657
Reid v. Wayne Circuit Judge, 132 Mich. 406.........c0vvuune eee. 357
Reusch v. City of Lincoln, 78 Neb. 828....... tetesrsesaeneseaans 835
Reynolds v. Waller, 1 Wash. (Va.) 164.........cccveeeenees ves.s 687
‘Richardson v. City of Webster City, 111 Ia. 427.....cc0vvevenen 278
Richmond v. Aiken, 25 Vt. 324............. esaeseaane teseanoss 634
Ritchey v. Seeley, 73 Neb. 164......... teeseseaccaannn teesesssnse D4

Roach v. Kelly, 194 Pa. St. 24......ciiiivercccsenncnnonns eeeesss 169



CASES CITED BY THE COURT. XXix

PAGE
Roberts v. Phillips, 4 El. & BL. (Eng.) 450..........c00iuieunns 450
Robinson v. Cheney, 17 Neb. 673.......c.iieieiirirsnnenroasens 352
Rogers v. City of Omaha, 76 Neb. 187......... .0, 21
Rosewater v. Hoffman, 24 Neb. 222.... ... .. c0iiiiiiiiiiannenenns 807
Rube v. Cedar County, 35 Neb. 896........vvviveuceeerinnnecnnns 63
Runyan v. Price, 15 Ohio St. 1..... . i iiiiiiiion i 276
tRyan v. Donley, 69 Neb. 623......... .00t 42
Sacramento Bank v. Alcorn, 121 Cal. 379....... ... vieviininnnnn, 357
St. James Orphan Asylum v. Shelby, 75 Neb. 591................ 592
Salander v. Lockwood, 66 Ind. 285............. . iiiiieininenn, 144
Saline County v. Gage County, 66 Neb. 844........ccvueeununinnn 262
Sample v. Carroll, 132 Ind. 496....... .. . it iiieeanannan 220
Samuelson v. Mickey, 73 Neb. 852. . ... ¢ iiiieiiiiiionrinnens 530
Sang v. Beers, 20 Neb. 365...... ... 0 ciieitiiuieniiiiinenenasnnss 492
Scace v. Wayne County, 72 Neb. 162..........covueiiiiininainnn, 286
Schaller v. Chicago & N. W. R. Co., 97 Wis. 31........covuennnnn. 545
Schiffer v. Dietz, 83 N. Y. 300..... .0t iiiniiiiieiiiienineasans 674
Schlageck v. Widhalm, 59 Neb. 541......... et eesecasa st eeenan 144
Schlencker v. State, 9 Neb. 241..... ...t iiiiiriinrinireninaenns 763
Schmelling v. State, 57 Neb. 562........iceiiiiiiiiieiiinnaen, 791
Scofield v. Clark, 48 Neb. T11.......cc0vvuanen. eeeeerararsinees 694
Scott v. School District, 46 Vt. 456.........c il 111
Seattle & M. R. Co. v. State, 7 Wash. 150..........c.ivvviinnn. 272
Secord v. Powers, 61 Neb. 615.......cc.iiiiiteniiniiennnennns 707
Seeley v. Johnson, 61 Kan. 337......c00vtvneniiiiiiiiinnnnnannaa, 534
Selby v. Pueppka, T8 Neb. 179, . it iniiniiireennonsnrncnsasosnennns 435
Shaffer v. Stull, 32 Neb. 94....iitieieiieiiirienierineaneannennns 288
Sharp v. State, 61 Neb. 187. .. ... iiieiiiiiiiiiiieaiiiiiienannss 826
Shepard v. Esterling, 61 Neb. 882.............. .. ciiiiiiinn. 18
Sherman v. Inhabitants of Charlestown, 8 Cush. (Mass.) 163...... 111
Shorten v. Booth, 32 La. Ann. 397...ceieerriinirnsnnsrnecesoonnns 600
Shults v. State, 837 Neb. 481, ... cvttirerreteernrinesnanioneosnns 764
Sinnott v. State, 79 Tenmn. 281......utiiiinreerronrioencsaronenns 550
Smalley v. Snell, 6 Wash. 161...... et teteee e, 194
Smelt v. Knapp, 16 Neb. 530. .....iiiiiiiiinnnreeinreronsranoas 464
Smith v. City of Omaha, 49 Neb. 883......cciiiiiiirnrennannnas 582
Smith v. Ferries & C. H. R. Co., 51 Pac. (Cal.) 710.............. 357
Smith v. Jansen, 12 Neb. 125, . .uuvenreennrrennrernennnneneens .. 408
Smith v. Mason, 44 Neb. 610.....c00uieeeeiiinnnscncnnssnsnnnns 73
Smith v. Smith, 55 T1l. 204.. ... iuierrecnersancascnssnsans veess 351
Smyth v. Craig, 3 Watts & Serg. (Pa.) 14......ccciiiiirnienness 657
Snider v. State, 56 Neb. 309.......c.vocimiiiiniiiiinnan., 764
Snow v. Carr, 61 Ala. 363......c.0iiiiacenionnns eessesraneees 837
Snyder v. Fidler, 125 Ta. 378...ucctuiiriinniierinrrnnnenanninnns, 735
Sornberger v. Lee, 14 Neb. 193. ... ... ittt iiiiiiiiinennns 89

Sovereign Camp, W. O. W., v. Grandon, 64 Neb. 39........... ve.. 538



XXX CASES CITED BY THE COURT.

PAGE
Sovereign Camp, W. O. W, v. Ogden, 76 Neb. 643................ 431
Spear v. Door County, 65 Wis. 298. ... ... ... .. iiiiiiiiiiiiinnnnn 578
Spilman v. Johnson, 27 Grat. (Va.) 33...... ... iciiinienennnn. 601
Stark v. Muskegon T. & L. Co., 141 Mich. 175.......c.cvvvvenn. .. 26
State v. Abrahams, 6 Ia. 117... ... i iiiiiininrinereinncnnens 648
State v. Barker, 116 Ia. 96........c.iiiiiriinrnennnennnennnans 216
State v. Bemis, 45 Neb. 724... ... . ittt 4175
State v. Berka, 20 Neb. 375. ... ...ttt iiiiiiiniinarennnn.. 476
State v. Bowman, 45 Neb. 752. ... ..ttt iiiiiiinnnnoaaeannns 206
State v. Boyd, 31 Neb. 682...........ccvvin.n et 194
State v. Brundige, 118 Ia. 2. ... ... iuiriiiiiieiiniitinraanans 677
State v. Burton, 45 Wis. 150........ . ittt rnernonnsansnnnns 111
State v. Cazeau, 8 La. 109. ... ...ttt cienrnanans (48
State v. City of Elizabeth, 54 N. J. Law, 462.............c...... 514
State v. Clark, 24 Neb. 318. ... .. 0tuirintiriieinreneernrnnnnnn 133
State v. Clark, 75 Neb. 620.......ciuiniitiiiiiniiiineineroneannns 371
State v. County Judge of Davis County, 2 Ia. 280................ 476
State v. Cowing, 99 Minn. 123..... ettt et et e e, 323
State v. Decker, 52 Kan. 193. ... .. ittt iiiannnnennn. €37
State v. Dimond, 44 Neb. 154.. ... .o ittt 371
State v. Doty, 32 N. J. Law, 403. .. ...t tiniiennnrnenternnnanens 551
State v. Fink, 73 Neb. 260...... ...ttt 247
State v. Fitzsimon, 18 R. I. 236......... e 649
State v. Graham, 16 Neb. Td. ... ... ittt iiiitnenernnrnennens 476
State v. Hamilton, 42 Mo. ADPD. 24. ... .ttt iininnenineennsnn 111
State v. Holmes, 38 Neb. 355....ciiiiienir it tinenennenenns 53
State v. Johnson, 61 Kan. 803...........ciiitiiiirirnienennnns 216
State v. Kinne, 41 N. H. 238. ... .00 ituiiniririiiiinrnrannnnennn 272
State v. Lawrence, 19 Neb. 307. ... vttt iiiiniiinnnnnns 647
State v. Laylin, 69 Ohio St. 1.............. e 394
State v. Lincoln, 49 N. H. 464........ ittt 648
State v. Lydick, 11 Neb. 366........0000iiriiiiinnnnnenenenn. 268
State v. McPherson, 9 Ta. 53....cutiniiinrrnenenenronnennnrennns 648
State v. Mote, 48 Neb. 683. ... iririninreirnriinnecnennennnns 371
State v. Nelson, 21 Neb. 572. .. ..iuiuiiienrrnrrrnrneernenronennn 206
State v. Nelson, 34 Neb. 169.......ccuiiririnnenrenneannnn eeene 556
State v. Porter, 26 Mo. 201..........cuiieirtrrnrnnrosennenennnns 648
State v. School District, 31 Neb. 552. ...0ceeieniiennenenneinrenns 113
State v. Scott, 18 Neb. 597................. et . 207
State v. Several Parcels of Land, 75 Neb. 497........ccvvuve..... 539 ’
State v. Shores, 31 W. Va. 491............cvvnv.... PN 649
State v. Stein, 13 Neb. 529......000tiiiiiiiiirernrrierecennann 192
State v. Stuht, 52 Neb. 209....... et teeiieeete e 192
State v. Tooker, 15 MODt. 8....cccvvuvnerenrrrenennnnns vernee.. 389
State v. Williams, 27 Vt. 755.... ... iuiviiiiiininnens P § 5 1
Stephenson v. Hall & Van Ornum, 14 Barb. (N. Y.) 222........... 111
Stevens v. Logansport, 76 Ind. 498............... P £ 1



CASES CITED BY THE COURT. XXXi

PAGE

Stevens v. Sibbett, 31 Neb. 812....c.cuiiurinrneneenrnvnrnenens. 452
Stevens v. Smith, 4 J. J. Marsh. (K¥.) *64....c0uueenrrnrnnnns ‘.. 353
Stevenson v. Craig, 12 Neb. 464.....ccuvrurnrrnrrrnrennrernnenn, 634
Stillwell v. Staples, 19 N. Y. 401, .. .0uiuenrenernnrennnrnrnvnnenns 837
Stone v. Marvel, 45 N. H. 481, .. .uiuininernrnernnnrenennnnnennnnn 449
Stoppert v. Nierle, 45 Neb. 105.....uiueneiinrrerennenrnrennnnnns 492
Storm v. Waddell, 2 Sandf. Ch. (N. Y.) 544. ... .. 0uuurenrnnnnnn. 601
Storz & Iler v. Finklestein, 46 Neb. 577, 48 Neb P 269
Stoughton v. Baker, 4 Mass. *522. ... ....cvvrsrnnnnennnnnns vees 272
Strauss v. White, 66 ATK. 167. .. ...0uuerenrvnenrernnnenennnen.s 351
Street v. Smith, 75 Neb. 484. ... ..o ivuiiinrrnnerennnnnnnnn. .. 534
Streeter v. Stalnaker, 61 Neb. 205........0.0uvnevnrnerennenns. 153, 282
Strickland v. Parlin & Orendorf Co., 118 Ga. 213......vuvenr..... 690
Strong v. American Central Ins. Co., 4 Mo. App. 7...... veseseave. 840
* Strong v. Strong, 102 N. Y. 69....c0vvvereernnnnnnnns, [P 674
Stuart v. Bank of Staplehurst, 57 Neb. 569........0.00.... P 403
Sulpho-Saline Bath Co. v. Allen, 66 Neb. 295....000vnvnenrnennn.. 483
Sweeney v. Sweeney, 119 Ga. 76............... tesssrteerecienans 676
Taloe v. Gould, 10 Barb. (N. ¥.) 388....000eeurrnverrnnnns. eeaes 353
Taylor v. Sullivan, 45 Minm 309.........0cieurveenrnnenennenn.. 194
Taylor v. Taylor, 59 N. J. Bq. 86.......cuuirinrnrnrnrninnnnnnn, 601
Tecumseh Nat. Bank v. McGee, 61 Neb. 709.....vuurvnrnnnnnnnn.. 258
Teegarden v. Burton, 62 Neb. 639............c00vvurvnvnrnnnnn.. 634
Thatcher v. County of Adams, 19 Neb. 485. ... .cveunrerenrnnnnn.. 706
Thomas v. Carson, 46 Neb. 765.......c0vurenenenrnnenrnnnnnnnn.. 63
Thomas v. Franklin, 42 Neb. 310........0vuvunevnnnnrrnmnnnnn.. 192
Thomas v. McCue, 19 Wash. 287.......c.uiuvuvrrrnrnrnnnnnnnn.. 674
Thomasson v. State, 22 Ga. 499.......co0viiienrennnnirnnnnn... 827
Thomson v. Shelton, 49 Neb. 644...........o0veenrnennernnunn... 628
Thorne v. First Nat. Bank, 6 Kan App. 194.. . oeiiiiiinnn..., 217
Thornton v. Boyd, 256 Miss. 598............0uiuinueniniinrnnnn.. 831
Tingley v. Bellingham Bay Boom Co., 5 Wash. 644................ 450
Toledo, W. & W. R. Co. v. Harmon, 47 I1L. 298.............0...... 699
Troup v. Horbach, 57 Neb. 644, . i 294
Tukey v. City of Omaha, 54 Neb. 370............. et ieereeaana 18
Tullis v. Fridley, 9 Minn. 68..........000vvennnn... Geteurietnaann 189
Turner v. O’Brien, 5 Neb. 542..... e e e et ia et 841
Ulrich v. McConaughey, 63 Neb. 11.......... tossnans N 605
Union Ins. Co. v. Barwick, 36 Neb. 223.......c0uvnvuurnrnnnn.... 297
Union P. R. Co. v. Keller, 36 Neb. 189........ ettt tat e, 46
Union P. R. Co. v. Mertes, 35 Neb. 204........0000uvenvnnnnnn.. 108
Union P. R. Co. v. Porter, 38 Neb. 226............. PN ceenae. 749
Union P. R. Co. v. Ruzicka, 65 Neb. 621...... certenes cesrenraans 684
Unlon P. R. Co. v. Thompson, 75 Neb. 464........... esesenan .. 72

United States v. Dickey, 1 Morris (Ia.), *412....... cereraaae ..., 637



xxxii CASES CITED BY THE COURT.

o - PAGE
United States v. Herron, 20 Wall. (U. 8.) 251.....c000vneeeas... 272
United States v. Kilpatrick, 16 Fed. 765......... ceeens tesseeanas 550
United States v. Walker, 109 U. 8. 2568.....cicvnunecencccccnnans 253
Upshur v. Briscoe, 138 U. 8. 365..cc0vecccnccsrscaccnnsiecceess 602
Ure v. Reichenberg, 63 Neb. 899..ccvaciiccncnecccssnceionecnnese 583
Van Dyke v. Van Dyke, 31 N. J. Eq. 176............. ceeenrasans 258
Van Frank v. United States M. B. Ass’'n, 168 Ill. 560........ ees.. 806
Van Horn v. State, 46 Neb. 62....ccceeesvescnnneens eeeerieea... 476
*Vaughn v. O’Conner, 12 Neb. 478 teeeaseerestarassacsrasnsanae 53
Village of Bellevue v. Bellevue Improvement Co 65 Neb. b2.. . 610
Vogt v. Binder, 76 Neb. 361.......c0c000eeenss. ceceerasanes eeess 129
Vogt v. Daily, 70 Neb. 812...... PP - .
Village of Hartington v. Luge, 33 Neb. 623........cc0000eeennnee 371
Village of Osmond v. Smathers, 62 Neb. 509..... P . 18 |

Vollmer v. State, 24 Neb. 838....ccccvicssrsosessronssacsaassaess 457

‘Waggoner v. First Nat. Bank, 43 Neb. 84....c000ccesensinanseas. 101

Walgamood v. Randolph, 22 Neb. 494....cccaaiencncecccnncrcnnes 464
Walters v. Walters, 132 IIl. 467.......... cescessvsnsrasrsesnanes 353
Ward v. Abbott, 14 Me. 275........ teetseesseasassaarecresnanns 278
‘Ward v. Town of Forest Grove, 20 Or. 355..........ccoviiviiannes 22
Washington Township, etc.,, v. MeCormick, 19 Ind. App. 663....... 278
Waterson v. Kirkwood, 17 Kan. 9.......cciiiveiencenreiasannans 634
‘Watriss v. Pirst Nat. Bank, 124 Mass. 571.......... vesssseneses.s D23
Watson v. Cambridge, 167 Mass. 561......... Ceetessensennsenssns 111
Weatherington v. Smith, 77 Neb. 363......... evesreanteasannaan 505
Webb v. Rhodes, 28 Ind. App. 393............... ceeresaaenenonn 677
Weber v. Kansas City C. R. Co., 100 Mo. 194................0 ve.. 684
Webster v. City of Hastings, 69 Neb. 563....... veererasssnnasess 104
Wendell v. State, 46 Neb. 823............... ctesesesresssasenans 647
Westenberger v. Wheaton, 8 Kan. 169......... cesecstssanensssns 186
Westinghouse Co. v. Boyle, 126 Mich. 677.......c.veeenvannnnns. .92
Westlake v. Horton, 85 Ill. 228......... cerecns tesesesasnnienenns 530
{Weston v. Meyers, 45 Neb. 95. ... cccitenensncicrsscannnsene. 435, 439
Whitcomb v. Hardy, 73 Minn. 285...cccceecceassccccrecscnsannnss 674
Whitcomb v. Hooper, 81 Fed. 946....c000veuvcvnncnenns cheenenen 464
‘White v. Crawford, 9 Fed. 371....... Ceescsssetatesa s tsetrnsnnn 600
Whiting & Whiting v. City of Mount Pleasant, 11 Ia. 482......... 475
‘Whitley v. Piedmont & A. L. Ins. Co.,, 71 N. Car. 480............. 57
Whitney v. Lowe, 69 Neb. 87.........cciiiiiiiiiienanss eereiene 85
Whitney, Clark & Co. v. Chambers, 17 Neb. 90.............. .. .88, 634
Wildcat Branch v. Ball, 45 Ind. 213...... srsesansennaes cesieraes 449

Willard v. Tayloe, 8 Wall, (U. S.) 567...ceceeseecsnscscicscsssess 659
Williams v. Bagnelle, 138 Cal. 699.....c00vecvevcrsvsccsacsnacss 831
Williams v. Eikenberry, 22 Neb. 210....cc0c00cceseanscassscess. 144
Williams v. Gardner, 22 Kan. 122....c.00000000cvcccceccsccscrs. 186



CASES CITED BY THE COURT. xxxiii

. PAGE
Williams v. Inabnet, 1 Bail. (8. Car.) 7 . N 689
Wilson v. Arrick, 112 U. 8. 83. ... ittt 253
Wilson v. Eggleston, 27 Mich. 257...... ...t 137
Wise v. Ray, 3 G. Green (la.), 430......... ... v, 450
Wolf v. Great Falls Water Power & Townsite Co., 15 Mont. 49... 663
WolIf v. Stix, 99 U. 8. L.ttt 129
Wolford v. Cook, 71 Minn. T7....cciuiniiiiiiinriinenoaasnncuens 89
Wood v. Pennsylvania R. Co., 177 Pa. St. 306............. e 159
Wright v. State, 136 Ala. 139....... .. it 676
Wright v. Waller, 127 Ala. 557. ... viitiriiiiinenareninneena 687
Wuerfler v. Trustees of Grand Grove, W. O. D., 116 Wis. 19...... 297
Wyman v. Bowman, 127 Fed. 257. ... .ot 662
Yates v. Milwaukee, 10 Wall. (U. S.) 497......ceriiiieiiininnnn 679
Yick Wo v. Hopkins, 118 U. 8. 356.....c0ciiiiniiniiniinennnn.n. 38
Zimmerman v. Canfield, 42 QOhio St. 463.......... ..ot 219

Zimmerman v. County of Kearney, 33 Neb. 620............... ... 286






STATUTES AND CONSTITUTIONAL PROVIS-

IONS CITED AND CONSTRUED.

NEBRASKA.
CONSTITUTION. PAGE
- o S T 753
Art. T, S€C. 16. ... uenniiuiiinseneeninornessrneesenaraneconnonnes 621
T S T T S 389
7 I 211
P o R 0 R I 192, 473
Art. IIL, Ss€C. 1B, .ottt ittt iieaeanenennenenonnoneneens 369, 476
ATV, SEC. Bttt it ettt ettt i it 196
Art. V, sec. 19. 0.t iiiii ittt et ie e, 553
Art. V, 8€C. 24. . . it i e e e e et e SN 554
ATt. VI, 8€C. 2. .. i ittt i i ittt it e RPN 652
Art. VIIL S€C. . u.inieiiiiiiii it iiiiiitteiete it enannennens 206
- o A . G T T 435
Art. XI, sec. 4. ..o iveeininninnn, fe e et e e es e re st et e, G4
Art. XID, S8C. 2.ttt ittt ietitie e, 328
Art. XV, 8€C. L.ttt iiieiien ittt eetetneonnareeennannnn 381
Art, XVI, SEC. 15, .. itinieninennnanernnnnnnanacnnnnnns. R 55
SESSION LAws
~ 1870.
0 S 55
1879
L L T 164
P. 240, s€C. 10, . et trniiiit ittt ittt tttaeeeaa, 190
' 1883.
L] (T L 412
. 1885."
L0 1P 703
1895.
L0 T 391
: 1899
L0 T T I 472
(xxxV)



XxxVi STATUTES, ETC., CITED.
1901, PAGE
Ch. 29............. e e teeeeteeeeutteenitiaseeseieticetannasaaannn 380
Ch. 29, sec. 127.....ccvvriiiinennnnnnss e eeretieene eseresaes 391
Ch. 29, secs. 129, 135, 140 ........uiiirriieeenrnnncennonnnnes 392
Ch. 29, 8eC. 146....00tuuuienrecooinneanrooceaesionaantssoncannea 393
1903
Ch. 17, BEC. 132, .. 0uiuiereriiinsasnecsssnasassosesssssacsaananes 773
L 1 T R 713
Ch. 73....... St taseaaee.eereratet o etaesatetatarcnsattaoanan 477
L] T 2 Y 665
REVISED STATUTES, 1866.
e, D048, .. vvrereneeennseerennosneernnncacsacsessssasracnns vee. 500
GENERAL STATUTES, 1873.
Ch. 14, P. 268...itniniiiinnietnitniataeeerastoteasanseneessannns 55
Ch. 51, 86C. 9...ccveiiiiirienrunrareerraronsonansnnns PP 416
Ch. 58, SeCB. 573, 586 . . cvuueereueeniatatoresrarancoscsoseeanennes 830
Ch. 67, p. 959.......... U 285
ANNOTATED STATUTES.
Secs. 4543, 4567 .oie ittt it ettt ettt aeiae e 616
Secs. 5027, 5029, 5051, 5067....c.vuiruiiirnrarniaceasscrnsonsnnns 254
LT CE 3T 37 U AR 244
Secs. 5682, 5683, ... ieiiiiiiiiiitiiriiiiraetie s ittt 190
SeC. 6014 ... v.iiniiiiiittioaiicassactettteraaaneattocereaanann 71
YO 371 1 U PR 505
SeC. BT830 tenriniiii ittt et it 510
FS YO 1T R 562
L= T 3 & J 565
Secs. 9360-9362 ... ...ttt i e 616
Sees. 11062, 11128, .. .. iiuiiiiniineinnrenenssensesatonenoennnnen 261
S0, 11070 .viiiiitiii ittt ettt ettt ettt e 107
COMPILED STATUTES.
1881.
Ch. 13, s€C. 1L, .. i uiriiriiiiriiiiereeenecniesenoresssscnennanans 830
Ch. 14, 86C. 60...00uciinrrireorenseseriosronncsonssssacssnsananns 830
Ch. B0, 8€CS. 5, 25. ... tirireensrverocinnscnsnsssonnesasannananos 828
Ch. 80, art. I, sec. 19........ ettt ee et aaetete e erosrannsenanes 202
1901
Ch. 126, 86C. 161... .. cieirrrereeereneannenennns e teieereanana 81
Ch. 13, art. IT, sec. 183 .. .. . iitriiiiiiiin i iiii it iiiniinnnennns - 127
Ch. 26 ..ovvvueunnnns e ettt 391
Ch. B0, 86C. 25...c0veeunvrcnnnnranennecannns @it reeiterieaan 773
Ch. 77, art. I, 8eC. 112, .. inuiniiiitiii ittt neneoneanannannn 131



Ch.
Ch.
Ch.
Ch.
Ch.

Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.
Ch.

‘Ch.
Ch.
Ch.

* Ch.

Ch.

STATUTES, ETC., CITED. xxXVii

1903. PAGE
12a, sec. 22.....0c00000e ceetreranns cessesianes esesracssannn 124
77, art. I, secs. 28, 40..c0vevvnnicnnianne ceesetrecenene veeees 199
77, art. I, sec. 48......... Caesiearesscsnaantecrsasaansn teeanes 198
77, art. I, 8€C. B55.evveraneserocasessssisanscansenns ereae .e. 200
78, 8€C. 30..cvvreeerrancesssonssvosnns e eeeesesssesesassoanse 1654

1905.
T, 8BC. 22. .. cerersurierronssoesotnsasacscssnssssstnansasnane 6.
12a, SEC. 40. . cureerenrrrennreentasceeantastinionotscenoanans ‘16
120, 8€C. F01@. . .vvvvuiistrenrnenerronenssasaasscssscncssnnss 19
120, 5€6S. 143, 144, .o\ vreeiienneeriiineneirenirreonannassn 17
14, art. I, secs. 40, 101. ... .coveiiiinnerniiinnreitirinnnna, 370
14, art. I, sec. 69, subd. XV ... oiiiiiiiieirinnninnnnienennnn 165
14, art. I, 8€C. TTereenneerinnueinieeiineeinuerentenansecnns 679
16, SEC. 83. . .uutiineeinneeianarnreationtasinactittiianisins 273
16, SEC. 124, . uiutnnevnnrnenaanieoraniaornntietstiierenaenes 442
16, SEC. 154. ...t tiiuenianeronnsassansntosososenctesssasnnnns 652
20, secs. T, 15....0ovuiinnnnntn e teraeerereacat et taaeeas 367
20, s€c8. 8, 11, 15. .. iiineninriinnnnencnennnnnas A 55
20, 88C. 10. . iiuutiiiiieraei ettt eaes 50
20, 8€CS. 12, 26...0utiieientteiiiiiotiiterasaroittitsiteiaoas 49
23, 8€C. 2. ...ttt iiienans e eeiataree e 353
25, SEC. 22...ueinunornirriatertrotatattaieenttstaitettrraans 743
28, 8EC. 1T . .. eieernerereianuunnniosanscnnsonasnannscananonas 247
32,508, 8, 5, 8, 9.urriiiiieiiiiiiiiie it iireiieiea e eteee 450
82, 8BC. 9. .. ittt intteaetereaats ettt tactataaenennan 134
87, SECS. 1-3. .. ciiiiitrierrenioviinnccanncoctsatenannnaenns 519
67, 8€C8. 11-13. ... i ittniietreenuineenecnraiasesonssenacasnnns 518
67, seC. 14. ... .cviinninnnnnnns e eseaieeesieeseratte et eeaas 520
72, art. VII, 8ecs. 1-5.c.ciiienreniiieracnnrsscrnctcananannas 328
73, 86C8. 57, B9, 6l.c.iennernrinnieeneeceneovrcnerecnnnnnnees 171
73, 8eC. Td.vveiiieanunanas teeo.seesaiesatoncassocssnsnsss ... 448
77, art. IX, 8668 1, 2.uviiniarnnrieneiionannnnnnnns e ereeeen 582
77, art. IX, secs. 3, 4, 5, 8.viieeiiiiiiiiiiiiiiiiiiiiienie,, 583
77, art. IX, S€eS. B-Teuet coviieriiereiinetennceronnnennanns :. 245
77, art. IX, 8€C. 15,0 viieiriiioiiieressoreineerennroncenannns 703
77, art. IX, S€C 45. .. cieiiriiiiieieietiirecacnnsnnnnenenns 246
78, sec. 46...... seseeracnnn eeesetesesteretasestasetnsnnsonons 273
78, sec. 108......... eisecesecestsascsssnicaterasaaaagnnn ve.. 636
83, art. VII......... Ceeerrennrnes Cerreeieniriiena. veeve... B53
83, art. VII, sec. 3...... tessvesetecasesenias ceeresneas vevecss DB4
83, art. XIII, s8€C. 27...ucivceeerniiversecessascsresnsasnns e 273
89, art. I, secs. 15, 16...vveeereeninieninrcnrenaranns [ 212
93a, art. I, 8eC. 40....00viererirrrrannncsnrnsans Ceeresennen 272



xxxviii STATUTES, ETC., CITED.

CopE, PAGE
B0, 22 ittt it e e e, 86
808, 24, 0. . ittt e i it e e i e 782
BeC. 4D it i i e e e, 533
T TR 504
ST 495
BeC. 182 i e e e e 754
BEC. 144 i i i e e e e e 464
- 2 465
LT 184
T b 186
=T 3 713
S T 650
BeC. B4l L e e 228
B8C, 344 i e e e e 613
T 1 361
BeC. 806 .. e 64, 73
e, 431 e e e e e 348
e 602 . e e e 403
Secs. 602, 608. ... .t e e e 640
Secs. 602, B10. ... .. i i e 52
Sec. 605 ...t i i i e e e, 641
Secs. 648, 649, ...ttt e e 399
BEC. 681 ittt i e e e e e e e 665
SeC. 1004 .. e e e e 362
SeC. 1010 oot e e i e et e 347
CRIMINAL CODE.

SEC. 212G vttt e e e e e e e e, 618, 650
Secs. 355, 368. . .iiiiii it it e e e e e e, 815
LT T . 147

UNITED STATES.

CONSTITUTION.

- o A - T T 621

COMPILED STATUTES.
Vol. 3, P. 3428, 8eC. 16. ... ieuieiinritennennernesescensennnnnnns. 120
Vol. 3, p. 3428, seC. A7, .. .. ittt it itiinernrenncennenns. 117, 123

) REVISED STATUTES.
BeC. 2477 1eiriiiiiiiiiiiieiienienaaisans Cetiecetericttereernans 283



CASES DETERMINED

IN TEE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1907.

PATRICK J. FITZGERALD V. STATE OF NEBRASKA.
FLep JANUARY 5, 1907. No. 14,751,

1. Rape: EVIDENCE. The testimony of the prosecuting witness alone
will not support a conviction of the crime of rape. Her testimony
must be corroborated by other evidence.

2.

: COBROBORATIVE EVIDENCE. Evidence that a young man has
been “keeping company” with a young woman under 18 years of
age, and that they were frequently together, does not of itself
.corroborate her testimony that he was guilty of the crime of
rape under the statute.

"ERROR to the district court for Chase county: LESLIE
G. HURD, JUDGE. Reversed.

W. 8. Morlan and C. W. .Meeker, for plaintiff in error.

Norris Brown, Attorney General, W. T, Thompson and
J. L. McPheely, contra.

SEDGWICK, C. J.

In the district court for Chase county the defendant was
found guilty upon an information charging him with the
crime of rape. It was alleged that the prosecuting wit-
ness upon whom the crime was committed was then under
18 years of age and not previously unchaste, and that
the defendant was r:ore than 18 years of age. The de-

4 )
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fendant has brought the case here for review upon petition
in error. Several errors are assigned, but the principal
question presented is as to the sufficiency of the evi-
dence to support the conviction. The prosecuting witness
testified positively to facts constituting the crime, and the
defendant as positively denied that he ever had sexual
intercourse with her. In this state the testimony of the
prosecuting witness must be corroborated by other evi-
dence or the conviction cannot be sustained. The im-
portant question, then, in this case is whether there is
sufficient evidence in this record supporting the testimony
of the prosecuting witness to justify the conclusion,
beyond reasonable doubt, that she ought to be believed
rather than the defendant. If there is some testimony
given, or some circumstances proved, substantially cor-
roborative of the testimony of the prosecuting witness, the
issue of guilt or innocence of the defendant must be sub-
mitted to the jury, and the finding of the jury is con-
clusive of the matter.

‘It appears from the evidence of the prosecuting witness
that she first became acquainted with the defendant about
one week prior to the first day of Jume, 1904. She
became 18 years of age about four months later. The
defendant was then about 29 years of age. They were
in each other’s company more or less for several weeks,
when she went to Colorado. He also went away and was
gone until some time in October. They then were in each
other’s company more or less until the following Ieb-
ruary, when she testifies: “He was engaged to another
girl, and I did not have anything more to do with him.”
In the following June the defendant was married to a
Miss Hoffmeister. On the 20th of September, 1905, the
prosecuting witness gave birth to an illegitimate child.
She at once caused the defendant to be arrested upon a
charge of bastardy. She testifies that she never told any-
one of her condition prior to the time of the birth of
her child, and never charged the defendant with the crime
for which he is now being prosecuted until that time. No
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one but the prosecuting witness testifies to any improper
conduct between herself and the defendant during the
time that they were keeping company together. Soon
after the hearing before the examining magistrate upon
the charge of bastardy, the prosecuting witness made this
complaint charging the defendant with rape. The inter-
course which resulted in her pregnancy took place in
December, 1904, three months at least after the prose-
cuting witness became 18 years of age. If he was guilty
of the crime of rape the act took place during the few .
weeks of their acquaintance from the latter part of May
to early in July of 1904. She testifies that it took place
on the evening of the first of June, about one week after
she first knew him. It will be seen that there are many
things connected with the history of these transactions
that tend to weaken the force of her testimony. The jury
might properly consider these things in weighing her
testimony as against the positive denial of the defendant,
but, in the absence of circumstances of this nature, it is
still necessary that her testimony should be corroborated.
The necessity of corroboration in such cases was con-
ceded upon the argument by counsel who appeared in
behalf of the state, and it was insisted that corroboration
of the testimony of the complaining witness is found in
the fact that the parties were frequently together, thus
showing an opportunity to commit the crime, and also
in the testimony of the defendant himself. The defend-
ant was asked how many times he called upon the young
woman, how often he saw her and where, and was asked
to fix the dates of these matters. He testified that he
saw her several times during the few weeks immediately
-after becoming acquainted with her; that on some occa-
sions he took her out to ride; that he called at her father’s
house to see her, and spent the evening with her on
several occasions, and that on one occasion he spent an
evening with her at the house of a neighbor where two
other young people also were, on which occasion the prose-
cuting witness testifies that the alleged crime was com-



4 NEBRASKA REPORTS. [VoL. 78

Fitzgerald v. State.

mited. The defendant was unable to state the exact
number of interviews that he had with the prosecuting
witness, and was wholly unable to fix the dates of these
respective interviews, Upon some other similar matters
his testimony was also indefinite. That he was not able to
be more definite upon these immaterial matters does not
tend to corroborate the testimony of the prosecuting wit-
ness, particularly in view of the fact that she was unable
to be any more definite upon these matters herself. The
evidence was taken nearly two years after the matters
inquired about, and it is possibly not strange that neither
party could be more specific in regard to these particular
dates. That these young people were keeping company
together, and so were frequently by themselves, and had
opportunities to commit such a crime, does not tend to
prove that a crime was in fact committed. All of the
circumstances proved by evidence other than that of the
prosecuting witness were equally as consistent with inno-
cence as with guilt. The argument.for the prosecution
upon this point was somewhat confused with conditions
that sometimes exist in prosecutions for seduction. When
the act of intercourse is proved, and the question is
whether it was under promise of marriage, the evidence
of courtship and intimate relations between the parties
furnishes evidence of the promise which legitimately
follows. But such evidence does not prove, nor tend to
prove, the commission of the act itself which in this case
constitutes the crime. The evidence of the prosecuting
witness as to the act is wholly uncorroborated. She tes-
tifies that on the evening of the first of June, 1904, which
was, as before stated, about one week after her first
acquaintance with defendant, she and the defendant were’
invited to spend the evening at the house of a meighbor
with another young woman and gentleman; that accord-
ingly they went early in the evening, and, after some
considerable conversation with the other young couple,
the defendant and the prosecuting witness went into an
adjoining room, and there, while the door between the
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two rooms was left open, and the other couple remained in
the room they had left, the criminal act was committed
by the defendant while she was resisting to the extent of
her power. This is denied by the defendant, and the evi-
dence of the gentleman who was in the adjoining room
tends strongly to corroborate the defendant, rather than
the prosecuting witness. He testifies that he knew noth-
ing of the transaction testified to by the prosecuting wit-
ness, and that he did not know of anything that indicated
any such transaction nor any impropriety between the de-
fendant and the prosecuting witness on that occasion.
The prosecuting witness says that she was crying after-
wards, and that the young lady who was with them ob-
served it, but the young lady herself was not put upon the
stand.

2. There is another matter connected with this prose-
cution that ought to be mentioned. It is contended on
behalf of the defendant that there was misconduct on the
part of the attorneys for the prosecution in two particu-
lars. The county attorney who assisted in the prosecu-
tion was first employed to conduct the proceeding upon
the charge of bastardy, and it is contended that, after
having been so employed, he should not be allowed to
prosecute the defendant upon the more serious charge
of rape. The statutes in this state are very jealous of the
conduct of the members of the bar in prosecuting erimi-
_ nal cases. Chapter 7 of the Compiled Statutes relates to

the qualifications and relations of attorneys, and section
22 of that chapter provides: “No prosecuting attorney
shall receive any fee or reward from or on behalf of any
prosecutor or other individual, for services in any prose-
cution or business to which it shall be his official duty to
attend; nor be concerned as an attorney or counsel for
either party, other than for the state or county, in any
civil action depending upon the same state of facts upon
which any criminal prosecution, commenced or prosecuted
-shall depend.” A prosecution for bastardy is a civil
action. The object is to require the father to assist in
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the support of his child, but the form of the proceeding
is criminal, and it may be brought in the interest of the
mother of the child, or in the interest of the public, or in
the interest of both, and it is generally presumed to be
in the interest both of the mother of the child and of
the public. There might be circumstances undér which it
would be improper for an attorney to prosecute a defend-
ant upon the charge of rape arising out of the same trans-
action in which he had been employed to conduct bastardy
proceedings. If he had conducted bastardy proceedings
in the interest of the mother of the child, and his com-
pensation therefor was expected solely from the proceeds
of that litigation, and the circumstances were snch that
there might be a justifiable suspicion that, to aid his pro-
ceedings in bastardy, be had caused a charge to be pre-
ferred against the defendant charging him with rape
arising out of the same transaction, the court might justly
interfere to protect the defendant. But, on the other
hand, it is proper, where circumstances require it, that
the county attorney should, in behalf of the county, assist
in the prosecution of the proceedings in bastardy, and
his having done so would in nowise disqualify him from
performing his duties in behalf of the state in prosecut-
ing the defendant for the crime of rape, if the evidence
seemed to justify it. e do not find in this record any
evidence tending to show any disqualification of the
county attorney to prosecute this case in behalf of the
state. The objection, therefore, based upon this ground
was properly overruled. The county attorney, however,
did not prosecute this case alone. Other counsel assisted
him. Such counsel should observe the same care that
the law requires of a sworn officer of the state to avoid
violating the rights of the accused. He must “employ,
for the puropse of maintaining the cause confided to him,
such means only as are consistent with truth.”” He must
not pervert or misrepresent the evidence against the de-
fendant, nor state things not in the evidence as facts,
nor appeal to passion or prejudice or any other un-
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worthy motive to obtain a conviction, nor urge any-
thing against the defendant that does not legitimately
and fairly tend to establish his guilt. The complaint in
this case is that the assisting counsel in his argument to the
jury used inflammatory language; that he stated matters
to the jury as facts that were not in the evidence; and
that he assured the jury of his positive belief as to the de-
fendant’s guilt. There is no doubt that such conduct on
the part of the prosecuting attorney would require the in-
terposition of the court. A conviction obtained by such
methods could not be sustained. There is in the record
what purports to be a part of the argument of counsel
who was assisting the official prosecutor. It does not
appear to be sufficiently authenticated to justify us in
acting upon it. We have, however, in view of the impor-
tance of the question presented, examined it with care.
It does not appear that statements were made by counsel
of such important facts, not justified by the record, as to
require a reversal of the judgment on that account. The
appeals for conviction are not in all respects as calm and
deliberate as might be expected from counsel occupying
so responsible a position, but we do not find in them any
deliberate and vicious appeals to the passions and preju-
dices of the jury. No particular expressions in this argu-
ment are pointed out by opposing counsel as objection-
able, and we find none so violent and prejudicial as to
vitiate the verdict of the jury. If the attention of the
trial court had been called to the character of the remarks
of counsel, he would no doubt have been advised to use
more temperate language. It does not appear to be neces-
sary to discuss other matters mentioned in the briefs.
Because the evidence of the prosecuting witness is not
corroborated, the judgment of the district court is re-
versed and the cause remanded. _
REVERSED.
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DELL TITTERINGTON V. STATE OF NEBRASKA.
Frep JANUARY 6, 1907. No. 14,651,

1. Evidence examined, and held sufficient to sustain the verdict.

2. Rulings of the trial court upon the introduction of evidence and the
giving and refusal of instructions examined, and held not preju-
dicial to the defendant.

ERROR to the district court for Lincoln county: HAN-
SON M. GRiMES, JUDGB. Affirmed.

J. G. Beeler and A. Muldoon, for plaintiff in error.

Norris Brown, Attorney General, W. T. Thompson, L.
E. Roach and Wilcox & Halligan, contra.

LETTON, J.

This is the second time this case has beem before this
court. Upon a former appeal the judgment of the district
court was reversed for the refusal to give an instruction
requested by the defendant. A new trial has been had and
the defendant has again been convicted, from which judg-
ment he appeals.

The defendant contends that the evidence in the
case is insufficient to sustain a verdict of conviction. The
evidence shows that Bentley, the prosecuting witness, had
delivered certain cattle to the defendant to be pastured at
an agreed price; that part of the cattle had been re-
turned by the defendant; that part of them had died, leav-
ing five animals in the defendant’s hands which he had not
accounted for. The prosecuting witness testifies that he
never consented to the conversion of these cattle by the
defendant, and that the same have not been returned to
him. On the other hand the defendant testifies that in
October, 1903, Bentley purchased a mare from him for
$125; that no time was fixed for the payment of the money
and that no note was taken for it; that on August 27,
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1904, the defendant, with one Hostetter and Etchinson,
and the restaurant keeper, Otto Weil, were in the Vienna
restaurant at North Platte, Nebraska, when Bentley came
in; that they had a conversation there with reference to
the amount owing from Bentley to him for pasturage, and
that it was there agreed that Titterington should apply
the value of the five head of cattle in his possession upon
the amount Bentley was owing him for the horse. Since
the main controversy in the case is as to whether or not
there was a settlement between the parties at this time
whereby the title to the cattle passed to Titterington, it is
necessary to scrutinize the testimony as to this conversa-
tion very closely. Titterington testifies that he, Etchinson
and Hostetter were in the restaurant at dinner; that
“Bentley came in, and he asked me, as usual, how much
he owed me yet. I told him that I did not know. He
said: ‘How much do I owe you on the pasture bill? 1
told him that I did not think the pasture bill was very
big, but that he still owed me for the mare. He said his
horses were knocked out; that his crop had been knocked
out, and that he did not know when he would ever get
the money to pay it. I asked him if he would turn the re-
mainder of these cattle on the account. He said he would.
Q. What if anything was said about the mare? A.
Nothing, only my remark that there was not much upon
the pasture bill and that the mare was back yet, and I
asked him to turn the five head of heifers on the whole
account. * * * Q. Have you related the whole con-
versation with reference to what took place there in the
Vienna restaurant? A. In regard to the trade, I think
I have. Q. As to the trade, that you took in the heifers
on the account that was due you for pasturage on the
cattle? A. Yes, sir.”

Hostetter testifies: “Bentley came in there, and asked
Titterington how much he owed him, and Dell told him he
did not think the pasture bill was very much. He asked
him something about a horse. I do not remember exactly
what he did say, and Dell asked him about turning those
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cattle over to him that was up there upon the bill, and he
 said: ‘All right”” He further testifies that they were
still talking when he went out. Etchinson says: “We were
in there eating dinner, and Bentley came in, and sat down
opposite him, and asked him how much he owed him.
Titterington says: ‘I don’t know how much it is exactly.
Q. Go ahead and tell what you heard. A. He spoke about
those cattle then. Bentley says: ‘Have you got the five head
of cattle yet? And Titterington says: ‘Yes.” Tittering-
ton says: ‘We can just turn them on this’ And Bentley
says: ‘Yes” Q. Do you recollect anything further that
was said there? A. No, sir.” He further testifies that
he remained there after Hostetter went out. Otto Weil,
the restaurant keeper, testifies that he remembered of
Titterington and the others being in his place in August,
1904, and heard some talk about cattle, but could not
state what was said. This is all the evidence to “support
the defendant’s contention that the title to the cattle passed
from Bentley to him. Bentley admits that he was present
at the restaurant at about this time, and thinks they had
a talk about the cattle, but did not think they spoke about
the pasture bill. He denies positively that he ever bought
a mare from Titterington, and testifies that he did not
remember of Titterington making the statements in the
restaurant testified to by him. He further testified upon
rebuttal, when asked if in the conversation at the Vienna
restaurant, or any other time, he said to Titterington that
he would sell him the cattle to apply on the payment of
the mare. “No, sir, as I said before, I have no recollection
of anything of the kind. I cannot see why I could agree
in any such way. I never owed Titterington for any mare
or any horse at any time. Q. Did you ever sell these
cattle to Titterington? A. As I said today, I do not re-
member ever selling any cattle to Titterington. Q. Did
he ever pay you for them? A. No, sir.” Roy Spurrier
testified that about October 10, 1904, he asked Tittering-
ton what had become of the Bentley cattle, and he said
that he had hid them; that Bentley owed him for a horse,
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and that whenever Bentley paid him what he owed him
he would get him the cattle or some others in place of
them. George Garman testified that in December, 1904,
he went to Titterington’s house to see him about some
cattle they were short of, and that in the conversation
Titterington said: “The only crooked work I have done
is I stole the Bentley cattle and killed them. He owed me
some money and he would not pay it, and I just took the
cattle” Upon cross-examination the witness would not
swear positively that Titterington used the word “stole,”
but he was positive that he used the words “crooked
work,” with reference to the Bentley cattle. This witness
is corroborated by his brother Frank Garman, who was
with him at the time. Other witnesses testified that
Bentley went to Titterington’s place, and bought the mare
which has been spoken of, while Bentley and one Mrs.
Ingersoll testified that Mrs. Ingersoll bought the mare
early in October, 1903, to match another horse she owned,
and that she sent Bentley to Titterington’s place to get the
mare later in the month, at the time when the defend-
ant’s witnesses testified they saw him there driving the
mare,

In this state of the testimony it is apparent that, if
the jury believed the witnesses for the state, there was
sufficient evidence to sustain the verdict. It is also clear
that the jury were not impressed with the veracity of the
witnesses for the defendant. If they had given them any
credence, there was a sufficient volume of testimony, not
only to raise a reasonable doubt, but to convince them of
the defendant’s innocence. It is impossible for this court
to say from the cold pages of the transcript which of
these witnesses should have been believed, and it is not
our province so to do. The matter was exclusively for
the jury to determine, and with their conclusions upon the
facts we are not disposed to interfere,

Error is assigned for the refusal to give an instruction
to the effect that, if the defendant honestly believed he
had a right to butcher or ship the cattle, under the con-
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tract of purchase made with Bentley, then the jury should
find the defendant not guilty. This assumes there was a
contract of purchase, which is the point in dispute, but
if it be construed as submitting that question to the jury,
it was not so favorable to the defendant as the one given
by the court on its own motion. The court instructed the
jury that, if the evidence showed a settlement, or if it was
sufficient to raise in their minds a reasonable doubt as to
whether or not the defendant and Bentley had a settlement
of their accounts whereby the defendant became the owner
of the cattle, they should give the defendant the benefit of
the doubt, and acquit him. It is clear that the jury must
have entirely disbelieved the testimony of Titterington,
Hostetter and Etchinson as to what took place in the
restaurant, otherwise this instruction must have resulted
in the defendant’s acquittal, and it was as favorable to
him as the evidence warranted.

Other errors are assigned with reference to the refusal
of other instructions and to the rulings of the court upon
the introduction of testimony. We have examined these
instructions and the rulings as to the evidence, and find
nothing prejudicial to the defendant.

Lastly, the instruction given by the court upon the
question of reasonable doubt is assailed as being preju-
dicially erroncous. The instruction is prolix and un-
wieldy, and no doubt it would have been better to have
omitted it entirely or to have given a short and clear in:
struction upon that point. We have often criticised the
practice of the district courts in giving long instructions
attempting to define reasonable doubt, and think the in-
struction under consideration was entirely too long to
serve a good purpose. However, we find no erroneous
statement of the law therein, and certainly find nothing
which is prejudicial to the defendant. The defendant
appears to have had a fair and impartial trial. His rights
were properly protected by the court in its instruections
to the jury.
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The judgment of the district court is therefore

AFFIRMED.

JOHN T. CATHERS, APPELLANT, V. FRANK E. MOORES ET AL.,
APPELLEES.*

FiLep JANUARY 5§, 1907, No. 14,588,

Cities: TorTs oF OFFICERS: AcTION. Unofficial citizens cannot maintain
an action on the behalf, and practically in the name, of public
corporations to recover for the conversions or embezzlements, or
other torts or misdeeds of officials of municipalities and of per-
sons having dealings with them.

APPEAL from the district court for Douglas county:
WiLLs G. SEARS, JUDGE. Affirmed.

Byron G. Burbank, for appellant.

Weaver & Giller and W. J. Connell, contra.

AMss, C.

The petition alleges that the plaintiff is a citizen, resi-
dent and taxpayer of the city of Omaha, and that he
prosecutes the action for the benefit of all other persons
similarly situated for the use and on behalf of the city,
and that he has requested the city attorney to begin and
prosecute a like suit in the name and on the behalf of the
city, but that he has refused so to do, giving as his reason
for such refusal that such an action would be without au-
thority of law. The action was begun against Frank E.
Moores, then mayor of the city, but now deceased, August
H. Hennings, then treasurer of the city, but now deceased,
Charles O. Lobeck, comptroller of the city, and four other
persons, members of the city council. The city is also
named as defendant, and the suit has been revived against
the personal representatives of the deceased defendants.

* Rehearing allowed. See opiniom, p. 17, post.
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The petition alleges, in substance, that in May, 1904, the
council of said city passed, with the concurrence of such
of the defendants as were members of that body, and that
the mayor approved and signed an ordinance purporting
to appropriate the sum of $15,539.75 for the payment of
certain persons for services rendered by them as common
laborers in cleaning the streets of the city, and that the
mayor, treasurer and comptroller had by their concurrent
action disbursed that sum from the treasury in the making
of the payments mentioned. But it is alleged that all the
foregoing proceedings were without warrant or authority
of law, and resulted in an injury and damage to the city
in the sum so paid out, because the laborers for whose
services the payments were made had not, previous to the
rendition thereof, been employed, nor had their wages been
fixed by any authority empowered by law to do said acts
or either of them, although the city charter expressly
enacts that “no laborer or employee shall receive any com-
pensation whatsoever for services rendered prior” to the
time of their employment and the fixing of their compen-
sation by the board of public works and the mayor and
council, as provided by the act. The petition therefore
alleges, in effect, that the persons named were by their
conduct, recited, guilty of a tortious conversion of the
moneys so disbursed, for which they and their personal
representatives were and are jointly and severally liable
to the city. The prayer of the petition is that the de-
fendants, except the city, be charged with, and required
to account for, the moneys so paid out as trustees, and that
the plaintiff have and recover said sum, with interest, for
the use and benefit of the city, and for such further and
other relief as may be just and equitable.

We fail to discover any ground for the interposition of
the equity powers of the court. The cause of action on
behalf of the city, if there is one, which we do not decide,
is in tort for a wrongful conversion or embezzlement, for
which the law furnishes a plain, adequate and speedy
remedy.
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There was an answer somewhat in the nature of a
confession and avoidance, in which it was alleged, among
other things, that the services in question had been act-
ually rendered, and that the payments complained of were
not in excess of their fair value, and that the city authori-
ties and the citizens and taxpayers generally, including
the plaintiff, had had full knowledge of all the circum-
stances, but had made no objection by appeal from the
allowance or payment of the claims or otherwise, except
by the beginning of this suit some months afterwards.
There was a trial without a jury and a judgment of dis-
missal, from which the plaintiff has appealed.

The transcript is not accompanied by a bill of excep-
tions, but there are annexed to the judgment entry, as
though a part thereof, certain special findings of fact up-
holding the allegations of the answer, and “by reason”
of which, as the journal recites, the court “found generally
against the plaintiff,” that is, found, in effect, that the
plaintiff is without equity. What the force and effect of
these special findings might in other circumstances be,
it is, in our opinion, unnecessary to decide. If, as we have
already intimated, the petition had been filed by and in
the name of the city of Omaha as plaintiff, we are of
opinion that it would have presented no matter of equi-
table cognizance; but we are equally convinced that it pre-
sents no matter which the plaintiff is entitled to litigate
in any form of action in any court. The courts in this
country have gone to extreme lengths in entertaining suits
by taxpayers against local boards and officers to restrain
the latter from entering into unauthorized or irregularly
executed contracts, and from wrongfully and unlawfully,
or, perhaps, negligently, disbursing public moneys or dis-
posing of public property; but the origin and foundation
of jurisdiction in all such actions is that the plaintiff and
others similarly situated are without other remedy ; that is
to say, that, unless the court shall exert its equity powers
to prevent the doing of the threatened act, the plaintiff or
taxpayers will have no means of repairing the damage



16 : NEBRASKA REPORTS. [VoL. 78

Cathers v. Moores.

after it has been comnmitted. But this, in our opinion, is
the limit to which the court could go with safety, even
if principle were supposed to extend further. The result
of an action like the present, if one could be maintained,
would, of course, have the same quality of conclusiveness
with respect to parties and privies as has a final judgment
in other similar cases. It seems to us that the truth of the
proposition is so obvious as to call for no argument in its
support ; that the policy would be an extremely hazardous
one which would permit unofficial citizens to constitute
themselves public agents, and to begin and prosecute ac-
tions on the behalf, and practically in the name, of public
corporations to recover for the conversions and embezzle-
ments, or other torts or misdeeds of officials of municipali-
ties and of persons having dealings with them. The op-
portunities for collusive actions and judgments, and for
taking advantage of the incompetency and irresponsibility
of plaintiffs, which such a practice would afford are too
manifest to require specification. Omnly less injurious to
the public interests would be the confusion and embar-
rassment into which municipal affairs would be thrown
by the encouragement that such a practice would afford
for the gratification of personal and political prejudice
and rancor, and the multiplicity of litigation to which
they would almost inevitably give rise. It may well be
doubted whether under such circumstances honorable and
responsible persons could be induced to accept office, or, if
they should do so, whether they would not be so hampered
and annoyed as to render the due discharge of their neces-
sary functions extremely difficult, if not practically im-
possible.

Section 40, ch. 12a, Comp. St. 1905, provides that “the
city attorney shall attend to all cases in any court in this
state, except in the police court, and appeal cases there-
from, wherein the city may be a party, plaintiff or defend-
ant, or a party in interest,” except in those cases in which
he shall have a personal interest, and in such cases the
mayor and council are directed to appoint some other
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person to act temporarily in his stead. By sections 143
and 144 the mayor and council are given general legis-
lative and administrative control over the affairs of the
city, and of the prosecution and defense of suits by it and
on its behalf. In our opinion, these provisions are ex-
clusive, and the city or its officers cannot be put to the
trouble, annoyance or expense, or required to incur the
risk, of litigation in suits of this character instituted by
persons having no special or peculiar interest, and suffer-
ing no particular injury.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

OLpHAM and EppERsON, CC., concur.

"By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
AFFIRMED.

The following opinion on rehearing was filed July 12,
1907. Judgment of affirmance adhered to:

1. Cities: TorTs OF OFFICERS: ACTION. A resident taxpayer of a munic-
ipal corporation may maintain an action against its officers who
have squandered or dissipated its funds, or paid them out for an
unlawful or unauthorized purpose, to recover such funds for the
use and benefit of the corporation where its proper law officer
neglects and refuses to prosecute such an action.

2. : : . To entitle a taxpayer to a judgment in
such a case, it must appear that the municipality could have
maintained the zction in the first instance.

LiasrLrry. Where a municipal corporation receives and
retains substantial benefits under a contract which it was author-
ized to make, but which was void because irregularly executed,
it is liable in an action brought to recover the reasonable value
of the benefits rcceived; and where it has paid for such benefits
it cannot maintain an action to recover back such payment.

: CramMs: AcCTION BY TAXPAYER. A taxpayer who hasg full
knowledge of the allowance of a claim by the municipal authori-
ties, and is afforded an opportunity to appeal from such allow-

4,
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ance, and fails to avail himself of that remedy, is not thereafter
entitled to maintain an equitable action against the officers of
the municipality to recover the money disbursed upon such
allowance.

BARNES, J.

By our former opinion, aente, p. 13, where a general
statenent of the facts of this case will be found, it was
held that “unofficial citizens cannot maintain an action
on the behalf, and practically in the name, of public cor-
porations to recover for conversions or embezzlements, or
other torts or misdeeds of officials of municipalities and
of persons having dealings with them.” Having been con-
vinced by appellant’s brief, on his motion for a rechearing,
that the rule above quoted is too broadly stated, a re-
hearing was allowed, and it is now strenuously contended
by the appellant that we are committed to a contrary doc-
trine. In support of this, our attention is directed to
Shepard v. Estcrling, 61 Neb. 882, where it was said:
“There is, it is believed, no serious question about the
right of a taxpayer to maintain a suit to restrain the
governing body of a municipal or public corporation from
making an illegal disposition of public funds or property.
Tukey v. City of Omaha, 54 Neb. 370. And on principle
it wonld seem that a taxpayer should be permitted to en-
force for the benefit of such corporation a right of action
which its governing body has refused to enforce. If a
taxpayer, to avoid the burdens of needless taxation, may
sue to prevent public officers from squandering public
money, there is, it seems to us, no good reason why he may
not also commence and prosecute to judgment an equitable
action for the enforcement of a corporate claim which the
officers of the corporation have refused to enforce. Hstate
of Cole, 102 Wis. 1; Quaw v. Paff, 98 Wis. 586; Frederick
v. Douglas County, 96 Wis, 411.” We are satisfied that the
rule above stated is supported by the weight of modern
authority, and it may be said that a resident taxpayer of a
municipal corporation may maintain an action against
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its officers who have squandered or dissipated its funds,
or paid them out for an unlawful or unauthorized pur-
pose, to recover such funds for the use and benefit of the
corporation where its proper law officer neglects and re-
fuses to prosecute such an action, and to this extent our
former opinion is hereby modified.

This brings us to a consideration of the merits of this
controversy. The record is composed of a transcript of
the pleadings and the findings and judgment of the trial
court, but contains no hill of exceptions. It appears that
the pleadings are sufficient to support the findings, both
general and special, and so it only rcmnains for us to
determine whether the proper judgment has been rendered.
It appears that the legislature of 1903 passed an act
creating a new charter for the city of Omaha. This act,
for some unexplainable reason, contained an emergency
clause and went into, effect on the 2d day of April, 1903,
which was the date of its approval. Among other pro-
visions it contained the following: “The board of public
works shall appoint all inspectors, laborers and all other
employees necessary to carry out the provisions of this
section, subject to the extent and limit of the funds pro-
vided by the mayor and city council for the purpose; and
said board of public works shall present the names of all
such inspectors, laborers and all other employees, to-
gether with the time covered by such employment and
their compensation for the same to the city council and
city comptroller, and said appointments shall be con-
firmed and the compensation shall be fixed by the mayor
and city council before said inspectors, laborers and all
other employees shall enter upon their duties as such.
any compensation whatsoever for services rendered prior
And no inspector, laborer or other employee shall receive
to such fixing of the compensation and confirmation.”
Comp. St., ch. 12a, sec. 101e. When the act took effect
there were working upon the streets of the city a large
number of persons who had theretofore been regularly
employed for that purpose. The city, through its board
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of public works, mayvor and council, failed to comply with
the charter provision above quoted until after the ex-
piration of the months of April and May of that year.
The laborers did full service, and carned the money which
they subsequently received frem the city, and the city it-
self was benefited to the full exteat of the money paid out
for the-labor thus performed, which was actually neces-
sary to keep the strects of the city clean and in a sanitary
condition. In fact, the services performed were necessary
for the health and welfare of the city. The pay-rolls of
said employces, which formed the basis of the claims in
question, were duly certified to by the foremen in charge of
the different departments under which the employees were
working, and were finally certified and sworn to by the
city engineer before they were presented to the city council.
The claims were also investigated by the proper com-
mittees, and on February 19, 1904, a concurrent resolu-
tion was adopted by the mayor and city council, as fol-
lows: “Resolved by the city council of the city of Omaha,
the mayor concurring, that the pay rolls of the board of
public works for the months of April and May, 1903, now
“in the hands of the city comptroller be, and the same are
hereby, allowed, and the city comptroller is hereby in-
structed to amend the same into the pending appropria-
tion ordinance.” Of the adoption of this resolution the
plaintiff had full knowledge. The claims in question were
not paid, however, until May 3, 1904, when they were
amended into the then pending appropriation ordinance,
and such payment constitutes the basis of this action.
It thus appears that, although the services in question
were performed in the year 1903, they were not paid for
until 1904, and were then paid out of the funds appropri-
ated for that year. The trial court found generally for
the defendants, and also specially, among other things,
as follows: “The court further finds that none of the.de-
fendants in any way were interested in the claims in
question, or the claimants thereof, or actuated by merce-
nary motives, and that each in his several relations in
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which he acted believed that said city was morally liable
for said claims, and believed that said city had received
the full benefit of the labor so paid for, and that all that
was lacking was the sole fact of the omission by the board
of public works to transmit the list of employees at the
proper time to the comptroller and council. And the
court finds that each of said defendants were warranted
in so believing, and the court finds in accord with the said
belief of defendants so referred to.

“These defendants having nothing to do, by reason of
their several functions, with the employment of the labor
in question in the first instance, nor said labor being in
any manner under their control, either jointly or severally,
and said city’s having reccived the full benefit of the labor
had, as paid for, and no mercenary corruption in any
manner appearing, and the plaintiff not having availed
himself of his right to compel the submission of the list
of labor, whereby the charter formalities would have been
complied with, nor having availed himself of his right of
appeal upon the allowance of said claims, this court re-
fuses in an equitable proceeding to mulct these several
defendants in a judgment, as prayed by plaintiff.”

The plaintiff, however, contends that the acts of the
defendants who participated in the transactions com-
plained of are absolutely void, and they should be com-
pelled to refund the money thus expended to the city. We
do not so view this question. Here we have a case where
the city had the power to contract with persons to keep its
streets clean and in proper repair. It also had the power
to pay for the services rendered under such a contract, and
while it may be said that its authority was so irregularly
exercised as to render the proceedings illegal, still there
was not an entire lack of power to perform the acts com-
plained of. In Rogers v. City of Omaha, 76 Neb. 187, it
was said: “There is a clear distinction between contracts
outside of the powers conferred upon municipal corpo-
rations and contracts within the general scope of the
powers conferred, but which have been irregularly exer-
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cised. Contracts falling entirely outside of the powers
delegated to the corporation are absolutely null and void,
and no right of action against the corporation can be
founded upon them. The rule with reference to the
liability of the corporation on contracts within the gen-
eral scope of the powers granted, but which have been
irregularly excreised, is well stated in 2 Dillon, Municipal
Corporations (4th ed.), sec. 936, as follows: ‘A municipal
corporation, as_against persons who have acted in good
faith and partel with value for its benecfit, cannot * * *
set up mere irregularities in the exercise of power con-
ferred, as, for example, its failure to make publication
in all of the required newspapers of a resolution involving
the expenditure of moneys.” ”

The action of the defendants in this case was not ulire
vires in the proper sense of that term, and we are of opin-
ion that the city would be estoppcd to set up the irregular-
ities complained of as a defense to an action brought
against it by the employees to recover the value of their
services. This principle seems to have been recognized
in Clark v. Saline County, 9 Neb. 516, and Grand Island
(fas Co. v. West, 28 Neb. 852. Lincoln Land Co. v. Village
of Grant, 57 Neb. 70, was a case where the city entered
into a void contract with the land company to pay certain
hydrant rentals. Water was furnished the city according
t8 the contract, and in a suit to recover the value thereof
it was said: “Where a municipal corporation receives and
retains substantial benefits under a contract which it was
authorized to make, but which was void because irregu-
larly executed, it is liable in an action brought to recover
the reasonable value of the benefits received.” To the
same effect is the case of Ward v. Town of Forest Grove,
20 Or. 355, 25 Pac. 1020. The claim in that case was one
made by a physician for attending persons afflicted with
smallpox. The power to employ a physician was restricted
to an employment by ordinance only. The physician was
emploved bv resolution. The court said: “The plaintiff
rendered the services at the request of such committee,
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with full knowledge and consent of the town authorities,
and the defendant, having received the benefit of his
services, should compensate him therefor.” In Shepard
v. Esterling, supra, which is the case most relied on by
the plaintiff to support his contention, it was said: “The
services were undoubtedly extra-official; they were outside
of and beyond the duties which the law imposed upon the
defendant as judge of the county court; he could not have
been compelled to perform them; they might have been
performed by any one employed for the purpose. The
county got the benefit of Esterling’s labor, and it is plain,
according to equity and good conscience, that it should
render an equivalent therefor. * * * The method by
which the county board undertook to compensate the de-
fendant for his services was, of course, irregular, but it
worked no real injury to the plaintiff or any other tax-
payer of the county. It is not claimed that the amount
allowed the defendant was excessive, or that a less amount
would have been allowed if the usual procedure had been
followed. The plaintiff is not entitled to any relief, either
in law or in equity, and hence the trial court did not err
in dismissing the action.”

From the foregoing authorities it seems clear that the
city in this case could not have successfully defended an
action by the employees to obtain payment for the services
it is shown they had performed, and it follows that, having
paid for such services, it cannot maintain an action to
recover back such payment. It seems equally clear that,
before a taxpayer can maintain an equitable action to
recover money expended by the officers of a municipality,
it must appear that the city itself could have maintained
such an action in the first instance. And so it may be said
that the plaintiff’s suit is without equity, and he was not
entitled to a judgment against the defendants.

Again, the trial court found, and it appears rightly so,
that the plaintiff had an opportunity to appeal from the
allowance of the claims on which the money sought to be
recotered was disbursed. Having failed to prosecute an
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appeal and thus avail himself of his remedy at law, the
plaintiff was not entitled to maintain this action.

So we are of opinion that our former decision, by which
the judgment of the trial court was affirmed, was right,
and it is adhered to.

AFFIRMED.

JAMES W, JOHNSTON, APPELLEE, V, NEW OMAHA THOMSON-
HoustoN ELECTRIC LIGHT COMPANY, APPELLANT.*

FIiLEp JANUARY 5, 1907. No. 14,602.

1. Negligence: INJURY 10 CHILD. In an action for damages for per-
sonal injuries to an infant alleged to have been caused by the
negligence of another, the foundation for recovery, if there is
any, is not the tender years of the child, but the culpable negli-
gence of the defendant.

: Damaces. In an action for damages for personal injuries
alleged to have been inflicted by the negligence of another, a
recovery can be had for such consequences only, of the act com-
plained of, as ought reasonably and probably to have been antici-
pated to flow therefrom.

APPEAL from the distriet court for Douglas county:
HowARrD KENNEDY, JUDGE. Reversed.

Greene, Breckenridge, Matters & Kinsler, for appellant.
T. W. Blackburn and R. 8. Horton, contra.

Awmss, C.

This is an appeal from a judgment for damages for a
personal injury to a son of the plaintiff, a lad 12 years
of age.

There is a foot passage way or sidewalk along the side
of a viaduct in the city of Omaha. On the outside of
this walk, and along the edge of the viaduct, is an iron
railing or fence 44 to 46 inches in height, and constructed

* Rehearing allowed. See opinion, p. 27, post.
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of three horizontal rails connected with cross-pieces or
lattice work. On the outside of this fence and fastened
thereto, and to the substructure of the viaduct, a street
railway company has erected and maintains trolley poles.
From the outside of these poles brackets or arms are
extended, and upon insulators at the ends of the arms
wires are suspended for the carrying of currents of the
defendant, which is an electric lighting company. The
apparatus of the defendant was erected in compliance with
regulations of the city authorities with reference to the
subject, and under the supervision of the city electrician.
The distance to the wires from the top rail of the fence
is not less than 18 and is.perhaps 30 inches, much the
greater weight of the testimony favoring the latter. On
the occasion of the happening of the injury, the plaintiff’s
son and four other boys of about the same age approached
the viaduct on foot for the purpose of crossing it, when.one
of them remarked that another boy, not then present, had
received a shock some days before from a wire on one of
the poles, which was designated. When the party had
arrived at this place one of the boys climbed on the sec-
ond or middle rail of the fence and proposed to grasp the
wire, but was dissuaded from so doing by his companions.
After that the plaintiff’s son proposed that he would
climb on the fence “and see if he could get a shock.” All
the other lads warned him against so doing, but he per-
sisted, telling them to stand at one side, so that if, when
he should touch the wire, he should fall he would not
hurt them, and after making a second attempt did suc-
ceed in touching the wire, from which he received the in-
jury complained of. There is no evidence with respect to
the insulation of the wire, except what may be inferred
from the circumstances just narrated, and none that the
defendant, its agents or servants had any knowledge or
notice of the previous occurrence mentioned by the boys,
or that their apparatus was out of repair, if it was so. At
the close of the trial the defendant asked a peremptory
instruction in its behalf, which the court refused, and
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submitted the case to the jury, who returned a verdict for
the plaintiff, from a judgment on which this appeal is
prosecuted.

* 'We think that the instruction ought to have been given.
It does not appear that the defendant’s structure was
unskillfully or negligently made, or that it differed in
any respect from such as are required by the regulations
and authorities of the city and are in general use for
like purposes elsewhere. If the wire lacked insulation
it is not shown that that fact was known to the defendant
or its employees, or had existed for so long a time that
knowledge thereof by it or them may be presumed, or
that want of knowledge was due to negligence. The wire
was not within the public highway or so near thereto that
travelers thereon were likely to come in contact with it,
nor does it appear that any such persons had ever done so.
The structure is not of such a character as to be obviously
attractive to children or likely to be used by them as a
plaything, nor does it appear that it ever was so used,
except on the occasion under inquiry. The hearsay testi-
mony about another boy having received a shock at an-
other time is, of course, not evidence, and the event, if it
happened, is not shown, even by hearsay, to have come to
the notice of the defendant. Even if the wire was negli-
gently allowed to remain insufficiently insulated, of which
we think there is not sufficient evidence, the injury
complained of is not such a one as could reasonably and
naturally have been anticipated would result therefrom,
and it is only for the natural and probable consequences
of negligence that a person accused of it is responsible.
Oole v. German Savings and Loan Society, 124 Fed. 113,
and authorities cited; Stark v. Muskegon T. & L. Co., 141
Mich. 175; Powell v. New Omaha T.-H. E. L. Co., 74 Neb.
280; City of Crete v. Childs, 11 Neb. 252. This rule is too
well settled to require further citation of authority in
its support, and we do not understand that it is at all
interferéd with or affected by the fact that a person who
may accidentally suffer an injury is a child of tender years.



YVoL. 78] JANUARY TERM, 1907. 27

Johnston v. New Omaha Thomson-Houston Electric Light Co.

We have not seen occasion for discussing the character
and intelligence of the plaintiff’s son, which, if there was
evidence of negligence by the defendant, would ordinarily
be a question for the jury. He showed a somewhat remark-
able persistence in the pursuit of a known danger, and
seems to have fully and accurately anticipated and ap-
preciated the injuries likely to be, and which were, conse-
quent upon it, namely, a burning of his hand and a con-
siderable shock to his nervous system. It appears to us at
least doubtful if a person thus competent to judge of his
own conduct, in connection with known circumstances,
can be excused from the charge of contributory negligence
because of his youth. But in all such cases the foundation
of a right of recovery, if there is any, is not the tender years
of the plaintiff, but the culpable negligence of the defend-
ant, which latter is in this case wholly unproved.

For the reasons given, we recomniend that the judgment
of the district court be reversed and the cause remanded.

OLpHAM and EPPERSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded.

REVERSED.

The following opinion on rehearing was filed October 16,
1907. Former judgment of reversal adhered to:

1. Negligence: INJURY To CHILD. An ordinarily bright and intelli-
gent boy twelve years old, living in a city in which electric light
and pewer wires are in constant use on nearly all of the principal
streets and highways, who, having knowledge of the danger but
not of its extent, purposely takes hold of such a wire in order to
obtain a shock, and is injured thereby, is, as a matter of law,
guilty of contributory negligence.

2. Damaces. One who is negligent in a situation of danger,
the existence and nature of which he knows, is not entitled to re-
cover damages for an injury which his negligent conduct invites

because such injury is greater than he arnticipated.
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AMES, C.

A reargument has been heard in this case because a
motion for a rehearing complained of certain misstate-
ments of fact in the former opinion, ante, p. 24. The
opinion says that at the time of the happening of the
ipjury in suit the defendant was not aware that its
wire was without insulation at the point of contact there-
with by the plaintiff’s son, and was at that time without
knowledge of a previous injury therefrom to another boy.
Both thesc statements are erroncous, but to what extent
either is material may be a subject of debate. The second
of them is better described as inaccurate than erroneous.
It is not shown what was the age of the boy formerly
hurt, or how or in what circumstances the mishap took
place, or that it was such a one as would reasonably
have been anticipated to recur. It was these matters
upon which the mind of the writer of the opinion dwelt
and to which he intended to give expression. There is, in
our. view, nothing in the nature of an electric light wire,
placed eighteen or more inches outside a public way
and defended by a substantal fence four feet high, which
would lead a person to suppose that it is attractive to
children of tender years as a plaything, and there is no
evidence that the dcfendant knew or apprehended the
wire in question to be so. Decided cases involving the
right of children of tender years, or their parents or guard-
ians, to recover for the consequences of negligent injuries
fall into several classes. Omne of them is of those instances
where the child is employed or is rightfully present in a
place of danger, and does or omits an act or acts which
in a person of mature years and ordinary experience and
-intelligence would be admittedly negligent, but for which
conduct the child, on account of his supposed lack of these
qualities, is either absolutely excused, as a matter of law,
or the degree of his incapacity or lack of discretion, and
consequent irresponsibility, is left to the jury as a ques-
tion of fact. The line of discrimination between these two
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subdivisions, in one of which the injury is disposed of as
a matter of law and in the other of Which it is treated as
a question of fact, is extremely obscure and uncertain, if
there can be said to be any such distinct line, and its dis-
covery in every instance is largely dependent upon the
peculiar circumstances of the particular case, and perhaps
upon the unconscious bias and preconception of the court
who decides it. But with neither of these subclasses or
with their definition have we anything now to do. An-
other class of cases is composed of instances in which the
party by or on behalf of whom the complaint is made was
not an employee or rightfully present, and was one toward
whom the person owning the instrument inflicting the
injury owed no duty, except to abstain from malicious or
wanton misconduct. Ordinarily, in such cases, if the
person injured is an adult, the question of negligence or
of contributory negligence, properly speaking, does not
arise, the trespasser assumes the risk of his own conduct,
and no liability exists. But if the person injured is of
immature years several questions arise, all of which, to
justify a recovery, must be answered in the affirmative:
First. Is the machine or appliance of such a character
as to be generally known, or was it or should it have been
known to the proprietor, to be likely to inflict the same or
a similar injury if unguardedly dealt with? Second.
Was it of such a character that a reasonably prudent man
would have known, or did the proprietor in fact know,
that it was of such a character as to attract or induce
young and indiscreet persons to employ it as a plaything,
in mental obliviousness, or nearly so, to their peril in so
do.ng, or at least of the nature or degree of such peril?
Third. Was the party injured of the description last
given? Obviously the last question may be solved in one
of two ways. Either discretion or indiscretion may be con-
clusively presumed, as a matter of law, from the age and
experience of the child, or the age may be regarded as
raising a presumption susceptible of rebuttal by evidence.
- And here, too, the authorities speak with no certain or un-
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equivocal voice. We think it would render this opinion
uselessly prolix to make an attempt, necessarily fragmen-
tary and imperfect, to cite and criticise the hundreds of
reported decisions treating of this and allied questions.
A comprehensive and masterly collection and review of
them may be found in 1 Thompson, Commentaries on Law
of Negligence, secs. 306-349. It scems sufficient to refer
to that work and to state our own conclusions as to the
principles deducible therefrom and as to their application
"to the pending case.

One inference from these decisions seems to be quite
clear, and that is that the rules of law and practice relative
to the weight, sufficiency and conclusiveness of evidence
with respect to any of the foregoing questions, in cases in
which they are to be decided upon evidence, are not differ-
ent from such as are applicable to the trial of other
cases. Now, we are far from assuming, in the absence of
proof, that an electric light wire situated as was the wire
of the defendant is an object of such a mnature, or is so
generally known to be such that the defendant must be
presumed to have known it so to be, as to attract and
induce children of tender years, or boys of ten or twelve
years of age, to make use of it as a plaything. Neither
do we think the evidence sufficient to prove that the de-
fendant had such knowledge, or that the wire was in fact
of such a nature. So far as our own observation goes or
legal literature discloses, the casualty complained of was
singular and peculiar. The circumstances of the former
mishap are unknown, and it is a matter merely and wholly
of conjecture whether it occurred in circumstances like
those in the pending case or otherwise. And one swallow
does not make a summer. Even if the circumstances had
been shown to be similar, the defendant might have been
excused from apprehending, because of its knowledge of
one such happening, that so singular and improbable an
event would be repeated, and have been permitted to rest
securely upon its knowledge that its wire, though the
insulation was slightly impaired, was so guarded as to
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insure the safety of the traveling public and of all others
who had a right or could be expected to meddle with it.
But the circumstances of the accident themselves are such
that all these questions may be resolved in favor of the
plaintiff and still there can be no recovery. There were
five boys in the party. One of them climbed upon the
fence as if to touch the wire, but his companions “scared
him down.” Then the plaintiff’s son climbed partly up the
fence, apparently with like intent, and his companions
“scared him down.” Then he told them to go on one side
80 as to be out of the way if he happened to fall, and then
he climbed up again and touched the wire and received tle
shock and consequent injury of which complaint is made.
The evidence establishes several things without contra-
diction and conclusively. Electricity is a mysterious
power, but in many of its common manifestations is not
and has not been for many years an unknown force. It is
a matter of common knowledge that electric light and
power wires carry powerful and death dealing currents,
and that they are the frequent cause of severe and fatal
accidents, and that ordinary prudence requires all persons
to avoid contact with them, especially if they are im-
perfectly or defectively insulated. The evidence estab-
lishes conclusively that the plaintiff’s son was an or.i-
narily bright and intelligent lad, twelve years of age, who
lived in the city and knew that the wire carried a current
sufficiently powerful to light the circuit of which it was
a part, and knew that, because of defective insulation or
other defect at the place in question, such current was
capable of being diverted into the body of any person
coming in contact with it, and knew that shortly before
that time it had been so diverted and had thereby caused
a shock or injury more or less serious to the person of
another boy. That he anticipated an injury of some de-
gree to himself is undeniable, because what he deliberately
sought was a “shock,” which is nothing less than an
injury. Whether he also anticipated its extent or degree
is not known, but that he supposed that it would be of










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































