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3n Mettmoriam.  

NATHAN S. HARWOOD.  

NATHAN S. HARWOOD was born at Corey's Lake, near Constantine, 

St. Joseph county, Michigan, June 18, 1843. He was the youngest 
of nine children. His mother died when he was eight years old; 
and the father soon after removed with his family to Black Hawk 

county, Iowa. Here young HARWOOD attended school. In August, 

1861, he enlisted in Company F, 9th Iowa Infantry. Exposure in the 

Pea-Ridge campaign so injured his health that he was compelled 

to quit the service. In the spring of 1864 he again entered the 

service'as first lieutenant of Company D of the 49th Iowa Infantry.  

He graduated from Hillsdale College, Michigan, in 1869- and from 

the Albany Law School in 1870. In February, 1871, he formed a 
law partnership with Samuel J. Tuttle and was afterwards, for 

many years, a member of the firm of Harwood, Ames & Kelly. He 

was elected president of the Lincoln National Bank in 1887. Five 

years later he was made president of the First National Bank, when 

the two institutions were consolidated. In 1872 he was married to 

Miss Mary E. Cook, who died in 1878; and in 1883 to Miss Celia Harris, 

who survives him. He left two daughters, Miss Helen and Miss Dor

rance. He died suddenly at his home January 5, 1900.-W. F. B.  

At a session of the supreme court of the state of Nebraska, begun 

and holden February 6, 1900, there being present Hon. T. L. NORVAL, 

chief justice, Hon. J. J. SULLIVAN and SILAS A. HoLcoms, judges, and 

David A. Campbell, reporter and ex-officio clerk, the following pro

ceedings were had, that is to say: 

How. STEPHEN B. POUND: 

MAY IT PLEASE YOUR HONORS: Your committee, appointed by your 
honors to prepare and present resolutions commemorative of the 

How. NATHAN S. HARwOOD, deceased, lately a member of the bar of 

this court, respectfully report the following: 

Resolved, That by the death on the 5th day of January ultimo, of 
(vii)
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the HON. NATHAN S. HAXWOOD, late of the city of Lincoln, this state 
has lost a patriotic and public-spirited citizen, and the profession 

of the law an able, upright, learned and conscientious member.  
Resolved, That during all of the quarter of a century and more of 

Mn. HARWOOD's residence in this state, all his daily walk and con
versation have proved him a man of high and sensitive honor, of 
unswerving integrity and unyielding loyalty to duty.  

Resolved, That for MR. HARWOOD's robust yet kindly manhood, and 

for the fidelity and courage with which he has discharged the many 

and important trusts committed to his care, the community in which 

he lived owes to his memory a lasting debt of gratitude; and that 

the story of his career should serve as a noble inspiration to his 

associates and acquaintances who survive him, and to those who 

shall succeed to their tasks.  
Resolved, That we tender to his family and relatives this inadequate 

expression of our oympathy and sorrow because of their affliction, 
to which our own, great though it be, can bear but slight re
semblance.  

Resolved, That these resolutions be spread upon the records of this 
court and that exemplified copies thereof be furnished to the widow 

and children of the deceased.  
STEPHEN B. POUND, 
W. R. KELLY, 

W. G. HAsTINGs, 

JOHN H. AMES, 
SAI'L RINAKER, 

W. H. PLATT, 

Committee.  
Hox. STEPHEN B. POUND: 

MAY IT PLEASE YOUR HONORS: I have known NATHAN S. HARWOOD, 

known him quite intimately for nearly thirty years, in the varied 

relations of lawyer, business man, neighbor and friend. He came 

to this city in 1871, then a young man, to practice his chosen pro

fession, the profession of law. From that time, with the exception 

of only a few years, he practiced in the different courts of this 

state and in the federal courts, continuously, until he was recently 

removed by the hand of death. He was a successful lawyer. He 

was careful and painstaking in the preparation of his cases and he 

depended for success, not upon the arts of advocacy, not upon the 

eloquence of speech, not upon the skilful manipulation of testi

mony, but upon the thorough mastery of the law and facts and a 

faithful and forceful presentation of them to the court and jury.  

His attractive personality, his high character, his candor, his per
suasive manner, his power of strong and lucid statement, gave 

weight to his forensic arguments and were well calculated to carry
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qouviction to the mind. He always subordinated the lawyer's ambi

tion to the client's interests. He hazarded no doubtful experiments 

at his client's risk, in the hope or expectation that he might thereby 

gratify professional pride or derive therefrom personal gain or pro

fessional distinction. He advised and pursued that course which in4 

his judgment would yield the best results to him in whose service 

he was engaged. Magnanimous in victory, courageous in defeat, he 

accepted the results of legal contests with equanimity. Seldom 

did an acrimonious word or a word of denunciation escape his lips, 
ho'lever sharp his disappointment. He was an admirable specimen 

of manhood. He had a strong, cultivated and comprehensive mind, 

scholarly tastes, generous impulses and a sympathetic nature.  

He had a wide acquaintance with men and affairs and kept abreast 
of the times on all social, moral, philosophical and political ques
tions. His mental gifts were solid and substantial rather than brill

iant and captivating; his judgment, not quick and penetrative, was 
yet sound and accurate, reaching its conclusions by careful and 
methodical processes of reasoning. Firm in his convictions on all 

questions concerning which he had formed deliberate opinions, he 
was t6 lerant of the opinions of others, hpwever much they might 
differ from his own. Wholly free from the vice of envy, he was 

always ready to recognize and applaud the merited success and 

achievements of others, His life abounded in deeds of charity and 
in good offices to those in trouble and distress. He loved his kind and 
enjoyed the society and companionship of his fellow men. He was 

optimistic and looked on the bright side of things; saw a silver 
lining to every cloud. In those dark days when financial ruin and 

disaster seemed to be impending over the people of this city and 

state, threatening to sweep away the accumulation of years, he spoke 
to desponding and despairing ones words of cheer and hope. His 

calm, brave and unperturbed look dispelled the gloom from many, 
a troubled face and restored strength and courage to many a faint 

and faltering heart.  

It is fitting that we who havw been co-workers with him in an 

arduous and exacting profession, who have witnessed his triumphs 

and defeats, his moderation and manliness in prosperity, his courage 

and hopefulness in adversity, who have known the nobility of his 

character, his generosity, his constancy to friends, his fidelity to duty, 

the service he has rendered to his country and the honor he has 

conferred upon his profession, it is fitting, I say, that we should
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give expression to our sorrow, should mourn his loss and pay a 

loving tribute to his memory.  
* 

HoN. JOHN H. AMES: 

MAY IT PLEASE THE COURT: In support of these resolutions, I 

can do no better than to repeat what I said on a similar occasion 

in the United States circuit court for this district on yesterday.  

It is with great diffidence and difficulty that I am able to speak 

at all. The very circumstances Which may seem at first sight most 

to qualify me for speaking serve to seal my lips. It seldom hap

pens that two men are, for so long a time, so closely associated 

as for the past twenty-five years have been Mn. HARWOOD and myself.  

During that period we have been equal partners, not only in the 

practice of law, but in every business undertaking and enterprise 

of any importance in which either has been engaged or interested.  

Together we have shared our victories and defeats, our triumphs and 

failures, our prosperity and adversity. More than that, upon the two 

subjects of religion and politics, which employ the thoughts and ab

sorb the attention of serious minded men to a greater degree than all 

other subjects of intellectual speculation combined, our opinions 

have been arrived at and our course marked out and followed after, 

and in consequence of, the most painstaking, careful and confiden

tial mutual consideration.  

That these facts disqualify me for a public discussion of the 

most important and interesting incidents in his career, and even, to 

any large extent, of the guiding principles and motives of his life 

and conduct, will appear to anyone upon a moment's reflection. I 

lack that distance and detachment of attitude and point of view 

which is essential to a due sense of perspective and proportion, 

and am unfitted for speaking on this occasion by the same reason 

that disqualifies a man from pronouncing a funeral eulogy upon his 

deceased wife or next of kin.  

He possessed, however, some traits of character to which I may 

make a passing allusion. It was said by a pagan emperor of Rome
"Though love repine and reason chafe, 

There comes a word without reply,
'Tis man's perdition to be safe, 

When, for the truth, he ought to die," 

and this saying is paraphrased by the modern Christian hymn
"So near to grandeur Is our dust, 

So near to God is man, 
When duty whispers low, 'Thou must,' 

The youth replies, 'I can.' "
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I tale it, however, that this saying is not intended as descriptive of 

the masses of mankind, but only as illustrative of the nobler and 

choicer spirits among them; of those who make up what Matthew 

Arnold calls the remnant of them; who are as of the salt of the 

earth which loses not its savor. That it is correctly descriptive of 

MR. HARWOOD, those who were most intimately acquainted with him 

need not to be told. One of his leading characteristics was his un

yielding and unswerving loyalty and devotion to duty; his deter

mination "to do the right as God gave it to him to see the right." 

For an example: 

Like many others he came to this state nearly thirty years ago, 

destitute alike of money and experience, and of powerful or in

fluential friends or business connections. By nearly a quarter of a 

century of patient industry and economy and occasional judicious 

investments, of his savings he had acquired a modest competence.  

In an evil hour he was persuaded to embark in an enterprise which, 

during the last seven years, undermined a naturally strong -constitu

tion, destroyed his health, dissipated his property and ended his life.  

Owning but three and a half per cent. of the capital stock of an 

institution of which he became in 1892 the official head, he found 

himself confronted with the almost impossible task of keeping it 

from failing at a time when its failure would have meant nearly 

universal distress and disaster in the community in which it was 

situated. Early in the course of affairs it became evident that what

ever might be his degree of success in this attempt, his own fortune 

would be wrecked in the undertaking, although there was a time, 

after the shrinkage in values had gone so far as to point to probable 

disaster, when he might have sold his interest and retired from 

the trust with comparatively small personal loss but at the risk of 

affecting the reputation of the bank in such a way as greatly to 

impair its prestige and probably to precipitate its failure. Under 

these circumstances he believed it to be his duty, not only to the 

owners of the other ninety-six and a half per cent. of the stock, 

but to the city and state, "to stand to his guns," as the saying is, 

and, at the fearful cost already mentioned, he pursued this course 

until the end. That he should receive any material reward for his 

services was out of the question; that he was criticised, traduced, 

and wrongfully, though ignorantly accused, by many persons for 

whose advantage and well-being he "spurned delights and lived 

laborious days" he well knew, and that knowledge was a thousand-
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fold harder to bear from the fact that circumstances forbade him 

to utter a word of excuse or extenuation in his own behalf; and 

to-day, it is as certain as anything human can be, that there are 

hundreds of families and thousands of persons in this city and state, 

living in prosperity and contentment, who would have been plunged 

into destitution and distress had he failed or faltered in his duty, 

In this connection I may mention one other trait which was, per

haps, his most prominent characteristic, namely, that particular 

quality which St. Paul appraises as the chief of Christian virtues.  

To say that he ever forgot or entirely forgave what he believed 

to be a wanton or malicious injury would be to place him upon a 

pedestal too high for human occupancy. Nut his disposition was 

such that he seldom or never accused bitterly, and that he conceded 

to others the same consideration for the faults and foibles, the 

weaknesses and shortcomings common to humanity, of which he 

felt that he stood in need himself.  

He felt and resented the sting of ingratitude and the wounds of 

injustice and detraction as they are felt and resented by other 

people, but his inclination was, even when he was himself the victim, 

to seek some ground for extenuation and to attribute to ignorance 

or to sudden impulse what was apparently the effect of settled 

malice or of reckless indifference. With all this, he prized and 

patronized and promoted, to the extent of his ability, churches, 
schools, libraries, literature and art, and all those things which 
tend to enlighten the minds, improve the morals and soften the nian
ners of mankind, so that it may be truthfully said that the world, 
and especially his own state and city, are appreciably and distinctly 
more prosperous and happier and wiser and better because of the 
life he has lived; and this, after all, is saying a great deal.  

Hox. GENIo M. LAMBERTSON: 

When a message came to me in a distant city telling of the sudden 
death of NATHAN S. HARWOOD, I was profoundly shocked, for I was 

very fond of him. I know of no one in this city for whom I had 
a more sincere affection. I knew that a warning stroke had pros
trated MR. HAnwooD, but he seemed to be recovering and I hoped 
that the final stroke would be long delayed. Alas, our hopes were 
all in vain! 

It is hard to understand why he should be taken at the early age 
of fifty-six; in the meridian of his powers. We complain that the 
Divine sickle was not content to wait for its human harvest until
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the whitened and bending head was bowed to the earth destined to 
receive it.  

I find it difficult to outline MR. TIARW)OD'S character; he was so 

well-rounded, all his forces so happily balanced, his faculties so 

nicely adjusted and the equilibrium of his nature so firmly main

tained that it is hard to distinguish the salient point and strike the 

dominant note of his character. The qualities of his head and 

the attributes of his heart were marshalled so evenly, and developed 

with such equipoise, that it is impossible to pick out the charac

teristic trait. There were no mountain peaks, only an elevated 

table-land where the altitudes were all even. Although there was no 

-one overmastering trait dominating all others and dwarfing by com

parison lesser virtues, yet the sum total of all of his qualities 

singled him out and stamped him as a man among men. He was 

not strong in points, but the sum of all of his faculties made him 

a strong man. He was a man of fine presence, noble and dignified 

mien, and you turned to look at him a second time when he would 

pass you on the street. MR. HARwooD was a strong man, and was 

looked upon as such in the community in which he lived. He was 

a man to be reckoned with. When any questions were up affecting 

the growth of the city and state in which he lived, men wanted to 

hear MR. HAnwoon's opinion, and when it was known it was 1re

spected. He was strong all along the lire. He was a man of strong 

intellect and big heart; ardent convictions, fervent enthusiasms, 
strong in the sense of right and duty. He was slow to make up 

his mind but when once made up he was rooted in his conviction.  

MR. HARWOOD was generous in thought and deed; he was charita

ble, kindly affectioned. He was quick to forgive and did not harbor 

resentments. It might be said of him as Emerson said of Lincoln: 

"He had a big heart, but it was not big enough to hold the memory 

of a wrong." 

MR. HARWOOD was a liberal; if he had lived in England he would 

have belonged to the Liberal party. He was a liberal in poli

tics, education and religion. He was a progressive man; always 

a pioneer on the frontier of modern scientific thought. He 

loved to philosophize, and think about things as if they were first 

questions. I think it was on account of this disposition to look at 

all questions from an academic point of view, that led him to 

embrace the tenets of,free trade, which have attracted the minds of 

so many of our scholars and thinkers. For many years before he
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severed his connection with the Republican party he belonged to 

the Cobden school. When that rugged and robust apostle of free

trade, Grover Cleveland, was nominated on a platform that presented 

to the people the clear-cut issue of protection and free trade, he 

with the utmost reluctance allied himself with the Democratic party.  

He was a great admirer of the fearless independence of Grover 

Cleveland, and he followed his fortunes with unstinted admiration 

and unswerving devotion. Only an over-mastering sense of duty 

led him away from the Republican party. Later along, when the 

Democratic party embraced the free silver dogma, he found himself 

unalterably opposed to the leading plank in the Democratic plat

form. He was always a stalwart believer in and advocate of the 

gold standard. To him the success of the Democratic party meant 

the ruin of the country, yet he hesitated to stand with the Repub

lican party. Although he voted for President McKinley in 1896, yet 

he did not join the ranks of the Republican party. Before the last 

state election, and after his illness, he said to me: "I registered 

toda.y and when the question was asked, 'What is your political 

faith?' I answered, 'I am a Republican.'" So he died in the faith 

of his youth, and I think he was glad of it, since the attitude he 

took was the result of conviction.  

The -sickle of death has been busy among the leaders of the bar; 

Savage has gone; Poppleton has gone; Mason has gone; Marquett 

has gone; Hayward has gone; and now HARWOOD has gone to join 

this historic company in the "land beyond the sun." 

As I recall the familiar features of our dead brother, I can not give 

up the thought that he still lives; I refuse to believe that that kindly 

intelligence, that genial soul, that benign spirit has been snuffed 

out forever. In some other land, in a sunnier clime, that "quench

less spark struck off from the everglowing soul of God" will shine 

on and on, in undimmed lustre, until the vast scroll of the universe 

is rolled up forever.  

When we stand by the bier of the dead we do not say this is our 

friend. It is his remains, it is all that is left of him, it is the 
mortal part, but the real man is gone and the immortal part has 

winged its flight to the realms beyond.  

When God made man He made him a little lower than the angels, 

and he pronounced His work good. I care not whether we consider 

man as the direct product of the Almighty, or as the evolution of 

the forces of nature, the consummation of natural law; in either
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case he is the summum bonum of existence. The objectiv6 of the whole, 

universe is man. This one increasing purpose runs through all time.  

Man stands at the summit of the universe, on the highest ridge of 

our civilization; as some writer says: "Earth holds up the heavens; 

no fruit but the finished man." The devout Novalis says: "Bending 

before man is a reverence done to the revelation in the flesh; when 

you lay your hands on the human body,* you touch high Heaven 

itself." When I consider that all the creative power of God and 

the stupendous energies of nature have been tq create man, I must.  

believe thqt he was not born for time, but is an heir of eternity.  

Since our brother HARWOOD is now starting on his journey to the 

other land, let me say in the words of Wadsworth: "The weight 

of the whole world's good wishes go with thee."
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In latmortam.  

GENIO MADISON LAMBERTSON.  

GENIO MADISON LAMBERTSON was born at Franklin, Johnson county, 

Indiana, May 19, 1850. He graduated at the University of Chicago 

at wenty-two years of age. He was twice married, first to Jane 

Gundry, June 10, 1880; second, Mary S. Sherwood, February 28, 
1895. He practiced law at Lincoln from 1874 till his death, June 

15, 1902. MR. LAMBERTSON was United States district attorney for 

Nebraska, 1878-1886. He succeeded Lorenzo Crounse as assistant 

secretary of treasury under President Harrison; was attorney for 

inter-state commerce commission; argued Counselman Case before 

supreme court of United States; was afterwards attorney for re

ceivers of Union Pacific Railway Company; was candidate for United 

States senator. In politics he was a Republican and an advocate 

of the gold monetary standard. While United States district attor

ney in May, 1879, MR. LAMBERTSON argued the Case of Standing Bear 

and Twenty-Five Others before the United States district court, in

volving the right of an Indian to the writ of habeas corpus. The 

suit was brought on the relation of Thomas H. Tibbles. Andrew 

J. Poppleton and John L. Webster appeared for the Indians. For 

account of this last case see Annual Cyclopedia, vol. 4, 653-655.
W. F. B.  

Be it remembered that at a session of the supreme court of Ne

braska, begun and holden September 16, 1902, there being present 

Hon. J. J. SULLIVAN, chief justice, Hon. SILAs A. HOLCOMB and Hon.  
SAHUEL H. SEDGWIcK, judges, Lee Herdman, clerk, and Hugh G. Pat

ton, bailiff, the following proceedings were had, that is to say: 

Your committee, to whom is assigned the sad duty of preparing 

and presenting resolutions to the memory of HoN. GENIO M. LAM

BExRSON, deceased, beg leave to submit the following: 

Resolved, That the supreme court and the bar of the state of Ne
braska unite in expressing a deep and profound regret on account 
of the death of HoN. GENIQ M. LAMBEaSON
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Resolved, That in his death the bar has lost one of its ablest and 
most learned members, the state one of its wisest and safest coun
selors, society one of its most splendid types of citizenship and 
manhood.  

Resolved, That in his death the law has lost a great and learned 
advocate, eminent for his wisdom, power and research.  

Resolved, That while we recognize his splendid abilities as a lawyer, 
occupying as he did the foremost rank of his profession, yet he 
typified in his daily walks of life the highest type of character and 
American manhood.  

Resolved, That we deplore his death, and mourn the loss we 
sustain, and for the benefit of a sorrowing profession, we espe
cially emphasize the fact that he was industrious, genial in manner, 
sympathetic in nature, with a high and delicate sense of honor, a 
man of broad and liberal culture, and highly marked with a splen
did literary finish.  

Resolved, That we tender to his widow and children our sincere 
sympathy and direct that a copy of these resolutions be communi
cated to them.  

A. S. TITBBETS, 

J. L. WEBSTER, 

J. N. BALDWIN, 

F. M. HALL, 

E: J. HAINER, 
Committee.  

Hox. ADDIsON M. TIRBETs: 

The business of this court is suspended for the purpose of paying 

tribute to prominent members of the profession, of which it is a 
representative part, and commemorating the services and character 

of those whose personal efforts and services have been closely asso

ciated with the history of this body. I believe in occasions of this 
kind. When a great and shining light of the bar of this court has 

responded to the awful summons, and his lips are forever closed to 
further appeals for justice and the preservation of legal rights, 

then it is proper that this court should pause in its deliberations 

of weighty questions of public and private interests, and reflect 

upon his character and services, and the influence for good or evil 

that he has wrought upon the profession.  

The subject of the resolutions which are here submitted, GENIO M.  

LAMBEPTsoN, was a prominent character in the state of Netiraska 

for nearly a quarter of a century. As a member of the legal pro

fession he was a leader; was possessed of an acute and logical mind, 

exceeding industry in the prosecutioni of his professional work and 

universally presented all questions to-court and jury with exceed-
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ing fairness and candor. He relied upon his logic and persuasive 

powers and never upon the prejudices of a court or jUry and afforded 

an example of the dignified and judicial member of the bar. For 

several years he occupied the very important position of United 

States attorney and in that capacity earned the universal regard of 

all those with whom he came in contact. In the prosecution of 

his cases, and, in fact, all his conduct before court and jury, in all 

his professional career, he was entirely free from the bickerings 

of the pugilistic counsel and coducted all proceedings with ex

emplary courtesy.  

His ability and integrity were recognized by one of the highest 

courts in the we-t when he received the appointment from the cir

cuit court of appeals as attorney for the receivers of the Union 

Pacific Railway Company. He conducted the matters entrusted to 

him in that capacity with ability, and with integrity that was un

questioned, and received the reward of commendation from all par

ties interested in that great financial transaction.  

In politics lie was always found on the side he thought was right, 

and attached himself to the political element that he concluded 

was free from contaminating influences, and always persevered in 

directing his efforts towards the perpetuation of pure public morals.  

For several years he occupied important public positions of trust 

and discharged his duties. with a zeal, integrity and faithfulness 
that characterized his conduct in his profession. His efficiency was 
recognized by those outside of his own party adherents and he at
tached to himself personal friends regardless of political associates.  

In his social life he was genial, companionable, and ever true to 
those who confided a trust in him, and at all times meeting the 
requirements of a faithful friend as to all those with whom he was 
closely associated.  

It was my privilege to know him intimately during the last few 
years, and I can testify to his genial, generous and hearty disposi
tion and wholesouled intercourse with his friends and .his unselfish 
devotion to his family.  

In his death the stte has lost an influential citizen who was 

always on the side of the right, and of pure public morals. The 
bar has lost one of its ablest propounders of the law, and one of 
its most striking examples of courtesy and fair dealing; and his 
family and friends have lost that which to them was priceless and 
can not be restored. The world in which he moved will hereafter
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exist without him, but the example and influence of his sterling 
qualities will be perpetuated.  

His name will not be handed down as that of a great nationil 
character, but the history of Nebraska can not be written without 
his mention. We mourn his loss, admire his virtues, and exhort his 

successors of the legal profession to emulate his example.  

FRANK M. HALL: 

It is well that the machinery of this cour't should cease from its 

daily routine for a brief period of time in order that a record may 

be made of some of the splendid qualities of one of its leading 

practitioners who has dropped out of our ranks. The resolutions 

fittingly express the estimation in which MR. LAMBERTSON was held 

by his professional brethren and associates. It is comforting on 

such an occasion as this that we can find so much in the character 

of our deceased brother to admire, commend and emulate without en

gaging in fulsome -flattery. For twenty-five years MR. LAMBERTSON 

was a familiar figure in this court, pleading at the bar of justice 

for the rights of his clients as he understood them, with rare force 

and persuasive eloquence. We shall hear his voice no more echoing 

and reverberating through these halls in defense of the right and 

condemnation of the wrong. His noble figure, with massive head and 

craggy brow, will be seen in this temple of justice no more. We 

are reminded on this occasion of what the immortal Buike said: 

"What shadows we are, what shadows we pursue!" 

MR. LAMBERTSON came to this state when he was a youing man, 

and cast his fortune with the people of the state. He was early 

recognized as a man much above the ordinary, with rather excep

tional abilities, and early won recognition as a manwho was likely 

to succeed in his profession; yet his was no royal road to fame 

and distinction. He began the practice of law without money and 

withojt influential friends, as does many another young man. But 

by his careful and painstaking industry and a practice of strict in

tegrity, with a good mind and a keen perception, he gradually grew, 

-nfolded and developed as the years went by. It would be interest

ing no doubt to follow through the various stages of growth and 

development if time would permit. By looking back twenty-five 

years we see him beginning the struggle of life in his chosen pro

fession, a mere office boy, in one of the law offices of the city of Lin

coln. He had neither prestige, money nor friends to smooth the path

way and lighten the struggle, but with a steadfast determination
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to succeed, he pressed onward through difficulties and over obstacles, 

putting them aside or trampling them underfoot, occasionally catch

ing a ray of hope or inspiration through the rift in the clouds of 

difficulty that surrounded him, beckoning him on to broader fields 

and to a wider sphere of usefulness. Each year found his tent 

pitched on higher ground; so that when the fell messenger of 

death overtook him in the very prime of his life, he had reached 

the proud eminence of one of the first lawyers in the state of Ne

braska; and enjoyed the confidence, respect and esteem of the various 

courts of the land, as well as that of his professional brethren.  

He had a capacity for large questions. He had been connected 

with some of the most important litigation in the state's history.  

He was strong, foreeful and convincing as an advocate, both before 

the court and a jury. He was always honest, open and straight

forward in his praptice of the law. He Pad lofty conceptions as 

to the duties of a lawyer. He was proud of his profession. He 

recognized that the honorable profession, of the law was entitled 

to his best thought, thorough preparation and painstaking industry.  

He did not devote. all of his time assiduously to the study and the 

practice of the law; while he enjoyed the law as a profession, his 

interest in the various public questions of the day was such that he 

devoted much of his time and thought to the study and the discus

sion of iublic questions. He was always ambitious politically, but 

I think it may be truthfully said that this ambition was within rea

sonable bounds or limits. He had a liking for public questions, 

public men and public affairs, and he always kept abreast of the 

public thought of the day and was well posted on all of the political 

questions and issues of the day. He had rare gifts as a conversa

tionlist-as such he was always entertaining and instructive. In 

the early stages of the agitation on the money question, when the 
political skies were dark and cloudy and all seemed obscured in doubt 

and uncertainty, when public men of his party were hesitating, fal

tering and unsteady, M. LAMBERTSON with an unfaltering faith urged 

his party in national convention assembled to take a firm and une
quivocal stand for the gold standard. He was safe and conservative 

in his political views, fearless and courageous in their advocacy. He 
was prominent in the councils of his party, and while he was never 
successful to any very great. extent in politics, I think it was due 

largely to the fact that he was too large a type or pattern of a man 

to resort to the tricks and practices of the ordinary politician; he
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could not stoop to the work of the demagogue; he would not sur

render his convictions for office. He had great faith in men. He per

haps believed too much in men to succeed as a politician. ie relied 

upon what his fellow men told him. He was not quick to discern the 

falsity or deception that is too often practiced in politics. It might 

be said with compliment to MR. LAMBERTSON that he was not of the 

type of man that succeeds in politics; yet his political reverses, his 

failure to realize the goal of his political ambition, left no bitter

ness in his heart, no malice or envy in his nature. He did not be

come sour, disgruntled or fault-finding, but ever remained loyal and 

steadfast to his party and was always found in the forefront, in 

the thickest of the battle, doing heroic service for his party and its 

principles.  

His was a splendid type of citizenship. He believed in the old

fashioned, rugged integrity. Be was the embodiment of high and 

splendid ideals, toward the achievement of which he was constantly 

striving. He was of those who believe that the highest and best 

citizenship requires that the individual shall give back to society 

and the state the highest and best service in his power. He was a 

public-spirited, high-minded, dignified man, interested in the progress 

and uplift of society, interested in all good causes that made for 

the community, the state and the nation. He was highly religious 

in his make-up, possessing reverence in a rare degree. He had suc

ceeded in an eminent degree in working out in his own way the 

real problem of life, the real end and purpose of man. It was 

his constant and daily aim to separate the metal from the dross, 

the grain from the chaff, the genuine from the spurious, and to 

lay hold of those eternal principles that endure; when death over

took him he had reached a high moral and intellectual plane. As he 

climbed the mountain of life his horizon broadened, his sympathies 

deepened, his love increased, and he found himself in closer and 

more sympathetic relations with his fellow men and with all the 

institutions that are calculated to benefit, assist and uplift mankind.  

He will be missed in the courts by his professional associates, he 

will be missed in the councils of his party, but most of all he will be 

missed as a neighbor and a friend, a father and a husband.  

While I would not in the least detract from MR. LAMBERTSON's 

eminence and standing as a lawyer nor his powers as a statesman 

and politician in the highest and best sense, still I prefer to think 

of him as a man and a citizen, as a warm, genial, kind-hearted friend
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with a great generous nature filled to overflowing with beautiful 

sentiment and a touching and kindly sympathy and abiding faith 

in his fellow men. To some he appeared as cold and austere, dis

tant and hard to approach, but those who knew him best loved him 

most for those sterling qualities of head and heart which were 

peculiarly his, and for that deep, rich sympathy that permeated his 

whole being. His was a great, broad, generous, kindly nature. No 

good cause appealed to him in vain. He was interested in every

thing that tended to the betterment and uplifting of his fellow men, 

ald gave freely of his time, his ability and of hid money. As he 

moved to and fro in the daily walks of life his noble qualities, his 

courtly bearing and his easy dignity were a real inspiration to all 

who came in contact with him.  

From our point of view and with our short range of vision we are 

impelled to look upon Mn. LAMBERTSON's death as especially sad 

because he was just in the prime of life; his life work had just begun 

to rise above its foundation stones, his splendid character was begin

ning to make itself felt for good all along moral, intellectual and 

spiritual lines. But we should console ourselves with the thought 

that the eternal purposes of God are not always discernible from 

a human point of view. If it is true that no particle of matter is 

ever lost, that such a thing as annihilation is unknown in the world 

of science, how vastly more important that character should endure 

and with it all of those beautiful and splendid qualities that serve 

as the very foundation stones for enduring society. We can only 
conjecture what splendid results might have flowed from his lite 

had he been spared to live out the allotted span of three score 

years and ten; but I am persuaded that the foundation that was 

so broadly and deeply laid shall not prove to be labor lost or 

thrown away, but that in God's kingdom it shall be utilized for the 

erection thereon of a beautiful, symmetrical superstructure that 

shall harmonize with God's eternal purpose. Can we not rest in the 

belief that, after a life well spent, with its duties faithfully per

formed, the soul of our deceased friend has at last found eternal 

rest amid the scenes of its creation, in the presence of its God? For 

hath He not said, "He that believeth in me, though he were dead, 

yet shall he live," and "Whosoever liveth and believeth in me shall 

never die." 

I shall think of MR. LAMBERTSON in the years that are to come, 
not as a great lawyer, not as an advocate, an orator or a statesman,
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or a man of great learning and erudition, and yet he was all of 

these; but rather as a friend, a neighbor and companion, always 

serene and even-tempered, even in time of stress and difficulties, 

always genial,, sympathetic, open-hearted and frank and confiding 

in his nature, cheerful and optimistic in his views of life; of him it 

may truthfully be said, that while he had a great heart, it was not 

large enough to hold the memory of a wrong. There is a passage 

in his memorial address on our late lamented McKinley that gives 

you an insight to his real character more vividly than I can portray 

it in words. It gives you the key-note to the real man; and these 

are the words: "McKinley was a Christian, and, died with a Chris

tian's faith and fortitude. In the last hour his dying wish was to 

get closer to God, and he died with the Lord's prayer on his lips.  

0 my friends, has there been in all time a deathbed scene equal to 

this! Shall not the noble Christian resignation of the dying McKin

ley help us as a nation to get closer to God, to get saner views of 

life and eternity? If so, our president has not died in vain, and this 

is our consolation." 

Instead of mourning over MR. LAMBERTSON's untimely departure, 

let this be our consolation: 

"Thy day has come, not gone; 
Thy sun has risen, not set; 
Thy life is now beyond 
The reach of death or change, 
Not ended-but begun.  
0 noble soul! 0 gentle heart! Hail, and farewell." 

Hon. EUGENE J. HAINER: 

. MAY IT PLEASE YOUR HONORs: In speaking of the resolutions here 

offered, I can hardly hope to add to the appreciative tributes that 

have been paid here and elsewhere to the memory of our distin

guished friend and associate, and yet I should be unresponsive to 

my own impulses were I to fail to make some expression of sincere 

sorrow for the loss of a personal friend and respect for his memory 

and character. Others have spoken of him as a great lawyer and 

high official of the nation when calamity was in the air and strong 

men were perplexed.  

Much of his life is so interwoven with the history of his chosen 

state, with this and other high tribunals-with the record of their 

growth and advance in uhefulness and the dispensation of justice, 

that our first thought of him must be in these relations. He has 

become a part of the unwritten law of the stare. Still others have
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laid upon his bier the beautiful tributes of neighbors and intimate 

associates.  

For me, who enjoyed.his warm friendship, these exercises have 

a peculiar significance and burden. His death is too recent to allow 

me to speak of him as I would-I may not trust myself to dwell on 

those things in his life and our relations which constitute the rich 

legacy of those who have in the best sense been friends. I shall 

speak of him for a moment as a leader of noble thought in our 

young state-his general influence.  

His was a striking personality. His towering form, his massive 

brow, his commanding presence, marked him in assemblies of men.  

His strong intellect, broad culture, wide experience, naturally made 

for him a standing and position in the state at once unique and nota

ble. He was a giaiit oak in, the forest of men. His life, measured 

by all the standards of nobility, was a great one. The time is not 

yet and the present occasion forbids a detailed analysis of his life 

and the traits of his character. We may, however, with propriety, 

note the collective impression made by his life. There is an influ

ence derived' from things indescribable through which his spirit 

and individuality go forth to the multitude whose lives he touched.  

The great tendency of his life and character was tq elevate the 

whole tone of the public mind. He did this not only by example 

but by the manly fashion in which he dealt with the interests of 

others. His controlling purpose was to do right. He dared to stand 

for the right even though he stood alone. While he loved applause, 

for he loved his fellow-men, popular clamor did not move. him. He 

showed his real love for the people, not by honeyed phrases, nor by 

stirring their passions, but by good counsels and useful service.  

He despised servility. He spurned the collar of' a master. His 

conscience was his harness; he wore no other. The crack of the 

boss's whip brought him no terror. He held in contempt the "thrift 

that follows fawning." He walked erect in the majesty, dignity and 

conscious rectitude of his manhood. He possessed those virile quali

ties which have their root in manly courage.  

Looldift back over his career of nearly a generation in our state, 
it must be admitted he was invariably right on all great questions 
which challenged public attention and was in the thick of every 
battle waged about them. MR. LAMBELTSON was a type of men 

who by devotion to country and humanity, by their lofty character 

and exemplary lives have given us a rising spirit of fellowship,
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patriotism and service to mankind. By their e ample, the world is 
being taught that wisdom and virtup become a personal possession, 
only by practice and habit; that emotion as emotion only is like the 
fragrance of the flower which dies upon the wafting air, but that 
by well-directed and steadfast effort and occupation can be trans
formed into stable and noble charcter. Speech and sermon and 
printed page, though never so wise, and calling to patriotism and 
piety, waste their powers like the wind which bloweth where it 
listeth unless they guide men into rational and useful lives and 
take form and shape in deeds of helpfulness to those about us.  

The one great aim and end of'his life was to do his duty, his'whole 

duty, and "he walked attended by a strong aiding conscience," bring
ing to the labors of ehch day the sturdy common sense, the vigor 
and energy of a faithful, honest man. He made no prayers on the 
street corners, but everywhere burned the incense of a kindly, noble 
life. Courageous and aggressive, he was yet in an extraordinary 
degree uniformly and liberally conservative.  

During the last decade of his life our people passed through a 

series of struggles which tried their temper, judgmbnt and soul. So 
fresh are these struggles in our minds it would serve no useful pur

pose to recount them; so great the difficulties that at times they 
seemed insurmountable. The stalte had need of men well poised, 
clear of eye and brain, who could, in the whirl of difficulties, divine 

the right'from the wrong, the practical from the impractical, the 

patriotic from the merely partisan, and divining the right had the 

courage to point the way. In that perilous' time he neither failed 

nor faltered. Sobered and instructed by the experience and lessons 

of the past, he gathered from study and comparison that there is a 

progress of the race, fitful at times it may be, yet never long re

tarded, to which the counselings of history are to be acpommodated 

by a wise philosophy. He recognized the wonderful economic 

changes and transformations through which we are passing, and 

that we are one of a great family of nations, but yet grasped the 

central idea of the American position and deduced from it the whole 

fashion and color of its policy. He discerned that we are destined 

to play a high part in the affairs of the race; that we may with 
confidence still count on the energy and devotion of our people and 

that the sceptre of Progress is not to fall from our hands "through 

craven fears of being great." 

He was a man of great faith. He believed that through the force
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and enthusiasm of which a great people are capable, we would com

plete and maintain that splendid. edifice of our greatness which began 

building under the auspices of the Pilgrim Fathers and has in these 

later days received its greatest extension and .that the fixity of pur

pose and strength of will necessary to this end will be supplied by 

that national patriotism which, growing with the years, sustains the 

most strenuous efforts and makes possible the most heroic sacrifice.  

His greatness was not of the intellect alone. Great as he was 

intellectually, yet the attributes which summed up this strong char

acter and vigorous personality are pre-eminently worthy to be set 

before the world as examples, are expressed by the words Honor, 

Courage, Duty. These were the precious jewels in his crown, and 

may well be set apart to-day and lifted above his new-made grave, 

into public notice as the golden texts in the lesson of his life.  

Honor is the distinguishing perfection of a noble mind. This splen

did brother emphasized the beauty and excellence of that high sense 

of probity which led him Jo teach both by pre&ept and example 

that the truly patriotic should, when Duty called, give his life to 

serve his country, but not to do a base thing even to save it. Yes, 

character is greater than intellect. A great soul will be strong 

to live as well as to think; founded on the living rock of Principle 

he is, in fact, not a solitary phenomenon, to be simply perceived, 

limited and described. He is a. blessed gift of Providence, designed 

not merely to have an immediate, but a continuous, progressive and 

ever widening influence. Such a character survives the man who 

possesses it, survives his age and perhaps even his country and his 

language; its work, like that of a vein of water flowing hidden 

underneath, making the ground to blossom and bear fruit.  

He was much in 'the public eye. At the bar and in the public' 

pi-ints, at gatherings of friends and the many places where men 

meet and thoughts are interchanged and opinions are formed and 

crystallized, there LAMBERTSON was and as certainly given an atten

tive audience. His wide knowledge, deep insight, careful study and 

above all his character commanded respect; and few, if any, exerted 

more or better influence.  

He fought with honest weapons and nobly won or as nobly lost.  

From the field of encounter he came bearing palms of victory or was 

borne back on his shield. His name is and shall abide as a synonym 

for civic honor. He stood like a stone wall for those things which make 

for a nobler citizenship and a cleaner, better life. He was simple,
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direct, earnest, the soul of truth, loyal to the core. He stood "four

square to every wind that blew." le trimmed no sail to catch the 

passing breeze. Shams and frauds and hypocrisy he hated and de

nounced. The venal and the false, though intrenched in high place 

and buttressed by power, met his unflinching and uncompromising 

opposition. He had the strong, rugged qualities ,of a genuine man, 

the sympathy, tenderness and affection of a gentle woman. He 

had- the rare quality of growth, both mental and moral, and was 

a stronger, better man each year of his life than during any previous 

year. He was ambitious; he grew into noble ambitions.  

When I first knew him, like most men of splendid equipment, he 

aspired to that leadership in eloquence before juries and upon the 

platform for which he was pre-eminently fitted. He sought places 

of high responsibility and great power. As he advanced in life, the 

desire for transient preferment passed from him and his spirit, 

purified and ennobled by struggle and experience, sought Truth as 

the high prize of his calling, as though the very nobility of his soul 

scorned the adornment of brief and flitting authority. He achieved 

that which is greater than earthly place or power-a sterling char

acter, an abiding faith in Gotd and His providence. He walked in 

Duty's way; aye, in the domain of higher values he acquired vast 

estates.  

He died as he lived, quietly and yet grandly, his last hours devoted 

to calrrying a message of cheer and inspiration to one of the great 

universities of this matchless West, and in the painstaking prepara

tion of a cause upon the success of which depended the rescue of 

the small savings of many who were innocent, defrauded and help

less. Not till his passing did we fully realize that in our midst had 

for years stood a great captain of America's best manhood. Within 

the boundaries of our state there may have been a few more virile 

men, those who had more of what we call "fighting quality," some 

others who possessed in larger measure the faculty which wins 

applause and attains a present popularity, but none who excelled 

him in sterling character.  

As to some, the peaks of the Western Range seem but masses of 

barren granite, never smiling save in some rare burst of sunlight, 

so those who saw but knew him not, thought him cold and unre

sponsive. To these, without disparagement of others well worthy 

of high honor and esteem, we may truthfully say that LAMBERTSON 

was our finest embodiment of the Christian gentleman in secular
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life-a worthy example-a man whose stature will grow in the per

spective of time, whose noble impulses, like 4he mighty roll of old 

ocean's wave, shall yet touch the farther shores of our lives.  

At limes men build cathedrals, the part resting on the earth fin

ished, but that intended to be nearest heaven, its turrets and spires, 

incomplete. So sometimes men build their lives. Not so with our 

friend. He built on the sure foundation of a noble character. His 

life was filled with deeds of helpfulness and justice which stand 

as a challenge and inspiration to those who come after him.  

It was my personal privilege to know that he lived, too, tor his 

family in an atmosphere made sweet by all the graces which adorn 

domestic life.  

It is not possible for any poor words we may utter here to remove 

the sorrow which has fallen so suddenly on those he loved most, 

but we may bear them the consolation which comes from the knowl

edge that this great court and the bar of this state, his professional 

brethren, bring to his grave the tribute which belongs only to the 

great lawyer, the worthy citizen and true man. He is embalmed in 

our hearts,- his memory enshrined in fadeless flowers.  

His body sleeps fittingly under the bosom of the broad prairies 

where he chose his home, where his work was done, among those 

who knew and loved him best. His spirit has entered its appearance 

in the court of God's chancery, before the Great Judge and sure 

Renarder of a noble life. Peace to his ashes, eternal felicity to his 

soul. For those only who remain is mourning. The paths of life 

may lead us, his brethren, far from his resting place; but this we do 

know, wherever we go or whatever betide, our eyes will wieep for 

him and our hearts beat more quickly at the recall of his name, 

until ours, too, shall throb no more.  

MR. CHITEF JUSTICE SULLIVAN: 

The request of the bar to have entered upon the minutes of the 

court their estimate of the character, and their expressions of re

spect for the memory of Mn. LAMBERTSON is of course granted. We 

concur fully in the sentiment of the resolutidns. MR. LAMBERTSON 

was an eminent lawyer and a masterful man. In his dealings with 

the court, and in all the relations of life, he was just and honorable, 
and did well his part to maintain, in public esteem, the good repute 

of his profession. Ever loyal to-his convictions of duty he leaves 

behind him the record of a useful, earnest and virtuous life. We 

deplore his loss and cordially unite with you in bearing witness to 

his intellectual greatness and moral worth.
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3n M~emoriam.  

WILLIAM LEESE.  

WILLIAM LEESE was born at Athens, Tennessee, April 30, 1840; 

moved to Kentucky in 1846; read law in 1859, 1860 and 1861; left Ken

tucky for Ohio, where he enlisted in the Second regiment, July 13, 

1861; transferred to Company M, Second Artillery; was in thirty

seven regular engagements during the Slaveholders' Rebellion. He 

moved to Nebraska, after a short sojourn in Iowa, and located at 

Palmyra, Otoe county, 1868; moved to Seward county, 1872; admitted 

to the bar, before Judge LAKE, 1874; elected attorney general 

1884, as a republican, over Carroll S. Montgomery, democrat; 

two years later over William L. Greene (afterwards M. C.); and a 

third time over William H. Munger, the present federal judge for 

the district of Nebraska. He was one of the few state officers and 

the only attorney general ever accorded the distinction of three con

secutive terms. By organizing the anti-monopoly republicans of the 

state,he was the virtual founder of the populistic party. After his re

tirement from office he practiced law in Lincoln; and was, for a time, 

a special representative of the comptroller of the currency in Ala

bama. Charles G. Dawes, the comptroller, had, in his struggling 

youth, been a protdg6 of MR. LEESE. WILMAx LEESE was a Knight 

Templar, a member of the Ancient Order of United Workmen, Mod

ern Woodmen of America and of the Grand Army of the Republic.  

He died at his home, in Lincoln, Nebraska, March 14, 1902. He 

left behind him a widow and four children: Mrs. Archibald Scott, 

of Lincoln; Ray Leese, of Denver, Colo.; Miss Clara Leese and Leo 

Leese, of Lincoln.  

Peace to the ashes and glory to the name of WILLAx LEEsE.  

Be it remembered that at a session of the supreme court of Ne

braska, begun and holden September 16, 1902, there being present 

Hon. J. J. SuLLvAN, chief justice, Hon. SILAs A. HoLcoMB and Hon.
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SAMUEL H. SEDOWICK, judges, Lee Herdman, clerk, and Hugh G. Pat

ton, bailiff, the following proceedings were had, that is to say: 

MAY IT PLEASE YoUR HoxoRs: 

Your committee appointed to prepare and report resolutions as 

a tribute of respect to the character, life and service of the late 

HoN. WILLIAM LEESE, beg leave to submit the following: 

Resolved, That we hereby express our sincere sorrow on account 
of the death of HoN. WILLIAM LEESE, who for six years filled the 

honorable position of attorney general of this state. As the chief 
law officer of the state, he ably and zealously guarded its important 

interests, and by his unswerving fidelity to otflcia duty, won and 
held the highest confidence and appreciation of the people .he served.  

Resolved, That by his devotion to the interests entrusted to him 
in a professional capacity as well as by his upright character in 
private life, the deceased was worthy of emulation and honor, and 
by his death the legal profession has lost a valued member.  

Resolved, That in his death we deplore the loss of one more of 
those courageous and enterprising pioneers, who in their toil, sacri
fices and privation, laid the foundation for the material improve
ment, growth and development of our own great state. We recog
nize with deep appreciation our great obligations to such pioneers, 
and with keenest sorrow we realize the fact that death is rapidly 
depleting their ranks. The life and service of such men who in the 
honorable profession of the law have thus rendered service in the 
upbuilding of the state, should be kept in lasting memory.  

Your committee move the adoption of the foregoing resolutions 

and that they be spread upon the records of this court as a perma

nent memorial to GENERAL LEESE.  
JOHN M. STEWART, 

M. B. REESE, 

G. W. BERGE, 
F. N. PRoUT, 
J. L. McPHEELY, 

Committet,.  
JOHN M. STEWART: 

My acquaintance with GENERAL LEESE began about fifteen years 

ago and continued up to the time of his death. I was associated 
with him as deputy attorney general for nearly four years, and for 
about two years after that relation ceased I was his law partner.  
Thrown together as we were in this intimate official and business 
relation, I was able to see him as he really was. My asociation 
with him caused me to hold him in the highest esteem as a man.  
He was of a most genial disposition; he always took an optimistic 
view of life and was always pleasant and companionable. In his
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professional work he was most industrious aid painstaking. When 

acting as attorney general, he always put in long hours and 'felt 

the responsibility of the grave duties that were imposed upon him.  

He always attended to such duties, whether those of grave im

pdrtance or those of little consequence, with the same conscientious, 
painstaking care.  

His strong characteristics as a man were his courage and honesty.  

I recall about the time that I entered the office of deputy attorney 

general, that an important case was pending in this court in which 

the question of the powers of the state board of transportation to 

regulate transportation rates of railroads in this state was involved.  

His associates on the state board of transportation and the repre

sentatives of the various railroads of the state while GENERAL LEESE 

was absent at Washington, entered into a compromise agreement, and, 

when he returned, strong pressure was brought to bear upon him 

to induce him to approve of such compromise. I remember that he 
counseled with Judge 0. -P. Mason and Hon. G. M. Lambertson, who 

were associated with him as attorneys in the case, and, after going 

over the whole matter, he made up his mind that the only right 

course for him to pursue was to refuse to approve the compromise 

agreement, and in consequence the litigation proceeded. This was 

my first official acquaintance with GENERAL LESE, and I then formed 

the highest opinion of his courage and his conscientious discharge 

of his official duty. In this connection I am induced to challenge 

the attention of those present to the fact that although this litiga

tion was pending but fifteen years ago, Judge Samuel Maxwell, a 
member of the court at that time, GENERAL LEESE, Judge 0. P. Mason 
and Hon. G. M. Lambertson, attorneys for the complainant, and
T. M. Marquette and J. B. Hawley, attorneys for the respondents, 

have all passed away, a striking reminder to us of the brevity and 
uncertainty of life.  

With GENERAL LEEsr, political expediency and a desire to be on 

friendly terms with his official associates, would in nowise swerve 

him from doing what he believed to be his duty. This is clearly 

shown in his early life. He was living in the state of Kentucky at 

the time the Civil War commenced, and most of his associates and 

boyhood friends went into the Confederate army. He, being a south

erner and his sympathies being- with the southern people, naturally 

would have gone with them; but in considering the question, as he 

has often told me, he made up his mind that it was not right for
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him to go 4against the Union; that he could never bring himself 

to think but that it was his duty to stand by the Union, and then, 

as in later years, the actions of his friends and associates did not 

control him. Filled with patriotism and a desire to serve his coun

try, he left the state of his residence and came to , northern state 

and enlisted with the Union army and served throughout the war.  

His was a sensitive disposition. He felt the criticisms of others 

keenly, and yet he was brave enough to disregard them and move 

straight forward in the path of duty. His public and private life 

was unassailable. His associates in office, although sometimes dis 

agreeing with him as to policies, were always ready to admit the 

honesty of his purpose and his unimpeachable integrity. GENERAl 

LEESE was always faithful to his clients. He made their case his 

own. When he was elected attorney general, he became ignbued, 

with the idea that the people of the state of Nebraska were his 

clients, and that the duty was imposed upon him of guarding and 

protecting their interests and he ever worked to that end. No 

Pfficial was ever more zealous in guarding and conserving the 

interests of the people who elected him. GENERAL LEESE's char

acter, public and private, is worthy of our emulation and regard, 
and we, his associates, who remain should bear him in lasting 

memory.  

HoN. ALBERT J. CORNISE: 

In celebrating the memory of men or events I believe it is the 

principles and real virtues represented in them, rather than any 

circumstances of place or time, that should chiefly occupy our minds.  

The unthinking look only to material success and its glitter and 

noise. Our conduct in life discovers a never-ending conflict between 

selfishness and greed on the one hand and justice and charity on the 
other. It is related of one of the Puritan zealots that when taken 
before the king in council he would niake no submission. "I am an 
aged man," he said, "and what remains to me of life is not worth 
a falsehood or a baseness." 

The rectitude of intentions of the youth entering life is not open 
to suspicion. The pathway along which he would sail to glory is 
.marked by benevolent purposes. But soon his illusions meet with 
a rude shock. The world is not as he had dreamed. It seems .  
fierce struggle for existence, .each saying to the other, "You kill me 
or I'll kill you," until at last it appears to him a very'condition of 
success that he join in the game as he finds it. He does. And
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herein lies part of the infinite tragedy and pathos of life. He still 

wishes the world well. 'He takes delight in progress, and, maybe 

in order to take a decisive and practical stand for good, he coinmilts 

himself to some church, which he believes works for righteousness.  

There is no strenuous life except in honest endeavor to live up to 

one's highest ideal; but where one's principles, stand in the way of 

worldly success, how many of us are strictly true to them? Shall 

the ambitions of a lifetime be given -up? Must not wife and chil

dren be fed, and something accumulated for old age? Can we give 

up property and friends? And so from day to day we yield to the 

influences of self-interest,, making cowardly compromises with con

science.  

I admired GENEsAL LEESE because he was a man who had the 

courage of his convictions. He was not over-confident of his own 

abilities, but would gladly die for his principles: He would reso

lutely keep the laws of h6nor, caring absolutely nothing for conse

quences. Such a man, always at peace with himself, is likely to 

wear a cheerful countenance in adversity as well as in prosperity.  

The last time I met GENERAL LEESE there was the same buoyancy of 

spirit as when I first met him.  

Without a few such men society would relapse into anarchy and 
barbarism, and when the services of such men have been carefully 
weighed, no matter what appearances may be, they will be found 
to have been of value to mankind. I think that GENERAL LEESE did 
the state a service, in helping to lay some of the foundations of our 
laws' and political structure, which but few men could or would 
have done, and which must always entitle him to our grateful re
membrance.  

HoN. WILLIAM VINCENT ALLEN: 

MAY IT PLEASE THE COURT: At the risk of -interrupting for the 

moment a possibly prescribed programme for the occasion, and dis

concerting the exercises as they may have been intended by the 

committee, I desire to say a word, for I feel tlt I ought not let 

the occasion pass without spcaking in support of the resolutions, 

and I therefore ask the court's indulgence while I express my 

high appreciation of GENERAL LEESE and MR. LAMBERTSON. I knew 

them quite well and I heartily sympathized with the political opin
ions of the one, for he affiliated with my party, and as heartily dis
approved of the political views of the other, and as I did so in 

life, I do so now that they are dead. But it would be highly im
2*
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proper to abuse the propriety of this occasion or to insult the 

solemnity of the hour and the memories of tge deceased by in

jecting into these proceedings an expression of approval or dis

approval of the partisan opinions of our dead friends.  

One of these men, like Moses, was neither ornate in speech nor 

fluent in expression, but he was a great lawgiver and possessed of 

much worth and great strength of character and intellect. The other 

was facile and eloquent, and persuasive in voice and manner, and both 

were true to their high calling and shed lustre on the bar of which 

they were honored members and had the respect of the courts 

before which they practiced. It is eminently proper that these 

resolutions commemorative of their lives and vifrtues should be 

spread on the records of this tribunal as perpetual testimony of 

the love and esteem in which they were held by the bench and the 

bar of the state.  

These men were patriots; they loved their .country and her 

institutions; they loved their families, and in doing so, learned 

to love , and sympathize with the families of others, and this 

made them patriotic and gave a powerful stimulus to society and 
made the world better for their lives; for such men can not help 

being most excellent citizens and greatly contributing to the mould

ing of better mental, moral and social conditions among the people 
with whom they live. As men love their families, they desire 
to see them uplifted and their circumstances made better and 
they wish for more favorable opportunities for others, and this 

stimulates a wholesome sentiment resulting in much benefit to 
the social fabric. Our dead friends believed in the immortality 
of the soul and that they were accountable to a Supreme Being 
for their conduct in this life; and as all men who believe in their 
responsibility to God make good citizens and are faithful in the 
discharge of duty, exercising a helpful influence in shaping the 
destinies of the race, strengthening and buttressing the temple 
of human liberty, we may rest assured that the jurists whose 
memories we commemorate at this time performed their full duty 
in life. To the families and friends of the dead we can at this 
time offer only the poor consolation of a deep and genuine sym
pathy, as time alone can assuage the grief and sorrow they feel.  
Your honors are familiar with "Pilgrim's Progress," that splendid 
classic written by John Bunyan nearly two hundred years ago, 
In the character of Christian who started on a pilgrimage from
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the .City of Destruction to Mount Zion he personalized the Christian 

religion and the struggles of the true believer. Christian crossed 

the Slough of Despond and climbed the Hill Difficulty; he wended 

his way through the Valley of Humiliation and the Valley of 

the Shadow of Death and was imprisoned in Doubting Castle and 

Vanity Fair, but, finally, after a long and perilous journey, reached 

Beulah Land, from whose heights he looked across the River Death 

and beheld God and the angels in all their glory in the Celestial 

Abode. The story is indeed interesting and touching and illustrateS 

a good man's life-journey from the cradle to eternity. Our dead 

friends were familiar with the pilgrimage of Christian, and, know

ing them as I did, I believe their lives resembled in some degree 

at least the hero 'of Bunyan's instructive narrative. Being of 

nearly the same age and having worked in the same field of 

labor and encountered in a large measure kfndred dangers and 

being inspired by similar hopes, ambitions and desires, they 

resolutely kept their faces to the front and patiently met the 

last hour bravely, and encountered' the ills and enjoyed the sun

shine of life; and, having passed from time to eternity at about 

the same time, it may be that, like Christian and Faithful, they 

crossed the River of Death hand in hand, while from the heights 

of Beulah Land they entered Mount Zion the City of Eternal Rest 

together. It is pleasing at least to believe that this may be so.  

Men who make their mark in the affairs of this world as GENERAL 

LEESE and MR. LAMBERTSON made theirs should have their memories 

and virtues perpetuated in, all suitable and appropriate ways, and 

I therefore, heartily concur in the wish of the bar that these 

resolutions may be spread 6n the journals of the court as a 

perpetual testimony of the love and esteem in which these two 

distinguished citizens of our state were held by those who knew 

therm best.  

WILBUR F. BRYANT: 

MR. CHIEF JUSTICE: It was my good fortune to know WILLIAM 

LEESE intimately and thoroughly for a period of twenty years.  

He never broke his word. He never betrayed a friend. No act 

in his official career ever required explanation. I might stop right 

here. But there is one thing to which the attention of the future 

historian of this state ought to be directed.  

Mr. Chief Justice, the muse of history is a tuneful liar. She 

never tells the truth, the whole truth' and nothing but the truth.
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I will not dwell upon her injustice to antiquity, but will come down 

to times within the memory of men now living. Upon the shelves 

of every public library in America is a work entitled "Abraham 

Lincoln: A History." , This so-called history was written by 

Lincoln's private secretaries. During the dark days of the Slave

holder's Rebellion, California was upon the verge of withdrawing 

from the Union and setting up a Pacific Republic. She was kept 

from so doing by the moral power of a single man,-a man neither 

profound nor brilliant, but supremely good and severely in earnest.  

One would suppose that in ten large volumes at least a casual 

mention of Thomas Starr King would be found. But look and 

look, like a ghost on the banks of the Styx, through this history 

of Lincoln and his times, and you will find no mention of the name.  

I hope the future historian of our little state will not be equally 

remiss and that he will not forget to record that WILLIAM LEESE 

initiated the organized resistance to boss rule in this young com

monwealth when fourteen men met, at his call, in a little room 

in the city of Lincoln. What grew out of that meeting has been 

of lasting benefit to all parties. I will not enter further into 

details, for, by so doing I might violate the canons of good taste.  

Measured by the commercial standard of the age, which guages 

everything by pounds, shillings and pence, the life of WILLIAM LEESE 

may not have been successful. But that is not the true standard.  

That man's life is most successful who chases no ignis fatus; who 

seeks no responsibility which is not his; who shirks no responsi

bility which belongs to him; who strives to do his best in the 

place to which Providence has assigned him; who lives and acts 

according to his light in the altruism of the Man of Nazareth.  

For such an one the grave has no terrors and death no sting.  

He need fear nothing.  

"For modes of faith let graceless zealots fight; 
His con't be wrong, whose life is in the right." 

MR. CHIEF JUSTICE StLLIVAN: 

It is altogether proper that this court should take formal notice 

of the death of WILLIAM LEESE, and that we should unite with 

you in paying to his memory the tribute of our esteem. Such 

lawyers courts delight to honor. In popular estimation, and in 

the regard of both bench and bar, GENERAL LEESE has long held 

a high and enviable place. He possessed adequate scholarship and 

had an alert and resourceful mind, but the success he achieved
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was due mainly to two cardinal virtues, integrity and perseverance

inflexible integrity, indefatigable perseverance. As chief law officer 

of the state, courage was another element of his strong character 

that counted in his favor and did much to malce him the ideal 

public servant that he was. It was with him a fixed habit to 

bring his professional conduct to the touchstone of the moral law.  

Whether contemplated action was expedient was in every case sub

ordinate to the question whether it was right; but when he had 

once determined upon the proper course to be pursued, no influence 

was potent enough to alter his purpose or check his impetuous 

zeal. His forensic struggles, and all the battles of his life, were 

carried on manfully in the open, with enthusiasm and aggressive

ness always, but with bitterness never. Faithful to every trust 

and just in his dealings with all men, he leaves behind him the 

memory of a delightful personality and a record upon which no 

shadow rests. In accordance with your request these proceedings 

will be entered ur in the, journal of the court
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$9 In the 14th line of reporter's notes to 63d volume, for 59th 
read 60th. Editor of the second edition of Nebraska reports, take 
notice.  

The editor acknowledges the valuable assistance of Charles Q.  
De France in editing State v. Savage, pp. 714-783.  

Evolution of the Syllabus.-In the first four volumes of the Nebraska 
reports, the syllabi are the work of the reporter. After that they 
are the work of the writers of the opinions, respectively. In the 
34th volume, pp. 232, 234, MAXWELL, C. J., declared the unwritten 
rule to be that the syllabus alone represented the consensus-opinion 
of the court.  

Indexing.-Accepting this rule, an editor might, perhaps, be jus
tified in making up an index from syllabi alone; but such a rule 
would be far from satisfactory to the bar of the state, and has 
not been followed. A treatise on the tribulations of an indexer 
might be interesting and its perusal not unprofitable; but it would 

be out of place here. The editor is grateful to Paul Pizey, Esq., 
deputy librarian, for valuable hints.  

In this volume the Northwestern classification has, in the main, 
been followed. This method, although excellent for a reporter cov
ering several states, is not, in all cases, apropos of a report for a 
single state. Lack of space forbids a detailed explanation.  

Grammar.-What Carlyle calls critics of the grammarian species, 
look with an eye single to syntax. William Lily-a noted English
man of the 16th century-a friend of Erasmus and Sir Thomas 
More-thus defines grammar: Granmatica est recte scribendi atque 
loquandi ars. The English translation of this sentence has been 
adopted with variations by Noah Webster-see Dictionary-and 
others; and the definition is now stereotyped. The writer humbly 
begs to dissent. Grammar -is simply the fashion of, writing and 
speaking. A man who violates a syntactical rule, is guilty of the 
same kind of an offense as one who would appear at a four-hundred 
ball in corduroy pantaloons. For example, the word reliable is in 
bad odor with purists. They tell us that a passive adjective can not 
be derived from an intransitive verb. Logically they are right; but 
how about laughable-centuries old-used by Shakspere and Ma
caulay? Noah Webster uses the latter word as a tu-quoque argu
ment for the former. The truth is that men do not write and speak 
by logic, but in accord with fashion. The verdant editor of a book 
is sophomorical in his criticisms. But experience is the parent of 
wisdom; and, in time, the editor will settle down to the rule of 
preserving, as far as possible, the idiosyncrasy of the author; and, 

(xxxviii)
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where there is one standard authority for a word or a phrase, he 
had, as a rule, best withhold his correction pencil. 

Anericaisns.-Writers of the Dean-Alford school have railed at 
what they.-have been pleased to call Americanisms. So astute a 
Greek scholar as the learned Dean should have reflected on the 
three dialects of his favorite language, should have remembered 
that Homer sang in the Old Ionic, Herodotos wrote in the New 
Ionic and Xenophon in the Attic and, that all are classic. If, the 
Agean Sea divided classic dialects, why not the Atlantic ocean? 
The idea that a man who does not say poundage for percentage, 
ladle for dipper and luggage-van for baggage-car is not talking good 
English, is absurd. Slang, as has been said by another, is language 
in the process of formation. Dean Swift thought the word mob 
was vulgar, but the word has survived.  

If any Americanisms have escaped the editor's pencil in volumes 
59, 60, 61, 62, 63, 64 and 65, be assured it was design, and not accident, 
that saved them. People who have their clothes cut by a London 
tailor, think we can not manufacture words in America. In the 
opinion of such an one, it is proper to call a water-proof cloak a 
macintosh, and to use the verb macadamise in connection with a road; 
but to call an unbranded yearling a maverick, or to use the verb 
maverick in connection, with stolen cattle, is vulgar. Charles Macin
tosh invented the process of putting a solution of India-rubber be
tween two pieces of cloth of suitable texture; henc the name 
macintosh. John L. Macadam invented a process of building roads 
from cracked stone; hence the verb macadamise. A drunken negro 
steward upon a Texan ranch owned by Hon. Sam-del A.. Maverick 
neglected to brand his master's cattle; hence the noun maverick.  
The facility with which such animals could be appropriated, gave 
birth to the verb miaterick, descriptive of an act about half way be
tween larceny and embezzlement. Macintosh and macadamise are 
classic; maverick is slang; and the difference is 3,000 miles of salt 
water.  

Mortality Table.-Four life expectancy tables were .inserted in the 
reporter's notes to volume 6 The American Mortality Table-in 
general use in Ohio and other states-is hereinafter inserted. The 
difference between the two kinds of tables is apparent. The indi
vidual life is uncertain. Yet if a large numbdr of persons in ordi
nary conditions and with ordinary environment at a given age be 
taken, there is a law; almost Medo-Persian In its fixity, by which 
we may determine the average number of years of life remaining 
to them. Take 10,000 people at 29 years of age; add the sum of their 
ages at death, which equals 650,000; 650,000 +10,000 = 65; 65 - 29= 36; 
thirty-six years is the life expectancy of a person 29 years old; and 
it is almost mathematically certain that out of 10,000, conditioned 
and situated as aforesaid, 72 will die the first year; 75 the second 
year, the yearly mortality increasing seriatim until at the end of 65 
years only 2 will be alive at the advanced age of 94.
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MORTALITY TABLE.  
Showing the assumed number living and dying at each age, out of 100,000 living at 

age 10, to age 95.  

10 1 0 4 71 7 70 39 

1 4 7 7 
o o Ca 

10 100,000 749 40 78,106 765 70 38,569 2,391 
11 99,251 746 41 77,341 774 71 36,178 2,448 
12 98,505 743 42 76,567 785 72 33,730 2,487 
13 97,762 740 43 75,782 797 73 31,243 2,505 
14 97,022 .737 44 74,985 812 74 28,738 2,501 

15 96,285 735 45 74,173 828 75 26,237 2,476 
16 95,550 732 46 73,345 848 76 23,761 2,431 
17 94,818 729 47 72,497 8 70 77 21,330 2,369 
18 94,089 727 48 71,627 896 78 18,961 2,291 
19 93,362 725 49 70,731 927 79 16,670 2,196 

20 92,637 723 50 69,804 962 80 14,474 2,091 
21 91,914 722 51 68,842 1,001 81 12,383 1,964 
22 91,192 721 52 67,841 1,044 82 10,419 1.816 
23 90,471 720 . 53 66,797 1,091 83 8,603 1,648 
24 89,751 719 54 65,706 1,43 84 6,955 1,470 

25 89,032 718 55 64,563 1,199 85 5,485 1,292 
26 88,314 718 56 63,364 1,260 86 4,193 1,114 
27 87,596 718 57 62,104 1,325 87 3,079 933 
28 86.878 718 58 60,779 1,394 88 2,146 744 
29 86,'60 719 59 59,385 1,468 89 1,402- 555 

30 85,441 720 60 57,917 1,546 90 847 385 
31 84,721 721 61 56,371 1,628 91 462 246 
32 84,000 723 62 - 54,743 1,713 92 216 137 
33 83,277 726 63 53,030 1,800 93 79 58 
34 82,551 729 64 51,230 1,889 94 21 18 

36 81,822 732 65 49,341 1,980 95 3 3 
36 81,090 , 737 66 47,361 2,070 96 
37 80,353 742 67 45,291 2,158 97 . . . . . . . .  
38 79,611 749 68 43,133 2,243 98 . . . . . . . .  
39 78,862 756 69 40,890 2,321 99 . . . . . . . .  

William A. Lindly verified the foregoing table.  

Postscriptum.-Notice the new arrangement of cases overruled, etc., 
pp. lxxix-exix. Cases overruled or modified by a subsequent order 
in the same case appear in a separate list. The list of distinguished 
cases is yet incomplete. Hic labor, hoc opus est.
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Digest of Nebraska Cases Overruled, IViodilled, Distin
guished, Negatived and To Be Compared, 

NOTE.-The insertion in the following list of a case from another 
state, would necessitate a change in the foregoing title; hence this 
note. An act of the legislature of Ohio, adopted in 1835, provided: 
"That if any person shall purposely, and of deliberate and premedi
tated malice, or in the perpetration,* or attempt to perpetrate any 
rape, arson, robbery or burglary, or 'by administering poison, or 
causing the same to be done, kill another; every such person shall 
be deemed guilty of murder, in the first degree," etc. In 1857 the 
supreme court of the state construed that statute, holding the adverb 
"purposely," as a modifier of the verb "kill," to apply to every inter
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St., 

'131, 175. The effect was to make intent a necessary ingredient of mur
der in both degrees.t 'In 1873 the Ohio law became ours by adoption.  
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court 
held that our legislature, in adopting the Ohio law, did not adopt 
the construction of her court, but that such decision stood-on a 

jar with any decision of ,our own court-subject to revision; and 
they then and there overruled it; opinion by PosT, C. J., Morgan v.  
State, 51 Nebr., 672,T overruling§ Franklin v. Kelly, 2 Nebr., 79, 104, par.  

*A gross syntactical error; it has been corrected in Ohio and 
Indiana.-W. F. B.  

tIt might be a question as to how many dicta are in Judge Bart
ley's opinion. Most of his reasoning appears to be logically essen
tial to the conclusion reached. The question involved was the same 
as in Bechtelheinter v. State, cited in a following note.  

In the statute as quoted by Chief Justice Bartley in Robbins v.  
State, supra, 8 Ohio State, p. 131, a comma follows the word "pur
posely." The learned chief justice, in commenting on the section 
quoted, probably alludes to this comma when he speaks-on page 
175-of the "authoritative punctuation of the statute." The orig
inal act, approved March 7, 1835, had no such comma. The, afore
said comma was inserted by Joseph Rockwell SWan in his compila
tion of 1841.-W. F. B.  

*The enactment of a law in terms similar to the provisions of the 
statute of a foreign country, does not involve the adoption of the 
construction which the courts of that country may have given the 
statute. Hemphill, C. J., Snoddy v. Cage, 5 Tex., 106; but see vigorous 
dissent by Wheeler, J.-W. F. B.  

It is claimed by some that the rule in these cases is only modified 
by the opinion in Morgan v. State.-W. F. B.  

(lxxix)
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3, syllabus in Hallenbeck v. Hakn, 2 Nebr., 377, O'Dea v. Washington 
County, 3 Nebr., 118, Bohanan v. State, 18 Nebr., 57, 73, 74, Parks v.  
State, 20 Nebr., 515, 518, Coffleld v. State, 44 Nebr., 417, 423, and Forrester 
v. Kearney Nat. Bank, 49 Nebr., 655, 663,* and it is a mistake to say, 
as has been said, that these decisions are modified by Nebraska 
Building & Loan Ass'n v. Marshall, 51 Nebr., 534, 538. Morgan v. State 
is upheld in Rhea v. State, 63 Nebr., 461, 467, opinion by HoLcomS, J.  
On a motion for rehearing, SEDGWICK, J., filed a memorandum dis
senting from the opinion of the majority of the court. This will be 
found in Appendix A to volume 64. "It is a settled rule that in the 
adoption of the statute of a sister state the state adopting it adopts 
the construction which the former has placed upon it." ALBERT.  
C., State v. McBride, 64 Nebr., 547, 549. In Goble v. Simeral, filed January 
21, 1903, PouND, C., states the rule as follows: "If a statute adopted 
from another state had been construed by the courts of that state 
prior to. its adoption here, the same construction should be given or
dinarily in this state in the absence of any indication of a contrary 
intention on the part of the legislature."t The Ohio decision$ is 

* The principle of these cases is recognized, tacitly, by NoRvAL, 
C. J., in State v. Poynter, 59 Nebr., 417, 430.-W. F. B.  

t See, also, opinion of BAmNms, C., in Wenham v. State, 65 Nebr., 394, 
at page 403.-W. F. B.  

* A statute substantially identical with the Ohio statute cited 
above, was enacted in Indiana, 1843. The compiler of that year 
says, in a note, that the section was "taken substantially from the 
Ohio statute." Revised Statutes, 1843, p. 960. This was fourteen 
years before the statute was construed by the Ohio court. The 
construction in Indiana, taken in the aggregate, differs widely from 
Ohio. "A purpose to kill is an essential ingredient in the crime 
of murder in the first degree, where the killing is effected by ad
ministering poison." Becktelheimer v. State, 54 Ind., 128, citing the 
Ohio decision with approval, at page 136. "Where, in the perpetra
tion of a robbery, the robber takes the life of his victim, he is guilty 
of murder in the first degree, though there may have been no intent 
to kill." Moynihan v. State, 70 Ind., 126. The former decision was in 
1876; the latter four years thereafter. Worden, C. J. in the former, 
J. in the latter, delivered the respective opinions. Judge SEDGWICK 
points out the inconsistency of these two decisions-64 Nebr., 85.  
It may not be out of place to state succinctly the various construc
tions of the statute.  

Ohio Construction.-A purpose to kill the person named in the in
dictment as the deceased, is an essential of murder in any degree.  
Where the slayer is engaged in the perpetration of any rape, arson, 
robbery or burglary, the enormity and turpitude of the criminal 
act supplies the place of deliberate and premeditated malice; and 
where the killing is by administering poison, or causing the same 
to be done, the danger and atrocity of the means supply the place 
of the deliberate and premeditated malice; the purpose and the 
means, per se, include and import malice.  

Indiana Construction.-A purpose to kill is an essential element 
of murder, except where the slayer is engaged in the perpetration 
[of], or attempt to perpetrate any rape, arson, robbery or burglary.  
In the exceptions the cardinal felony supplies the place both of pur-
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mentioned with disapproval in a dictum by the Oregon supreme 
court; opinion by Kelly, C. J., State v. Brown, 7 Ore., 186, 197.-W. F. B.  

pose to kill and of deliberate and premeditated malice; but a pur
pose to kill is essential to murder where poisoning is the means 
employed, because a contrary construction would be absurd.  

Oregon Construction.-"If any person shall purposely, and of delib
erate and premeditated malice, or in the commission [of] or 
attempt to commit any rape, arson, robbery, or burglary, kill an
other, such person shall be deemed guilty of murder in the first 
degree." Annotated Laws, see. 1714. It will be seen that Oregon 
omits the poisoning clause. For construction of statute, see State 
v. Brown, cited in head-note; it is the Indiana construction sub
stantially, and is affirmed in State v. Olds, 19 Ore., 397. "If any 
person shall purposely and maliciously, but withouxt deliberation 
or premeditation, or in the commission [of] or attempt to commit 
any felony, other than rape, arson, robbery, or ,burglary, kill an
other, such person shall be deemed guilty of murder in the second 
degree." Annotated Laws, see. 1715. This latter section is given, 
because, as both sections were enacted simultaneously,-October 19, 
1864,-the rule of construction as to statutes in par! materia might 
aid in a correct understanding of the legislative intent. In Hill's 
Annotated Laws, 1887, the comma appears after "purposely" in the 
former section, but not in the latter. The original enactment is 
not at hand.  

New Hampshire Construction.-December 23, 1842, the following was 
enacted: "All murder committed by poison, starving, torture or 
other deliberate and premeditated, killing, or committed in the 
perpetration or in the attempt at the perpetration of arson, rape, 
robbery or burglary, is murder of the first degree; and all murder 
not of the first degree is of the second degree." Compiled Statutes, 
1843, p. 433. Prior to this enactment the statute attempted no 
definition of murder, simply d'escribing it by name and providing 
the punishment. By the universal rule of statutory construction, 
this was common-law murder. The author of the New Hampshire 
statute evidently had the Ohio statute before him as he wrote; 
but he was more exact and' explicit than the Ohio author in the 
wording. Later this state took a cue from Ohio and Indiana, and 
amended this statute to reqd as follows: "All murder committed by 
poison, starving, torture, or other deliberate and premeditated kill
ing, or committed [in perpetrating or attempting to perpetrate] 
arson, rape, robbery or burglary, is murder of the first degree; 
and all murder not of the first degree is of the second degree." 
General Statutes, 1867. The amended portion is enclosed in brack
ets, but the amendment was unnecessary as the former statute was 
syntactical. In 1869 the supreme court of this state construed the 
latter statute as follows: "Murder .committed in perpetrating a 
robbery is murder 'of the first degree, although not perpetrated 
with a deliberate design to kill." Opinion ,by Smith, J., State v. Pike, 
49 N. H., 399.-W. F. B.

5



lxxxii CASES OVERRULED, ETC.  

I. EXPRESSLY PARTIALLY OVERRULED.  

Adams v. Nebraska City Nat. Bank, 4 Nebr., 370.  
Chattel mortgage. Title to property passes to mortgagee.  

Musser v. King, 40 Nebr., 892.  
Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp 

v. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771.  
Murray v. Loushman, 47 Nebr., 256.  
Strahle v. First Nat. Bank of Stanton, 47 Nebr., 

319.  
Title to property remains in mortgagor.  

Aultman v. Obermeyer, 6 Nebr., 260.  
Stevens v. Carson, 30 Nebr., 544, 551.  

Good faith of transaction between husbafid and wife.  

Barney v. State, 49 Nebr., 515.  
Palmer v. State, October 21, 1903.  

The former decision held the exercise of clemency by an appel= 
late court under section 509a, Criminal Code, was a usurpation 
of an executive function. The latter opinion holding the former 
unsound followed in Ford v. State, March 3, 1904.  

Bollman v. Lucas, 22 Nebr., 796.  
Sunday Creek Coal Co. v. Burnham, 52 Nebr., 364.  

Fraudulent conveyance. Guilty knowledge of purchaser.  

Brooks v. Dutcher, 22 Nebr., 644. % 
City of Omaha v. Richards, 49 Nebr., 244.  

A general and a specific exception to instructions.  

Cheney v. Harding, 21 Nebr., 68.  
Rowe v. Griffiths, 57 Nebr., 488.  

Failure to file affidavit before service by publication.  

Courcamp v. Weber, 39 Nebr., 533.  
Dorsey v. Conrad, 49 Nebr., 443.  

Alteration of instruments. Presumption.  

Darst v. Levy, 40 Nebr., 593.  
McCord v. Bowen, 51 Nebr., 247, 251.  

Attachment. Chattel mortgage. Rights of mortgagor.  

Fanton v. State, 50 Nebr., 351. See Barney v. State, supra.  

Gee Wo v. State, 36 Nebr., 241.  

O'Connor v. State, 46 Nebr., 157, 158.  
Negative averment in criminal information.
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Geisler v. Brown, 6 Nebr., 254.  
World Publishing Co. v. Mullen, 43 Nebr., 126.  

Language libelous per se.  

Grant v. Bartholomew, 57 Nebr., 673, 
County of Logan v. Carnahan, December 17, 1902.  

The former holding was that a county could maintain a fore
closure of a tax lien without the prior issuance of a certificate; 
this was overruled in effect in the latter opinion, and formally 
overruled on rehearing June 3, 1903.  

Hoadley v. Stephens, 4 Nebr., 431.  
Omaha Real Estate & Trust Co. v. Kragscow, 47 

Nebr., 592.  
Acknowledgment of a deed in another state before a commis

sioner for this state.  

Hollenbeck v. Tarkington, 14 Nebr., 430.  
(Pheliix Ins. Co. v. Swantkowski, 31 Nebr., 245.) 

Sharp v. Brown, 34 Nebr., 406.  
Limitation of proceeding in error.  

Johnson v. First Nat. Bank of Plum Creek, 28 Nelr., 792.  
Dorsey v. Conrad, 49 Nebr., 443, 444.  

Alteration of negotiable instrument.  

Kittle v. De Lamater, 3 Nebr., 325.  
Smith v. Columbus State Bank, 9 Nebr., 31.  

Promissory note. Illegal consideration. Innocent purchaser.  

La Flume v. Jones, 5 Nebr., 256.  
Burkett v. Clark, 46 Nebr., 466, 468, 475.  

Judicial sale. Appraisement. Deposit.  

Lancaster County Bank v. Horn, 34 Nebr., 742.  
Sager v. Summers, 49 Nebr., 459.  

Voluntary assignment.  

Lee v. Hastings, 13 Nebr., 508.  
Sureties on replevin bond are not liable in a case in which a 

return of the property can be had.  
Ulrich v. McConaughey, 63 Nebr., 10, 13.  

"We think, in the light of the opinion in that case [Shelby v.  
McQuillan, 59 Nebr., 158], Lee v Hastings should not be followed." 

Lewis v. Mills, 47 Nebr., 910.  
Barker v. Wheeler, 60 Nebr., 470, 471.  

Res judicata. Judgment upon officer's bond.  

Lipscomb v. Lyon, 19 Nebr., 511.  
Stevens v. Carso-. "0 Nebr., 544, 551.  

Good faith of transaction between husband and wife.
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McCord v. Krause, 36 Nebr., 764.  
McCord v. Bowen, 51 Nebr., 247, 251.  

Attachment. Chattel mortgage.  

Magneau v. City of Fremont, 30 Nebr., 843.  
State v. Boyd, 63 Nebr., 829.  
Rosenbloom v. State, 64 Nebr., 342.  

See Templeton v. City of Tekamah, infra.  

Manly v. Downing, 15 Nebr., 637.  
Green v. Sanford, 34 Nebr., 363.  

Limitation of foreclosure of mechanic's lien.  

Marvin v. Weider, 31 Nebr., 774.  
Perry v. Baker, 61 Nebr., 841, 845.  

Law of the case as a rule in district court.* 

Moore v. Kepner, 7 Nebr., 291.  
Lininger v. Raymond, 9 Nebr., 40.  

Judgment against surety on replevin bond.  

O'Dea v. Washington County, 3 Nebr., 118.  
See note at the head of this digest of cases.  

Osborne v. Canfield, 33 Nebr., 330.  
Moline v. Curtis, 38 Nebr., 520, 534.  

Bill of exceptions on review of attachment proceeding in county 
court.  

Pacific Express Co. v. Cornell, 59 Nebr., 364.  
Nebraska Telephone Co. v. Cornell, 59 Nebr., 737.  

Maximum rate law.  

Richards v. State, 22 Nebr., 145.  
*Horbach v. City of Omaha, 4J Nebr., 851.  

Latter case reaffirmedin Mathews v. Mulford, 53 Nebr., 252, 253.  
Extension of time for filing bill of exceptions.  

Richardson v. Campbell, 34 Nebr., 181.  
Havemeyer v. Paul, 45 Nebr., 373, 374.  

Latter decision reaffirmed in Omaha Loan & Trust Co. v. Hanson, 
46 Nebr., 870, and in Connecticut Mutual Life Ins. Co. v. Westerhoff, 
58 Nebr., 379, 383.  

Contract rate of interest after maturity.  

Russel v. Rosenbaum, 24 Nebr., 769.  

Aultman v. Martin, 49 Nebr., 103.  

Separate assignments of error in the giving of instructions.  

*The case of Perry v. Baker established a rule for the district court, 
which differs from the rule established by a long line of decisions 
for the supreme court. A moment's reflection will suggest a good 
reason for the distinction.-W. F. B.
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Schields v. Horbach, 40 Nebr., 103.  
State v. Scott, 53 Nebr., 571, 572.  

Amendment of bill of exceptions. Time to present for allow.  
anc6. Notice.  

Search v. Miller, 9 Nebr., 26.  
In the trial of an action in replevin, the jury should be in

formed as to which party has possession of the property ,at 
the time of the trial. If a verdict is silent as to the right of prop
erty and the right of possession, and as to the value thereof, 
according to the finding, no judgment can be rendered for any 
amount whatever.  

Ulrich v. McConaughey, 63 Nebr., 10.  
If the nature of a defendant's interest is not in issue and his 

right of possession is equal in value to the ownership, the silence 
of the verdict as to these questions is not prejudicial error.  

State v. Green, 27 Nebr., 64.  
State v. Boyd, 63 Nebr., 829.  
Rosenbloom v. State, 64 Nebr., 342.  

See Templeton v. City of Tekamah, infra.  

State v. Sioux City & P. R. Co., 7 Nebr., 357.  
Foree v. Stubbs, 41 Nebr., 271.  

Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 118.  
Right to maintain action to quiet title defined.* 

Strader v. White, 2 Nebr., 348.  
Waggoner v. First Nat. Bank of Creighton, 43 

Nebr., 84; 94, 95.  
Liability for partnership debts.  

Stutzner v. Printz, 43 Nebr., 306.  
Herman v. Hayes, 58 Nebr., 54.  

Discharge of attachment after judgment.  

Templeton v. City of Tekamah, 32 Nebr., 542.  
A provision of a municipal ordinance, which imposes a license

tax as a condition precedent to entering upon a certain occupa
tion, and which punishes an offender against the provision with 
fine and imprisonment is unconstitutional and void.  

State v. Boyd, 63 Nebr., 829.  
Rosenbloom v. State, 64 Nebr., 342.  

The provision of section 154 of the general revenue law author.  
izing fine and imprisonment as a means of enforcing a license.  
tax is constitutional and valid. HOLCOMB, J., dissents.  

*The latter case (Foree v. Stubbs) follows Holland v. Challen, 110 
U. S., 15, appealed from the federal circuit court for the district of 
Nebraska.-W. F. B.
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Thomas v. Markmann, 43 Nebr., 823.  
Barker v. Wheeler, 60 Nebr., 470, 471.  

Judgment of court having jurisdiction against an officer, does 
not conclude his bondsmen, but is only prima-facie evidence.  

Walker v. Turner, 27 Nebr., 103.  
City of Omaha v. Richards, 49 Nebr., 244, 245.  

Specific exceptions to instructions.  

Weaver v. Cressman, 21 Nebr., 675.  
Anheuser-Busch Brewing Ass'n v. Hier, 52 Nebr., 

424.  
Funds in hands of clerk of district court not subject to garnish

ment. Action in equity.  

Westcott v. Archer, 12 Nebr., 345.  
Grebe v. Jones, 15 Nebr., 312, 317.  

Latter case reaffirmed in Darnell v. Mack, 46 Nebr., 740.  
Attachment. Levy. Jurisdiction.  

White v. State, 28 Nebr., 341.  
Coffield v. State, 44 Nebr., 417.  

Filing information without preliminary hearing.  

Whitman v. State, 42 Nebr., 841.  
Metz v. State, 46 Nebr., 547, 556.  

Burglary. Presumption. Possession of stolen property.  

Wilson v. Macklin, 7 Nebr., 50.  
Muller v. Plue, 45 Nebr., 701, 702.  

Writ of replevin against officer holding goods under execution 
issued on void judgment.  

Winslow v. State, 26 Nebr., 308, 312.  
Leisenberg v. State, 60 Nebr., 628, 629.  

Allegation of the particular hour of the night in an indictment 
for burglary.  

Woodruff'v. White, 25 Nebr., 745.  
Stevens v. Carson, 30 Nebr., 544, 551.  

Good faith of transaction between husband and wife.  

fl. PARTIALLY (NOT EXPRESSLY) OVERRULED.  

Bohanan v. State.  

See note at the head of this digest of eases.  

Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369, par. 3 of syllabus.  
James v. Higginbotham, 60 Nebr., 203.  

Lhtter case reaffirmed in Gandy v. Cummins, 64 Nebr., 312, and 
Achenbach v. Pollock, 64 Nebr., 436.  

Assignment in petition in error that court erred in overruling 
motion for new triaL
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Coffield v. State.  
See note at the head of this digest of cases.  

Crowell v. Johnson, 2 Nebr., 146.  
Wescott v. Archer, 12 ;ebr., 345.  

Attachment. Judgment. Collateral attack.  

Eiseman v. Gallagher, 24 Nebr., 79.  
Brewster v. Bank of Ainsworth, 43 Nebr., 79.  
[Eiseman v. Gallagher approved in a dictum in 

Frenzer v. Richards, 60 Nebr., 131, 134.] 
Usury. Defense. Affirmative relief. Rule of equity.  

Forrester v. Kearney Nat. Bank, 49 Nebr., 655.  
Franklin v. Kelley, 2 Nebr., 79.  

See note at the head of this digest of cases.  

Hallenbeck v. Hahn, 2 Nebr., 377.  
Johnson v. Hahn, 4 Nebr., 139.  

Enjoining the sale of real estate for taxes, where the owner 
has personalty out of which the taxes can be made.  

Hurley v. Estes, 6 Nebr., 386, par. 6 of syllabus.  
Hale v. Christy, 8 Nebr., 264, par. 2 of syllabus.  

MAXWELL, J., dissents.  
Mortgage. Statute of limitations.  

Kane v. Union P. R. Co., 5 Nebr., 105.  
Hurlburt v. Palmer, 39 Nebr., 158.  
Anheuser-Busch Brewing Ass'n v. Peterson, 41 

Nebr., 897.  
Herbert v. Wortendyke, 49 Nebr., 182, 185.  

Defective service. General appearance. Waiver of objection, 
Setting up want of personal jurisdiction in answer.  

Kountze v. Scott, 49 Nebr., 258.  
McCord v. Bowen, 51 Nebr., 247, 251.  

Motion to dissolve attachment. Right of defendant who does 
not own proverty.  

Kyger v. Ryley, 2 Nebr., 20.  
Hale v. Christy, 8 Nebr., 264.  

Limitation to foreclose mortgage. See Hurley v. Estes, supra.  

Morehead v. Adams, 18 Nebr., 569.  
Scott v. Overall, 50 Nebr., 144.  

Construction of statute relative to settling bill of exceptions, 

Morgan v. State.  
See note at the head of this digest of cases.
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Morrissey v. Schindler, 18 Nebr., 672.  
Herron v. Cole Bros., 25 Nebr., 692.  

The discrepancy in the two preceding cases pointed out and the 
latter held to overrule the former in Hanna v. Emerson, 45 Nebr., 
708, 709.  

Right to bring action in county where one of the defendants 
resides.  

Parks v. State.  
See note at the head of this digest of cases.  

Parrish v. State, 18 Nebr., 405.  
Horton v. State, 63 Nebr., 34.  

The former case was reopened two years after affirmance. In 
the latter case the supreme court held that its jurisdiction closed 
with the term at which the judgment of affirmance was pro
nounced.  

People v. Hamilton County, 3 Nebr., 244.  
Long v. State, 17 Nebr., 60.  

Pleading in mandamus.  

Peters v. Dunnells, 5 Nebr., 460.  
Hale v. Christy, 8 Nebr., 264.  

See Kyger v. Ryley, supra.  

IIl. MODIFIED.  

Boyer v. Clark, 3 Nebr., 161.  
Raymond Bros. v. Green, 12 Nebr., 215, 220.  

Set-off. Unliquidated damages.  

Fremont, E. & M. V. R. Co. v. Whalen, 11 Nebr., 585.  
Republican V. R. Co. v. Arnold, 13 Nebr., 485, 486.  

Testimony of witness as to value of land.  

Hiatt v. Brooks, 17 Nebr., 33.  
City of Hastings v. Foxworthy, 45 Nebr., 676, 682.  

Law of the case.  

Jefferson County v. Saxon, 10 Nebr., 14.  
On appeal to this court transcript must be filed within statu

tory six months, and must contain testimony.  
Schuyler v. Hanna, 28 Nebr., 601.  

On appeal transcript must be filed within statutory six months, 
but need not contain testimony.  

Romberg v. Hughes, 18 Nebr., 579.  
Schrandt v. Young, 62 Nebr., 254, 263.  
Ulrich v. McConaughey, 63 Nebr., 10, 15.  

Damages in replevin.
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Sea rles v. Auerhoff, 28 Nebr., 668.  
Nothing appearing to the contrary, it will be presumed that 

judicial proceedings are conducted with reference to sun time.  
Iowa Loan & Trust Co. v. Estate of Devall, 63 

Nebr., 826, 827.  
"That decision [Searles r. Auerhof If] was rendered in 1890, before 

standard time was generally adopted in this state, and may, 
therefore, be said to have had as its basis the experienced course 
of human conduct. Since then, however, the former method of 
measuring time has fallen into disuse to such an extent that the 
reason for the presumption has almost, if not entirely, ceased to 
exist." 

IV. OVERRULED IT TOTO.  

Allis v. Newman, 29 Nebr., 207.  
Stull v. Cass County, 51 Nebr., 760.  

Bill of exceptions. Msi Loss. Failure to file in time, 

Banghart v. Lamb, 34 Nebr., 535.  
Selby v. McQuillan, 45 Nebr., 512.  

Judgment against sureties on appeal bond.  

Bellinger v. White, 5 Nebr., 399.  
Graff v. Ackerman, 38 Nebr., 720.  

See Edgington v. Cook, infra.  

Bennet v. Fooks, 1 Nebr., 465.  
Galway v.. Malchow, 7 Nebr., 285.  
Mansfield v. Gregory, 8 Nebr., 432.  
Harral v. Gray, 10 Nebr., 186.  
Mansfield v. Gregory, 11 Nebr., 297.  
Hubbart v. Walker, 19 Nebr., 94.  

Galway v. Malchow reaffirmed in Sheasley v. Keens, 48 Nebr., 57, 59, 
Purchaser at sheriff's sale. Prior lien of unrecorded mortgage, 

Bonns v. Carter, 20 Nebr., 566, 22 Nebr., 495.  
Jones v. Loree, 37 Nebr., 816.  

No presumption of fraud because the property transferred was 
all the vendor owned.  

Bressler v. Wayne County, 25 Nebr., 468.  
Wayne County v. Bressler, 32 Nebr., 818.  

Taxation of national bank stock. Deduction of debts.  

Burlington & M. R. R. Co. v. Shoemaker, 18 Nebr., 369.  
Chicago, B. & Q. R. Co. v. Cox, 51 Nebr., 479.  

Railroad company's liability for damages where line is not 
fenced.

1xxxix
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Cass County v. Chicago, B. & Q. R. Co., 25 Nebr., 348.  
Chicago, B. & Q. R. Co. v. Richardson County, 61 

Nebr., 519.  
Railroad bridge across navigable river assessable by state board.  

Cedar County v. Jenal, 14 Nebr., 254.  
State v. Hill, 47 Nebr., 456.  
Bush v. Johnson County, 48 Nebr., 1.  
In re State Treasurer's Settlement, 51 Nebr., 116.  
Bartley v. State, 53 Nebr., 310, 337.  

But see dictum in Thomsses v. Hall County, 63 Nebr., 777, 783.  
Payment by county treasurer to his successor without manual 

delivery of legal tender, viz., with deposits in a bank.  

City of Seward v. Klenk, 27 Nebr., 615. See Scott v. Waldeck, infra.  

City of Tecumseh v. Phillips, 5 Nebr., 305.  
License money collected by towns and villages belongs to 

county.  
State v. McConnell, 8 Nebr., 28.  
City of Hastings v. Thorne, 8 Nebr., 160.  

License money collected by a city or village belongs to such 
municipality.  

Coy v. Jones, 30 Nebr., 798.  
Globe Publishing Co. v. State Bank of Nebraska, 

41 Nebr., 175, 176.  
Liability of stockholder in corporation.  

Deere v. Losey, 48 Nebr., 622.  
Sager v. Summers, 49 Nebr., 459.  

Voluntary assignment.  

Edgington v. Cook, 32 Nebr., 551.  
Graff v. Ackerman, 38 Nebr., 720.  

Taxation of land purchased from the government before issu
ance of patent, and while the government has a beneficial in
terest therein.  

First Nat. Bank of Hastings v. McAllister, 33 Nebr., 646.  
Capital Nat. Bank of Lincoln v. American Ex

change Nat. Bank of Chicago, 51 Nebr., 707.  
Negotiable paper. Legal holiday. Presentment and protest.  

Common law not abrogated by statute.  

First Nat. Bank of South Bend v. Gandy, 11 Nebr., 431, 433.  
McIntosh v. Johnson, 51 Nebr., 33, 34.  

Public funds. Garnishment.
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Fisher, Ex parte. 6 Nebr., 309.  
This court will not inquire into the constitulioiiality of the law, 

under which the defendant was commitied, in a habeas-corpus 
proceeding.  

Sovereign v. State, 7 Nebr., 409.  
Ex parte Thomason, 16 Nebr., 238.  

The court did inquire into the constitutionality of the law under 
which the defendant ivas committed in a proceeding in habeas 
corpus.  

Strange and unaccountable as it may seem, there is no allusion 
to the Fisher Case in either Sovereign v. State or Ew parte Thomason.  

Horn v. Miller, 20 Nebr., 98.  
Bickel v. Dutcher, 35 Nebr., 761.  

Latter case reaffirmed in Continental Building & Loan Ass'n v.  
Mills, 44 Nebr., 136, 142.  

Taking appeal. Limitation of time.  

Howell v. Roberts, 29 Nebr., 483. See Coy v. Jones, supra.  

Mathis v. Pitman, 32 Nebr., 191.  
Wallace v. Sheldon, 56 Nebr., 55, 59.  

Taxing of costs and attorneys' fees against the estate, in a 
will contest.  

Merrill v. Wright, 41 Nebr., 351.  
Neither a levy nor assessment of taxes, will be presumed from 

the mere introduction in evidence of a treasurer's tax receipt 
or certificate of sale.  

Darr v. Wisner, 63 Nebr., 305.  
In the foreclosure of a tax lien, the certificate of sale is evi* 

dence, prima facie.  

Morgan v. State, 48 Nebr., 798.  
State v. Cornell, 50 Nebr., 526.  

Compensation of stenographer.  

Nebraska Telephone Co. v. Cornell, 58 Nebr., 823.  
Pacific Express Co. v. Cornell, 59 Nebr., 364.  

Construction of petition in injunction.  

Pounder v. Ashe, 36 Nebr., 564.  
Pounder v. Ashe, 44 Nebr., 672.  

Ecclesiatical law.  
Latter case followed in Bonacum v. Harrington, 65 Nebr., 831.  

Scott v. Overall, 50 Nebr., 144.  
Williams v. Miles, 62 Nebr., 566.  

Construction of statute relative to settling bill of exceptions 
The latter case reaffirms Morehead v. Adams.* 

*Morehead v. Adams, 18 Nebr., 569, will be found in the list of cases 
partially (not expressly) overruled.-W. F. B.
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Scott v. Waldeck, 11 Nebr., 525.  
Jones v. Wolfe, 42 Nebr., 272.  

City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861.  

State v. Ambrose, 47 Nebr., 235, 241.  
Use of quashed bill of exceptions.  

Shawang v. Love, 15 Nebr., 142.  
Hurlburt v. Palmer, 39 Nebr., 158, 159.  

Latter case reaffirmed in Mayer v. Nelson, 54 Nebr., 434.  
Waiver of defects in process by appeal or error.  

Shellenberger v. Ransom, 41 Nebr., 631.  
Veeder v. McKinley-Lanning Loan Co., 61 Nebr., 

892, 912.  
Descent of real estate.  

State v. Keim, 8 Nebr., 63.  
Farmers & Merchants' Banking Co. v. City of 

Red Croud, 62 Nebr., 442.  
Action to recover public money unlawfully deposited.  

State v. Kennedy, 60 Nebr., 300.  
State v. Savage, 64 Nebr., 702.  

Res judicata.  

State v. Moores, 55 Nebr., 480.  
Redell v. Moores, 63 Nebr., 219.  

Municipal self-government.  

State v. Seavey, 22 Nebr., 454.  
State v. Moores, 55 Nebr., 480.  

Municipal corporation. Local self-government.  

V. NEGATIVED BY CONSTITUTION OF 1875.  

Burlington & M. R. R. Co. v. Lancaster County, 4 Nebr., 293.  
Land road tax valid under constitution of 1867.  

McCann v. Merriam, 11 Nebr., 241.  
Land road tax invalid under constitution of 1875.  

Jones v. Nebraska City, 1 Nebr., 176.  
A special att of the legislature, approved February 12, 1866, 

being "An Act to authorize the Town Council of Nebraska City 
to raise money to erect a Central or High School Building." 
Revised Statutes of 1866, page 692. Clause 4, section 14, of such 
act gives the board of education power "to contract with and.
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employ all the teachers in the several schools therein, and at 
their pleasure to remove them," page 695. In Jones v. Nebraska 
City, supra, the court held the statute to be a part of the con
tract, and that the court had no power to inquire into the cause 
of removal. This law was repealed by section 15, article III.  
of the Constitution of 1875. Wallace v. School District, 50 Nebr., 
171, 174.  

VI. NEGATIVED BY STATUTE.  

Anderson v. City of Albion, 64 Nebr., 280.  
The law makes it the duty of the officers of a city to exercise 

reasonable diligence for the purpose of knowing whether or 
not its avenues of public travel are reasonably safe, and they 
are not to wait for knowledge of defecis or dangerous condi
tions of its sidewalks until these facts attain notoriety in the 
city. An instruction which, in effect, charges that the defect in 
a sidewalk must have been "notorious and continued," before the 
city can be charged with notice thereof, is erroneous. OLDHAM, C.  

Eight days after the foregoing decision was announced, the 
following statute wept into effect, and completely negatives such 
decision as to cities of the first class: "Cities of the first class 
shall be absolutely exempt from liability for damages or injuries 
suffered or sustained by reason of defective public ways on the 
sidewalks thereof within such cities, unless actual notice in 
writing of the defect of such public way or sidewalk shall have 
been filed with the city clerk at least five days before the occur
rence of such injury or damage. In the absence of such notice, 
so filed, the city shall not be liable and in all cases such notice 
shall describe with particularity the place and nature of the 
defects of which complaint is made." Laws, 1901, ch. 16, sec.  
110, at p. 117.  

Armstrong v. Mayer, 60 Nebr., 423.  
Chapter 82, Laws of 1883, which attempted to amend section 

1030 of the Code by grafting into the original section the right 
of appeal, is inimical to section 11, article 3, of the Constitution.  

House Roll No. 8, introduced by Loomis, of 
Dodge (Session Laws 1901, p. 484, ch. 85), pro
vided for an appeal in forcible entry and de
tainer. Code of Civil Procedure, ch. 10, sec.  
1032a.  

Aultman, Miller & Co. v. Mallory, 5 Nebr., 178.  
A sale and delivery of goods on condition that the property is 

not to vest until the purchase-money is paid or secured, does not 
pass the title to the vendee until the condition is performed.  

The legislature of 1877 enacted (Session Laws, p. 170) "that 
no sale, contract or lease, wherein the transfer of title or owner
ship of personal property is made to depend upon any condition, 
shall be valid against any purchaser or judgment creditor of the 
vendee or lessee, in actual possession, obtained in pursuance of 
such sale, contract or lease, without notice, unless the same be 
in writing, signed by the vendee or lessee, and a copy thereof
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filed in the office of the clerk of the county within which such 
vendee or lessee resides," etc.  

Campbell Printing Press & Mfg. Co. v. Dyer, 46 
Nebr., 830, 833, 835.  

The statute of 1877 was in effect a legislative command that the 
decision in the Aultman Case should no longer be the law of this 
state so far as judgment and attaching creditors and purchasers 
without notice were concerned.  

Brome v. Cuming County, 31 Nebr., 362.  
Section 8, chapter 7, Compiled Statutes, amended 1895. Session 

Laws, chapter 7, section 18.  
Employment of counsel by county commissioners.  

Brotherton v. Brotherton, 14 Nebr., 186.  
Session Laws, 1883, p. 224, ch. 40.  
Nygren v. Nygren, 42 Nebr., 408, 411.  

Judgment for alimony as a lien on real estate.  

Brunswick v. McClay, 7 Nebr., 137.  
Session Laws, 1881, ch. 26, p. 201.  
Larabee v. Klosterman, 33 Nebr., 150, 156.  

Assignment of error in motion for new trial.  

Dundy v. Richardson County, 8 Nebr., 508. See South Platte Land 
Co. v. Buffalo County, infra.  

Haller v. Blaco, 10 Nebr., 36.  
Howard v. Lamaster, 11 Nebr., 582.  
Thompson.v. Merriam, 15 Nebr., 498.  
Shelley v. Towle, 16 Nebr., 194.  

General Statutes, 1873, p. 923, see. 68.  
Larson v. Dickey, 39 Nebr., 463.  
Session Laws, 1879, p. 327, sec. 127.  

Form of tax deed.  

Hand v. Phillips, 18 Nebr., 593.  
This was an action to foreclose a mortgage containing a stipu

lation for an attorney's fee. The mortgage was dated February 
18, 1879. On February 24, 1879, the governor approved the act 
repealing the act of February 18, 1873, providing for stipulated 
attorney's fee. General Laws, 1873, p. 98. This repealing act took 
effect June 1, 1879.  

Dow v. Updike, 11 Nebr., 95.  
This was a suit on a note, providing for an attorney fee, dated 

July 20, 1879, fifty days after the repealing act went into effect.  
The opinion is to the effect that in the absence of a statute no 
recovery of a stipulated attorney's fee can be had.  

Under the old law it was held that attorney fees must be taxed
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as costs and kept separate from the judgment. Rich v. Stretch, 
4 Nebr., 186; Hendriw v. Rieman, 6 Nebr., 516; Heard v. Bank, 8 
Nebr., 10.* 

Hardy v. Miller, 11 Nebr., 395. See Hand v. Phillips, supra.  

Heard v. Dubuque County Bank, 8 Nebr., 10, 15.  
Session Laws, 1881, p. 212.  
Larabee v. Kiosterman, 33 Nebr., 150, 157.  

Assignment of error in motion for new trial.  

Howard v. Lamaster, 11 Nebr., 582. See Haller v. Blaco, supra.  

Hewerkle v. Gage County, 14 Nebr., 18.  
Session Laws, 1885, p. 395, ch. 106.  

Liability of county for defendant's witness's fees where he is 
indicted for a felony.  

Interstate Savings & Loan Ass'n v. Strine, 59 Nebr., 27.  
On appeal from district couit to the supreme court, a finding 

of the trial court on substantially conflicting evidence will not 
be disturbed.  

The foregoing is simply the doctrine laid down in numerous 
cases.  

The legislature of 1903 enacted the following with an emer
gency clause: "That in all appeals from the district court to 
the supreme court in suits in equity, whether now pending or 
hereafter to be-brought to said court, wherein review of some 
or all of the findings of fact of the district court is asked by 
the appellant, it shall be the duty of the supreme court to retry 
the issue or issues of fact involved in the finding or findings 
of fact complained of upon the evidence preserved in the bill 
of exceptions, and upon trial de novo of such question or ques
tions of fact reach an independent conclusion as to what finding 
or findings are required under the pleadings and all the evidence, 
without reference to the conclusion reached in the district court 
or the fact that there may be some evidence in support thereof." 
Senate File 108. Approved April 10, 1903. Session Laws, 1903, p.  
631. Quavre: Is this a legislative mandamus?t 

*A stipulation for an attorney fee in excess of the legal rate of 
interest is usurious. Toole v. Stephen, 4 Leigh [Va.], 581, cited in 
Dow v. Updike, supra. Under the old practice an attorney fee could 
only be recovered by action of the court. Rosa v. Doggett, 8 Nebr., 48.  
-W. F. B.  

tThe Code of Alabama places the following interdict upon the 
mental operations of its supreme court: "The supreme court, in 
deciding each case, when there is a conflict between its existing 
opinion and any former ruling in the case, must be governed by 
what, in its opinion at that time, is law, without any regard to such 
former ruling on the law by it; but the right of third persons, 
acquired on the faith of the former ruling, shall not be defeated 
or interfered with by or on account of any subsequent ruling." 
'This was intended to abrogate law of the case, saving bona-fide 
-subsequently-acquired property rights. Code, 1897, p. 1057, ch. 107, 
art. 1, sec. 3840.-W. F. B.
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Johnson v. Hahn, 4 Nebr., 139.  
Session Laws, 1877, p. 43.  
Kittle v. Shervin, 11 Nebr., 65.  

County treasurer's authority to sell real estate of taxpayer 
before exhausting personalty.  

Kemerer v. State, 7 Nebr., 130.  
Session Laws, 1879, p. 366, sec. 40.  
State v. Baushausen, 49 Nebr., 558.  

Power of county board to reconsider a claim.  

McCormick v. Keith, 8 Nebr., 140, 142. See Heard v. Dubuque County, 
supra.  

Midland P. R. Co. v. McCartney, 1 Nebr., 398. See Brunswick v. Me
Clay, supra.  

South Platte Land Co. v. Buffalo County, 7 Nebr., 253.  
Section 70, chapter 77, Compiled Statutes, amended 1883. Ses

sion Laws, chapter 67.  
Suydam v. Merrick County, 19 Nebr., 155, 159.  
State v. Edwards, 26 Nebr., 701, 702.  

Equalization of assessment.  

State v. Brodboll, 28 Nebr., 254.  
Where portions of different school districts go to make up the 

territory included in a municipal corporation, license moneys 
collected for the school fund in such municipal corporation, is to 
be distributed equally among such school districts.  

Session Laws, 1895, ch. 63.  
In cities and villages where corporate limits form, in whole or 

in part, more than one school district all money derived from 
fines, penalties and licenses shall be apportioned to these several 
districts in proportion to the nr-iber of persons of school age 
residing in each district.  

State v. White, 29 Nebr., 288. See State v. Brodboll, supra.  

Thompson v. Merriam. See Haller v. Blaco, supra.  

Woods v. Commissioners of Colfax County, 10 Nebr., 552.  
County not liable for negligence in not repairing bridge.  

Session Laws, 1889, ch. 7.  
County made liable by legislative enactment.  

Hollingsworth v. Saunders County, 36 Nebr., 141.  
County held liable except in case of contributory negligence on 

the part of the person injured.
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VII. CRITICISED.  

Austin Mfg. Co. v. Brown County, 65 Nebr., 60.  
The county hoard may anticipate a levy for the current year.  

Clark v. Sheeley,* September 17, 1903.  
Until it is made, there is no levy for the current year.  

Becker v. Anderson, 11 Nebr., 493, 496.  
Marsh v. Burley, 13 Nebr., 261, 264.  
Housel v. Cremer, 13 Nebr., 298.  
Lancaster County Bank v. Gillilan, 49 Ncl*., 165, 

180.  
In the first of the foregoing cases, it was stated--dictum -that 

the filing and recording of a chattel mortgage was equivalent to 
a change of possession of the property. In the second case, the 
writer of the former opinion retracts the statement. In the first 
case, it was held that, where a chattel mortgage was void as to 
creditors, the mortgaged property was assets in the hands of 
the executor of the mortgagor. The third and fourth cases ap
pear to be in almost direct conflict with this doctrine, and in the 
fourth case the opinion in the first, as to this point, is analytically 
criticised.  

Filley v. Duncan, 1 Nebr., 134.  
Colt v. Du Bois, 7 Nebr., 391, 394.  

In the opinion in the former case CROUNsE, J., says that the 
lien of a judgment does not attach to lands acquired after its 
rendition, so as to affect bona-fide purchasers, until levy of execu
tion. In the latter opinion, GANTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule.  

Gleason v. Gleason, 16 Nebr., 15.  
Ellison v. Ellison, 65 Nebr., 412, 414.  

Divorce.  

Jameson v. State, 25 Nebr., 185.  
Bartell v. State, 40 Nebr., 232.  

See list of cases distinguished.  

Lander v. Abrahamson, 34 Nebr., 553.  
Anthony v. Korbach, 64 Nebr., 509, 513.  

In the latter case, ALBERT, C., uses the following language in 
regard to the verification of a petition to vacate a judgment: 
"We have not overlooked Lander v. Abrahamson, 34 Nebr., 553, 
where, in the body of the opinion, it is held that the petition in 
an action of this kind, must be verified positively. No good rea
son is given for the rule announced, nor was the point directly 
involved in the case. It is entirely omitted from the syllabus.  
In our opinion, it does not state the correct rule of practice and 
should not be followed." 

*Every man will have-to decide for himself whether Clark Sv. heeley 
overrules Austin Mf.g. Co. v. Brown County. In the judgment of the 
editor, the point criticised in the former was not essentially involved 
in the latter.-W. F. B.  

6
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Merriam v. Goodlett, 36 Nebr., 384.  
Brown v. Ulrich, 48 Nebr., 409, 413.  

Specific performance. Default in payment. Essence of con
tract. Waiver.  

The writer of the opinion in the latter case says that the point 
in question was not necessary to a decision of the former; yet he 
makes a conditional overruling in hac verba.  

Missouri Valley Land Co. v. Bushnell, 11 Nebr., 192.  
"Want of capacity in a corporation, which is the vendor in a 

contract for the sale of real estate, to take a title to or hold 
such property, can not be successfully urged by the vendee 
or his assignee, to defeat a recovery of the agreed price, in an 
action on the contract." LAKE, J.  

Barbor v. Boehm, 21 Nebr., 450.  

"A promissory note given for the premium on an insurance 
policy issued by an insurance company whieh had not complied 
with the laws of the state in filing its statement and procuring 
the certificate of the state auditor authorizing it to issue poli
cies, is void as between the parties to the contract, and can not 
be enforced." REESE, J.  
* American Building & Loan Ass'n v. Rainbolt, 

48 Nebr., 434, 452, 453, 454. PosT, J.  

The last case criticises the opinion in Barbor v. Boehm, in 
these words: "The doctrine there asserted can not be recon
ciled with the later decisions of this court, nor, indeed, with 
the earlier case of Missouri Valley Land Co. v. Bushnell, 11 Nebr., 
192." Nevertheless, Barbor v. Boehm has been followed-without 
citation-in Comnmonrcalth Mutual Fire Ins. Co. v. Hayden, 60 Nebr., 
636, SULLIVAN, J., and affirmed in Henni v. Fidelity Building & 
Loan Ass'n, 61 Nebr., 744, NORVAL, C. J., and the criticism of 
Judge Posr is rejected as non per curiam.  

Olive v. State, 11 Nebr., 1.  
Basye v. State, 45 Nebr., -261, 284, 285.  

Proof of reputation of accused in a criminal case; cross-exam
ination; particular acts; misapplication of rule.  

Patterson v. State, 41 Nebr., 538. See Olive v. State, supra.  

Pearson v. Kansas Mfg. Co., 14 Nebr., 211.  
Barry v. Wachosky, 57 Nebr., 534, 537.  

The former decision held in effect that where an action was 
commenced in one county against several defendants, and sum
mons was issued to another bailiwick, the court retained its juris
diction notwithstanding it developed that the defendant, whose 
presence gave the court jurisdiction, was improperly joined. The 
writer of the latter opinion says that the former opinion "is no 
longer regarded as sound, but has in effect long been overruled." 

State v. Priebnow, 16 Nebr., 131.  
Arnold v. State, 38 Nebr., 752.  

An obiter-dictum in the first opinion disapproved in the second.  
Plea in bar. Jury trial.
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Wescott v. Archer, 12 Nebr., 345.  
Grebe v. Jones, 15 Nebr., 312, 317.  

The opinion in eaeh of these cases was written by MAXWELL, 

J. The latter opinion, it the most, hardly more than modifies 
the former. In the itter case there is a vigorous dissenting 
opinion by LAKE, C. J.  

VIII. DISTINGUISHED.  
Ackerman v. Thummel, 40 Nebr., 95.  

Taylor v. Davey, 55 Nebr., 153.  
Injunction. Remedy at law.  

Ahiman v. Meyer, 19 Nebr., 63.  
Reid v. Panska, 56 Nebr., 195, 196, 200.  
Houck v. Linn, 56 Nebr., 743, 744.  

Replevin. Quashing writ.  

Allen v. Saunders, 6 Nebr., 436.  
Merrill v. Willis, 51 Nebr., 162.  

Landlord and tenant.  

Allyn v. State, 21 Nebr., 593.  
Browning v. State, 54 Nebr., 203, 205.  

The former case holds that the fact that the defendant in a 
prosecution for a misdemeanor was not arraigned is not preju
dicial error.  

In the latter case, NORVAL, J., says: "Whether that decision 
[Allyn v. State, supre] is right or wrong we are not called upon 
to decide, since the scope of the opinion is limited to trials for 
misdemeanors." - The learned judge then proceeds to lay down 
a different rule for a felony case.  

Anderson v. Chicago, B. & Q. R. Co., 35 Nebr., 95.  
Orgall v. Chicago, B. & Q. R. Co., 46 Nebr., 4, 8.  

Death by wrongful act. Nominal damages. Pleading.  

Arnold v Badger Lumber Co., 36 Nebr., 841.  
Patten v. Lane, 45 Nebr., 333.  

Cross-bill. Jurisdiction.  

Barnes v. State, 40 Nebr., 545.  
Davis v. State, 54 Nebr., 177, 180.  

Simple. larceny. Larceny from bailee. Felonious taking. In
struction.  

Bays v. State, 6 Nebr., 167.  
Wallace v. School District, 50 Nebr., 171, 174, 

175.  
Power of school board to dismiss teacher.
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Bazzo v. Wallace, 16 Nebr., 290.  
Omaha Loan & Trust Co. v. Ayer, 38 Nebr., 891 

Error after appeal.  

Brewer v. Otoe County, 1 Nebr., 373.  
May v. School District, 22 Nebr., 205.  
Arapahoe Village v. Albee, 24 Nebr., 242.  

The doctrine that lapse of time does not bar the sovereign 
does not apply to municipal corporations whose powers are 
derived from the state; there is an exception by statute as tc 
county warrants.  

Bullcck v. Pock. See Whipple v. Fowler, infra.  

Burr v. Boyer, 2 Nebr., 265.  
Eichoff v.- Eikenbary, 52 Nebr., 332, 335.  

Surety. 'Collateral security. Negligence of creditor. Release 
pro tanto.  

Bush v. Tecumseh Nat. Bank, 64 Nebr., 451.  
. Stewart v. Rosengren, November 19, 1902.  

Sufficient transcript. Affirmative error.  

Calvert v. State, 34 Nebr., 616.  
Chicago, B. & Q. R. Co. v. Steel, 47 Nebr., 741.  

Street railway. Railroad. Right of way. Easement. Con
demnation. Damages.  

Chadron Banking Co. v. Mahoney, 43 Nebr., 214.  
Philadelphia Mortgage & Trust Co. v. Goos, 

47 Nebr., 804, 812.  
Appointment of receiver. Pending appeal. Pending action.  

City of Beatrice v. Leary, 45 Nebr., 149.  
City of Omaha v. Bowman, 52 Nebr., 293, 296.  

Diversion of water from a watercourse by a city.  

City of Hastings v. Foxworthy, 45 Nebr., 676.  
Dovey v. City of Plattsmouth, 52 Nebr., 642, 644, 

645.  
Municipal corporation. Damage to person or property.  

City of Lincoln v. Finkle, 41 Nebr., 575.  
Dovey v.. City of Plattsmouth, 52 Nebr., 642, 644.  

See City of Hastings v. Foxworthy, supra.  

City of Lincoln v. Grant, 38 Nebr., 369.  
Dovey v. City of Plattsmouth, 52 Nebr., 642, 644.  

See City of Hastings v. Foxwortny, supra. *
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City of Omaha v. Richards, 49 Nebr., 244; 50 Nebr., 804.  

City of Omtaba v. Bowman, 52 Nebr., 293, 297.  

Instruction. Overflow. Negligence.  

City of Wahoo v. Dickinson, 23 Nebr., 426.  
Sage v. City of Plattsmouth, 48 NPbr., 558, 561, 

Municipal corporations. Extension of boundaries.  

City of Wahoo v. Tharp, 45 Nebr., 563.  
Sage v. City of Plattsmouth, 48 Nebr., 558, 561.  

See City of Wahoo v. Dickinson, supra.  

Cleveland Paper Co. v. Banks, 15 Nebr., 20.  
Bullis v. Drake, 20 Nebr., 167.  

Misconduct of prevailing party's counsel.  

Coffman v. Brandhoeffer, 33 Nebr., 279.  
Davis v. Ballard, 38 Nebr., 830.  

Alias summons.  

Courtnay v. Parker, 16 Nebr., 311; 21 Nebr., 582.  
Corey v. Plummer, 48 Nebr., 481, 484.  

Judgment lien. Homestead.  

Cram v. Cotrell. See Whipple v. Fowler, infra.  

Crook v. Vandervoort, 13 Nebr., 505.  
Mattis v. Boggs, 19 Nebr., 698, 700.  

Ejectment by tenant in common.  

Curran v. PercivaJ, 21 Nebr., 434.  
Dolan v. McLaughlin, 48 Nebr., 842, 846, 847, 849.  

Action on saloon-keeper's bond.  

Dayton v. Lincoln, 39 Nebr., 74.  
Violet v. Rose, 39 Nebr., 660.  

Submission to the jury of issues admitted in pleadings, is preju
dicial or non-prejudicial accordingly as the jury may or may not 
have been sidetracked by the instruction.  

Dern v. Kellogg, 54 Nebr., 560.  
United States Nat. Bank of Omaha v. Wester

velt, 55 Nebr., 424.  

Right of collector to prefer his own creditor.  

De Clerq v. Hager, 12 Nebr., 185.  
State v. Keith County, 16 Nebr., 508.  

The former of these cases holds that oridges upon the line 
of a highway within the county are not works of internal im-
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proremnrnt according to the constitutional meaning. Opinion., by 
LAKE, J. The latter case says the former ruling was a dictum, 
and holds that such bridges are works of internal improvement.  
MAXWELL, J.  

Farmers & Merchants' Bank v. Anthony, 39 Nebr., 343.  
Forrester v. Kearney Nat. Bank, 49 Nebr., 655.  

Chattel mortgage. Registration. Attachment.  

Frey v. Curtis, 52 Nebr., 406.  
Holt v. Schneider, 57 Nebr., 523, 524, 531, 532.  

Ostensible authority to act as an agent.  

Garber v. Palmer, 47 Nebr., 699.  
Reid v. Panska, 56 Nebr., 195, 196, 200.  

See Ahiman v. Meyer, supra.  

Gaylord v. Nebraska Savings & Exchange Bank, 54 Nebr., 104.  
Consterdine v. Moore, 65 Neb., 291, 293.  

Indorsement and delivery of negotiable paper.  

German Ins. Co. v. Heiduk, 30 Nebr., 288.  
Eagle Fire Ins. Co. v. Globe Loan & Trust Co., 

44 Nebr., 380.  
Insurance. Company charged with knowledge of agent.  

Goodwin v. Cunningham, 54 Nebr., 11.  
Gillilan v. McDowall, December 12, 1902.  

Foreclosure of tax lien. Redemption. Independent title.  
Assignment of mortgage. Record. Foreclosure of prior lien.  

Bar.  

Green v. Barker, 47 Nebr., 934.  
Stenberg v. State, 50 Nebr., 127.  

Conveyance of public land. Collateral attack.  

Greene v. Greene, 42 Nebr., 634.  
Buckingham v. Roar, 45 Nebr., 244.  

Witnesses. Husband and wife.  

Gregory v. Cameron, 7 Nebr., 414.  
Morrison v. Boggs, 44 Nebr., 248.  

Evidence in collateral actions.  

Hale v. Sanborn, 16 Nebr., 1. See Livesey v. Omaha Hotel Co., infra.  

1lards v. Platte Valley Improvement Co. See Livesey v. Omaha Hotel 
Co., infra.
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Haynes v. Atiliman, 36 Nehr., 257.  
Wood ,. Roeder, 45 Nebr., 311.  

Change of domicile. Service of summons.  

Heidiman-Benoist Saddlery Co. v. Schott, 59 Nebr., 20.  

Engel v. Dado, November 19, 1902.  
Possession of chattels by defendant in replevin.  

Higginbottom v. Benson, 24 Nebr., 461.  
White v. Atlas Lumber Co., 49 Nebr., 82, 86.  

Foreclosure of mortgage. Improvements by mortgagee. Rent.  

Holt County v. Scott, 53 Nebr., 176.  
Fire Ass'n v. Ruby, 58 Nebr., 730, 732.  

Official bond. Non-approval. Estoppel.  

Horn v. Queen, 5 Nebr., 472.  
Einspahr v. Smith, 46 Nebr., 139.  

Injunction. Final order. Appeal.  

Jameson v. State, 25 Nebr., 185.  
Bartell v. State, /40 Nebr., 232.  

Reporter's notes as evidence in a prosecution for felony. The 
effect of these two cases is that a portion of the evidence can 
not be read to the jury from the reporter's notes, except by 
agreement and in presence of counsel.  

Johnson v. Powers, 21 Nebr., 292.  
Edee v. Strunk, 35 Nebr., 307.  

Order appointing d receiver without notice; void or voidable? 

Kiene v. Shaeffing, 33 Nebr., 21.  
Kansas & W. N. R. Co. v. Conlee, 43 Nebr., 121.  

Statute of frauds.  

Livesey v. Omaha Hotel Co., 5 Nebr., 50.  
Lincoln Shoe Mfg. Co. v. Sheldo::, 44 Nebr., 279.  

Suit against subscriber of stock to a corporation.  

Lydick v. State, 61 Nebr., 309.  
Close v. Swanson, 64 Nebr., 389.  

Highway. Order of county board. Easement. Dedication.  
User.  

McLaughlin v. Sandusky, 17 Nebr., 110.  
Tukey v. City of Omaha, 54 Nebr., 370, 378.  

Municipal corporation. Incurring debt. Taxpayer. Land
owner. Opening street.  

Mead v, State, 25 Nebr., 444. See Barnes v. State, supra.
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Meehan v. First Nat. Bank, 44 Nebr., 213.  
Maxwell v. Home Fire Ins. Co. of Omaha, 57 

Nebr., 207, 210.  
Foreclosure.  

Metz v. State, 46 Nebr., 547.  
Davis v. State, 51 Nebr., 301, 303, 325.  

Use of the expression "incriminating circumstances" in an in
struction.  

Metz v. State, 46 Nebr., 547.  
Ferguson v. State, 52 Nebr., 432, 434, 436.  

Instructions. Burglary.  

Metz v. State Bank, 7 Nebr., 165.  
Hamilton v. Whitney, 19 Nebr., 303.  

Judgment lien. Index. Notice.  

Miller v. Meeker, 54 Nebr., 452.  
Seiver v. Union P. R. Co., March 4, 1903.  

Service on sham defendant for the purpose of bringing non
resident defendant within jurisdiction of court.  

Minneapolis Harvester Works v. Hedges, 11 Nebr., 46.  
Moise v. Powell, 40 Nebr., 671.  

Appeal. Statute. Subject-matter. Waiver.  

Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406.  
Fremont, E. & M. V. R. Co. v. Harlin, 50 Nebr., 

698, 713.  
Railroad embankment. Negligence.  

Myers v. McGavock, 39 Nebr., 843.  
Bachelor v. Korb, 58 Nebr., 122.  

Approval of a guardian's bond for the sale of the real estate 
of his ward.  

National Cordage Co. v. Sims, 44 Nebr., 148.  
Yoder v. Haworth, 57 Nebr., 150, 153.  

Contract of agency. Contract of sale.  

National Masonic Accident Ass'n v. Burr, 44.Nebr., 256.  
Johnston v. Phelps County Farmers' Mutual Ins.  

Co., 63 Nebr., 21.  

Insurance. Waiver of forfeiture.  
Distinguished in Farmers' Mutual Ins. Co. v. Kinney, 64 Nebr., 808.  

Niland v Kalish, 37 Nebr., 47. See Greene v. Greene, supra.  

Olander v. Tighe, 43 Nebr., 344. See Courtnay v. Parker, supra.
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Olds Wagon Co. v. Bendici, 25 Nebr., 272.  
Citizeis' Bank v. 1Baird, 42 Nebr., 219.  

Right to opcn and close.  

Olson v. Peterson, 33 Nebr.:, 358.  
Parker v. Nothomb, 65 Nebr., 308, 315, 321.  

Bastardy.

ev

Osborne v. Plano 1\lfg. Co., 51 Nebr., 502. See National Cordage Co.  
V. Sims, SUPru.  

Parmer v. Keith, 16 Nebr., 91.  
Dreyfus v. Aul, 29 Nebr., 191.  

Malicious prosecution.  

Payne v. Jones, 33 Nebr., 260.  
Hanscom v. Lantry, 48 Nebr., 665, 666.  

Bill of exceptions. Allowance. Continuing duty.  

Porter v. Ourada, 51 Nebr., 510.  
Holt v. Schneider, 57 Nebr., 523, 531, 532.  

Payment of mortgage to agent.  

Pottinger v. Garrison, 3 Nebr., 221.  
Farrar v. Triplett, 7 Nebr., 237.  

Demurrer to answer. Pleading over. Waiver.  

Potvin v. Meyers, 27 Nebr., 749.  
Drexel v. Pusey, 57 Nebr., 30.  

Principal and surety. Payment of judgment by surety and 
subsequent assignment.  

Powers v. Powers, 20 Nebr., 529.  
Ellison v. Ellison, 65 Nebr., 412, 414.  

Divorce.  

Ragoss v. Cuming County, 36 Nebr., 375.  
Bush v. Johnson County, 48 Nebr., 1, 2, 15.  

Final order before board of county commissioners. Collateral 
attack.  

Reed v. Reed,* 4 Nev., 396.  
Walton v. Walton, 57 Nebr., 102.  

Divorce on the ground of cruelty.  

Sexson v. Kelley, 3 Nebr., 104.  
Thomas v. Hinkley, 19 Nebr., 324.  

Liquor dealer's bond. Obligee. Condition. Liability.  

Skinner v. Skinner, 38 Nebr., 756. See Greene v. Greene, supra.  

* This is the only foreign case in the list.
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Spaulding v. Johnson, 48 Nebr., 830.  
Forrester v. Kearney Nat. Bank, 49 Nebr., 655.  

Chattel mortgage. Registration. Attachment.  

Spencer v. Thistle, 13 Nebr., 227.  
Cockle Separator Mfg. Co. v. Clark, 23 Nebr., 702.  

Vacating decree. Final order.  

Springfield Fire & Marine Ins. Co. v. Winn, 27 Nebr., 649.  

Home Ins. Co. v. Winn., 42 Nebr., 331.  
Insurance. Fraud. Perjury.  

State v. Burlington & M. R. R. Co., 60 Nebr., 741.  

State v. Eskew, 64 Nebr., 600, 601, 602.  
Constitutional law, section 26, article 5, state officers.  

State v. Cochran, 28 Nebr., 798. See Gregory v. Cameron, supra.  

State v. Dimond, 44 Nebr., 154.  
Sage v. City of Plattsmouth, 48 Nebr., 558, 561.  

Municipal corporation. Injunction. Extension of boundaries.  
Collection of taxes.  

State v. Fremont, E. & M. V. R. Co., 60 Nebr., 749.  
State v. Eskew, 64 Nebr., 600, 601, 602.  

Constitutional law, section 26, article 5.  

,State -v. Graham, 21 Nebr., 329.  
State v. Clark, 39 Nebr., 899.  

School land. Contract of purchase. Default in payment of 
interest.  

State v. Hill, 38 Nebr., 698.  
State v. Hill, 47 Nebr., 456, 460, 480, 509, 526.  

Liability of treasurer. Certificate of deposit.  

State v. Poynter, 59 Nebr., 417.  
State v. Eskew, 64 Nebr., 600, 601, 602.  

Constitutional law, section 26, article .5, state officers.  

State v. Robinson, 20 Nebr., 96.  
In re Groff, 21 Nebr., 647.  

Constitution. Statute.  

State v. Uridil, 37 Nebr., 371.  
City of Wahoo v. Dickinson, 23 Nebr., 426.  
Village of Hartington v. Luge, 33 Nebr., 623.  
City of Wahoo v. Tharp, 45 Nebr., 563.  

The distinction between these cases is drawn in Sage v. City 
of Plattsmouth, 48 Nebr., 558, at page 561.  

Proceedings in nature of quo warranto to test the legality of 
an incorporation.
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Stewart v. Caier, 4 Nehr.- 564.  
Arnold v. Baler, 6 Nebr., 134.  

An appeal lies from the district to the supreme court from 
an order sustaining a deviurrer to a petition in equity, but not 
where the demurrer is for mi.joinider of causes of action.  

Stewart v. Rosengren, November 19, 1902.  
Seiver v. Union P. R. Co., March 4, 1903.  

See Miller v. Meeker, supra.  

Stump v. Richardson County Bank, 24 Nebr., 522.  
Chapman v. Garber, 46 Neb., 16, 20.  

Negotiable instrument. Surety. Payment. Contribution.  

Tootle v. First Nat. Bank of Chadron, 34 Nebr., 863.  
State Bank of Lushton v. Kelley, 49 Nebr., 242.  

Chattel mortgage. Prior equities. Constructive notice.  

Treat v. Price, 47 Nebr., 875.  
Beckman v. Birchard, 48 Nebr., 805.  

Accord and satisfaction. Acceptance. Estoppel.  

Village of Hartington v. Luge, 33 Nebr., 623.  
State v. Dimond, 44 Nebr., 154.  

See State v. Uridil, supra.  

Western Union Telegraph Co. v. Fremont, 39 Nebr., 692.  
Western Union Telegraph Co. v. Village of 

Wakefield, June 3, 19Q3.  
Occupation tax on telegraph company.  

West v. Van Pelt, 34 Nebr., 63.  
Mayer v. Ver Bryck, 46 Nebr., 221.  

Special contract. Recovery. Quantum meruit.  

Whipple v. Fowler 41 Nebr., 675.  
Snell v. Margritz, 64 Nebr., 6, 9.  

Payment of mortgage.  

White v. Blum, 4 Nebr., 555.  
Pickering v. Hastings, 56 Nebr., 201.  

Liability of stockholders.  

Wilson v. City of Auburn, 27 Nebr., 435.  
Ives v. Irey, 51 Nebr., 136, 141, 142.  

Void special assessment. Injunction.  

Yeazel v. White, 40 Nebr., 432.  
Philadelphia Mortgage & Trust C. v. Goos, 

47 Nebr., 804, 811.  

See Chadron Banking Co. v. Mahoney, supra.
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Young v. Cooper, 12 Nebr., 610.  
Geneva Nat. Bank v. Bailor, 48 Nebr., 866, 869.  

Attachment. False representation of a material fact.  

IX. FORMER OPINION OVERRULED OR MODIFIED BY SUB
SEQUENT ORDER IN SAME CASE.  

State v. Scheve. See cases compared, p. exix.  

(a.) Partially Overruled.  

Alter v. Bank of Stockham, 51 Nebr., 797.  
Alter v. Bank of Stockham, 53 Nebr., 223.  

Fraud. Conversion.  

Bankers' Life Ins. Co. v. Robbins, 53 Nebr., 44.  
Section 8, chapter 16, Compiled Statutes, does not apply to 

domestic insurance companies.  
Bankers' Life Ins. Co. v. Robbins, 55 Nebr., 117.  

Section 8, chapter 16, does apply to domestic insurance com
panies.  

Carkins v. Anderson, 21 Nebr., 364.  
Anderson v. Carkins, 135 U. S., 483.  

Homestead. Prior contract to convey after having acquired 
title. Estoppel.  

Latter case followed in Robinson v. Jones, 31 Nebr., 20.  

Curten* v. Atkinson, 29 ,Nebr., 612.  
Curtin* v. Atkinson, 36 Nebr., 110.  

Parties to error proceeding in supreme court.  

Drexel v. Richards, 48 Nebr., 732.  
Drexel v. Richards, 50 Nebr., 509.  

Mechanic's lien. Description of real property.  

Farmers' Mutual Ins. Co. v. Phoenix Ins. Co., 65 Nebr., 14.  
Farmers' Mutual Ins. Co. v. Phanix Ins. Co., 

65 Nebr., 17.  

Judgment on insurance policy.  

First Nat. Bank of Chadron v. Engelbercht, 57 Nebr., 270.  
First Nat. Bank of Chadron v. Engelbercht, 58 

Nebr., 639, 640.  

Mortgage foreclosure.  

First Nat. Bank of Omaha v. Goodman, 55 Nebr., 409.  

First Nat. Bank of Omaha v. Goodman, 55 Nebr., 
418.  

Liability of wife as surety for husband.  

The.same case, but plaintiff's name spelled differently.-W. F. B.
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Garnett v. Meyers,* 65 Nebr., 280.  
Garnett v. Meyers, 65 Nebr., 287.  

Note. 1\lortgage.  

Henry v. Vliet, 33 Nebr., 130.  
Henry v. VIlet, 36 Nebr., 138.  

Precedent debt as consideration for chattel mortgage.  

Hewit v. Bank of Indian Territory, 64 Nebr., 463.  

Hewit v. Bank of Indian Territory, 64 Nebr., 
469.  

Proof of foreign statute.  

McCord v. Weil, 29 Nebr., 682.  
McCord v. Weil. 33 Nebr., 868, 869.  

Review of order appointing receiver in advance of main case.  
The latter opinion, holding such interlocutory order review

able, was affirmed in Seeds Dry-Plate Co. v. Heyn Photo-Supply Co., 
57 Nebr., 214, 217.  

Northern Counties Investment Trust v. Edgar, 65 Nebr., 301.  
Northern Counties Investment Trust v. Edgar, 

65 Nebr., 308.  
See Garnett v. Meyers, supra, and note.  

Omaha Consolidated Vinegar Co. v. Burns, 44 Nebr., 21.  
Omaha Consolidated Vinegar Co. v. Burns, 49 

Nebr., 229.  
Mechanic's lien for sinking well.  

Omaha & R. V. R. Co. v. Wright, 47 Nebr., 886.  
Omaha & R. V. R. Co. v. Wright, 49 Nebr., 456, 

457.  
Pleading negligence.  

Scott v. Flowers, 60 Nebr., 675.  
Scott v. Flowers, 61 Nebr., 620.  

State industrial school. Constitutionality of statute. Consti
tutional portion stands notwithstanding the defective portion.  

State v. Savage, 64 Nebr., 684.  

State v. Savage, 64 Nebr., 703.  
Res judicata.  

(b.) Former Opinion Overruled in Toto.  

Anselme v. Americab Savings & Loan Ass'n, 63 Nebr., 525.  
Anselme v. American Savings & Loan Ass'n, De

cember 17, 1902.  
Building and loan associations. Usury.  

* See, also, Consterdine v. Moore, 65 Nebr., 291, 296.-W. F. B.
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Arlington State Bank v. Paulsen, 57 Nebr., 717.  
Arlington State Bank v. Paulsen, 59 Nebr., 94.  

Review of questions not litigated below.  

Barker v. Wheeler, 60 Nebr., 470.  
Barker v. Wheeler, 62 Nebr., 150.  

General denial. Proof of payment.  

Bartlett v. Bartlett, 13 Nebr., 456.  
Bartlett v. Bartlett, 15 Nebr., 593.  

Husband and wife. Equitable title to real property.  

Ferguson v. Herr, 64 Nebr., 649.  
Ferguson v. Herr, 64 Nebr., 659.  

Adoption of child. Inheritance from foster parent.  

Godman v. Converse, 8 Nebr., 657.  
Godman v. Converse, 43 Nebr., 463.  

Administration of estates. Allowance to widow. Acceptance of 
conditional will.  

Landaner v. Mack, 39 Nebr., 8.  
Landauer v. Mack, 43 Nebr., 430.  

Attachment. Levy on mortgaged chattels. Burden of proof.  

McDonald v. Bowman, 35 Nebr., 93.  
McDonald v. Bowman, 40 Nebr., 269.  

Chattel mortgage. Attachment. Replevin by mortgagee.  

Nebraska Telepbone Co. v. Jones, 59 Nebr., 510.  
Nebraska Telephone Co. v. Jones, 60 Nebr., 396.  

Contributory negligence. Directing verdict.  

Nickolls v. Barnes, 32 Nebr., 195.  
Nickolls v. Barnes, 39 Nebr., 103.  

Landlord and tenant. Possession by tenant under written lease 
unilaterally executed, tantamount to occupying under oral lease.  

Omaha & R. V. R. Co. v. Clark, 35 Nebr., 867.  
Omaha & R. V. R. Co. v. Clarke,* 39 Nebr., 65.  

Railroad company's servant-the engineer-frightened horses 
by letting off steam; the use of steam was necessary in their 
business; this was a question of negligence in the user.  

Phillips v. Bishop, 31 Nebr., 853.  
Phillips v. Bishop, 35 Nebr., 487.  

The latter case overruled the former, on a question of fact and 
not of law.  

*Same case, but name spelled differently.-W. F. B.



CASES OVERRULED, ETC. cxi 

Pickens v. Plattsmouth Land & Investment Co., 31 Nebr., 585.  
Pickens v. Plattsmouth Investment Co.,* 37 

Nebr., 272.  
Mechanic's lien.  

Rittenhouse v. Bigelow, 38 Nebr., 543.  
Rittenhouse v. Bigelow, 38 Nebr., 547.  

Cities of the first class. Equalization of taxes by township.  

St. Joseph & D. R. Co. v. Baldwin, 7 Nebr., 247.  
Railroad Co. v. Baldwin, 103 U. S., 426.  

Government grant of land to railroad company.  

The latter case overruled the former on a question of fact and 
not of law.  

Sandwich Mfg. Co. v. Feary, 34 Nebr., 411.  
Sandwich Mfg. Co. v. Feary, 40 Nebr., 226.  

Harvesting machine. Sale. Contract. Warranty.  

Shellenberger v. Ransom, 31 Nebr., 61.  
Shellenberger v. Ransom, 41 Nebt., 631.  

Descent in case of murder of ancestor by heir.  

Smith v. Boyer, 29 Nebr., 76.  
Smith v. Boyer, 35 Nebr., 46.  

The latter case overruled the former by the established rule 
that where evidence is fairly conflicting the finding or verdict of 
the nisi-prius court will not be disturbed, the court applying this 
rule to an order discharging an attachment.  

Sonnenschein v. Bartels, 37 Nebr., 592.  
Sonnenschein v. Bartels, 41 Nebr., 703.  

Fraudulent conveyance.  

Stanwood v. City of Omaha, 38 Nebr., 552.  
Stanwood v. City of Omaha, 42 Nebr., 303.  

Rule as to conflicting evidence applied.  

State v. Missouri P. R. Co., 29 Nebr., 550.  
Missouri P. R. Co. v. Nebraska, 164 U. S., 403, 

17 Sup. Ct. Rep., 130, 41 L. Ed., 489.  

Chicago, B. & Q. R. Co. v. State, 50 Nebr., 399.  

Grain elevator case. The taking by a state of the private prop
erty of a person or a corporation without the owner's consent for 
the use of another.  

State. v. Roper, 46 Nebr., 724.  
State v. RLoper, 47 Nebr., 417.  

Relocation of county seat.  

* Same case, but variant title.-W. F. B.
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Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Nebr., 39.  
Stewart-Chute Lumber Co. v. Missouri P. R. Co., 

33 Nebr., 29.  
Railroad. Mechanic's lien. Material-man.  

Svanson v. City of Omaha, 38 Nebr., 550.  
Svanson v. City of Omaha, 42 Nebr., 303.  

Sufficiency of evidence.  

Teske v. Dittberner, 63 Nebr., 607.  
Teske v. Dittberner, 65 Nebr., 167.  

Homestead. Conveyance. Acknowledgment. Parol testament
ary devise.* 

Union Stock Yards Nat. Bank v. Thurston County, 65 Nebr., 408.  
Union Stock Yards Nat. Bank v. Thurston 

County, 65 Nebr., 410.  
Taxation. Owner. Title.  

Thomas v. Edgerton, 36 Nebr., 254.  
Thomas v. Edgerton, 40 Nebr., 25, 26.  

Liability of officer for sufficiency of sureties on replevin bond.  

(c.) Modified.  

Ayres v. Wolcott, 62 Nebr., 805.  
Ayres v. Wolcott, December 17, 1902.  

Fraudulent conveyance.  

City of Seward v. Klenk, 27 Nebr., 615, 621.  
Modified on page 621.  

Retaining bill of exceptions.  

Hoover v. Haynes, 65 Nebr., 557.  
Hoover v. Haynes, 65 Nebr., 564.  

Damages. Lacerated feelings.  

John v. Connell, 61 Nebr., 267.  
John v. Connell, 64 Nebr., 233.  

Levy of sewer tax. Notice.  

Mathews v. Toogood, 23 Nebr., 536.  
Mathews v. Toogood, 25 Nebr., 99.  

Interest-bearing coupons. Aggregate interest of principal debt 
and coupons, must not exceed ten per cent.  

Miller v. Waite, 59 Nebr., 319.  
Miller v. Waite, 60 Nebr., 431.  

Voluntary assignment., Partnership property.  

*A third opinion was filed in this case by HOLCOMB, J., December 
17, 1903. This last decision reverses the judgment below, and remands 
the cause. The homestead is held inviolate; but the unacknowledged 
parol testamentary devise is held good as to surplus estate.-W. F. B.
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Pierce v. Atwood, 64 Nebr., 92.  
Judgment modified July 10, 1902, without additional opinion, 

so that it will not direct the dismissal as to Alice E. Atwood. See 
clerk's journal, case No. 11,017.  

Plummer v. Rohman, 61 Nebr., 61.  
Plummer v. Rohman, 62 Nebr., 145.  

Plea of estoppel.  

.Real v. Hollister, 17 Nebr., 661.  
Real v. Hollister, 20 Nebr., 112.  

Eviction before action on covenant.  

Rice v. Gibbs, 33 Nebr., 460.  
Rice v. Gibbs, 40 Nebr., 264, 265.  

Assignability of contract of option for a sale of real estate.  

Royal Neighbors of America v. Wallace, 64 Nebr., 330.  
Royal Neighbors of America v. Wallace, Decem

ber 3, 1902.  
Representations in an application for life insurance; their ma

teriality matter of common knowledge.  

Solt v. Anderson, 62 Nebr., 153.  
An allegation of fact in a reply is taken as denied by the force 

of the Code.  
Solt v. Anderson, 63 Nebr., 734.  

Allegations of the reply are to be construed with the petition.  

State v. Bank of Ogalalla, 65 Nebr., 20.  
State v. Bank of Ogalalla, 65 Nebr., 27.  

Recommendation modified to conform to opinion.  

X. TO BE COMPARED.  

Atchison & N. R. Co. v. Baty, 6 Nebr., 37.  
Graham v. Kibble, 9 Nebr., 182.  
Clearwater Bank v. Kurkonski, 45 Nebr., 1.  
Hier v. Hutchings, 58 Nebr., 334.  

Everson v. State, October 22, 1902.  
The first case held a part of a statute which gave double value 

in damages for the accidental destruction of live stock on a 
railroad track void.  

The second case held the fifty-dollar penalty for illegal fees 
constitutional.  

The third case held the statutory penalty of $50, for failing 
to enter satisfaction of chattel mortgage, was not in conflict 
with the constitution, citing the second case.  

The fourth case held the five-hundred-dollar penalty for re
commitment after a release by a writ of habeas corpus could 
be recovered, citing the third case. The constitutionality of the 
statute was assumed.  

The fifth holds the statutory fine-in double the amount of 
7
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the thing-for the use of the injured party in a prosecution for 
embezzlement is not in conflict with the constitution, citing with 
approval the second, third and fourth cases.  

The first of these cases has been made the basis for the doc
trine that punitive damages are not recoverable in this state.  
Boldt v. Budwvig, 19 Nebr., 739; Rosewater v. Hoffman, 24 Nebr., 222, 
and other cases too numerous for citation. But is this construc
tion warrantable in view o4 the language of the opinion, 6 Nebr., 
p. 45? 

Berkley v. Lamb, 8 Nebr., 392.  
Schribar v. Platt, 19 Nebr., 625.  
Best v. Zutavern, 53 Nebr., 619.  

Execution. Homestead. Confirmation of sale.  
The last decision says that the second overruled the first.  

Bradshaw v. City of Omaha, 1 Nebr., 16.  
Turner v. Althaus, 6 Nebr., 54, 77.  

Taxation of vacant and farm lands within city limits.  

Bryant v. Estabrook, 16 Nebr., 217.  
Schoenheit v. Nelson, 16 Nebr., 235, 238.  
Holmes v. Andrews, 16 Nebr., 296.  
Otoe County v. Brown, 16 Nebr., 394, 307.  
McClure v. Warner, 16 Nebr., 447.  

D'Gette v. Sheldon, 27 Nebr., 829.  
Alexander v. Wilcox, 30 Nebr., 793.  
Warren v. Demary, 33 Nebr., 327.  
Fuller v. Colfax County, 33 Nebr., 716.  
Black v. Leonard, 33 Nebr., 745.  
Alexander v. Thacker, 43 Nebr., 494, 497.  

Foreclosure of tax lien. When does the five-year limit begin 
to run? 

In the opinion in the last case cited NORVAL, C. J., makes an 
exhaustive review of the decisions on this point.  

Cobbey v. Buchanan, 48 Nebr., 391.  
At the request of an infant, an attorney examined the record 

and advised the infant as to his right to certain property in
herited from his deceased father. This was held not a necessary 
for which the infant was liable.  

Leake v. Lucas, 65 Nebr., 359.  
Medical service rendered to the husband, is such a family 

necessary as renders the wife liable, after a return nula bona 
upon an execution against the husband.  

These two cases have been pointed out as establishing one 
rule for lawyers and another for doctors. An examination will 
disclose that the first involves a common-law right; the latter 
the construction of a statute.  

Commercial Nat. Bank v. Nebraska State Bank, 33 Nebr., 292.  
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 

178.  
Assignment for benefit of creditors. Title of assignee.  
The opinion in the latter case, by IRVINE, C., contains au
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exhaustive summary. The decisions which he cites are cited 
elsewhere in this table.  

Dawson v. Merrille, 2 Nebr., 119.  
Simmons v. Yurann, 11 Nebr., 516.  
Carkins v. Anderson, 21 Nebr., 364, 368.  
Carkins v. Anderson,,135 U. S., 483.  

Public lands. Improvements.  
Entry of land under United States laws. Agreement by entry

man to convey after he shall, have acquired title. Public policy.  
The third case in the foregoing series states that the second 

overrules the first. But the fourth case in such series reverses 
the third.  

Filley v. Duncan, 1 Nebr., 134.  
Colt v. Du Bois, 7 Nebr., 391, 394.  

In the opinion in the former case CROUNSE, J., says that the lien 
of a judgment does not attach to lands acquired after its ren
dition, so as to affect bona-fide purchasers, until levy of execu
tion. In the latter opinion, GANTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule.  

German Nat. Bank v. First Nat. Bank, 55 Nebr., 86.  
An insolvent corporation, merely because it is a corporation, 

not prohibited from preferring particular creditors.  
National Wall Paper Co. v. Columbia Nat. Bank, 

63 Nebr.,* 234.  
An insolvent corporation can not make a preference of a debt 

due from it one which the officers and directors are bound as 
sureties.  

Grimes v. Farrington, 19 Nebr., 44.  
Bonns v. Carter, 20 Nebr., 566.  
Hershiser v. Higman, 31 Nebr., 531.  
Hamilton v. Isaacs, 34 Nebr., 709, 713, 714, 716.  
Jones v. Loree, 37 Nebr., 816.  
Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 

Nebr., 863.  
Assignment for the benefit of creditors.  
The sixth opinion in the foregoing series contains a learned 

discussion by IRvINE, C.  

Hagenbuck v. Reed, 3 Nebr., 17.  
Washington County v. Fletcher, 12 Nebr., 356, 

359.  
Graff v. Ackerman, 38 Nebr., 720, 724.  

Taxation of school lands where the state has not parted with 
the title.
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Hare v. Murphy, 45 Nebr., 809.  

Frerking v. Thomas, 64 Nebr., 193.  

Mortgage. Purchase of premises. Assumption of debt.  
In my humble judgment, the latter case overrules the former.  

-W. F. B.  

Handy v. Brong, 4 Nebr., 60, 64.  

Buclimaster v. McElroy, 20 Nebr., 557, 564.  

In the former opinion GANTT, J., appears to lay down the rule 
that statutes in derogation of the common law are to be strictly 
construed. In the latter, ConB, J., lays down the opposite rule.  
The first section of the Code of Civil Procedure would appear to 
settle the question as to that Code.  

Harmon v. City of Omaha, 53 Nebr., 164, 170, 
Language seems to imply that laches may bar a proceeding by 

injunction to prevent the collection of a void tax.  
Casey v. Burt County, 59 Nebr., 624.  

Mere delay of party in proceeding against a void tax, will not 
constitute laches.  

Hill v. Palmer, 32 Nebr., 632.  
Reynolds v. Fisher, 43 Nebr., 172, 173.  
Farmers' Loan & Trust Co. v. Memminger, 48 

Nebr., 17.  
Lien upon personal property for taxes.  

Hoover v. Engles, 63 Nebr., 688.  
Personal taxes can be collected in an action for debt.  

Rosenbloom v. State, 64 Nebr., 342.  
A tax is not a debt as the word is used in the constitution, 

and, consequently, the provision of section 154 of the general 
revenue law authorizing fine and imprisonment as a means of 
enforcing a license-tax does not trench upon the constitution.  

Howell v. Hathaway, 28 Nebr., 807.  
Rust-Owen Lumber Co. v. Holt, 60 Nebr., 80.  

Mechanic's lien for material furnished to husband for improve
ments upon wife's property with her knowledge.  

Insurance Co. of North America v. Bachler, 44 Nebr., 549.  
Hartford Fire Ins. Co. v. Corey, 53 Nebr., 209, 

213, following German Ins. Co. v. Eddy, 37 
Nebr., 461.  

Lancashire Ins. Co. v. Bush, 60 Nebr., 116.  
Farmers & Merchants' Ins. Co. v. Dobney, 62 

Nebr., 213, 23 Sup. Ct. Rep., 565.  
From the latter decision Harlan, Brewer and Brown, JJ., dis

sented.  
Recovery of attorney fees in action on insurance policy.
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Johnson v. Jones, 2 Nebr., 126.  
Holliday v. Brown, 33 Nebr., 657, 34 Nebr., 232.  
Wilson v. Shipman, 34 Nebr., 573.  
Campbell Printing Press & Mfg. Co. v. Marder, 

50 Nebr., 283, 287.  
Impeachment of officer's return.  

McCord v. Krause, 36 Nebr., 764.  
Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 

Nebr., 863.  
Attachment. Chattel mortgage.  

Merriam v. Raiten, 23 Nebr., 217.  
Alexander v. Thacker, 43 Nebr., 494.  

Interest on tax-sale certificate.  

Minneapolis Harvester Works v. Hedges, 11 Nebr., 46, 48.  
O'Leary v. Iskey, 12 Nebr., 136, 137.  
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See note at head of this digest of cases.  

Morse v. Engle, 28 Nebr., 534.  
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Radzuweit v. Watkins, 53 Nebr., 412, 416.  

Service of summons in the alternative manner.  

Morse v. Steinrod, 29 Nebr., 108.  
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Hewitt v. Commercial Banking Co., 40 Nebr., 820.  

Preferring a creditor. Fraudulent conveyance.
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Niland v. Kalish, 37 Nebr., 47.  
Lihs v. Lihs, 44 Nebr., 143.  

These two cases are not inconsistent, as a careful reading will 
disclose.  

Husband and wife. Testimony.  

eckinbaugh v. Quillin, 12 Nebr., 586.  
Burnham v. Doolittle, 14 Nebr., 214, 216.  

Attachmhent. Garnishment. Equity of redemption.  

Ray v. Mason, 6 Nebr., 101.  
Credit Foncier v. Rogers, 8 Nebr., 34.  
Aultman v. Howe, 10 Nebr., 8.  
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Republican V. R. Co. v. Boyse, 14 Nebr., 130, 132.  
Donovan v. Sherwin, 16 Nebr., 129, 130.  
Tessier v. Crowley, 16 Nebr., 369, 372.  

Preserving affidavits in bill of exceptions. The last case repu
diates what it claims was a dictum in the eighth opinion of this 
series. See list of cases criticised.  

Scott v. Waldeck, 11 Nebr., 525.  
Donovan v. Sherwin, 16 Nebr., 129, 130.  
City of Seward v. Klenk, 27 Nebr., 615, 30 Nebr., 775.  

Jones v. Wol fe, 42 Nebr., 272.  
City Nat. Bank of Hastings v. Thoipas, 46 Nebr., 

861, 863.  
Use of bill of exceptions after the same has been quashed.  

Seymour v. Street, 5 Nebr., 85. See White v. Blum, infra.  

Shelley v. Towle. See Haller v. Blaco, infra.  

State v. Moore, 37 Nebr., 13.  
Weis v. Ashley, 59 Nebr., 494.  

The governor as part of the law-making power.  

State v. Sanford, 12 Nebr., 425.  

State v. Krumpus, 13 Nebr., 321.  
Mann v. Welton, 21 Nebr., 541.  
Hamilton v. Fleming, 26 Nebr., 240.  
State v. Wilson, 31 Nebr., 462, 464.  
Johnson v. Bartek, 56 Nebr., 422, 424.  

Attachment. Exempt property.  
The doctrine in Nebraska now is that the judgment of a court 

sustaining an attachment does not settle the status of the prop
erty attached as to its exemption.
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State v. Scheve, 65 Nebr., 853.  
State v. Scheve, 65 Nebr., 876.  

Sectarianism and worship in the public schools.  
It appears to be the popular opinion that the latter opinion 

in State v. Scheve overruled the former, or, at least, modified it.  
This question every lawyer must determine for himself. A care
ful reading of the twain will disclose that the latter opinion, 
by the then chief justice, is written as an interpretation of the 
former, by Mr. Commissioner AMEs. The commissioner cites 
with approval State v. District Board, 76 Wis., 177; and Chief 
Justice SULLIVAN follows Donohoe v. Richards, 38 Me., 379, 399.  
The two cases appear to be in diametrical opposition-barring 
the difference between the two state constitutions. But in State 
v. Scheve, the only questions involved were sectarian instruction, 
and worship-compare commissioner's opinion with memorandum 
by SEDGWICK, J., and concurring opinion of HOLCOMB, J.-in 
public schools. The opinion of the chief justice leaves the use of 
the King-James version therein adhuc sub judice lis est. Professor 
Cook says there is a vital distinction, in effect, between a con
stitutional prohibition of sectarian instruction and a like pro
hibition of the use of a sectarian book.---W. F. B.  

Walker v. Morse, 33 Nebr., 650.  
Moline v. Curtis, 38Nebr., 520, 528.  

Motion to quash bill of exceptions.  

Wescott v. Archer, 12 Nebr., 345.  
Grebe v. Jones, 15 Nebr., 312.  

The opinion in each of these cases was written by MAXWELL, J.  
The latter opinion, at the most, hardly more than 'modifies the 
former. In the latter case there is a vigorous dissenting opinion 
by LAKE, C. J., page 317.  

White v. Blum, 4 Nebr., 555, 558.  
Miller v. Hyers, 11 Nebr., 474.  

Stay. Waiver of error proceeding.  

Wilson v. Griess, May 21, 1903.  
Gilbert v. Garber, June 18, 1903.  

The acknowledgment of a mortgage incumbering a family 
homestead by an officer interested in. sustaining the conveyance.  
See Havemeyer v. Dahn, 48 Nebr., 536, and Horbach v. Tyrrell, 48 
Nebr., 514.  

Woods v. Shields, 1 Nebr., 453, 454.  
Kyger v. Ryley, 2 Nebr., 20, 27.  

Strict foreclosure. Effect of statute.  

Wright v. People, 4 Nebr., 407.  
The first sentence of the third paragraph of the syllabus lays 

down the doctrine of moral insanity sine cera. The latter sen
tence of the same paragraph lays down the right-and-wrong rule.  
These two sentences seem to be in direct and irreconcilable con-
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flit. It appears, from an examination of the original opinion on 
file, that the syllabus was not prepared by the court.  

In my humble judgment, the syllabus .does not reflect the 
opinion of the court: "The degree of mental unsoundness, in 
order to exempt a person from punishment, must be such as to 
create an uncontrollable impulse to do the act charged. But if 
it be found to be insufficient to deprive the accused of the ability 
to distinguish right from wrong, he should be held responsible 
for the consequences of his act." See opinion, pp. 410, 411. The 
syllabus is misleading, because of the omission of the adversa
tive conjunction "but" contained in the opinion.-W. F. B.
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H. C. RIDER V. M. LAWRITSON.  

FILED JUNE 4, 1902. No. 11,774.  

Writ of Error From a Justice of the Peace: GARNISHMENT: Ennon 
WaInoUT PREJUDICE. When a writ of error is taken from the 
order of a justice of the peace requiring a garnishee after 
judgment to pay money into court, and the district court re
verses the judgment of the justice because the answer of the 
garnishee would not support the same, and thereupon enters an 
order discharging the garnishee, such order will not be reversed 
upon petition in error in this court on the ground that the dis
trict court should have held the case for trial, since no other

8 - (1)



Rider v. Lawritson.  

judgment could be rendered by the district court .against the 
garnishee, and if it was error to enter such judgment without 
setting the case down for trial it was error without prejudice.  

ElRoRl from the district court for Red Willow county.  

Tried below before Noiuas, J. Affirmied.  

A. F. Moore and 0. Warren, for plaintiff in error.  

W. R. Starr and Fayette I. Foss, contra.  

SEDGWICK, J.  

July 17, 1900, the plaintiff in error obtained a judgment 
in justice court against M. E. Horner for $170, and costs 

of suit. An execution issued on said judgment was re
turned unsatisfied, and thereafter the defendant in error 

was garnished as a debtor of the judgment defendant. The 

justice mad.e an order in the garnishment proceedings re

quiring Lawritson to pay into court whatever money 

might be owing the judgment defendant upon a contract 
for building a dwelling house for the garnishee. The 

garnishee thereupon took a writ of error to the district 

court, where the following judgment was rendered: "It 

is therefore considered by the court that the petition of 

plaintiff in error be sustained, and that said order be, and 

the same.hereby is, reversed, and the garnishee discharged, 
and that the costs be taxed to the defendant in error at 

$-. To all of which the defendant in error excepts." 
The plaintiff, Rider, has brought the case to this court 
upon proceedings in error.  

It is insisted that under section 601 of the Code of Civil 

Procedure the district court should have retained the case 

for trial, and that the order of the district court discharg
ing the garnishee is erroneous. It is only in case that the 

answer of the garnishee discloses that he is indebted to 

the defendant in execution that the court can order the 

garnishee to pay over the amount found due. Code of Civil 

Procedure, see. 249. If the matter, so far as the garnishee 
is concerned, is to be determined in the justice court upon
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Farmers & Merchants' Irrigation Co. v. Cozad Irrigation Co.  

the answer of the garnishee, and without other evidence, 
it must certainly be determined in the same way in the 
district court upon reversal of the justice's judgment. The 
district court must then, if the case had been set down for 
trial, have determined it upon precisely the same evidence 
upon which the order was made reversing the order of the 
justice, and, of course, if the first order was right, the 
second order must-have been to discharge the garnishee.  
So that, if it was error to dispose of it at once without first 
setting the case down for trial, and going through the 
forms of a trial, it was error without prejudice, because 
the result must have been the same.  

The judgment of the district court is 
AFFIRMED.  

FARMERS L MERCHANTS' IRRIGATION COMPANY, APPELLEE, 
V. COZAD IRRIGATION COMPANY, APPELLANT.  

FILED JUNE 4, 1902. No. 11,133.  

Commissioner's opinion, Department No. 1.  

1. Water Appropriators: UNDER ASSISTANTS: EQUITY JURISDICTION.  
The remedy by action of the under-assistants provided for in 
chapter 93a, article 2, section 35, Compiled Statutes, does not 
prevent equity jurisdiction of disputes between water appro
priators over matters not in terms confided to such assistants.  

2. Right of Prior Appropriator. The right of a prior appropriator to 
water is to get his allotted supply without unreasonable incon
venience because of the effect of subsequent appropriations.  

3. - : PRIoR APPROPRIATOR: SUBSEQUENT APPROPRIATOR. The 

reasonable convenience in getting water of a prior appropriator, 
is such as leaves it profitable to him to take out the water, and, 
in addition to that, gives him every advantage which he can 
have without causing a greater disadvantage to a subsequent 
appropriator.  

APPEAL from the district court for Dawson county.  
Heard below before SULLIVAN, J. ATodified.  

E. C. Calkins, H. V. Calkins and E. D. Owens, for appel
lant. I 

Warrington & Stewart and E. A. Cook, contra.
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HASTINGS, C.  

This case presents two questions: First, as to what 
equity jurisdiction obtains in dealing with rights acquired 
under the irrigation laws of this state; and, second, 
whether a prior appropriator down the stream is entitled 
to get his allowed amount of water without loss of con
venience because of subsequent appropriations above him.  
Plaintiff's appropriation is conceded to be first in time and 
right to the extent of 1,142 6-7 cubic feet of water per sec
ond, not, however, more than 1-70 of a foot for each acre of 
land watered. The defendant company has its headgate 
and intake about one-half mile below the upper end of 
Willow Island, in the Platte river, which is some seven 
miles long, and between which and the north bank of the 
river is a channel about 150 feet wide. Plaintiff's head
.gate is about a mile below the island. Both take their 
water from the north bank of the river. The river does not 
at all times carry enough for both ditches, and in times 
of greatest need is frequently entirely dry. When the 
water in the river gets low, it is found in comparatively 
small channels, mostly, however, in two, near the respect
ive banks of the stream. The river is here about 4,000 feet 
wide, and its bed at low water is an expanse of sand.  
Plaintiff procured a temporary injunction against defend
ant's putting any obstruction in the river, or interfering 
with its natural flow, or appropriating water from the 
north side of it to the exclusion of plaintiff as prior appro
priator, and also against defendant's maintaining any dam 
in any channel of the river. It is urged that section 35, 
chapter 93a, article 2, Compiled Statutes, provides for sum
mary action by the under-assistants of the state board of 
irrigation, and gives to such under-assistants plenary 
power to shut the gates of any one taking more than his 
lawful share of water. It would seem, however, that the 
powers of the under-assistant do not, in terms, extend to 
the determination of the precise question presented here, 
and it was conceded at the hearing that at the time of
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the institution of this action there was no under-assistant 
appointed in this district. The statute does not, in terms, 
make the authority of the under-assistants exclusive, and 
it does not seem that it should be made so by construc
tion. Of course, where such remedy is adequate, there 
would be no equity jurisdiction. But in this case, if plain
tiff's rights were infringed upon in the manner complained 
of, an officer who simply had authority to see that no one 
got more than his alloted share of water could not prop
erly guard plaintiff's "convenience." If plaintiff's rights 
went to the extent claimed, we think it was entitled to 
vindicate them by injunction. The'trial court found that, 
since plaintiff had a prior right to the water, it had also 
a prior right of convenience in diverting it, and had a 
right to divert it from an unobstructed river in the man
ner contemplated by it when constructing its works, and 
that defendant was therefore bound to permit the water to 
flow through the channel north of Willow Island unob
structedly to the extent that plaintiff was entitled to draw 
from it. This particular finding is as follows: "It is further 
adjudged and decreed by the court that since the plain
tiff company has a prior right to the water in said Platte 
rivei in point of quantity, that it also has a prior right 
in point of convenience in the matter of diverting said 
water from said river, and has a right to divert the water 
from the said river unobstructed and in the manner con
templated by it at the time it constructed its ditch and 
filed its claim for water rights, and that therefore the 
defendant, the Cozad Irrigation Company, is bound to 
permit the actual flow of water coming by its headgate 
through this channel between the north bank and the 
island to pass down uninterrupted to the plaintiff's head
gate, or to permit such quantity of water running in said 

channel to pass down to plaintiff's headgate as plaintiff 
may require and actually use, not exceeding the amount 
of its appropriation." 

There is some evidence tending to show an unnecessary 
interference with plaintiff's drawing from the river its
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allotted share of the water, but the decree seems based 
on the foregoing finding. The following part of it cer
tainly rests upon this doctrine of "convenience": "And it 
is perpetually enjoined from holding back or obstructing 
the water naturally flowing in said [north] channel to 
such an extent as to prevent such quantity therein as 
plaintiff is entitled to use from flowing to plaintiff's head
gate." The decree modified the temporary injunction 
to the extent of permitting the defendant to construct a 
partial dam below its headgate from Willow Island half 
way across the channel between that island and the north 
bank. It also permitted defendant to apply for a further 
modification of the injunction, if it should be found that 
such modification is necessary to enable the defendant to 
get water from the river. A finding was also made that 
the defendant, by dams above Willow Island, could draw 
the water as easily across the bed of the river from the 
south bank as could the plaintiff below the island, and the 
decree permitted dams at the head of Willow Island to 
tap the channel along the south bank.  

The question, aside from that as to the propriety of 
equity intervention at all, is really whether the trial court 
was right in requiring the defendant to go across the river 
bed to get water in order to let that in the north channel 
go down in undiminished volume to plaintiff's headgate.  
The result of the modified injunction in the decree will 
be that in times when barely the amount of water to which 
the plaintiff is entitled is going down the river the de
fendant, merely because it is located ipstream, must bring 
plaintiff's water across this 4,000 feet of sand before it 
is itself allowed to take out any. This would seem to be 
putting the plaintiff in a better position than it was before 
the defendant's franchise was established. All the water 
would be gathered for plaintiff into the channel north of 
the island. There is considerable variance in the testi
mony as to the practicability of bringing the water from 
the south channel across the sand so as to take it out on the 
north bank in times of low water. It is clear, so far as
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present experience shows, that it must be done by tem
porary obstructions of the comparatively small channels 
into which the river divides. Anything in the nature of 
a permanent dam of the entire river seems out of the ques
tion. At least it has not so far been attempted. The posi
tion of the appealing defendant is that plaintiff's only 
right by reason of a prior appropriation, is that water 

enough shall be left somewhere in this 4,000-foot strip of 
sand to furnish plaintiff's required number of inches; that 
the appropriation is of water, and not of convenience, and 
is by one who knows when taking it that the remaining 
water in the stream is subject to similar appropriations 
above. As before suggested, the bringing of water across 

this 4,000 feet of sand -is a somewhat difficult process, and 
it is even asserted by some witnesses to be practically im

possible; that is to say, that it is so difficult and expensive 
that the privilege of getting it from the south side in low 

water is worthless. Such, however, is not the finding of 

the trial court.  
The decree is clearly based on a finding that the plain

tiff is entitled to an undiminished and unimpaired flow 

of the river from which to take the water. This finding 

can hardly be sustained. A requirement that the second 

appropriator should not throw upon the first one an addi

tional burden of bringing water across the sand bed would 

seem reasonable. The requirement that he shall leave the 

channel north of the island open to the extent of one-half 

its width does not. It seems clear that each appropriator 

takes subject to the possible rights of all subsequent ones.  

The waters are made appropriable, and mutual inconveni

ence arising from such appropriation must be borne to a 

reasonable extent. As above suggested, inconvenience and 

expense in obtaining the water may easily become such as 

to practically forbid its use. The subsequent appropria

tor, therefore, must not be permitted to interfere unrea

sonably with its use by his predecessor lower down. Pub

lic utility is probably the surest test of reasonable use.  

The arrangement that will get out the most water, and get
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it the cheapest, is the one which was intended by this 
statute, providing for water appropriations. It can not 
have been intended that water should be wasted to pro
mote anyone's convenience. It can not, on the other hand, 
have been intended 'to allow plaintiff so many inches of 
water from the north side of Platte river and at the same 
time permit a subsequent diverter up the stream to make 
it impossible for plaintiff to get them without more ex
pense than they are worth. Such an arrangement should 
be made as will enable the upper and subsequent appro
priator to get what water it can, after providing for plain
tiff's full supply with reasonable convenience. Reason
able convenience would seem to be such a degree of ease 
in getting this water as will permit its profitable exploit
ing and such additional convenience as can be attained 
without putting some one else, who is also getting water 
at a profit, to greater trouble.  

If, as the trial court found, and the proofs seem to indi
cate, the defendant can go across the river after water 
as readily as the plaintiff can, and turn the main south 
channel north of the island, it would seem reasonable to 
require it to do so rather than throw on the prior appro
priator this inconvenience. When the water, to the extent 
practically possible,-that is, by an expense commensurate 
with the value of the result,-is thus brought across to 
the north side, it is the right of defendant to take it out 
so long as enough is left to enable plaintiff, by a like ex
pense, to get its allotted supply. Where an equal incon
venience is to be thrown upon one or the other, the sub
sequent appropriator should bear it. Where a deprivation 
must be suffered because water is scarce, of course the 
first appropriator must not suffer until the last. When
ever an inconvenience amounts to a deprivation, he should 
not have to bear it. Short of this, it should go where it 
is easiest borne. Applying this to the case in hand, the 
action of the trial court in absolutely enjoining the main
tenance of a dam across the north channel by defendant 
seems unwarranted, and a compelling of defendant to
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gather the water to a considerable extent for plaintiff.  
Defendant should not be required to aid its more fortunate 
predecessor in getting water out of the sand.  

It is recommended that the injunction be so modified as 
to permit defendant to put a dam across the north channel, 
between Willow Island and the north bank of the river, 
and across the south channel at the head of the island, 
but perpetually enjoining defendant, in times when no 
more than plaintiff's allotted supply is going down the 
north channel, from so taking water as to leave less in the 
north channel than would go there if defendant's dams 
were not maintained.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the decree of injunction entered 
by the district court be so modified as to permit defendant 
to put a dam across the north channel, between Willow 
Island and the north bank of the river, and across the 
south channel at the head of the island, but perpetually 
enjoining defendant, in times when no more than plain
tiff's allotted supply is going down the north channel, 
from so taking water as to leave less in the northchannel 
than would go there if defendant's dams were not main
tained.  

JUDGMENT ACCORDINGLY.  

CHARLES II. SUTHERLAND V. HUGH S. HOLLIDAY.  

FILED JuNE .4, 1902. No. 11,798.  

Commissioner's opinion, Department No. 1.  

1. Evidence: JoINT LIABILITY: INSTRUCTION. When evidence tends 
to show only a joint liability of parties sued jointly on a con
tract, it is error to instruct jury that finding may be against 
one or all.
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2. . Evidence of a joint liability will not support a 

finding against only one of defendants jointly sued.  

3. Instruction: LEASE. An instruction which assumes to tell the 
jury under what circumstances two of the defendants will be 

bound by the terms of a lease is erroneous, if it ignores a ma
terial condition which has been testified to by both defendants.  

ERROR from the district court for Pierce county. Tried 
below before CONES, J. Reversed.  

0. J. Frost, for plaintiff in error.  

Barnhart & Free and G. T. Kelley, contra.  

HASTINGS, C.  

In this case the defendant in error brought suit in the 

district court to recover $657 as damages for alleged fail 

ure on the.part of the plaintiff in error, Sutherland, and 
his two sisters, jointly with him, to deliver possession of 
a farm which the defendant in error claimed to have 

leased from them for one year, beginning March 1, 1899.  
The farm had belonged to the father of the three defend
ants and the father's estate was in process of settlement, 
when, in October, 1898, the plaintiff claims to have rented 
it. The answer admits that the defendants owned the farm 

by inheritance from their father, and were in possession 

of the farm at the time alleged, and admit that the plain
tiff placed some material for a cornerib and wire fence 

upon the premises, and that they refused to permit him to 

occupy the land, and denies any leasing to him on their 

part, or that of any one of them. A verdict was returned 

for two of the defendants, but against Charles H. Suther
land for $200. He has brought error to this court to re

verse judgment on that verdict.  
He complains- that there is no evidence sufficient to 

uphold the verdict against him. He complains of instruc

tions 2, 4 and 5, given by the court upon its own motion.  

He also complains because, when the jury came into open 

court with this inquiry, "If we find that there is damages,

NEBRASKA REPORTS. [VOL. 6510



Sutherland v. Holliday.  

can it be assessed to one of the defendants?" the court 
replied, "If you find from the evidence, under instructions 
heretofore given, in favor of plaintiff, a recovery may be 
had against all or either of the defendants." It is claimed 
that the court was wrong in thus telling the jury that they 
might assess all damages against one of the defendants, 
who held only one-third interest in the property. The 
giving of instruction 2 asked by plaintiff and the refusal 
of instruction 3 requested by defendants, are also com
plained of in the brief.  

As regards the complaint of instructions 2, 4 and 5, 
given by the court, it does not seem necessary to discuss 
them. They are complained of en masse, and instruction 
2 is merely a brief statement that the defendants admit in 
their answer the placing of corncrib material and some 
wire fence upon the premises by the plaintiff, and that 
they refused to allow him to occupy the land. There seems 
to be no objection to telling the jury this, and consequently 
the defendant Sutherland can not complain c masse of the 
three instructions.  

The first real question presented by this case is whether 
or not the trial court was correct in telling the jury that 
they were at liberty to assess damages against any one or 
all of the three defendants. The petition alleges a lease 
by all of the defendants; alleges the placing of improve
ments upon the land by virtue of a lease; alleges that the 
premises were in the possession of defendant Sutherland, 
who, with the other defendants, claim to be owners of the 
premises; that Sutherland had authority to lease them, 
and, together with Mrs. Hammond, did lease them, on the 
terms stated. It is alleged that all of the defendants re
fused to fulfill their contract, and the damages are claimed 
by reason of such refusal, and the failure to obtain posses
sion and use of the premises. In short, the petition asserts 
a joint liability, e contractu, against three defendants, 
all of whom answer in the case. "At common law, where 
several defendants are sued jointly in an action ez con
tractu, the plaintiff must have judgment against all of
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the defendants who are before the court * * or he 

can have judgment against none." 11 Ency. Pl. & Pr., 847.  
Long v. Clapp, 15 Nebr., 417, is an action on an alleged 

joint warranty of certain sheep. There was evidence of 
the contract only against one defendant. Verdict and 
judgment were against both, and a joint petition in error 
was held bad because under section 429 of the Code of 
Civil Procedure, judgment against part of the defendants 
was authorized, and it could not be set aside as to both.  

In Roggenkamp v. Hargreaves, 39 Nebr., 540, it was held 
that a judgment might properly be rendered against one 
of two defendants sued on an account as partners.  

In Ohio, whence Nebraska took this section 429, it has 
been held to authorize a judgment against part of the de
fendants sued jointly on a joint contract. Lampkin v.  
Chisom, 10 Ohio St., 450; Roby v. Rainsberger, 27 Ohio 
St., 674, 676; Humphries v. Huffman, 33 Ohio St., 395.  

In New York, under a quite similar and only slightly 
broader statute, it has been uniformly held that the rule 
in suits upon contract is precisely the same as in torts,-
that all or any of the defendants may be found liable.  
Brumnbskill v. James, 11 N. Y., 294; McIntosh v. Ensign, 
28 N. Y., 169; Barker v. Cocks, 50 N. Y., 689.  

In both of these states judgment in a suit against de
fendants jointly is a bar to any separate action, because 
of this Code provision. Roby v. Rainsberger, 27 Ohio St., 
674. Evidently, as a matter of abstract law, the learned 
trial court was right in so instructing the jury. It re
mains to be ascertained if the instruction was correct un

der the evidence in this case. This statute does not author

ize a finding and judgment against one defendant where 
there are others duly served with process who are also 
liable. Bazell v. Belcher, 31 Ohio St., 572. It can not 
have been intended that courts or juries could arbitrarily 
hold certain parties to contracts as liable upon them, and 
arbitrarily excuse other parties to them from the same 
liability for the breach. It is so held under a slightly dif
ferent wording of the Oregon statute. Fisk v. Henarie,
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14 Ore., 29; Vilson v. Blakeslee, 16 Ore., 43. In this case 
the evidence discloses that the leasing, if there was one, 
was by the sister, Mrs. Hammond. No attempt was made 
to show more than a ratification by defendant Charles 
Sutherland. Mrs. Hammond is expressly shown to have 
been present and a party to the refusal to allow plaintiff 
to take possession of the farm on March 1st following. If 
there was a liability on the part of either defendant for a 
breach of contract, there certainly was one against Mrs.  
Hammond. Under such circumstances, a finding against 
Sutherland alone is not sustained by the evidence, and it 
was error to tell the jury "that a recovery may be had 
against all or either of the defendants." 

Instruction No. 2 given by the court at the request of 
plaintiff seems to be faulty, at least, in omitting an im
portant element of the case. It told the jury that, if 
Mrs. Hammond and Sutherland agreed with plaintiff for 
a lease, they would be liable, whether Mrs. Hayford as
sented to or repudiated it. There was evidence tending to 
show that the assent of the two others, as far as it went, 
was upon the express condition that it should be satis
factory to all three of the owners; this element of the evi
dence is disregarded in this second instruction. As the 
cause must be remanded for further proceedings, nothing 
would be gained by discussing the evidence further.  

For the error in permitting a verdict against Sutherland 
alone to be given, and to stand on this evidence, and in 
omitting to include among the elements of the case defend
ant's evidence as a conditional character of the agreement, 
it is recommended that the judgment of the district court 
be reversed, and the cause remanded.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.

REVERSED AND REMANDED.
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FARMERS' MUTUAL INSURANCE COMPANY OF NEBRASKA V.  
PHCENIX INSURANCE COMPANY OF BROOKLYN, NEW 
YORK.* 

FILED JUNE 4, 1902. No. 11,889.  

Commissioner's opinion, Department No. 1.  

1. Insurance: PoLIcY: REQUEST FOR CANCELATION: UNEARNED PRE
M51TUMf. A request for cancelation of an insurance policy, and 
claim of unearned premium, takes effect from the time of its 
receipt by the insurer, with tender of the policy.  

2. New Insurance: FINDING. When trial court's finding that new in
surance was taken out, and was in effect, before presentation 
of first insurance policy for cancelation, is supported by sufli
cient evidence, and the first policy contained a clause avoiding 
it in case of additional insurance, judgment of the trial court 
against any recovery of unearned premiums will be sustained.  

ERROR from the district court for Lancaster county.  
Tried below before HOLMEs, J. Affirmed.  

Burkett - Greenlee and Edwin Ml. Coffin, for plaintiff 
in error.  

Brome d' Burnett and Thomas J. Doyle, contra.  

HASTINGS, C.  

This is an action upon 222 insurance policies, to recover 
unearned premiums, which are claimed to be due under 
section 42 of chapter 43 of the Compiled Statutes of Ne
braska, providing for the cancelation of insurance policies, 
and repayment of unearned premiums. It is sought to 
distinguish these cases from that of Farmers' Mutual Ins.  
Co. v. Home Fire Ins. Co., 54 Nebr., 740, in that it is 
claimed in the present case the right to the unearned pre
miums accrued and was assigned to plaintiff before the 
issuance of any new policies of insurance. Counsel hardly 
claim that the finding by the trial court, that new insur
ance was taken out before the cancelation of these policies 

*Rehearing allowed. Judgment below reversed. See opinion, page 
17, post.
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in question, or their presentation for cancelation to the 
company issuing them, is unsupported by the evidence.  
Plaintiff's claim in this respect is as follows: 

"There is some evidence in the record, and the stipula
tion of facts also throws some light upon the question, 
as to when these new policies were issued, with reference 
to the day the old policies were forwarded by the home 
office of the Farmers' Company to Brooklyn, but in our 
view of the case, these things are immaterial. We hold 
that whether or not these policies were valid for the pur
pose of cancelation and collecting the return premium 
thereon, depends entirely upon the question whether or not 
they were valid policies of insurance at the time the as
sured signed the request for cancelation, and delivered it 
with his old policy to the agent of the mutual company, 
with the evident purpose and intention that he should 
transmit them to Brooklyn, and that they should no longer 
be considered in force." 

The contention of plaintiff is that the policies were in 
full force when it received them from the persons assured, 
together with requests for their cancelation, directed to 
the defendant, and assignments of the claim for unearned 
premiums. Plaintiff asserts that it is entirely immaterial 
at what time after that new insurance was taken out on 
the same property by the applicant for cancelation. De
fendant, on the other hand, says that these policies, by 
their terms and the usage of insurers, would be in full 
force and effect until received for cancelation by the de
fendant, and if, in the meantime, other insurance had been 
taken out covering the same property, on behalf of the 
same assured, these policies would become, by their terms, 
unenforceable for any purpose, including collection of un
earned premiums. In support of this it cites Farmers' 
Mutual Ins. Co. v. Home Fire Ins. Co., supra. The trial 
court found that there had been such new insurance; that 
it invalidated these policies; and unearned premiums 
could not be collected. It is conceded, as we have seen, 
that there is evidence to support the trial court's finding
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of fact. Indeed, there can be very little question but that 

new insurance was taken out before the actual presenta
tion of the old policies for cancelation. It i- conceded 
that double insurance invalidates the policies for the pur
pose of collecting the unearned premiums. It only re
mains to be determined when the request for cancelation 
became effective, and the right to unearned premiums so 
absolute that new insurance could not do away with it.  
There seems no question that this would be when the old 
policies were delivered up for cancelation, and so put 
beyond the further control of the insured. So long as 
he could, by simply recalling, reinstate them and collect 
for loss that happened in the meantime, they were not can
reled, and no return premium was due. Crown Point Iron 
Co. v. X~tna, Ins. Co., 127 N. Y., 608; Colby v. Ins. Co., 24 N.  
W. Rep. [Ia.], 54. In the latter case, under a slightly dif
ferent form of assignment, and circumstances substan
tially like those under consideration, the court held that 
the cancelation does not take place until a request for it 
is made. So long as these policies remained under the 
control of the several persons assured, or their agent or 
assignee, they certainly were not canceled. Until they 
were presented for cancelation, defendant's liability upon 

. them remained. If, as the trial court found, there was 
other insurance on the same property during that time, 
no liability would attach to the defendant for unearned 
premiums, either to the original holders of the policies 
or to the plaintiff. The case differs from that of State 
Ins. Co. v. Farmers' Mutual Ins. Co., 65 Nebr., 34, lately 
decided, in that the trial court in the latter case found 
against the contention that there was double insurance.  
The evidence in that case failed to show that the new 
policies took effect before the request for cancelation of 
the old ones. The opposite finding was made in the pres
ent case, and is admittedly supported by evidence, and 
seems to be fatal to plaintiff's right of recovery. As be
tween the plaintiff and the several parties insured, doubt
less a different rule would prevail. Unquestionably, the
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undertaking on plaintiff's part to procure cancelation of 
original insurance, and its understanding of the circum
stances, would deprive it of any right to claim forfeiture 
because of the pre-existing insurance. The intention for 
its cancelation would be sufficient as between the parties 
to such intention, as is held in the case cited by plaintiff, 
Continental Ins. Co. v. Horton, 28 Mich., 173.  

It is recommended that the judgment of the district 
court be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

May 20, 1903, the following opinion was filed on rehear
ing: 

1. Stare Decisis. The rule of law announced in the first paragraph 
of the syllabus in Farmers' Mutual Ins. Co. v. Phwaix Ins. Co., 65 
Nebr., 14, reaffirmed and adhered to.  

2. Unearned Premiums. In an action to recover unearned premiums 
upon many insurance policies, brought under section 42, chap
ter 43, Compiled Statutes, the evidence disclosed that as to 
some of the policies, request for cancelation and repayment 
of unearned premium was made upon and received by the 
insurer before new insurance was taken out. Held, That a judg
ment denying recovery of unearned premiums as to such poli
cies was not sustained by the evidence.  

3. Former Decision Vacated. Decision on former hearing vacated.  

KIRKPATRICK, C.  

This case has been once before heard in this court, the 
former opinion being found in 65 Nebr., 14. In the con
sideration of the case at that time, it was taken for 
granted, because apparently so regarded by counsel, that 
the policies, unearned premiums upon which were sought 
to be recovered, were all delivered and took effect before 
the request for cancelation of the prior insurance was pre
sented to the defendant in error. Upon a more careful 

9
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examination of the evidence upon the application for 
rehearing, it was disclosed that as to a portion 
of the poli'cies in controversy a request for the 
cancelation of the existing policies had been presented 
to defendant in error prior to the execution and de
livery of the new policies, and a rehearing has ac

cordingly been granted, the cause being here for further 
consideration. A careful examination of the evidence, to
gether with the agreed statement of facts upon which the 
case was determined in the trial court, discloses that, in 
many of the causes of action mentioned in the petition, a 
request for the cancelation of the existing insurance was 
presented to defendant in error at its home office in Chi

cago some days prior to any action having been taken on 
the applicatfon for new insurance, and prior to the issu

ance of any insurance policy thereon. In such case, there 
can be no doubt, under the authority of State Ins. Co. v.  
Farmers Mutual Ins. Co., 65 Nebr., 34, that plaintiff in 
error would be entitled to recover. With the first para
graph of the syllabus of the former opinion we are well 
content, and adhere thereto. The petition of plaintiff in 
error in the trial court sets up more than one hundred 
causes of action arising under as many different policies.  
Having determined that under the evidence plaintiff is 
entitled to recover in all cases where a request for cancela
tion was presented to defendant in error before any addi
tional insurance took effect, this court will not enter into 
an accounting to determine upon which particular causes 
of action plaintiff in error is entitled to recover, but will 
leave that for the determination of the trial court. It is 
therefore recommended that the judgment of the trial 
court be reversed, and the cause remanded for further 
proceedings.  

HASTINGS, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the decision heretofore rendered is vacated and
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the judgment of the trial court is reversed, and the Vause 
remanded for further proceedings.  

REVERSED AND REMANDED.  

NOTE.--R6efnrO6c.--B0rd6T6auS.  

STATE OF NEBRASKAI 
BUREAU OF INSURANCE. % 76 ROYAL INSURANCE COMPANY.  

A written question submitted to this department reads as follows: 
"Referring to the new insurance laws in force July 1, 1899, I beg 

leave to ask your consideration and ruling, as follows: 
"Section 100, H. R. 191 (see page 39 of Nebraska Insurance Laws), 

properly describes the various forms of reinsurance contracts in use, 
as: policy, entry, bordereau, of agreement, while section 1 of H.  
R. 187 (see page 41), in specifying the manner in which fire insurance 
shall be written, only mentions the word 'policy,' 'which shall be 
regularly issued and duly signed by its legally authorized agent, 
resident within the county or state where such property insured, or 
to be insured, is situated, such agent having been duly licensed by 
the state insurance commissioner.' 

"When insurance on property in Nebraska is written by one of the 
Royal Insurance Company's legally authorized agents in the state, 
and is a larger line than the company desires to carry net, it is the 
custom of this company to reinsure or cede part of the risk to a 
company authorized to transact business in this state, which transac
tion is effected by a bordereau made up once each week and sent to 
the reinsuring company instead of a policy in form, which is usually 
issued to the public.  

"Now if this bordereau is made up each week at the Chicago office 
of this company, and mailed to be regularly issued and duly signed 
by a legally authorized agent, resident ii. Nebraska, where the 
property insured or to be insured is situated, to reinsure and cede a 
part of such risk to the company duly authorized to transact business 
in this state, as required by section 9 8g of H. R. 191 (see page 38), will 
such bordereau be held and considered by youir department as a 
'policy,' and complying with the laws of this state? 

"As a policy of insurance is a contract or agreement, and as the 
bordereau mentioned is the only evidence of liability or contract 
which passes between the insurance companies, ceding and reinsur
ing the risk in question, we consequently believe that the issue of 
the bordereau as stated fully complies with the intent and purpose 
of the law." 

This question reduced to its substance is: Does the word "policy," 
as used in section 1 of House Roll 187, include "bordereau"? 

The word "policy" is derived from a French word which means a 
promise. Winfield, Adjudged Words and Phrases, p. 469.  

A policy of insurance is a commercial contract, based on the uses 
and customs of trade, expressed in a brief and inartificial form, and 
in some of its parts in peculiar and technical language, containing 
numerous stipulations, some of which are comprehended in a few 
short phrases, and others which arise solely by implication, and are 
not obvious on the face of the instrument. Greene v. Pacific Mutual 
Ins. Co., 9 Allen [Mass.], 219.  

"Bordereau" is a word borrowed from French mercantile law. It 
means, primarily, a memorandim. In the usage of merchants, it is:
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A note enumerating the purchases and sales which may have been 
made'by a broker or stock-broker. This name is also given to the 

statement given to a banker with bills for discount or coupons to 

receive. Black, Law Dictionary, p. 147.  
In the sense in which you use it, and in which it is generally used 

by insurance men, it means a list, schedule or memorandum of risks 

which one company assumes from or reinsures to another company, 

which assumed the primary risks.  
From the foregoing definitions, and from the well-known principle 

that the law reads into a contract whatever the received law itself, 

or established custom, puts there, this department is of the opinion 

that a bordereau of the kind described as used among insurance men, 

however meagre its terms, comes within the definition of "policy" 

as used in House Roll 187; and it will be so held.  
WILBUR F. BRYANT, 

Deputy Insurance Connissioner.  

Executive Department, July, 1899.  

STATE OF NEBRASKA v. BANK OF OGALALLA ET AL., APPEL

LEES, IMPLEADED WITH ALFRED P. ANDERSON ET AL., 

APPELLANTS.* 

FILED JUNE 4, 1902. No. 10,448.  

Commissioner's opinion, Department No. 1.  

1. Bank: NomINAL CAPITAL STOCK: INDEBTEDNESS: CERTIFICATES OF 

DEPOSIT: CONSIDERATION:* RECEIVER. A bank having a nominal 

capital stock of $25,000, and an indebtedness besides to the 

amount of $14,542,-its entire assets being only of the value of 

$21,400,-issued certificates of deposit for the amouit of $12,500 

to its several stockholders, and also $12,500 of new capital 

stock to take up the former capital stock. Held, That the cer

tificates of deposit are without consideration, as against a re

ceiver and creditors of the bank, and that without regard to 

when the creditors became such.  

2. - : RECEIVER: CERTIFICATE OF DEPOSIT: LIMITATION. The bank 

having gone into the hands of a receiver, the latter can main

tain an action to recover payments made upon such certificates 

of deposit within four years of the time of commencing such 

action.  

3. -: STOcK: COLLATERAL: STOCKHOLDER: DEPOSIT CERTIFICATE.  

Another bank, which held as collateral a part of the $25,000 of 

previous stock, and surrendered the same, and accepted in lieu 

*Rehearing allowed. Opinion modified. See opinion on page 27, 

post.
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thereof one-half in new stock and one-half in certificates of 
deposit, stands as to this reduction of stock in the shoes of 

an ordinary stockholder, and can not recover against the re

ceiver on its deposit certificates.  

APPEAL from the district court for Keith county. Heard 

below before SULLIVAN, J. Recvcrsed.  

F. H. Woods and Lamb & Adams (G. A. Adams, H. A.  
Reese and M. B. Reese, on motion for rehearing), for ap
pellants.  

Wilcox & Halligan and Beeler & Miuldoon, contra.  

DAY, C.  

On January 13, 1896, the Bank of Ogalalla failed. A 

few days later the state of Nebraska instituted this suit 

in the district court of Keith county, praying that a re

ceiver be appointed to wind up its business. Upon a hear

ing the bank was adjudged insolvent, and one E. M. Searle, 
Jr., was appointed receiver to wind up its affairs. He 

duly qualified as such, took charge of its assets and prop

erty and proceeded to wind up its affairs. Subsequently 
A. P. Anderson and the Newport Savings Bank, of New

port, New Hampshire, who claimed to be creditors of the 

defunct bank, were permitted by the court to file separate 

petitions of intervention, praying an allowance of their 

respective claims, and also that the receiver be ordered 

to pay to them, upon their said claims, dividends amount

ing to 30 per cent., which had previously been declared 

upon claims against the bank. The receiver filed answers 

to the petitions of intervention and also cross-petitions 

praying for affirmative relief against each of the inter

veners, and that they be held to pay to the receiver the 

amount paid to them by the bank on certain certificates 

of deposit hereinafter mentioned. To the cross-petitions 

of the receiver the interveners filed answers. The issue 

thus raised will sufficiently appear in the further consid

eration of the case. The trial resulted in a judgment 
against both of the interveners. As to Anderson, the court 

dismissed his petition of intervention, and rendered judg-
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ment against him upon the cross-petition for 1,513.65; 
and as to the Newport Savings Bank, the court dismissed 
its petition of intervention, and rendered a judgment 
against it upon the cross-petition for $250. To review this 
judgment Anderson and the Newport Savings Bank have 
brought the case to this court by appeal.  

The record discloses that on January 15, 1890, the Bank 
of Ogalalla was duly organized as a corporation under the 
laws of this state with a capital of $25,000, for the purpose 
of transacting a general banking business at Ogalalla, 
Nebraska. On that day it commenced business, succeed
ing to the business of the First National Bank of Ogalalla, 
whose assets it received, and whose liabilities it assumed.  
The officers and stockholders of thesetwo institutions were 
the same persons, and, no doubt, the change was made so 
that its capital could be reduced, and its business con
ducted under the supervision of the state, rather than the 

federal authority. On February 14, 1891, the stockhold
ers of said bank amended the articles of incorporation by 
changing the amount of its capital stock from $25,000 to 
$12,500, and passed a resolution authorizing its board of 
directors to call in the outstanding stock, and issue new 
shares to the several stockholders for one-half of their 

holdings, and to make such provision for the payment of 
the amounts due to the stockholders by reason of the re
duction of the stock as, in its judgment, funds could be 

collected without material injury to the business of the 
bank. Pursuant to this resolution, the board on the same 
day reduced the capital of said bank from $25,000 to $12,
500, and caused to be issued to each shareholder stock to 

the amount of 50 per cent. of his original holdings, and 

for the remaining 50 per cent. issued to each stockholder 

certificates of deposit, payable on or before one year, with 
interest at 5 per cent. These certificates of deposit were 

carried upon the books of the bank as a liability the same 

as any other deposit, and when so considered, the indebt

edness of the bank, excluding its liability on account of 

its capital stock, was $27,042. At that time the book value
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of its assets was $39,542, although the actual value of 
the assets was. considerably less, being approximately 
$21,400. The intervener Anderson was a stockholder and 
vice-president of the bank at the time of the reduction of 
the capital stock, and received in settlement of his pro rata 
of the reduced stock a certificate of deposit for $2,625, 
payable one year from date with interest at 5 per cent.  
There was paid to Anderson from time to time upon this 
certificate the amounts as shown by the following table: 

Jan. 21. 1892................ $131 25 
. June 2, 1893................ 667 95 

Mar. 15, 1893............... 131 24 
Mar. 10, 1894............... 32 81 
Mar. 12, 1894............... 32 81 
Feb. 18, 1895................ C89 40 
Oct. 3, 1895................. 409 99 
Nov. 7, 1895................. 100 50 
Dec. 6, 1895................. 101 00 

Making a total of ...... $2,296 95 

From this table it appears that the total sum paid to 
Anderson was $2,296.95. The trial court found that the 
amount paid to him was $2,170.40, of which amount 
$656.25 was simply surrendered by Anderson under what 
was called an "assessment," on which lie received no 
money. We are unable to see how the court arrived at 
the amount of the judgment from any of the figures given 
in the finding, neither -are we able to find any proof that 
$656.25 of the amount paid to Anderson was a simple 
credit upon an "assessment." The record shows that An
derson paid his "assessment" of $656.25 by a check dated 
November 7, 1893, and that this check was paid out of 
Anderson's deposit in the bank. The record also shows 
that Anderson continued to be an officer and stockholder 
of the bank, although he took no active part in its man
agement until March 10, 1894, at which time he sold his 
stock and severed his connection with the bank. From 
the foregoing facts it appears that at the time of the re-
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duction of the capital stock the interest of the stockhold
ers in the bank was approximately $5,800. This is all there 
would have been left to divide among them had the out
side creditors been paid. As against this interest, it is
sued stock to its several stockholders to the amount of 
$12,500, which more than consumed the interest of the 
shareholders in the bank, and in addition thereto issued 
to its members certificates of deposit for $12,500. Mani
festly there was no consideration for the issuance of these 
certificates of deposit. The bank could not create a valid 
indebtedness against itself by the issuance of certificates 
of deposit based upon fictitious claims. Had the capital 
stock of the bank been unimpaired at the time of the re
duction, undoubtedly its capital could have been reduced 
in the manner in which it was sought to be done in this 
case, and the certificates of deposit would have been valid 
claims against the bank. The record, however, shows 
there was nothing but a deficit to divide among its share
holders at the time the certificates of deposit were issued, 
and consequently they were not based upon any considera
tion, and the payment of them was a fraud upon other 
creditors of the bank.  

The rule is now well settled by the weight of authority 
that the capital stock of a corporation is a trust fund for 
the benefit of creditors, in the sense that there can be no 
distribution of its capital among the stockholders without 
provision, being first made for the payment of corporate 
debts; and the courts will be astute to detect and defeat 
any scheme or device which is calculated to withdraw the 
fund, or in any way place it-beyond the reach of creditors.  
Corcy v. Wadsworth, 99 Ala., 68; Hollins v. Brierfield 
coal & Iron Co., 150 U. S., 371; Hospes v. Northwestern 
Mfg. d Car Co., 48 Minn., 174; Buck v. Ross, 68 Conn., 29.  
These certificates of deposit to Anderson being issued 
without consideration, he had no action against the re
ceiver and no right to participate in the dividends.  

It remains to be determined whether the receiver had 
a claim against Anderson, as found by the trial court. If

4
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the receiver had any such action, it arises by reason of 

payments upon these certificates of deposit by the wrong

ful procurement of the payee, for which he would be liable 

to make restitution as for money had and received. It 

would seem that anyone who could show a legal interest 

in this money, and had the right to proceed in the bank's 

name or in its behalf, could have sued to recover at any 

time after it was paid, and that therefore the statute of 

limitations would begin to run as against such action, 
from the time of payment. The cross-petition was filed 

December 13, 1893, so that all payments made prior to 

December 13, 1893, would be barred by the statute of lim

itations. The payments made to Anderson which were 

not barred by the statute of limitations amount to 

$1,366.51, which, together with interest from the date of 

payment to the date of the judgment, amount to $1.657.26.  
We now turn our attention to the facts relating to the 

certificates of deposit held by the Newport Savings Bank.  

It appears that in July, 1888, Hamer and Lewis, for a 

valuable consideration, executed and delivered to-the New

port Savings Bank their promissory note for $5,000, due 

and payable July 15, 1891. At the time of the delivery of 

the note there was also delivered to the Newport Savings 

Bank, as collateral security for the debt, twenty shares of 

stock held by Hamer and Lewis in the First National 

Bank of Ogalalla, and also other stock not necessary to 

be considered here. In 1890, the Newport Savings Bank, 
with the approval of Hamer and Lewis, surrendered the 

shares of stock in the First National Bank held by it as 

collateral, and in lieu thereof received a like number of 

shares of stock in the Bank of Ogalalla. In 1891, when the 

further reduction of capital stock was made in the Bank 

of Ogalalla, the savings bank, under the direction of 

Hamer and Lewis, surrendered the twenty shares of stock 

in the Bank of Ogalalla, and in lieu thereof received ten 

shares of the capital stock, and four certificates of deposit 

for $250 each. It is clear that the Newport Savings Bank 

was a party to this last reduction of stock, as well as to
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the first. One of these certificates was surrendered by 
the Newport Savings Bank in payment of an "assessment" 
upon the stock. One of them was paid to the intervener 
bank on February 20, 1893. The two remaining certifi
cates form the basis of the claim now sought to be en
forced in behalf of the intervener bank. The shares of 
stock and the certificates above mentioned were issued in 
favor of Hiamer and Lewis, and by them indorsed to the 
Newport Savings Bank. It appears in the record that the 
indebtedness, for which the certificates were held as col
lateral security, had not been entirely liquidated, and 
amounted to considerably more than the amount of the 
certificates. The cross-petition of the receiver to recover 
the amount of the payment made February 20, 1893, was 
filed December 13, 1897, so that the statute of limitations, 
which was one of the defenses urged, had run against the 
right of action at the time of filing the cross-petition. The 
court was therefore wrong in entering jud.gment against 
the Newport Savings Bank on account of money received 
by it in payment of the certificate. It only remains to be 
determined whether the claims of the intervener bank, 
based upon these certificates of deposit, should be al
lowed, and the bank permitted to participate in the divi
dends along with the general creditors.  

These certificates in the hands of Hamer and Lewis, to 
whom they were originally issued, would not be valid 
claims against the bank for the reason that there was no 
consideration for their issuance. In this respect they 
stand upon the same footing as the certificate issued to 
Anderson. Unless the intervener bank is held to be an 
innocent holder for value, it can have no greater rights to 
participate in the dividends than Hamer and Lewis would 
have had. The testimony shows that the Newport Savings 
Bank knew the purpose of the changes in the capital stock 
of the First National Bank and of the State Bank organ
ized in its place. There was no consideration for the 
transfer of the certificates to the intervener bank other 
than the original loan of 1888, and at the time of their

26 N E BRARSK A IRE PORP3TS. [VO0L. 65



State v. Bank of Ogalalla.  

delivery the note was, by its terms, long past due. It 
appears that the reduction of the stock was made Febru
ary 1, 1891, while the certificates bear date December 14, 
1892. We do not think that the transfer of these certifi
cates constituted the Newport Savings Bank a bona-fide 
holder for value, or gave to it any more right to recover 
against the Bank of Ogalalla than Hamer and Lewis 
would have had. By holding the stock in the bank as col
lateral security, the intervener bank was entitled to par
ticipate in any surplus in the assets of the bank after the 
debts were paid, and by an exchange of the stock for these 
certificates it obtained no greater rights.  

From what has been said it follows that the judgment 
of the district court was wrong. We therefore recom
mend that the judgment be reversed, with directions to 
enter a judgment dismissing the petition of intervention 
filed by Anderson; and that a judgment be entered against 
him upon the answer and cross-petition of receiver for 
$1,513.65; that the answer and cross-petition of the re
ceiver against the Newport Savings Bank be dismissed, 
and that the claim of the Newport Savings Bank upon the 
two certificates be also dismissed.  

HASTINGs and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
with directions to enter judgment in accordance with this 
opinion.  

REVERSED.  

July 22, 1902, the foregoing opinion was modified as 
follows: 

DAY, C.  

Our attention is directed to an apparent error in the 

opinion of this court in this case, wherein it is recom
mended that a judgment be entered against intervener 
Anderson, upon the answer and cross-petition of the re-
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ceiver, for $1,513.65. To the end that justice may be done, 

and that the judgment may conform to the opinion, the 

recommendation of the former opinion beginning with the 

words "We therefore recommend," is modified, so that the 

said recommendation shall read as follows: 

"We therefore recommend that the judgment be re

versed with directions to enter a judgment dismissing the 

petition of intervention filed by Anderson and that a judg

ient be entered against him upon the answer and cross

petition of the receiver upon the items not barred by the 

statute of limitations, to wit: March 10, 1894, $32.81; 
March 12, 1894, $32.81; February 18, 1895, $689.40; Octo

ber 3, 1895,. $409.99; November 7, 1895, $100.50; Decem

ber 6, 1895, $101.00, together with interest upon the re

spective amounts from the dat e of the several payments; 

that the answer and cross-petition of the receiver against 

the Newport Savings Bank be dismissed; and that the 

claim of the Newport Savings Bank upon the two certifi

cates be also dismissed." 

HASTINGs and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the former judgment of this court is modified, as 

herein recommended, and the district court is directed to 

enter judgment in accordance with the opinion of this 
court as thus modified.  

JUDGMENT ACCORDINGLY.  

NOTE.-Bank Deposits.-Certifieate of Deposit.-Limitation of Action.
A claim for deposit in a bank can not be barred by the statute of 
limitations. Green v. Odd Fellows' Bank, 65 Cal., 71. The pass-book is 
evidence of indebtedness in writing and the action is governed by the 
provisions applicable thereto. Schalucky v. Field, 124 Ill., 617. A pass
book is not a written contract, but a receipt. Talcott v. First Nat.  
Bank, 53 Kan., 4S0. The monthly balance struck is an account stated 
and the statute begins to run from the time of the statement.  
Union Bank v. Knapp, 3 Pick. [Mass.], 96; In re Pennsylvania Bank, 152 
Pa., 65. The statute begins to run from the date of the deposit.  
Locke v. First Nat. Bank, 65 N. H., 670.-W. F. B.
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MARY J. RAWLES, APPELLEE, V. SAMUEL A. REICHENBACH, 

APPELLANT, ET AL.  

FILED JUNE 4, 1902. No. 11,036.  

Commissioner's opinion, Department No. 1.  

1. Homestead: CONVEYANCE: INCUMBRANCE: HUSBAND AND WIFE. The 

homestead of married persons in this state can not be con

veyed or incumbered, unless the instrument by which it is con

veyed or incumbered is executed and acknowledged by both 

husband and wife.  

2. - : HUSBAND AND WIFE: OCCUPANCY: CONTRACT OF PURCHASE.  

Where a husband and wife are occupying premises as a home

stead, held by either under a.contract of purchase, the contract 

can not be assigned so as to create a lien upon the premises 

except by an instrument executed and acknowledged by both 

husband and wife.  

3. Evidence: HOMESTEAD. Evidence examined and held sufficient to 

show the homestead character of the premises at the time of 

the assignment of the contract.  

4. - : USURY. Evidence examined and held to sustain the defense 

of usury, and that the debt had been fully paid and discharged.  

APPEAL from the district court for Polk county. i Heard 

below before BATES, J. Affirmed.  

Matt Miller, for appellant.  

M. A. Mills, F. D. Mills and H. C. Beebe, contra.  

DAY, C.  

Mary J. Rawles, a married woman, commenced this ac

tion in the district court of Polk county against S. A.  

Reichenbach and her husband, S. B. Rawles, praying that 

an assignment of a certain school-land sale contract, 

Which assignment had been made by said S. B. Rawles to 

S. A. Reichenbach, be canceled and set aside; that the title 

to said premises be established and confirmed in the plain

tiff as against the defendant Reichenbach; that said prem

ises be decreed to be the homestead of the plaintiff, and
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that the defendant Reichenbach be restrained and en
joined from making any claim to said premises by virtue 
of the assignment of the said contract. The grounds upon 
which the plaintiff based her claim for relief were (1) that 
she was the owner of said school-land sale contract, and 
that the assignment thereof by S. B. Rawles was made 
without her authority or consent; and (2) that the prem
ises sougrht to be conveyed by the assignment of the con
tract were at the time the homestead of the plaintiff and 
her family, and that she did not join in the conveyance, or 
authorize it to be made. The plaintiff also 4tade a tender 
in court, for the use and benefit of the defendant Reichen
bach, of $69.12, to reimburse him for payments made to 
the state of Nebraska on said contract during the period 
he was holding the same. The answer of the defendant 
Reichenbach admitted the marital relations of the plaintiff 
and S. B. Rawles, and denied generally the other allega
tions of the petition, and alleged that upon different dates 
he had loaned various sums of money to the defendant S.  
B. Rawles for the purpose of making payments to the 
state of Nebraska upon the said school-land contract; that 
on January 12, 1892, lie had loahed to defendant Raw les 
$596.20, for the purpose of making payments upon said 
school-land contract, and, in order to secure the payment 
of this sum, defendant Rawles on said date assigned to 
him the said contract; that since that date the defendant 
had advanced and paid to the state of Nebraska, to keep 
said contract from becoming forfeited, the sum of $69.12.  
Reichenbach prayed that he have a lien upon the premises 
for the sums above named, with interest thereon. By his 
answer the defendant S. B. Rawles admitted the cause of 
action alleged in the petition, and, by way of answer and 
cross-petition as against the defendant Reichenbach, al
leged that in February, 1889, he and his wife and their 
children moved onto the land described in the said con
tract and have ever since resided thereon and occupied 
the same as a homestead; that the premises are of less ex
tent than 160 acres, and of less value than $2,000, and that
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neither the plaintiff nor himself, since February, 1889, 
have owned any other lands or town lots which they could 
claim or occupy as a homestead. He further denied that 
he borrowed from Reichenbach $596.20, or any other sum, 
at any time, to make payments upon said contract, and 
alleged that the indebtedness sought to be enforced by 
Reichenbach grew out of an usurious contract between 
himself and said Reichenbach, and that the sums borrowed 
by him had been paid. He prayed that the assignment 
made by him of the land contract be declared null and 
void; that the premises be decreed to be the homestead of 
the plaintiff and himself, and that the various sums paid 
by him to Reichenbach be applied in full payment of the 
principal sum which may be found to be due to said 
Reichenbach. To the cross-petition of Rawles, Reichen
bach filed a general denial. The trial resulted in a de
cree in favor of Mary J. Rawles, based upon findings that 
she was the owner of the school-land sale contract, and 
that the assignment thereof by her husband was without 
her consent, and also that the premises were the home
stead of the plaintiff and her family, and decreed that the 
clerk pay to the defendant Reichenbach the sum of $69.12, 
tendered to him on account of payments advanced by him 
upon the contract. The court also found that the defend
ant S. B. Rawles on January 12, 1892, was indebted to 
Reichenbach on two promissory notes,-one for $225.50, 
dated March 1, 1890, and one for the sum of $325, dated 
April 24, 1889; that the notes were renewed from time to 
time, and that the notes now held by said Reichenbach 
against Rawles upon which a recovery is sought are re
newals of said notes, and are not based upon any other 
consideration; that the original notes were usurious; that 
on March 1, 1890, said S. B. Rawles entered into a verbal 
contract to pay interest upon said indebtedness at the rate 
of 18 per cent., and that said Rawles has paid to said 
Reichenbach on said indebtedness the sum of $753.82, and 
that said sum so paid is more than sufficient to pay the 
principal of all sums of money loaned by Reichenbach to
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said Rawles; and that, after applying the payments made 
by said Rawles to discharge the principal, there is nothing 
due the defendant Reichenbach, and on the issues between 
the defendant Reichenbach and Rawles, the court found 
for the defendant Rawles. From this decree the defend
ant Reichenbach has brought the case to this court by 
appeal.  

The record in this case is quite voluminous, and the 
testimony upon all the questions presented is conflicting, 
and, with respect to the amount of the payments made by 
Rawles to Reichenbach, is very unsatisfactory. In our 
opinion, however, the evidence fairly establishes that the 
plaintiff -was the owner of the school-land sale contract, 
which-had originally been issued to one J. H. Haine, and 
by him sold to the plaintiff, but by an error the assign
ment tiereof was made to S. B. Rawles. To correct.this 
mistake S. B. Rawles executed to the plaintiff an assign
ment of the contract upon a separate paper, which was 
attached to the contract. This latter assignment was re-.  
moved by S. B. Rawles without the knowledge or consent 
of the plaintiff, and an assignment made by him to de
fendant Reichenbach as security for certain indebtedness 
owed by S. B. Rawles. The testimony also shows that, at 
the time of the assignment of the contract by Rawles to 
Reichenbach, the plaintiff and her family were occupying 
the premis , as a homestead, and that the plaintiff did 
not join in the assignment,-in fact, it was made without 
her knowledge. Section 4 of chapter 36, Compiled Stat
utes, provides that "the homestead of a married person 
can not be conveyed or incumbered unless the instrument 
by which it is conveyed or incumbered is executed and 
acknowledged by both husband and wife." This statute 
has been construed by this court on a number of occa
sions, and the plain import of its provisions has been up
held. Violet v. Rose, 39 Nebr., 660; Whitlock v. Gosson, 
35 Nebr.,' 829;sFrance v. Bell, 52 Nebr., 57.  

In Giles v. Miller, 36 Nebr., 346, 349, it is said: "The 
ownership need not be of an estate in fee simple, but the
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owner of the equitable title occupying under a contract 
of purchase may claim the exemption of the statute." 

Upon the issues presented upon the cross-petition of 
S. B. Rawles, it appears with reasonable certainty that 
on or about March 1, 1890, Rawles was indebted to Reich
enbach upon two promissory notes,-one for $225.50, 
dated March 1, 1890, and by its terms -bearing interest 
at 10 per cent., and one for $325, dated April 24, 1889, 
and by its terms bearing interest at the rate of 8 per cent.  
It also appears that about that time the defendant Rawles 
entered into an agreement to pay interest upon the in
debtedness at the rate of 18 per cent., and for some time 
paid the interest at that rate, or included the amount in 
the renewal notes which were given from time to time.  
The court found that Rawles had paid upon the indebted
ness at different times sums aggregating $753.82. While 
we are unable to arrive at this amount as being the 
amount of the payments made by Rawles, we think the 
finding of the court is approximately correct, and that 
the payments made by Rawles would satisfy the principal 
loan, with interest thereon at the legal rate.  

We therefore recommend that the judgment of the dis
trict court be affirmed.  

HAsTINGs and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.

10
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STATE INSURANCE COMPANY OF DES MOINES, IOWA, V.  

FARMERS' MUTUAL INSURANCE COMPANY OF NEBRASKA.  

FILED JUNE 4, 1902. No. 10,939.  

Commissioner's opinion, Department No. 1.  

1. Petition. Petition examined, and held sufficient as against a de
murrer ore tenus.  

2. Evidence. Evidence examined, and held sufficient to sustain judg
ment.  

3. Answer. Answer examined, and held not to put in issue the cor
porate character of plaintilf.  

4. Insurance: CANCELATION OF POLICY: RETURN OF PREMIUM. Under 

the provisions of section 46, article 2, chapter 43, Compiled Stat
utes, 1899, an insurance company transacting business in this 
state must cancel a policy of insurance upon request of the in
sured, or his legal representative, and return to such party or 
his representative the net amount of premium, after deducting 
agent's compensation and the customary short-rate premium 
for the expired term.  

5. - : - : - : RIGHT ARSOLUTE: ASSIGNMENT. After re

quest for cancelation and repayment of unearned premium by 
the party insured, the right of such party to the unearned 
premium becomes absolute, and is subject to assignment and 
recovery thereon by the assignee.  

6. Conflicting Evidence: FrNDING OF COURT. The decision of the 
trial court upon questions of fact, regarding which there is a 
conflict in the evidenpe, will ordinarily not be disturbed by the 
appellate court.  

7. Plea of Ultra Vires: STRANGER TO CONTRACT. The plea of ultra 
vires can not be interposed by a stranger to the contract, who 
can not show a violation of a duty owing to himself.  

8. Unearned Premium: CommissioN. Under the provisions of section 
46, article 2, chapter 43, Compiled Statutes, 1899, providing for 
repayment of unearned premium upon cancelation of an in
surance policy by request of the party insured, the commission 
actually paid to the agent or solicitor should first be deducted, 
and the per cent. of the unearned premium should then be com
puted on the remainder.  

9. Stipulation of Facts: WITHDRAwAL. The right of a party to with
draw or amend a stipulation of facts filed in a case is within 
the sound discretion of the trial court, and the ruling of the 
trial dourt with regard thereto will not be disturbed in the 
absence of abuse.
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ERROR from the district court for Lancaster county.  
Tried below before CORNISH, J. Affirmed.  

F. A. Boehmer and George E. Tobey, for plaintiff in 
error.  

Burkett & Greenlee and Edwin M. Coffin, contra.  

KIRKPATRICK, C.  

This is an action brought in the district court of Lan
caster county by the Farmers' Mutual Insurance Com
pany of Nebraska against the State Insurance Company 
of Des Moines, Iowa, to recover upon fifty-nine separate 
causes of action, upon which $600 was alleged to be due.  
The petition filed by the Farmers' Mutual Insurance 
Company, defendant in error, sets out its incorporation, 
and alleges that the State Insurance Company, plaintiff 
in error, had duly issued and delivered its policies of in
surance to the various persons named in the petition, in
suring property from loss or damage by fire, lightning 
and wind storm; that the several parties named in the 
petition had duly surrendered their policies to plaintiff 
in error, and demanded a cancelation of the same, and 
repayment of the unearned premiums due upon each pol
icy; that the unearned premiums mentioned had been 
duly assigned by the persons to whom they were due to 

defendant in error; that demand had been made thereon 
(the amount due upon each separate cause of action being 
set out), and that payment had been refused. To this 
petition an answer was filed by plaintiff in error, which 
in each instance admitted the execution and delivery of 
the policies mentioned, and denied each and every other 

allegation of the petition, and, in addition thereto, 
pleaded that each of the policies mentioned contained a 
provision that if there was a sale or alienation of the 

property insured, or any part thereof, or if the policy was 

assigned, or the title to the property changed,, etc., or if 

any other insurance was taken, valid or invalid, upon
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the property, without the consent of the company, the 
policy immediately became void; that each of the persons 
named had taken out new insurance in the plaintiff com
pany at the time they surrendered their policies for 
cancelation, and that the policies issued by defendant, 
plaintiff in error, were void, and that there could be no un
earned premiums recovered; that plaintiff, defendant in 
error, was a mutual insurance company, and under the 
laws it was obliged to collect a certain per cent. of its 
premiums in cash, and that it had no right to accept an 
assignment of. the unearned premium under a policy is
sued by another company in lieu of cash; that the acts of 
defendant in error were ultra vires, and not authorized 
by law; that defendant, plaintiff in error, did not consent 
to the assignment of these policies, and that the policies 
were therefore void; that plaintiff, defendant in error.  
had never been legally incorporated, and that the action 
was not brought in the name of the real party.in interest.  
To this answer was filed, for reply, a general denial. A 
jury was waived, and trial had to the court upon an 
agreed statement of facts, and upon evidence offered by 
the parties, resulting in a finding and judgment for de
fendant in error in the sum of $608.94. To. review this 
judgment the cause is brought to this court by petition 
in error.  

It is alleged that there was error in the proceedings of 
the trial court in the following particulars: (1) That 
the court erred in overruling the objections by plaintiff 
in error to the introduction of any evidence on the ground 
that the petition failed to state a cause of action; (2) 
that the judgment is not sustained by sufficient evidenjee, 
and that the court erred in finding from the evidence 
that defendant in error was a corporation; (3) that the 
court erred in holding that defendant in error was the 
legal representative of the insured under the policies is
sued by plaintiff in error; (4) that the court erred in 
holding that the assignment of the policies and taking 
additional insurance without the consent of the insurer
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did not make the contracts null and void; (5) that the 

contracts made by defendant in error by which it received 

the assignment of the unearned premiums mentioned in 

the petition were ultra vires; (6) that the court erred in 

computing the amount of the unearned premiums; (7) 

that the court erred in not permitting plaintiff in error 

to withdraw or amend the stipulation of facts claimed to 

have been made under a mistake of fact. These several 

assignments, so far as necessary to a determination of 

the case, will be considered in their order.  

It is contended first that the petition fails to state a 

cause of action, because it does not allege that the policies 

had been issued by plaintiff in error to the various per

sons named, and that-at the time the request was made for 

cancelation they were in full force and effect, and that 

there is no allegation of the amount of premiums that 

had been paid, or of the amount which had been earned 

under the customary short-rate table, or what the com

missions of the agents were. The separate causes of ac

tion set out. in the petition are substantially identical, 

except as to the names and amounts, only one of which 

need be quoted, which is as follows: "That on the 11th 

day of September, 1894, one H. M. Lee had and held a 

policy of insurance, to wit, No. 671,187, in the company 

of the defendant, insuring property then owned by him 

against loss or damage by fire, lightning or tornado; and 

that on the said day he returned said policy to the de

fendant and demanded cancelation of the same, and the 

refunding of the unearned premium then due according 

to the terms of said policy, to wit, the sum of $1.40, and 

his note given in payment of the premium on said policy; 

that thereafter the said H. M. Lee assigned in writing 

said unearned premium to this plaintiff, a copy of which 

assignment is herewith filed and marked 'Exhibit D,' and 

made a part hereof; that the plaintiff thereupon de

manded payment of the defendant, which the defendant 

refused to make, and that there is now due from the de

fendant to this plaintiff the sum of $1.40, with interest
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thereon from the 11th day of September, 1894, for which 
plaintiff demands judgment." The answer of plaintiff in 
error to this cause of action is as follows: "Answering 
the fourth cause of action, in plaintiff's petition, this de
fendant admits that it issued its policy of insurance, No.  
671,187, to H. M. Lee, and further answering plaintiff's 
fourth cause of action, this defendant denies each and 
every allegation contained therein not specifically ad
mitted." No objection was made to the petition by mo
tion or demurrer, but on the trial plaintiff in error ob
jected to the introduction of any evidence on the ground 
that the petition failed to state a cause of action. If 
plaintiff in error, by proper motion, had sought to have 
the petition made more definite and certain, the trial 
courtmight have required it to be done. Having failed 
to present the question by motion or demurrer, we are of 
opinion that the petition is sufficient to withstand a de
murrer ore tenus, and the first contention of plaintiff in 
error must be overruled.  

It is next contended that the judgment is not sustained 
by sufficient evidence, and that the court erred in holding 
that defendant in error was incorporated. From an ex
amination of the evidence offered, and the agreed state
ment of facts, we are of opinion that the judgment is sus
tained by sufficient competent evidence. Plaintiff in error 
attempted to put in issue the corporate character of d
fendant in error by answering as follows: "This defend
ant specifically denies that the plaintiff is a corporation, 
incorporated under and pursuant to the laws of the state 
of Nebraska." Plaintiff in error, in addition to that por
tion of the answer quoted, pleaded that "if plaintiff were 
in fact a corporation incorporated under the laws of the 
state of Nebraska as a mutual insurance company, then 
and in that event this plaintiff would be governed by the 
laws of the state of Nebraska applicable to corporations 
known as mutual insurance companies, and that the pro
visions of section 3462 [see. 58, ch. 43] of the Compiled 
Statutes of Nebraska of 1895, being the law in force at
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the time when the several causes of action complained of 

in plaintiff's petition originated, prescribed the duties of 

such mutual insurance company, and the time and dura

tion of the policies that may be issued to members of said 

company, and then it provides among other things that 

the members of such company, at the time of effecting any 

insurance in such company, shall pay such percentage 

in cash as may be provided for in the by-laws of the plain

tiff, it is provided as follows: 'Article 11. Membership 
Fees. To become a member of this company it will be 

necessary to pay 1% on the amount of insurance taken out 

and an additional fee of $2 to cover certificates from the 

company, which fees are payable in advance to the 

agent.' " Plaintiff in error further pleads that, because of 

the statutes of the state above referred to, defendant in 

error was not authorized to receive anything but cash in 

payment of premiums, and that the contract so entered 

into by which it took an assignment of the unearned 

premiums mentioned in its petition was ultra vires, and 

that under the laws of the state under which it was in

corporated, if it was incorporated, it could not make such 

contract. The effect of the answer of plaintiff in error, 
taken as a whole, is to admit the incorporation of defend

ant in error, and to allege that it had no authority under 

the law to make the contracts which it says it made in tak

ing the assignments of unearned premiums. Dinsmore v.  

Stimbert, 12 Nebr., 433; Chapman v. Brewer, 43 Nebr., 
890. It follows, therefore, that the second contention of 

plaintiff in error can not be sustained.  
The third contention is that the court erred in holding 

that defendant in error was the legal representative of 

the insured as to policies issued by plaintiff in error. The 

statute provides, in substance, that any insurance com

pany, at the request of a person insured, or his legal repre

sentative, shall cancel the policy which has been issued, 
and shall return to the person insured, or his legal 

representative, the net amount of premiums received by 

the company, after deducting the commission of the agent
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and the customary short rates. This provision authorizes 
the person to whom the insurance was issued, or, in case 
of his death, his legal representative, to surrenaer the 
policy and demand the repayment of the unearned pre
mium. In the case at bar, the person to whom the policy 
was issued seems in each case to have requested the can
celation of his policy, and a repayment of the unearned 
premiums. It therefore follows that the clause in the 
section referred to in brief of plaintiff in error, concern
ing the legal representative of the insured, can have no 
application in the case at bar. Upon a request for can
celation of the policy by the insured, it was the duty of 
the company immediately to cancel the policy, and to 
repay the insured the unearned premium, in accordance 
with the plain provisions of the statute. The right of the 
insured to the repayment of the unearned premium was 
absolute, and there can be no doubt of his right to assign 
the amount due him to any other person or corporation; 
and of the right of his assignee to maintain an action for 
the recovery of the amount, due, we have no doubt. In the 
case of Farmers' Mutual Ins. Co. v. Home Fire Ins. Co., 
54 Nebr., 740, 741, this court, speaking of a like assign
ment, said: "The farmers' company, by taking an assign
ment from Penner of the unearned premium of his policy 
issued by the home company, acquired the same right to 
collect from the home company such unearned premium as 
Penner himself had." It follows that the thiid contention 
of plaintiff in error can not be sustained.  

It is next contended that the court erred in holding that 
the assignment in question without the consent of the in
surer did not make the policy null and void. There seems 
to have been no assignment or attempted assignment of the 
policy. The policy appears to have been forwarded to the 
company, together with a request for its cancelation and 
a demand for the repayment of the unearned premium.  
The assignment seems to have been only of the unearned 
premium. It is manifest that this proceeding would in 
no way violate, or be affected by, a provision in the policy
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that an assignment thereof without consent would render 
it void.  

Again, it is urged that in the case at bar the policy hold
ers took out new insurance before the cancelation of the 
old insurance, and that this avoided the policies of plain
tiff in error, and for that reason there were no unearned 
premiums. This, in. the case at bar, seems to be purely 
a question of fact, which has been found by the trial court 
against the contention of plaintiff in error, and which 
finding seems to be clearly supported by the evidence.  
The new policies appear not to have been issued until after 
the request for cancelation, duly signed by the insured, 
had been forwarded, and, so far as the record in the case 
shows, had been received by plaintiff in error.  

Again, it is contended that the contracts made by the 
defendant in error, by which it obtained an assignment of 
the ifnearned premiums due upon the policies mentioned 
in its petition, were ultra vires. It seems clear that plain
tiff in error is not in a position to urge this objection. We 
understand the rule to be settled that the plea of ultra 
vires can not be interposed by a stranger; that it can only 
be interposed by the state which authorized the incorpora
tion of the company, or by a party to the contract which 
the corporation sought to make. The rule seems to be 
based upon the proposition that he only can invoke the 
doctrine of ultra vires who can show the violation of some: 
duty owing to himself. Belcher's Sugar Refining Co. v.  
Grain Elevator Co., 13 S. W. Rep. [Mo.], 822; New Or
leans, M. & T. R. Co. v. Ellerman, 105 U S., 166. In the 
case at bar it does not appear that defendant in error vio
lated any duty or obligation which it owed to plaintiff in 
error, and for that reason the plea of ultra vires interposed 
by plaintiff in error can not be sustained.  

The next contention is that the court erred in comput
ing the amount of unearned premiums. Section 46, arti 
cle 2, chapter 43, Compiled Statutes, 1899, is as follows.  
"Any person, company, association, or corporation, trans.  
acting the business of fire, or fire, wind, storm, and tor,
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nado insurance, in this state, shall cancel any policy of 
insurance hereafter issued or renewed, at any time, by re
quest of the party insured, or his legal representative, and 
shall return to the said party or his representatives, as 
aforesaid, the net amount of premium received by the 
company after deducting the actual compensation of the 
agent or solicitor for securing the issue of said policy, and 
also deducting the customary short-rate premium for the 
expired time of the full term for which said policy was 
issued or renewed, anything in the policy to the contrary 
notwithstanding." Plaintiff in error contends that the 
commission paid to the agent, which in the case at bar was 
25 per cent., should be first deducted; that then the per
centage of the premium for the full term which was custo
mary for the short term should be computed on the entire 
premium, including the commission paid to the agent; 
while defendant in error contends, and the trial court 
held, that the commission actually paid to the agent should 
be first deducted, and that the per cent. should then be 
computed on the remainder. The conclusion of the trial 
court is right, beyond question. The manifest purpose of 
the statute was that, when the policy of insurance was 
canceled at the request of the insured, the company, hav
ing paid its agent his commission on the policy, should be 
permitted to retain that in full, and that, after the com
mission to the agent had been retained, the company 
should then be permitted to charge the customary short 
rate which it would have charged provided the policy, in 
the first instance, had been issued to cover the time from 
its date to the request for cancelation. For illustration, 
if the policy is issued for five years, and at the end of three 
years it is canceled at the request of the insured, the com
pany would be permitted to retain, besides the commis
sion paid to the agent, the sum it would have charged 
provided the policy had originally been written for three 
years. The statute will not bear any other construction.  

The last contention of plaintiff in error is that the court 
erred in not peritting plaintiff in error to withdraw or
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amend its stipulation of facts on the ground of mistake, as 
claimed by plaintiff in error. The right of a party to 
withdraw or amend a stipulation of facts which has been 
made in a case is a matter within the discretion of the trial 
court, and, unless it is apparent that there has been an 
abuse of discretion, this court will not interfere with the 
action of the trial court. An examination of the record in 
this case discloses that the action of the trial court in this 
regard was correct, and in no way prejudicial to the 
rights of plaintiff in error.  

The finding and judgment of the trial court seem to be 
fully sustained by the evidence, and to be in accordance 
with law. It is therefore recommended that the judgment 
of the district court be affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of .the district court is 

AFFIRMED.  

WILLIAM KERR v. Louis LOWENSTEIN.  

FILED JUNE 4, 1902. No. 11,013.  

Commissioner's opinion, Department No. 1.  

1. Appeal: ERROR: ADMuNsTRAToR: EXECUTOR. On an appeal or 

proceeding in error by an administrator or executor from a 

judgment rendered against him by the district court in his ad
ministrative capacity, no supersedeas bond or other undertaking 
is required in order to stay the execution of the judgment pend
ing the appeal. Compiled Statutes, 1901, ch. 23, sec. 338.  

2. Supersedeas: BOND: ADMINISTRATOR: ERRONEOUS ORDER OF COURT.  

No liability attaches on account of the execution of a super
sedeas bond by an administrator not required by statute, ex
ecuted in accordance with an erroneous order of the district 
court making its execution a condition precedent to the stay of 
execution pending the appeal by such administrator.  

ERROR from the district court for Adams county. Tried 

below before BEALL, J. Afftrmed.
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John C. Stevens (Johr M. Ragan, of counsel), for plain
tiff in error.  

Tibbets Bros. & Morey, contra,.  

KIRKPATRICK, C.  

This is an action brought in the district court of Red 
Willow county against Louis Lowenstein, defendant in 
error, and others, upon a supersedeas bond given by one 
Emil Linder, administrator of the estate of Samuel Hirsch, 
deceased, upon which defendant in error Lowenstein, J.  
E. Kelley, and S. Strasser were sureties. No service seems 
to have been made or attempted upon any of the parties to 
said bond except defendant in error. Plaintiff in error in 
his petition sets up the execution and approval of the 
supersedeas bond, of which a copy is set out. Defendant 
in error answered, admitting the execution of the bond, 
and alleged that Emil Linder, the principal, was, at the 
date of the execution of the bond, administrator of the 
estate of Samuel Hirsch, deceased; that he had failed to 
sign such bond as such administrator, and that for that 
reason the sureties therein were released and discharged; 
and that the bond set out in the petition was unauthorized 
by statute, and was, therefore, null and void; and that the 
judgment to supersede which the bond was executed, was 
rendered against Linder in his administrative capacity, 
and that no bond was required of him as administrator in 
order to appeal or prosecute error from the judgment 
rendered against him in the district court; and that 
Linder, as administrator, had been required to give said 
bond by order of the court as a condition precedent in 
order to supersede the judgment of the district court; and 
that said Linder was the duly appointed, qualified and 
acting administrator of the estate of Samuel Hirsch, de
ceased, and had duly given bond as such; and that said 
estate was then wholly unsettled and pending in the pro
bate court of Adams county. To this answer plaintiff filed 
a reply which was, in effect, a general deww1. Trial was
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had to the court, a jury having been waived, which re
sulted in a finding and judgment for defendant in error, 
and against plaintiff in error, Kerr, to reverse which, 
error is prosecuted to this court.  

The facts disclosed by the record are, briefly, as fol
lows: On the 8th day of September, 1893, a judgment was 
rendered in the district court of Red Willow county in a 
foreclosure suit, awarding to plaintiff in error the sum 
of $1,295.85, being a certain portion of the surplus money 
realized from a sale of mortgaged premises after the satis
faction of the amount due on the mortgage. This sum 
Emil Linder, as administrator, claimed was due to the 
estate which he represented, and he took exceptions to the 
judgment of the court awarding the sum to plaintiff in 
error, prosecuted error to this court, and executed the 
bond in suit for the purpose of preventing the clerk of the 
district court from paying over the sum in controversy 
to plaintiff in error. This judgment so appealed from 
was by this court affirmed, and the money in the hands of 
the clerk of the district court was by him paid over to 
plaintiff in error. Thereupon plaintiff in error brought 
this action upon the bond, asking to recover $285.12 in
terest on said fund, accruing while the error Proceedings 
were pending and the fund retained by the clerk, together 
with the sum of $40 expended as costs in and about litiga
tion of the case in this court. The trial court, as a con
elusion of law, found as follows: 

"The court finds that as a matter of law under the stat
utes of this state, Emil Linder, administrator, could ob
tain a review of the questions and issues presented and 
decided in the case of Adams County Bank, Plaintiff, v.  
Abraham Loeb et al., heretofore pending in the district 
court of Red Willow county, without executing, tendering 
and having approved a supersedeas bond. The court fur
ther finds that under the law the said Emil Linder, by 
executing and having approved said bond, and causing 
said bond to be approved, assumed no liability thereby 
under said bond, and is not bound by its conditions and
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provisions, and that the principal in said bond not having 
I;hus assumed any liability by executing such bond and 

causing the same to be approved, the sureties are not in law 

liable on said bond. In other words, the court holds that 

the administrator not being required under the statute to 

execute bond for purpose of taking an appeal, the trial 

court requiring the administrator to execute such bond 

would not create a liability against him or his sureties. It 

is therefore considered by the court that this case be and 

it is hereby dismissed at plaintiff's cost." 
It is contended by plaintiff in error that this conclusion 

by the trial court is erroneous, and this presents the only 

question necessary to be determined. Its determination 

depends upon the effect to be given to section 338, chapter 
23, Compiled Statutes, 1901, which is as follows: "Every 

executor or administrator who may have given bond in 

this state, with surety agreeably to law, shall be author
ized, in all cases of appeal from one court to another by 
him made, to prosecute the same without filing an appeal 

bond, such appeal to be prosecuted to the district court as 

appeals are now taken from courts of justices of the peace." 
This section applies to error proceedings as well. Plain
tiff in error, in his brief, concedes the correctness of the 

conclusion of the trial court that Linder, as administrator, 
had a right to prosecute error to the supreme court from 

the judgment against him without giving an undertaking, 
but he contends that such prosecution of appeal or error 
would not have resulted in superseding the judgment ap
pealed from,. and that, in order to stay the execution of 

such judgment, he, as all other litigants, must give a bond 
agreeably to sections 588 and 677 of the Code of Civil Pro
cedure. We are unable to agree to this contention. The 
effect of such construction would be to render meaning
less that portion of the section quoted which gives the 
administrator the right "to prosecute the same without 
filing an appeal bond." It is no doubt true, as contended 
by plaintiff in error, that the right to prosecute error or 
appeal from the district court to the supreme court exists
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without the execution of an appeal undertaking, and this 
right is enjoyed by all litigants in common. If the legis
lature, by the language used, intended to say no more than 
that an administrator or executor should also enjoy this 
right, the section would be entirely useless. It is ele
ientary in the construction of statutes that such con
struction is favored which gives to the entire enactment 
force and effect, if possible, and, adopting this rule, we 
are required to say that the language quoted was inserted 
for the purpose of taking administrators and executors, 
duly qualified and acting as such, who have given bond 
agreeably to law, out of the general rule requiring liti

gants to give bond in order to supersede judgments ren
dered against them from which they desire to appeal.  

It may be urged that the last clause of section 338, 
namely, "such appeal to be prosecuted to the district court 
as appeals are now taken from courts of justices of the 
peace," is restrictive, limiting the right of the adminis
trator or executor to appeal without giving an appeal 
bond only to appeals from the county court to the district 
court, and that in appealing from the judgment of the 
district court to the supreme court, lie is in no better posi
tion than other litigants. We can not read this meaning 
into the section without doing violence to the language 
employed by the law framers. It is clear to us that the 
clause last above quoted was added for no other purpose 
than to provide the manner in which the appeal to the dis
trict court should be taken, namely, in the same manner 
"as appeals are now taken from courts of justices of the 
peace." At the time of the enactment of section 338, the 
mode of going from the district court to the supreme court 
was in all manner of cases fully covered by statute, but 
this was not true as to appeals and error proceedings from 
probate or county courts to the district court. There was 
no occasion for saying that the appeal to the supreme 
court should be prosecuted as appeals are now prosecuted 
from the district court in all other cases. In determining 
the force to be given to the last clause of the section,
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whether it is a restriction upon the right of the adminis

trator to appeal without giving a bond or merely a direc

tion as to the mode of taking the appeal to the district 
court, it is necessary to ascertain what is the antecedent 

of the relative words "such appeal." It may be admitted 
that, as a general rule of grammatical construction, rela

tive words must ordinarily find their antecedents in the 

next preceding word or words to which they may refer; 

but this rule is subject to the exception that, if such con

struction would involve an absurdity, do violence to the 

plain intent of the language, or if the context for other 

reason requires a deviation from the rule, it will be neces

sary and proper to look for another antecedent. Broom, 

Legal Maxims, 500. In our view, the clause should be 

read as if it said "such appeal by an executor or ad

ministrator to be prosecuted to the district court as ap

peals are now taken from courts of justices of the peace." 

This construction harmonizes the entire section; it gives 

to the administrator authority in all cases of appeal from 

one court to another to prosecute the same without filing 

an appeal bond, and in appealing to the district court, 
directs him to look to the statute governing appeals from 

justices of the peace, and follow the procedure therein 
indicated. Any other construction leads to absurdity. If 

the language, "such appeal to be prosecuted to the district 

court," etc., is a limitation upon his right to go further 

than that court without filing a bond, the sweeping lan

guage, "in all cases of appeal from one court to another 

by him made," becomes misleading, if not surplusage. If 

such had been the intent, the legislature would naturally 

have employed more direct language, instead of general 

terms, and not leave the limitation to be inferred from a 

dependent clause which is easily capable of a construction 

that no limitation was intended.  
But, if there is a reason based in sound policy for the 

right granted by statute to appeal to the district court 

without bond, and such reason applies with equal force 

to appeals from the district court as to appeals to that

NEBRASKA REPORTS. [VOL. 6548



JANUARY TERM, 1902.

Kerr v. Lowenstein.  

court, any doubt about the meaning of the statute, if such 
exists, should, for obvious reasons, be resolved in favor of 
the administrator's authority to appeal from a judgment 
of the district court without filing a bond. It is not to 
be supposed that the legislature would limit his right to 
appeal without bond to the district court in doubtful or 
ambiguous language, when the reason for the exemption 
is inconsistent with such limitation. We find provisions 
substantially like that quoted in most of the states, and, 
so far as we have examined, the uniform rule of the courts 
has been that an administrator or executor, who has ap
pealed as such from a judgment affecting him in his repre
sentative capacity, has a right to prosecute error or ap
peal to the courts of last resort without giving an 
additional bond or undertaking, and that the judgment 
appealed from is superseded during the pendency of the ap
pellate proceedings. The rule is based in sound reason 
that an administrator or executor who has given a bond 
as such sustains a trust relation; that, in appealing from 
a judgment affecting the trust, he acts in a fiduciary ca
pacity; that he is liable upon his bond for any misfeasance, 
and that it is not necessary for him to give other or addi
tional bond in every successive step necessary to be taken 
in the due administration of the estate; that where, in his 
judgment, the interest of the estate requires him to appeal, 
the duties imposed by his trust are not discharged unless 
he prosecutes such appeal. Any other rule would lead to 
hardship, and might result in disaster to the estate. A 
timid administrator, especially iii cases of doubt, would 
naturally shrink from assuming personal liability as im
posed by an appeal bond, rather than subject questionable 
claims to the scrutiny of the courts. Moreover, the bonds 
required of ordinary litigants, particularly in judgments 
for the recovery of money, require the appellant to pay 
or satisfy such judgment as may be rendered against him 
by the appellate court. Suppose, in the case of an ad
ministrator, that the estate he represents were insolvent, 
and only a per cent. of the claims against it could be paid, 

11
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and such administrator were required to give the bond 

above referred to in double the sum of the judgment, and 
the appellate court affirmed the judgment, it might result 
in his being obliged to pay such claims in full, to the ex

clusion of all other claims; or it might result in the sure

ties on his bond being obliged to pay more than their prin

cipal, as administrator, would have been called upon to 

pay. Buttlar v. Dauis, 52 Tex., 74; Mallory v. Burlington 

& M. R. R. Co., 53 Kan., 557; Dennison v. Talmage, 29 
Ohio St., 433; Butler v. Jarvis, 117 N. Y., 115; Roberts v.  

Wheeler, Wright [Ohiol, 697. The proceeding in which 

the bond in the case at bar was given was an error pro

ceeding, but it will not be seriously contended that in sec

tion 338, now under consideration, the word "appeal" is 

used in its specific, rather than generic, sense. The section 

under consideration is a general provision for authorizing 

appeals or error proceedings by administrators or execu

tors without giving appeal bonds. Section 234 of chapter 

23, providing for appeals from the allowance of claims 

against an estate, contains the language following: "No 

executor or administrator shall be required to enter into 

bond to entitle him to appeal." Other provisions of the 

same chapter, providing for appeal bonds by heirs and 

other persons interested in the estate, who, upon the re

fusal of the administrator to prosecute appeal, desire to 
interpose and resist the allowance of a claim, indicate 

clearly that the purpose of the legislature was to exempt 
administrators and executors from giving additional 

bonds in order to prosecute appeals from judgments en

tered against them in their representative capacity.  

Should it be urged that the construction placed upon see
tion 338 would lead to the result of permitting an admnin

istrator or executor to institute an action in a county 

other than that of his appointment without first furnish

ing security for costs, as provided by law for other non

residents of the county, it may be said that, if this question 

is not disposed of by the provisions of section 337, chapter 

23, the section under consideration could not be construed
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to grant such authority, as it only purports to give au
thority to prosecute appeals and error proceedings from 
one court to another by an administrator or executor when 
appealing from judgments rendered against him in his 
administrative capacity. We conclude, therefore, that 
Emil Linder should not have been required to give the 
bond in suit, and that the prosecution of error proceed
ings by him superseded the order made by the trial court 

pending appeal without the execution of such bond.  
It is next contended that, in case it is held that under 

the statute the administrator was not required to give the 
bond in suit in order to stay the execution of the judgment, 
the bond, formal in all respects, and no statute forbidding 
its execution, the bond not being contrary to public policy, 
was voluntary, and is therefore still good as a common
law obligation, and the sureties are liable thereon. We 
are unable to find merit in this contention. We do not 
think a bond executed in pursuance to an order of the trial 
court, making its execution a condition precedent to the 

right to appeal, however erroneous such order might be, 
can be said to be a voluntary bond upon a good considera
tion, within the rule of the cases cited by plaintiff in 
error. Our attention has not been called to any case which 
sustains the proposition contended for. To hold that this 
is a valid common-law obligation, enforceable as such, 
would be to put it into the power of the trial court to de
prive an administrator or executor of an exemption 
founded in sound policy and granted in explicit terms by 
the legislature.  

In the case of Freeman v. Hill, 45 Kan., 435, it is said: 
"The bond executed by Waynant, as administrator, and by 
Samuel Hill as surety, can not be regarded as a statutory 

bond. It can not be considered good as a common-law 
bond, because Waynant as administrator had the right to 
appeal without giving any undertaking; therefore no 

benefit was obtained by the execution of the bond, and no 
injury or damage resulted from its.execution to the plain
tiff or to anyone else." Steele v. Crider, 61 Fed. Rep., 484.

VOL. 65] JANUARY TERMJ, 1902. 51



52 NEBRASKA REPORTS. [VOL. 65 

Village of Bellevue v. Bellevue Improvement Co.  

There appears to be no error in the judgment of the dis

trict court, and it is therefore recommended that the same 

be affirmed.  

HASTINGs and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

VILLAGE OF BELLEVUE V. BELLEVUE IMPROVEMENT COM

PANY ET AL.  

FILED JUNE 4, 1902. No. 11,153.  

Commissioner's opinion, Department No. 1.  

1. Vacation of Street: REVERSION. Where a village board, acting by 

virtue of subdivision 27, section 69, chapter 14, article 1, Com

piled Statutes, vacates a street, avenue, alley or lane, the land 

within such street or alley reverts to the owners of the ad

jacent real estate, one-half on each side thereof.  

2. Village Board. Where a village board, acting under the provisions 

of subdivision 28, section 69, chapter 14, article 1, Compiled Stat

utes, annuls, vacates or discontinues any street or alley, and by 

ordinance declares such vacation to be expedient for the public 

good, and all the provisions of the statute are observed, such 

action by the board has all the force and effect of a judgment.  

3. Village Board: VACATION OF STREETS AND ALLEYS: JURISDICTIONAL 

IRREGULARITIES. Only such irregularities as are jurisdictional in 

their nature will render proceedings by a village board in vacat

ing streets and alleys void.  

4. - : - : INSTANCE OF BENEFICIARY. That vacation pro

ceedings are had by a village board at the instance and request, 

and primarily for the benefit, of certain owners whose property 

would be benefited by such vacation, is not ground for declaring 

the vacation ordinance void.  

5. Abutting Property Owners: STREETS AND ALLEYS: VACATION.  

That certain abutting property owners affected by the vaca

tion of streets and alleys, who have acquiesced in such vacation, 

were not given notice of the proposed vacation, is not ground 

for holding the ordinance vacating the streets void.  

6. - : - : - : SUBORDINATE BOARD: DISCRETIONARY POW

Ens: DISCRETIONARY ACT: MOTIVE. Where the legislature has
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vested in a subordinate board discretionary power to vacate 

streets and alleys of a village, the courts will not ordinarily 

look into the the motives influencing such board in doing a dis.  
cretionary act.  

7. - : ORDINANCE. Injunction will not lie to restrain owners oI 

property abutting upon streets from appropriating the land 

within such streets, who, in doing so, are acting upon the faith 

of an ordinance presumably valid, passed by the village board 
under the provisions of subdivision 28, section 69, chapter 14, 

article 1, Compiled Statutes.  

8. Petition. Petition examined, and held not to state facts sufficient 
to entitle plaintiff to any relief.  

ERuOR from the district court for Sarpy county. Tried 
below before KEYSOR, J. Affirmed.  

1 7illiam R. Patrick, for plaintiff in error.  

Charles S.'Lobingier, contra.  

KIRKPATRICK, C.  

This is a suit brought in the district court for Sarpy 
county, by the village of Bellevue, plaintiff in error, 
against the Bellevue Improvement Comilany and others, 
defendants in error, to obtain an injunction restraining de
fendants from obstructing streets and alleys in the village, 
from cutting down and removing timber, and committing 
other acts alleged to be unlawful. A general demurrer 
was interposed to the petition, which was by the trial court 
sustained, and the suit dismissed. Fron this judgment of 
dismissal the village of Bellevue prosecutes error to this 
court.  

The only question requiring determination is the suffi
ciency of the petition to entitle plaintiff to equitable relief.  
The plaintiff's petition alleged, in substance, that the city 
of Bellevue was incorporated under an act approved 
March 15, 1855, and was subsequently incorporated as a 
village under an act approved March 1, 1879; that after in
corporation as a city, the territory embraced within its 
limits was surveyed and platted; that by dedication vari
ous tracts of land were conveyed by the owners to the cit
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for streets, alleys, etc., and the fee simple thereupon vested 
in the public, and has ever since so remained; that when 
it adopted village organization no change was made in the 
boundaries, and the original plat continued to be recog
nized, and all conveyances of property have ever since 
been made with reference thereto; that on February 4, 
1895, the board of trustees passed an ordinance declaring 
it necessary and expedient for the public good to vacate 
certain streets and alleys, naming them, and appointed 
five appraisers to view the property and assess the dam
ages, if any, resulting from such vacation; that on Febru
ary 26, 1895, such appraisers reported that in their opin
ion no damages would result from vacation, and on said 
February 26, 1895, the board, at a special session, adopted 
the appraisers' report, and without notice passed another 
ordinance vacating the streets and alleys described. The 
petition alleged that there was no necessity or expediency 
for vacating the streets and alleys; that the public good 
did not require the same to be done, and that the action by 
the board was taken at the instance of the defendants, and 
upon their promise to spend large sums of money in im
provements in the village, and to dedicate a strip of land 
for a highway through the portion of the village where the 
streets had been vacated; that the streets and alleys va
cated abutted upon property owned by others than the de
fendants, which owners received no notice, nor were they 
paid any damages, and that the vacation was in fraud of 
their rights, and that they were deprived of access to their 
property. It is further alleged that the original act under 
which the city of Bellevue was incorporated contained no 
provision for the vacation of streets, and that the land 
embraced within the streets vacated by the said ordinances 
had become vested in the public prior to the passage of 
the act under which the village of Bellevue is incor
porated; -that such vacation was in contravention of the 
constitutional rights of the plaintiff, the public, and the 
abutting property owners; that since the passage of the 
ordinances enumerated in the petition, the defendants

[VOL. 65
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have obstructed the streets vacated by the erection of 
fences, and are engaged in cutting down and removing 
valuable timber growing thereon, and will continue so to 
do unless restrained by the process of the court; that plain
tiff has no adequate remedy at law, and that proceedings 
at law would result in a multiplicity of suits; and con
cludes with a prayer that the ordinances of the village 
board be declared null and void, and that the defendants 
be restrained from further obstructing the streets or de
stroying the timber growing thereon.  

Defendants in error contend that the petition is insuffi
cient for many reasons, not all of which need be noticed.  
It is contended by plaintiff in error that, the territory em
braced within the limits of the village of Bellevue having 
been incorporated by act of the legislature as a city in 
territorial days, and the act of incorporation containing 
no provision authorizing vacation of streets, such right 
could not have been exercised by the village board at the 
date of the attempted vacation, and that under the terms 
of the act providing for the incorporation of the city of 
Bellevue, the fee-simple title to the streets and alleys and 
other public grounds vested in the city; that the organiza
tion of the city as a village under the provisions of the act 
of the legislature approved March 1, 1879, could not and 
did not change the title to the streets and alleys of the vil
lage; that the title, after incorporation as a village as well 
as before, remained a fee-simple title in the village, and 
the action of the village board in vacating the streets and 
alleys was illegal and void. This contention can not be 
sustained. When the city of Bellevue adopted village or
ganization under the provisions of the act of March 1, 
1879, it was, from that time forward, governed in all re
spects by the statute, to the same extent as though it had 
never been a city. In section 40 of the act referred to 
(Compiled Statutes, chap. 14, art. 1) the legislature said: 
"Any town or village * * now incorporated, * * * 

shall be a village and shall have the rights, powers, and 
immunities hereinafter granted, and none other, and shall
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be governed by the provisions of this subdivision." By 
the terms of subdivision 27, section 69, article 1, chapter 
14, Compiled Statutes, the village board is expressly au
thorized to vacate by ordinance any street or alley; and 
the same section further provides that "whenever any 
avenue, street, alley, or lane shall be vacated, the same 
shall revert to the owners of the adjacent real estate, one
half on each side thereof." That this statute vests in the 
village board the power to vacate streets and alleys in the 
village of Bellevue, provided its action was in accordance 
with the provisions of the statute, there can be no doubt.  

The next question we are required to consider is whether 
the action of the village board in vacating the streets and 
alleys in question can be attacked in the manner sought 
by the petitioner in this action. The action of the board 
in vacating the streets under an ordinance passed in pur
suance to statute, is judicial in its nature. By subdivis
ion 28, section 69, the board has power "to * * * annul, 
vacate or discontinue" any street, avenue, alley or lane, 
"whenever deemed expedient for the public good," the com
pensation to owners of property damaged thereby "to be 
determined by the assessment of five disinterested house
holders," etc. Thus, whether or not a street shall be va
dated is by statute left to the discretion of the village 
board, and it is they who say whether the vacation is ex
pedient for the public good. In the case of Howard v.  
Clay County, 54 Nebr., 443, this court, construing a sim
ilar section (Compiled Statutes, ch. 78, sec. 46) provid
ing for the opening of section lines whenever the public 
good requires it, said: "The propriety or necessity of open
ing and working a section-line road is committed to the 
discretion of the county board." In the case of Beall v.  
State, 9 Ga., 367, it is said: "When a special jurisdiction 
is conferred by the legislature on commissioners for the 
purpose of ascertaining certain facts, which they are re
quired to certify, and they do so certify, their certificate 
is the evidence of their judgment, and is as conclusive as 
any other- judgment upon the particular question sub-
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mitted to them,-it appearing upon the face of such certifi
eate that they acted within the jurisdiction conferred upon 
them by the statute." In the case of Parks v. City of Boston, 
8 Pick. [Mass.], 217, it is said: "The power vested in the 
mayor and aldermen of Boston as to laying out or altering 
streets, 'whenever in their opinion the safety or conveni
ence of the inhabitants shall require it,' is judicial." It 
is, of course, elementary that a collateral attack upon 
other grounds than those which go to the jurisdiction of 
the tribunal pronouncing the judgment, does not lie. In 
the case of United States v. Doherty, 27 Fed: Rep., 730, it 
is said: "Though the acts of special tribunals can not be 
in general reviewed, except as provided by law, they may 
be examined collaterally as respects their jurisdiction, and 
as regards acts in excess of power; and as to such acts 
their proceedings nwill be held unauthorized and void." 
The action of the village board in vacating the streets hav
ing the force and effect of a judgment, a party seeking to 
be relieved against it because of irregularities and infor
malities must proceed in some manner provided by 
statute. Harm an v. Moore, 112 Ind., 221. It is elemen
tary that irregularities not jurisdictional in their nature 
will not render the board's action a nullity, and such 
action can not be collaterally attacked. The petition in 
the case at bar, eliminating all immaterial allegations and 
conclusions of the pleader, alleges substantially, that on 
the 4th day of February, 1895, the village board passed 
an ordinance declaring it necessary and expedient for the 
public good to vacate certain streets and alleys; that by 
said ordinance the board provided for the appointment of 
five appraisers to ascertain the damages sustained by the 
proposed vacation; that such appraisers, accompanied by 
one of the defendants, and riding in a conveyance fur
nished by him, viewed the lands to be affected by the vaca
tion, consuming two hours' time, and reported that, in their 
opinion, no damages would be sustained; that on the 26th 
day of February, 1895, the board received and adopted the 
report, anid passed an ordinance vacating the streets and
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alleys; that the vacation proceedings were had solely at 
the instance and request of the defendants, and upon the 
promise made by them that, if the vacation should be 
had, they would expend large sums of money in public im
provements; that certain of the abutting property owners 
were not given notice of the proposed vacation; that the 
vacation of the streets deprived certain owners of access 
to their property and of the right to use the streets; that 
no damages were ever assessed or paid to the owners of 
property abutting; that the defendants have blocked up 
the streets, built fences across the same, and are cutting 
down valuale timber thereon. The allegations in the 
petition that "such proceedings and all of them were 
fraudulent, unlawful and void"; that the proceedings 
were had "for the purpose only of allowing the Bellevue 
Improvement Company to convert said streets, avenues and 
alleys and all other property abutting thereon owned by 
others to its own use"; "that no necessity or expediency 
ever existed for the vacation of the streets, avenues and 
alleys, or any of them"; that the "vacation if made would 
thereby be a violation of the constitution"; and other like 
statements, are merely the conclusions of the pleader, and 
do not in any way aid the petition in stating a cause of 
action. Under our Code the pleader is only required to 
state the facts which constitute his grievance, and upon 
such facts the court grants the relief to which under the 
law he may be entitled, without reference to the pleader's 
conclusions of law. Without reference to the fact that the 
petitioner in this case is the village whose board. of trus
tees passed the ordinances complained of, it is manifest 
that the suit sought to be maintained is a collateral attack 
upon the action of the board in vacating the streets and 
alleys mentioned; and it is, therefore, only necessary to 
determine whether the petition contains facts sufficient to 
show that the proceeding of the board vacating the streets 
was a nullity, as contended by counsel for plaintiff in 
error. It appears that the board acted in compliance with 
the provisions of subdivision 28, section 69, of the act ap-
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proved March 1, 1 879. It is apparent that they were act
ing within their jurisdiction. Any irregularity or infor
mality in the proceedings which is not jurisdictional can 
not avail the petitioner.  

It is alleged that the vacation proceedings were had at 
the instance and request and upon the promises of certain 
of the defendants. It is clear that, to sustain the conten
tion that this should annul the ordinances of the village 
board, would involve an exercise by the court of a power 
to inquire into the motives of the members of the village 
board in the enactment of an ordinance, and pronounce it 
invalid if such motives are found bad. In Elliott, Roads 
and Streets, p. 664 [2d ed.,p. 963], it is said: "Whether it is 
expedient to discontinue a highway is a question for legisla
tive decision, and when the authority to discontinue is 
delegated to local officers, and no restrictions are placed 
upon its exercise, the officers are invested with a very broad 
discretion, and unless this discretion has been abused the 
courts can not interfere. This is in accordance with the 
general rule that, where officers are invested with discre
tionary power, courts will not substitute their judgment 
for that of the officers invested by law with the right to 
decide upon the necessity or expediency of doiing a 
designated act." In the case of Knapp v. St. Louis, 56 S.  
W. Rep. [Mo.], 1102, it is said: "The vacation of a por
tion of a street by a municipality at the instigation of 
a private corporation, that the corporation may use such 
vacated portion in the extension of their premises, is not 
such fraud as will authorize the courts to invalidate the 
ordinance." Bowen v. Hester, 143 Ind., 511. In the case 
of State v. City of Elizabeth, 54 N. J. Law, 462, it is said: 
"The fact that one of the reasons for vacating that portion 
of the street was to accommodate a person over whose 
lands the vacated portion ran does not invalidate the 
ordinances." It follows that the ordinances assailed are 
not invalid because of the fact that certain owners of abut
ting property actively sought to bring about the vacation.  

It is alleged that certain of the property owners otLer
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than the defendants did not receive notice of the proposed 
vacation. The act under which the board proceeded makes 
no provision for notice to abutting property owners, and, 
for aught that appears from the petition, such owners may 
be perfectly content with the action of the board, having 
acquiesced in the vacation of the streets. The fact that the 
appraisers were conveyed in a carriage furnished by one 
of the defendants while making their view and the fact 
that the view did not consume more than two hours, are 
not sufficient to constitute fraud. The allegation that 
certain owners were, by the vacation of the streets, de
prived of access to their property, and of the right to the 
use of the streets, is a truism, and is an unavoidable inci
dent to the vacation of streets and highways in all cases.  

After a careful examination of the petition in the case 
at bar, we are convinced that it fails to disclose facts 
sufficient to show that the ordinances of the village board 
)re void, and, those ordinances being valid, the petitioner 
wvas not entitled to the relief prayed for, and the demurrer 
was by the trial court properly sustained. It is therefore 
recommended that the judgment of the district court in 
sustaining the demurrer and in dismissing the petition be 
affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

F. C. AUSTIN MANUFACTURING COMPANY V. COUNTY OF 
ButowN.  

FILED JUNE 4, 1902. No. 11,642.  

Commissioner's opinion, Department No. 1.  

1. County Board of Equalization: ANTICrPATING LEvY: LutlT OF 
CONSTITUTION AND STATUTE. Under the provisions of section 34, 
article 1, chapter 18, Compiled Statutes, 1399, it is not unlawful
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for a county board, after estimate made and prior to its meet
ing as a board of equalization, to anticipate the levy for the 
current year, and contract an indebtedness upon a particular 
fund within the estimate, although there is at the time no 

money in the treasury to the credit of such fund for the pay

ment of the indebtedness, if in contracting such indebtedness 
the board remain within the limits prescribed by the constitu
tion and the statutes.  

2. Action Against County: CONTRACT OF PURCHASE. In an action 
against a county to recover the purchase price of certain road 
machines which have been received and retained by the county, 
an answer which alleges that at the time the contract of pur
chase was made there was no money in the treasury to the 
credit of the proper fund for the payment of the same, fails to 
state a defense.  

3. Answer. Answer examined, and held not to state a defense.  

ERROR from the district court for Brown county. Tried 
below before WESTOVER, J. Reversed.  

A. TV. Scattergood, Moses P. Kinkaid and Bartlett, 
Dundy and Martin, for plaintiff in error.  

E. l. Davisson and J. S. Davisson, contra.  

KIRKPATRICK, C.  

This is an action brought in the district court. for'Brown 
county by the F. C. Austin Manufacturing Company 
against the county of Brown to recover the sum of $582.58, 
claimed as balance due on the purchase price of three 
Austin reversible road machines or graders which plain
tiff in error sold to defendant in error. It is disclosed by 
the petition that on May 24, 1892, plaintiff in error sold 
and delivered to the county of Brown three Austin 
reversible road machines at an agreed price of $675, being 
$225 each. The petition alleged that the machines were 
reasonably worth said sum; that they had been received 
and retained by the county and used by it ever since; that 
in May, 1893, defendant in error delivered to plaintiff in 
error county warrants for the sum of $225 and interest, 
being in full payment for one of the three road machines;
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that the county had failed, neglected and refused to pay for 
the other two machines; that plaintiff in error had filed 
a claim with the county board for the balance due on the 
contract, which claim the county commissioners rejected; 
that an appeal had been taken to the district court. Trial 
was had in the district court, which resulted in a finding
and judgment for defendant in error, and the dismissing of 
plaintiff's petition. From this judgment plaintiff in error 
brings the case to this court for review.  

Many questions are presented and argued in briefs, most 
of which we do not deem necessary to consider. The prin
cipal question raised by plaintiff in error is that the 
answer filed by defendant in error failed to state any de
fense, and that plaintiff in error was entitled to a judg
ment for the amount due upon the pleadings. The answer 
in question, omitting formal parts, is as follows: 

"Comes now the defendant Brown county by E. M.  
Davisson, county attorney, and in answer to the petition 
of plaintiff filed herein denies each and every allegation 
therein contained. Defendant further answering the peti
tion of the plaintiff, alleges the facts to be as follows: 
During the first part of the year 1892 the board of county 
commissioners, composed at that time of J. A. Nay, chair
man, J. R. Williams and T. A. French, members, nego
tiated with the plaintiff for the purchase of three road 
graders at an agreed price of $625; that a committee was 
appointed of their number to try said graders, and if found 
satisfactory, to accept the same; no report of said com
mittee was ever made, but it is presumed that they were 
accepted, as the machines have been in use of the county 
ever since. In payment of the road graders, the county 
commissioners, J. A. Nay and J. R. Williams, French 
being absent from the county at the time, issued to the 
plaintiffs three promissory notes, which are a part of the 
files in this case and will not be set out herein. The first 
one of these notes was paid by warrant on the subsequent 
levy of the year following, but the other two stand unpaid, 
and are the basis of the action sued herein.
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"At the time this contract was made with the plaintiffs 
no funds were in the treasury out of which the said sums 
named in said contract could have been paid, neither had 
a vote of the people of Brown county been taken, nor had 
the proposition been submitted at any election for that 
purpose. That the said notes were on file for a long time 
with the county board in the original form in which they 
were given, and that afterwards the plaintiffs herein filed 
an open account with the board of said defendant county, 
which said account, together with the notes mentioned, 
form a part of the records of this action, of selling to that 
county a batch of said graders." 

The substance of this answer is that the county pur
chased the road machines as set out in plaintiff's petition, 
accepted them and has used them ever since, and that at 
the time the contract was made, no money was in the 
county treasury upon which a warrant could have been 
drawn. It is very apparent that this answer wholly fails 
to state a defense. The plaintiff was entitled to a judg
ment upon the pleadings for the amount due.  

Defendant in error bases its contention upon section 
34, article 1, chapter 18, of the Compiled Statutes, 1899, 
which is as follows: "It shall be unlawful for the county 

board of any county in the state to issue any warrants for 
any amount exceeding the aggregate of 85 per cent of the 

amount levied by tax for the current year, except there be 

money in the treasury to the credit of the proper fund for 

the payment of the same; nor shall it be lawful for the 

county board to issue any certificate of indebtedness in 

any form in payment of any account or claim, nor to make 

any contracts for or to incur any indebtedness against the 

county, in excess of the tax levied for county expense dur

ing the current year, nor shall any expenditure be made 

or indebtedness be contracted to be paid out of any of the 
funds of- said county in excess of the amount levied for 
said fund." Defendant in error contends that inasmuch 
as the contract was entered into on the 24th day of May, 
1892, the tax for that year not having at that time been
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levied, and no money being in the county treasury, the con
tract was absolutely void. We are unable to accept this 
construction of the statute. By statute it is made the duty 
of the county board at their meeting in January to make 
an estimate of the funds necessary to meet the expenses 
and obligations of the county for the current year. After 
this has been done the county is not deprived of its right 
to contract because of the fact that no levy for taxes has 
in fact been made. The first step in the levy of the taxes, 
that is, making the estimate, has been taken; and there is 
no doubt of the authority of the board to anticipate the 
levy for the current year, remaining within the constitu
tional and statutory limits, and enter into such contracts 
as the welfare of the county may require. To accept the 
construetion contended for by defendant in error would 
be to deprive absolutely the county of the right to con
tract, even for necessaries, in order to transact the busi
ness of the county from the first day of January until the 
levy of taxes for county purposes the latter part of May 
of each year, unless money was in the county treasury 
upon which to draw warrants. This was not the purpose 
of the legislature, and is not the law. The answer filed 
by the county failed to allege what the estimate for county 
expenses in January was; what the levy authorized by 
statute for the current year would produce; what, if any, 
indebtedness had already been contracted by the county 
upon the fund for road purposes or upon the general fund.  
In this respect the answer wholly failed to state a defense 
to the cause of. action alleged in the petition. It is ap
parent, not only from the pleadings, but from the agreed 
statement of facts upon which the case was tried, that 
plaintiff in error was entitled to a judgment. If defend
ant in error has a valid defense to the cause of action set 
up by plaintiff in error, it should, under proper pleadings, 
be permitted to show such defense.  

Having reached a conclusion that the case must be re
versed, other questions, including the question of the 
extent to which the county had a right to contract, will
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not be discussed or determined. The judgment of the trial 
court is wrong, and it is therefore recommended that the 
same be reversed.  

HASTINGs and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

REVERSED.  

SMITH PREMIER TYPEWRITER COMPANY v. ELISHA H.  
MAYHEW ET AL.  

FILED JUNE 4, 1902. No. 11,881.  

Commissioner's opinion. Department No. 2.  

1. Assignment of Error: ADMISSION OF IPiRoPEr EvIDENCE: CASE 
TRIED TO CoURT. In a case tried to the court without a jury 

an assignment of error based on the admission of improper 

evidence will not be considered, because of the rule that the 

admission of such evidence is not in itself a ground for reversal.  

Whlipple v. Fowler, 41 Nebr., 675, 681; Iard v. Parlin, 30 Nebr., 376.  

2. Finding of Court: QUESTION OF FACT: CONFLICTING EvIDENcE. The 

finding of the court upon questions of fact is entitled to the 
same weight and consideration as the verdict of a jury. Where 

such finding is based upon conflicting evidence, and upon a 

careful examination of the whole record we are unable to 

say that the finding is clearly wrong, it will not be set aside.  

3. Promissory Note: CONSIDERATION: SuPruEssioN OF CRIMINAL 

PROSECUTION. If the consideration for the giving of a note 

is the suppression of a criminal prosecution, the transaction 

is illegal and void, and no recovery can be had thereon.  

4. - : - : - : PROMISE NOT TO INSTITUTE. It is not 

material in such a case that no criminal prosecution was 
actually commenced. A promise not to institute a prosecution 

is as illegal a consideration as the dismissal of a prosecution 
already instituted.  

ERnOR from the district court for Douglas county.  
Tried below before SLABAUGH, J. Afirmned.  

Baldrige & De Bord, for plaintiff in error.  

W. A. Foster and J. J. Boucher, contra.  
12
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BARNES, C.  

The plaintiff commenced an action in the district court 

of Douglas county by filing its petition upon a promissory 
note, of which the following is a copy: 

"$1,000 OMAHA, NEBR., June 7, 1894.  

"Six months after date we jointly and severally promise 

to pay to the Smith Premier Typewriter Company, One 

Thousand Dollars at Omaha, Nebr., value received, 'with 

interest at the rate of seven per cent. per annum from date 

until paid.  
(Signed) "E. H. Mayhew, J. J. Boucher, J. T.  

Daily, F. F. Roose, M. H. Hoerner, 
Frank E. Moores, Rudolph Beul, J.  
W. Cady, H. A. Porten, J. W. Malone, 
Frank E. Hartigan, M. Wulpi, T. B.  

Minahan." 
Summons was issued and served upon a part of the 

signers of, said note, to wit, J. J. Boucher, Franklin F.  

Roose, Mel H. Hoerner, Frank E. Moores, John W. Cady, 
John W. Malone, Meinrod Wulpi and John T. Daily. No 
summons was ever served upon any of the other defend

ants, and there was no appearance in the case except by 
those last above named. The petition was in the usual 

form, and the defendants who were served appeared and 
filed an answer, in which several defenses were pleaded, 
only one of which concerns us in this inquiry, and is as 
follows: 

"For a further defense in and to said action these de

fendants allege that on or about the first day of June, 
1894, and for several years prior thereto, the above-named 
defendant, Elisha H. Mayhew, was in the employ of the 
said plaintiff in the city of Omaha, said county, and state, 
having full and exclusive charge of the business of said 
plaintiff in the sale of its typewriters and the collection 

and receipt of money due to it on account of such sales; 

that on or about said June 1, 1894, it was discovered that 
Mayhew had embezzled the money of the plaintiff com-
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pany, and said plaintiff represented to these defendants 
that said Mayhew had appropriated to his own use, with
out the knowledge or authority of said plaintiff, and had 
embezzled from said plaintiff the sum of about $1,000; 
and said plaintiff further represented to these. defendants 
that it was about to begin criminal proceedings against 
said Mayhew under the laws of the state of Nebraska to 
punish said Mayhew on account of and because of said 
embezzlement of said $1,000, but that it, the said plaintiff, 
would refrain from such prosecution and would not prose
cute said Mayhew criminally and would take no action 
criminally, nor allow any action criminally to be taken 
against. said Mayhew if these defendants would make, 
execute and deliver to it their promissory note in a sum 
equal to the amount embezzled by said Mayhew, due six 
months after date with interest thereon at the rate of 
seven per cent. per annum from date until paid. These 
defendants further allege that in pursuance of said 
proposition made by said plaintiff to defendants herein 
that said plaintiff would refrain from criminally prose
cuting said Mayhew, and would not allow said Mayhew 
to be criminally prosecuted, and for no other purpose 
whatever, and for no other consideration whatever these 
defendants made, executed and delivered to plaintiff the 
note set out in plaintiff's petition. Defendants further 
allege that on the date of the delivery and at the time of 
the delivery of said note to plaintiff said plaintiff stated 
and represented to these defendants that the amount ap
propriated and embezzled by said Mayhew was the sum 
of $931.56, and thereupon said plaintiff indorsed upon 
said note as of said date, the sum of $68.44." 

It was further alleged in the answer that before the giv
ing of the said note the said Mayhew had indorsed and de
livered to the plaintiff a mortgage upon certain property 
in Council Bluffs, Iowa, for $1,000; and that it was agreed 
that the same should be held by the plaintiff, and, in case 
defendants were required to pay the note in suit herein, 
said note and mortgage should be turned over to them as
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an indemnity for such payment. It was further alleged 
that the note and mortgage upon the Council Bluffs prop
erty had been collected by plaintiff, and that the note in 
suit had been paid thereby, and should be ordered canceled 
and delivered up to the defendants. To this answer there 
was the proper reply, and upon the issues thus joined the 
cause was tried to the court, a jury having been waived in 
open court by both parties. The court, at the conclusion 
of the trial, found against the defendants upon the defense 
of payment, and in fact upon all of the issues, except the 
one raised by that portion of the answer above quoted.  
Upon that question the court found that the note in suit 
was signed by the defendants as sureties for Mayhew, for 
the consideration and as alleged therein; that the same 
was illegal and void, and upon such finding dismissed the 
action as to all of the defendants herein. Plaintiff filed 
a motion for a new trial, which was overruled. Thereupon 
it brought the case to this court upon petition in error.  

1. It is contended by plaintiff in error that the court 
erred in receiving certain evidence on the trial of this 
cause. In a case tried to a court without a jury the ad
mission of improper evidence is not in itself a ground for 
reversal. This rule is so well established in this state that 
it is unnecessary to cite authorities in support of it. This 
being the case, we are not required to consider this assign
ment of error. It will be presumed that the trial court 

only considered such evidence as was competent and 
proper to be considered by him. Whipple v. Fowler. 41 
Nebr., 675, 681; Ward v. Parlin, 30 Nebr., 376.  

2. As we view this case there is but one question before 
us for our consideration, which is, is the evidence sufficient 
to sustain the finding and judgment of the trial court? and 
we will now proceed to consider that question. The fol
lowing are the undisputed facts as shown by the record: 
In the year 1891 the plaintiff established an agency in the 

city of Omaha for the-sale of its typewriter machines and 
supplies, and placed the defendant Mayhew in charge 
thereof, with full power and authority to sell its machines
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and supplies and collect the moneys due therefor; that 
Mayhew continued in charge of such agency and was the 
agent of the plaintiff from the time it established its said 
business until about the 7th of June, 1894; that he had 
built up a large and successful business, and theretofore 
had been the trusted employee of the plaintiff. Sometime 
in May, 1894, the auditor of the plaintiff visited Omaha 
and checked up Mr. Mayhew's books, which showed quite 
a large amount of past-due claims. Some of these were 
turned over to an attorney for collection, and after he left 
Mavhew ordered them turned back to himself. This fact 

coming to the knowledge of plaintiff, it sent its auditor, 
one Edwin McMu.rchy, to Omaha about the last days of 

May; who, when lie reached the city, found Mayhew absent 
in the country. McMurchy immediately took possession 

of Mayhew's books, commenced an examination of them, 
visited certain of Mayhew's customers in Omaha, and thus 

ascertained before Mayhew returned that he was short in 

his accounts. He telegraphed Mayhew to come home, and 

continued his investigation. By the time Mayhew re

turned McMurchy discovered that he had converted to 

his own use certain sums of money belonging to the plain

tiff, amounting to about $300 or $400. When Mayhew 

came into the office MeMurchy immediately charged him 

with being short in his accounts, and with being an em

bezzler. Mayhew admitted that he was short in his ac

counts, and told McMurchy he was sorry he came so soon; 

that if he had remained away a little longer he was pre
pared to raise the money and pay up the shortage, and that 

nothing would ever have been known about it. McMurchy 
immediately called upon Mr. De Bord, the plaintiff's attor

ney, and consulted him in relation to the matter. It was 
suggested that perhaps the arrangement that Mayhew had 

in view, to pay up the shortage, might still answer for 

that purpose. Thereupon Mayhew and De Bord went that 

same evening to Council Bluffs, and Mayhew obtained a 
note for $1,000 and a mortgage securing it, to be executed 

to him by Leora Sweigert and Amos Sweigert upon their
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home in that city. This note and mortgage he immediately 
assigned to the plaintiff. McMurchy continued his inves
tigation, and the next day told Mayhew that the amount of 
the shortage was continually increasing, and that he was 
satisfied that the note and mortgage so assigned to plain
tiff was not sufficient to cover the amount of the shortage 
that the books would show when his investigation was 
finally completed. He demanded and insisted on having 
security to double the amount of the defalcation. There
upon Mayhew attempted to raise the money among his 
friends to pay off the shortage, but was unsuccessful, and 
he applied to the defendant, Boucher, who was a friend 
of his, and who belonged to the same order as he did, to 
assist him. A conversation was had between Boucher, 
Mayhew and McMurchy, in which it was stated by Boucher 
that Mayhew's friends were unable to raise the money; and 
McMurchy was asked if a note-signed by Mayhew and a 
number of his friends would be accepted in place of the 
money. McMurchy replied that he was taking a different 
course in this case from that usually taken by the plaintiff 
in cases of embezzlement; that he would wire the president 
of the plaintiff and ascertain if such a note would be re
ceived. The next day he exhibited a message to Boucher 
to the effect that plaintiff would receive a note for $1,000, 
due in six months, with interest at the rate of seven per 
cent., signed by Mayhew and his friends as security, which 
security should be approved by Mr. De Bord, in lieu of the 
money. Thereupon De Bord made out the note, which was 
signed by Mayhew and Boucher, who took it, and made a 
canvass among the friends of Mayhew, members of the 
lodge to which he belonged, in order to obtain additional 
signatures. It is established beyond question that 
Boucher, at the time he procured the signatures of each 
of the other defendants, informed them that the plaintiff 
had discovered that Mayhew was short in his accounts to 
the amount of about $1,000; that McMurchy, acting for 
the plaintiff, had told him (Boucher) in Mayhew's pres
ence that, in case the money was not paid, or the security
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given within a few days, the plaintiff would prosecute 

Mayhew for embezzlement, and send him to the peniten

tiary; that if the money was paid, or the note in question 

signed and delivered, then no prosecution would be had.  
Each one of the defendants testified that upon being told 

these facts by defendant Boucher they signed the note in 

question for the purpose of preventing such criminal 

prosecution. It is further shown that none of the defend

ants owed the plaintiff anything, or had any interest in 

the transaction whatever, except to assist Mayhew and 

prevent a criminal prosecution. It was further shown 

that the fact of the giving of the Council Bluffs mortgage 

of $1,000 to the plaintiff was made known to the defend

ants, and each of them, and it is admitted by the plaintiff 

that it agreed that, if the note in question herein was paid 

promptly when it became due, it would retain the Council 

Bluffs mortgage and the defendants should have the bene

fit of the same for their indemnity. It was further shown 

that when the investigation which was made at that time 

was completed so that the plaintiff was ready to receive 

the note in question, the shortage apparently amounted 

to $931.56; that thereupon the note was delivered to. Mc

Murchy or De Bord, and there was indorsed as a payment 

thereon the sum of $68.45, so as to make it correspond 

with the amount of the shortage which had been thus as

certained. It is further shown that when the note became 

due it was not paid, but was protested, and that thereupon 

defendant Boucher wrote a letter to the plaintiff, setting 

forth the facts claimed in the answer of the defendant that 

the note was given for the sole purpose of preventing the 

criminal prosecution of Mayhew.  

The only point in dispute in this record is whether or not 

McMurchy told Mayhew, and also told Boucher in May

hew's presence, that if the note was not given or the money 

paid within a few days the plaintiff would prosecute May

hew for embezzlement, and send him to the penitentiary; 

and, if the matter was thus arranged and settled, no 

prosecution should be had. The testimony upon this point
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is conflicting. Boucher testifies positively to these facts.  
His evidence is in substance as follows: That Mayhew, 
the principal on the note, called upon him about May 24, 
1894, and stated that he (Mayhew) had been found to be 
short several hundred dollars in his accounts with his em
ployer, the Smith Premier Typewriter Company, and that 
the auditor of the company had threatened a criminal 
prosecution unless the amount should be paid forthwith; 
that on the following day, Mayhew, with McMurchy, the 
auditor of the company, called upon him, and McMurchy 
stated that Mayhew was short five or six hundred dollars; 
that his instructions from the home office, were that when
ever he found any employee of the company to be short in 
his accounts to take no risk, and not to delay, but cause 
arrest and prosecute; that he had wired the president of 
the company about Mayhew's shortage, and had received 
a reply to take no chances, but prosecute; that out of 
friendship for Mayhew he had not followed instructions 
to prosecute, and would not do so if the amount should be 
either paid or secured; that unless Mayhew should raise 
the money at once, he would have to begin a criminal 
prosecution against him. The following extracts are from 
Boucher's testimony: 

Q. Was there anything said in that conversation about 
the company refraining from prosecuting? 

A. Yes, sir.  
Q. What was it? 
A. McMurchv said that unless the amount was paid 

forthwith, or immediately secured until the money could 
be procured within a day or two, criminal proceedings 
would be at once instituted and MTIr. Mayhew would be 
arrested; and that, of course, if the money should be forth
with paid, or the security furnished, that he would not be 
arrested and prosecuted.  

Q. What was this proposition that he said he would 
lay before the company? 

A. Whether or not the company would accept a note, 
due in six months or a year, from Mr. Mayhew and his
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friends, for the amount of the shortage that should de
velop.  

The witness further testified that he received the note 
from the attorney of the company, and took it to the other 
signers, and stated to them, among other things, that May
hew was short with the company about a thousand dollars; 
that the company was about to prosecute him, but would 
refrain from doing so if a note with sufficient signers could 
be procured; and thereupon the others signed the note.  
The other defendants testified that these statements were 
made to them. In answer to a direct question the witness 
said: "It was expressly stated by Mr. McMurchy upon at 
least one occasion, and I think upon each and every occa
sion, when the matter came up, that the company would 
accept this note and would not prosecute Mr. Mayhew.  
Mayhew was never prosecuted for embezzling from the 
company." A letter from the witness to the president of 
the company, written when the note came due, was re
ceived in evidence. In that letter it was stated that the 
writer and the other signers of the note were induced to 
sign upon the promise of the company, through McMurchy, 
that if they should sign, then Mayhew would not be prose
cuted. A letter from the president in reply was received 
in evidence. Therein the writer stated that McMurchy 
had instructions from the company to prosecute all de
faulting employees, but that the company had in this in
stance instructed him to. take a note properly secured 
instead. On cross-examination of Mr. Boucher, by Mr.  
De Bord, the following testimony was given: 

Q. Did Mr. McMurchy ever promise to you, or say in 
your hearing, that the consideration of this note was that 
Mr. Mayhew was not to be prosecuted? 

A. He did.  
Q. When and where? 
A. He said that on the morning after I had submitted 

to him the proposition of giving a note instead of paying 
the cash and at the time when he had said that be had 
received word from the Smith Premier Typewriter Com-
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pany that they would accept a six months' note to be ap
proved by you in lieu of the cash.  

Q. Where did that occur? 
A. In my office.  
Boucher's testiniony was fully corroborated by the evi

dence of Mayhew. Mr. Moores, one of the defendants, on 
cross-examination, testified: 

Of course, when I put my name to a piece of paper, if 

necessary, I expect to make that name good, if possible; 

but in this case it was done to prevent the Smith Premier 
Typewriter Company prosecuting Mayhew. I had every 
confidence to believe that Mr. Mayhew and his friends 
would pay this amount, and this signing the note was but 
a temporary step to stop criminal prosecution against 
him.  

The testimony of the other defendants was to the same 

effect.. McMurchy, who testified in the case, denied that 
he made the statements detailed by Mr. Boucher and Mr.  
Mayhew. It does appear, however, in McMurchy's testi
mony, that Mayhew continued to try to interest his friends 
in the matter, and a proposition was made to Mr. De Bord 

and himself, in Mr. De Bord's office in the New York Life 
Building, that certain of Mr. Mayhew's friends would 
sign a note with him for $1,000, McMurchy said: 

I stated at that time that we were acting not in ac

cordance with the plans set forth by the president of the 

company in cases of embezzlement, and that I would be 

-compelled to communicate with Mr. Smith before I could 
accept anything of the sort.  

Mr. McMurchy further testified in answer to this ques

tion: 
Did you-In this conversation with Mr. Boucher, was 

there mentioned between you any reason why the pro

ceedings in the case of shortage in accounts of embezzle
ment in the Mayhew case should be some different from 
others? 

A. Yes, sir. I think I stated Mr. Mayhew was an old 
employee of the company, a friend of the Smith boys; that
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he was a member of the same lodge that they were. I 
think I said to him after the proposition by Mr. Mayhew 
that some of his lodge friends would help him out.  

Mr. MeMurchy, on being asked a question by Mr. De 
Bord, stated: 

You advised me that it would be best not to prosecute, 
and that the settlement as made would be the best thing; 
that Mayhew was a young man, quite prominent; that lie 
had committed no crime previous to that time, and that 
circumstances connected with the case were an excuse for 
his embezzlement.  

He further testified, in speaking of Mr. Mayhew, as fol
lows: 

At the time he was presented with the accusation that 
he had embezzled these amounts he stated that he was 
preparing to pay them, and at all times and all through 
his conferences with me it was towards his paying up the 
amount that he had appropriated.  

Q. State whether you ever remember of Mr. Mayhew's 
breaking down, and crying, and begging for leniency? 

A. Yes.  
Q. He did that several times? 
A. Yes, he did that in your presence and in mine.  
The court asked MeMurchy the following question: 
Q. What was the object,-what did you understand at 

the time, if the note had not been given or security had 
not been given,-what did you understand would occur? 

A. I did not understand anything, for the reason that 
I would be compelled to follow instructions from Syra
cuse, from Mr. Smith, in that respect.  

It had been previously shown that Mr. McMurchy's in
structions from Syracuse or from Mr. Smith were in all 
cases where. there was a shortage to immediately prose
cute for embezzlement, and take no chances.  

The circumstances in this case are such as to corroborate 
the testimony of Mr. Boucher. It is proper to observe that 
Mr. Mayhew had aesigned the note and mortgage for 
$1,000 to plaintiff to pay his shortage, which was then
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understood to be less than that amount. He had made 
restitution in full, so far as was then known. If he was 
not threatened with a criminal prosecution unless he 
should procure the note in question, thus securing double 
the amount of his shortage, and was not promised im
munity in case he should do so, why was he breaking 
down, crying, begging for leniency, and making such stren
uous efforts to comply with the plaintiff's demands? If 
there had been no threat to prosecute Mr. Mayhew, and 
no agreement to refrain from such prosecution, it is diffli
cult to conceive why, or for what consideration, the note 
in question was given by these defendants. They were not 
particularly interested in the transaction. It would have 
made no differenee to them whether Mr. Mayhew paid his 
debt to the plaintiff or not. Neither of them was in any 
way financially interested in the matter, nor in any man
ner security therefor. For want of space we do not feel 
justified in quoting any more of the testimony. It is ap
parent that the finding of the trial court was based upon 
conflicting evidence, and is entitled to the same weight 
and consideration as the verdict of a jury. After a full 
examination of the whole record we are unable to say that 
the finding of the court w-as clearly wrong, and therefore 
it will not be disturbed. If the consideration for the giv
ing of a note is the suppression of a criminal prosecution, 
the transaction is illegal and void, and no recovery can be 
had thereon. Buck v. First Nat. Bank, 27 Mich., 293; Clark, 
Contracts, 431; Tiedeman, Commercial Paper, 183; Sum
ner v.. Summers, 54 Mo., 340; Roll v. Raguet, 4 Ohio, 400; 
Henderson v. Palmer, 71 Ill., 579; Peed v. McKee, 42 Ia., 
689. It is not material in this case that no criminal prose
cution was actually commenced. "A promise not to insti; 
tute a prosecution is as illegal a consideration as the dis
missal of a prosecution already instituted." Tiedeman, 
Commercial Paper, and Roll v. Raguet, supra.  

The court having found that the plaintiff had threatened 
to prosecute Mayhew for his shortage and send him to the 
penitentiary, and agreed that if the shortage was paid or
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secured by the giving of the note in question, that no 
prosecution would be instituted, it follows that the judg
ment of the court upon such finding, declaring the note 
in question illegal and void and dismissing this action, 
was right, and should be affirmed.  

For the foregoing reasons we recommend that the judg
ment of the district court be affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

PAUL PERRENOUD V. JOHN F. HELM.  

FILED JUNE 4, 1902. No. 11,961.  

Commissioner's opinion, Department No. 2.  

1. Malicious Prosecution: ADVICE OF COUNSEL: STATEMENT OF FACTS 
TO COUNSEL: TESTIMOY OF COMPLAINANT THERETO. In an 
action for malicious prosecution, where advice of counsel is 
relied upon as a defense, defendant, who was the complaining 
witness in the criminal prosecution, should not be allowed to 
testify that he related all of the circumstances to the attorney 
whose advice he sought, without stating what such facts and 
circumstances were.  

2. Good-Faith of Complainant: GROUND OF BEnEF: TESTIMONY.  
The defendant in such a case should not be permitted to testify 
that he believed the plaintiff guilty of the crime with which 
he charged him, without requiring him to state to the jury 
the facts and circumstances on which he based his belief.  

3. Bias of Counsel: KNOWLEDGE OF COMPLAINANT: INSTRtTCTION.  
Where there is some competent evidence tending to show 
that the attorney consulted by the defendant was not un
biased and unprejudiced in the matter, and that defendant 
when he sought such advice knew of that fact, the plaintiff 
is entitled to have the jury properly instructed on that ques
tion, and it is error for the trial court to refuse to give such 
an instruction.  

ERROR from the district court for Red Willow county.  
Tried below before NoaIs, J. Reversed.
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Webster S. Morlam, for plaintiff in error.  

W. R. Starr, contra.  

BARNES, C.  

The plaintiff herein commenced an action in the district 
court of Red Willow county to recover damages alleged 
to have been sustained by him on account of a malicious 
prosecution instituted against him by the defendant. The 
petition was in the usual form, and was sufficient to sus
tain a verdict in plaintiff's favor. The prosecution com
plained of was based upon the following complaint: 
"STATE OF NEBRASKA, SS.  
RED WILLow COUNTY. I 

"The complaint of John F. Helm, of said county, before 
me, G. S. Bishop, county judge in and for said county, who 
being first duly sworn, deposes and says, that on the 4th 
day of July, 1899, in the county of Red Willow, and state 
of Nebraska, one William Byfield, one Gladfelter, 
first name to the affiant unknown; one Gladfelter, 
first name to this affiant unknown, and one Paul - , 
last name to this affiant unknown, then and there being 
did, with force and arms, and without the permission or 
consent of John F. Helm, the occupant hereinafter named, 
unlawfully enter and go upon the cultivated land situated 
in the county of Red Willow and state of Nebraska, more 
fully described as follows, to wit: south half of northwest 
quarter, southwest quarter of southeast quarter of section 
eighteen, and northeast quarter of northwest quarter of 
section nineteen, township three, north of range twenty
eight west of the 6th P. M., which said lands at the time 
of said entry aforesaid, and a long time prior thereto, were 
occupied by said John F. Helm, the affiant; and the said 
John F. Helm did then and there, and at the time afore
said, order, request and demand that the said William 
Byfield, - Gladfelter, first name unknown, 
Gladfelter, first name unknown, and Paul - , last 
name unknown, there being, did refuse upon said request
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and demand of said occupant, John F. Helm, to go im
mediately therefrom, but on the contrary did remain and 
trespass upon said cultivated lands, and did do damage 
thereto and to the growing crops thereon, to wit: did cut 
down and destroy the growing crops thereon, the property 
of afflant, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of 
the state of Nebraska.  

"(Signed) JOHN F. HELM.  
"Subscribed and sworn to before me this 4th day of 

July, 1899.  
"[Seal.] G. S. BISHOP, County Judge." 

The defendant by his answer admitted that he swore to 
the complaint, and denied each and every allegation in the 
petition. As a further defense he stated that he com
menced the prosecution under the advice of counsel, and 
alleged that the statements of the complaint were true, 
and were made in good faith, and upon his own personal 
knowledge of the facts alleged therein. The plaintiff filed 
a reply to this answer, which is in part as follows: 

"If the defendant advised with the county attorney of 
said county, in regard to the matters charged in the com
plaint filed by the defendant, in the case of the state of 
Nebraska against Paul Perrenoud, plaintiff herein, which 
plaintiff denies, the said county attorney had been prior 
thereto employed by the defendant, John F. Helm, to rep
resent him in a civil matter in dispute between the said 
defendant and one William Byfield, said matter depend
ing on the same state of facts as said criminal prosecu
tion, and any advice which the said county attorney may 
have given the said defendant in regard to the matter 
charged in said complaint was given by the said county 
attorney for the purpose of advancing the personal in
terests of said -defendant, and of aiding and assisting the 
said defendant in defeating the said William Byfield in 
the civil matter in dispute between them; all of which 
facts were, at said time, well known to the defendant; that 

by reason of the said county attorney having been em-
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ployed by the defendant to represent him in such civil 
matter he was disqualified from advising or counseling 
the defendant in regard to the merits of said criminal 
prosecution." 

Upon these issues there was a trial to a jury which re
sulted in a verdict for the defendant, and the plaintiff 
prosecutes error to this court.  

The following facts were shown upon the trial, and are 
established beyond question: The defendant rented the 
land over which this controversy has arisen, during the 
year 1898, from the State University, the undisputed 
owner thereof, through its board of regents, and paid 
therefor the sum of $40. One William Byfield had prior 
possession of the land, and, on obtaining his lease, defend
ant took possession thereof, and sowed rye on that part 
of it on which Byfield had an ungathered crop of corn, re
gardless of his rights therein. The defendant's lease ex
pired on the 1st day of May, 1899, but it contained a pro
vision for extension as follows: 

"It is further agreed between the parties hereto that 
said Helm shall have the option of renewing this lease for 
one year from May 1st, 1899, upon the payment by him, in 
cash, in advance, the full rental value of said land upon 
said first day of May, 1899, but in no case less than $40, 
annually." 

Prior to May 1, 1899, Byfeld had offered to pay the 
university $70 for a lease of the land for that year. Due 
notice of that fact was given to the defendant, who ten
dered $40 for a rencval of his lease, and employed W. R.  
Starr, the county attorney, whose advice he took when he 
commenced the criminal prosecution complained of in this 
action, to represent him before the board of regents of the 
university in attempting to secure the extension of his 
lease. He refused to pay $70 for an extension, as required 
by the board, and thereupon the land was duly leased to 
Byfield for the year 1899, who paid his money therefor, 
and a written lease was duly executed and delivered to 
him. All of these facts were fully known to both the de-
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fendant and his counsel, the county attorney, upon whose 
advice he says he relied when he commenced the criminal 

prosecution. As soon as Byfield had obtained his lease he 

commenced to build a fence around the land, consisting of 

posts and one wire. This fence the defendant cut down 
in several places, and it also appears that this was done 

under the advice of the county attorney, who was con

versant with all of the facts. When Byfield got ready to 

put some of the land in crop, he ordered his hired hands, 
of whom the plaintiff was one, to cut down a portion of 

the rye that the defendant had sown the fall before, and 

which was scarcely worth cutting, to clear the ground 

therefor. For obeying this order the plaintiff was arrested 

on July 4, 1899, on the complaint above set forth, was con

veyed from Indianola to McCook, was compelled to plead 

to the complaint, was required to furnish bail for his re

lease, and to attend court upon the 6th day of July follow

ing, for trial, at which time he was dismissed by the county 

attorney without explanation, and the criminal prosecu

tion thus terminated.  
It clearly appears that there was sufficient evidence to 

sustain a verdict of the jury in favor of the plaintiff for at 

least nominal damages, and the plaintiff contends that 

such verdict would have been rendered but for the errors 

complained of by him.  
1. The plaintiff claims that the court erred in permit

ting the defendant io testify that he laid all of the facts 

of the case within his knowledge before the county attor

ney at the time that he took his advice and instituted the 

criminal prosecution complained of, without stating what 

facts he so laid before that officer. The evidence on that 

point is as follows: 
Q. When you saw the county attorney did you lay the 

facts of the case within your knowledge before him? (Ob

jected to as calling for a conclusion. Incompetent; no 

foundation laid, and leading. Objections overruled. Ex

ceptions.)

13
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A. Well, I came and told him that these men had.  
started to cut the rye.  

Q. Answer the question; now answer "yes" or "no." 

A. Yes, sir.  
Q. I will ask you whether or not you concealed any of 

the facts with reference to the parties from the county at
torney, and, if so, what were they? (Objected to as lead

ing and calling for a conclusion. Overruled. Plaintiff 
excepts.) 

A. I did not.  
A complaining witness will not be allowed to testify 

that he related all of the circumstances without stating 

what they were; the inference as to what circumstances 
would constitute a proper disclosure being for the jury and 
not for the witness to draw. Jonasen v. Kennedy, 39 Nebr., 
313. It follows that the court erred in allowing this evi

dence to go to the jury, and such error must have been 

prejudicial to the plaintiff's rights.  
2. It is contended that the court erred in permitting the 

defendant to testify that he believed the plaintiff guilty of 

the crime charged in the complaint at the time he insti

tuted the criminal prosecution against him, without re

quiring him to state the facts and circumstances on which 

he based his belief. It is the facts and circumstances sur

rounding the prosecution from which the court or jury is 

reluired to determine whether or not there was probable 

cause for instituting the criminal prosecution. The facts 

must be such as to cause a reasonably prudent man to 

believe in the guilt of the person charged, before he will be 

justified in commencing a prosecution against him. It is 

therefore of the highest importance that these facts be 

detailed to the court and jury. It may be that, upon a 

full consideration of such facts, the court should deter

mine, as a matter of law, that there was or was not prob

able cause. If, however, that question should be submitted 

to the jury under proper instructions, then the evidence as 

to such facts must be before them, in order that they may 

properly determine the question. The jury in such a case
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should be told what facts, under the evidence in the case, 
f found by them, would constitute probable cause, or want 

thereof. Jonasca v. Kennedy, supra. If one could justify 
setting on foot a criminal prosecution against another by 
simply saying that he believed that the person charged 
with the commission of a crime was guilty, no action could 
ever be maintained for malicious prosecution. We hold 
that the court erred in not sustaining the plaintiff's ob
jections to this evidence. The county attorney was al
lowed to give the same answer to this question over 
plaintiff's objection, and the rule above stated applies with 
full force to his evidence.  

3. The plaintiff claims that the court erred in refusing 
to give the jury the fourth instruction asked for by him, 
which is as follows: 

"The court instructs the jury that before the defendant 
could shield himself by the advice of counsel it must ap
pear from the evidence that he made, in good faith, a full, 
fair and honest statement of all of the material circum
stances bearing upon the supposed guilt of the plaintiff 
which were within the knowledge of the defendant; or 
which the defendant could, by the exercise of ordinary 
care, have obtained, to a respectable, unbiased, impartial 
attorney in good standing, and that the defendant in good 
faith acted upon the advice of said attorney in instituting 
and carrying on the prosecution against the plaintiff." 

In ordinary cases the refusal to give this instruction 
would not constitute error, but in the case at bar it is 
shown that the county attorney, to whom the defendant 
says he applied for advice, had been the defendant's coun
sel in the civil matters out of which the criminal prosecu
tion arose. The county attorney frankly admits that he 
acted for the defendant in all of the transactions relating 
to the leasing of the land; that he advised him to cut down 
the fence that Byfield put around it, although he knew 
that Byfield had obtained and held a lease of the premises 
for the current year. It was thus shown that he was not
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a disinterested attorney, or, in other words, he could 
hardly be said to be free from bias in the matter.  

In Watt v. Corey, 76 Me., 87, it was held that it was 
for the jury to say whether the fact that the attorney un
der whose advice the defendant acted was also his attorney 
in a civil action against the plaintiff to recover the money 
charged to have been embezzled made the attorney an im
proper adviser.  

In White v. Carr, 71 Me., 555, it was held that when a 
person desires to bring an action against another and goes 
to an attorney who is directly interested in the subject
matter of the suit, and this interest is known to the client, 
if he takes the opinion of the attorney, so interested, that 
he has good cause of action, and acts upon it, and it turns 
out to be erroneous, in an action for malicious prosecution 
such opinion will not be sufficient to show probable cause 
though honestly given by the attorney.  

In the case at bar there was evidence which tended to 
show that defendant and his counsel, the county attorney, 
were using the criminal law to deprive Byfield of his right 
to the possession of the land in dispute, although they 
knew he had a valid lease of it from the true owner thereof.  
We are of the opinion that the instruction should have 
been given as requested. By refusing it the question of the 
incompetency of the attorney to give advice, he having 
been all the time the attorney for the defendant in the 
matters out of which the criminal prosecution finally 
arose, was withdrawn from the jury. They should have 

been properly instructed upon this point, and the failure 
to so instruct them we can well conclude was prejudicial 
to the plaintiff's rights.  

The record contains many other assignments of error, 
but having determined that the ones.discussed are suffi

cient to require a reversal of the judgment, we decline to 
pass upon the other questions. For the foregoing reasons 
we recommend that the judgment of the district court be 
reversed, and the cause remanded for a new trial.  

OLDHAM and POUND, CC.. concur.
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By the Court: For the reasons stated in the foregoing 

opinion the judgruent of the district court is reversed and 

the cause remanded for a new trial.  

REVERSED AND REMANDED.  

NOTE.-Malicious Prosecution--Advice of Counsel. The advice of a 

justice of the peace is no defense to an action for malicious prose

cution. Oinstead v. Partridge, 82 Mass., 381.-W. F. B.  

VILLAGE OF PLAINVIEW v. REBECCA MENDELSON.  

FILED JUNE 4, 1902. No. 11,897.  

Commissioner's opinion, Department No. 2.  

1. Cities and Villages: SIDEWALKS. The duty devolving on cities 

and villages to keep streets and sidewalks reasonably safe 

and fit for travel applies to defects in construction as well 

as neglect to repair, and the safety required extends to travel 

by night as well as by day.  

2. Sidewalks: TERlNi GRADUATED TO NATURAL LEVEL OF GROUND.  

Where a sidewalk is built or suffered to remain on a part of 

the street only, its ends or termini must be so graduated to 

the natural level of the street as to permit pedestrians to 

safely pass from it to the street. Village of Ponca v. Crawford, 

23 Nebr., 662, 666, followed.  

3. Negligence: FACTS: CONFLICTING EVIDENCE: JURY. When facts 

relied upon to prove negligence are undisputed, but are of 

such a character that different minds might reasonably draw 

different conclusions from them, the question of negligence 

should be submitted to a jury for its determination.  

4. Excessive Damage: JUDGMENT OF JURY AND COURT. Unless the 

testimony fairly shows the damages awarded by a jury to have 

been excessive, the judgment of the jury and of the trial court 

on the amount of damages will not be disturbed by this court.  

5. Instructions. Instructions examined and approved.  

ERROR from the district court for Pierce county. Tried 

below before ALLEN, J. Affirmed.  

George T. Kelly and Powers & Hayjs, for plaintiff in 

error.  

J. H. Berryman and Barnhart & Free, contra.
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OLDHAM, C.  

This was an action for damages for personal injuries 
received on the sidewalk of the defendant village in the 
night-time. The negligence alleged in the petition was 
charged to consist in the manner in which the sidewalk 
was constructed, it being stated in the petition: 

"The sidewalk was constructed of pine planks about 
eight (8) feet wide, and said sidewalk connected with a 
piece of sidewalk only four (4) feet wide, leaving four (4) 
feet at the end of said eight (8) foot walk at an abrupt 
termination not being connected with the other walk. That 
at the point where the said eight-foot [walk] terminated, 
there was a distance of tventy (20) inches from the sur
face of the said sidewalk to the surface of the ground at 
the end of said walk, with no railing, guards, lights, 
notice or anything else to enable travellers to see said de
fects or to protect themselves from being injured thereby, 
that there was a street lamp on the corner across the street 
from the point herein described, at said date, but the same 
was not lighted, and there was no protection, railing, 
notice or danger signal to shield or to protect people tray
eling along said street, or sidewalk from accident or in
jury, or to warn them thereof. And that said Locust 
street was, at the times herein mentioned, and now is one 
of the public thoroughfares of the defendant village, and 
was and is used by the public as such, and was so used at 
the time of the occurrence of the injuries hereinafter com
plained of by the plaintiff." 

The petition then sets out that the plaintiff, without 
knowledge of the -dangerous condition of the sidewalk, was 
traveling along said walk on a dark night, and while so 
traveling she stepped off the end of the eight-foot walk, 
and received the injuries complained of in the petition, and 
that her injuries were occasioned by the negligent con
struction of the sidewalk on the part of the village, and 
without any fault on her part. The village answered, de
nying negligence in the construction of the sidewalk, and
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alleging that the injury, if any, was caused by the con
tributory negligence of the plaintiff. On the issues thus 
joined in the court below there was a trial to a jury, ver
diet for plaintiff for $2,400, judgment on the verdict, and 
defendant brings error to this court.  

The first question called to our attention in the brief 
of defendant village is that plaintiff's petition fails to 
state a cause of action. This contention is based on the 
proposition th'at the negligence charged in the petition is 
directed against the manner in which the village con
structed its sidewalks, and not against its conduct in per
mitting. the sidewalk to become and remain in a dangerous 
condition after its construction; it being contended that 
in the construction of the sidewalk the municipality exer
cised legislative authority, "and no action for damages 
for an injury resulting from the lawful exercise of such 
authority can be maintained." We have no criticism to 
offer on the abstract- proposition contended for,-that the 
village is not liable for the lawful exercise of its authority 
in the construction of sidewalks; nor do we deem it ma
terial to determine whether it acts in a legislative or a 
ministerial capacity in the work of such construction. It 
is well settled by an unbroken line of authorities in states 
which, like our own, make a municipality liable to a pri
vate action for neglecting to keep its streets and sidewalks 
in repair, that it is liable for injuries caused by a defective 
construction of the walks, to the same extent as it is liable 
for negligence in permitting its thoroughfares to become 
and remain in a dangerous condition after their construe
tion. The duty devolving on cities and villages to keep 
streets and sidewalks reasonably safe and fit for travel 
applies to defects in construction as well as neglect to re
pair, and the safety required extends to travel by night 
as well as by day.  

In Sebert v. City of Alpena, 43 N. W. Rep. [Mich.], 1098, 
it is said: "Laws of Michigan, 1887, p. 345, requiring cities 
to keep streets reasonably safe and fit for travel, applies 
to a defect in construction as well as to neglect to repair;
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and the safety required extends to travel by night as well 
as by day." 

See, also,.2 Dillon, Municipal Corporations [3d ed.], 
sec. 1034; Blyhl v. Village of Waterville, 57 Minn., 115, 
47 Am. St. Rep., 596; Beazan v. Mason City, 12 N. W. Rep.  
[Ia.], 279; Carver v. Detroit & Saline Plank Road Co., 28 
N. W. Rep. [Mich.], 721; Buchanan v. City of Duluth, 42 
N. W. Rep. [Minn.], 204; Village of Ponca v. Crawford, 
23 Nebr., 662; City of Beatrice v. Reid, 41 Nebr., 214.  

It is next contended by the village that the evidence in 
the court below is not sufficient to sustain the judgment.  
There is no serious dispute in the record as to the fact that 
the walk was constructed essentially in the manner as 
before set out in plaintiff's petition, the only conflict in 
the testimony being as to the width of the two walks. But 
that there was an abrupt jog of four feet in the walk at the 
place of the injury there is no dispute, nor is there any 
material dispute about the fact that the walk was from 
18 inches to two feet above the ground at the terminus of 
the wider walk. It is clearly proved that plaintiff was 
traveling along this walk on a dark night, and it appears 
that the walk near the place of the injury was occupied 
by a number of people who were returning from an enter
tainment, and that, plaintiff was walking straight ahead 
on the outer edge of the eight-foot walk, because of its 
crowded condition, when she stepped beyond the terminus 
of the walk, and received her injuries. It is also in evi
dence that the sidewalk on which the injury was received 
was along one of the principal thoroughfares of the vil
lage, and that plaintiff was unacquainted with its condi
tion, and that there was no light or guard to call the atten
tion of pedestrians to the inequality of the walks at the 
place of the accident. We hesitate to say that this evi
dence is not sufficient to sustain the judgment.  

In discussing the duty of villages in the construction 
of their sidewalks, COBB, J., speaking for the court in the 
case of Village of Ponca v. Crawford, supra, said: "To be 
passable and safe, a sidewalk need not be wide, very per-
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manently built, nor of costly material. Neither need it be 
continuous throughout the length of the street, but when 
one is built or suffered to remain on a part of the street 
only, its ends or termini must be so graduated to the nat
ural level of the street as to permit pedestrians to safely 
pass from it, and without being obliged to climb down over 
obstructions." 

In Berg v. City of Milwaukee, 53 N. W. Rep. [Wis.], 
890, the evidence showed that one sidewalk was from 21 
inches to three feet higher than the other walk at the point 
of the intersection of the two walks. Plaintiff was injured 
in stepping from one walk to the other in the night-time, 
no light being maintained at the intersection of the walks.  
It was held that this evidence was sufficient to submit to 
the jury the question of the negligence of the city in the 
construction of its walks.  

In Tabor v. City of St. Paul, 30 N. W. Rep. [Minn.], 
765, the sidewalk on one street was from six to nine inches 
above the sidewalk along the other street at the point of 
intersection. There was no guard or light to call the at

tention of pedestrians to the inequality of the walks.  

Plaintiff was injured by a fall in stepping from one walk 

to the other. It was held that this evidence of negligence 
presented a proper question of fact to be submitted to the 

jury.  
It is contended by the village that as there was no seri

ous dispute about the facts as to the construction of the 

sidewalk, the trial court was in error in submitting the 

question of negligence in the construction of the walk to 

the jury; that, the facts having been virtually admitted, 

the question of negligence became a question of law which 

should have been determined by the court. It admits that 

ordinarily the negligence of a village in keeping its streets 

and walks in a reasonably safe condition is a mixed ques

tion of law and fact, but contends that, as there is no ma

terial dispute as to the facts, alleged to constitute the neg
ligence, nothing but a question of law is presented in this 

case. In cases of this character, even where the facts con-
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stituting alleged negligence are not disputed, the question 
of negligence only becomes a question of law when the 
inference to be deduced from them is clear and certain.  
Where different minds may reasonably draw different con
clusions from an uncontroverted state of facts, the ques
tion of negligence still remains a mixed question of law 
and fact, to be passed upon by the jury. 2 Dillon, Munici
pal Corporations [3d ed.], sec. 1026.  

In Sious City d& P. R. Co. v. Stout, 17 Wall. [U. S.], 
657,-a case in which there was no dispute as to the facts 
constituting the alleged negligence; one in which different 
conclusions might be drawn from the admitted facts,-the 
authorities on this question were carefully reviewed by 
the supreme court of the United States, and the doctrine 
there announced that, although the facts are undisputed, 
it is for the jury and not for the judge to determine 
whether proper care was given and whether they estab
lished negligence.  

The question of the alleged contributory negligence of 
the plaintiff was properly submitted to the jury on in
structions by the trial court, and we need discuss it no 
further, as there was plainly no evidence in the record 
to support the contention.  

It is next urged that the damages are excessive. An 
examination of the medical testimony introduced in be
half of the plaintiff tended to show that the injury sus
tained was an exceedingly painful one, being a compound 
fracture of the ankle joint, and the bones of the leg having 
protruded through the skin frou one-half to three-fourths 
of an inch; and according to the opinion of the physicians, 
this injury will render the plaintiff a cripple for life. We 
do not think, in view of this testimony, that we are called 
upon to say that the verdict of the jury was necessarily the 
result of prejudice or passion, or that it is unsupported by 
sufficient evidence. Unless the testimony shows the ver
dict of the jury to be excessive, the judgment of the jury 
and of the trial court on the amount of damages shall and 
will be respected and approved by this court.
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The only other objection attempted to be called to our 
attention in the brief of the defendant village is as to the 
alleged errors of the trial court in giving and refusing 
instructions. These errors are merely alleged to have ex
isted, and no effort is made to specifically point out any 
defect in any of the instructions given, nor to show any 
prejudice to the defendant because of the instructions re
fused; the village contenting itself with simply alleging 
that the court erred in each of these particulard, without 
attempting to direct us to the source of the error, or any 
harmful effect proceeding from it. We, however, have 
examined the instructions, and are satisfied that they 
fairly, ably and concisely stated the law applicable to the 
questions in issue.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NOTE.-Municipality.-Scroant.-Liability for Tort.  
Gillespie v. City of Lincoln, 35 Nebr., 34.  
When a public duty is imposed upon a town or other quasi

corporation without its consent, express or implied, such town 
or corporation is not liable to an action for negligence in respect 
to such duty, unless a right of action is given by statute. Where 
duties of a judicial nature are imposed upon any such corporation, 
the execution of which requires the exercise of deliberation, judg
ment and discretion, the corporation is exempt from all responsi
bility by action for the motives which influence it and for the 
manner in which such duties are performed. But when judicia l 
duty ends and ministerial duty begins, their immunity ceases and 
liability attaches. But where a corporation is charged with the 
performance of some public duty as a condition, express or implied, 
upon which it holds its corporate powers; or where a grant is made 
to a corporation of some special power or privilege at its request, 
out of which its public duties grow; or where some special duty 
is imposed upon a corporation, not belonging to it under the gen
eral law, with its consent;-in these and like cases, if the corpora
tion is guilty of negligence in the discharge of such duty, thereby
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causing injury to another, it is liable to an action in favor of the 

party injured. Jones v. City of Neo Haven, 34 Conn., 1. The case 

just cited was an action on the case for an injury to the plaintiff 

by the falling upon her of a dead limb from a tree in a public 

square in the city of New Haven, which limb the city had negli

gently allowed to remain upon a tree. The charter of the city of 

New Haven, which was accepted by the city, gave the common 

council of the city power to make such by-laws as they saw fit 

for the regulation and protection of trees in the public squares 

and streets without certain special license. Held, That the city 

was liable in damages.  
On the 26th day of May, 1871, Max K. Maxmilian, plaintiffs in

testate, while attempting to enter a street car, was struck and run 

over by an 'ambulance wagon which was driven by an employee 

of the commissioners of public charities and corrections, and from 

the effect of the injuries received he died. The court held that 

the city was not liable, for that the duties imposed upon the com

missioners of public charities and corrections, in and for the city 

and county of New York, by the statutes creating and governing 

that department, are public in their character, and from their per

foriance no especial corporate benefit is derived. Such officers 

therefore are not, nor are the subordinates appointed by them, 

agents or servants of the municipality for whose negligent acts it 

is liable. Murm illian v. Mayor, 62 N. Y., 160.  

A city, in the ordinary and usual care of its streets, both as to 

repairs and cleanliness, acts in the discharge of a special power 

granted to it by the legislature, in the exercise of which it is a 

legal individual, as distinguished from its governmental functions, 

when it acts as a sovereign. Such city is liable for the negligent 

acts of its employees in its department of street cleaning. Missano 

v. Mayor, 160 N. Y., 123.  
The corporation of the city of New York is liable for injuries 

to third persons resulting from the negligence of persons employed 

by officers of the corporation in the repair of its public sewers.  

Lloyd v. Mayor, I Selden [N. Y.], 369.  

Although a municipal corporation has charter power to extinguish 

fires, to establish a fire department, to appoint and remove its 

oflicers, and to make regulations in respect to their government 

and the management of fires, it is not liable for the negligence of 

firemen appointed and paid by it, who, when engaged in their line 

of duty upon an alarm of fire, ran over the plaintiff, in drawing 

a hose reel belonging to the city, on their way to the fire. Hafford 

v. New Bedford, 16 Gray [Mass.], 297.  

A municipal corporation is not liable for injuries to the plaintiff, 
caused by the bursting of the hose of one of the engines of the 

corporation, through the negligence of a member of the fire depart

ment. Fisher v. City of Boston, 104 Alass.,' 87.  

A municipal corporation is not liable for negligence of a member 

of the fire. department, whereby sparks from the fire-engine of the
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corporation caused the plaintiff's property to be burned. Hayes v.  
Oshkoshl, 33 Wis., 314, 14 Am. Rep., 760.  

A city is not liable for the negligence of officers of a fire depart
ment unless made so by express statute, or unless the act com
plained of was directly ordered by the corporation. Burrill v. Augusta, 
78 Me., 118.  

The reasoning of these cases is expressed by Bigelow, C. J., in 
HafforC v. City of Newo Bedford, supra: "Where a municipal corpora
tion elects or appoints an officer, in obedience to an act of the 
legislature, to perform a public service in which the city or town 
has no particular interest, and from which it derives no special 

benefit or advantage in its corporate capacity, but which it is 
bound to perform in pursuance of a duty imposed by law for the 

general welfare of the inhabitants or 3f the community, such officer 

can not be regarded as a servant or agent, for whose negligence 

or want of skill in the performance of his duties a town or city 
can be held liable." See page 302.-W. F. B.  

PHILADELPHIA MORTGAGE & TRUST COMPANY, APPELLANT, 

V. CITY OF OMAHA ET AL., APPELLEES.  

FILED JUNE 4, 1902. No. 10,735.  

Commissioner's opinion, Department No. 2.  

1. Mortgages: D POSTPONEMENT OF PRIOR LIEN. It seems that where 
the agent of a prior lien-holder falsely, but without the 
knowledge of his principal, represents that the lien is sat
isfied, whereby another is induced to loan. money upon mort
gage on the property, the result is only to postpone such prior 
lien to the mortgage, not to extinguish it; and hence if the 
mortgagee acquires the property by foreclosure, paying less 
than the amount of the mortgage debt, his remedy on dis
covering that the prior lien remains unpaid is to foreclose as 
to such lien, setting up the facts by reason whereof it should 
be postponed, or to compel the holder thereof to redeem from 

the mortgage, and not to enjoin all assertion of the lien and 
cut it off entirely.  

2. Quieting Title: VoID TAXES. - In consequence of section 144.  
article 1, chapter 77, Compiled Statutes, an action to quiet 
title to real property and remove a cloud therefrom, directed 
against an apparent lien by way of tax or special assessment, 
is only maintainable in case such tax or assessment itself is 
absolutely void.  

3. Tax: LEVY: UNAUTHORIZED PURPOSE: REMEDY. If the tax is not 

wholly void in itself, nor levied or assessed for an unauthorized
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purpose, a person who claims for some other reason that he 
or his property should not be held to pay it -is left to the 
remedy provided by said section 144, or to make his defense 
when the alleged tax lien is sought to be enforced.  

4. Equitable ESTOPPEL. Whether the doctrine of equitable estoppel 
may be applied to a municipal corporation acting in its gov
ernmental capacity, quwre.  

APPEAL from. the district court for Douglas county.  
Heard below before FAWCETT, J. Rehearing of case re
ported in 63 Nebr., 280. Judgment of affirmance ad
hered to.  

WTharton & Baird, for appellant.  

E. H. Scott, contra.  

POUND, C.  

This is a rehearing. The facts are stated in the former 
opinion (Philadclphia Miortgage &G Trust Co. v. City of 
Omaha, 63 Nebr., 280), but may be restated briefly as fol
lows: One Bolln, city treasurer of the defendant munici
pality, obtained a loan of plaintiff secured by mortgage 
upon real property. At that time the taxes upon the 
property for certain years and certain instalments of 
special assessments thereon were marked "Paid" on the 
tax records of the city, as required by law when such 
taxes or assessments are collected. The plaintiff after
wards became owner of the property through foreclosure 
of its mortgage. In fact, the taxes had not been paid, and 
we may take it that the false entry upon the records was a 
fraud upon the city as well as upon the mortgagee. After 
plaintiff took its mortgage, the word "paid" was erased, 
and the taxes and assessments once more appeared as liens 
upon the property. Thereupon plaintiff brought this suit 
to quiet its title, remove the cloud thereon by reason of the 
taxes and assessments, and require said taxes and assess
ments to be noted as paid upon the records. The district 
court dismissed the suit, and its decree was affirmed at the 
former hearing.

94 [VOL. 65
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We think the judgment of affirmance was right and 
should be adhered to. The taxes themselves are conceded 
to be regular and valid in every respect, and to be unpaid.  
But plaintiff asserts an estoppel by reason of the condi
tion of the city's records when it made the loan and claims 
that the city should not be permitted to erase the entries 
and claim a lien afterwards to the prejudice of a mort
gagee in good faith who took in reliance on such records.  
Plaintiff bought in the property under its decree of fore
closure for less than the amount found due on its lien.  
Hence we may treat it, with respect to other lienholders 
not parties to the foreclosure, as in the position of mort

gagee rather than purchaser, since it paid nothing beyond 

the credit on the mortgage debt. Stated in general terms, 
plaintiff's case amounts to this: The agent of a prior lien

holder falsely, but without the knowledge of his principal, 

represented that the lien was sati2fied, whereby plaintiff 

was induced to loan money upon mortgage on the prop

erty. It would seem, under such circumstances, that the 

estoppel should extend only to postponing such prior lien 

to the plaintiff's mortgage lien. 2 Pomeroy, Equity Juris

prudence, sees. 731, 732. The requirements of justice 

would be met fully by permitting or requiring the holder 

of the tax lien to redeem. It is not necessary to wipe it 

out utterly in order to protect the mortgagee. Plaintiff 

might maintain a suit to foreclose against the tax lien, so 

long as it was not involved in the first suit, compelling its 

holder to redeem from the mortgage or confining its opera

tion to any surplus that nmight remain after satisfaction 

thereof. Shaw v. Heisey, 48 Ia., 468; State Bank v. Ab

bott, 20 Wis., 599; Foster v. Johnson, 44 Minn., 290; Rob

inson v. Ryan, 25 N. Y., 320. Instead, plaintiff seeks to 

cut the tax lien off entirely. We do not think such course 

just or equitable, and doubt whether a suit of this char

acter would be maintainable under the circumstances, in 

view of the ordinary rule that he who, seeks equity must 

do equity.  
If this objection did not exist, however, there is another
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and insuperable difficulty in section 144, article 1, chapter 
77, Compiled Statutes. By whatever name called, any 
suit which has for its real end the enjoining of a tax or 
special assessment is within the purview of that section.  
Otherwise, the statute would be deprived continually of 
all force or efficacy by very trivial exercises of professional 
ingenuity. If a tax or assessment is absolutely void in 
itself, so as to be no tax, but a mere pretense under color 
whereof rights are affected and titles clouded, an action 
to quiet title and remove the cloud is maintainable. Chi
cago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369; Touza
lin v. City of Omaha, 25 Nebr., 817, 824. As was said in 
the latter case: "A void tax is no tax. How, then, can the 
statute debar the taxpayer from enjoining the unlawful 
sale of his property to pay such alleged taxes?" 

But here the taxes themselves are valid, and they were 
not levied or assessed for an unauthorized purpose. Plain
tiff's contention is that for other reasons it ought not to 
pay them, and they ought not to be held a lien on its land.  
Such claims come fairly within the scope and purpose of 
section 144, and afford no ground for injunction or pro
ceedings in equity tantamount thereto. If the tax is not 
wholly void in itself, nor levied or assessed for an unau
thorized purpose, one who claims for some other reason 
that he or his property should not be held to pay it, is left 
to the remedy provided by said section 144, or to make his 
defense when the alleged tax lien is sought to be enforced.  
Chicago, B. & Q. R. Co. v. Cass County, supra; Bellevue 
Improvement Co. v. Village of Bellevue, 39 Nebr., 876, 885; 
Spargur v. Romine, 38 Nebr., 736.  

Hence we do not think it necessary to decide whether or 
how far the doctrine of equitable estoppel may be applied 
to a municipal corporation acting in its governmental ca
pacity, nor whether the acts here in controversy are to be 
put in that category. The former opinion states the argu
ments, and cites the cases in support thereof, whereby it 
is contended that the doctrine does not apply. On the 
other hand, it might be argued that though courts can not
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judge between sovereign and subjects as of course, when 
the sovereign comes into court or permits itself to be 
sued, courts must apply the ordinary principles of law and 
justice as in other cases. It might be urged that equitable 
estoppel, rightly understood and administered, is as es
sential to just determination of causes as a defense of 
payment or denial of a plaintiff's claim. It might be 
urged that it is of the essence of justice to have a universal 
standard, and that there should not be one standard for 
the state and one for the citizen. The authorities directly 
in point on either side are few, and the question must be 
determined by principle and analogy. It is too important 
to be settled by mere dictin, and ought to be left open.  
Conceding all that the plaintiff asserts as to the force 
and scope of its claim of estoppel, the action by which it 
seeks to avail itself thereof is not maintainable. We ree
ommend that the former judgment be adhered to.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is adhered to 
and the judgment of the district court is 

AFFIRMED.  

IOLCOMB, J.  

I concur in the conclusion reached.  

ESTATE OF JOHN FITZGERALD ET AL. V. UNION SAVINGS 
BANK.  

FILED JUNE 4, 1902. No. 11,658.  

Commissioner's opinion, Department No. 2.  

1. Stock Subscription: CLAIM: CALL. A claim upon a stock sub
scription payable on call of the directors does not accrue 
within the meaning of section 262, chapter 23, Compiled Stat

utes, until a call is made, and then only for the amount of the 

call.  
14
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2. Estate of Decedent: CREDITORS' CLAIMS: PRESENTMENT: COURT: 

COMMISsIoNERs: FORM OF CLAIM. Creditors of an estate are 

not required to present their claims to the county court or to 

the commissioners appointed to examine claims by formal 

pleadings; a statement of the nature and amount of the claim 

in the ordinary form of an account or claim bill is sufficient.  

3. ----- : : ---- : APPEAL: PLEADING. On appeal to the 

district court from an order of the county court allowing or 

rejecting a claim against an estate, pleadings need not be filed 

unless directed by the court.  

4. -- : -- : _: _: ISSUES: TIAL. Such appeal, as 

in all other cases, should be tried upon the same issues as those 

presented below.  

5. New Issue in District Court: EVIDENCE. Where there are no 

pleadings in the district court, so that it can not be known 

in advance of trial that either party expects to raise issues 

not presented below, it is proper to object to evidence offered 

in support of such new issues at the trial; and the evidence 

is properly excluded in case it clearly appears from the trans

cript that such issues are raised on appeal for the first time.  

6. Claim Against Estate: ASSIGNMENT AFTER FILING: IN WHOSE 

NAME PROSECUTED. Where a claim against an estate has been 

assigned after filing, it may be prosecuted in the name of the 

person by whom it was filed.  

7. Stockholders: SunsCRIPTIoN: Goon-FAITH: CALL: NECESSITY. If 

made in good-faith for the purposes of the corporation, stock

holders, when sued upon their subscription, can not question 

the necessity of or occasion for n call. The necessity or 

advisability of making it rests entirely with the directors or 

officers of the corporation to whom the power has been en

trusted.  

8. Supplemental Answer: LEAVE To FILE: NOTICE. There is no 

abuse of discretion in refusing leave to file a supplemental 

answer during the progress of a trial, where no reason appears 

for not making the application before trial and such application 

is made without notice and without tendering any proposed 

answer.  

ERROR from the district court for Lancaster county.  

Tried below before CORNISH, J. Affirmed.  

James Manahamn and Thomas J. Doyle, for plaintiffs in 

error.  

Genio l. Laorebertson and Frank M. Hall, contra.
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POUND, C.  

In 1886, John Fitzgerald subscribed for $10,000 of the 
capital stock of the Union Savings Bank, then newly or
ganized, paying ten per cent. down and agreeing to pay 
the remainder "upon call of' the proper officers." He died 
in December, 1894, before any call was made, and on 
September 30, 1895, the county court entered an order in 
the matter of his estate barring all claims not theretofore 
exhibited. Afterwards, on January 13, 1896, the directors 
made a call for 25 per cent. of all subscriptions. A claim 
against the estate, based upon this call, was filed in the 
county court on March 2, 1896. A second call, also for 25 
per cent., was made on April 15, 1897; and a claim against 
the estate was filed accordingly on January 26, 1898. The 
administratrix filed written objections to these claims, 
alleging that they were barred by the order of September 
30, 1895, that they had not been filed seasonably, and that 
the court had no jurisdiction to entertain them. The 
county court allowed each claim. Each was taken to the 
district court on appeal, and judgments were rendered 
against the estate, from which error is prosecuted; this 
proceeding involving the claim upon the first call, and 
No. 11,659, argued and submitted at the same time and 
upon the same briefs, involving the claim on the second 
call.  

We are well satisfied that the claims were tiled in due 
time under the provisions of section 262, chapter 23, Com
piled Statutes, and that the general order barring claims 
did not affect them in any way. The portion of that sec
tion material to this case reads as follows: "If the claim 
of any person shall accrue or become absolute at any time 
after the time limited for creditors to present their claims, 
the person having such claim may present'it to the probate 
court, and prove the same at any time within one year 
after it shall accrue or become absolute." The claims 
upon these calls did not accrue till the several calls were 
made. There was no claim upon the subscription which

VOL. 65] JANUARY TERM, 1902. 99



100 NEBRASKA REPORTS. [VOL. 65 
Estate of Fitzgerald v. Union Savings Bank.  

could be maintained in any sort of judicial proceeding 
until the directors or other proper authority called for a 
further payment. Even then, no claim accrued for any
thing beyond the amount of the call. It is well settled and 
self evident that no action may be maintained upon a 
subscription payable in instalments on call of the direct
ors unless or until there has been a proper call. Chandler 
v. Siddle, 3 Dill. [U. S. C.C.], 477; Grosse Isle Hotel Co. v.  
I'Anson, 43 N. J. Law, 442; Braddock v. Philadelphia M.  
& M. R. Co., 45 N. J. Law, 363; Ba-et v. Alton & S. R. Co., 
13 Ill., 504; Lamar Ins. Co. v. Moore, 84 Ill., 575; Bouton 
v. Dry Dock Co., 4 E. D. Smith [N. Y.], 420. If the stock
holder dies, the estate takes the stock burdened with the 
contract to pay the amount subscribed therefor, as called; 
and calls, when .made, are proper to be allowed as claims.  
Davis v. Weed, 44 Conn., 569. But no claim accrues 
against the estate until a call is made, and until that time 
the statutes of limitation and non-claim do not begin to 
run. Priest v. Glenn., 4 U. S. App., 478, 51 Fed. Rep., 400, 
405; Great Western Telegraph Co. v. Gray, 122 Ill., 630, 
14 N. E. Rep., 214; Kilbreath v. Gaylord, 34 Ohio St., 305; 
Marr v. Bank of West Tennessee, 4 Lea [Tenn.], 578; 
Western R. Co. v. Avery, 64 N. Car., 491; Baltimore &6 
Havre-de-Grace Turnpike Co. v. Barnes, 6 Harr. & J.  
[Md.], 58; Glenn v. Williams, 60 Md., 93. Moreover, each 
call is a separate cause of action, and the statutes run 
against it from its date only, not from the date of prior 
calls. Dorsheimer v. Glenn, 4 U. S. App., 500, 2 C. C.. A., 
309, 51 Fed. Rep., 404.  

Errors are assigned, also, because the claims filed in the 
county court are not in the form of pleadings, setting forth 
the facts constituting the claimant's causes of action with 
particularity and in detail, and because no pleadings were 
filed in the district court on appeal. These objections are 
without merit. The statute, sections 214-226, chapter 23, 
Compiled. Statutes, provides only that the claimant 
"present" or "exhibit" his "claim or demand" to the court 
or commissioners. Creditors of an estate are not required
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to present their claims in the first instance by formal 

pleadings. A statement of the nature and amount of the 

claim in the ordinary form of an account or claim bill is 

sufficient. Nor were pleadings necessary in the district 

court unless that court saw fit to require them. Section 

238, chapter 23, Compiled Statutes, provides that in case 

of appeal from the judgment of the county court upon a 

claim, "the district court shall proceed to a trial and de

termination of the case in like manner as upon appeals 

brought from the judgments of justices of the peace; and 

such court may direct an issue to be made up between the 

parties when it shall be deemed necessary." Construing 

these two provisions together, we see no room for doubt 

that while the trial procedure is to be the same as upon 

appeal from a justice of the peace, whether there shall be 

pleadings is left to the discretion of the court. It is well 

known that the expense incident to administration of es

tates is always large. The evident purpose of the statute 

is to dispense with formalities wherever reasonably pos

sible, in order to keep down the costs.  

At the trial in the district court counsel for the estate 

offered to prove the character and amount of the assets 

of the bank when the calls were made, for the purpose of 

questioning the necessity and advisability of making them.  

They also offered to prove that the bank had subsequently 

gone into voluntary liquidation, in the course of which 

these claims had been assigned, and that they were no 

longer prosecuted in the name of the real parties in in

terest. These offers were rejected. Several grounds upon 

which the action of the district court may be sustained 

are readily apparent. In the first place, no issues as to the 

necessity for the call, or the interest of the bank in the 

claims prosecuted in its name, were raised in the county 

court. It is fundamental in our practice that a cause must 

be tried upon appeal on the same issues on which it was 

tried in the first instance. Lee v. Walker, 35 Nebr., 689, 

691 and cases cited. This principle is inherent in the very 

nature of an appeal, which is a retrial of the cause tried
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in a lower court, not of some new or different controversy.  
It is well settled with respect to appeals from justices' 

courts (Lee v. Walker, 35 Nebr., 689, 691; Western Cornice 
& Mfg. Works v. Mcyer, 55 Nebr., 440); also as to 

appeals in civil actions from the county court to the dis
trict court ( Darner v. Daggett, 35 Nebr., 695; Bishop v.  

Stevens, 31 Nebr., 786); as to appeals in election contests 
(Spurgin v. Thompson, 37 Nebr., 39); and as to appeals 

from the district court to this court (Norton v. Nebraska 
Loan & Trust Co., 40 Nebr., 394; Smith v. Spaulding, 40 
Nebr., 339). There can be no reason why it should not 

apply equally to appeals in probate proceedings. While 
we ought to be very liberal in construing objections to 

claims made in the county court, and ought not to apply 
technical rules of pleading to informal statements, it would 

be most unfortunate to make the proceedings in the county 

court formal and farcical. The intent of the statute is to 
require that all questions arising in the administration 

of estates be settled in that court as far as possible. Par

ties should be required to present their whole case fully 

and fairly in the court of original jurisdiction. No op

portunity should be afforded for mock contests in which 

neither side develops its case in good faith, followed by a 

substantial trial for the first time on appeal. We perceive 

nothing in the case of Stichter v. Cox, 52 Nebr., 532, which 

conflicts with this position. Usually, the attempt to raise 

new issues on appeal is disclosed by the pleadings before 

trial. In such case, objection must be made by motion 

directed at the pleadings, or the point is waived. Stichter 

v. Cox, supra,; First Nat. Bank v. Carson, 48 Nebr., 763.  

But in this case no pleadings were filed, and none were 

required. Where there are no pleadings in the district 

court, so that it can not be known in advance of trial that 

either party expects to raise issues not presented below, it 

is proper to object to evidence offered in support of such 

new issues at the trial; and the evidence is properly, ex

cluded in case it appears from the transcript that such 

issues are raised on appeal for the first time. Otherwise

NEBRASKA REPORTS. [VOL. 65102
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the rule that the cause must be tried on the issues pre

sented in the first instance would be deprived of all force 

by the mere circumstance that there were no pleadings.  

The claimant was entitled to presume that the estate 

would rely on the defenses raised in the county court. It 

had no reason to suppose anything else until the evidence 

in question was offered. As soon as the attempt was made 

to introduce new issues, it made prompt and explicit ob

jection. Moreover, the evidence offered did not tend to 

establish any valid defenses. The claims belonged to the 

bank when filed. The objection is that afterwards, and 

while in course of prosecution, they were assigned to other 

persons as a result of the bank's going into voluntary 

liquidation. But where a claim against an estate has been 

assigned after filing, it may be prosecuted in the name of 

the person by whom it was filed. Harman v. Harman, 62 

Nebr., 452. The evidence offered to prove that the calls 

were unnecessary or ill-advised was likewise inadmissible.  

If made in good faith for the purposes of the corporation, 
stockholders, when sued upon their subscription, can not 

question the necessity of or occasion for a call. The neces

sity or advisability of making it rests entirely with the 

directors or officers of the corporation to whom the power 

has been entrusted. Chouteau Ins. Co. v. Floyd, 74 Mo., 
286; Budd v. Multnomah Street R. Co., 15 Ore., 413, 15 

Pac. Rep., 659; 1 Cook, Corporations, sec. 113.  

Finally, error is assigned upon the refusal of the district 

court to grant leave for the filing of a supplemental answer 

setting up fraud in the voluntary liquidation of the bank, 
and a conspiracy to divide its assets, including the claims 

in question, among the other stockholders, while excluding 

the estate from all participation. This leave was asked 

during the progress of the trial, without notice and with

out tendering any answer. No reason whatever was shown 

for not making the application before trial. It would 

seem clear that a showing by affidavit should have been 

made, setting forth the existence of the facts sought to be 

pleaded and the reasons for so belated an application.
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The Code of Civil Procedure (sec. 149) provides: "Either 

party may be allowed, on notice, and on such terms as to 

costs as the court may prescribe, to file a supplemental 

petition, answer or reply, alleging facts material to the 

case, occurring after the former petition, answer or reply." 

Notice must be given, and a copy of the proposed pleading 

should be tendered. Have)eyer v. Paul, 45 Nebr., 373, 378; 

Killinger v. Hartman, 21 Nebr., 297, 313. The matter rests 

in the discretion of the trial court. Flagg v. Flagg, 39 

Nebr., 229, 232. Under the circumstances disclosed by 

the record there was no abuse of discretion in denying the 

application. We may say, also, that while counsel are 

very free with charges of fraud and wrong in the winding 

tip of the bank, their own offers of proof show pretty con

clusively that the estate has no ground of complaint. In

stead of putting the creditors to the delay and expense of 

a receivership to collect assets, litigate the claims growing 

out of calls on the stock, and wind up the bank, the other 

stockholders paid them off, and are evidently collecting 

the assets for their reimbursement. Such a proceeding 

injures no one. The creditors of the bank are paid. The 

debtors of the bank are in no way prejudiced by having to 

pay those who discharged its liabilities rather than the 

bank itself.  
It is recommended that the judgment be affirmed.  

BARNEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.
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COUNTY OF HARLAN, APPELLEE, V. EZRA S. WHITNEY 

ET AL., APPELLANTS.  

FILED JuNE 4, 1902. No. 11,701.  

Commissioner's opinion, Department No. 2.  

1. Principal and Surety: CREDITOR MAY ENFORCE SECURITIEs. A cred
itor is entitled to enforce for his own benefit any securities 
which the principal debtor has given his surety by way of in
demnity.  

2. Securities: TRusT: PAYMENT: PRINCIPAL OBLIGATION: OBLTGA

TliON: CREIToR. As such securities are deemed in equity to 
be held by the surety in trust for payment of the principal 
obligation, if the surety assigns them to the creditor, the 
latter may enforce them, although the surety could not have 
done so without first discharging such obligation.  

3. Bond: PRINCIPAL: CONVTINGENT LIABILITY: SURETIES: CONSIDERA

TION: MORTGAGE: INDEMNITY. The contingent liability of a 
principal to the sureties upon his bond, is a sufficient consid
eration to support a mortgage given to indemnify such sureties 
after execution and delivery of the bond, and before a breach.  

4. Deed: MORTGAGE: RECITAL: TRUSTEE: GRANTEE: SURETIES: PAROL 

EVIDENCE. Where a deed by way of mortgage recites that the 
grantee is trustee for sureties upon a bond of the grantor, parol 
evidence is admissible to identify the bond and the sureties 
referred to.  

5. County Treasurer: OFFICIAL BOND: SURETIES: INDEMNITY: MORT

GAGE. A mortgage given by a county treasurer to indemnify 
the sureties on his official bond is not illegal or void because 
at the time it was given the grantor was suspected of em
bezzling public funds, and the mortgage was given to protect 
the sureties in case a defalcation should ensue.  

6. -- : -- : : -- : SUBROGATION: ASSIGNMAIENT. Al
though a county may not demand of a county treasurer any 
other or further security than the bond required by law, such 
fact does not prevent it from taking advantage of securities 
given by the treasurer to the sureties upon his bond for their 
indemnity, either by way of subrogation or by procuring an 
assignment from the sureties.  

7. Limitation of Liability: CONSIDERATION RECITED. Where no in
tention so to limit it can be deduced from the face of the 
instrument or the circumstances of its execution, the security 
of a deed, absolute in form, given to indemnify sureties, is not
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limited to the formal mcney consideration recited, but extends 
to the full amount for which the sureties ultimately prove to 
be liable.  

8. Mortgage-Debt: PROCEEDINGS AT LAw: PRIMA-FACIE SHOWING.  

A prima-facie showing that no proceedings at law have been 
had for recovery of the mortgage-debt is sufficient, where no 
evidence is adduced to the contrary 

APPEAL from the district- court for Harlan county.  
ideard below before ADAMS, J. Affirmed.  

John Everson, for appellants.  

A. M. Beresford, contra,.  

POUND, C.  

Ezra S. Whitney, as treasurer of the county of Harlan, 
had given the required bond, with several sureties, for 
due performance of the duties of his office. Toward the 
end of his term a suspicion arose that he was short in his 
accounts. Thereupon, in order to indemnify said sureties, 
he and his wife executed a deed conveying the lands in con
troversy to one Roberts as trustee, reciting expressly that 
he was trustee for the sureties on said Whitney's official 
bond. A shortage having occurred as anticipated, the suc
cessor of the trustee conveyed said property to the county, 
which brought this suit, alleging that the deed was in
tended as a mortgage to secure said sureties and the county 
against loss, and praying foreclosure. A decree was ren
dered accordingly, from which this appeal has been taken.  

It is argued that there is no evidence to sustain the 
decree because the proof shows clearly that said convey
ance was intended to secure the sureties only, and there is 
no evidence in support of the allegation that it was in
tended for security of the county as well, nor is it shown 
that the sureties have paid the amount due on the bond.  
But it is elementary that a creditor is entitled to enforce 
for his own benefit any securities which the principal 
debtor has given his surety by way of indemnity. In 
equity, such securities are considered as held by the surety
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in trust for payment of the principal obligation. In a 
sense they belong to the creditor, and proof that they were 
given to indemnify the surety would be sufficient to sup
port the allegation that they were given for further 
security of the creditor, if such an allegation were neces
sary. Blair State Bank v. Stewart, 57 Nebr., 58, 63; Long

fellow v. Barnard, 58 Nebr., 612, 617. In the latter case 
it was held that "a mortgage given to indemnify a surety 

or guarantor is in legal effect a security to the owner of 
the debt, even though he did not originally rely on it or 
know of its existence." It follows that when the sureties, 
through their trustee, assigned the security to the county 

by conveyance of the land, the county could enforce it, 
although the sureties might not have done so themselves 
without first discharging the obligation. The security is 

regarded as given for discharge of that obligation, and 
must be applied thereon, either directly, or by satisfying 
those who have discharged it. Equity does not insist upon 

the circuitous procedure of payment by the sureties and 

enforcement by them. It looks to the substance, and will 

permit or even require an application upon the debt 

directly at suit of the creditor. Meeker v. Waldron, 62 
Nebr., 689.  

Several points have been urged against the validity of 
the deed, which require brief notice: 

It is said that there was no consideration, since the deed 

was made long after execution and delivery of the bond 

and before any breach. But it is clear that the contingent 
liability of the principal to his sureties was sufficient con

sideration for a mortgage. Longfellow v. Barnard, 58 
Nebr., 612, 618, and cases cited. The authorities relied 

upon by counsel have reference only to promises and con

tracts for indemnity, which are obviously governed by a 

different rule.  
It is claimed, further, that the deed is void for uncer

tainty, for the reason that it does not sufficiently designate 

or describe the beneficiaries. The deed recites expressly 
that the property is conveyed to the grantee "as trustee

VOL. 65] 107
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for the sureties on the official bond of the said Ezra S.  
Whitney." It was certainly competent to show by ex
trinsic evidence that Whitney was county treasurer, that 
he had given an official bond as such, and that his inten
tion in executing and delivering the deed was to secure 
the sureties thereon. Counsel argues that it appears 
Whitney held the office for two terms, and gave two bonds, 
and that there is nothing to show which bond was referred 
to. But the obvious purpose is to secure those sureties 
who stood in need of indemnity, and the evidence intro
duced by plaintiff shows that such was the grantor's intent.  
Parol evidence was admissible to show who were the sure
ties referred to as beneficiaries (Johnson v. Calnan, 19 
Colo., 168, 34 Pac. Rep., 905; Lee v. Methodist Episcopal 
Church of Ft. Edward, 52 Barb. [N. Y.], 116; Cole v.  
Satsop R. Co., 9 Wash., 487, 37 Pac. Rep., 700; Bartlett 
v. Remington, 59 N. H., 364; Bayles v. Crossnman, 5 Ohio 
Dec., 354), and also to identify the debt or obligation in
tended to be secured. Jones v. New York Guaranty & 
Indemnity Co., 101 U. S., 622; Clark v. Houghton, 12 Gray 
[Mass.], 38; Douglas v. Town of Chatham, 41 Conn., 211; 

Cutler v. Steele, 93 Mich., 204, 53 N. W. Rep., 521; Paine 
v. Benton, 32 Wis., 491.  

Next it is argued that the deed is void because at the 

time it was made the grantor was suspected of having 
embezzled public funds, and the parties contemplated em
bezzlement or defalcation, and sought to protect them
selves against the consequent liability. But the deed was 
not intended to permit Whitney to embezzle, or to protect 
him in so doing. The sureties did not agree to save their 
principal harmless in case he embezzled public funds. They 

were indemnified, not he. He gave them security against 
liability upon the bond which they had signed to permit 
him to enter upon his office. The purpose was to insure 
that the county get the moneys due it, not that its moneys 
should be abstracted with impunity.  

Finally, it is said that a county may not demand of a 
county treasurer any other or further security than the
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bond required by law. Granting this proposition, we are 
unable to see any reason why, after default in the con
ditions of such bond, the county may not take advantage 
of securities given by the treasurer to the sureties thereon, 
whether by way of suit for subrogation or by procuring 
an assignment from the sureties, as any other creditor 
might do.  

Counsel complains of the decree rendered for two fur
ther reasons: That the liability of the land mortgaged was 
not limited to the consideration recited in the deed, and 
that there was no sufficient proof that proceedings at law 
had not been taken to collect the amount due. Neither 
point is well taken. The recital of a comparatively trivial 
money consideration is obviously a. mere form. The deed 
states and the evidence shows that it was given to indem
nify the sureties. It was not intended to indemnify them 
to the extent of $1,000 only, but for the full amount for 
which they might ultimately prove to be liable, which was 
over $11,000. There is nothing on the face of the deed or 
in the evidence to indicate an intention to limit its security.  
to.the sum recited as consideration, and the recital, of 
itself, being clearly formal, could not have that effect. The 
petition contains the required allegation that no proceed
ings have been had at law. It appears in evidence that the 
sureties turned their security over to the county in settle
inent of the balance for which they were liable on the bond.  
After doing so they could not sue Whitney for anything 
secured by the deed, because, so far as they were concerned, 
the deed had already settled the liability it secured. The 
county could not sue at law on the bond, because it had 
taken the security in settlement thereof. In the absence 
of any evidence to the contrary, a prima.facie showing is 
enough. President & Directors Ins. Co. of North America 
v. Parker, 64 Nebr., 411.  

The decree is sustained by the evidence and is in accord
ance with law. We recommend that it be affirmed.  

BARNES and OLDHAM, OO., concur.

0
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

STATE OF NEBRASKA V. WILLIAM A. PAXTON ET AL.  

FILED JUNE 4, 1902. No. 12,217.  

Commissioner's opinion, Depattment No. 2.  

1. Law of the Case. The -rule that a decision of this court is the 
law of the case, not only as to the points expressly considered 
in the opinion but as to all matters necessarily involved in the 
judgment rendered, has not the same application where the 
evidence at successive trials of the same cause is so materially 
different as to affect the conclusions reached.  

2. Questions of Law. Where the evidence at a new trial is, or may 
be presumed to be, materially different from that at a trial al
ready reviewed by this court, in a subsequent review it will inves
tigate the record uninfluenced by the former decision, except 
so far as questions of law were there adjudicated, which apply 
equally to the evidence at each trial.  

3. Bond: CONSIDERATION. A bond executed pursuant to and in sub
stantial conformity with the provisions and requirements of a 
statute, needs no consideration to support it.  

4. Undertaking: STATUTE: CONTRACT: COMMox LAW. An undertak
ing not within the purview of the statute, may nevertheless be 
upheld as a common-law contract, if otherwise unobjectionable 
and supported by a consideration.  

5. Official Bond: APPROVAL: TIME. Under section 15, chapter 10, 
Compiled Statutes, an official bond must be approved, as well 
as executed and filed within the time fixed by law. Such ap
proval should come before filing, and neglect to procure approval 
of the bond renders the office vacant, if forfeiture is insisted 
upon, although the bond is duly executed and filed.  

6. : : : WAIVER: FORFEITURE. While approval of 
the oflicial bond of a state officer is not necessary to its validity 
as against the sureties thereon, but, as it is for the benefit of 
the public, may be waived, yet this waiver is for the state to 
make, and the unauthorized filing of a bond, without approval, 
does not preclude the state from claiming a forfeiture under 
said section 15, chapter 10, Compiled Statutes.  

7. - : - : GOVERNOR: SECRETARY OF STATE. The governor,
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not the secretary of state, is to approve the bond of a state 
treasurer. Hence, so far as the state is concerned, the filing of 
a treasurer's bond by the secretary of state, before it has been 
approved by the governor, does not dispense with the necessity 
of approval.  

8. Bond: DELIVERY: PRINCIPAL: SURETIES: ENFORCEMENT OF FOR
FEITURE. Unless and until the state declares and enforces a for
feiture, such bond becomes effective as against the principal 
and sureties from the time of delivery to and filing by the sec
retary of state, whether it is approved or not.  

9. Approval of Bond: IRREGULARITY. The approval of such bond 
after instead of before filing thereof is an "irregularity," within 
the purview of section 13, chapter 10, Compiled Statutes, and has 
no effect upon its validity.  

10. Quaere. If such bond is so approved after filing, quwre whether 
the approval may not be said to relate back to the time of filing, 
in the sense that it would waive the neglect to procure approval 
in the time fixed by law.  

11. Construction.of Statute. It seems a proper construction of sec
tion 15, chapter 10, Compiled Statutes, that the forfeiture therein 
provided is not incurred by failure to procure approval of an 
official bond within the time limited, provided such bond is filed 
in due time and is approved.  

12. Bond: APPROVAL: ADDITIONAL SURETIES: CONSIDERATION. Ap
proval of the bond in such case, and waiver of the forfeiture by 
permitting the principal to continue in and hold the office, is 
sufficient consideration for the undertaking of additional sure
ties who sign after filing, but before approval, for the purpose of 
procuring such approval and waiver.  

13. - : DELIVERY: ALTERATION: NEw BOND: LAST DELIVEnY. A 

bond can be delivered but once. If after delivery it is altered 
by the addition of further sureties, and again delivered, there is 
in effect a delivery of a new bond, which will take effect as 
such from the date of the last delivery.  

14. Material Alteration: RELEASE OF ORIGINAL SURETIEs. Addition 
of further sureties upon a bond after its execution and delivery, 
without the consent or knowledge of the original sureties 
thereon, is a material alteration thereof, which will -release 
such original sureties.  

15. Waiver: FOREITURES: CONSIDERATION: EsToPPEL. A waiver is 

an intentional relinquishment of known rights, and, except in 
case of waiver of forfeitures, requires either consideration or 
the elements of estoppel.  

16. Material Alteration: RATIFICATION. A material alteration, al
ready made, may be ratified and adopted subsequently; and in 
such case the instrument, as altered, will be binding.
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17. Ratification: Nmw CONSIDERATION. It seems that such ratifica
tion does not require a new consideration, but it must be made 
intentionally with respect to the very alteration relied on as a 
defense.  

18. Official Bond: SuRETIEs: RATIFIcATION AND ADOPTION. Sureties 
upon an official bond which has been delivered, but not yet ap
proved, who desire to have the bond approved and the principal 
retained in his office, may, to that end, ratify and adopt gen
erally all alterations which may be required for the purpose; 
and if they choose to do so and expressly agree to remain bound 
notwithstanding, their knowledge of the exact condition of the 
bond when they so agree becomes immaterial.  

19. Written Waiver: INTEPRETATION. A written waiver of alteration 
of a bond by addition of further sureties, executed by the original 
sureties thereon, imported on its face that the bond was in
complete and undelivered. It was in form a consent to the addi
tion of any names that might be procured in the future, but also 
contained a provision that the original sureties "are held as if 
said names had not been added." Construing such waiver, held, 
that whether additional sureties signed the boid before or after 
execution of the waiver was immaterial, since (1) if the bond 
was, as the paper indicated, incomplete and undelivered, the 
sureties might withdraw at any time before it was accepted, 
whether there had been an alteration or not, and (2) the fair 
interpretation of the instrument is that the sureties not only 
agreed generally to the addition of any further names that 
might be procured, until the bond was satisfactory to the state 
and was approved, but also ratified and adopted generally any 
and all alterations by addition of other names that had been 
made at the time they executed such waiver.  

20. Official Bond: FILING WITHOUT APPRovAL: RATIFICATION AND 

ADOPTION: CONSIDERATION. Where the official bond of a state 
officer has been filed, but not approved, and the sureties on 
such bond, in order to procure its approval and prevent for
feiture of the principal's office, ratify and adopt an alteration 
made by adding other sureties after delivery, there is a con
sideration therefor, if a consideration were to be held necessary, 
and the sureties remain bound.  

21. Pleading by Attorney General: APPARENT FoRc: THEORY OF 
LAw: TESTIMONY. A pleading drawn and filed by the attorney 
general on behalf of the state having been introduced in evi
dence as an admission, it is competent for him to testify to the 
theory of law upon which he drew and filed the same, for the 
purpose of explaining it and depriving it of its apparent force.  

22. State Treasurer: EvIDWcE: BooKs AND RECORDS. Books and 
records kept by a state treasurer and statements made by him 
and filed in the office of the auditor are prima-facie evidence
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against the sureties upon his official bond. They are not con
clusive, however, nor are, the sureties confined to impeachment 
of such books, records and statements; but they may show the 
facts as to when the defalcation occurred, and the amount 
thereof, in any way and by any testimony by which any other 
fact would be established.  

23. Time of Defalcation. In view of the several decisions in this 
cause, the sole remaining issue is whether the defalcation of the 
principal in the bond occurred during the last term, or in whole 
or part during his first term of office; and, if such defalcation 
occurred during his last term, the defendants are liable therefor.  

ACTION brought by the state in the district court for 
Douglas county, before BAXTER, J., against William A.  
Paxton and others, sureties on state treasurer's bond. The 
state zad defendants Brown, McNish and Ames, separ
ately prosecute proceedings in error. Reversed.  

Frank N. Proat, Attorney General, Norris Brown and 
William B. Rose, for the state.  

John C. Cowin, Frank T. Ransom, Robert Ryan and 
Frank Irvine, contra.  

John C. Cowin and Robert Ryan (E. E. Brown, also for 
himself), for plaintiffs in error, E. E. Brown et al.  

POUND, C.  

This cause is here for the third time. Four petitions in 
error are presented,-one by the state, plaintiff below, and 

one each by Messrs. Brown, McNish and Ames, defendants 
below. The several petitioners in error seek a review of 
tfhe third trial of this cause, at which a verdict and judg
itent were had in favor of the state and adverse to said de
fendants Brown, MeNish and Ames, and adverse to the 
state and in favor of the defendants Paxton, Swobe and 
Taylor. The general features of the case fully appear in 
the two prior reports. State v. Bartley, 56 Nebr., 810; 
Parton v. State, 59 Nebr., 460. Suffice it to say in this 
place that the defendants Brown, McNish and Ames were 

among those who signed the bond in suit originally, and 
15
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will be referred to hereinafter as the original sureties, 
while the defendants Paxton, Swobe and Taylor signed it 
subsequently and will be spoken of as the additional 
sureties.  

Both the state and the defendants Paxton, Swobe and 
Taylor rely in large part upon the two prior decisions of 
this court, and invoke the rule that such prior decisions 
become the law of the case and are to be followed in sub
sequent appeals. As a general proposition, it is well 
settled that a decision of this court becomes the law of 
the case not only as to the points expressly considered in 
its opinion, but as to all matters necessarily involved in 
the judgment rendered. Home Fire Ins. Co. v. Johansen, 
59 Nebr., 349; Nebraska Savings & Exchange Bank v.  
Brewster, 59 Nebr., 535; Todd v. Houghton, 59 Nebr., 538; 
Hayden v. Frederickson, 59 Nebr., 141; Richardson Drug 
Co. v. Teasdall, 59 Nebr., 150. This has been carried so 
far as to hold that it is not permissible for an appellate 
court, on a subsequent appeal of a cause, to reconsider and 
correct an erroneous decision made in the same case on a 
former appeal. Vittenberg v. Mollyneaux, 60 Nebr., 583.  
And the rule has been applied to decisions upon the suffi
ciency of evidence, when necessarily involved in a judg
ment here rendered. Todd v. Houghton, supra. But it 
refers only to questions expressly or necessarily adjudi
cated; and expressions of opinion respecting matters not 
actually involved in the decision reached, have no binding 
force. Tittembcrg v. Mollyncau, supra. Hence it would 
seem to follow that it has not the same applicatidn where 
the evidence at successive trials of the same cause is so 
materially different as to affect the conclusions reached.  
An adjudication resting on a particular state of facts is 
not an adjudication of the effect of materially different 
facts. The very purpose of a new trial is to ascertain the 
facts of the case anew. There is no requirement that the 
evidence be exactly the same and to exactly the same effect 
as at the former trial. Consequently, where the evidence 
at a new trial is or may be presumed to be materially dif-
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ferent from that at a trial already reviewed by this court, 
in a subsequent review it will investigate the record unin
fluenced by the forimer decision except so far as questions 
of law were there adjudicated which apply equally to the 
evidence at each trial. Lane v. Starkey, 20 Nebr., 586; 
Missouri P. R. Co. v. Fox, 60 Nebr., 531; State v. Cass 
County, 60 Nebr., 566; First Nat. Bank v. Grosshans.  
61 Nebr., 575. In the light of these principles, as the attor
ney general contends that the first decision in this cause, 
in which a judgment in favor of all the defendants was 
reversed, is a final and conclusive determination that the 
bond sued on is a valid obligation as against and binding 
upon all the defendants, and that the second opinion of 
this court requires the same conclusion, while the defend
ants Paxton, Swobe and Taylor urge that the second de
cision of this court requires their release, an examination 
of the issues and evidence, and the matters passed on by 
the court in its judgments, at the two former hearings, 
becomes necessary. This examination must be made from 
the reported opinions and the record now before us.  

The first decision is reported as State v. Bartley, 5C 
Nebr., 810. A verdict had been rendered in favor of i 
the defendants, and judgment thereon was reversed on 
two points-that two of the instructions given by the trial 
court permitted the jury to find or infer facts of which 
there was no evidence, and that the verdict, in so far as it 
was based on a negative finding upon the issue whether 
there had been a breach of the bond, was contrary to the 
evidence, to the instruction of the trial court and to the 
law. Both of these points involved solely the question 
whether there had been a default on the part of the prin
cipal and a breach of the conditions of the bond. The 
instructions complained of bore upon that issue, and the 
verdict was set aside because that issue had not been de
termined correctly. We may remark, therefore, by way 
of summary: None of the defenses now before us were 
passed on at the first hearing; as to the defendants now in 
the case, the sole defense was that no breach of the bond
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sued on had been established, or, at least, such was the 
only defense passed on; the judgment was reversed be
cause the verdict on this defense was' contrary to an in
struction of the court and to the evidence, and because in 
submitting this defense to the jury the court permitted 
them to consider two questions upon which there was no 
evidence.  

The second decision is reported as Paxton v. State, 59 
Nebr., 460. At the trial there under review the district 
court directed a verdict for the state, and judgment was 
rendered against all the sureties accordingly. The peti
tion alleged that the bond in suit was delivered to the gov
ernor on January 3, 1895, and on that day filed for record 
in the office of the secretary of state; that the bond was 
afterwards returned to Bartley, the principal therein, 
that he might obtain the signatures of additional sureties; 
and that on January 9 it was again handed to the gover
nor, who then approved it and filed it with the secretary 
of state. The original sureties denied that the bond was 
filed on January 3, and contended that they were not 
bound because the bond had not been accepted and ap
proved before that date,-that being the first Thursday 
after the first Tuesday in January of said year,-so that, 
under the decision in State v. Lansing, 46 Nebr., 514, the 
office to which the principal had been elected had become 
absolutely vacant before the bond was delivered. As to 
this defense, the court held that the evidence showed con
clusively that the bond was not filed in the office of the 
secretary of state until January 9, and did not take effect 
till that day; that, while Bartley had forfeited the office 
by failing to have his bond approved and filed on or before 
January 3, the state could waive its right to oust him, and 
elect to deal with him as treasurer; that the statute as to 
official bonds was designed for the protection of the public 
and not for the benefit of the sureties, and consequently 
that the latter could not be heard to object that the ap
proval and filing were not within the prescribed time. The 
defendant Brown contended further that the additional
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sureties signed without his consent, and that thereby he 
became released from his obligation. The evidence at the 

trial then under review had shown that the bond was not 

delivered till January 9. That being so, the court held 
that the written waiver hereinafter discussed gave rise to 

an inference that the bond had not yet been filed, and, as 

no officer had any right to demand additional sureties 

upon a state treasurer's bond after the same had been 

delivered and approved, the original sureties must have 

signed such waiver knowing, or at least believing, that the 

bond had not become effective. In such case, they either 

had notice of the alteration before delivery, or else con

sented to it after it was made a:_1 before delivery, and 

were clearly bound. The additional sureties, Paxton, 
Swobe and Taylor, claimed that the bond had already be

come effective and' the principal had entered upon his 

office when their signatures were obtained, and that their 

undertaking was of no force for want of consideration.  

But as they signed prior to January 9, and the evidence 

then before the court showed that the bond was not de

livered and filed and did not take effect till January 9, the 

defense failed. The judgment was reversed, however, 
because the sureties claimed further that the shortage 

occurred during Bartley's first term (they being bound, 
if at all, for his second term only), and the court directed 

a verdict for the state notwithstanding there was some 

competent evidence that the shortage, or portions thereof, 

took place during the first rather than the last term.  

NouVAL, J., dissented on points not now material, but held 

that the former decision, reversing a judgment in favor of 

the sureties, was an adjudication that the bond was a valid 

obligation, binding upon the parties and the court. To 

summarize: The evidence at the second trial was that the 

bond was delivered and hence became effective on January 

9; the defense of the original sureties was that the bond 

failed because it was not filed in time, and the office had 

thereby become vacant; the defendant Brown claimed 

further that he was released because the additional sure-
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ties signed without his knowledge or consent; the 
additional sureties claimed that the bond was complete, 
had been delivered, and had become effective before they 
signed, and that as to them there was no consideration; 
the defense of the original sureties failed because the state 
waived the forfeiture of Bartley's office, and the statutory 
provisions relied on were held to be for the benefit of the 
state, not of the sureties; the additional defense of the 
defendant Brown failed because the evidence showed the 
bond was not delivered till January 9, and the written 
waiver created an inference that he knew and believed the 
bond had not been delivered and was incomplete when he 
signed it; the defense of the additional sureties failed be
cause the evidence showed that the bond was not delivered 
till January 9, or after they had signed it; and, finally, the 
judgment-was reversed because a verdict was directed in 
the face of evidence sufficient to go to the jury tending to 
show a part of the shortage accrued during Bartley's first 
term.  

In the record now before us, the petition, among other 
things, alleges that on the 3d day of January, 1895, Bart
ley "duly gave and executed a certain bond of office as 
treasurer * * * and thereupon the said defendants 
* * * delivered said bond to the plaintiff by delivering 
the same to the secretary of state and causing the same to 
be filed in his office for record, * * * and said bond 
was thereupon on the same date duly filed for record in 
the office of the secretary of state of the state of Nebraska." 
This allegation as to the date when the bond was filed, 
which the defendants. contested on the second trial, seems 
to have been conceded at the last trial. They introduced 
no evidence to the contrary, and we have only the allega
tions of the petition and the fact that the bond bears 
the filing stamp of the secretary -of state, showing 
that it was received and filed for record January 3, 
1895, and recorded January 9, 1895, to fix the date.  
Undoubtedly, under general denials contained in the 
answers, the defendants might have proved or en-
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deavored to prove that the bond was not filed until 
January 9. But they did not see fit to do this, and it 
would seem that the state, having fixed the date in its 
petition, is in no position to insist that a later date, not 
shown by the evidence, be taken. Foley v. Holtry, 41 
Nebr., 563; McKee v. Wild, 52 Nebr., 9. It has been 
argued that we must not confuse the filing stamp or in

dorsement with the act of filing. But the indorsement is 
evidence that the bond was filed on the date named 
therein. Peterson v. Taylor, 15 Ga., 483; Engleman v.  

State, 2 Ind. [2 Carter's], 91; Powers v. State, 87 Ind., 144, 

148; Bettison v. Budd, 21 Ark., 578, 580. Nor can the 
state insist that the fact that the bond is afterwards found 
in Bartley's hands and in the hands of the governor for 
approval demonstrates it had not yet been delivered, so 

long as the petition in effect alleges a withdrawal from 

the files after delivery and a return and recording there
after. It is well settled that a return of a deed to the 
grantor for correction does not affect the original delivery.  

Hyne v. Osborn, 62 Mich., 235; Albert v. Burbank, 25 N.J.  
Eq., 404; Meeks v. Stillwell, 54 Ohio St., 541. 'In the same 

way, return of a bond to the principal in order that he may 
secure approval thereof, would not remove the effect of a 
delivery already made. Hence we must take it as settled, 
for purposes of the present hearing, that the bond was de

livered to the secretary of state for filing and was filed 

on January 3. In this condition of the evidence, the addi

tional sureties contended, and the court instructed the 

jury, that there was no consideration for the undertaking 
of those who signed after the bond had been filed and had 

taken effect and Bartley had entered upon his office pur

suant thereto. Following this instruction, the jury re

turned a verdict for the defendants Paxton, Swobe and 

Taylor. The original sureties contended, among other 

things, that they were released by the addition of the fur

ther sureties after the bond had been filed. To avoid this, 

the state pleaded and proved the written waiver, considered 

and set forth in the second decision in this court. This
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writing had been construed in that decision as importing 
on its face that the bond was incomplete and undelivered 
and that those who signed it so understood and believed.  
Accordingly, as the evidence then before the court showed 
that such was the condition of the bond at the time, the 

*court had passed upon the defense in question adversely.  
But at the last trial, as the evidence showed that the bond 
had been filed some days before this paper was signed by 
the original sureties, they offered to prove by the defend
ant Brown that the additional sureties had actually signed 
said bond after filing, and before the written waiver was 
signed, and that when the waiver was signed they were 
ignorant of such facts. This offer was rejected and no evi
dence of such facts was permitted to go to the jury. The 
state complains of the instruction whereby the jury were 
enabled to and did release the additional sureties, while 
the original sureties complain, among other things, of 
the exclusion of the evidence above described. To suii
marize: No question expressly passed on by this court 
at the first hearing is now presented; whereas the evidence 
at the second trial showed that the bond was filed on 
January 9, it now shows that it was filed on January 
3; although the defense of the additional sureties 
that there was no consideration for their undertaking, and 
the defense of the original sureties, based on the addition 
of other names after' delivery, were made at both the last 
trials, and were before this court at the second hearing, 
the rulings then made with respect thereto were predi
cated upon evidence which was held to establish conclu
sively that the bond was delivered on January 9; and the 
holding of this court at the second hearing, which might 
seem to justify and require the exclusion of the testim'ony 
offered by the original sureties at the last trial, proceeds 
expressly upon the theory that the bond was undelivered 
and incomplete when the written waiver was executed, as 
that paper itself indicated.  

For such reasons, and in view of the principles govern
ing the application of the rule as to the effect of prior de-
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cisions as law of the case, already discussed, we are of 

opinion that the sole possible occasion for invoking that 
rule in the case at bar is to be found in the decision at the 

first hearing, in which a general judgment in favor of all 

the defendants was reversed. It is manifest that if under 

the evidence then before the court, the sureties, or any of 

them, had an absolute defense and the bond was of no 

force to hold them, the judgment of reversal could not have 

been entered. On the other hand, the questions of law 

now before us are so nice, and depend so much in their 

application upon delicate points of fact, that, without 

knowing minutely what the evidence then was, we can not 

say that any of the questions now presented were neces

sarily involved in the first judgment of this court. More

over, there is no presumption that the evidence was the 

same as that now before us. Missouri P. R. Co. v. Fox, 60 

Nebr., 531. And, in any event, the very rule as to the effect 

of prior decisions in the same cause must operate to pre

vent us from giving to the first judgment in the case at 

bar the effect now claimed for it. At the second hearing 

one of the judges expressly dissented on the ground that 

the former judgment conclusively established the validity 

of the bond and was binding upon the parties and the 

court. But the majority of the court took the other view, 
treated the question as open, and passed on the defenses 

involving invalidity of the obligation on their merits.  

Here we have a clear adjudication that the first judgment 

did not have the effect ascribed to it. It is doubtful 

whether we have any right to review that holding at this 

time. Wittenberg v. Mollyneaux, 60 Nebr., 583. And, if 

we have such power, we have no disposition to exercise it, 

for we think the conclusion entirely sound.  

Taking up the cause on its merits, we have first to con

sider the defense of the three sureties who signed last.  

Briefly restated, their contention is that the consideration 

of the bond was that the principal be enabled to enter upon 

his office and receive the benefits thereof; that the official 

bond of a state treasurer becomes effective from the time
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when it is filed with the secretary of state; and that, as the 
bond in suit had been so filed for several days prior to the 
time when they signed it, and was a complete and binding 
obligation already, by virtue whereof, as this court ad
judged on the second hearing and the petition alleges, 
Bartley was already in office, there was no consideration 
for their undertaking. The bond of a state treasurer is 

governed by different rules from that of a county treas
urer. In the latter case there is statutory warrant for 
demanding and taking additional sureties at any time.  
Stoner v. Keith County, 48 Nebr., 279; Holt County v.  
Scott, 53 Nebr., 176. In the former case, "no officer of the 
state is authorized to demand additional sureties of the 
state treasurer after his official bond has been duly ap

proved and filed for record." Paxton v. State, 59 Nebr., 
4,10, 471. Since private seals have been abolished in 
this state, bonds in general are governed by the same 
rule as simple contracts, and require consideration. Keith 
County v. Ogalalla Power & Irrigation Co., 64 Nebr., 35.  
Statutory bonds, however, are an exception. A bond exe
cuted pursuant to and in substantial conformity with 
the provisions and requirements of a statute, needs no 
consideration. Thompson v. Blanchard, 3 N. Y., 335; 
Carpenter v. Mather, 3 Scam. [Ill.], 374; Shirley v.  
Byrnes, 34 Tex., 625; Richards v. Morse, 36 Me., 240, 241; 
Sterner v. Palmer, 34 Pa. St., 131; 6 Am. & Eng. Ency.  
Law [2d ed.], 684. But, in the case at bar, a bond, such 
as was required by the statute in every way except that 
it had not been approved, had been executed and delivered 
already. There was a statutory bond which had been 
effective for several days and upon which the sureties were 
holden, at least if the state chose to dispense with the re
quirement that it be approved. Consequently we are dis
posed to concede that, under the evidence now before us, 
the undertaking of the additional sureties required a new 
consideration. This must be so, whether we admit that the 
original bond required a consideration or not. If the con
tention of counsel as to the consideration of the original
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bond were correct, it would certainly follow that the un
dertaking of the additional sureties, entered into after 
delivery, was collateral and would require a further con
sideration for its support. Barnes v. Van Keuren, 31 
Nebr., 165. If, as we think, the original undertaking re
quired no consideration, yet, after the statutory bond had 
taken effect by delivery, no second statutory band could 
well be given. Certainly the statute will support but one 
bond for one official during one term of office. But if one 
such bond has been executed and delivered,-and it is not 
only the clear import of the statute, but the established 
law of this case that filing for record in the office of the 
secretary of state was a delivery (Paxton v. State, 59 
Nebr., 460),-the subsequent addition of further sureties 
makes in effect a new bond which must have a foundation 
of its own. Such new or additional bond is not known to 
the statute. The parties doubtless intended to execute a 
statutory bond. But assuming, as we well may, that the 
facts here disclosed are much more than a mere "irregu
larity," which would be disregarded under section 13, 
chapter 10, Compiled Statutes, it would seem that the 
only principle that may be invoked, under the evidence 
now before us, is the well-settled one that an undertaking 
not within the purview of the statute may nevertheless be 
upheld as a common-law contract, if otherwise unobjec
tionable and supported by a consideration. U. S. v. Hod
son, 10 Wall. [U. S.], 395, 4 Am. & Eng. Ency. Law [2d 
ed.], 671. Hence we agree with counsel for the additional 
sureties so far as they contend that a consideration for the 
undertaking of their clients must be pleaded and proved 
as the case now stands.  

Do the pleadings and proofs disclose such considera
tion? In passing upon this question we must look nar
rowly at the several decisions of this court upon the statu
tory provisions governing official bonds, for the reason 
that very much depends upon the party who is invoking 
the protection of such provisions or is seeking to enforce 
them. Counsel cite us to the several opinions of this court
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wherein it is held that after an official bond has been duly 

delivered, the sureties become bound and may not insist 

that it was not duly approved, and to the statements in a 

former opinion in this case that after a state treasurer's 

bond has been "approved and filed" no officer can demand 

additional sureties, and that after Bartley was "regularly 

inducted into office," no state officer could remove him.  

Paxton v. State, 59 Nebr., 460. These citations are relied 

upon as decisive. We do not so regard them. Because, in 

order to bind the sureties, if the state elects to dispense 

with approval,-a requirement designed for the benefit 

of the public alone,-delivery is sufficient of itself, it does 

not follow, when we look at the case from the standpoint 

of the state, that approval is an idle ceremony, not to be 

regarded in considering what the state might have done 

with respect to the office of treasurer between January 3, 

1895, and the time when the bond in suit was approved.  

Nor does it follow that we may eliminate the words "ap

proved" and "regularly" (which last includes approval of 

the bond) in the proposition laid down in the former opin

ion. These propositions had reference to evidence showing 

that the bond was approved prior. to filing, the filing hav

ing taken place on January 9. Now we have a case in 

which the bond was filed on January 3, but was not ap

proved for several days thereafter. In that respect, it is 

analogous to Holt County v. Scott, 53 Nebr., 176.  

Under section 15, chapter 10, Compiled Statutes, an 

official bond must be approved, as well as executed and 

filed within the time fixed by law. The statute clearly con

templates that approval shall come before filing. None 

the less it is clear from Holt County v. Scott, supra, that 

the validity of the bond is not affected by filing without 

or before approval, if the state is content to dispense with 

the requirement. This does not mean, however, that the 

state must dispense with it. The approval of the bond 

after instead of before filing, so far as the sureties are con

cerned, would be a mere irregularity, within the purview 

of section 13, chapter 10, Compiled Statutes, and would

[VOL. 65NEBRASKA REPORTS.124



VOL. 65] JANUARY TERM, 1902. 125 
State v. Paxton.  

have no effect upon its validity. But the statute expressly 
and directly provides that neglect to procure approval of 
the bond shall render the office vacant. o It is the intention 
of the statute that the official himself procure such ap
proval before he files the bond. Paxton v. State, 59 Nebr., 
460. . The state may not insist on forfeiture. Paxton v.  
State, supra. But this does not imply that it can not do 
so, and the clear import of the statute and of the decisions 
cited is that such failure to have the bond approved ren
ders the office vacant, if forfeiture is insisted upon, al
though the bond is duly executed and is filed within the 
prescribed time. The very ground on which the court 
holds that approval of an official bond is not necessary to 
its validity as against the sureties thereon, is that such ap
proval is for the benefit of the public and may be waived.  
Holt County v. Scott, supra; People v. Jokr,22 Mich.,461.  
In State v. Lansing, 46 Nebr., 514, 522, the court said: 
"Actions upon bonds given out of time and direct proceed
ings to oust an officer for failing to qualify according to 
law present very different questions." This is reiterated 
in Holt County v. Scott. In People v. Johr, the court said: 
"And though, as between the people of the state and the 
auditor general, the latter may have had no right to waive 
the required approval of the sureties in this case, yet when 
the people in their corporate capacity sue upon the bond, * * * there is no principle * * * which prohibits 
them * * * from waiving the approval." If the re
quirement is for the protection of the state, it is for the 
state alone to waive it,. and an unauthorized filing of the 
bond, without approval, can not preclude the state from 
claiming a forfeiture under said section 15, chapter 10, 
Compiled Statutes. The sole answer which counsel make 
to this proposition is the statement, to be found in the sec
ond opinion in the case at bar, that after Bartley was regu
larly inducted into office no state officer had the power to 
remove him. The statement is obvious and elementary.  
But it does not meet the case as it now stands. In Holt 
County v. Scott this court. said: "To entitle one



State v. Paxton.  

elected to an office requiring an official bond to be 
inducted into office, his bond must be approved and 
filed for record before his induction, and within the time 
fixed by statute." And, citing State v. Lansing, 46 Nebr., 
514, 522: "Section 15 clearly makes it the duty of the 
prospective officer to have his bond approved and, filed.  
His neglect to perform these duties operates his forfeiture 
of the right to claim or hold the office." Pp. 190, 191.  
The language of the statute is explicit: "If any person 
elected or appointed to any office shall neglect to have 
his official bond executed and approved as provided by 
law, and filed for record within the time limited by this 
act, his office shall thereupon ipso facto become vacant." 
Compiled Statutes, ch. 10, sec. 15. Hence, to be regularly 
inducted, under the provisions of chapter 10, Compiled 
Statutes, Bartley must have had his bond approved as 
required by law. Unless and until he did so, he was in the 
same situation as the respondent in State v. Lansing, 
supra.. The latter was in office. But a successor was 
elected and procured a judgment of ouster in quo warranto 
proceedings. If Bartley was in regularly, he was not to 
be removed. If he had failed to comply with the statutory 
requirements, he was liable to be ousted as was the re
spondent in State v. Lansing, at least until the defect was 
waived. For we think a distinction may well be made 
between total failure to comply with the statute in the 
time prescribed, as in State v. Lansing, supra, and a fail
ure to perform all of the acts required where, neverthe
less, the more important requirement of filing a bond has 
been seasonably met. In the one case it can hardly be 
said that the filing of-a bond out of time would relate back 
to the date when it should have been filed. In the other 
case, the timely filing of a sufficient bond being the sub
stance of the requirement, if such a bond is seasonably 
filed and afterwards proves sufficient and is approved, 
there is sound reason for holding that th' approval relates 
back to the date of the filing. Holt County v. Scott, supra.  
This view of the provisions of the statute, however, which
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seems to follow from Holt County v. Scott and Paxton v.  
State, in no wise dispenses with the requirement that the 
bond be approved. The state may and should insist 
upon it.  

In Paxton v. State it is pointed out, and the statute 
clearly so provides, that delivery is to be made, not to the 
governor, but to the secretary of state. The duty of the 
governor is to pass upon the .sufficiency of the sureties.  
The duty of the secretary of state is to receive and file the 
bond when approved. He ought not to file the bond until 
it is so approved. Yet it is obvious that in fact he may 
do so, just as he may in fact neglect or improperly dis
charge any duty imposed on him. And in such case the 
delivery of the bond is good and the instrument becomes 
effective from that date. Holt County v. Scott, supra.  
But if the governor can only approve the bond, it is 
equally true that the secretary of state can do no more 
than receive, file and record it. The governor, not the 
secretary of state, is to approve the bond of a state treas
urer. Compiled Statutes, ch. 10, sec. 6. Hence, so far as 
the state is concerned, the filing of a treasurer's bond by 
the secretary of state, before it has been approved by the 
governor, does not dispense with the necessity of approval.  
Unless and until the state declares and enforces a for
feiture, such a bond becomes effective as against the prin
cipal and sureties from the time of delivery to and filing 
by the secretary of state; and, as we have seen, approval 
after instead of before filing is a mere irregularity which 
could not affect its validity.  

What, then, is the effect of approval of a bond, filed in 
time, but not approved till after filing and after expira
tion of the time fixed by law? In our opinion there would 
be sound reason for holding, if necessary, that in such 
cases the approval relates back to the time of filing in the 
sense, at least, that it waives the neglect to procure ap
proval in the time fixed by the statute. The bond was 
filed in due season. It turned out to be sufficient and was 
approved. Why should not this approval cure the defect?
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In Holt County v. Scott, 53 Nebr., 176, 199, this court 
said: "There is another argument which might be urged 

as establishing the validity and potency of the bond in 

suit, viz., that, when filed in time, as was this one, a later 

approval relates back to the time of filing, and will be 

considered as done of that date. This is on the ground 

that where there are several acts which may be said to be 

concurrent, required to be done to make or complete a 
matter or thing, then the dominant act,-in this case, the 

delivery,-shall be preferred, and to it the other acts have 

relation. Supporting this doctrine are State v. Tool, 4 

Ohio St., 553; Drew v. Morrill, 62 N. H., 23. * * * If 

there ever were cases in which the doctrine of relation 

should be invoked and apply, it is probably in actions of 

the nature of this." See, also, Seymour v. Van Slyck, 8 

Wend. [N. Y.], 403. It should be observed, also, that we 

may well construe the statute to require only that the 

bond be filed in time and that it be approved. The lan

guage of said section 15 is that the officer shall "have his 

official bond executed and approved as provided by law, 
and filed for record within the time limited by this act." 

Consequently, if the bond is filed in time and is approved, 
whether before or after filing and whether in or out of 

time, there is ample basis in the statute for holding that 

the provisions thereof are fully complied with. In that 

view, subsequent approval of a bond seasonably filed 

would perfect the official's title to his office. He would be 

regularly in office and no one could remove him. But, 

however this may be, it is thoroughly settled that failure 

to procure approval in time, or even to procure it at all, 

may be waived. Holt Corunty v. Scott, supra; Paxton v.  

State, 59 Nebr., 460. This is a waiver of a substantial 

power provided for the protection of the state. The state 

is not bound to waive it. A hasty, unadvised or collusive 
filing, without prior approval, can not be said to waive it; 

but obviously when it is waived, the waiver may be a con

sideration. Hence we think that the approval of the bond, 
In such a case, and waiver of the forfeiture by permitting
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the principal to continue in and hold the office, is sufficient 
consideration for the undertaking of additional sureties, 
who sign after filing, but before approval, for the purpose 
of procuring such approval and waiver. We are unable to 
see that this h6lding in any way contravenes the very 
proper observation of SULLIVAN, J., in Paxton v. Stat6, 
59 Nebr., 460, 471: "No officer of the state is authorized to 
demand additional sureties of the state treasurer after 
his official bond has been duly approved and filed for 
record. Sureties signing under such circumstances are 
not bound, there being no consideration for their promise." 
This proposition is self-evident. As the opinion well puts 
the case: "The sole motive for giving the bond was to 
establish Bartley in the office of treasurer; and, if that 
end had already been accomplished, the procurement of 
additional sureties would have been an idle ceremony-a 
vain and useless act." So it would if Bartley was impreg
nably established in office. But, as we have seen, he was 
not so established until his bond had been approved. He 
could not establish himself in office beyond possibility of 
disturbance by filing an insufficient bond. The state could 
oust him, if it chose. Because the state might waive ap
proval and hold the sureties it does not follow that it 
was bound so to do. The observations quoted are ex
pressly predicated upon approval of the bond prior to the 
new undertaking. They do not imply that the governor.  
might not insist on a better and stronger bond, before 
giving his approval, merely because the bond tendered 
had been placed on file.  

The petition alleges delivery of the bond on January 3, 
the subsequent attempt to procure approval by the gov
ernor, the signing by the additional sureties on January 8, 
the approval on January 9, and proceeds: "And said 
governor, relying on said instruments in writing, * * * 

as well as upon the said bond and the execution and de
livery thereof by all the said defendants, approved said 
bond and permitted the said Bartley to continue in the 
office of said treasurer and enjoy the emoluments and per

16
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quisites thereof." This clearly states a consideration, and 
we think the testimony of Governor Holcomb tends to 
establish it. The court erred, therefore, in instructing 
that there was no consideration for the undertaking of the 
additional sureties, if they signed after the bond was filed; 
and by reason of that error the judgment in favor of the 
defendants Paxton, Swobe and Taylor should be re
versed.  

We come next to the rulings of the court upon the evi
dence offered by the original sureties. It will be remem
bered that the petition sets up a signing by the additional 
sureties after the bond as it first stood had been filed, but 
alleges that the original sureties, in order to procure ap
proval of the bond and prevent forfeiture of the principal's 
office, signed written waivers whereby they consented and 
agreed to the additional signatures. It further alleges a re
delivery after the additional sureties had signed and the 
bond had been approved. The testimony established that 
the bond was filed January 3, that the additional sure
ties signed after January 5, and that the bond was ap
proved and refiled January 9. We think the theory of the 
pleader was entirely sound. A bond can be delivered but 
once. If after delivery it is altered by the addition of fur
ther sureties, and is again delivered, there is in effect a 
delivery of a new bond, which will take effect as such from 
the date of the last delivery. Malarin v. U. S., 1 Wall. [U.  
S.],282; Prettynan v. Goodrich, 23 Ill., 330, 331; Stiles v.  
Probst, 69 Ill., 382. In such a case, for reasons already set 
forth, there would doubtless have to be a consideration for 
the undertaking of the original sureties to remain bound.  
The petition alleges and the proof establishes that there 
was such consideration, in that it was entered into to' 
procure approval of the bond and hold the principal in his 
office. But the original sureties insist that as they became 
bound and the bond took effect, as to. them, from the date 
of filing, if the state chose to hold them, they would be 
released by the addition of further sureties after that date 
without their knowledge and consent, and if such was the

130 , NEBRASKA REPORTS. [VOL. 65



VOL. 65] JANUARY TERM, 1902. - 131 
State v. Paxton.  

fact, and they were ignorant of it when they signed the 
waiver relied upon by the state, they can not be held to 
have waived an existing alteration, nor to have ratified 
and adopted the instrument as altered, by merely consent
ing to an alteration to be made in the future. Hence they 
contend that they should have been allowed to prove when 
the additional sureties signed the bond, and to show that 
the waiver was executed subsequently in ignorance of 
what had been done. Most of the propositions of law 
which are urged on their behalf may be conceded. It is 
obvious that the addition of further sureties upon the 
bond, after delivery, if without the knowledge and consent 
of those already bound thereon, was a material alteration 
which would release the latter from their obligation.  
Stoner v. Keith County, 48 Nebr., 279. It is true, also, 
that a waiver is an intentional relinquishment of a known 
right, and, except in case of waiver of forfeitures, requires 
either consideration or the elements of estoppel. "Knowl
edge of the existence of a right or defense, and the inten
tion to relinquish it, must concur in order to estop a party 
by waiver." Hamilton v. Home Fire Ins Co., 42 Nebr., 
883; Livesey v. Omaha Hotel Co., 5 Nebr., 50. It is not 
enough to show that there was a consideration. It must 
appear that the right was known and intentionally re
linquished, or else that the circumstances are such as to 
create an estoppel. But there is another, and we think a 
better, way to look at the transaction in question. A 
material alteration already made, may be ratified and 
adopted subsequently, and in that case the instrument, as 
altered, will be binding. 2 Brandt, Suretyship & Guar
anty, see. 384. It has been held that such ratification and 
adoption of the altered instrument is, in substance and 
effect, a new agreement, and requires a new consideration.  
Warren v. Fant, 79 Ky., 1; Wilson v. Hayes, 40 Minn., 531, 
42 N. W. Rep., 467. The weight of authority, however, 
seems to sustain the position that no new consideration 
is required. Pelton v. Prescott, 13 Ia., 567; Montgomery 
v. Crossthwait, 90 Ala., 553, 8 So. Rep., 498; 2 Brandt,
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Suretyship & Guaranty, sec. 384. A recognition of the 
validity of the instrument, with knowledge of the altera
tion, will suffice. Stewart v. First Nat. Bank, 40 Mich., 
348; Jackson v. Johnson, 67 Ga., 167. Ordinarily, of 
course, such ratification presupposes and requires knowl
edge of the exact facts. Such knowledge is'one of the ele
ments of any ratification. Cram v. Sickle, 51 Nebr., 828; 
Henry d& Coatsworth Co. v. Halter, 58 Nebr., 685; Bullard 
v. De Groff, 59 Nebr., 783. As a consequence, acts which 
otherwise would amount to ratification of an alteration 
will not be given such effect if done in ignorance of the 
actual condition of the instrument. Boalt v. Brown, 13 
Ohio St., 364; Cutler v. Rose, 35 Ia., 456; State v. Church
ill, 48 Ark., 426, 444; Benedict v. Miner, 58 Ill., 19; Mc
Daniel v. Whitsett, 96 Tenn., 10, 33 S. W. Rep., 567; Bell 
v. Gardiner, 4 Man. & G. [Eng.], 11. The ratification 
must be made intentionally, with knowledge of and with 
respect to the very alteration relied on as a defense.  
Henning v. Werkheiser, 8 Pa. St., 518. But we think it is 
no less clear that sureties upon an official bond which has 
been delivered, but not yet approved, who desire to have 
the bond approved and the principal retained in his office, 
may, to that end, ratify and adopt generally all alterations 
which may be required for the purpose; and if they choose 
to do so, and expressly agree to remain bound notwith
standing, their knowledge of the exact condition of the 
bond when they so agree becomes immaterial. This case 
presents, in substance, such a condition. The written 
waiver signed by the original sureties is set forth in full 
in the opinion in Paxton v. State, 59 Nebr., 460, 471. It 
was carefully considered in that opinion, and its proper 
construction was determined. It is the law of this case 
that the instrument imports on its face that the bond 
remained incomplete and undelivered, and gave the orig
inal sureties notice of such fact. If such was the fact at 
the time the waiver was executed, it clearly could not 
matter whether the names of further sureties were added 
to the bond before or after said date. Paxton v. State,
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supra. But, even though the bond had been delivered and 
filed, yet if the sureties believed it to be incomplete and 
undelivered, so that they might withdraw at any time, 
whether there had been an alteration or not, and in this 

belief they made no attempt to withdraw, but took steps 
to remain bound, it is strong evidence that their purpose 
and intent was to ratify, adopt and approve all alterations 

-by adding other names-which their principal might 
have to make in order to procure approval and acceptance 

of his official bond. The terms of the waiver itself strongly 

confirm this view. Although in form a consent to the ad

dition of any names that might be procured in the future, 

it contains also a provision that the original sureties "are 

held liable the same as if said names had not been added," 

which is of no apparent force or meaning unless it was 

intended to meet alterations already made. Under the 

circumstances surrounding its execution, we think the 

fair interpretation of the instrument is that the sureties 

not only agreed generally to the addition of any further 

names that might be procured, until the bond was satis

factory to the state and was approved, but also ratified and 

adopted generally any and all alterations by addition of 

other names that had been made at the time they signed 

such waiver. This being so, whether the additional sure

ties signed the bond before or after execution of the 

waiver was immaterial. If the bond had been filed but 

not approved, and the sureties, in order to procure its ap

proval and prevent forfeiture of the principal's office, 
adopted and ratified an alteration made by adding other 

sureties after delivery, there was a sufficient considera

tion therefor, if a consideration were to be held necessary, 

and the sureties would remain bound. For these reasons, 
we think the court did not err in excluding the evidence 

offered.  
A further defense was interposed, on behalf of all the 

defendants, to the effect that the defalcation of the prin

cipal in the bond occurred during his first term, and not 

during the second term, for which alone the defendants are

VOL. 65] JANUARY TERM, 1902. 133



NEBRASKA REPORTS.

State v. Paxton.  

holden. In support of this defense they introduced a peti
tion drawn and filed by the attorney general on behalf of 
the state, in which it was alleged that the defalcation took 
place during Bartley's first term, and that the sureties 
upon another bond were liable therefor. The attorney 
general who drew and filed said petition was called as a 
witness and testified, over objection, as to the theory of 
law upon which he proceeded. We know, without being 
told, that at the time he brought the action there was room 
for doubt as to the legal effect of certain phases of a settle
ment whereby Bartley became chargeable with moneys 
received during his first term. His testimony is: "In 
view of the two decisions of the supreme court, one in the 
Jenal Case* and one in the case of State v. Hill,t I re
garded the settlement referred to by you in your question 
as one involved in much doubt; under the Jenal Case I re
garded it as insufficient; under the Hill Case I regarded 
it as sufficient. I did not know which view the supreme 
court would take when the case got there, and conse
quently I prepared myself for either view." The purpose 
of this evidence was to explain the petition relied upon by 
defendants as an admission, and to deprive it of its ap
parent force as such. The understanding with which an 
admission was made may always be shown to affect its 
weight. And this is no less true where misunderstanding 
of the law is asserted in explanation. Prater v. Frazier, 
11 Ark., 249; Solomon v. Solomon, 2 Ga., 18; Moore v.  
Hitchcock, 4 Wend. [N. Y.], 292.  

In charging the jury with respect to the issue whether 
the defalcation took place during the first or the second 
term of the principal, and upon the question of the amount 
for which the sureties were liable, the trial court stated 
that certain books and records kept by Bartley as treas
urer, and certain statements made to the auditor, should 
be accepted as conclusive evidence of the matters appear
ing therein, unless the defendants impeached them and' 
showed them to be incorrect. We think this instruction 

* Cedar County v. Jenal, 14 Nebr., 254. t 47 Nebr., 456.
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was erroneous; and, in view of the decision in Paxton v.  
State, 59 iNebr., 460, and the character of the evidence re
lied upon by defendants on the issue in question, it must 
have been prejudicial. The defendants offered two peti
tions filed on behalf of the state in other actions, one of 
which alleged a shortage during Bartley's first term, and 
the other that the sum of $201,884.05, sued for in this 
action, among other items, was still' in the Omaha Na
tional Bank, and had never been withdrawn therefrom.  
They also relied on an admission of Bartley's successor 
as to the whereabouts of such sum. In Paxton v. State, 
supra, it was held that these admissions were sufficient to 
make a case for the jury and that their weight was for .a 
jury to determine. But the instruction in question had 
the effect of removing them from the case. It required 
the defendants to show that the books, records and state
inents were incorrect, and made the entries and items 
therein conclusive, unless successfully impeached. The 
jury may well have inferred that this must be done di
rectly. In any event the instruction not only misstates 
the law, but amounts to a charge upon the weight of the 
evidence. The books, records and statements were prima
facie evidence only. They were not conclusive under any 
circumstances, nor were the sureties confined to impeach
ing them by showing that the entries therein were incor
rect. They might show the facts as to when the defalca
tion occurred, and the amount thereof, in any way and by 
any testimony by which any other fact would be estab
lished. Van Siclcel v. Buffalo County, 13 Nebr., 103, 120; 
Albertson v. State, 9 Nebr., 429; 2 Brandt, Suretyship & 
Guaranty, sec. 628. It is true that the relative weight of 
these entries as against the admissions relied on by de
fendants was very great. But the court had no power to 
charge upon this point, and no reasonable juror needed 
to be so informed. The instruction was so phrased as to 
convey to the lay mind an impression that defendants' 
evidence was of no force at all, because not directed to the 
books, records and statements themselves. In no view 
can it be upheld.
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As this cause has been tried three times, and the several 

principles of law applicable to many phases of the testi

mony werd elaborately worked out in a former opinion, 
it may not be amiss to say that, in our judgment, in view 

of the several decisions which have been rendered, but one 
issue is left to be tried. As we see it, the sole remaining 
issue is whether the defalcation of the principal in the 

bond occurred during his last term, or in whole or in part 

during his first term. If it occurred during his last term, 
all the defendants are liable therefor. This proposition 
has become the law of the case.  

We recommend that the judgment be reversed and the 
cause remanded for a new trial as to all the defendants.  

BARNES, C., concurs. OLDHAM, C., having been of coun
sel, did not sit.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
and the cause is remanded for a new trial as to all the 

defendants.  
REVERSED AND REMANDED.  

HOLCOMB, J., took no part in the decision.  

NoTE.-Law of the CGase.-Rule in Supreme Court.-Rule in District 

Court.-The doctrine of the law of the case as applied to a review

ing court is: The determination of questions presented to the court 

become the law of the case, barring a ra-examination upon a subse

quent review. In City of Basting v. Foxworthv, 45 Nebr., 676, Commis

sioner IRVINE reviews the previous decisions of this court upon 

this point and modifies the doctrine, holding that the court in such 

ease should reverse its, former ruling when manifestly wrong. This 

decision has subsequently been repeatedly practically, though not 

expressly, overruled. Coburn v. Watson, 48 Nebr., 257; Fuller v. Cun

ningham, 48 Nebr., 857; Omaha Life Ass'n v. Kettenbach, 55 Nebr., 330; 

Mead v. Trschuck, 57 Nebr., 615; Hayden v. Frederickson, 59 Nebr., 141; 

Richardson Drug Co v. Teasdall, 150; Wittenberg v. Mollyneaus, 203; Rome 

Fire Ins. Co. v. Johansen, 349; Todd v. Houghton, 538, Leavttt v. Bell, 

595; Wittenberg v. Mollyncaux, 60 Nebr., 583; State .v. Commissioners of 

Cass County, 566; Barker v. Wheeler, 470; Motley v. Motley, 593; Missouri 

P. 1?. Co. v. Fox, 531; Chicago, B. & Q. R. Co. v. Yost, 61 Nebr., 530; 

Anheuser-Busch Brewing Ass'n v. Hier, 582; Smith v. Neufleld, 699, 701; 

Holt v. Schneider, 370; Perry v. Baker, 841; Bank of Stockham v. Alter,
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359; School District v. Fiske, 3; Barton v. Skull, 62 Nebr., 570. And even 
in a criminal prosecution. Argabriglt v. State, 62 Nebr., 402. This 
rule of law of the case does not apply to nisi-prius courts. Perry 
v. Baker, 61 Nebr., 841, 845. overruling Marin v. Weider, 31 Nebr., 774.  
-W. F. B.  

THOMAS MCBRIDE, APPELLANT, V. GEORGE WHITAKER ET 

UX., APPELLEES, IMPLEADED WITH WILLIAM H. KIL
GORE E1 UX., APPELLANTS.  

FILED JUNE 4, 1902. No. 11,090.  

Commissioner's opinion, Department No. 3.  

1. Riparian Rights: GRANT: AD FILum AQuE. Grants of land 
bounded upon a river not navigable carry with them the ex
clusive right and title of the grantee to the centre of the 
stream, unless the terms of the grant clearly denote the inten
tion to stbp at the bank or margin of the river; the rule of 
the common law being that proprietors of land adjoining public 
rivers not affected by the flow of the tide own the soil ad ftluni 
aqua.  

2. Grant by General Government: ISLAND. A grant of land bounded 
upon a non-navigable river, made by the general government 

with reference to the plat of the survey, which shows a mean
dered line along the river bank, conveys to the grantee title 
to such unsurveyed islands or parts of islands as lie within 
that limit.  

3. Public Lands: CORRECTIoN or SURVEY: POLITICAL DEPARTMENT OF 

GENERAL GOVERNMENT: COLLATERAL ATTACK. The power to make 

and correct surveys of the public lands belongs exclusively to the 
political department of the general government, and a plat of a 
survey made and approved by that department can not be im
peached in the courts, except upon a direct proceeding for that 
purpose.  

4. Action Quia Timet: EQUITY SIDE OF DOCKET: DEFENDANT'S Aw

sWER: ESTOPPEL. A party defendant in an action to quiet title, 

can not be heard to complain that the action was brought on 
the equity side of the docket, when by his answer he has in
voked the action of the court in his own behalf.  

APPEAL from the district court for Buffalo county.  
Heard below before SULLIVA14, J. Reversed.



McBride v. Whitaker.  

Willis D. Oldham, J. M. Easterling, H. M. Sinclair, E.  
C. Calkins and H. V. Calkins, for appellants.  

Frank E. Beeman and Fred A. Nye (Hamer & Hamer, 
on motion for rehearing), contra.  

DUFFIE, C.  

The northeast quarter of section 12, township 8 north 
of range 15 west, in Buffalo county, Nebraska, is inter
sected by a channel of the Platte river, known as "Mos
quito channel." That part of the section lying north of 
this channel was surveyed into one full forty-acre tract, 
and two fractional lots, numbered on the government plat 
as 6 and 7. That part of the quarter section south of the 
channel consists of a fractional lot marked on the govern
ient plat as lot 8. About midway between these lots in 
the centre of the channel is an island which was never 
surveyed, and McBride, the owner of lot 8, and Kilgore, 
who claims to be the owner of lots 6 and 7, each claim title 
to a portion of this island, asserting that their grant of 
the fractional lots above mentioned gave them title to the 
thread of the channel, including all islands or parts of 
islands embraced within this limit. McBride and Kilgore 
could not agree upon a division of the island, and the pos
session thereto shifted between them, but for many years 
previous to 1897, one or the other of these parties has been 
in the actual possession of the island. In April, 1897, the 
defendant Whitaker took possession of the island, and 
has had actual possession from that time. This action 
was brought by the appellant McBrtide to quiet his title 
to so much of the island as might fall within the terms of 
his grant; his petition alleging that the meandered lines, 
as shown by the field notes, do not coincide with the banks 
of the said Mosquito channel as they now exist, and that 
there is a controversy between the plaintiff and the de
fendant Kilgore as to where said boundary line should be 
located. He asks that the boundary line be ascertained 
and established by the court, and his title established as
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against the claim of Kilgore. Whitaker was made a party 
defendant in this action; it being alleged in the petition 
that Whitaker had moved upon the island and erected a 
house thereon, and made claim to the ownership thereof.  
The court made certain findings of fact and conclusions of 
law, upon which judgment was entered, from which judg
ment and decree the plaintiff McBride and the defendant 
Kilgore have appealed to this court.  

The court's findings are as follows: 
"That the plaintiff, McBride, at the time of the bringing 

of this suit, was the owner of lot eight (8) in section 

twelve (12), township eight (8), range fifteen (15), in 

Buffalo county, Nebraska; that he made the original entry 

therefor and obtained title to the same by the United 

States patent, and has been in the open and notorious 

possession of the same for fifteen or twenty years. The 

court further finds that the defendant W. H. Kilgore at 

the beginning of this suit and for a long time prior thereto, 
was the owner of lots 6 and 7 in said section; that he be

came the owner of the same by virtue of a deed to him 

from the original patentee of said tract, and that he had 

been in possession of the same for more than ten years 
prior to the bringing of this suit; that said tract of land, 
with other land, was within the extreme channels of the 

Platte river, and that lying between lots 6 and 7 on the 

north, and lot 8 on the south, was a tract of land in said 

section 12 of about 22 acres entirely surrounded by certain 

channels in the Platte river, and which is the tract of land 

in dispute herein; that the government surveyor when 

originally surveying said lots 6 and 7 did not actually sur

vey the meander line forming the south line of lots 6 and 

7.as they were required to do, but that instead of making 

an actual survey of said meander line along the said chan

nel bordering on said lots 6 and 7, they falsely show upon 
the map made by them that they had done so, and located 
upon said plat what they supposed to be the true meander 

line of said lots 6 and 7; that they never made an actual 

survey of the north meander line of said lot 8, but indi-
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cated upon the plat made by them what they supposed 
was the meander line of said lot 8; that they never actually 
surveyed the meander lines of said tract of land lying be
tween lots 6 and 7 on the one side and lot 8 on the other 
and which tract is spoken of in the evidence as an island, 
but that they indicated upon the plat the general outlines 
of said island as they understood it to be. The court fur
ther finds that said channels bordering said tract in dis
pute, the one being on the south of lots 6 and 7, and the 
other on the north of lot 8, are substantially the same now 
as they were at the time the original survey was made, and 
that said channels are substantially as shown by the plain
tiff's plat marked 'Plaintiff's Exhibit A' offered in evi
dence. The court further finds that the defendant Kilgore 
at all times since he became the owner of said lots 6 and 7, 
claimed to be the owner of the tract in dispute as part of 
his said lots 6 and 7; that such claim had not extended 
over the period of ten years at the bringing of this suit; 
that he had possession during a part of the time of all of 
said tract, and all the time a part of said tract; that Mc
Bride, ever since he obtained his final receipt to lot 8, has 
claimed to be the owner of a part of said island; that they 
together have had the title to lots 6 and 7 on the one side 
and lot 8 on the other, and have had possession of the 
island for more than ten years prior to the bringing of 
this suit, but that they were contending between them
selves during said period as to what part of said island 
each should have, and did not agree. The court further 
finds that the south line of said lots 6 and 7 is the channel 
line as shown in Exhibit A and that the north line of said 
lot 8 is the channel bounding it on the north as shown in 
said Exhibit A. As a matter of law, the court concludes 
that said island should have been surveyed by the govern
ment surveyor; that it was a neglect of duty on their part 
not to survey the same; that the title to said island still 
remains in the United States; that it was never the inten
tion of the government at the time it gave the patent to 
said lots 6 and 7 to convey any part of the island, nor was
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it the intention of the government to convey it to the 
patentee of lot 8; that the only interest the defendant 
Whitaker has in said land is that he claims the right to 
enter the same as a homestead, and that his right is only 
what possession would give him, and that he has no title 
thereto. The court further concludes as a matter of law, 
that the government is not bound by the failure of the sur
veyor hired to do this work by his neglect to perform his 
duty, and that his failure to actually survey said island 
did not thereby give the parties to whom the government 
granted the land on either side thereof any right to it." 

We doubt very much whether the petition presents a 
case of equitable jurisdiction. The fact that the plaintiff 
McBride and the defendant Kilgore each claim ownership 
of a part of the island in dispute, but can not agree upon 
the division to be made thereof, does not, in our opinion, 
present any matter for the equitable interference of the 
court. Conceding, as we think we must, that as between 
themselves their claim to ownership of the island is a 
valid and legal claim, and passes to them with the grant 
of land along the shore of the channel, the fact that the 
dividing line between them is in dispute, is not a matter 
concerning which the equitable jurisdiction of the court 
may be invoked. Each concedes to the other the owner
ship and legal title to a portion of the island. The only 
matter in dispute between them is the establishment of a 
dividing line, and this is certainly a matter which a court 
of law has full power and authority to adjust. Both 
parties have, however, treated the action as one to quiet 
title, and it was held in Mollie v. Peters, 28 Nebr., 670, that 
"When both parties to a suit by their pleadings claim title 
to the same tract of land, and each asks to have his title 
quieted, it is too late after decree for the losing party to 
utge for the first time that the proper remedy was by an 
action of ejectment." See, also, Baumnann v. Franse, 37 
Nebr., 807, 811, and cases there cited.  

The evidence is undisputed that the government, in the 
original survey of the land lying along the channel in
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which the island in dispute is located, meandered said 
channel, and ascertained by such survey the number of 
acres in the respective lots afterward granted to McBride 
and the grantor of Kilgore. We believe that the rule is 
without exception that a grant of land bounded upon a 
river which is not navigable carries with it title to the 
soil to the centre of the stream. Justice MAxwELL, in 
Wiggenhorn v. Kountz, 23 Nebr., 690, 695, states the rule 
in the following language: "There is no doubt of the rule 
that grants of land bounded upon a river not navigable 
carry with them the exclusive right and title of the grantee 
to the centre of the stream, unless the terms of the grant 
clearly denote the intention to stop at the edge or margin 
of the river, the rule of the common law being that pro
prietors of land adjoining public rivers not affected by the 
flow of the tide own the soil ad filum aqu.

The evidence in this case discloses that when the Fort 
Kearney military reservation was surveyed by the govern
ment, instructions were issued to those in charge of the 
work, to survey only such islands in the Platte river as 
contained twenty-one acres or upwards. For many years 
previous to that survey, the question of the title to islands 
in non-navigable rivers- under a grant by the United States 
had been settled by the supreme court of the United 
States, and a long line of decisions had been handed down 
by that court affirming the right of the purchaser of lands 
bounded by a non-navigable stream to claim title to the 
islands falling within the grant. The conclusion, there
fore, is irresistible that it was the intention of the govern
ment to give title to all unsurveyed islands in the Platte 
river to the grantee of the land bounded by the bank of 
that river, and the fact that the island in dispute in this 
case was not surveyed, is conclusive evidence, as against 
every one except the government itself, that it passed by a 
grant of land bounded by the river. As between McBride 
and Kilgore, each affirming that a portion of this island 
passed to them by virtue of the grant of the shore lands, 
we think the court erred in holding that they were not
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entitled thereto. The United States is not a party to this 
case, asserting title to this land. It is not insisted that a 
mistake was made by its surveyor, and that the island in 
fact contained a sufficient quantity of land to require it 
to be surveyed; and no third party is here claiming any 
title to this island derived from the government. In this 
condition of the case, we think the court should have de
termined from the evidence what part of the island each 
of these parties was entitled to claim; acting upon the 
theory that the island was one which was not to be sur
veyed under the instructions from the land department, 
and that it passed by a grant made by the government of 
the shore lands lying opposite. Whether either of these 
parties had by his evidence established a clear legal title 
to any part of this island, is not, in our opinion, the ma
terial question in the case. As between themselves, each 
conceded to the other title to a part of the island in dis
pute, and the question to be settled was the division line.  
This question the court should have determined, and not 
have left the parties to establish their rights by physical 
force, inviting breaches of the peace and violation of the 
law by turning them out of court, and disregarding rights 
which each conceded to the other. Of course, such a de
cree would not be binding upon the government, which is 
not a party to the action, and no rights of the government 
could suffer by the entry of such a decree. Should the 
government at any time hereafter desire to open this ques
tion, and to claim this island for itself or for any grantee, 
no judgment which this court could enter in this case 
could in any manner prejudice its rights, as its title to 
this island could not be affected by proceedings in a case 
to which it is not a party. Under the belief that this is 
the correct rule to be applied to these two parties, who 
are each insisting that the island passed to them under 
the grant of the shore land, we have examined the evidence 
relating to the location of the island, and, so nearly as we 
can ascertain therefrom, we think that it establishes that 
the island was originally located in the centre of the
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stream, midway between the land now held by Kilgore 
and McBride, and that each of these parties is entitled to 
one-half of that island.  

Coming now to the claim of Whitaker, another and an 
important question is presented. To every one holding 
land, the title to which is traced from the United States, 
the questions what is taken by the grant, and who may 
question its extent, are of great interest and importance.  
And first we will dispose of an objection made by 
Whitaker to the jurisdiction of the court. It is said that 
if a court of equity can try the question raised, that there 
is no purpose of having an action of ejectment or forcible 
entry and detention, and that a litigant may always avoid 
a jury trial in an action concerning real estate by label
ling it quia timet. If McBride and Kilgore are the owners 
of the fee of this island, they could undoubtedly maintain 
ejectment against Whitaker for the possession, and a 
resort to equity would be unnecessary, and many cases 
are found holding that a naked trespasser can gain no 
right as against one in peaceable possession, and that 
former peaceable possession is sufficient evidence of title 
to maintain ejectment. Jackson v. Hazen, 2 Johns. [N.  
Y.], *438; Whitney v. Wright, 15 Wend. [N. Y.], 171;.  
Hubbard v. Little, 9 Cush. [Mass.], 475; Swift v. Agnes, 
33 Wis., 228, 240.  

In the present case, while Whitaker, in his answer, ob
jected to the jurisdiction of the court of equity to enter
tain the action against him, he did not stop with that, but 
alleged that he had taken possession of the island for the 
purpose of claiming a homestead thereon under the home
stead laws of the United States; and in his prayer he 
asked the following relief: "That the court decree said 
lands to be government lands subject to entry, and that 
plaintiff be decreed to have no right, title or interest in 
said lands, and that defendant George Whitaker be in 
lawful possession thereof." It is the opinion of the writer 
that Whitaker can not, after calling on the court for action 
in his own interest, and for affirmative relief against his
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adversaries, be now heard to say that the court whose 
action he had himself invoked, had no jurisdiction to act in 
the matter, and that lie is estopped to question the right of 
the court to proceed in the determination of matters which 
he himself presented for adjudication. This being so, we 
will now proceed to determine what rights, if any, Whit
aker may have in the premises.  

The island in dispute and the shore lands now owned 
by McBride and Kilgore were formerly embraced in the 
Fort Kearney military reservation. This was surveyed 
under the act of congress of July 21, 1876. As heretofore 
stated, the surveyors were instructed by the land depart
ment of the general government, having that matter in 
charge, to survey no islands found in the Platte river not 
containing 21 acres or more. The island in dispute was 
not surveyed, and McBride and Kilgore claim that it 
passed to them, as purchasers of the shore land opposite, 
while Whitaker insists that the island contains and did 
contain at the time of-the survey, more than 21 acres; that 
it was not surveyed because of mistake or fraud on the 
part of the government surveyor; that it is still govern
inent land; and that he has a right to enter on the same 
and to claim it, and hold possession under the homestead 
laws of the United States. The government plat of the 
survey shows that the north line of McBride's land and the 
south line of the land of Kilgore, opposite this island, are 
bounded by the river bank, as indicated by a meandered 
line following along the bank of the stream as shown upon 
the plat. One of the chainmen who assisted in making the 
government survey is positive in his testimony that no 
meandered lines along the river bank were actually run 
by the surveyor, leaving us to understand that the 
meandered lines shown by the plat were traced thereon by 
the surveyor, not from any survey made, but according to 
his idea of the windings of the river, gained from obser
vation alone. That this was the fact is further established 
by an actual survey made from the field notes of the orig
inal survey, which discloses that the meandered lines of 

17
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the lands of McBride and Kilgore are in some places op
posite this island some distance back from the river bank, 
leaving quite a body of land between the meandered lines 
and the shore.  

It is insisted that the rule in this state is firmly estab
lished that it may be shown by evidence outside and in
dependent of the government plat of the survey that there 
was unsurveyed land left between the meandered line of 
a grantee from the government and the river bank to 
which he claims, and that, if this fact is established, he 
has no claim to the lands lying between the meandered line 
and the bank, even though the governnient plat of the sur
vey shows the meandered line to extend along the bank, 
and the grant was made with reference thereto. The fol
lowing cases are referred to as supporting this doctrine: 
Lammers v. Nissen, 4 Nebr., 245; Bissell v. Fletcher, 19 
Nebr., 725; Bissell v. Fletcher, 27 Nebr., 582; Harrison v.  
Stipes, 34 Nebr., 431. We have examined these cases with 
great interest, and we are unable to see any analogy be
tween the two first cited and the case at bar; nor do we 
think that it was the intention of this court in the decision 
of these two cases to establish the rule that one claiming 
notitle or right derived from the United States-a naked 
trespasser-could question or contradict the correctness 
of an approved plat of a government survey of public 
lands. Before examining these cases and the facts in
volved, it will be well to examine the rule established by 
the supreme court of the United States relating to the 
force of an approved plat of a government survey as evi
dence.  

In West v. Cochran, 58 U. S., 402, 413, the court said: 
"It has often been held by this court that the judicial 
tribunals, in the ordinary administration of justice, had 
no jurisdiction or power to deal with these incipient 
claims, either as to fixing boundaries by survey, or for any 
other purpose; but that claimants were compelled to rely 
upon congress, on which power was conferred by the con
stitution to dispose of, and make all needful rules and
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regulations respecting the territory of the United States.  
Among these needful regulations was that of providing 
that these unlocated claims should be surveyed by lawful 
authority, a consideration that has occupied a prominent 
place in the legislation of congress from an early day." 

In Knight v. United States Land As8'n, 142 U. S., 161, 
the court said: "It is a well-settled rule of law that the 
power to make and correct surveys of the public lands be
longs exclusively to the political department of the gov
ernment, and that the action of that department, within 
the scope of its authority, is unassailable in the courts 
except by a direct proceeding." 

In Oragin v. Powell, 128 U. S., 691, is the following: 
"That the power to make and correct surveys of the public 
lands belongs to the political department of the govern
ment and that, whilst the lands are subject to the super
vision of the general land office, the decisions of that 

bureau in all such cases, like that of other special tri
bunals upon matters within their exclusive jurisdiction, 
are unassailable by the courts, except by a direct proceed
ing; and that the latter have no concurrent or original 
power to make similar corrections, if not an elementary 
principle of our land law, is settled by such a mass of 
decisions of this court that its mere statement is suffi
cient." 

A large number of cases are cited by the court in sup
port of this rule.  

Judge Catron, in Haydel v. Dufresne, 17 How. [U. S.], 
22, 30, gives the reason for this rule in the following 
language: "Great confusion and litigation would ensue 
if the judicial tribunals, state and federal, were permitted 
to interfere and overthrow the public surveys on no other 
ground than an opinion that they could have the work in 
the field better done, and divisions more equitably made, 
than the department of public lands could do." 

Justice Bradley, in Mitchell v. Smale, 140 U. S., 406, dis
cusses the question of what passes to the grantee of a tract 
bounded by a meandered line and the right of the gov-
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ernment to correct its surveys in the following language: 
"Our general views with regard to the effect of patents 
granted for lands around the margin of a non-navigable 
lake, and shown by the plat referred to therein to bound on 
the lake, were expressed in the preceding case of Hardin 
v. Jordan [140 U. S., 371], and need not be repeated here.  
We think it a great hardship, and one not to be endured, 
for the government officers to make new surveys and 
grants of the beds of such lakes after selling and granting 
the lands bordering thereon, or represented so to be. It is 
nothing more nor less than taking from the first grantee a 
most valuable, and often the most valuable, part of his 
grant. Plenty of speculators will always be found, as such 
property increases in value, to enter it and deprive the 
proper owner of its enjoyment; and to place such persons 
in possession under a new survey and grant, and put the 
original grantee of the adjoining property to his action of 
ejectment and plenary proof of his own title, is a cause of 
vexatious litigation which ought not to be created or sanc
tioned. The pretense for making such surveys, arising 
from the fact that strips and tongues of land are found 
to project into the water beyond the meander line run for 
the purpose of getting its general contour, and of measir
ing the quantity to be paid for, will always exist, since 
such irregular projections do always, or in most cases, 
exist. The difficulty of following the edge or margin of 
such projections, and all the various sinuosities of the 
water line, is the very occasion and cause of running the 
meander line, which by its exclusions and inclusions of 
such irregularities of contour produces an average result 
closely approximating to the truth as' to the quantity of 
upland contained in the fractional lots bordering on the 
lake or stream. The official plat made from such survey 
does not show the meander line, but shows the general 
form of the lake deduced therefrom, and the surrounding 
fractional lots adjoining and bordering on the same. The 
patents when issued refer to this plat for identification of 
the lots conveyed, and are equivalent to and have the legal
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effect of a declaration that they extend to and are bounded 
by the lake or stream. Such lake or stream itself, as a 
natural object or monument, is virtually and truly one 
of the calls of the description or boundary of the premises 
conveyed; and all the legal consequences of such a boun
dary, in the matter of riparian rights and title to land 
under water, regularly follow. We do not mean to say 
that, in running a pretended meander line, the surveyor 
may not make a plain and obvious mistake, or be guilty of 
a palpable fraud; in which case the government would 
have the right to recall the survey, and have it corrected 
by the courts, or in some other way. Cases have happened 
in which, by mistake, the meander line described by a 
surveyor in the field-notes of his survey did not approach 
the water line intended to be portrayed. Such mistakes, 
of course, do not bind the government. Nor do we mean to 
say that, in granting lands bordering on a non-navigable 
lake or stream, the authorities might not formerly, by 
express words, have limited the granted premises to the 
water's edge, and reserved the right to survey and grant 
out the lake or river bottom to other parties. But since 
the grant to the respective states of all swamp and over
flowed lands therein, this can not be done." 

It will be seen from these cases that in the federal 

courts, at leapt, the plat of a government survey, after hav
ing been approved by the land department, is, in an action 

between individuals, conclusive. If such a plat shows a 
meander line running along the bank of a stream, this is 

conclusive that the stieam is the. boundary line, and no 

evidence will be received tending to show that a mistake 
had been made in the survey, and that a body of unsur

veyed land was left between the meander line and the 
bank.  

It is claimed, however, that Lammers v. Nissen, 4 Nebr., 
245, establishes a different rule in this state. We do not 

think so, and an examination of the facts will show that 

there is nothing inconsistent with the holding of this court 

in that case and the holding of the supreme court of the
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United States in the cases above cited. What were the 
facts? In 1861, Lammers entered at the United States 
land office lot 1, in section 12, township 33, range 1, and 
received a patent therefor. The plat of the original survey 
of this lot shows that it was bounded by the bank of the 
Missouri river; and he claimed title to the river bank, and 
brought his action in equity to restrain the defendants 
from cutting timber on land lying between the meander 
line of his lot and the river bank,.to which he made claim 
as accretions to his land. The evidence established that, 
at the time the survey was made, from eight hundred to 
one thousand acres lay between the meander line of the 
plaintiff's lot and the bank of the Missouri river, which 
was left unsurveyed. This apparently arose from the sur
veyor mistaking a slough for a channel of the river. When 
the attention of the officers of the land department of the 
general government was called to this unsurveyed land, 
a survey was ordered and made, and the government sold 
the land to the defendants, who produced patents therefor.  
Upon those facts the finding was for the defendants, and 
this court said: "Although, as to public lands of the 
United States, a meandered line is generally considered as 
following the windings of a stream, yet the question 
whether it does so or not may be determined by evidence 
aliunde. The mere fact that it is run and designated upon 
the plats as a meandered line is not conclusive against 
the government." The holding went only to establish that 
the government itself was not concluded by the lines es
tablished by its surveyors, and that in an action brought 
by a purchaser claiming that his grant brought him to the 
bank of the river, the government, or a purchaser claiming 
by grant from the government, may show not merely that 
the survey and plat under which the plaintiff claimed was 
incorrect, but that the government had, through its proper 
officers, asserted title to the lands claimed by the plaintiff, 
had the same surveyed and platted, and granted them by 
letters patent to the defendants. As we read and under
stand the opinion it only holds that the government may
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correct mistakes of its surveyors, and that an approved 
plat of the survey of public lands does not conclude the 
government in a contest between it and a purchaser who 
bought with reference to the plat.  

Bissell v. Fletcher, 19 Nebr., 725, was a case of the same 
character. In the first report of the case the fact that the 
defendant claimed title to the land in controversy by pur
chase from the United States is not made clearly to ap
pear, but this is made plain by the statement of Judge 
MAXWELL on the rehearing had in the case, and reported 
in 27 Nebr., 582. The statement is as follows: "The 
matter in dispute is the boundaries of lot 3, section 31, 
town 2, range 18 west, in Harlan county. This lot is 
shown, by the plat and patent under which the plaintiff 
claims, to contain 52 60-100 acres. This amount of land 
he is in the undisputed possession of, but he claims that 
lie is also entitled to a large quantity of land as an accre
tion, but which the United States has caused to be sur
veyed and sold to the defendants or their grantors, so that 
the question in controversy is between two persons who 
have purchased and paid for distinct tracts of land from 
the United States government." 

So far, then, we have no case in this state holding or 
intimating that a trespasser might enter on lands claimed 
by a purchaser from the United States, and shown by the 
plat of the survey to be covered by his patent, and, when 
proceeded against for such trespass, show in defense, that 
the government plat is incorrect, and that the land claimed 
by the plaintiff is not in fact covered by his grant. It was 
not until the case of Harrison v. Stipes, 34 Nebr., 431, that 
a case arose presenting these features, and the statement 
of the case made by Judge NORVAL leaves us to doubt 
whether that case presented the precise question. Har
rison, the plaintiff, brought ejectment to recover from the 
defendant certain lands which he claimed as accretions 
to a certain irregular forty. The defense interposed was 
that the land in dispute was not included in the meandered 
line of plaintiff's land, but lay between such line and the
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river. The following is Judge NORVAL'S statement relating 
to what was shown by the plat of the survey: "It appears 
that said fractional section 8 was surveyed by the United 
States in 1856. The east and south boundaries of the sec
tion consisted of a meander line near the west bank of the 
Missouri river." If this is an accurate statement of the 
case, then the question now under consideration did not 
arise in the case, as the meandered line did not run along 
the river bank, making that bank the boundary line, but 
it was."near" the bank, but how near or how far therefrom 
does not appear from anything in the statement or the 
opinion. If the meandered line did not extend to and 
along the river bank, it needs no argument to demonstrate 
that the plaintiff could not claim title to accretions formed 
by the river against the bank, and that he should fail in 
his action. But again, it is apparent from the opinion 
that the court did not intend to establish a rule differing 
from that announced in Lanmers v. Nissen and Bissell 
v. Fletcher. In the opinion it is said: "The plaintiff's 
claim to any portion of the strip lying between the mean
der line and the present channel of the river is not well 
founded for the reason that it is not an accretion to the 
plaintiff's land. The case falls within the rule announced 
in Lammers v. Nissen, 4 Nebr., 245." In the fact that the 
defendant, Stipes, was not claiming title to the land occu
pied by him by title derived from the United States, the 
case does not come within the facts shown in Lainmers 
v. Nissen; and, if it falls within the rule of that case, it 
must be only because the plat of the survey showed upon 
its face that the meandered line did not extend along the 
river bank, and that the river bank was not the plaintiff's 
boundary line.  

This court has not committed itself to the doctrine that 
one without claim of legal title may enter on land shown 
by the government plat of the survey to be included in a 
tract patented by the government to another, and hold 
possession thereof as against the party claiming under 
the patent, upon a showing that the plat of the govern-
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ment survey was incorrect, and that an accurate survey 
would not include the land. We are not advised of any 
case in this state or elsewhere, which allows the govern
ment plat to be contradicted or impeached, except in a 
direct proceeding brought for that purpose, and the 
reasons for the rule are so many and important that no 
departure therefrom ought to be allowed.  

In the present instance the record discloses that Whit
aker made application to the land department of the gen
eral government for a survey of this island, and was 
informed by the commissioner of the land office, in a com
munication under date of May 26, 1897, that the depart
ment had caused an investigation to be made in 1895, 
relating to the rights of the government to this island and 
some others in the vicinity, and had determined that the 
islands were connected with land which had been pre
viously surveyed and disposed of by the government, and 
that the secretary of the interior, in his letter of February 
18, 1895, concurred in the recommendation of the com
missioner that no further action looking to the survey of 
any of the alleged islands be taken. The government has 
investigated and disclaimed any interest in the island, 
giving as reason therefor that it had conveyed its title; 
and there can be no question of doubt that, as between the 
claims of Whitaker and of McBride and Kilgore, the latter 
have a right to have their title quieted as against his de
iand.  

We do not wish to be understood as undertaking in this 

opinion to determine the rights of anyone except the 

parties to the record, or to have the impression go out that 

any claims of the state to the bed of the Platte river, or 
to any unsurveyed islands therein, are intended to be 

affected in any manner by what has been said. We have 

only aimed to settle the rights of the parties as among 
themselves, and, if the state should hereafter present any 
claim of ownership to the bed of the river, we desire to be 

left free to determine the question as the merits of the case 

may demand, and without reference to anything that may
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have been said in the foregoing opinion. It is settled by 
the decisions of the supreme court of the United States 
that a grant by the general government of public lands 
bounded on streams releases the government title to the 
middle of the stream, unless some reservation is contained 
in the grant, but whether the title inures to the state in 
which the land lies, or to the grantee of the government, 
depends upon the law of the state. Hardin v. Jordan, 140 
U. S., 371. As the question of the rights of the state has 
not been presented in this case, we reserve that question 
until a case arises in which we may have the benefit of 
the argument of counsel; it being one of too much im
portance to be determined without a full discussion. That 
as against everyone but the state, or those claiming 
through the state, McBride and Kilgore have the better 
right to the land in dispute,.seems to us too plain for dis
cussion, and that they are entitled to relief as against 
Whitaker, a naked trespasser on their prior undisputed 
and peaceable possession, is not a question for debate.  

We recommend that the decree of the district court be 
reversed, and the case remanded with directions to enter 
a decree quieting the title to the north half of the island 
in dispute in the defendant Kilgore, and to the south half 
thereof in the plaintiff, McBride.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion the decree of the district court is reverse*d, and the 
cause remanded with directions to enter a decree quieting 
the title to the north half of the island in dispute in the 
defendant Kilgore, and to the south half thereof in the 
plaintiff, McBride.  

JUDGMENT ACCORDINGLY.  

NOTE.-Riptrian Rights.-Comanon La.-Statute.-Riparian is an ad
jective, defined, "of or pertaining to the bank of a river." It.is from 
the Latin riparius of the same meaning, which came from ripa, river 
bank, also applied in a secondary meaning to the sea-shore. The 
derivation of the latter word is doubtful. Century Dictionary; 
Harper's Latin Dictionary.
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Each riparian proprietor owns that portion of the bed of the river 

(not navigable) which is adjoining his land usque ad filum aqiue; 

or, in English words, to the thread or central line of the stream.  

Rawle, Bouier's Law Dictionary, vol. II., 931. Where land lying on 

each side of a river was owned by the tenants in common, and they 

made partition of the same, by assigning the land on one side of the 
river to one, and that on the other side to another, it was held that 

the two tracts were to be considered as separated by the thread 

or central line of the river. King v. King, 7 Mass., 495.  
At common law the right of the owner of lands along the shore 

of the sea, or of navigable waters in which the tide ebbs and flows, 
extends only to the shore or ordinary high-water mark; the shore, 

which is the line between ordinary high-water mark and ordinary 
low-water mark, and the lands under water, belong to the state, 

and are part of the sovereignty. Gough v. Bell, 2 Zabriskie [N. J.  
Law], 441.  

In New Jersey the owner of lands along the shore of tide waters 

may extend his improvements by wharves or filling up, over the 

shore in front of his lands to low-water mark, unless prevented 

by the state, provided he do it so as not to interfere injuriously 
with navigation; and when he has so improved or reclaimed the 

shore, his title will extend to actual high-water mark; and the 

state can not grant the shore so recovered, or appropriate it to 

public use without adequate compensation. Gough v. Bell, 2 Za
briskie [N. J. Law], 441.  

Lateral contact is as good as vertical. Lyon v. Fishmongers' Co., 
Law Reports, 1 App. Cases [Eng.], 662, 682.  

A mere possessor of unsurveyed government land has no riparian 

rights to the use of a stream of water flowing through it. Lake 

v. Tolles, 8 Nev., 285, 286.  
The person entitled to the exclusive right to possess and use 

land abutting on a navigable late or river, is also (though he does 

not own the fee) entitled to enjoy the riparian rights incident to 

the land. Hanford v. St. Paul d D. R. Go., 43 Minn., 104.  

The right of a riparian proprietor upon navigable waters to im

prove, reclaim and occupy the submerged lands out to the point 
of navigability, although originally incident to the riparian estate, 

may be separated therefrom, and be transferred to and enjoyed 

by persons having no interest in the original riparian estate. Han

ford v. St. Paul d D. R. Co., 43 Minn., 104. This case overrules an
other in 38 Minnesota.  

A mere right of way along the bank, reserved in a grant of land 
bounded by a river, being a mere easement, would not deprive the 

grantee of his rights as a riparian proprietor. Indianapolis Water 
Co. v. American Stratoboard Co., 53 Fed. Rep., 970, 974.  

When an easement is granted to the public, upon the margin of 

a navigable stream, the right to use and treat it as a landing is 
undoubted. If the banks of a navigable river are dedicated, the 
dedicator has no interest in the bed of the stream which he can
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reserve, to the prejudice of the public easement over it. Godfrey v.  

City of Alton, 12 Ill., 29.  
Meander-line.-The English words meander and meander-line are 

derived, like bowie-knife, boycott, fuclisia, gerrymander, macadam
ize, macintosh, maverick, quixotic, ruckerize and seltzer, from a 

proper name. The Metendrus (Latin), Maiandros (Greek), was the 
name of a river of Asia Minor flowing into the Icarian sea. In its 

course it was said to describe the form of five Greek letters, and 

to have suggested to Daedalus the construction of the Cretan laby
rinth. This history of the words would seem to obviate the neces
sity for their definition.  

Accretion.-When grants of land border on running water, and the 

banks are changed by accretion, the riparian owner's boundary-line 

still remains the stream, although during the years, by the accre

tion, the actual area of his possessions may vary. Nebraska v. Iowa, 
143 T. S., 359, 360. But when the boundary stream suddenly aban

dons its old bed and seeks a new course by the process known as 

avulsion the boundary remains as it was, in the centre of the old 

channel. Nebraska v. Ioa, 143 U. S., 359, 361. The law of accretion 

is founded upon the legal maxim, De niinbmus non. carat lev. Lammers 

v. Nissen, 4 Nebr., 245; 25 United States Supreme Court Reports, Law

ycrs' Edition, page 562.  

As Between States.-Missouri v. Kentucky, 11 Wall. [U. S.], 395, and 

Nebraska v. Ioira, supra; the former case cited is the celebrated Wolf 

Island Case. See, also, De Long v. Olsen, 63 Nebr., 327.  
A case is now pending before the supreme court of the United 

States, entitled 'he State of Kansus r. The State of Colorado. Kansas 

filed a complaint charging that the Arkansas river, having its source 

and drainage basin in Colorado, flowed into and through Kansas; 

that the river was an interstate river navigable in fact through 

Arkansas, and treated by the United States surveys and by the 

executive departments as a navigable river in Kansas; that the 

state of Colorado has by irrigation ditches and reservoirs diverted 

most of the water from the river, and claims the right to divert 

all. From the allegations of the bill, it appears, inter alia, the 
Arkansas river, after flowing 300 miles and draining 22,000 square 

miles of territory, an area as large as that of New Hampshire, 

Massachusetts and Connecticut combined, enters the state of Kan

sas at an elevation of 3,300 feet above sea level; that this river 

flows for 210 miles through Kansas, and its valley contains a popu

lation of more than 50,000 farmers and an urban population about 

equally large; that the river's tributaries in Kansas are small and 

few in number, and the rainfall is light; that the value of farm

ing property In the Kansas valley upon which crops are grown is 

$50,000,000; that the fertility of the Kansas valley depends upon 

the flow of this river through Kansas; that among those engaged 

in so diverting water and threatening further diversion is the 

state of Colorado, by legislation and otherwise, and among the ri

parian land owners in Kansas is the state of Kansas; that other
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riparian owners injured can not reach the principal offender; that 
suits by single riparian owners would involve a multiplicity of suits.  
In this case the supreme court of the United States has overruled 
a demurrer to its jurisdiction.  

Grants by the United States of their public lands bounded on 
streams and other waters, made without reservation or restriction, 
are to be construed as to their effect, according to the law of the 
state in which the land lies. Hardin v. Jordan, 140 U. S., 371, and 
authorities there citd.  

Meander-line along the Missouri river. De Long v. Olsen, 63 Nebr., 
327.  

Division of Accretions.-The supreme court of Massachusetts laid 
down the following rule as to the division of accretion among ri
parian proprietors: "(1.) Measure the whole extent of their ancient 
line on the river and ascertain how many feet each proprietor 
owned on this line; (2) divide the newly formed river line into 
equal parts, and appropriate to each proprietor as many of these 
parts as he owned feet, yards dr rods on the old line; and (3) 
draw lines from the points at which the proprietors respectively 
bordered on the old, to the points thus determined as the points 
of division on the newly formed shore. Shaw, C. J., in Deerfield 
r. Arms, 17 Pick. [Mass.], 41, 45, 58 Am. Dec., 276. This rule was.  
upheld in Knight v. Wilder, 2 Cush. [Mass.]. 199, 209; Hopkins Academy 
v. Dickinson, 9 Cush. [Mass.], 544; Won80n v. Wonson., 14 Allen [Mass.], 
71, 85; Johnstan v. Jones, 1 Black [U. S.], 209. A different rule is laid 
down in a subsequent case; viz., a division by straight lines projected 
by extending the division lines on the ancient boundary to the outer 
boundary. In this case the original estates were upon a headland.  
Winnisinnet Co. v. TWyman, 11 Allen [Mass.], 432, 43S. See rule laid 
down in Jones v. Johnston, 18 How. [U. S.1, 150.  

The following rule was laid down in the supreme court of Illinois: 
"Measure the entire front as it was found to be when the lots were 
laid out, and note the aggregate number of feet frontage, as well as 
that of each lot; then measure a line down as nearly as may be 
with the middle thread of so much of the stream as lies opposite 
the shore-line so measured; then divide the thread line into as many 
equal parts as there are lineal feet in the shore line, giving to each 
proprietor as many of these parts as his property measures feet on 
the shore line; and then complete the division by drawing lines 
between the points, designating the lot or parcel belonging to each 
proprietor, both upon the shore and river lines." Kehr v. Snyder, 114 
Ill., 313, 316, 55 Am. Rep., 866, 867. This is the Cahokia Commons Case.  

The reason for the rule laid down in these cases is that the 
riparian proprietor has an easement in his water-frontage, and the 
object of the rule is to prevent the easement being sacrificed to 
land measured by surface. Once a riparian proprietor always so.  
Kraut v. Crawford, 18 Ia., 549.  

In 1871 the supreme court of Kentucky held that the division of 
accretion among riparian owners was to be ascertained by extend-
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ing the original river frontage of the respective lots as nearly as 
practicable at right angles with the course of the river to the 
thread of the stream. Miller v. Hepburn, 8 Bush [Ky.], 326, 330, 332.  
In laying down this rule Hardin, J., claimed to follow, substantially, 
Knight v. Wilder, supra; Lornian v. Bcnson, 8 Mich., 18; Rice v. Ruddi
man, 10 Mich., 125. Examine Emerson v. Taylor, 9 Me., 42.  

Quwre.-Should a different rule obtain, as to the division of accre
tion, where land is described by metes and bounds? That is to say, if 
a man in Nebraska owns a fractional quarter section bordering on 
a stream should the quarter section line be simply extended through 
the accretion? In Massachusetts land is described by metes and 
bounds, in Illinois by square miles or sections. The Massachusetts 
rule and the Illinois rule are not identical, though founded on the 
same principle.-W. F. B.  

N. H. MEEKER, ADMINISTRATOR, APPELLEE, V. AUGUSTA 

LARSEN ET AL., APPELLEES, IMPLEADED WITH LEONARD 

OLSON ET AL., APPELLANTS.  

FILED JUNE 4, 1902. No. 1t,713.  

Commissioner's opinion, Department No. 3.  

1. Subrogation: CONTRACT: CREATION oF EQUITY: COURTs OF CHAN

cERY. While subrogation is not founded on contract, and is a 
creation of equity, existing solely for accomplishing the ends 
of substantial justice, there must in every case where the doc
trine is invoked, in addition to the inherent justice of the case, 
concur therewith some established principle of equity jurispru
dence, as recognized and enforced by courts of chancery. , 

2. Discharge of Mortgage: FURNISHING OF MONEY: SUBROGATION: An
SENCE OF AGREEMENT. One who furnishes money for the pur
pose of discharging a mortgage lien upon real estate can not 
claim subrogation to the rights of the mortgagee in the absence 
of an agreement or understanding that the mortgage is to be 
kept alive for his benefit, or that he shall be given a lien on the 
premises in lieu of the one which has been discharged.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Reversed.  

Willard E. Stewart and Stephen L. Geisthardt, for ap
pellants.  

Mockett & Polk, C. S. Polk and George E. Hibner, 
contra.



Meeker v. Larsen.  

DUFFIE, C.  

The facts in this case are not in dispute. September 

28, 1886, the defendant Augusta Larsen, then Augusta 
Olson, with her husband, Carl Olson, executed to the Con
necticut Mutual Life Insurance Company a note and mort
gage on the property in controversy for the sum of $1,800, 
due September 28, 1891. January 13, 1890, Carl Olson 
died' intestate, and seized in fee of the mortgaged prop
erty, leaving survi'ing him the widow, Augusta Olson 
(who has since interiarried with the defendant Gust Lar
sen), and five children; these children being appellants in 
this case. At the maturity of the above-mentioned mort
gage, the widow, Augusta Olson, endeavored to obtain an 
extension, and, this being refused, applied to her brother 
Frank G. Brown, now deceased, for a loan of money 
sufficient to enable her, in connection with a fund which 
she herself had, to take up the mortgage. Accordingly, 
on November 24, 1891, Frank G. Brown and Sophia K.  
Brown, his wife, advanced to her the sum of $1,300, and 
took from her a mortgage upon the property in con
troversy for that amount, due five years after date. The 
mortgage purports to convey the entire property, although 
Augusta Olson was only possessed of a life estate therein 
under the homestead laws of this state. The $1,300 bor
rowed from Frank G. and Sophia K. Brown, together 
with $518.60 furnished by the widow herself, was used 
to pay the $1,800 mortgage to the Connecticut Mutual 
Life Insurance Company; and this mortgage was there
upon satisfied and released by an instrument bearing date 
the 8th day of December, 1891, which was duly delivered 
to the widow, and.by her recorded. Frank G. Brown, one 
of the mortgagees, died on August 27, 1892, and Sophia K.  
Brown, the other mortgagee, departed this life July 15, 
1899, and the plaintiff is the administrator of the estate 
of both decedents. Since the making of the mortgage for 
$1,300 the widow, Augusta Olson, has intermarried with 
Gust Larsen, and is impleaded herein in the name of
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Augusta Larsen. The $1,300 not being paid at maturity, 
Meeker, as executor, brought this action to enforce the 
same against the land. In his petition in this case he sets 
out the foregoing facts and further alleges as follows: 

"It was agreed at this time between Augusta Olson, now 
Larsen, Frank G. Brown and Sophia K. Brown, both since 
deceased, and the Connecticut Mutual Life Insurance 
Company, that the mortgage and note executed by Carl 
Olson and Augusta Olson to the Connecticut Mutual Life 
Insurance Company above described, were to be held by 
the said Frank G. Brown and Sophia K. Brown as security 
for the sum of $1,300 so advanced by them as above set 
forth, and that the said Connecticut Mutual Life Insur
ance Company on the 8th day of December, 1891, executed 
a release and discharge of their said above-described 
mortgage and forwarded the same to Augusta Olson to be 
turned over by her to the said Frank G. Brown and Sophia 
K. Brown until the said $1,300 was fully paid, but that 
the said Augusta Olson failed to deliver said release as 
aforesaid but by mistake of fact did, on the 23d day of 
February, 1892, file the same for record in the office of the 
register of deeds of Lancaster county, Nebraska." 

The prayer of the petition is, among other things, that 
the plaintiff "be subrogated to the rights of the mortgage 
of the Connecticut Mutual Life Insurance Company as 
above set out, and that the discharge and satisfaction of 
heir said mortgage be canceled, and that an accounting 
nay be taken of the amount due the plaintiff, and that said 

.remises may besold according to law and out of the pro
r*eeds thereof the plaintiffs may be paid the amount ad
judged to be due them with interest. * * That if the 
court should find there was no equity in plaintiff's bill 
as to the subrogation to the rights of the mortgage of the 
Connecticut Mutual Life Insurance Company * * * 

that the court decree a foreclosure and order sold the 
dower interest in the land aforesaid, and that it be decreed 
that Augusta Olson has a life estate in the remainder 
thereof by virtue of her homestead right and that said life
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estate and dower right be sold and the proceeds thereof be 
brought into court for the satisfaction of the plaintiff's 
claim." 

The minor defendants filed an answer by their guardian 
ad litem, admitting that they had an interest in the land, 
and further denying each and every allegation of the peti
tion. A similar answer was filed on behalf of another of 
the Olson children who was of full age. Augusta Larsen, 
the widow, admitted the execution of the notes and mort
gages in question, and the facts relating to the title to 
the property, and denied each and every allegation of the 
petition not admitted. The court entered a decree finding 
the plaintiff entitled to be subrogated to the rights of the 
Connecticut Mutual Life Insurance Company under its, 
mortgage to the extent of the amount due on the $1,300 
mortgage, and ordering that the satisfaction of said mort
gage to that extent be canceled and set aside, and directing 
a sale of the land to satisfy the amount found due.  

From the foregoing statement it will be seen that the 
principal question to be determined is the right of the 
plaintiff to be subrogated to the lien of the mortgage held 
by the Connecticut Mutual Life Insurance Company, to the 
extent that the money furnished by Frank G. and Sophia 
K. Brown was used to pay and satisfy said mortgage. The 
eighth finding of the court, which is probably as strong 
in plaintiff's favor as the evidence will allow, is as follows: 

"The court further finds that upon the 24th day of 
November, 1891, Frank 'G. Brown and Sophia K. Brown, 
since deceased, at the request of Augusta Larsen, then 
Olson, advanced for the payment of said note and mort
gage due to the Connecticut Mutual Life Insurance Com
pany the sum of $1,300, and the court finds that said. sum 

of money was so applied upon the payment of said note 
and mortgage, the defendant Augusta Larsen furnishing 
the balance thereof, and that said note and mortgage was 
fully paid and said mortgage satisfied and discharged of 
record." 

It will be observed that there is nothing in this finding 
18
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tending to establish that there was any agreement existing 
between the parties that Brown and his wife were to have 
a first lien upon the mortgaged premises for the amount 
of money furnished by them to discharge the mortgage 
of the insurance company, or that said mortgage was to 
be kept alive for their benefit. In relation to the claim 
made in the petition that such an agreement existed, the 
plaintiff, in his brief, expressly disclaims that there was 
any evidence to support it. He says: "We claim nothing 
by reason of the alleged agreement to keep the mortgage 
of the Connecticut Mutual Insurance Company alive. We 
failed in the proof as to this allegation. It was not in
tended as a feint, but appellants have put up their best 
defense on this point, and in the trial court rested wholly 
upon the failure to prove such an agreement." The 
immediate question to be determined, then, is whether, 
under the proofs in this case, on the principle of subro
gation, the plaintiff can be treated as the equitable 
assignee of the mortgage of the Connecticut Mutual In
surance Company, and whether the indebtedness secured 
by that mortgage can be treated as still subsisting and be 
enforced against the mortgaged property for the benefit 
of the plaintiff, notwithstanding it has been discharged.  
of record.  

Courts of equity are often called upon to enforce the 
right of subrogation where one pays the debt of another 
which he was under a legal obligation to pay either be
cause he was surety or guarantor. The principle upon 
which this is done rests upon the right of a surety who 
discharges the debt of his principal to have the creditor 
make over to him the property or securities which may 
have been pledged by the debtor to secure the payment of 
the debt. It has well been said that in such a case the 
law creates or implies a contract on the part of the credi
tor that such property or securities will be turned over to 
the one who is secondarily liable as soon as he pays the 
creditor's claim. The same principle is also extended to 
cases where a second lien holder, or one having a rever-
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sionary interest in the property, is compelled to advance 
money to save the property from sale upon a prior existing 
lien. In the present case Mrs. Olson, upon the death of 
her husband, became vested with a life estate in the mort
gaged property, the same being the homestead of her 
husband. It is conceded by the appellants that if she had 
furnished the money necessary to discharge the mortgage 
of the insurance company she could claim subrogation 
to the rights of that company under its mortgage, as such 
payment was necessary in order to preserve her life estate 
in the property. But the plaintiff had no interest in the 
property to preserve, and hence he can not claim the benefit 
of the equitable principle which we have been discussing.  
The appellee insists, however, that because the money was 
furnished at the request of Mrs. Olson for the express 
purpose of discharging the life insurance company's 
mortgage, that he is entitled to all the rights possessed by 
the mortgagee of such mortgage. He asserts that the rule 
is well established that one who, at the request of another, 
pays off an incumbrance upon the latter's land, is entitled 
to be subrogated to the security.  

In Cumberland Building & Loan Ass'u v. Sparks, 111 
Fed. Rep., 647, Judge Thayer, in an admirable opinion, 
reviews many of the cases relied upon by the appellee in 
this case in support of this rule, and in relation to these 
cases makes the following remarks, page 652: "Without 
going over these authorities in detail, it will suffice to say 
that they sustain the following propositions: That where 
money is advanced to a debtor in pursuance of an express 
agreement that it is to be used to retire existing liens or 
incumbrances on his property, and that the creditor who 
loans the money is to have a first lien upon the property 
to secure its repayment, such creditor may be subrogated 
to the rights of the incumbrancer or lienor whose debt has 
been paid, not only as against the borrower, but as against 
any one else who subsequently acquires an interest in the 
property with knowledge of the circumstances under 
which the money to pay off the incumbrances or liens was
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advanced. They further hold that, if money is advanced 
to a debtor to discharge an existing first mortgage upon 
his property, and in pursuance of an agreement that the 
lender is to have a first lien upon the property for the 
repayment of the sum loaned, the lender is entitled, as 
against a junior incumbrancer, to be treated as the 
assignee of the first mortgage which has been paid off and 
discharged with the money loaned, whenever it becomes 
necessary to do so to effectuate the agreement with the 
lender, and to prevent the junior incumbrance from being 
raised accidentally to the dignity of the first lien, con
trary to the intention of the parties. The species of sub
rogation mentioned in both of these instances is what has 
been termed 'conventional subrogation' and does not 
depend upon the establishment of any privity of contract." 

We have examined all the cases referred to in the brief 
of appellee and we do not find that any of them, with the 
possible exception of Arlington State Bank v. Paulsen, 57 
Nebr., 717, support his contention.  

The next strongest case in support of appellee's position 
is Emmert v. Thompson, 49 Minn., 386, 32 Am. St. R., 566.  
It was there held that: "One who lends money for the 
express purpose of taking up and discharging liens upon 
real property, and who discharges those liens at the 
request of the debtor, expecting that his securities will, of 
record, take the place of that which he discharged, is not a 
volunteer, stranger, nor intermeddler, and therefore, if 
justice requires it, may be subrogated to the lien thus dis
charged and allowed to assert it, as where he discharges 
liens in the belief that none other exist against the prop
erty, and afterwards learns of liens subordinate to those 
discharged which are attempted to be asserted against 
him as having priority to the lien taken by him upon the 
same property to secure his advances. Nor will the fact 
that the lien of which he was ignorant was of record, 
defeat his claim for relief." It will be noticed that the 
case does not go to the extent of the claim made by the 
appellee, for the reason that there was an express agree-
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ment between the parties that the party making the ad

vance to discharge the prior lien should himself have a 

first lien upon the property, while in the case at bar the 

evidence entirely fails to show any such agreement be

tween Mrs. Olson and the Browns; the utmost that can be 

claimed for the evidence in the record being that the 

Browns furnished the money for the purpose of discharg

ing the insurance company's mortgage without reference 

to the same being kept alive for their benefit, or their being 

given a first lien upon the property to secure the advance 

thus made. This court has also expressly repudiated the 

doctrine laid down in Emmert v. Thbompson, and has said 

in relation to that case, and to other cases supporting the 

same doctrine, that the decided weight of authority is 

against them. Rice v. Winters, 45 Nebr., 517.  
In Arlington State Bank v. Pa'ulsen, 57 Nebr., 717, 

parties who had advanced money which was used in pay

ing the debts of the testator's estate which had been 

allowed by the probate court, and taxes upon the real 

estate of which the testator died seized, as well also as 

mortgage liens, were held entitled to be subrogated to the 

lien of the debts thus discharged, although no agreement 

to that effect had been shown. In the opinion it is said 

(p. 747) : "This doctrine or rule of subrogation is not a 

fixed and inflexible rule of law or equity. It does not owe 

its origin to statute or custom. It is a creature of the 

equity courts, invented and applied by them to do justice 

or prevent an injustice being done in a particular case 

and under a particular state of facts, where the law is 

powerless in the premises." Grave doubt has been thrown 

upon the correctness of this holding in the opinion filed on 

the reargument of the case and reported in .59 Nebr., 
94. It is there said: "The principal contention of counsel 

for appellants is that the question of subrogation was not 

properly presented for decision, and that the conclusion 

announced upon that subject is, in any view of the case, 
unwarranted. It may be that the views expressed in the 

opinion are radical; that the decision is a new develop-
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ment of the doctrine of subrogation, and that it goes too 
far. The question is an important one, but we will not 
stop now to determine it, because it appears incontestibly 
from the record that the right of appellees to subrogation 
was neither claimed nor litigated in the court below. The 
correctness of the former decision on this branch of the 
case will, therefore, remain an open question." 

In the present case we have sought for some rule which 
would allow us to affirm the decree of the district court, 
and give the plaintiff the benefit of subrogation to -the 
rights of the insurance company under its mortgage. We 
have been loth to take from the children of Frank G. and 
Sophia K. Brown the $1,300 advanced for the payment 
of this mortgage, and-to give to the children of Mrs. Olson 
the advantage derived from such payment. We have been 
unable, however, to find any principle upon which we can 
affirm the decree of the district court without extending 
the doctrine of subrogation further than warranted by any 
decision called to our attention, nor have we been able, 
after a somewhat extended research, to find any case that 
supports the broad claim made by the appellees. It may 
be true that in the present instance an affirmance of the 
decree would best subserve the principles of justice and 
equity, but it would work such a radical departure from 
the rule heretofore adopted by this court that we do not 
feel justified in so doing.  

We recommend, therefore, that the decree of the district 
court be reversed, and the case remanded, with directions 
to enter a decree foreclosing the plaintiff's mortgage upon 
the life estate held by Augusta Olson in the mortgaged 
premises, and ordering a cale of such interest for the satis
faction of the amount due upon the mortgage.  

AMES and ALBERT, CC., concur.  

By the court: For the reasons stated in the foregoing 
opinion the decree of the district court is reversed, and the 
case remanded, with directions to enter a decree foreclos
ing the plaintiff's mortgage upon the life estate held by
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Augusta Olson in -the mortgaged premises, and ordering 
a sale of such interest for the satisfaction of the amount 
due upon the mortgage.  

REVERSED AND REMANDED.  

CARL TESKE, APPELLEE, V. MARTHA DITTBERNER ET AL., 
APPELLANTS.* 

FILED JUNE 4, 1902. No. 10,901.  

Commissioner's opinion, Department No. 3.  

1. Homestead: ORAL AGREEMENT BETWEEN PARENTS AND SON: TEs

TAMIENTARY IN CHARACTER: STATUTE. An oral agreement be

tween a son and his parents that, upon the death of both the 

latter, he shall become vested with the title of the family home
stead in consideration of his carrying on the business of the 

parents, and providing them during their lifetime with a home 

and mafntenance, is testamentary in character, and not in viola

tion of our statute upon the subject of homesteads. Teske v.  
Dittberner, 63 Nebr., 607, overruled.  

2. - : - : - : - : STATUTE OF FRAUDS: STATUTE OF 

WILLS: EQUITY. An agreement like the foregoing is in con

travention of the letter both of the statute of frauds and of 

the statute of wills, and should be closely scrutinized, so that 

the transaction may not be made the means of the exercise of 

undue influence or the practice of fraud or other abuses, but, 

when it is fairly and honestly made and substantially performed 

on the part of the son, equity may, under proper circumstances, 

be successfully resorted to for its enforcement.  

3. - : - : SPEcIFIC PERFORMANCE: CONVEYANCE BY PARENTS: 

NOTICE TO GRANTEE: FAULT. Although specific performance, 

strictly so called, of such an agreement, can not be decreed 

during the lifetime of the parents, yet if the latter have con

veyed away the premises in violation of the agreement, and the 

son is without fault, he is not, if the grantee have notice of 

his rights, destitute of a present remedy. He may apply to the 

court for and obtain a decree that such grantee hold the legal 
title subserviently to the uses and purposes of the testamentary 
agreement, and that upon the death of the parents and full 

compliance with and performance of the agreement by the 
complainant, the title shall be conlrvyed to him.  

*Rehearing allowed. Opinion muddlld. Deucmber 16, 1903.
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APPEAL from the district court for Madison county.  
Heard below before ROBINSON, J. Rehearing of case re
ported in 63 Nebr., 607. Judgment below modified and 
affirmed.  

William v. Allen and Willis E. Reed, for appellants.  

McKillip & McAllister and Reeder & Hobart, contra.  

AMES, C.  

This case comes before us upon a rehearing granted 
from a former decision of this court published in 63 Nebr., 
607. Reference is made to that opinion for a sufficient 
statement of the facts involved in the litigation. Upon 
the reargument considerations and authorities were urged 
upon us which, on account of the hurried and insufficient 
manner in which the cause was presented on the former 
hearing, escaped our attention at that time, and which 
have convinced us that we fell into grievous error in the 
disposition which we made of the case. We at that time 
labored under the impression that, inasmuch as the prem
ises sought to be recovered were admittedly the homestead 
of the defendant Frederick Teske, and the agreement in 
controversy was confessedly not in writing, the plaintiff 
was precluded from obtaining the relief prayed by section 

.4 of chapter 36 of the Compiled Statutes, which enacts 
that "the homestead of a married person can not be con
veyed. or incumbered unless the instrument by which it is 
conveyed or incumbered is executed and acknowledged by 
both husband and wife." By section 1 of the act, a home
stead is defined as consisting of the dwelling house in 
which the claimant resides and its appurtenances, and 
the land on which the same is situated, not exceeding 160 
acres, in all to the value of not exceeding $2,000. By the 
seventeenth section it is enacted that when the claimants 
are married persons, the person from whose property the 
homestead was selected may dispose of it by will, subject 
to a life estate of the survivor therein. The right, there
fore, of Frederick Teske to make a testamentary disposi-
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tion of the property in question, subject to the inchoate 
life estate therein of his wife (now deceased), is expressly 
preserved to him by the statute. It is quite likely that he 
should not have been held to have been deprived of that 
right in the absence of the express words of the act.  
Ferguson v. Mason, 19 N. W. Rep. [Wis.], 420; Gee v.  
Moore, 14 Cal., 472; Stewart v. Mackey, 16 Tex., 56.  

It can not, we think, be successfully contended that the 
agreement which the referee has found to have been made 
between Carl Teske and his parents was not testamentary 
in its character, nor can it well be disputed that he has 
fully performed and offered to perform on his part. The 
decision of the question does not depend upon the choice 
of any particular words or the use of any especial form of 
expression, but "the doctrine of the cases is that whatever 
the form of the instrument, if it vests no present interest, 
but only appoints what is to be done after the death of 
the maker, it is a testamentary instrument." Turner v.  
Scott, 51 Pa. St., 126; Reed v. Hazleton, 37 Kan., 321, 15 
Pac. Rep., 177; Hazleton v. Reed, 26 Pac. Rep. [Kan.], 
450; Sutton v. Hayden, 62 Mo., 101. These cases establish 
the doctrine that the sole test by which to ascertain 
whether an instrument or agreement purporting to affect 
the title to land is testamentary, is to inquire whether it 
undertakes to vest any present interest or title therein.  
If it does not, but the title is to remain unaffected until 
the death of the owner, and an interest is then to accrue 
to the other party to the agreement, the contract is testa
mentary, and in ordinary cases revocable.  

The only remaining questions are whether an oral agree
ment to make a testamentary disposition of real estate, 
made in consideration of services substantially performed, 
such as were rendered by the appellee Carl Teske, will be 
enforced by the court, and, if so, what, under circum
stances like those in the case at bar, should be the form of 
the relief, granted. The former of these questions seems 
to have been definitely answered in the affirmative by this 
court in Kofka v. Rosicky, 41 Nebr., 328. See, also, Sven-
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burg v. Fosseen, 78 N. W. Rep. [Minn.], 4. In the opinions 

in these two cases a large number of previous decisions to 

the same effect are collated, which apparently fortify the 

doctrine beyond the possibility of successful assault. In 

all these cases it is held that part performance takes the 

transaction out of the operation of the statute of frauds, 

and that when, as in this case, such performance is of such 

nature as that it can not be measured or adequately com

pensated in damages, equity will interfere for the purpose 

of protecting the rights of the party injured. In Hazleton 

v. Reed, supra, the relief sought seems to have been deniied 

for the sole reason that in the opinion of the court the 

services rendered in that case were not of such a nature 

that they could not be adequately recompensed by the 

ordinary legal procedure. We do not think that the cir

cumstances of this case bring it within the exception.  

It does not seem to be. an obstacle to the granting of 

relief in such cases as this that the testator, if he may prop

erly be so called, who has conveyed away his property in 

violation of his agreement, is still living. Specific per

formance, strictly so called, can not be decreed because the 

father is still living, and until his death the right of the 

son to have the title vested in himself will not have ac

crued. But such a situation has already been considered 

by the courts, and the difficulty thence arising has been 

solved to our satisfaction. In Van Dyne v. Vreeland, 11 

N. J. Eq.,370, followed and affirmed in Davison v. Davison, 

13 N. J. Eq., 246, approved in Gupton v. Gupton,47 Mo.,37, 
and in Siuttom v. Hayden, 62 Mo., 101, it was held that in 

instances of this kind the grantee, with notice and in fraud 

of the testamentary agreement, will be decreed to hold the 

title in trust until the happening of the event vesting a 

present right thereto in the complainant, and will then be 

required to convey it to the latter. The conclusion thus 

arrived at is in contravention of the letter both of the 

statute of frauds and of the statute of wills, and beyond 

doubt transactions of the kind in question should be 

closely scrutinized, or else they may open the door to the
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exercise of the grossest kind of undue influence and to 
frauds and abuses of the most serious descriptions; but 
the rules of equity applicable to them, when free from any 

of these objections, are well established by a large number 
of decisions, many of which have received the express ap
proval of this court. There is nothing in the record to in

dicate that the appellee, Carl Teske, has been guilty of any 
objectionable practices, and it is beyond question that he 
has spent many of the best years of his life in tl- perform
ance in good faith of the testamentary agreei cut, which 
the referee has foiind upon sufficient evidence to have been 
entered into between himself and his parents. It does not 
appear to us that for a repudiation of the agreement by 
his father he could be adequately compensated in damages.  
The father is very old and feeble, both in mind and body, 
so that it is not unlikely that his conveyance to his daugh
ter, if not unduly influenced, was made in response to some 
temporary whim or resentment. That it was not the re
sult of any fixed determination on his part is indicated 
by the fact that he has dismissed his appeal in this court, 
and manifested a desire that the judgment of the district 
court be affirmed. At or before the conveyance to the 
appellant Martha Dittberner she parted with no consid
eration on account thereof, and she had full knowledge of 
the claims of her brother, who was in occupancy of the 
premises. There is therefore no fact or circumstance dis
closed by the record to raise in equity in her behalf. If at 
the death of her father she shall be entitled to compensa
tion for his care and support during the term of his resi
dence with her,;she may demand the same from his estate, 
which will apparently be considerable in amount. In any 
case, the old gentleman is entitled to comfortable care and 
subsistence out of his estate or the avails of it, nor is he 
bound to reside with his son if he desires to abide else
where, and it is not unlikely that even the testamentary 
agreement might, under conceivable circumstances, be re
quired to yield so far as may be requisite for ministering 
to his necessities. But whether this be so or not, it is the
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clear duty of the court to protect the rights of the son by 
maintaining the present status, so far as possible, during 
the remainder of the old man's life.  

It is recommended that the former decision of this 
court be overruled and set aside; and that the judgment of 
the district court be so modified that the appellee, Carl 
Teske, be decreed to be entitled upon giving a bond such as 
is tendered in his petition, if one has not already been 
given, to retain the occupancy of the premises in contro
versy during the lifetime of his father, Frederick Teske, 
subject to the terms, conditions and stipulations of the 
testamentary agreement set forth in the report of the 
referee in this action; and that until the death of said 
Frederick Teske the appellant Martha Dittberner be ad
judged to hold the legal title to said premises in trust, for 

the satisfaction of the terms and conditions of said agree
ment, free from any estate or interest of her husband, the 
appellant Frederick Dittberner, as tenant by the curtesy 
or otherwise; and that she be perpetually restrained and 
enjoined from conveying or incumbering the same except 
as herein directed; and that upon the death of said Fred
erick Teske, and full compliance with and performance of 
said agreement by said Carl Teske, a conveyance of said 
premises to him be made by said Martha Dittberner; and 

that the said decree, when so modified, be affirmed.  

DUFFIE, C., concurs. ALBERT, C., not present at the 
hearing and took no part in the decision.  

By the Court: For the reasons stated in the foregoing 
opinion it is ordered that the former decision of.this court 
be overruled and set aside; and that the judgment of the 
district court be so modified that the appellee, Carl Teske, 
be decreed to be entitled upon giving a bond such as is 
tendered in his petition, if one has not already been given, 
to retain the occupancy of the premises in -controversy 
during the lifetime of his father, Frederick Teske, subject 
to the terms, conditions and stipulations of the testa
mentary agreement set forth in the report of the referee
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in this action; and that until the death of said Frederick 
Teske the appellant Martha Dittberner be adjudged to 
hold the legal title to said premises in trust, for the satis
faction of the terms and conditions of said agreement, free 
from any estate or interest of her husband, the appellant 
Frederick Dittberner, as tenant by the curtesy or other
wise; and that she be perpetually restrained and enjoined 
from conveying or 'incumbering the same, except as herein 
directed; and that upon the death of said Frederick Teske, 
and full compliance with and performance of said agree
ment by Carl Teske, a conveyance of said premises to him 
be made by said Martha Dittberner; and that the said de
cree, so modified, be affirmed.  

JUDGMENT ACCORDINGLY.  

CORA BELL HILL, APPELLEE, V. JOHN SCHMUCK ET AL., 
APPELLANTS.  

FILED JUNE 4, 1902. No. 11,678.  

Commissioner's opinion, Department No. 3.  

Conveyance: SOLVENT MAN: CONSIDERATION: WIFE: CHILD: MORAL 

OBLIGATION TO SUPPORT. A conveyance without fraudulent in
tent, by a solvent man, of lands to his wife or child, is presumed 
to have been made in consideration of his moral obligation for 
the support and maintenance of the grantee, and in the ab
sence of evidence of a contrary intent, will be held to have 
transferred the entire title, both legal and equitable; so that 
the transaction can. not be successfully assailed by subsequent 
creditors of the grantor.  

APPEAL from the district court for Gage county. Heard 
below before LETTON, J. Reversed.  

Ernest .0. Kretsinger, for appellants.  

Hazlett & Jack, contra.  

AMES, C.  

This is an action in the nature of a cre( _ors' bill 
brought by the appellee, Cora Bell Hill, for the purpose of
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setting aside, as fraudulent as against her, a convey
ance of a tract of land by the appellant John Schmuck to 
his wife, the appellant Anna Schmuck. The conveyance 
was made through the appellants John Pagels and his 
wife, Charlotte, as a conduit; they neither paying or re
ceiving any consideration by reason of the transaction.  
The petition alleges the recovery of a judgment by the 
plaintiff against John Schmuck on the 4th day of June, 
1898, and the subsequent filing in the office of the district 
clerk of a transcript thereof, and the issuance of an execu
tion thereon and its return unsatisfied,.and that the judg
ient creditor was at the beginning of this action insolv

ent, except for said lands, and without property subject to 
levy and sale upon execution. It is also alleged that the 
conveyance from John Schmuck to his wife was made on 
the 11th day of April, 1898, nearly two months prior to 
the recovery of the judgment, with intent to hinder and 
delay the plaintiff and others, his creditors; but it is not 
alleged who his other creditors were, if any, nor that the 
grantor was then indebted to the plaintiff, nor are any 
facts or circumstances averred tending to show an intent 
by the grantor to defraud his subsequent creditors. A 
demurrer to the petition was overruled, and, the defendant 
failing to plead further, judgment was rendered as prayed.  
The case is brought to this court by appeal.  

We do not think that it sufficiently appears from the 
petition that John Schmuck was insolvent at the date of 
the conveyance, or that he was at that time indebted to 
the plaintiff, and it is not very strenuously contended by 
counsel for the plaintiff that it does sufficiently so appear; 
but reliance is placed mainly upon the fact, alleged by the 
petition and admitted by the demurrer, that the convey
ance by the judgment debtor to his wife was without 
pecuniary consideration. By reason of this fact it is con
tended that the equitable title remains in the grantor, his 
wife holding merely the naked legal title in trust for him, 
and that as equitable titles are, in this state, liable to be 
taken for the payment of the debts of persons possessing
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them, the plaintiff ought for that reason to succeed. In 
defense of this doctrine, counsel for appellee cite Millard 
v. Parsell, 57 Nebr., 178. That decision, however, does not 
sustain the proposition contended for. A careful examina
tion of the opinion discloses that the trial court found as 
a matter of fact that the conveyance from Dr. Parsell to 
his wife, although without fraudulent intent as to the 
creditors of the former, was made upon an actual trust in 
favor of the grantor, and for that reason left the equitable 
title in him. In the absence of the record, we can not say 
what the evidence of that trust was, and must assume that 
it was expressed in writing, and sufficient to uphold the 
finding of the district judge. In view of familiar rules of 
law upon the subject, we are not at liberty to suppose that 
the finding was an inference from the mere fact that no 
pecuniary consideration passed from Mrs. Parsell to her 
husband. Such inference would have been wholly without 
support by English or American authority, and in sharp 
conflict with time-honored and universally recognized 
principles of jurisprudence. That there is abundant 
consideration of the kind known as "valuable" for a con
veyance by a man to his wife or child, or other person for 
whom he is under a moral obligation to provide a main-
tenance, is established by a multitude of authorities, and 
has never, so far as we know, been questioned by any 
judicial decision. In the absence of existing creditors or 
others upon whom such a conveyance would necessarily 
operate or tend to defraud, it is presumed to have been 
made in satisfaction of the moral obligation mentioned, 
and as an advancement to, or for the purpose of insuring 
the support and maintenance of, the grantee therein 
named. The matter was set at rest by this court twenty 
years ago, in Gray v. Gray, 13 Nebr., 453, affirming Bart
lett v. Bartlett, 13 Nebr., 456, as follows: "G. having ac
quired an equitable title to certain real estate, acquiesced 
in the same being conveyed to his wife by the person hold
ing the legal title thereto. fHeld, that the same will be 
presumed to have been intended by G. as an advancement 
to his wife, and to create no trust."
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In Bartlett v. Bartlett the court quote with approval the 
following from Perry on Trusts: "If the purchaser take a 
conveyance in the name of his wife or a child, or other 
person, for whom he is under some natural, moral or legal 
obligation to provide, the presumption of a resulting trust 
is rebutted, and the contrary presumption arises that the 
purchase and conveyance were intended to be an advance
ment for the nominal purchaser. The transaction will be 
regarded prima, facie as a settlement upon the nominal 
grantee, and if the payer of the money claims a resulting 
trust he must rebut this presumption by proper evidence." 
1 Perry, Trusts, sec. 143.  

To the same effect is 2 Washburn, Real Property [3d 
ed.], 440, et sequitur and notes; 2 Story, Equity Juris
prudence [13th ed.], paragraphs 1203 and 1204, and 
notes,-the author saying that the presumption is stronger 
in case of a wife than of a child, for she can not at law be 
the trustee of her husband. The consequences of a con
trary doctrine would be somewhat appalling. It is a com
mon, and has hitherto been regarded as a'meritorious, or, 
at any rate, creditable practice, for men who are free from 
debt to make conveyances of property to their wives and 
children, and other dependents, so as to insure the 
grantees against the consequences of possible future finan
cial disasters. If it be true that such conveyances are in
effectual to pass or affect the equitable or beneficial titles, 
not only is their immediate object defeated, but the 

grantees are in a worse condition than that of those who 
accept conveyances confessedly in fraud of creditors. In 
the latter case the defect is cured and the title quieted by 
the lapse of a definable term of limitations, but in the 
former the titles, continuing to reside in the grantors, 
would be liable to be appropriated for the payment of their 
debts contracted fifty years later. Not only so, but a 

grantee in fraud of creditors may successfully resist an 
attempt by his grantor to obtain a reconveyance; but it is 
the policy of the law to unite legal and eqyuitable titles in 
the same person, and an unfortunate wife or child, being,
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by hypothesis, the holder of the naked legal title, without 
consideration, could be compelled to reconvey it, and no 
lapse of time would bar an action for. the enforcement of 

the obligation so to do.  
By the strict rules of practice, the action ought to be 

dismissed, but it is evident that both parties are misled 

by a not unnatural misconstruction of the decision in 
Millard v. Parsell, supra, and we therefore recommend 
that the judgment of the district court be reversed, and 

the cause remanded, with leave to the plaintiff to amend 

her petition.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court 

be reversed, and the cause remanded with leave to the 
plaintiff to amend her petition.  

REVERSED AND REMANDED.  

J. C. HOTCHKISS V. JOHN W. AUKERMAN ET AL.  

FILED JUNE 4, 1902. No. 11,740.  

Commissioner's opinion, Department No. 3.  

Statute of Limitations: VOLUNTARY APPEARANCE: DATE OF SUM1
MONs NOT SERVED. Within the meaning of the statute of limi

tations, a court acquires jurisdiction of the person of a defend

ant by a voluntary appearance of the latter at the date of such 

appearance, and not at the date of a summons previously issued 

but not served.  

ERROR from the district court for Lancaster county.  
Tried below before CORNISH, J. Reversed.  

George E. Hibner, for plaintiff in error.

Arthur W. Lane, contra.  
19
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AMES, 0.  

The statement of facts in this case is copied from the 
brief of the plaintiff in error, and is admitted by the de
fendant in error to be correct: 

"On the 21st day of January, 1898, John W. Aukerman 
filed a petition in the county court of Lancaster county on 
a promissory note, dated February 10, 1892, and due 
February 10, 1893, executed by C. B. Reynolds and J. C.  
Hotchkiss. A summons was issued on the 7th day of 
February, 1898, and on the 17th day of February it was 
returned with the following indorsement by the sheriff: 
'I received the summons on the 8th day of February, 1898, 
and on the 15th day of February, 1898, I served the same 
on the within-named C. B. Reynolds, whose real name is 
Charles B. Reynolds, by delivering to him in person a true 
and certified copy of the same, and on J. C. Hotchkiss, by 
leaving at his usual place of residence a true and certified 
copy thereof with all the indorsements thereon.' The 
summons left at the residence of Hotchkiss contained no 
month or year at which time he was to appear and answer.  
On the 7th day of March, Hotchkiss filed in the county 
court a special appearance and motion to dismiss the 
action as to him on the ground that no summons had ever 
been served on him according to law. On March 17 that 
motion was overruled, and the same day Hotchkiss filed a 
motion to quash the service as to him on the ground that 
no summons had ever been served according to law. On 
March 25 the court sustained the latter motion and 
quashed the service. On April 1st Hotchkiss filed a sepa
rate answer, pleading the statute of limitations. April 
18, judgment was rendered against Hotchkiss, who duly 
appealed to the district court, and issue was joined, Hotch
kiss pleading the statute of limitations. The case was 
submitted on a stipulation of facts, and on November 25, 
1899, judgment was rendered against Hotchkiss. Motion 
for a new trial was filed and overruled, and he prosecuted 
error proceedings in this case. The only question is as
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to the time when this action was commenced as against 
Hotchkiss." 

There is no room for reasonable controversy disclosed 
by this record. Section 19 of the Code of Civil Procedure 
enacts that "an action shall be deemed commenced, within 
the meaning" of the statute of limitations, "as to the de
fendant, at the date of the summons which is served on 
him." No service of the summons issued against Hotch
kiss was ever made. After the period of limitations had 

elapsed, he entered a voluntary appearance, and pleaded 
the statute. This appearance was not a substitution for 

the service of the process previously issued, but was a 
waiver of the issuance and service of a new summons. The 
motion to quash and the order thereon were of no signifi

cance except to establish that no service had been made.  
The court acquired jurisdiction of the person by reason 
of the voluntary appearance, and at the date of such ap

pearance, precisely as though no summons had ever been 
issued. There are no decisions of this court intimating a 

contrary opinion.  
It is recommended that as to the plaintiff in error, 

Hotchkiss, the judgment of the district court be reversed 
and the action dismissed.  

DJFFIE and ALBERT, CC., concur.  

By the Court: For. reasons stated in the foregoing 

opinion, it is. ordered that as to the plaintiff in error, 
Hotchkiss, the judgment of the district court be reversed 
and the action .dismissed.  

REVERSED AND DISMISSED.  

0. T. BANNARD V. MARY E. DUNCAN ET AL.  

FILED JuNE 4, 1902. No. 11,822.  

Commissioner's opinion, Department No. 3.  

1. District Court: INVOKING JURIsDIOTION: ASSAILING DECREE. When 

the jurisdiction of the district court is invoked, either by an 

action at law, or a suit in equity, its judgment or decree can
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not be successfully assailed for want of jurisdiction, on the 
ground that an issue triable to a jury, was tried to the court.  

2. Vacating Decree: FINAL ORDm. An order vacating a decree ren
dered at a former term, on the ground that the court had no 
jurisdiction of the subject-matter, is a final order, within the 
meaning of section 581 of the Code of Civil Procedure.  

3. Equitable Action: REVIEW: APPEAL: ERnoR. In equitable actions 
the remedy by appeal is not exclusive, but the final orders or 
decree rendered therein may be reviewed on error.  

4. Motion for New Trial: WHEN NOT A PREREQUISITE. Where the 
correction of the errors complained of involves the reexamina
tion of no issue of fact, a motion for a new trial is not a pre
requisite to a review of a final order or judgment on error in 
this court.  

ERROR from the district court for Dakota county. Tried 
below before GRAVES, J. Reversed.  

William P. Warner and William Milchrist, for plaintiff 
in error.  

William E. Gantt, contra.  

ALBERT, C.  

The plaintiff filed a petition in the district court which, 
omitting the formal parts, is as follows: 

"Comes now the plaintiff and for cause of action against 
the defendants states: 

"1st. That he is the legal owner, in fee, of the following 
described real estate situated in Dakota coitnty, Nebraska, 
to wit: The northwest quarter of section twenty-seven, 
township twenty-eight, range six east.  

"2nd. That on or about January 10, 1899, the defend
ants wrongfully and unlawfully went into possession of 
said premises, and still retain the possession thereof, and 
claim to own said property.  

"3rd. More particularly setting forth his cause of action 
against the defendants the plaintiff states: That he holds 
title and ownership of said property through a perfect 
chain of conveyances from the issuance of patent from the 
United States government to the present time, the last
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conveyance being by sheriff's deed based upon a certain 

mortgage made by the defendants Stephen Cain and Anna 

Cain to the Fidelity Loan and Trust Company on the 2nd 

day of December, 1891, and taxes paid under said mort

gage, and the foreclosure of said mortgage and taxes so 

paid, in this court.  
"4th. That. the defendants Mary E. Duncan, Sarah M.  

Duncan, Anna B. Duncan and William B. Davis, as 

guardian of the said Anna B. Duncan, claim to own said 

premises under and by virtue of a certain deed thereto 

made by one David Brendlinger in the year 1870 to one 

William Duncan, and under the terms and provisions of 

a certain last will and testament of the said William 

Duncan, bequeathing said property to one William W.  

Duncan, now deceased, who was the father of the said 

Duncans, defendants herein.  
"5th. That neither the said deed nor last will and testa

ment under which the said defendants claim title was ever 

recorded, or probated, or filed for probate and record, in 

Dakota county, Nebraska, until long after plaintiff's 

grantors, and the parties who executed the mortgage above 

mentioned had acquired title to said premises, and the 

mortgagee named in said mortgage had acquired its lien 

thereon, and neither said mortgagee nor its grantors, nor 

his grantors, had any notice or knowledge, either actual or 

constructive, of the said defendants' claim of title, or of 

the said deed or will and testament. That they purchased 

said premises in good faith for a valuable consideration, 
with no notice or knowledge of the said defendants' claim 

of title, or deed or will under which they claimed.  

"6th. That the said defendants, Mary E. Duncan, Sarah 

M. Duncan, Anna B. Duncan and William B. Davis, 

guardian of the said Anna B. Duncan, nor any or either 

of them, ever paid the taxes upon said premises, but the 

same have been paid by plaintiff's immediate grantors for 

more than twenty years last past.  

"7th. That plaintiff's immediate grantors have been in 

the actual possession of said premises for more than ten
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years last past, and paid the taxes thereon without notice 
or protest from the said defendants.  

"8th. That the defendants, Stephen Cain and Anna 
Cain, are the same parties who made the mortgage upon 
said premises herein mentioned to the said Fidelity Loan 
& Trust Company, and were at the time of the making 
thereof, the owners of said premises. That they lived 
upon said premises for more than ten years last past.  
That about the 10th day of January, 1899, above men
tioned, confirmation of sale under said mortgage foreclos
ure, was secured and a deed to said premises was ordered 
issued to this plaintiff, and the said Stephen and Anna 
Cain, then realizing that the plaintiff was about to secure 
possession of said premises by virtue of his sheriff's deed, 
pretended to surrender possession of said premises to the 
other defendants herein, under their claim of title above 
mentioned and took from them a lease for said premises, 
and now hold or pretend to hold the same by virtue of said 
lease, and occupy the same as the tenants or pretended 
tenants of said other named defendants.  

"9th. That each and all of said defendants except the 
said Stephen and Anna Cain are non-residents of the state 
of Nebraska, and hold the possession of said premises 
through the said Stephen and Anna Cain as above men
tioned.  

"That actions at law to try the title to said premises and 
the right to the possession thereof must necessarily be pro
tracted, and will result in a multiplicity of suits.  

"Wherefore the plaintiff prays that his title in and right 
to the possession of said premises be forever quieted and 
confirmed against said defendants and each of them and 
their .grantees, and that the said defendants and each of 
them be forever enjoined from claiming title in and to 
said premises adverse to that of this plaintiff, and from 
withholding possession of said premises from the plaintiff, 
and from occupying the same, and from interfering in any 
manner with the plaintiff in the free use, occupation and 
enjoyment of said premises, and for such other and further
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orders in said premises and action as may be necessary, 
and that justice and equity may require.  

"Plaintiff further prays that he may recover his costs 
of said defendants." 

Personal service was had on the defendants Stephen 
Cain and Anna Cain. Service was had on the other de
fendants by publication. A guardian ad litemt was ap
pointed for the infant defendants, who filed a general de
nial. 'The other defendants made default. At the October 
term, 1899, the cause was subinitted to the court on the 
petition of the plaintiff, the answer of the guardian ad 
litem and the evidence, on consideration whereof the court 
found and decreed as follows: 

"That the deed mentioned by the plaintiff in his peti
tion, from David Brendlinger. to William Duncan, dated 
September 24, 1870, and under which the defendants now 
claim title in and to the premises described in plaintiff's 
petition, to wit: The northwest quarter of section twenty
seven (27), township twenty-eight (28), range six (6) 
east, in Dakota county, Nebraska, was never filed for rec
ord or recorded in the proper office in Dakota county, Ne
braska, until January 11, 1898, and that the Fidelity Loan 
& Trust Company, mentioned by the plaintiff in his peti
tion, to whom the defendants Stephen Cain and Anna 
Cain gave the mortgage mentioned in said petition on the 
2d day of December, 1891, had no notice either actual or 
constructive of the defendants' claim of title in said prem
ises or the deed heretofore mentioned upon which the said 
claim is based, when the money loaned upon said mortgage 
was paid and when said mortgage was so taken, and that 
the said mortgage, together with the lien for taxes paid 
thereuilder, was foreclosed in this court and sold to the 
plaintiff herein on the 10th day of December, 1898, and 
said sale was confirmed and a deed issued and made by the 
sheriff of Dakota county, Nebraska, to the said plaintiff on 
the 13th day of January, 1899, and that it is under said 
deed that plaintiff claims title; that the amount bid and 
paid by said plaintiff at said sale was the sum of $1,540,
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and that he has since paid thereon taxes amounting with 
interest to the sum of $94.16; that the plaintiff has title 
under said sheriff's deed superior to the title claimed by 
the defendants under the deed mentioned, and that plain
tiff's title is prior and paramount to that of the defendant, 
but that the said defendants should have the right to re
deem from the claim of the plaintiff within a reasonable 
time by paying to him the amount so bid at said sale to

gether with taxes since paid upon said premises, the total 
sum of which, including interest and all payments, 
amounts on the first day of this term, to wit, October 23d, 
1899, to $1,727.89, and that a reasonable time in which 
defendants may redeem is six months from and after Oc
tober 23d, 1899, and that if said defendants fail and refuse 
to redeem said premises within said period of time the 
title in and to said premises should be forever quieted and 
confirmed in the plaintiff as by him prayed in his petition.  

"It is therefore ordered and adjudged by the court that 
if the said defendants fail for the period of six months 
from and after the 23d day of October, 1899, to pay to the 
plaintiff or to pay into court for his use and benefit the 
sum of $1,727.89, with interest thereon at 7% from said 
date, and the costs of this action, that the title and right 
to possession of said premises, to wit: The northwest 
quarter of section 27, township 28, range 6, east, in Da
kota county, Nebraska, be, and the same hereby are, for
ever quieted and confirmed in. the said plaintiff, and the 
said defendants and each of them, and any and all-persons 
claiming under or through them or either of them, are 
hereby enjoined from claiming any interest in said prem
ises adverse to that of the plaintiff or his grantees, and 
from withholding the possession of said premises from 
him, or from interrupting him in his free use and enjoy
ment thereof, and that if said defendants fail within said 
period of time to redeem said premises and pay the amount 
herein stated, the clerk of this court will issue a writ of 
assistance to the sheriff of said county of Dakota directing 
him to proceed forthwith and place the plaintiff into pos-
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session of said premises, -without further order or pro
ceedings of the court. Said writ to be executed and re
turned within 20 days from the date of issuance thereof." 

At a subsequent term, the defendants moved to set aside 
the decree on the grounds that the court had no jurisdic
tion of the subject-matter, and that the decree was not 
supported by the pleadings. The motion was sustained on 
the grounds urged, and the decree vacated. From the 
order vacating the decree, the plaintiff prosecutes error 
to this court.  

Counsel for the defendants argues at length that the 
court had no jurisdiction of the subject-matter, for the 
reason that the action was one to quiet the title to real 
estate, and the petition shows on its face that the defend
ants were in possession of the land, and therefore the 
plaintiff's remedy was at law, and not in equity. In his 
argument, counsel does not overlook the statute author
izing actions of this character under such circumstances, 
nor the decisions of this court to the same effect, but in
sists that the statute is unconstitutional, and that the de
cisions referred to should be overruled. We do not deem it 
necessary to go into that question. It does not necessarily 
follow that because a party is not entitled to the relief 
prayed the court is without jurisdiction of the subject
matter. As said in the case of Lyon v. Gombert, 63 Nebr., 
630, 635: "It should be kept in mind that there is no such 
thing as a court of equity in this state. We have a district 
court, which has common-law jurisdiction and equity 
powers. When its jurisdiction is invoked, either by an 
action at law or a suit in equity, it has jurisdiction to act, 
and its judgments and decrees can not be assailed for want 
of jurisdiction on the ground that an issue, triable to the 
jury, was tried to the court, especially when there has 
been no demand for, nor refusal of, a jury trial of such 
issues." The district court had jurisdiction of the subject
matter presented by the petition in this case. Whether 
that jurisdiction was properly exercised is another ques
tion, and one that does not arise at this time. At least
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two of the defendants, joining in the motion to vacate the 
decree, were personally served with notice of the pendency 
of the action, and made default. They had an opportunity 
to appear and insist on their rights. They can not now 
be heard to complain of any irregularities in the proceed
ing which might have been avoided had, their objections 
been urged opportunely.  

As to the second ground urged for the vacation of the 
decree, namely, that it is not supported by the pleadings,
that, in our opinion, is also untenable. An inspection of 
the decree will disclose that in whatever particular it is 
broader than the petition is in the interest of the defend
ants. If there be error in this, it is not error of which 
they should be heard to complain. The motion was made 
and the decree vacated at a term subsequent to that at 
which the decree was rendered. The power of the court 
to vacate its judgments or decrees after the term is lim
ited to the grounds enumerated in section 602 of the Code 
of Civil Procedure. Dillon v. Chicago, K. & N. R. Co., 
58 Nebr., 472; Barnes v. Hale, 44 Nebr., 355. None of the 
grounds included in said section are relied upon or shown 
to exist. The order of the district court vacating the de
cree is erroneous.  

It is urged that the order complained of is not final, and 
that error will not lie therefrom. The order was made on 
a summary application after judgment. That it is an or
der affecting a substantial right, is obvious. Such an 
order is a final order, within the meaning of the statute.  
Sec. 581, Code of Civil Procedure.  

It is also urged that, the action being equitable, the 
remedy by appeal is exclusive. This court has held other
wise. Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 
369, 372; Beatrice Paper Co. v. Beloit Iron Works, 46 
Nebr., 900.  

Lastly, it is urged that the plaintiff must fail because no 
motion for a new trial was made in the district court. A 
new trial is a reexamination in the same court of an issue 
of fact after a verdict by a jury, report of a referee or a
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decision by the court. Sec. 314, Code of Civil Procedure.  
There was no issue of fact involved or examined on the 
hearing of the motion. Consequently, there could be no 
re-examination of any such issue. That being true, a 
motion for a new trial was neither necessary nor proper.  

It is recommended that the order of the district court 
vacating the decree be reversed, and the cause remanded, 
with directions to vacate such order and reinstate the de
cree.  

DUFFIE and AMES, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court vacating the decree 
is reversed, and the cause remanded, with directions to 
vacate such order and reinstate the decree.  

JUDGMENT ACCORDINGLY.  

W. M. HINMAN v. F. -C. AUSTIN MANUFACTURING COM

PANY.  

FILED JUNE 4, 1902. No. 11,883.  

Commissioner's opinion, Department No. 3.  

1. Principal and Agent: CONTRACT: BENEFICIAL PART: BURDEN

SOME PART: ENFORCEMENT. A principal will not be permitted 

to enforce that part of a contract made by his agent which is 
beneficial to him, and repudiate that part which is burdensome.  

2. Instruction: CONSTRUCTION OF CONTRACT. An instruction which sub

mits the construction of a contract to a jury is erroneous.  

3. - : VERDICT: ERROR WITHOUT PREJUDICE: PREJUDICIAL ERon.  

Where it appears from the nature of a verdict that the jury 
must have found in favor of one party on a certain point, 

ordinarily an erroneous instruction as to such point, is error 

without prejudice, as to such party; but where the case is sub
mitted on an erroneous theory, and matters are submitted to 

the jury which are exclusively for the court, and the verdict 

does not necessarily imply a finding on such point for such 
party, an erroneous instruction thereon will be held to be 
prejudicial error.
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Eiaton from the district court for Lincoln county. Tried 
below before SULLIVAN, J. Reversed.  

B. I. Hinman and Beeler & Muldoon, for plaintiff in 
error.  

T. C. Patterson, contra.  

ALBERT, C.  

This action was brought by F. C. Austin Manufacturing 
Company against Washington M. Hinman on a promis
sory note. The execution of the note is admitted, but, as 
a defense thereto, the defendant alleges that the note rep
resents the purchase price of a certain ditching machine 
sold and delivered to him by the plaintiff on a written con
tract of warranty, of which there had been a breach, 
whereby he had sustained damages in the sum of $1,200.  
The contract of warranty relied upon is as follows: 

"This agreement, made and entered into this twelfth 
day of November, A. D. 1894, by and between F. C.  
Austin Mfg. Co., of the city of Chicago, county of Cook, 
and state of Illinois, and W. M. Hinman of North Platte 
of - county of Lincoln and state of Nebraska.  

"Witnesseth, That the said F. C. Austin Mfg. Co., 
hereby contracts and agrees to ship for trial to the said 
W. M. Hinman one of the 'New Era' railroad graders and 
wagon loaders, warranting said machine to be well made 
of good material, and capable of excavating and placing 

in railroad or levee embankment one thousand cubic yards 
of earth in ten hours actual work, or of loading from 500 
to 600 wagons per day wherever stones or roots are not 
of sufficient size to impede progress in plowing. It be
ing understood that the said F. C. Austin Mfg. Co., or 

their representatives, shall set up the said machine in 
working order and prove by its use, its capability of doing 
the amount of work herein specified. The said W. M. Hin
man hereby agrees to witness the trial of said machine, 
and to supply the necessary men and teams for trial of
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machines whenever required by the said F. C. Austin 
Mfg. Co., and if, upon trial, the said machine shall be 
found capable of doing the amount of work herein speci
fled, then the said W. M. Hinmuan shall complete the pur
chase of the said machine, and pay for the same the sum 
of twelve hundred dollars ($1,200) in cash, $50, notes, 
$1,150.  

"Should said machine be found defective and incapable 
of performing the work herein specified, then the said 

shall not be required to receive said machine un
less said defect shall be remedied and its capacity finally 
proven as above claimed. But if it shall be shown that 
the machine is incapable of doing the work as herein 
claimed, then this contract shall in no way bind said 

the said F. C. Austin Mfg. Co., agreeing to 
take back the machine and pay all freight and expenses 
incurred. This contract embodies the entire understand
ing and is not to be affected by any verbal statements.  

"We hereby agree to make good above warranty of F.  
C. Austin Mfg. Co. HERSHEY & CO., 

"Agents for F. C. Austin Mfg. Co." 
The plaintiff denies that it gave the warranty in ques

tion, and alleges that the machine was sold to the defend
ant on an oral contract, which provided, in substance, 
that the plaintiff was to test the machine, but that until 
after said test was completed the defendant was to be un
der no obligation to take it, and then only in the event he 
was satisfied with it; that in accordance with said oral 
contract, the plaintiff shipped its machine from its factory 
in Chicago, paid the freight on it, sent an expert to operate 
it, and make the test aforesaid; that it was tested in ac
cordance with the terms of said oral contract in the pres
ence of the defendant, after which the defendant expressed 
his satisfaction with the result of such test, accepted the 
machine, and executed the note in question. There was a 
trial to a jury, which resulted in a verdict for the plaintiff 
for one hundred dollars less than the amount actually due 
on the note at the time. From a judgment rendered on
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such verdict, the defendant prosecutes error to this court.  
The court, on its own motion, instructed the jury as fol

lows: 
"2. Under the issues thus formed by the pleadings, cer

tain facts are admitted. First. Execution and delivery of 
the note sued upon is admitted by the defendant, and he 
also admits that he has not paid any part of the same.  
The plaintiff admits that the note sued upon represents a 
part of the purchase price of a grader or ditching machine 
purchased from it by defendant; that the full purchase 
price of the machine was $1,200 of which the remainder 
had been paid by defendant before the beginning of this 
action. The question in dispute between the parties or the 
issue presented by the pleadings and the truth of which 
you are called upon to determine from the evidence is, was 
the machine received by defendant under and with a writ
ten warranty and what were the terms of the alleged 
written waranty, and did he receive the machine relying 
upon the warranty, and did the machine comply with all 
the terms of the same, and if not, what terms of the alleged 
warranty has it failed to comply with, and what damage, 
if any, has defendant sustained because the machine failed 
to meet the conditions or have the qualities which it is 
alleged plaintiff in its sale of the machine n arranted it to 
have; and did defendant unconditionally purchase the 
machine or did he take it only on trial?" 

"3. Among other conditions in the contract of war
ranty offered in evidence by the parties was one that the 
plaintiff company agrees to ship the machine for trial to 
defendant, and agrees to set up the same in working order 
and prove its capability of doing a certain amount of work, 
specified in the alleged contract; defendant agreeing to 
witness the trial of the machine and supply the necessary 
men and teams for the trial of the machine, and if the 
machine was found capable of doing the work represented 
therein, then Hinman agreed to complete the purchase of 
the machine. Now it appears from the undisputed testi
mony that at the time this contract was made, the machine
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was already upon the premises of the defendant, and it 
could not therefore have been in the contemplation of the 
parties that this machine should be shipped. It further 
appears from the undisputed testimony that at least some 
trial of the machine had been made before the giving of 

.the notes and signing of the contract. The contract there
fore when considered with the undisputed evidence in the 
case is not entirely clear as to its meaning, or rather as to 
the intention of the parties signing it. There are two 
things expressed in the contract of warranty: one is, that 
the machine is well made and of good material; and the 
other is, that it is capable of excavating and placing in 
railroad or levee embankment a thousald cubic yards of 
earth in ten hours of actual work, or of loading from five 
to six hundred wagons per day, whenever stones or roots 
are not of sufficient size to impede progress in plowing.  
It is insisted that the plaintiff company warranted the 
machine at the time it took his notes and delivered the 
warranty, to have both of these qualifications, and that 
he relied upon this warranty in giving his notes in the 
purchase of the machine. It is for you to determine from 
the contract itself, considered in connection with all the 
other testimony in the case, as to what the intention of 
the parties was. That is, was it the intention of the par
ties that the machine should have both of these qualities 
and that the plaintiff warranted it to have the same, or 
'was it the intention of the parties that the defendant only 
took the machine for trial; or was that part of the contract 
referring to the trial of the machine not in contemplation 
of the parties, or their intention at the time of the giving 
of the notes and warranty?" 

"7. A corporation can only act through its agents. In 
this case it is the undisputed testimony that Hershey & 
Co. were the agents of plaintiff for the sale of the machine.  
If Hershey & Co. as agents of plaintiff made the contract 
with defendant, then this contract should be the contract 
of the plaintiff and the defendant. If Hershey & Co.  
signed the plaintiff company's name to the contract of
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warranty offered in evidence, then this would bind the 

company and would become the warranty of the company.  

In such a transaction as this the intention of the company 

is but the intention of the agent. And in this case if after 

considering the contract of warranty in connection with 

all the testimony in the case, you believe it was the inten

tion of Hershey & Co. as agents of plaintiff, not only to 

warrant that the machine was well made and of good ma

terial, but also that it was capable of excavating and plac

ing in railroad embankment a thousand cubic yards of 

earth in ten hours work, or of loading from five to six 

hundred wagons per day, where stones and roots did not 

impede progress* in plowing, and defendant understood 

that such was the intention, and unconditionally pur

chased the machine relying upon such fact, and did not 

take the machine on trial, or with the agreement to return 

it, if it did not comply with such alleged conditions; and 

if you further find the machine was not well made or of 

good material, or was not capable of excavating and hand

ling the amount of earth mentioned in said contract, then 

it will be your duty to allow the defendant such damages 

as, you think him fairly entitled to. Of course if the ma

chine was well made and of good material, and capable of 

handling the amount of earth mentioned in the contract, 
then you should find for the plaintiff in the full amount 

of the note sued upon." 
The defendant first complains of the seventh instruc

tion, on the ground that it submits to the jury the question 

whether the contract of warranty was binding on the 

plaintiff. It is undisputed that the agents who signed the 

contract were the agents of the plaintiff; that the con

tract was written on one of the blanks of the plaintiff; 

that it was executed contemporaneously with the notes 

given for the purchase price of the machine, and is a part 

of the same transaction; that when first prepared and 

signed by such agents and handed to the defendant, he 

examined it and returned it with the request that they 

add thereto their personal guarantee; that the agents did
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this by inserting over the signatures already attached to 
the contract the last clause of such contract. On this state 
of facts, to our minds it is clear that the contract of war
ranty was a part of the contract of sale, and a binding 
obligation on the plaintiff. Some question is raised in the 
record as to the authority of the agent to bind the plaintiff 
by such warranty. But the warranty is only part of the 
contract of sale; the note in suit is another part. The 
plaintiff can not successfully insist on the enforcement 
of that part of a contract which is beneficial to it, and at 
the same time repudiate that part which is burdensome.  
If it accepts the benefits, it must shoulder the burdens.  

Each of the foregoing instructions is assailed on an
other ground, and that is it submits the interpretation 
of the contract to the jury. The sole dispute as to the 
terms of the contract is in regard to the warranty. As we 
have seen, the machine was sold under the warranty, 
which was reduced to writing. All prior conversations 
and negotiations in respect thereto, must be held to have 
been merged in the written document. Its construction 
was for the court. The criticism that by these instructions 
the interpretation of the contract was left to the jury, is 
just and the instructions are erroneous.  

It is urged on behalf of the plaintiff that, the case hav
ing been submitted to the jury, under instructions by 
which they were directed to find for the plaintiff for the 
full amount due on the note, unless they should find in 
favor of the defendant on the question of the warranty, 
in which case, they should deduct the amount of his dam
ages from the amount due on the note, and return a verdict 
for the balance, the jury,. having deducted $100 from 
the amount due on the notes, must therefore have 
found in favor of the defendant on the question of war
ranty; consequently the errors above mentioned are with
out prejudice to the defendant. Theoretically, there is 
much to be said in support of this position. Practically, 
we believe it untenable in this case. We have examined 
the instructions with care, and are of the opinion that they 
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do not so clearly exclude every hypothesis upon which the 
defendant would be entitled to damages, save that of a 
breach of warranty, that a finding in his favor on the ques
tion of warranty is necessarily implied from the verdict.  
In the face of the clearest instructions, it is not always 
easy to account for a verdict; and where, as in this case, 
the case is submitted to the jury on an erroneous theory, 
and they are sent to their deliberations charged with 
responsibilities that do not belong to them, the causes 
which produced the verdict must be largely a matter of* 
conjecture.  

Other errors are assigned and argued, but they are not 
such as are likely to arise on another trial of this case, and 
for that reason they will receive no further consideration.  

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

EDWARD J. 7.ICDERMOTT V. MARTIN MANLEY.  

FILED JUNE 18, 1902. No. 11,420.  

1. Continuance: DISCRETION:. MATERIAL EVIDENCE. A motion for a 
continuance in order to obtain the testimony of an absent wit
ness is addressed to the sound legal discretion of the trial 
court, and it is not error to overrule it where it does not appear 
that the party asking for the continuance has, without his 
fault, been deprived of material evidence.  

2. Order of Evidence: DISCRETION. The order in which evidence shall 
be introduced in the trial of a cause is to a great extent discre
tionary with the trial court; and it is not the exercise of that 
discretion, but the abuse of it, that constitutes reversible error.  

3. Evidence. Evidence examined and found sufficient to sustain the 
verdict.
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ERROR from the district court for Buffalo county. Tried 
below before SULLIVAN, J. Affirmed.  

J. F. Walker, for plaintiff in error.  

D. C. Wenzell, con'ra.  

SULLIVAN, C. J.  

Manley alleged in his petition that he entrusted McDer
mott with a sum of money, which was to be kept without 
compensation and returned on demand. The issue raised 
by a denial of this allegation was tried to a jury and de
cided in favor of the plaintiff. Judgment having been 
rendered on the verdict, the defendant brings the record 
here for review, assigning as error the denial of his motion 
for a continuance and also certain rulings made by the 
court during the progress of the trial.  

The application for a continuance, which was based on 
the absence from the state of a material witness, was 
defective in several particulars and was properly over
ruled. It was not shown by the affidavit supporting the 
motion for postponement of the trial that the testi
mony of William Bastian, the absent witness, was neces
sary to enable the defendant to establish his defense.  
Neither was it nmade to appear that the deposition of the 
witness could not have been procured after his where
abouts was ascertained. Manley learned on or about May 
15 that Bastian lived at Medicine Bow, Wyoming, but the 
case was not tried until May 26. This being so, it would 
seem that the exercise of reasonable diligence on the part 
of the defendant, making due allowance for the temporary 
absence of his attorney, would have obviated the necessity 
for -a continuance. Another fatal objection to the appli
cation for a continuance is that the facts from which de
fendant deduced the conclusion that he had been diligent 
in searching for Bastian, were not presented to the court.  
If they had been it is quite possible that there might have 
been a difference of opinion between the court and the
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litigant touching the sufficiency of such facts to establish 
legal diligence. It is familiar doctrine that applications 
for continuances are addressed to the sound legal dis
cretion of the trial court and that the refusal of the court 
to grant such an application is not reversible error unless 
an abuse of discretion is clearly shown. In this case it 
was not made to appear that the defendant was, without 
fault on his part, deprived of the testimony of the 
Wyoming witness, and hence the denial of the motion for 
an adjournment of the trial was not an abuse of judicial 
discretion.  

There is no merit in the assignment of error grounded 
on the action of the trial court in permitting the plaintiff 
to introduce original evidence after defendant had rested 
his case. The order in which evidence shall be received 
is to a great extent discretionary with the court, and we 
see no reason to suppose that in this case the discretion 
was not fairly exercised.  

It is also urged that the judgment should be reversed on 
account of the weakness of plaintiff's evidence. We have 
read the testimony of all the witnesses, and are disposed 
to think that the jury reached a right conclusion.  

The judgment is 
AFFIRMED.  

C. F. SCHWARTZ V. STATE OF NEBRASKA.  

FILED JUNE 18, 1902. No. 12,420.  

1. Responsibility for Crime: TEST: CAPACITY: NATURE OF ACT: 
RIGHT AND WRONG. The generally accepted test of responsi

bility for crime, is the capacity to understand the nature of 
the act alleged to be criminal, and the ability to distinguish 
between right and wrong with respect to such act.  

2. Moral Insanity. Moral insanity as a criminal defense, is not 
recognized in this state. One who knows abstractly what is 
right and what is wrong, must at his peril, choose the right 
and shun the wrong. He can not yield to a vicious impulse, 
and allege mere weakness of will as an excuse.  

3. Instruction: REASONABLE DOUBT: SANITY. An instruction which 

. in substance informs the jury that they can not convict unless
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all the material averments of the information are established 
by the evidence beyond a reasonable doubt, does not, by im
plication, authorize a conviction without presumption or proof 
of defendant's sanity.  

4. DEFINITION. The giving of an instruction defining 

a reasonable doubt, such instruction being identical in substance 
with those considered in Willis v. State, 43 Nebr., 102, and Night
ingale v. State, 62 Nebr., 371, held not to be reversible error.  

5. Instructions: AccoMPLICE: MORAL COERCION. An instruction in

forming the jury that the prosecutrix, who had, under physical 
and moral coercion, maintained incestuous relations with de
fendant, was not an accomplice, held to state a sound and 
relevant proposition.  

6. Evidence. Evidence examined and found to sustain the verdict.  

ERROR from the district court for Pawnee county. Tried 
below before. STUBBS, J. Affirmed.  

Lindsay 6 Raper, for plaintiff in error.  

Frank N. Prout, Attorney General, anu Norris Brown, 
for the state.  

SULLIVAN, C. J.  

The defendant, Charles F. Schwartz, having been found 
guilty of incest, and sentenced to imprisonment in the 
penitentiary for a term of twenty years, brings to this 
court for review the record of his trial. His first and 
principal contention is that the evidence was insufficient 
to warrant the jury in returning a verdict in favor of the 
state. For obvious reasons We refrain from giving a cir
cumstantial account of the events leading up to the prose
cution. The story is a shocking one and can not be heard 
or read without feeling a painful shrinkage of pride in 
humanity. Compressed into a single sentence it is this: 
The prosecuting witness, a motherless girl not yet seven
teen, was, by the continued exertion of physical force and 
parental authority, compelled to maintain incestuous 
relations with the defendant for more than two years, 
during which time she became pregnant and gave birth to 
a child. The defense was a denial of the facts charged and
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a plea of insanity. Schwartz was a witness in his own 
behalf. His testimony is not convincing, but it is perfectly 
coherent. It is a flat denial of the alleged misconduct, to
gether with a recital of facts tending to prove that he was 
insane. On the defense of insanity he is to some extent 
supported by eminent medical experts, but we are never
theless well satisfied that the conclusion reached by the 
jury was warranted by the evidence and should be ap
proved. Capacity to coinprehend the nature and moral 
quality of an act determines criminal responsibility. There 
is no other safe or practical test. It is entirely certain 
that the defendant in this case did not have a well
balanced mind. He had an inherited tendency to insanity, 
and had in past years received treatment in a hospital for 
the insane. It seems, too, that he had at times illusions 
and delusions, but these were not in any way connected 
with the crime in question. He had groundless fears, and 
heard voices in the air, but it was not in consequence of 
these things that he debauched his daughter. It may be 
conceded that his mental powers were impaired, and his 
coiscience blunted by disease, but that does not render 
him legally irresponsible. If he understood what he was 
doing, and knew it was wrong and deserved punishment, 
the obligation to control his conduct and keep within the 
law was absolute. Having this degree of mental capacity, 
he can not allege the sway of a turbulent passion as an ex
cuse for his crime. The doctrine of moral insanity or 
uncontrollable impulse, upon which counsel seem mainly 
to rely, is not recognized in the jurisprudence of this state.  
Wright v. People, 4 Nebr., 407; Knights v. State, 58 Nebr., 
225.  

The giving of the third instruction is alleged as error.  
In this paragraph of the charge the material averments of 
the information were stated, and the jury were told that 
they could not find the defendant guilty, unless each and 
all of such averments were established by the evidence 
beyond a reasonable doubt. No reference was here made 
to the defense of insanity and upon this omission is based
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defendant's criticism. The instruction, considered by 
itself, is not incorrect, and considered with the rest of the 
charge, is certainly faultless. By it the jury were in
formed that they could not convict if there was a failure 
of proof with respect to any material fact alleged in the 
information. This falls far short of suggesting that there 
might be a conviction whether the defendant was sane or 
insane.  

The fourth instruction was excepted to, and is assigned 
for error. This instruction is a luxuriant amplification 
of the idea which in general literature and common speech 
is tersely and lucidly expressed by the words "reasonable 
doubt." It is not an instruction to be commended, but, 
according to our decisions, it is not positively mischievous.  
Polity v. State, 14 Nebr., 540; Willis v. State, 43 Nebr., 
102; Barney v. State, 49 Nebr., 515; Leisenberg v. State, 
60 Nebr., 628; Savary v. State, 62 Nebr., 166; Nightingale 
v. State, 62 Nebr., 371.  

By the sixth instruction the jury were told that the 
prosecutrix was not an accomplice, and that if her testi
mony was believed it would, without corroboration, sup
port a conviction. This was a correct statement of a 

pertinent legal proposition, and the giving of it was not 

error.  
We are not quite sure that we understand the objection 

to the seventh instruction. Its office was to define the 

degree of mental capacity which renders a person amen

able for crime, and to advise the jury that the burden of 

proof with respect to the issue of insanity was on the state, 

after the presumption of sanity had been met by opposing 
proof. It seems to be an accurate statement, except in one 

particular, and of that the defendant can not complain.  

Under it the jury were authorized to acquit if they found 

the defendant had been dominated by an uncontrollable 

impulse. This is the law in some jurisdictions, but not 

here.  
The judgment is 

AFFIRMED.
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NOTE.-Moral insanity implies merely a disorder or perversion of 
the moral faculties or a confusion of the ethical distinctions be
tween right and wrong. Buswell, Insanity, par. 12, p. 15. The 
hardest form of moral insanity to estimate and diagnose is the 
congenital moral defect-the moral imbecility occasionally met with in 
cases of this reasoning mania. These patients are utterly incapable 
of telling the truth, or of understanding why they should do so.  
These are the cases that commit crime and are very dangerous to 
the community in which they live. They may have considerable 
intellectual ability. Mann, Medical Jurisprudence of Insanity, p. 136.  

Moral Insanity in Its Effect Upon a Will.-Mere moral insanity, dis
order of the moral affections and propensities, will not, unless ac
companied by insane delusion, be sufficient to invalidate a will or to 
incapacitate a person to make one. Boardman v. Woodman, 47 N. H., 
120, A. D. 1866.  

No eccentricity or peculiarity of character, no degree of moral 
depravity or of unnatural feeling, not amounting to destitution of 
reason or mental incompetency to do the particular act, is to be 
considered as insanity. Mullens v. Cottrell, 41 Miss., 291, 292, A. D. 1866.  

Moral debasement is not necessarily and of itself insanity. May 
v. Jones, 78 N. Car., 402, 406, A. D. 1878.  

Moral insanity, or the perversion of the moral feelings, not ac
companied with insane delusion, which is the legal test of insanity, 
held to be insufficient to invalidate a will. Frere v. Peacocke, 1 Rob
ertson's Ecclesiastical Reports [Eng.], 442, A. D. 1846. This case was 

"the basis of the ones which precede it in this note.  
Responsibility for Crime.-It is not error to instruct the jury that 

mere mental depravity is not insanity. Goodwoin v. State, 96 Ind., 
550, 551.  

The uncontrollable propensity which will relieve a person from 
the consequences of the commission of a crime, must have its origin 
alone in a diseased or insane mind. State v. Mewherter, 46 Ia., 88.  

A party indicted is not entitled to an acquittal on the ground of 
insanity, if, at the time of the alleged defense, he had capacity and 
reason sufficient to enable him to distinguish between right and 
wrong, and understood the nature, character and consequence of 
his act, and had mental power sufficient to apply that knowledge 
to his own case. Commonwealth v. Rogers, 7 Met. [Mass.], 500.  

Unless it appears that the prisoner was not conscious, at the time 
of the killing, that the act which he was doing was morally wrong, 
he is responsible, even if it be shown that he was impelled to its 
commission by an impulse which he was unable to resist. Genz v.  
State, 59 N. J. Law, 488.  

Rule in McNaghten's Case.-In 1843 Daniel McNaghten was indicted 
for shooting to death Edward Drummond, the private secretary 
of Sir Robert Peel. The prisoner supposed that he had killed the 
premier himself. At the trial he was acquitted on the ground of 
insanity. There was such a popular feeling in the matter that the 
House of Lords propounded a question to her majesty's judges as
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an abstract proposition of law, and received the following answer: 
"If the accused was conscious that the act was one which he ought 
not to do; and if the act was at the same time contrary to law, 
he is punishable. In all cases of this kind the jurors ought to be 
told that every man is presumed to be sane, and to possess a suffi
cient degree of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction; and that to establish a 
defense, on the ground of insanity, it must be clearly proved that 
at the time of committing the act the party accused was laboring 
under such a defect of reason, from a disease of the mind, as not 
to know the nature and quality of the act he was doing or as not 
to know that what he was doing was wrong." 10 Clark & Finnelly's 
Reports [Eng.], *200. This rule has been since followed in England 
and some of the United States. But that part of the rule relating 
to the burden of proof has been rejected by the supreme court of 
Nebraska. Wright v. People, 4 Nebr., 407.  

In 10 Federal Reporter, in a note to Guiteau's Case, p. 189, Dr.  
Francis Wharton discusses the question of moral insanity at con
siderable length.  

Iowa and Kentucky appear to be the only states whose courts 
of last resort have held squarely to the doctrine of moral insanity.  
State v. Felter, 25 Ia., 67; Smith v. Commonwealth, 1 Duv. [Ky.], 224.  
There are decisions that "squint" that way in Connecticut, Min
nesota and Ohio, with some favorable nisi-prius decisions in New 
York. Anderson v. State, 43 Conn., 514, 515; State v. Gut, 13 Minn., 
241; Blackburn v. State, 23 Ohio, 146. In New York, Cole's trial for 
shooting Hiscock, at court of oyer and terminer, Albany, November, 
1868; Hogeboom, J., presiding. Remarkable Trials,. vol. 2, p. 194.  
Macfarland's Trial, 8 Abb. Pr. [n. s.], 57; Recorder Hackett pre
siding.-W. F. B.  

ALBERT DARRAH V. STATE OF NEBRASKA.  

FILED JUNE 18, 1902. No. 12,681.  

Information: RECEIVING STOLEN PROPERTY: INTENT: SUBSTANTIVE 

DEFECT. An information drawn under section 116 of the Crim
inal Code, which charges that the defendant bought and re
ceived stolen property, knowing it to have been stolen, but 
which fails to allege that he bought or received it with intent 
to defraud the owner, is defective in substance, and will not 
support a conviction.  

ERROR from the district court for Scott's Bluff county.  
Tried below before GRIMES, J. Reversed.  

. . Noleman and Doyle & Berge, for plaintiff in error.
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Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

SULLIVAN, C. J.  
There is probable merit in some of the arguments ad

vanced by counsel for Darrah, but in disposing of the case 
we do not find it necessary to examine any of them 
critically. The facts affirmed by the verdict are consistent 
with innocence; they do not necessarily constitute a 
crime. The sentence must, therefore, be reversed, even 
if all the disputed points should be resolved in favor of 
the state.  

The prosecution is grounded upon section 116 of the 
Criminal Code, which declares: "If any person shall re
ceive or buy any goods or chattels of the value of thirty
five dollars or upwards, that shall be stolen or taken by 
robbers with intent to defraud the owner, or shall harbor 
or conceal any robber or thief guilty of felony, knowing 
him or her to be such, every person so offending shall .be 
imprisoned in the penitentiary no more than seven years, 
nor less than one year." 

The second count of the information-the count upon 
which the defendant was convicted-is as follows: 

"That Albert Darrah, on and about the second day of 
October A. D. 1901, in the county of Scott's Bluff and 
state of Nebraska, then and there being, did then and there 
unlawfully and feloniously receive and buy certain stolen 
property, to wit: two hundred eighty-five pounds of 
car and engine brasses, of the value of thirty-seven and 
44-100 dollars, the property of the Chicago, Burlington 
& Quincy Railroad Company, a corporation, he, the said 
Albert Darrah, then and there knowing that the said prop
erty so received by him, the said Albert Darrah, to have 
been stolen, contrary to the form of the statute in such 
case made and provided and against the peace and dignity 
of the people of the state of Nebraska." 

It will be noticed at once that the pleader has omitted 
from this count one of the essential elements of the crime
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of receiving stolen property, namely, the intent with which 
the act was done. If property known to have been 
stolen is received by an agister, a liveryman or a ware
houseman without intending to conceal it, or to aid the 
thief in securing the fruits of his crime, the act is obviously 
not a violation of section 116. And if a person should buy 
or receive stolen property for the purpose of returning it 
to the owner, or under circumstances affording no evi
dence of an intent to defraud, the act would be innocent, 
even though done with full knowledge of the theft. The 
legislature has. very properly made a specific fraudulent 
intent an essential ingredient of the crime, and this intent 
the state must allege and prove in every case. It is a car
dinal rule of criminal pleading that all the elements of a 
statutory crime must be set out in the language of the 
statute, or in other language of equivalent import. If any 
element is omitted, the indictment or information is 
fatally defective. In this case it was alleged that the prop

erty was bought and received with knowledge of the fact 
that it had been stolen, but that is not equivalent to alleg
ing that it had been bought and received with intent to de
fraud the owner. The two expressions are not identical 
in meaning; they are used by the legislature to convey 
distinct ideas. Both were contained in section' 116 as 
originally adopted. General Statutes, 1873, p. 746. When 
the section was amended the words "knowing the same to 

be stolen or taken by robbers" were left out. But in the 
definition of the crimes covered by sections 115, 117 and 
117a, of the Criminal Code, guilty knowledge and 
fraudulent intent are still retained as descriptive elements.  

Holt v. State, 5 So. Rep. [Ala.], 793, was a case in which 

the defendant was convicted under a statute providing 
that: "Any person, who buys, receives, conceals, or aids 

in concealing any personal property whatever, knowing 
that it has been stolen, and not having the intent to restore 
it to the owner, must, on conviction, be punished as if he 
had stolen it."* The indictment did not charge the par

*Code of 1886, sec. 3794.
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ticular intent with which the act was done, but did allege 
that the defendant feloniously bought, received and con
cealed the property, knowing it to have been stolen. The 
court held that the offense denounced by the statute was 
not pleaded, and reversed the sentence. The supreme court 
of Indiana in Pelts v. State, 3 Black., 28, having before it 
the precise question here considered, reached the conclu
sion that an indictment which alleged knowledge of the 
theft, but failed to allege a fraudulent intent, was defect
ive in substance. A somewhat extended examination of 
the books has not brought to light a single case which may 
be cited to sustain the information.  

The judgment is 
REVERSED.  

JAMES BARR AMES, APPELLANT, V. FRANCES ELLEN MILLER 

we AL., REVIVED IN THE NAME OF ISAAC W. TEEGARDEN 

ET AL., APPELLEES.  

FILED JUNE 18, 1902. No. 11,075.  

1. Deed: MORTGAGE: SUBSEQUENT PURCHASER: FIRST RECORDED. Deeds, 

mortgages and other instruments required to be recorded are 

void as to subsequent purchasers whose deeds, mortgages or 
other instruments shall be first recorded. Compiled Statutes, 
ch. 73, sec. 16.  

2. Deed: DEFINITION. The term "deed" as used in said chapter em
braces every instrument in writing by which any real estate or 
interest therein is created, aliened, mortgaged or assigned, or 
by which the title to any real estate may be affected in law or 
equity, except last wills, and leases for one year or for a less 
time. Compiled Statutes, ch. 73, sec. 46.  

3. Assignment of Real Estate Mortgage: INSTRUMENT AFFECTING 
TITLE. An assignment of a real estate mortgage, securing a 
negotiable promissory note, to the indorsee of such note is an 
instrument affecting the title to real estate within the purview 
and meaning of the above-mentioned sections.  

4. Real Estate Mortgage: MORTGAGOR BECOMES OWNER OF FEE: 

MERGER. Ordinarily, when one having a mortgage on real 
estate becomes the owner of the fee, the former estate is 
merged in the latter. Wyatt-Bullard Lutber Co. v. Bourke, 55 
Nebr., 9.
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5. : EXPRESS OR IMPLIED INTENTION: CONVERSE 

OF RULE. Where, however, in such a case, an intention of the 
holder is expressed or may be implied or inferred, that the two 
estates shall remain separate and distinct, the intention will 
prevail and no merger will result.  

6. Lesser Estate: GREATER: MERGER. Where the owner of real 
estate, in whom apparently has merged the lesser into the 
greater estate, treats the two estates as having coalesced, and 
assumes to convey the full estate to another, this would be con
clusive as to him on the question of merger, which would be 
held irrevocably to have taken place.  

7. Real Estate: GRANTOR: RECORD: ESTATE: MERGER: BONA-FIDE 
PURCHASER: EQUITABLE LIEN-KOLDER: PROTECTION TO PURCHASER.  

Where a grantor of real estate, who, as disclosed by the record, 
is the owner of a legal and mortgage estate therein, which 
apparently have merged, and who assumes and professes to be 
the owner of the entire estate and to be able to convey the 
same, sells such real estate to a bona-fide purchaser who pays 
full value therefor, relying on the state of the public records, 
which disclose an apparent merger of the mortgage into the 
legal estate in the hands of his grantor, and when, from the 
facts and circumstances surrounding the transaction, and upon 
due inquiry, nothing appears from which a contrary intent as 
to a merger of the two estates may be inferred, such purchaser 
will be protected in his title so obtained as against one who has 
an equitable lien on such property as assignee of the mort
gagee, but who has failed to have recorded in the proper office 
an assignment of the mortgage under which he claims.  

S. Facts and Circumstances: ESTATE: MERGER: BONA-FIDE PUR
CHASER: ASSIGNMENT: RECoRD. Under the facts and circum

stances as disclosed by the record in this action, held, that the 
mortgage and legal estate had merged into ole while held by 
the grantor of appellee, and that appellee, as a bona-fide pur
chaser, obtained title to the property divested of the lien of 
the mortgage held by appellant as assignee, who had failed and 
neglected to have recorded his assignment of such mortgage.  

APPEAL from the district court for Cass county. Heard 
below before RAMSEY, J. Affirmed.  

Montgomery & Hall and Byron Clark, for appellant.  

Jesse L. Root, contra.  

HOLCOMB, J.  

From findings and a decree adverse to him the plaintiff 
in the court below appeals his cause to this court. In the
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controversy is involved the question of conflicting rights 
and interests, as between the plaintiff, who is the 
transferee before maturity of a negotiable promissory note 
secured by a mortgage on real estate, the lien of which 
lie is seeking by this action to enforce, and the appellee, 
Wolcott, who claims such real estate as a bona-fide pur
chaser for value divested of any lien asserted by plain
tiff arising by virtue of the provisions of the mortgage 
he holds. While other questions are presented for our 
consideration by appellee which he claims preclude a 
recovery by the plaintiff, we think there is but one ques
tion of a decisive character upon which the decree of the 
trial court can be upheld, and if upon consideration that 
should be resolved in favor of the appellant, then his right 
to the relief asked is fully established, and the decree from 
which he appeals must be reversed and vacated. The 
decisive question is whether, in so far as it affects the 
rights of the appellee, there has been a merger of the legal 
and equitable estate in the land covered by the mortgage 
in the grantor of the appellee Wolcott in such a way as to 
give to Wolcott, under his conveyance from such grantor, 
the full estate in the land and unaffected by the mortgage 
lien theretofore existing thereon. We assume that the 
plaintiff became the owner and holder of the note and 
mortgage before the maturity of the debt and is entitled 
to all the protection accorded to the holder of such paper, 
qualified, however, by any loss of right which he may have 
sustained by reason of his failure and neglect to record 
an assignment of the mortgage to him showing his interest 
in the land by virtue of the mortgage and the assignment 
thereof, which it is conceded was never done. So far as 
disclosed by the record, the estate and interest in the land 
created by the mortgage remained in the original mort
gagee in whose favor the instrument was executed. The 
appellee Wolcott's rights are based substantially on the 
following facts, as disclosed by the record: After the ex
ecution and delivery of the note and mortgage under which 
plaintiff claims, and after their transfer to him or his
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immediate assignor, a judgment was obtained against the 
owner of the legal title to the land, who had purchased 
from the mortgagor, on which execution was issued, and 
levied by the sheriff on the mortgaged land. In making 
the appraisement for the purpose of sale under the levy 
of the execution there was deducted the amount of the 
mortgage debt and some other recorded incumbrances 
against the land. After appraisement and due advertise
ment, the land was offered for sale and sold to one B. A.  
Gibson, to whom the mortgage was originally given under 
which plaintiff, as assignee, now claims. Soon after the 
confirmation of sale and the execution of the sheriff's deed 
to the purchaser, Gibson, negotiations were entered into 
through an agent for the sale of the property to the ap
pellce Wolcott, who, in pursuance of such negotiations, 
became the purchaser of the property. It is indisputably 
established by the record that in the purchase of the land, 
Wolcott acted in the best of faith, and paid full value for 
the property, believing he was securing title thereto 
divested of the lien of the mortgage which appeared of 
record as being in favor of his grantor, Gibson. The note 
at this time was long past due. At the time of the pur
chase, Wolcott made inquiry as to the status of the mort
gage, and was assured by Gibson that, "as he had the 
sheriff's deed to the property and was the owner of the 
mortgage, he had all there was in the property and 
his warranty was good." - An attorney present at the 
time the negotiations were closed also gave the pur
chaser advice substantially corroborating the views of 
Gibson to the effect that a deed executed by Gibson 
under the circumstances would convey to him title 
clear of the apparent incumbrance by virtue of the 
mortgage existing thereon. It is altogether clear that 
Wolcott, in purchasing the land and paying full value 
therefor, relied on the then state of the public records 
of the county affecting conveyances of real estate or 
interests therein, and, they dis'closing that his grantor was 
the owner of the mortgage estate, and having acquired,
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through the execution sale, the legal title also, that he 
might safely deal with him as one having the entire 
estate in and to the land which he was purchasing, and 
that he consummated the purchase in that belief.  
Under such circumstances may it rightfully be said that 
as to the purchaser, Wolcott, there was a merger of the 
two estates in his grantor, and he therefore obtained title 
to the property divested of the lien which the plaintiff is 
seeking to enforce? It is urged by counsel for appellant 
that there can be no union of the two estates, because, 
when Gibson purchased under the execution and obtained 
legal title to the property, he was not in fact the owner 

of the mortgage before executed and delivered to him, but 

which he had, prior to obtaining the legal estate, trans

ferred to others. But in dealing with registry acts which 

are enacted into law expressly for the protection of those 

who, in good faith, deal and engage in a business trans

action with reference to real estate, relying on the public 

records, of which constructive notice is always imputed, 
the rights of the parties are adjusted and determined, not 

from the concrete fact of ownership, but from the 

record title, on which they may safely rely when acting 

in good faith and without notice of the true conditions of 

affairs. We meet with innumerable instances where 

actual owners of substantial interests in real estate ac

quired by them in good faith and for. value lose such 

interest because not complying with the registry laws, or 

by failing to take notice of the state of the record, of which 

the law says knowledge will be imputed even though 
actual personal notice is wanting. By the provisions of 

section 16, chapter 73, of the Compiled Statutes, deeds, 
mortgages and other instruments required to be recorded 

are void as to subsequent purchasers without notice 

whose deeds, mortgages or other instruments shall be 

first recorded. And by section 46, the term "deed" 

-is construed to embrace every instrument in writing by 

which any real estate or interest therein 4s created, 

aliened, mortgaged or assigned, or by which the title to
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any real estate may be affected in law or equity, except 
last wills and leases for one year or for a less time. It can 
hardly be doubted that an assignment of a mortgage 
comes within the purview of section 46, and a failure to 
record the same by the person claimiig rights thereunder 
will, in many instances, deprive such assignee of any right 
to enforce a lien arising by virtue of a mortgage, and the 
assignment thereof, as against a subsequent purchaser 
in good faith, who has relied upon the public records, 
and thereby acquired a better title or superior equity in 
and to such property. The scope and purpose of a statute 
providing for the recording of instruments affecting the 
title to real estate and the rights of parties claiming under 
its provisions is forcibly illustrated in the case of bona
fide purchasers of real estate who rely on a record dis
closing release of a mortgage lien executed by the 
mortgagee or an assignee of record of the mortgagee, and 
who apparently is the owner, and has authority to release 
such instrument, although at the time, actually and in 
fact having no interest in the property by virtue of the 
released instrument, because previously thereto such party 
had sold and transferred all his interest to some third 
person of whom the record gives no information or notice.  
Whipple v. Fowler, 41 Nebr., 675; Cram v. Gotrell, 48 
Nebr., 646; Porter v. Ourada, 51 Nebr., 510.  

"Ordinarily," it is said, "when one having a mortgage 
on real estate becomes the owner of the fee the 
former estate is merged in the latter." Wyatt-Bul
lard Lumber Co. v. Bo-urke, 55 Nebr., 9. If this 
proposition of law is correct and has any practical 
value,-if it means anything when a record discloses 
that two unequal estates have apparently coalesced and all 
the facts and circumstances so far as known strengthen 
and confirm the inferences to be drawn from the record, 
and the person in whom the two estates of record have 
joined so treat his title,-then, in principle, can there be 
any distinction as to the rights of a bona-fide purchaser.  
relying on such record and the expressed intention of the 

21
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party in whom such estates have joined, who is his grantor, 
and the purchasers of property relying on a release of a 

mortgage by one having the apparent authority to make 

such release, as in the several cases just cited? If from the 

state of the public record and the facts surrounding the 

transaction by which the appellee acquired title he was 

justified in dealing with his grantor as though he had 
acquired the entire estate by reason of the mortgage and 

legal title having become merged, then as to such bona

fide purchaser the mortgage estate was destroyed, and he 

became the owner of the property divested of the mortgage 

lien in favor of some third party, who was a stranger to 

the record. It seems to us that in principle, and for 

reasons just as convincing, his purchase would give him 

as good title as would be the case were the mortgage re

leased by the mortgagee and apparent owner prior to the 

purchase, and the appellee became a buyer in good faith, 
relying on a record which disclosed a release of the mort

gage lien by one apparently holding the legal title thereto, 
and having the right and authority to execute such release.  

In the one instance a prospective purchaser examines the 

public records, and finds that, although a mortgage 

incumbrance had existed on the property, it had been 

released and discharged by one, so far as the record dis

closed, who was the owner, and authorized to enter 

satisfaction thereof; and that his grantor was possessed of 

a perfect title, which he, as purchaser, could safely rely on.  

In the other, the record and surrounding circumstances 

disclosed that the grantor of the prospective buyer was 

possessed of the entire estate in the property he was con

templating purchasing; that the mortgage. and legal 

estate had become merged, and that the seller had author

ity to convey all the title and estate he assumed to own 

and to be able to convey. The two purchasers would, on 

principle, stand on an equality, and be entitled to equal 

protection when their title to the property was assailed 

by one having an actual interest therein, evidenced by 

an instrument not recorded, and of which the purchasers
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were without knowledge or notice. The record discloses, 
at least presumptively, a merger of the two titles. The 
whole transaction was and is consistent with an intention 
on the part of the purchaser, Gibson, to have the two 
estates coalesce. He did not assume or agree to pay the 
mortgage debt when he took by purchase at execution sale 
the estate of the execution debtor. He purchased the 
equity of redemption, obtained the legal title and the 
entire interest in the property remaining after the amount 
of the mortgage lien had been deducted from the appraised 
value of the land. It is true he paid only a nominal con
sideration ($1), but this, in view of the confirmation of 
the sale, may be presumed to be all the property was worth 
over and above the mortgage interest therein and other 
incumbrances thereon. He became a purchaser of all the 
estate held by the execution debtor, as much so as if he 
had received from him a warranty deed wherein was ex
cepted in his covenants the incumbrances deducted by the 
appraisers in making the appraisement, or as would have 
been the case had the judgment debtor conveyed by quit
claim deed all of his interest, right and title in and to the 
property. He was, according to the record, the owner of 
the mortgage and the estate created thereby, and by the 
purchase at' execution sale of all the remainder of the 
estate, and the two estates thereby centring in the one 
person with no intervening rights, ordinarily they will be 
merged into the greater. While this rule is not without 
its exceptions, as where an intention to the contrary is 
expressed or may be implied or inferred, it is to be borne 
in mind in this case every fact and circumstance shows 
an intention on the part of the appellee's grantor that the 
two estates should merge, and that upon inquiry by the 
appellee Wolcott, out of an abundance of caution, he was 
expressly advised by his grantor that the two estates had 
joined, and that by the deed then to be executed the entire 
estate would be conveyed to him. It is quite obvious that 
as to appellee's grantor, after professing to convey the 
entire estate to his grantee, and executing an instrument
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to that effect, this would be conclusive on the question of 
merger, and no intention to keep the estates separate 
could be inferred, but, on the contrary, the merger would 
be held irrevocably to have taken place. James v. Morey, 2 
Cowen [N. Y.], 246, 14 Am. Dec., 475. As to whether or not 
a merger was intended, certainly the appellee had made all 
the inquiries it was possible for him to make, and brought 
himself within the rule stated in Peterborough Savings 
Bank v. Pierce, 54 Nebr., 712, although in that case the rule 
was carried to its uttermost limit, and was vigorously 
dissented from by one of the judges and two of the then 
court commissioners. There being, then, nothing in the 
record or in the conveyances through which the appellee 
claims, and no information coming to him by inquiry that 
the apparent union of the two estates did not operate as 
a merger, and that such was not the intention of his 
grantor, then we think, on principle, that as to him, a 
union of the two estates was in fact accomplished, and 
that he obtained title to the property in controversy dis
charged of the lien sought to be enforced by the plaintiff 
and appellant. As stated in Mathews v. Jones, 47 Nebr., 
616: "Whenever a person acquires a greater and a lesser 
estate in the same property and there is no intervening 
estate, the lesser does not further exist as a separate es
tate, but is destroyed by or is considered in law as merged 
in the greater, but when, in such a case, an intention that 
the estates remain separate and distinct is expressed or 
may be implied or inferred, no merger can ensue but the 
intention will prevail." This rule was first announced in 
Miller v. Finn, 1 Nebr., 254, and has since been reiterated 
and adhered to in Peterborough Savings. Bank v. Pierce, 
supra; Wyatt-Bullard Lumber Co. v. Bourke., supra; Oak 
Creek Valley Bank v. Helmer, 59 Nebr., 176, 188. We con
clude, therefore, that as to the appellee, and under the facts 
and circumstances surrounding the transaction by which 
he acquired title, he was justified in purchasing the land on 
the theory and in the belief that his grantor was the owner 
of the entire estate he assumed to sell; that the two estates
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had merged by the purchase of the outstanding legal title 
and the mortgage lien was thereby destroyed; and that 
the plaintiff, because of his failure and neglect to record 
the assignment of his mortgage, has lost his right to en
force his mortgage lien on the premises described therein 
as against the purchaser of such real estate. This, as be
tween the parties, gives to the purchaser the superior 
equity, to which we think he is entitled. He has acted in 
the utmost good faith, paid full value for the land, and 
has done all that could reasonably be required or could be 
exacted of an ordinarily prudent person. The appellant 
has put it in the power of his assignor and the mortgagee 
to perpetrate the wrong which must result in a loss either 
to him or the appellee, and, as between the two, he should 
be made to suffer, rather than the one altogether free from 
fault. The registry act should mean something, and he 
who would claim an interest in real estate should comply 
with the letter and spirit of its provisions and thus pre
vent injury and damage to those who deal with respect to 
such property relyiug on the record as they find it, and 
as they of right may and should do. The appellant has 
failed to take ordinary business-precaution to protect his 
mortgage lien, if he relied on the mortgage security in 
the purchase of the note, which may be doubted,-and he 
alone should suffer because of such neglect. Holders of 
such instruments must not forget their duty to the busi
ness world generally, and that those who deal with refer
ence to real property have a right to rely upon the title 
thereto and interest therein as disclosed by the public 
record. In our consideration of the case, we have not been 
unmindful of the rule as to a mortgage being regarded as 
an incident to the debt it secures, and passes with an as
signment of the latter, and that the payment to the mort
gagee, who has assigned the debt, and who is not author
ized to receive it, which has been a fruitful source of 
litigation, will not satisfy the debt or discharge the lien, 
even though no assignment of the mortgage is placed of 

record. But those questions do not enter into the case at
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bar. The question here is whether one who purchases real 
property, relying on a record which shows a discharge or 
destruction of a mortgage lien thereon by one who appar
ently is possessed with authority to accomplish that 
result, will be protected against one who, having an 
interest in such real estate, has failed or neglected to have 
recorded the evidence of such interest. We conclude, 
therefore, that the purchaser, under the circumstances as 
disclosed by the record in the case at bar, should and 
ought to be protected.  

The decree of the district court is, for the reasons given, 

AFFIRMED.  

HOCTOR-JOnNSTON COMPANY, APPELLANT, ,v. A. S. BiL
LINGS ET AL., APPELLEES.  

FILED JUNE 18, 1902. No. 11,981.  

1. Specific Performance: DEcREE: TRIAL COURT: DISCRETIONARY 
POWER: EQUITABLE RULES AND PRINCTPLES. Whether a decree 
for the specific performance of an agreement for the cle of 
real estate will be granted, rests in the discretionary powers of 
the trial court sitting as a court of chancery. Such discretion, 
however, is not unlimited, and a decree is not to be given or 
withheld arbitrarily and capriciously, but it is a judicial dis
cretion, to be controlled and governed by equitable rules and 
principles.  

2. Agreement to Sell Real Estate: UNDIVIDED INTEREST. Where an 
agreement to sell real estate is entered into by vendors as owners 
of a part interest therein, tentatively, or on condition that the 
owner of the remaining interest in the property will also con
vey his interest for the price agreed upon, which he fails to 
do through no fault or neglect of those entering into such an 
agreement, it is not an abuse of discretion for the trial court 
to refuse to decree specific performance of the agreement as 
to the undivided interest in the real estate involved, held by the 
parties making such agreement.  

3. Specific Performance: AGREEHENT BINDING ON BOTH PARTIES: DE
cREE. Specific performance of a contract for the sale of real 
estate will not be decreed where the agreement is not binding 
on both parties and the mutuality of obligation Is not such that 
it may be enforced by either.
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4. . Under the pleadings and the evidence in the case 
at bar, held, the district court properly refused to decree specific 
performance of the agreement on which the suit is founded 
as to an undivided two-thirds interest in the real estate involved 
in the controversy, belonging to the defendants.  

APPEAL from the district court for Douglas county.  
Heard below before DICKINSON, J. Affirmed.  

Frank T. Ransom, for appellant.  

John P. Breen, contra.  

HOLCOMB, J.  

This is an action begun for the purpose of compelling 
specific performance of an agreement for the sale of cer
tain real estate. After a trial in the district court, find
ings and decree were entered in favor of the defendants 
and the cause dismissed. The plaintiff appeals.  

The petition, after certain formal statements not neces
sary to refer to in detail, and after describing the property 
involved in the controversy, alleged, in substance: That 
the defendants were the owners of a two-thirds interest in 
the property, and that at the time of making the agreement 
represented that they would convey or cause to be 
conveyed the other one-third interest, which belonged to 
and was in the name of one Luther T. Fox; the agreement, 
being as follows: 

"$100. OMAHA, NEBR., Nov. 29, 1898.  
"Reed. from the Hoctor-Johnston Co. the sum of one 

hundred dollars, part payment of Lots 9 and 10, Blk. 4, the 
purchase price being ($3,000) three thousand dollars 
terms cash. No commission to be charged except upon 
agreement. "A. S. BILLINGS, 

"Per Mas. A. S. BILLINGS.  
"A. S. BILLINGS, JR." 

It was further alleged that the plaintiff, on the date 
of the contract, paid the $100 mentioned, and on the 1st 
day of December following tendered the remainder of the 
agreed purchase price, namely, $2,900, and demanded a
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conveyance of the property, which was refused; that the 
defendants made no effort to secure a conveyance from 
Fox of the one-third interest held and owned by him, in
tending thereby to avoid their contract, and that the 
action so taken was for the sole purpose of depriving the 
plaintiff of the benefit of such agreement; that inasmuch 
as plaintiff is without a remedy to compel the conveyance 
of the whole of said lots, and the defendants are the 
owners of only a two-thirds interest therein, it was their 
duty to convey such two-thirds interest for a proportionate 
share of the purchase price, less a fair abatement thereof 
on account of the failure and refusal of defendants to 
cause the remaining one-third interest to be conveyed, as 
by their agreement they were obligated to do. The prayer 
was for relief in conformity with the allegations of the 
petition just referred to. The answer, among other things, 
denied that the instrument sued on was ever delivered or 
intended to be delivered to the plaintiff as and for an 
undertaking to convey to the plaintiff or to anybody 
else the property therein described. It is alleged, in sub
stance, that at the time of the signing of the receipt, and 
as plaintiff well knew, an undivided one-third interest in 
such property belonged to the said Luther T. Fox, and that 
the defendants did not have any right or power over or 
concerning the interest of Fox in such lots, and denied that 
they ever represented that they could or would convey or 
cause to be econveyed to the plaintiff the interest of said 
Fox in said lots; that the instrument sued on was signed, 
on behalf of the defendant A. S. Billings, by his wife, but 
without authority therefor. It is alleged also that, at the 
time of signing said instrument, it was understood by and 
between the plaintiff and the defendant, Abbie A. Billings, 
that the instrument was signed and delivered by her as a 
tentative or conditional undertaking, and was not to be 
effective unless the interest of the said Fox could also. be 
secured and conveyed with the two-thirds interest of the 
defendants, and that they had not been able to induce the 
said Fox or the representative of his estate to Iunite with
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them in the sale of such property, although they had en
deavored so to do; that the check given in part payment 
had been tendered back on the following day, and the 
same was brought into court to be delivered to the plain
tiff. There is also a denial that the instrument sued on is 
sufficient to relieve the alleged contract from the opera
tion of the statute of frauds. The reply was a general 
denial.  

The material facts under the issues thus presented are 
in brief as follows: The plaintiff was engaged in the real 
estate business. The two-thirds interest in the property 
belonging to the defendants, was in the name of A. S.  
Billings, Jr., a son of the other two defendants, although 
it a5pears the property was regarded as being owned by 
all three in common. The one-third interest belonged to 
a non-resident by the name of Fox, who prior to ther trial 
had died. Just before the transaction constituting the 
basis of the present action a menber of the plaintiff com
pany had approached the defendant A. S. Billings, Sr., 
with a view of ascertaining what the property could be 
purchased for, representing that he had a prospective 
buyer. The one-third interest in the property belonging 
to Fox was known to the plaintiff, but it was believed by 
the defendants and so represented that Fox would in all 
probability convey such interest for a proportionate share 
of the purchase price, which was fixed at $3,000. Soon 
afterwards the instrument set out in the petition was pre
sented to the wife of the defendant A. S. Billings, Sr., with 
the statement that the property had been sold. After some 
conversation between Mrs. Billings and the party calling 
for the purpose of obtaining her signature to the receipt, 
and after inserting therein that no commission was to be 
charged except on agreement, she signed her husband's 
name thereto, making mention of the Fox interest and of 
the fact that the property could not be conveyed until he 
should unite in conveying his interest also. The receipt 
was then presented to the son, in whose name the legal 
title to the two-thirds interest rested, who also signed it.
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On the same or the following day Mrs. Billings returned 
the check given in payment of the $100 mentioned in the 
receipt, with the information that until a conveyance of 
the Fox interest could be obtained they could not enter 

into an agreement to sell the property. The transaction 
resulting in the signing of the receipt by Mrs. Billings for 

herself and husband and by the son, the payment of the 
$100 check, and its return soon thereafter, was all done 
in absence of the defendant A. S. Billings. Immediately 

after the offer to return the check by which the $100 was 

paid, the plaintiff tendered the remainder of the $3,000, 
mentioned as the purchase price, with a demand for a deed 

of conveyance of the property described in the receipt;, 

which, not being complied with, the present action was 

begun.  
Under the record as thus presented and evidence of the 

character alluded to, can it be said that the action of the 

trial court in dismissing the cause is so contrary to the 

principles of equity which should govern suits of this 

character as to call for the vacation of the judgment of 

the district court and the direction of a decree in favor of 

the plaintiff as prayed for in its petition? The district 

court exercising the powers of a court of chancery is, re

garding such matters, invested with discretionary powers, 
and unless its conclusions are manifestly wrong and in: 

consistent with equitable rules and principles when ap

plied to established facts similar to those disclosed by the 

record in the present case, such conclusions can not be said 

to be so clearly erroneous as to call for a reversal of the 

findings and decree entered on the trial of the case. This 

discretion, of course, is not an unlimited discretion, to be 

exercised without regard to those rules and principles of 

equity by which the rights of parties are to be determined, 

and a decree is not to be given or withheld arbitrarily and 

capriciously at the mere will of the judge who may be 

presiding in the cause; but it is a judicial discretion, to 

be controlled and governed by the principles and rules of 

equity. Pomeroy, Specific Performance [2d ed.], see. 36, 
and authorities cited.
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The plaintiff is not seeking the enforcement of the agree

ment sued on in the specific terms of that instrument. It 
is conceded, apparently, that the defendants are not in a 

position to comply with the letter of the agreement and 

convey the entire property as therein described. It is 

asked only that they be required to convey the two-thirds 

interest owned by them, and that because of their failure 

to convey the other one-third interest the plaintiff be com

pensated by having the court abate from the proportionate 
share of the purchase price due them such sum as may be 

found just and equitable. This claim is based on the 

alleged failure of the defendants to comply with the al

leged agreement by which they were to secure a convey

ance of the one-third interest held by Fox. It is alleged 

that they not only refused and neglected to obtain this 

one-third interest, but also that, by reason of their own 

failure to discharge an obligation resting on them in that 

regard, they have sought to justify themselves and evade 

an obligation assumed by them to convey their own inter

ests in the property. We do not think the evidence justi

fies the claim of the plaintiff in regard to the matter 

spoken of. The evidence warrants the conclusion which 

the trial court properly reached*, that the agreement to sell 

was tentative only, and made dependent on the question 

of whether or not the absent owner of the one-third in

terest was willing to and would unite with the defendants 

and convey the whole of the property described for the 

sum mentioned. It seems reasonably clear, from reading 
the testimony of the witnesses in the case, that the plain

tiffs fully understood the condition of the title to the prop

erty, and that the consent and co-operation of Fox was 

essential before a sale of the property could be effectuated.  

It was understood by all the parties that whatever was 

in fact done and accomplished in the way of making a 

sale, was conditioned upon Fox joining in a conveyance, 
and that the defendants did not undertake to enter into an 

agreement to sell, or to consummate a sale of the land ex

cept on the condition that Fox would join in the convey-
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ance, and that they did not assume to speak with authority 
or with a view of binding themselves as to his interest in 
the property. The negotiations for a sale of the property 
and the price therefor as first agreed upon, and the con
templated sale, were with the defendant A. S. Billings, 
were in nowise reduced to writing and were not in them
selves sufficient to base an action on. The receipt or 
instrument copied in the petition was obtained subse
quently, in pursuance of and with the view of consummat
ing a sale in accordance with the prior verbal conversa
tion. Soon after the execution of the instrument sued 
on, the check given at the time as and for a payment of 
$100 on the purchase price was returned because of a de
sire not to contract for the sale of the entire property 
until a conveyance could be secured from the absent owner 
of the one-third interest. This appears to have been but 
a wise precaution to prevent unnecessary trouble and prob
able litigation, in view of the inability of the defendants 
at the time to make any agreement which would or could 
bind the owner of the one-third interest; and of all of 
which the plaintiff was fully cognizant. The plaintiff 
immediately after the offer to return the check tendered 
the remainder of the purchase price agreed upon and de
manded a conveyance of the entire property. This it knew 
under the circumstances was an impossibility, and that it 
had no legal or equitable right to even insist on such con
veyance. It knew that in any event a sale could not be 
consummated according to the agreement until the con
sent and co-operation of Fox could be obtained, disposing 
of his one-third interest concurrently with the defendants 
as to their remaining interest. It can not be said from 
the evidence that the defendants failed or neglected to 
discharge every duty resting on them under the agreement 
looking to the securing of a conveyance from their co
owner of the property. If they acted inequitably in that 
regard or in bad faith or in fraud of the rights of the plain
tiff, the same is not disclosed by the evidence in the case.  
From all that appears they have acted in perfect good
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faith, and the failure to secure the conveyance from, Fox 
of his interest in the property, or from his estate after his 
decease, was through no fault of their own, and for which 
in justice and equity they ought not to be held responsible.  
The agreement being tentative or conditional, and the con
tingency provided for not having occurred, we do not think 
the court erred or abused its discretion in -refusing to 
decree specific performance of the two-thirds interest in 
the property belonging to the defendants. Venator v.  
Swenson, 100 Ia., 295; Glidden v. Korter, 90 Me., 269.  

Whether, under the contract, the plaintiff may have a 
legal cause of action because defendants have refused to 
convey all or any part of the property we need not deter
mine in this action. That question can only be determined 
in a suitable civil action prosecuted in the proper forum.  
The plaintiff is not seeking to enforce the contract 

sl;peci.Lcally as an entirety. It is sought to divide the 
action and enforce a part of the contract specifically, and 
to recoup the plaintiff for any damage it has sustained 
because of the defendants' alleged neglect and failure to 
execute the remainder. The defendants' liability to re
spond in damages for a failure to convey the one-third 
interest owned by Fox is, we think, altogether without 
support from the evidence introduced on the trial of the 
cause. There can be no liability in this regard because 
there was no obligation to convey Fox's interest except 
as conditioned on his voluntarily uniting in such convey
ance. There being no fraud, wrong doing or failure on 
the part of the defendants, as disclosed by the evidence, to 
discharge every obligation assumed by them with respect 
to a conveyance from Fox of his interest, that part of 
plaintiff's cause of action wherein it seeks to recover in 
damages from defendants for an alleged failure to convey 
or cause to be conveyed Fox's interest in the land, must 
utterly fail. We are, then, so far as the present action is 

concerned, in determining the equitable rigits and obliga
tions of the respective parties with reference to the two
thirds interest in the property owned by the defendants
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which the plaintiff is asking that they be compelled to 
convey, notwithstanding a conveyance of the whole of the 
property can not be rightfully asked, in the attitude of 
enforcing specific performance by the defendants of a part 
of the contract which in no view of the case could be spe
cifically enforced against the plaintiffs. It is manifest 
that in this aspect of the case there is lacking that element 
of mutuality essential to all contracts where the right to 
specific performance of an agreement is in controversy. It 
is obvious that the defendants could not enforce specific 
performance as against plaintiff as to the two-thirds in
terest owned by them; it is also clear, as we have seen, that 
they can not rightly be said to be at fault or held respon
sible for a non-compliance with any agreement made by 
them as to a conveyance of the one-third interest held by 
Fox. If they were at fault or in the wrong regarding that 
matter, then it very probably would follow that they would 
be estopped from pleading their own wrong as a defense 
on the ground of want of mutuality. It is a rule of general 
application in equity jurisprudence, with reference to 
specific performance of contract, that the agreement must 
be binding on both parties and the mutuality of obligation 
be such as that it may be enforced by either. 3 Pomeroy, 
Equity Jurisprudence, sec. 1405; Welty v. Jacobs, 40 L.  
R. A. [Ill.], 98, and authorities cited.  

The decree of the district court appears to us to be in 
harmony with the pleadings and the evidence and to con
form to the rules and principles of equity as applied to 
the question of the specific performance of contracts, and 
for the reasons given, should remain undisturbed. The 
decree appealed from is accordingly 

AFFIRMED.
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GEORGE VAN BUREN ET AL. V. STATE OF NEBRASKA.  

FILED JUNE 18, 1902. No. 12,652.  

1. Preliminary Hearing. The preliminary hearing of a person ac
cused of a felony, provided for by the Criminal Code, is in no 
sense a trial in which the rights of the accused in respect 
of his guilt or innocence are adjudicated and determined.  

2. - : OBJECT AND PURPOsE. The preliminary examination pro

vided for is to ascertain whether the crime charged has been 

committed and, if so, whether there is probable cause to be

lieve the accused committed it, and if such is found to be the 

case, to enforce his presence in the district court to answer 

the charge by either requiring the accused to enter into a 

recognizance for his appearance in the district court to answer 

the charge, or in default thereof, committing him to imprison

ment to await trial in the district court.  

3. - : DISMISsAL. Where a person who is charged with a felony 

is brought before an examining magistrate for the purpose 

of a preliminary hearing, the complainant at such hearing may 

dismiss or abandon such proceedings, and file a complaint for 

the same offense before another magistrate having authority 

to inquire into the charge; and upon such inquiry, the accused 

may be recognized to appear at the district court to answer 

such charge, and in default of such recognizance be committed 

to prison to await trial.  

4. Second Preliminary Hearing. And likewise a second preliminary 

hearing may be had where the first has resulted in a discharge 
of the accused.  

5. District Judge as Examining Magistrate. A district judge, within 

his district, is authorized to exercise the powers of examining 

magistrates generally, with respect to preliminary hearings of 

persons accused of the commission of a felony.  

6. Larceny: BRINGING GOODS INTO STATE. The bringing into this 

state of goods- or property stolen in another state is not 

larceny. People v. Loughridge, 1 Nebr., 11.  

7. Instruction. Instruction set out in the opinion authorizing a 

conviction of the crime of larceny, where property has been 

stolen in another state and brought by the thief into this 

state, hlda erroneous.  

ERROR from the district court for Cherry county. Tried 

below before WESTOVER, J. Reversed.
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Allen G. Fisher, for plaintiffs in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

HOLCOMB, J.  

The plaintiffs in error, McLaughlin and Van Buren, who 
were defendants in the trial court, were informed against 
and by the verdict of a jury found guilty of stealing a mare 
of the value of $15, t he personal property of one John Ray; 
the larceny charged being alleged to have been committed 
in Cherry county. After the overruling of a motion for a 
new trial and a motion in arrest of judgment, the defend
ants were sentenced to imprisonment in the penitentiary 
for a period of seven and five years, respectively, and ad
judged to pay the costs of prosecution. By proceedings in 
error the defendants bring the record of conviction here 
for review. Many alleged errors are assigned as grounds 
for reversal of the judgment of the trial court, a few only 
of which will be noticed and considered.  

The preliminary examination for the purpose of inquir
ing whether an offense had been committed, and whether 
there was probable cause to believe the defendants 
guilty thereof, was had before the judge of the district 
court sitting as an examining magistrate. It appears 
from the record that a complaint charging the de

* fendants with the crime, of which they -were after
wards convicted in the district court, was filed 

,with the county judge of Cherry county, who issued 
a warrant thereon and after ' the arrest- of the de
fendants, and their appearance before him, on their appli
cation, granted a continuance of the hearing on the com
plaint charging them with the commission of the alleged 
offense, for a period of thirty days, whereupon another 
complaint, charging the same offense, was filed with a 
justice of the peace acting as an examining magistrate, 
upon which a warrant was issued, and the defendants 
brought before him for a preliminary hearing. On the
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defendants' application the justice of the peace granted a 
change of venue to another justice in a distant part of the 
county. A third complaint was then immediately filed 
with the district judge, and the defendants brought before 
him, where a preliminary hearing was had, resulting in 
their being held to the district court to answer the charge 
preferred against them. After the filing of an information 
against them in the district court, the defendants pre
sented a plea in abatement on the grounds that the district 
judge had no jurisdiction or authority to act as an exam
ining magistrate and also because of the proceedings had 
before the county judge and justice of the peace alluded 
to. It was objected that the preliminary hearing of the 
charge preferred against them was yet pending and unde
termined, and that the filing of an information in the dis
trict court under such circumstances was without warrant 
or authority of law, and therefore invalid. The record, we 
are prone to say, presents in this regard an extraordinary 
condition of affairs, and shows an undue activity on the 
part of the prosecution to force the defendants into a pre
liminary hearing without having a due regard to their 
rights, or the proprieties which should characterize pro
ceedings of the kind then engaged in. We apprehend the 
spirit of the law requires that such proceedings should be 
conducted with deliberation and with every reasonable 
opportunity accorded to those accused of crime to show 
either that no offense has been committed, or that there 
is no probable cause for believing them guilty of the of
fense charged. The state, with all the powers at its com
mand, should not be made an instrument of oppression, 
nor be permitted to resort to unnecessarily harsh measures 
in order to bring an accused to a speedy trial, who, al
though accused of crime, is presumably innocent until 

guilt is established in the manner provided by law. A 
preliminary hearing, however, is in no sense a trial in 
which defendant's rights, in respect of their guilt or inno
cence, are adjudged, determined or prejudiced, whether a.  
hearing results in the discharge of an accused person, or 

22

VOL. 65] JANUARY TERM, 1902. 225



NEBRASKA REPORTS.

Van Buren v. State.  

in holding him to appear at the district court to answer 
the accusation made against him. In re Gar t, 10 Nebr., 
78; Latimer v. State, 55 Nebi., 609. The preliminary ex
amination is to ascertain whether the crime charged has 
been committed, and, if so, whether there is probable cause 
to believe the accused committed it, and, if such is found 
to be the case, to enforce his presence in the district court 
to answer the charge, by either requiring the accused to 
enter into a recognizance for his appearance in the district 
court to answer the charge, or, in default thereof, com
mitting him to imprisonment to await trial in the district 
court. Latiner v. State, s.upra. It is not required that 
the accused, where a, complaint is filed charging the'com
mission of a felony, shall be taken before the magistrate 
issuing the warrant, but he may be taken before any magis
trate having authority to make inquiry as to the truth of 
the complaint, and whether there is probable cause for 
believing the accused guilty of the offense charged. Nor 
do we think it can be doubted that in proceedings of this 
character the complainant may dismiss or abandon his 
proceedings, and thus leave the accused as though no pre
liminary hearing had been held or was pending. Likewise, 
if a hearing has been had which results in a discharge of 
the accused, the proceedings so had would be no bar to the 
filing of another complaint, and another preliminary hear
ing thereon for the same offense before the same or another 
magistrate. In the case at bar, in legal effect and in con
templation of law, it should be held, as it seems to us, that 
the complainant abandoned and dismissed the proceedings 
had and begun before the county judge and the justice of 
the peace for the purpose of having a preliminary inquiry 
or hearing before the district judge sitting as an exam in
ing magistrate, and that such prior proceedings were in no 
sense a trial or an adjudication of the defendants' rights, 
and in nowise militated against the right or authority of 
the district judge to engage in such preliminary hearing 
and make such order as appeared to be justified by the 
evidence produced thereat. The defendants could very
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properly plead in abatement to an information filed 
against them that they had had no preliminary hearing, 
but not that more complaints were filed against them be
fore examining magistrates than the law contemplates in 
providing for a preliminary hearing before a trial in the 
district court.  

As to the authority of the district judge to sit as an 
examining magistrate, and require persons accused of 
crime to enter into a recognizance for their appearance in 
the district court to answer the crime charged against 
them, or, in default thereof, to commit them to prison in 
order to secure their presence in the district court to an
swer such charge, we think this must be answered in the 
affirmative, under the provisions of section 262 of the 
Criminal Code. It is there provided: "The judges of the 
district courts in their respective districts, and the magis
trates mentioned in section two hundred and sixty, in 
their respective counties, shall jointly and severally be 
conservators of the peace within their respective jurisdic
tions, and shall have full power to enforce 6r cause to be 
enforced all laws that now exist or that shall hereafter be 
made for the prevention and punishment of offenses, or 
for the preservation and observance of the peace. The said 
judges of the district courts shall have the same powers to 
require securities for the keeping of the peace, and the 
good behavior, and bail for appearance in courts to answer 
complaints to keep the peace, and for crimes and offenses 
committed in their respective districts as any of the magis
trates aforesaid have in their respective counties." This 
section gives ample authority to the district judge within 
his district for the exercise of the same powers as exam
ining magistrates generally in the examination of persons 
accused of crime, and to require their commitment or ad
mission to bail to answer in the district court the charges 
preferred against them. State v. Dennison, 60 Nebr., 192.  

On the trial of the case in the district court there was 
evidence introduced tending to establish the fact that the 
mare, if stolen at all, was stolen in the state of South Da-
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kota, and thereafter brought into this state, where she was 
traded by the defendants, as their own property, to a third 

party for another horse. In view of the evidence of the 
tendency and character mentioned, the trial court gave to 

the jury the following instruction: "You are instructed 

that there is some evidence tending to show that the mare 

in question was upon the Sioux Indian reservation in 

South Dakota, sometime previous to her being stolen and 

should you find from the evidence that she was stolen 
while running upon the prairie on the Indian reservation 

in South Dakota, and was afterwards brought into Cherry 

county and traded to the witness Dunbar, as shown by the 

evidence, then you are instructed that the larceny of said 

mare would be as complete in all respects as if she had 

been taken from the prairie or range in Cherry county, 
Nebraska, before she was so traded." This instruction is 

clearly erroneous under the law of this state as held and 

announced in the case of People v. Loughridge, 1 Nebr., 11, 
where it is declared: "The bringing into this state, by the 

thief, of goods stolen in another state, is not larceny." 

While the courts of last resort of the different states are 

not altogether in harmony on the question of whether the 

asportation of stolen property from one state into another 

will constitute the crime of larceny in the state in which 

such property is brought, without any statutory enact
ment on the subject, we find by examination of the authori
ties on both sides of the question no good or sufficient 
reason for overruling the case of People v. Loughridge, 
supra, or departing from the law as therein enunciated.  
While it is the rule that where property is stolen in one 

county of the state, and the thief is afterwards found in 

another with the stolen property in his possession, he may 

be indicted and convicted in either county, but not in 

both (Stanley v. State, 24 Ohio St., 166, 170), the reason 

for the rule, it would seem, on principle, would not extend 

to different states exercising jurisdiction entirely inde

pendent of each other, or to any one of the different states 
of the Union and foreign countries. The theory of the
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law, which treats each asportation of the property stolen 
in different places or counties in the same jurisdiction as 

the commission of the crime of larceny in any county 

where taken, is a constructive doctrine derived from the 

common law, and is held to for the purpose of giving the 

county where the thief is taken with the goods or property 

stolen jurisdiction to try and convict him of the original 

offense; such conviction being a bar to another, and the 

larceny being regarded as a continuing offense against the 

laws of the state; the venue merely fixing the place of trial.  

But under the common law the rule is that when goods are 

stolen in one country and brought by the thief into another, 
the courts in the latter country are without jurisdiction 

to try and punish for the crime so committed. Even those 

courts of the different states of the Union which hold to 

the doctrine or rule as announced in the instruction copied 

herein, as to a larceny being committed in the state when 

stolen property is brought therein from another state, hold 

to the rule that, if the property is brought into such state 

from a foreign country, the crime of larceny is not com

mitted in the state to which it is brought, and the courts of 

such state have no jurisdiction to try and punish the of

fender for the crime so committed in a foreign country.  

Commonwealth v. White, 123 Mass., 433; Stanley v. State, 
24 Ohio St., 166. As is said in People v. Lottghridge, 
supra, the different states are altogether as independent 

of each other in point of jurisdiction as in the case between 

one state and a foreign country, or as between two foreign 

countries. Holding to the same doctrine and views as 

heretofore expressed by this court are the following: 

State v. Brown, 1 Haywood [N. Car.], 116; State v. Reon

nals, 14 La. Ann., 276; Beal v. State, 15 Ind., 378; Lee 

v. State, 64 Ga., 203; State v. Le Blanch, 31 N. J. Law, 
82; State v. McCoy, 42 La. Ann., 228; Kiscr v. Woods, 60 

Ind., 538; Simmons v. Commonwealth, 5 Binn. [Pa.], 617; 

People v. Gardner, 2 Johns. [N. Y.], 477; People v.  

Schenck, 2 Johns. [N. Y.], 479; Simpson v. State, 23 

Tenn., 455. We can not perceive how it may rightfully
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be said that property stolen in South Dakota or in any 
other of the several states, and brought into this 
jurisdiction, can be said to have been stolen and a crime 
committed contrary to the laws of this state, in the ab
sence of legislation making such action a crime. That the 
legislature may declare the bringing into this state prop
erty stolen in another an offense, and provide suitable 
punishment therefor is abundantly supported by the au
thorities, but this phase of the subject is not before us.  
The very essence of the crime of larceny is a felonious 
taking and removing of the property stolen, the taking be
ing the chief factor or principal ingredient of the crime.  
There can be no crime unless there is a felonious taking, 
and the taking is the act by which control and dominion 
of the thing stolen is gained by the thief, and lost to the 
owner. Having possession of the property after being 
feloniously taken, or removing it from place to place after 
the commission of the crime, can not be said, in the ordi
nary sense of the word, to be a new taking or the commis
sion of a new offense. To adopt the rule that the removal 
of stolen property from one state to another constitutes 
the crime of larceny in the latter, is to establish the doc
trine that a person committing the offense may be found 
guilty and be punished twice or thrice for the one offense, 
which is contrary to the most elementary principles of 
criminal jurisprudence. It would deprive a defendant 
and accused, many times, of compulsory process for the 
attendance of witnesses to testify in his behalf. It would 
deprive him of the right to trial by a jury of his peers of 
the vicinage where the crime was committed. If the crime 
of larceny has been committed in our sister state of South 
Dakota, it is for those intrusted with the enforcement of 
law in that state to proceed under the law to bring the 
guilty parties to trial and punishment. It is for us to 
enforce the laws of this state, and properly proceed against 
and punish any found guilty of a violation thereof.  

The instruction copied in the opinion being prejudi
cially erroneous, and authorizing a conviction where no
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offense against laws of this state has been committed, the 

judgment of imprisonment and for costs must for that 

reason be reversed, and the cause remanded for further 

proceedings.  
REVERSED AND REMANDED.  

NOTE.-LarCeny-Asportation from One State to Another.-A thief, who 

steals goods in another state and sends them into Massachusetts by 

an agent, not an accomplice in the theft, may be indicted for larceny 

in the latter state. Commonwealth v. White, 123 Mass., 430. Similar 

indictments have been upheld in State v. Ellis, 3 Conn., 185; Cum

mings v. State, 1 Harr. & J. [Md.], 340; Hamilton v. State, 11 Ohio St., 

435; State v. Bartlett, 11 Vt., 650. Contra: People v. Gardner, 2 Johns.  

[N. Y.], 477; People v. Schenck, 2 Johns. [N. Y.], 479; State v. Brown, 

Haywood [N. Car.], 100; Simmons v. Commnontealth, 5 Bin. [Pa.], 617
in which the English doctrine is discussed at great length; Simpson 

v. State, 4 Humph. [Tenn.], 455-changed by statute, Tenn. Code, sec.  

4977; Henry v. State, 7 Coldw. LTenn.], 333.-W. F. B.  

JOHN R. DREXEL ET AL. v. ABRAHAM L. REED E AL.* 

JOHN R. DREXEL ET AL. V. ROCHESTER LOAN & BANKING 

COMPANY.  

JOHN R. DREXEL ET AL. V. JULIUS A. PERKINS ET AL.  

FILED JUNE 18, 1902. Nos. 11,755, 11,756, 11,757.  

Commissioner's opinion, Department No. 1.  

1. Appeal from County Court: REPEAL OF STATUTE. , Section 242, 

chapter 23, Compiled Statutes, 1901, is repealed, in effect, by 
sections 1 and 2 of act of February 28, 1881, entitled "An act 
providing for an appeal from the decisions of the county court 
in certain matters." 

2. - : TRANSCRIPT: DUTY OF JUDGE. Under section 5 of the last

mentioned act, it is the duty of the county judge to transmit 

to the district court a transcript of his proceedings within ten 

days after an appeal from an order in probate is perfected.  

3. County Judge: PREPAYMENT OF FEES: WAIVER. Under such see

tion the county judge has a right to prepayment of fees, but 

this right may be waived, and will be, if he has established a 

regular mode of collecting his fees, which is complied with in 

the given case.  

*Rehearing allowed. Judgment adhered to.
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4. Taking Second Appeal. Taking a second appeal in a case, does 
not of itself constitute an abandonment 6f the first one.  

5. Appeal: PERFECTION: WAIVER: JURISDICTION. Where a party has, 
within due time, done all that is legally required to perfect 
an appeal, and no waiver of transmission of records by county 
judge is shown, district court does not lose jurisdiction of 
appeal by reason of its being filed six days late.  

PROCEEDINGS in error from the district court for Douglas 
county. Tried below before SLABAUGH and ESTELLE, JJ.  
Reversed.  

Woolworth & McHugh, for plaintiffs in error.  

Hall & Mculloch, W. D. Beckett, J. W. Woodrough 
and J. H. McCumber, contra.  

HASTINGS, C.  

The records in these cases are identical, except in names.  
They are all three complaints by the same plaintiffs in 
error of the dismissal of appeals from orders in probate 
of the county court of Douglas county, allowing certain 
claims against the estate of Anthony J. Drexel, deceased.  
The orders of allowance were entered September 19, 1898.  
October 3, an order was entered in each case allowing an 
appeal, and fixing amount of appeal bond at $15,000. Ap
pellants being legatees and strangers to the record, this 
order was needed. Some question is raised as to whether 
the application for leave to appeal was sufficient, but 
there seems no doubt but that, as legatees, they had and 
showed such a right. On the same day, appeal bonds were 
filed and approved. Transcripts were ordered on the same 
day, immediately prepared, and completed by October 
10, but were not filed with the clerk of the district court.  
No fees for the transcripts were demanded, tendered or 
paid until November 5. October 21 the same application 
for leave to appeal was refiled, a new bond given, and 
subsequently new transcripts ordered, showing these ad
ditional proceedings. The transcripts were none of them 
transmitted by the county judge to the district court.
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Charles P. Reynolds, clerk for appellants' counsel, swears 
that on October 25 or 26 he applied for the transcripts for 
purposes of examination by counsel, and on the' same day 
returned them, asking that the answer of the adminis
trator be included, and urged their immediate completion.  
He says that he was told that they would be completed at 
once, and filed with the district clerk, and that this ar
rangement was made with W. J. Fawcett, clerk of the 
county court. The transcripts were recertified on No
vember 3, and delivered to Reynolds, and filed by him in 
the district court November 4, and fees for making them 
paid on November 5. The county judge says that it was 
not his practice to demand fees in advance from reputable 
attorneys, and that the failure.to pay fees had nothing to 
do with any delay in this case. Evidently this is true, as 
the transcripts were finally delivered and filed without 
payment of fees. This was done afterwards, as above 
stated. There are numerous affidavits, however, on the 
part of the claimants, which render it practically certain 
that the transcripts were not called for on October 25 or 
26 by Mr. Reynolds, but on November 1, and corrections 
then suggested. They were then corrected and recertified 
on November 3, as before stated. Mr. Fawcett swears 
that there was no talk about their transmission to the 

district court. Another clerk of the county court says 
that when the transcripts were ordered on October 3, no 
fees were tendered and nothing said about filing in district 
court. Mr. Fawcett says that before transcripts were 
taken out by Mr. Reynolds, claimants' counsel had told 
him that time for appeal had gone by; that he called Mr.  
Reynolds's attention to this on his getting the transcripts, 
November 3, and the latter said that there were two stat
utes, under one of which there was plenty of time. It 
appears that two sets of appeals were filed in the district 
court, the one now under consideration and one based on 
the proceedings of October 21, before mentioned. Novem
ber 19, 1898, the claimants objected to the jurisdiction 
of the district court because the appeals were not taken
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within the thirty days, because they were abandoned by the 
new proceedings of October 21, and because no transcript 
was filed with the clerk of the district court for more than 
forty days after the allowance of the claims. Some pro
ceedings relating to the removal of the controversy to the 
federal courts were had, which seem to call for no atten
tion at this time, and May 23, 1900, the objections were 
considered; and the district court found (two judges sit
ting), that "the appeal was taken later than the time fixed 
by the statute for the taking of appeals from final orders 
of the probate court, to which finding appellants except, 
and the court does sustain such objections to its jurisdic
tion, to which order appellants except." The appeals were 
then dismissed at appellants' cost, a motion for a new trial 
overruled, a bill of exceptions settled, and a supersedeas 
bond of $50,000 required and given in each case.  

Counsel for appellants claim there was error in dismiss
ing the appeals, for two reasons: That the filing out of 
time was a failure in duty of the county judge, and by no 
fault of appellants, and that section 242 of chapter 23, 
Compiled Statutes of 1901., allows ten days additional 
time to one interested in an estate to appeal on its behalf, 
when the executor or administrator fails to do so.  

It is conceded that the act of 1881 (Compiled Statutes, 
1901, ch. 20, sees. 42-48), is broad enough in its general 
terms to include all appeals in matters of probate; but it 
is urged that it does not, in terms, repeal the other section, 
and the latter should be held to remain as a special pro
vision for cases of refusal by an executor or administrator 
to appeal. While it is undoubtedly true that repeals by 
implication are not favored, it is also true that where the 
legislature passes a new act, whose terms are distinctly.  
incompatible with those of a previous. one, the latter is 
superseded. The act of 1881 provides that "all appeals 
[in matters of probate] shall be taken within thirty days 
after the decision complained of is made." Sec. 43. This 
has been held to- supersede and repeal the special provis
ions of chapter 23 allowing only ten days to an executor
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or administrator to appeal. Bazzo v. W4allace, 16 Nebr., 
293; Malick v. MeDermot's Estate, 25 Nebr., 267; Davis 
v. Davis, 27 Nebr., 859. The act of 1881 not only provides 
that all appeals in probate shall be taken within thirty 
days, but that "every party so appealing shall give bond" 
(see. 44), which must be filed within thirty days. It is 
true that one exception is made in favor of executors and 
administrators, who need no bond at all. It is made, how
ever, in the act of 1881. It seems clear that this provision 
was intended to cover all appeals in probate, and that, in 
allowing every one thirty days, it was thought that time 
enough had been given to those specially interested on 
behalf of the estate, even in cases where the executor or 
administrator failed to appeal. An extension of time in 
favor of such interested parties was certainly required 
when the general limit was ten days. In Merrick v. Ken
nedy, 46 Nebr., 264, confining the right to appeal to "any 
person aggrieved" as described in section 304 of chapter 
23, that section was held to modify the provisions of the 
act of 1881, as being a special provision concerning ap
peals from final orders of distribution and so not covered 
by the general act. It must be admitted that a very 
slightly extended application of this doctrine would make 
section 242 of the chapter as to decedents modify the pro
visions of the act of 1881 so far as regards appeals by the 
parties interested, where the executor or administrator 
refuses. It is not thought, however, that such was the in
tention of the legislature, or even would have been if the 
lawmakers' attention had been called to this especial 
matter.  

It remains only to decide whether the failure to file 
within the time limited is to be charged to the appellants 
or to the county judge. Section 5 of the act of 1881 pro
vides: "When such appeal is taken, the county court shall, 
on payment of his fees therefor, transmit to the clerk of 
the district court within ten days after perfecting such 
appeal, a certified transcript of the record and proceedings 
relative' to the matter appealed from." Session Laws, ch.
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47; Compiled Statutes, ch. 20, sec. 46. This appeal was 
perfected October 3 by its allowance, and by the filing of 
a bond, which was approved. It then became the duty of 
the county judge to transmit the transcript "on payment 
of his fees therefor." No fees were paid or tendered him.  
The transcript, however, was expressly ordered, was made, 
and, as we have seen, was finally delivered without pay
ment of fees. This was under a general practice of the 
county court in such cases not to ask for fees in advance 
from reliable attorneys. There is no doubt of the correct
ness of the county judge's statement that non-payment of 
fees had nothing to do with this delay. He waived their 
payment in advance of the service. That he could do so 
admits of no doubt. The direct reference in the statute to 
his performing this duty "on payment of his fees therefor," 
was not intended to place this one on any different footing 
from other duties, in respect to prepayment of fees. It 
was evidently inserted only out of abundant caution to 
preserve the right to demand them. In this case the rights 
of appellants are the same as if payment had been de
manded and made on October 3, when the appeal was 
perfected and the transcripts ordered. The refiling of the 
applications for allowance of appeals and filing of new 
bonds on October 21, is claimed to have been an abandon
ment of the appeals of October 3. The only showing at
tempted by the appellees as to this is the bare fact of such 
action, and the taking of a second set of transcripts, and 
the eventual filing of both sets in the district court. Prob
ably it would not be permitted to prosecute two appeals 
from the same order of allowance by the probate court, but 
no authority is given for the proposition that refiling an 
application for the allowance of an appeal, of itself, works 
an abandonment of the former allowance. It seems more 
reasonable to say that appellants would be compelled to 
elect between the two proceedings, unless the second was 
merely supplementary and in continuance of the first.  
The mere fact of the institution of the second proceedings, 
which is all that was before the district court or is before

I
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us, would neither prevent jurisdiction in the first appeal, 

nor excuse,the county judge from performing his duty of 

transmitting the records. In Van Sant v. Francisco, 55 

Nebr., 650, it is held that reliance upon a custom of the 

county court to make out and specially deliver the tran

script in a civil case was.no excuse for a party's not de

manding it in time. To deliver the transcript was no duty 

imposed by law, and, if there was a failure to do so, it was 

as the party's agent. That was an ordinary civil action.  

There was no duty of county judge in transmission. The 

judge could not charge himself, as an officer, with any 

extra-legal duty. The converse of this is not true. We are 

not prepared, by any means, to hold that the county judge 

could not relieve himself of the duty of transmission in 

probate appeals by an arrangement with the appellant. If 

the appellants had fairly assumed such task and distinctly 

arranged to transmit the records, they could not excuse 

themselves by saying it was the judge's duty. Nothing of 

the sort appears here. The appellants perfected their ap

peal in time, came back on the forty-first day and found 

the appeal not transmitted. They procured transcripts 

then as soon as possible and filed them. So far as this 

record shows, they simply relied on the county judge in 

the matter of transmission. As above stated, something 

more than a mere procuring of another allowance of ap

peal is necessary to relieve the judge of this duty, and this 

is all that appears in these cases. The action of appel

lants' attorneys on and after November 1, seems to have 

been energetic enough, but the forty days had then 

gone by.  
We conclude that the appellants had the right to take 

their appeal,, follow the county judge's regular practice 

as to payment of fees, and rely upon his transmitting the 

cases when there was plenty of time for him to do so. On 

his failure to get them to the district court, they could put 

them in themselves with reasonable promptness, and juris

diction would not be lost by the judge's failure to transmit 

them in time. Cheney v. Buckmaster, 29 Nebr., 420.
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It is recommended that the order of the district court 
sustaining the objections to its jurisdiction be reversed, 
and each of said causes remanded for further proceedings.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court sustaining the ob
jections to its jurisdiction is reversed, and each of said 
causes remanded for further proceedings.  

REVERSED AND REMANDED.  

DAVE HARDING V. STATE OF NEBRASKA.  

FILED JUNE 18, 1902. No. 12,248.  

Commissioner's opinion, Department No. 1.  

1. Selling Liquor: GRAVAMEN. The selling of liquor without license 
forbidden by section 11, chapter 50, Compiled Statutes, is the 
transfer and disposal of the liquor itself.  

2. Venue: Locus DELICTT. The place of such sale is that where the 
control of the liqucr involved actually passes from the seller 
to the buyer.  

3. - : - : TITLE: CONSIGNMENT TO COMMON CARRIER. That 
the articles were paid for and were to be shipped with freight 
prepaid, and were guaranteed to be according to sample, does 
not take them out of the general rule that the title to goods 
ordered from a distant point passes to the purchaser when they 
are consigned to him and delivered to a common carrier.  

ERROR from the district court for Dawson county.  
Tried below before SULLIVAN, J. Reversed.  

Charles S. Elgutter and John H. Linderman, for plain
tiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.
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HASTINGS, C.  

Defendant in this action was convicted before the police 

judge of Lexington, Nebraska, on three counts for selling 

liquor without a license. He appealed to the district court 

and was again convicted, on one count, for the sale of a 

gallon of whiskey to one George W. Miller. Defendant 

is a traveling salesman of S. Goldstrom, who does business 

in South Omaha under the name of Kentucky Liquor Com

pany. He took the order for the whiskey in question on 

the 4th of May, received $6 for it, guaranteed that it should 

come up to the sample shown, and agreed that the pur

chaser might ship it back and claim his money if it was not 

true to the sample; sent the order to his employer at South 

Omaha, who received it, packed the liquor and delivered 

it to the Union Pacific Railway Company, at South 

Omaha, consigned to George W. Miller, Lexington, Ne

braska, freight prepaid. It arrived at Lexington on the 

6th, and on the same day the defendant was arrested on 

a complaint charging him with selling this liquor, selling 

to two other parties, and giving away some. On the 7th 

the liquor was delivered by the railway company to 

Miller. No authority on the part of defendant to do any

thing more than to take orders and receive money on them 

and transmit them and the cash to his employer, is shown.  

It is claimed that this amounted to a sale at Lexington, 
and a violation of the liquor laws of the state of Nebraska 

on the part of defendant. The case seems to turn upon 

whether or not the title and control of the property passed 

to Miller in Lexington or in South Omaha. Some attempt 

is made to claim that the selling forbidden by section 11, 
chapter 50, Compiled Statutes, is the making of a valid 

contract for sale. It seems more likely that the compiler 

who has headed that section "Disposing Without License" 

has the correct view of its meaning. The sale contemplated 

by that section is not the entering into a valid contract, 
but the transfer and disposal of the liquor itself. The 

place, then, where the title to, and the control of, this
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gallon of whiskey passed to George W. Miller is the place 
where this gallon of whiskey was sold, within the meaning 
of the statute mentioned. We have examined this record 
in vain for any stipulation that Miller was to have this 
liquor delivered to him in Lexington. It is equally im
possible to find in it any authority or claim of authority 
on defendant's part to do more than take the order and 
the cash and transmit them. The only agreement men
tioned by any of the witnesses is that it should be shipped 
strictly according to sample shown, with freight prepaid 
from South Omaha, and it was paid for. Counsel for the 
state do not dispute the general rule that delivery by the 
seller to a common carrier of property consigned to the 
buyer is a transfer of title, and that thereafter it is owned 
by the purchaser subject only to the seller's right of stop
page in transitu. Of course, in this instance, the price 
having been paid in advance, there was no right of stop
page in transitu. It seems clear, then, that a perfect title 
to this gallon of whiskey passed to the purchaser as soon 
as it was packed and sent to the carrier, and certainly as 
soon as the bill of lading, naming the purchaser as con
signee, was made out and delivered by the carrier to the 
seller.  

It is claimed, however, on the part of the state, that the 
fact that the freight was to be paid by the seller and that 
the agreement was to ship it to him at Lexington, makes 
Lexington the place of delivery, and that therefore the 

title did not pass until it reached Lexington. Doubtless, 
by a special contract, the seller could have made Lexington 
the place of delivery, and reserved the title and ownership 
of the property until it reached there. But the mere 
agreement, where a payment for the goods is received in 
advance, to prepay freight, so that the entire transaction 
between the parties is ended on the delivery to the car
rier, would certainly seem to have no such effect. "Where 
the vendor is bound to send the goods to the purchaser, the 
rule is well established, as shown ante, p. 155, that delivery 
to a common carrier, a fortiori, to one specially designated
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by the purchaser, is a delivery to the purchaser himself; 
the carrier being, in contemplation of law in such cases, 
the bailee of the person to whom, not by whom, the goods 
are sent; the latter when employing the carrier being 
regarded as the agent of the former for that pur
pose." Benjamin, Sales [Kerr's ed.], sec. 925, Ben
nett's ed., sec. 693. Surely, merely promising to pay 
the freight in advance, where he himself has been paid in 
full, could not operate by itself to charge the shipper with 
any additional risk, or give him any additional authority 
or power over this liquor. We are constrained to think 
that no sale in Lexington in the sense forbidden by section 
11, chapter 50, Compiled Statutes, is shown by the evi
dence in this case.  

It is claimed that the agreement that the goods might 
be shipped back if not in accordance with sample renders 
the sale so far conditional that it could not be held to have 
been completed until the arrival of the goods in Lexing
ton. This seems to have been the view taken by the trial 
court. It would not seem that the making of this stipula
tion alters in any degree the nature of the transaction 
or the relations of the parties to it. It would be the right 
of the purchaser in any event to reject any of the goods 
which did not agree with the sample. Such goods would 
not be, in fact, the ones purchased, but would be something 
else. The condition of this stipulation can not be held to 
alter in any degree the effect of the delivery to the common 
carrier on the part of the seller..  

It is recommended that the judgment of the district 
court be reversed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is 

REVERSED.

23
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FIRST NATIONAL BANK OF GREENWOOD V. T. J. WILBERN.* 

FILED JUNE 18, 1902. No. 12,003.  

Commissioner's opinion, Department No. 1.  

Liability of Surety: ANSwaM: DEMURRER. An answer by a surety 
alleging that, after his liability accrued, property sufficient in 
amount to discharge the obligation had been conveyed by the 
principal debtor to the creditor as security, the equitable title 
remaining in the principal, followed by the general allegation 
that the creditor had received from principal, property and 
money sufficient to pay off the note sued on, does not state a 
defense.  

ERROR from the district court for Cass county. Tried 
below before JESSEN, J. Reversed.  

C. S. Polk, for plaintiff in error.  

Samuel M. Chapman, A. N. Sullivan and Robert Ryan, 
contra.  

DAY, C.  

The plaintiff brought this action in the district court 
of Cass county against the defendant to recover upon a 
promissory note. The note was dated January 31, 1896, 
and by its terms became due ninety days after date. It 
was joint and several in form and was signed by L. Rus
sell, T. J. Wilbern and A. L. Van Doren. The defendant, 
Wilbern, was the only one of the makers made a party to 
the action. Upon the issues joined by the answer and the 
reply a trial was had resulting in a judgment for the de
fendant, to review which the plaintiff has brought error 
to this court.  

It is first urged by the plaintiff that the answer does not 
state a defense to the plaintiff's petition. The answer is 
quite lengthy and no good purpose would be subserved by 

*Rehearing allowed. Judgment of reversal adhered to. See opin
ion, page 246, post.
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setting it out at length. The instructions of the trial court 
contained a full and fair epitome of the answer, as follows: 

"To this petition the defendant answers by admitting 
that he executed the note set forth in the plaintiff's peti
tion, but states that he and the said A. L. Van Doren were 
both sureties on said note and signed the same at the 
request of the-said L. Russell, who was the real debtor, 
and that the plaintiff herein knew that both this defendant 
and the said A. L. Van Doren signed said note as sureties, 
and that the note in question was a renewal note givento 
take up a number of prior notes signed by the same parties, 
on all of which the said L. Russell was the real debtor and 
this defendant and said A. L. Van Doren were sureties 
only; that during all of 1894, 1895 and 1896, both the said 
L. Russell and the said A. L. Van Doren were financially 
responsible and were the owners of property sufficient in 
law to satisfy said indebtedness; that at the time the note 
in question fell due on or about May 1, 1896, one N. H.  
Meeker, the president of the plaintiff bank herein, solicited 
this defendant to sign a renewal note, which the defendant 
refused to do, and defendant informed the said Meeker 
that the principal debtor, L. Russell, was then solvent and 
able to pay the same, but that said Russell was in failing 
circumstances and being pressed by his creditors and this 
defendant considered it unsafe to allow said note to go un
collected, and urged the said N. H. Meeker to take steps to 
immediately collect the said note from the principal 
debtor, the said L. Russell, at which time the said 
Meeker agreed that he would not extend the time of 
payment of said note but would proceed to collect 
the same. This defendant further answers and says 
that said N. H. Meeker failed and neglected to col
lect said note, as he had agreed to do, but that he 
extended the time thereon to the said Russell, with
out the knowledge and consent of this defendant and 
took and received from the said Russell chattel security 
for said note and extended the time of the payment thereof 
indefinitely, all of which the defendant states was done
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without his knowledge or consent. Defendant further 
states in his answer that shortly after the maturity of said 
note and at the time he requested the plaintiff to collect 
the same from the said Russell, the said Russell was also 
indebted to one A. D. Welton, a stockholder and director 
in said bank and an employee therein in the sum of twenty
two hundred dollars; that said indebtedness to the said 
Welton was in fact owned and controlled by the said bank 
and was evidenced by a real estate mortgage on the farm 
of the said Russell and that the said farm was then worth 
seven thousand dollars; that said indebtedness of said Rus
sell to the plaintiff herein was at that time unknown to this 
defendant, and that the president and manager of said 
bank purposely and intentionally withheld said facts from 
this defendant at the time he requested this defendant to 
renew the note sued on herein; that some time thereafter, 
between June and November, 1896, the plaintiff herein 
pretended to purchase said farm from said Russell, took 
and received from the said Russell a warranty deed for the 
same for the pretended consideration of sixty-five hundred 
dollars and took and received from the said Russell cer
tain chattel mortgages upon all the personal property of 
the said Russell, and from then up to the present time the 
plaintiff has renewed and kept in force said chattel liens, 
thereby covering up and incumbering the property of the 
said Russell, and thereby hindering and delaying his bona
fide creditors from collecting their just debts from the said 
Russell. The defendant further states that the said Rus
sell is in fact at the present time the equitable owner of the 
title to said real estate, and that the said pretended deed 
to the said bank was in fact only given to secure the in
debtedness mentioned above; that said indebtedness 
amounts to only twenty-two hundred dollars with accrued 
interest thereon. Defendant further states that the plain
tiff herein has received from the said Russell sufficient 
money and property to satisfy and pay off the note sued 
on herein." 

A second defense alleged in the answer was also epito.
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mized in the instruction, but as that defense is no longer 
urged, it will not be considered.  

Many of the facts alleged in the answer might appeal 
to a jury as a sufficient reason why the defendant should 
be released from liability on the note, but in law they 
constitute no defense and the court instructed the jury, 
very properly, to disregard certain of the alleged defenses.  
The court, however, submitted to the jury, as the issue in 
the case, the question as to whether or not the note had 
been paid or whether or not the plaintiff, by its actions, 
had released the defendant. The only reference in the 
answer to payment is found in paragraph seven of the first 
defense, and is as follows: "Defendant further charges 
the truth to be that the said plaintiff bank has received 
from the said Russell ample and sufficient property and 
money to satisfy and pay off said promissory notes." This 
general statement as to receipts of money and property 
sufficient to pay the note is far from being an allegation of 
payment and must be taken to have reference to the 
specific allegations of receipts of property by the plaintiff 
mentioned in the answer. It will be noted that the specific 
allegations of transfer are in every instance alleged to 
have been given by way of security. With reference to 
the transfer of the farm to plaintiff by deed, it specially 
alleged "that the said Russell is the bona-fide owner and 
possesses the equitable title to said real estate and has the 
right and authority to sell and dispose of the same"; so, 
with reference to the chattel property, it is referred to as 
being held as security. There is no allegation that any of 
the securities have been released or given up which might 
have been applied on defendant's indebtedness, and no 
claim is made that the securities were received in lieu of 
defendant's liability. It is the settled law that where a 
creditor has the means of satisfying his claim in his hands, 
or within his control as security, and does not use it'for 
that purpose, but relinquishes it to his debtor, or misap
plies it to the payment of unsecured claims, a surety for 
the debt will pro tawnto be discharged; the reason of the
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rule being that the surety, upon payment, is entitled to 
be subrogated to the rights of the creditor in the securities 
held for the debt. Price County Bank v. McKenzie, 65 N.  
W. Rep. [Wis.], 507; Hutchinson v. Woodwell, 107 Pa. St., 
509, 520; City Bank v. Young, 43 N. H., 457; Burr v.  
Boyer, 2 Nebr., 265; Guild v. Butler, 127 Mass., 386; Hall 
v. Hoxsey, 84 Ill., 616. But the law does not require that 
the creditor shall first exhaust the securities held for the 
debt before he can pursue his remedy against the surety.  
Brandt, Suretyship and Guaranty, sec. 237, and cases 
cited. In Merchants' Bank v. Ru-dolf, 5 Nebr., 527, it is 
said: "The mere fact that a bank holds other security 
for the payment of a note, to which it might resort, is no 
ground for the release of a surety." A surety has the right 
to pay the obligation for which he is bound with the prin
cipal, and thus become subrogated to the rights of the 
creditor in any securities held for the payment of the debt, 
but he can not demand as a condition precedent to a suit 
that the securities be first exhausted. Authorities are 
found supporting the doctrine that, under certain con
ditions, an action in equity will lie in behalf of the surety 
to compel the creditor to first exhaust the securities held 
for the debt before proceeding against the surety, but this 
principle can not be invoked as a defense to a suit on the 
note in a law action. In our opinion, no defense to the 
note is pleaded in the answer. We therefore recommend 
that the judgment of the district court be reversed and the 
cause remanded for further proceedings.  

HASTINGs and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded.  

REVERSED AND REMANDED.  

On March 4, 1903, the following opinion on rehearing 
was filed:* 

*Motion to amend decision. Opinion filed denying motion. See 
page 249, post.
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1. Principal and Surety: CREDITOR: PROPERTY OF PRINCIPAL DEBTOR: 
RELEASE OF SURETY. The mere fact that a creditor has in his 
Lands property of a principal debtor sufficient in amount to 
pay or secure the debt, does not of itself operate to release 
the surety, because it does not of itself put it out of the power 
of the surety, after the payment of the debt, to resort to the 
property for his indemnity.  

2. - : - : : FRAUDULENT INCUMBERING OR CON
CEALING: INDEMNITY: RELEASE PER SE. A creditor, by fraud

ulently incumbering or concealing the property of an insolvent 
principal debtor so as to delay or embarrass a surety in obtain
ing indemnity, releases the latter from liability.  

AMES, C.  

'On a reargument of this case the question discussed in 
the briefs of counsel is whether the former decision (ante, 
page 242), is right in holding that the answer does not state 

facts sufficient to constitute a defense to the petition. We 

think that decision is right. The opinion was not, as we 
understood it, intended to controvert the proposition that 
under our practice an equitable defense may be pleaded 

in an action at law, or that issues of fact raised by the 
reply to an answer pleading such a defense, may be sub

mitted to the jury. If it be granted, which we do not feel 

called upon now to decide, that an unreasonable neglect 
or delay by a creditor to sue a principal debtor upon being 
requested so to do by a surety, followed by the insolvency 

of the former, operates as a release of the latter, still we do 

not find that issue to have been tendered by the answer.  
It is alleged that the creditor was informed at the time the 

request was made that the principal was "solvent and able 

to pay same [viz., the note in question], but that he was 
in failing circumstances and was compelling his creditors 

to bring suits against him in order to collect debts due." 
How both items of information could have been true is not 
explained, and it is not distinctly alleged that either of 

them was so. Neither is it averred that his condition in 
either respect afterwards changed for the worse. The 

answer does charge that the plaintiff subsequently ac

quired title to the principal's farm "and took and received
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from the said Russel chattel liens, being chattel mortgages 
upon all the personal property, goods and chattels of the 

said Russell, and from that time until the present time 
has renewed and kept in force said chattel liens, thereby 
fraudulently covering up and incumbering the property 
of said Russell to hinder and delay his bona-fide creditors 
from collecting their just demands against said Russell." 
But it is not alleged that the liens were obtained or contin
ued with actual fraudulent intent, or without considera
tion, or in violation of any positive law. Neither is it al

leged that Russell's insolvency or ability to pay was any 

less after these transactions had taken place than previ

ously. There is in fact no distinct allegation that he ever 

became insolvent. For aught that is alleged he may have 

property other than that mentioned in the answer from 

which satisfaction of the note may be o'btained. But even 

of such property there is, if the answer be true, a sufficient 

amount for the indemnity of the defendant. It "charges 

the truth to be that the said Russell is the bona-fide owner 

and possesses the equitable title * * * and has the right 

and authority to sell and dispose of" a farm mentioned 
in the answer, the legal title to which is said to be in the 

plaintiff as security for an indebtedness of $2,200, and 

accrued interest, "and no more," and the value of which 

is alleged to be $7,000. As is said in the former opinion, 
the mere fact that a creditor has in his hands property of 

a principal debtor sufficient in amount to pay or secure 

the debt, does not of itself operate to release the surety, 
because it does not of itself put it out of the power of the 

surety, after payment of the debt, to resort to the property 

for his indemnity. If the answer had pleaded in issuable 

form that the principal was insolvent, and that his prop

erty was fraudulently incumbered or concealed by the 

plaintiff, so as to delay or embarrass the surety in obtain
ing indemnity, it would have stated a complete defense 

at law. We do not think that by such means the creditor 
can drive the surety to the tedious, expensive and doubt

fully efficacious remedy of an accounting in equity.
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It is therefore recommended that the former decision of 

this court be adhered to, and that the judgment of the 

district court -be reversed and a new trial granted, with 

leave to defendant to amend his answer.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that thp former decision of this 

court be adhered to, and that the judgment of the district 

court be reversed and a new trial granted, with leave to 

the defendant to amend his answer.  

REVERSED AND REMANDED.  

On motion to amend the foregoing decision and judg

ment, the following opinion, denying the motion, was filed 

on May 20, 1903: 

Rule of Practice: APPEAL IN DISTRICT COURT. The rule of practice 

requiring the issues triable in the district court upon appeal 

to be the same as those in the same case in the court from 

which the appeal is taken, applies to the substance only, and 

not to the form of the pleadings by which such issues are 

tendered or raised.  

AMES, C.  

This is a motion to amend the former decision and judg

ment of this court by expunging therefrom the leave 

granted to the defendant in error to amend his answer in 

the district court. The motion is supported by a tran

script of proceedings, which was not contained in the 

record upon which the cause was argued and submitted, 

and which discloses that the action originated in the 

county court of Cass county, and that the pleadings upon 

which it was tried in that court and in the district court 

are identical, and it is contended that the leave to amend, 

granted by this court, permits issues to be raised in the 

district court differing from those in the county court, 

contrary to the established practice in such cases.  

We do not think the matter thus brought to our atten-
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tion is sufficient to call for the granting of the order asked 
for. The defense in the lower courts was that the plain
tiff, who is the payee in the note in suit, has fraudulently 
incumbered and concealed the property of the principal 
maker, to the embarrassment, delay and injury of the 
defendant, who was obligated upon the note as surety.  
This court held that these facts, if proved, are a complete 
defense at law as well as in equity, to a suit against the 
surety upon the instrument, but that they were so defect
ively pleaded as not properly to define the issue. The 
leave to amend, of which complaint is made, does not pur
port to grant the defendant permission to tender any new 
matter as a defense, but to so amend his pleading as to 
render available that of which, because of defective state
ments in his answer, he was deprived of the benefit. The 
granting of such leave was not error. It has repeatedly 
been held by this court that the rule of uniformity, which 
the plaintiff invokes, applies to the substance only, and 
not to the form of the issues in the district and inferior 
courts.  

There is no merit in the motion and we recommend that 
it be denied.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the motion be denied.  

MOTION DENIED.  

SHERMAN COUNTY, APPELLANT, v. ALBERT T. NICHOLS ET 

AL, IMPLEADED WITH EDWIN HARPER EN AL., APPELLEE.  

FILED JUNE 18, 1902. No. 11,244.  

Commissioner's opinion, Department No. 1.  

1. District Court: JuRISDICTIoN: VACATION OF JUDGMENT: CODE. A 
district court has no jurisdiction to vacate its own judgment 
in a cause after the term at which -such judgment was rendered
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except by petition in equity, or in accordance with the pro

visions of section 602 of the Code of Civil Procedure.  

2. Agreement: VALID CONSIDERATION: SURETY: EXTENSION OF PAY

MENT. An agreement, even upon a valid consideration, between 

the creditor and one or more of several sureties, extending 

the payment of the debt as to such sureties, does not operate 

as a release of other sureties not parties to such agreement.  

3. Part Payment by Surety: AGREEMENT TO EXTEND. Part payment 

of a debt, past due, by one or more of several joint sureties is 

not a sufficient consideration for an agreement extending time 

of pay7ment between the* creditor and such sureties, so as to 

release other joint sureties not parties to such agreement.  

APPEAL from the district court for Sherman county.  
Heard below before GRIMES, J. Reversed.  

Thomas S. Nightingale, for appellant.  

Aaron Wall, contra.  

KIRKPATRICK, C.  

This is an appeal from an order made by the district 

court of Sherman county on the 19th day of December, 

1899, vacating and setting aside a sale of real estate there

tofore made, and setting aside, vacating, satisfying and 

discharging a judgment or decree entered by the district 

court of that county on the 25th day of August, 1898. The 

record in the case is in such a condition asto make it 

almost imppssible to determine exactly what the trial 

court did, but, as nearly as we are able to ascertain from 

the record, the proceedings had, they are about as follows: 

On the 4th day of April, 1895, Sherman county recovered 

a judgment for the sum of $4,942.78, upon a depository 
bond given by the People's State Bank of Litchfield, to 

secure a deposit of county money. The judgmeat .ran 

against the bank as principal, and against Albert T.  

Nichols, John H. Wilson, Edwin Harper, Lawrence P.  

Nissen, W. H. Chapman, Henry Lewis, John Greenhalgh 

and Felix Eckhout, as sureties. Upon this judgment ex

ecution appears to have been issued and returned unsatis

fied for the want of property. Some time later, the date
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of which does not appear from the record, a suit was 

brought in the district court of Sherman county in the 

nature of a creditors' bill against the defendants above 

named, and a number of others, for the purpose of setting 

aside as fraudulent a number of transfers of real estate, 
made by the defendants involved in the first case men

tioned for the purpose of putting their property out of 

their hands, and in fraud of creditors. Among these 

alleged fraudulent transfers are some made by Edwin 

Harper, one of the judgment defendants, to E. N. Harper.  

It is disclosed by the record that the creditors' suit was, 
by stipulation of parties, tried at chambers in the city of 

Grand Island in Hall county before the Honorable J. R.  

Thompson, judge of the district court of that county, and 

on the 25th day of August, 1898, a decree was entered 

therein by said judge, canceling and setting aside prac

tically all of the conveyances mentioned in the petition, 
on the ground that the same were fraudulent and were 

made without consideration. This decree appears to have 

been filed in the district court of Sherman county on 

August 26, 1898. The cause seems to have been tried, 
submitted, and a decree entered and filed in pursuance 

of a stipulation made by the parties, which appears in 

the record. The decree provides for the sale of the prop

erty which had been uncovered by the decree. About the 

22d day of October, 1898, a certified copy of *this decree 

was placed in the hands of the sheriff of Sherman county, 
with directions to sell the property therein described. It 

also inferentially appears that execution was issued on 

the original judgment, which was also placed in the hands 

of the sheriff, who proceeded to levy under the copy of the 

decree upon the real estate mentioned, and upon the 

execution. He appears to have seized considerable 

personal property belonging to W. H. Chapman, Felix 

Eckhout, Lawrence P. Nissen, John Greenhalgh and 

Henry Lewis, and also seized forty acres of real 

estate belonging to one of the defendants, which ap

pears not to have been involved in the suit to set
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aside the fraudulent conveyances. Some time after the 
levy of these executions, and at a. date not disclosed by the 
record, the defendants W. H. Chapman, Felix Eckhout, 
Lawrence P. Nissen, John Greenhalgh and Henry Lewis, 
being a portion, only, of the judgment defendants, who 
were sureties upon the bond mentioned in the first suit, 
appeared 'before the board of county commissioners and 
entered into an agreement with the county commissioners, 
which was spread upon the records of the board in the 
form of a resolution, which, in substance, was that said 
creditors were to pay the sheriff $500 on that day, to be 
applied upon the judgment, and the county board was to 
order the sheriff to release the personal property levied 
upon; that on the 1st day of December, 1899, following, 
or upon the confirmation of the sale of the lands men
tioned in the decree canceling fraudulent conveyances, 
said creditors were to pay $500 more, to be applied upon 
the judgment, and the county attorney was directed to 
appear in court and consent to the vacation of the sale of 
certain of the lands belonging to the defendant Lawrence 
P. Nisson, and that when sheriff's deeds were made for 
the lands described in the copy of the decree under which 
the sheriff was selling, and the county either received said 
deeds as purchaser, or the money realized from the sale if 
some other person was the purchaser, the county was to 
release ant satisfy the judgment in full, or to assign it to 
the parties named in the agreement who appeared before 
the board; and that in the meantime an execution should 
not issue on the judgment until December 1, 1899, or 
until the confirmation of the sale should be had. Whether 
either or both of these payments of $500 were made is not 
disclosed by the record, but on May 9, 1899, the appellees, 
Edwin Harper and E. N. "Harper," his alleged fraudulent 
grantee, filed separate motions in the creditors' bill case 
in the district court to vacate, annul and set aside the 
judgment theretofore rendered in the district court 
against against Edwin Harper, giving four reasons, which, 
in substance, are that the judgment was satisfied, paid and
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released in law and in fact, and that Edwin Harper had 
been released and discharged of all liability on the judg
ment because of the compromise proceedings had between 
the county commissioners and certain of the other sureties, 
defendants heretofore mentioned. From a careful exami
nation of the motion filed by appellees Harper, it is quite 
clear that the judgment they sought to vacate and set 
aside was the judgment at law first herein mentioned, 
which was rendered against Edwin Harper alone. But 
it is also certain that the motions were in fact filed in the 
creditors' bill proceedings, and were passed upon by the 
court in that case. The object to be attained by the 
motions seems to have been to set aside the sale of real 
estate which Edwin Harper had fraudulently conveyed 
to E. N. Harper. Pending at the same time was a motion, 
filed by the county attorney on behalf of appellant, asking 
to have the sale of real estate of Edwin Harper confirmed.  
The hearing upon these motions seems to have been con
tinued from time to time over various terms of court, until 
on December 19, 1899, when the district court made a find
ing and decree which in part is as follows: "The court 
doth find that the decree heretofore rendered herein on the 
25th day of June, 1898 [having reference, doubtless, to the 
decree of August 25, 1898], in favor of the plaintiff and 
against the defendants E. N. and Edwin Harper, has here
tofore been fully paid, released and discharged in law and 
in fact as to the interests of said two defendants involved 
therein; and that plaintiff's motion to confirm the sale 
of said land should be overruled, and that the motions of 
said defendants should be sustained. It is, therefore, con
sidered by the court that the said decree be and the same is 
hereby released, canceled and discharged, in so far as the 
interests of the above-idamed defendants, E. N. Harper and 
Edwin Harper, are involved and that the sale of the lands 
situated in Sherman county [describing them] be, and the 
same is, hereby vacated and set aside, and that plaintiff's 
motion to confirm said sale be, and the same is, over
ruled."
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It is very clear from the fact that these motions were filed 
in the creditor's bill case, and from the language of the 
court in the decree, that the court understood the motions 
to be properly in the creditors' bill case. The judgment 
in the law case only ran against Edwin Harper, while the 
decree entered by the court which we are considering, 
purported to vacate and set aside that portion of the 
decree in the creditors' bill case which set aside the con
veyances made by Edwin Harper and E. N. Harper, and 
ordered the real estate sold. The decree also overrruled 
the application of the county for a confirmation of the 
sale. To this decree exceptions were taken by appellant, 
a supersedeas bond was fixed, and the cause brought to 
this court upon appeal.  

It seems quite clear from the portion of the decree 
above quoted that two things were effected by the order 

complained of: First, the vacation and setting aside of 

the sale of the land of Edwin Harper, to which, so far as 
disclosed by.the record, no objections had been made; and, 

second, the cancelation and annulment of the creditors' 
bill decree in so far as it affected the rights of Edwin 
Harper and E. N. Harper.  

Two reasons are urged in briefs of counsel for appellant 

why the decree of the trial court should be held erroneous 
and the case reversed: (1) The court had no jurisdiction 
to make the order canceling and vacating the decree many 

years after its rendition upon motions such as those made 

by appellees Harper; and (2) that the action of certain 
judgment creditors taken in connection with the county 

board of Sherman county, did not operate to release, or in 

any manner affect, the liability of Edwin Harper or E.  
N. Harper, as fixed by the decree. So far as we can gather 

from the record, it appears to have been the theory of the 

trial court that the action taken by the county board was 

of such a nature as to release appellees Harper from the 

decree in the creditors' bill case, and to render the sale 

made by the sheriff of their land under that decree illegal, 

and that for that- reason the sale should be vacated and
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set aside. Upon the first question, it seems clear that the 
trial court was without jurisdiction, in so far as the order 
entered by it decreed a vacation and cancelation of the 
decree setting aside fraudulent conveyances in equity. A 
proceeding to vacate a judgment or decree such as that 
described, at the time it appears the order was made, 
should be brought and prosecuted under some one of the 
provisions of section 602 of the Code of Civil Procedure.  
There appears to have been no attempt to comply with any 
of the provisions of that section. If the question to be pre
sented to the court was simply a question of whether the 
judgment had been paid, it might properly have been pre
sented by motion; but the motion filed by appellees and 
the decree of the trial court, were not addressed to the 
satisfaction of the judgment on the ground that it had been 
paid, but, rather, to a cancelation and vacation of the 
judgment, as though it had been improperly entered, and 
upon the ground that an executory contract had been 
entered into between appellant and certain of the creditors 
regarding a judgment at law, which, as we shall see, was 
invalid.  

In the second place, it is contended that the order made 
by the county board, upon an agreement of certain of the 
sureties therein named, was insufficient to operate as a 
release or discharge of Edwin Harper and E. N. Harper 
from liability under the decree. The rule seems to be that 
giving time to one of several sureties, even upon a valid 
consideration, does not have the effect of discharging the 
other sureties. This rule is based upon the principle that 
their liability is equal, and that extension of time given 
to one does not change the liability, or in any way preju
dice the rights of the other, and that therefore he is not 
released or discharged from liability. Pingrey, Surety
ship & Guaranty, sec. 120. Draper v. Weld, 13 Gray 
[Mass.], 580.  

Again, it is clear that in no event would appellee Harper 
be released from liability on the decree in question, for the 
reason that the county received no consideration for enter-
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ing into or making the contract referred to. We look in 
vain for any portion of the agreement which was of suffi
cient advantage to the county to operate as a consideration 
for its execution. The money which was paid was due 
from all of the defendants, among whom was Edwin 
Harper. Judgment had been entered several years prior 
to the action taken by the county board, execution had 
been issued and returned unsatisfied, and the amount of 
money represented by the judgment was long past due 
and payable. The rule is elementary that part payment 
of money upon a past-due obligation is not a sufficient 
consideration for an agreement giving to the debtors, or 
any of them, additional time. Esterly Harvesting Ma
chine Co. v. Pringle, 41 Nebr., 265; Davis v. Stout, 126 
Ind., 12; Petty v. Douglass, 76 Mo., 70; Ingels v. Sutliff, 
36 Kan., 444; Halliday v. Hart, 30 N. Y., 474. The utmost 
effect which can be claimed for the order of the county 
board is that it is an executory conditional agreement to 
satisfy the judgment in controversy upon the making of 
certain payments. Whether such agreement made by the 
county board is a valid obligation against appellant 
county, need not be determined. .  

It is not disclosed that the money was ever paid, al
though it is probably true that the first $500 mentioned 
was paid, and the record discloseg that the sale of the land 
mentioned in the resolution was vacated in the district 
court by agreement. The' making of this agreement 
did not have the effect of releasing Edwin Harper from 
liability upon either of the judgments in controversy. No 
objections were filed to or urged against the validity of 
the sale as affecting the real estate of Edwin Harper, and, 
so far as we are able to determine, the sale and all pro
ceedings leading up to it appear to be valid, and the order 
of the trial court vacating and setting aside the sale is 
erroneous.  

For the reasons pointed out, we recommend that the 
judgment of the trial court canceling and setting aside 
the decree in the creditors' bill suit against Edwin Harper 
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and E. N. Harper be reversed and the cause remanded for 
further proceedings.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

HIRAM A. LUSK, TRUSTEE, V. ZACHARIAH H. RIGGS ET AL.  

FILED JUNE 18, 1902. No. 11,997.  

Commissioner's opinion, Department No. 2.  

1. Fraudulent Transfer: CONSIDERATION: BURDEN OF PROOF. When 
a debtor in failing circumstances makes transfers of his prop
erty to near relatives the burden of proving a sufficient con
sideration and good faith in the transfer is upon the de
fendants.  

2. - : : : CREATION OF CORPORATION: TRANSFER TO 
CORPORATION. The same rule applies, where the debtor, when 
in failing circumstances, organizes a corporation composed of 
himself and near relatives, and conveys all of the assets of 
his insolvent estate to such corporation, and then, as the 
allegcd managing officer of such corporation, reconveys the 
same property to another near relative in the name of the 
corporation.  

3. Conflicting Evidence. A judgment of the trial court on evidence 
fairly conflicting, will not be disturbed by this court.  

4. Assignments of Error: ExcLusIoN OF TESTIMONY: TENDER OF 
PROOF. Assignments of error based on the exclusion of testi
mony are unavailing, unless when the ruling was made the 
party complaining made a tender of the proof he expected to 
elicit. Union P. Rt. Co. v. Vincent, 58 Nebr., 171, followed.  

ERROR from the district court for Clay county. Tried 
below before HASTINGS, J. Affirmed in. part.  

J. L. Epperson & Sons, for plaintiff in error.  

Thomas H. Matters, contra.
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OLDHAM, C.  

This was an action in the nature of a creditors' bill, 
originally instituted by the Citizens' Bank of Fairfield, 
Nebraska, for the purpose of canceling certain alleged 
fraudulent conveyances of real estate executed by 
Zachariah H. Riggs and William T. Cornelison for the 
alleged purpose of hindering and defrauding their credi
tors. During the pendency of the action Riggs and 
Cornelison were each adjudged bankrupt, and Hiram A.  
Lusk, trustee in bankruptcy of the estates of said Riggs 
and Cornelison, was substituted, by leave of the lower 
court, as plaintiff in this cause of action, instead of the 
Citizens' Bank of Fairfield. The petition filed in the lower 
court was in the ordinary form of a creditors' bill. It 
alleged the insolvency of Riggs and Cornelison and the 
procuring of a judgment by the Citizens' Bank of Fair
field against the defendants on the 8th day of December, 
1898, in the district court for Clay county, in the sum of 
$1,404.38, the issue of an execution on the said judgment, 
and the return of the execution uilla bona. The petition 
also alleges that the defendants Riggs and Cornelison were 
engaged in the mercantile business as a copartnership at 
the time the indebtedness on which the judgment was pro
cured was contracted to the said bank, and that the said 
firm organized and conveyed all its property to the Fair
field Grocery Company, a corporation, to defraud its cred
itors. It then proceeds to allege against the fraudulent 
nature of each of the conveyances which it seeks to have 
canceled. Each of the defendants filed separate answers 
to this petition, alleging the bona fides of the various 
transfers, and denying fraud in the transactions. There 
was trial to the court and judgment for the defendants, 
and plaintiff brings error to this court.  

There is no dispute about the fact that for several years 
before the transfers complained of in this cause of action, 
the main defendants, Zachariah H. Riggs and William T.  
Cornelison, were engaged in the mercantile business in
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Fairfield as a partnership firm, and that the indebtedness 
.on which the judgment at issue was procured was con
tracted long before the attempted formation of the Fair
field Grocery Company; nor is there any dispute about the 
fact that all the partnership assets of the firm of Riggs & 
Cornelison were transferred to this corporation on or 
about the 7th day of June, 1898.  

The first transfer which we shall examine is that of the 
west half of the northwest quarter of section 33, township 
5 north, of range 7 west, of the sixth principal meridian in 
Clay county, Nebraska. This is an eighty-acre tract of 
land, which prior to the 4th day of June, 1898, the defend
ant William T. Cornelison owned subject to a mortgage 
of $800, against the bona fides of which there is no allega
tion. On the 4th day of June, 1898, this piece of land was 
conveyed by warranty deed from William T. Cornelison 
and wife, for an alleged consideration of $1,800, to the 
Fairfield Grocery Company, a corporation organized by 
William T. Cornelison and Sallie R. Cornelison, his wife, 
Zachariah H. Riggs and Lucy S. Riggs, his wife, and W.  
T. Gordon, brother of Lucy S. Riggs. The articles of in
corporation of this company were never filed in the office 
of the secretary of state, and were not filed in the office of 
the county clerk of Clay county until the 7th day of June, 
1898. The entire mercantile stock of Riggs & Cornelison 
was transferred to this concern, and by these transfers 
and the transfers of real estate from Riggs to his wife 
which will be hereinafter considered, the firm and each of 
its members was rendered absolutely insolvent, and no 
provision was made for the payment of the debt to the 
Citizens' Bank of Fairfield, on which judgment was subse
quently rendered, although this indebtedness had been in 
existence long prior to any of these transfers. On the 
14th -day of December William T. Cornelison, styling him
self "Manager of the Fairfield Grocery Company," for an 
alleged consideration of $2,000 conveyed this tract of land 
to his father, Edward R. Cornelison. This was sub
stantially all the evidence introduced to support the al-

260 NEBRASKA REPORTS. [VOL. 65



Liisk v. Riggs.  

legations of fraud in plaintiff's petition against these 

transfers. Defendants offered no evidence to explain or at

tempt to show the good faith of these transfers, but rested 

on the proposition that this showing was insufficient to 

raise a presumption of fraud, because, as the defendant 

contends, the Fairfield Grocery Company, which made the 

transfer to Edward R. Cornelison, was not a near relative 

of the grantee in the said conveyance, and therefore the 

law would presume good faith instead of a fraudulent 

intent in this conveyance. The learned trial court sus

tained this view, and, at the close of plaintiff's testimony, 
dismissed the bill as to each of these transfers. In this 

we think the court erred. This Fairfield Grocery Com

pany, composed, as it was, of the firm of Riggs & Corneli

son, their two wives and a wife's brother, appears to us as 

nothing but a false face which the firm of Riggs & Cor

nelison, in the hour of its financial distress, put on to 

disguise its identity, and evade an officer who might come 

seeking property on which to levy a writ of attachment 

or an execution on a judgment rendered on the claim of 

one of the firm's creditors. It is the rule that when trans

fers, like these in the case at bar, have been made between 

near relatives, the burden is on the defendants to show 

sufficient consideration and good faith in the transactions.  

Nat. Bank of Commerce v. Chapmtan, 50 Nebr., 484; Plum

mer v. Rumnmel, 26 Nebr., 142. There is every reason why 

this rule should be applied in its most rigid exactions 

where the debtor, when in failing circumstances, instead 

of transfering his property directly to his father, first con

veys all the assets of his insolvent estate to an alleged 

corporation, composed of none but himself and his near 

relatives, and then as the managing officer of such a cor

poration makes a conveyance of the same property to his 

father in the name of the corporation. Unless such a 

transaction as this is fully explained on principles entirely 

consistent with the policy of honesty and fair dealing it 

wears a guilty expression in the presence of a chancellor.  

The learned trial court excluded all inquiry into the or-
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ganization and conduct of the business of this corporation.  
This, we think, he should not have done. This body cor
porate looks so like a creature "conceived in sin and 
brought forth in iniquity" that the broad searchlight of 
investigation should have been turned on every fact and 
circumstance connected with its dubious birth and subse
quent development.  

The other conveyances were of certain town lots situ
ated in the town of Fairfield and were made from Zacha
riah T. Riggs and wife to Sallie Cornelison, and from 
Sallie Cornelison and husband to Lucy Riggs, wife of 
Zachariah T. Riggs. In these cases the trial court prop
erly held that the burden was on the defendants to show 
a sufficient consideration for and good faith of these 
transfers. It was conceded that the transfer from Riggs 
and wife to Sallie Cornelison was made without any con
sideration, and only for the purpose of having the property 
reconveyed to Lucy Riggs. But there was evidence intro
duced to show that these transfers were made in considera
tion of a bona-fide indebtedness existing between Zacha
riah T. Riggs and his wife. After a hearing of the 
testimony on the good faith of these transfers, the trial 
court found for the defendants; and, as there is much com
petent evidence in the record to sustain this finding, under 
the rule in force in this court it should not be disturbed.  

Plaintiff in error complains of the action of the trial 
court in sustaining objections to questions which he pro
pounded to his witnesses with reference to the value of the 
property conveyed in the transfers between defendants 
Riggs, but in neither instance did counsel for plaintiff 
follow up his question by making any offer to prove the 
facts sought to be drawn out by his question. Cons'e
quently these assignments of error are unavailing, for, as 
was said by this court in the case of Union P. R. Co. v.  
Vincent, 58 Nebr., 171: "Assignments of error based on 
the exclusion of testimony are unavailing, unless, when the 
ruling was made, the party complaining made a tender of 
the proof he expected to elicit."

262 NEBRASKA REPORTS. [VOL. 65



Lusk v. Riggs.  

It is therefore recommended -that the judgment of the 

district court sustaining the validity of the transfer of 

William T. Cornelison and wife of the west half of the 

northwest quarter of section 33, township 5 north, of range 

7 west, of the sixth principal meridian, in Clay county, 

Nebraska, to the Fairfield Grocery Company, and the 

transfer of said property from the Fairfield Grocery Com

pany by William T. Cornelison, manager, to Edward R.  

Cornelison, be reversed, and the cause remanded for fur

ther proceedings on said transfers, and that the judgment 
of the district court sustaining the transfers of lot 2, block 

16, of Fairfield, Nebraska, and lots 7 and 8, block 30, 
College Addition to Fairfield, Nebraska, from Zachariah 

T. Riggs and wife to Sallie Cornelison, and from Sallie 

Cornelison and husband to Lucy Riggs, be affirmed.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court sustaining the validity of the transfer of William T.  

Cornelison and wife of the west half. of the northwest 
quarter of section 33, township 5 north, of range 7 west, 
of the sixth principal meridian, in Clay county, Nebraska, 
to the Fairfield Grocery Company, and the transfer of said 

property from the Fairfield Grocery Company by William 

T. Corinelison, manager, to Edward R. Cornelison, be re

versed, and the cause remanded for further proceedings on 

said transfers, and that the judgment of the district court 

sustaining the transfers of lot 2, block 16, of Fairfield, Ne

braska, and lots 7 and 8, block 30, College Addition to 

Fairfield, Nebraska, from Zachariah T. Riggs and wife to 

Sallie Cornelison, and from Sallie Cornelison and husband 
to Lucy Riggs, be affirmed.  

JUDGMENT ACCORDINGLY.
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R. BECKER & DEGEN ET AL. V. HENRY E. BROWN.  

R. BECKER & DEGEN ET AL. V. WALTER F. DALE.  

FILED JUNE 18, 1902. Nos. 11,767 and 11,768.  

Commissioner's opinion, Department No. 3.  

1. Agister's Lien: PRIOR CHATTEL MORTGAGE: SUPERIOR, LIEN: 

RECORD: SUBSEQUENT MORTGAGE. Under the statute of this 

state, an agister's lien is inferior to that of a prior valid chattel 
mortgage, properly of record, but is superior to a mortgage 

executed after it has attached and while the property is in the 

possession of the agister.  

2. - : STATUTE: CONSTRUCTION. The statute creating the 

agister's lien, is remedial in its nature, and should be liberally 
construed for the purpose of effectuating its object.  

3. - : CHANGE OF POSSESSION. An agister's lien will not, as be
tween the parties, or as to third persons having notice, be lost 

by change of possession not inconsistent with it, and not under 
such circumstances as to indicate an intent to waive, relinquish 
or abandon it.  

4. Evidence. Evidence examined, and held to uphold the agister's 
liens contended for by the defendants in error in this action.  

PROCEEDINGS in error from the district court for Phelps 
county. Tried below before BEALL, J. Affirmed.  

James I. Rhea,, for plaintiffs in error: 

Common-law liens, as distinguished from contract or 

statutory liens, attach to the property, without reference 

to the ownership; and override all other rights in the 

property; while the latter liens are subordinate to all prior 

existing rights therein. Sullivan v. Clifton, 55 N. J. Law, 
324, 39 Am. St. Rep., 652.  

S. A. Dravo, contra.  

AMES, C.  

The above-entitled cases are in essential respects iden

tical, and they having been by agreement of the parties
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argued and submitted at one time, they will be disposed of 
in a single opinion.  

Section 28 of chapter 4 of the Compiled Statutes of this 
state enacts: "When any person shall procure, contract 
with, or hire any other person to feed and take care of any 
kind of live stock, the person so procured, contracted with, 
or hired, shall have a lien upon such property for the feed 
and care bestowed by him upon the same for the contract 
price therefor, and in case no price has been agreed upon, 
then for the reasonable value of such feed and care." This 
is an amendment of a fowmer statute, which, however, dif
fered therefrom only in respect to the specific regulations 
as to remedies, and concerning which, it was held by this 
court in Marseilles Mfg. Co. v. Morgan, 12 Nebr., 66, that 
a lien arising thereunder was subject to the lien of a prior 
valid chattel mortgage.  

In July, 1898, Charles E. Woollen purchased -of the 
plaintiffs in error, Becker & Degen, a herd of cattle then 
situated in the state of Colorado, and to secure payment 
of a part of the purchase price, executed in that state an 
instrument intended as a chattel mortgage to the vendors, 
upon the property. It was practically conceded upon the 
argument 'that the instrument was, considered as a Colo
rado contract, void, for non-compliance with the statutory 
regulations of that state with respect to the manner of its 

execution; and it misdescribed the cattle as to marks and 
brands, and recited that they were then upon a certain 
tract of land in Harlan county, in this state, upon which 

they were not then or afterwards placed. The mortgage 
was filed in Harlan county on July 8, 1898, but the cattle 
were taken to Furnas county, and remained there until 
September 26th of that year, when they were driven by 
Woollen to the feed lots of the defendants in error Brown 
and Dale.  

We think it quite clear that this instrument, whether 
absolutely void or not, was not constructive notice to the 

parties afterwards dealing with the property. Upon the 

date last mentioned the animals were delivered by
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Woollen, a part of them to Brown and a part to Dale, un
der agreements for keeping and feeding them through the 
winter by the latter at a specified rate of compensation.  
In January, 1899, the plaintiffs in error, with knowledge 
of the foregoing facts, obtained another instrument, in
tended as a mortgage, from Woollen, which correctly de
scribed the cattle as to marks and brands, but made the 
same recital as to their situation as did the Colorado docu
ment. Neither Brown nor Dale had any actual knowledge 
of the existence of either of these papers until April, 1899, 
and the second of them could not affect their rights while 
in lawful possession of the animals under their contract 
for keeping and feeding them. Whether the second mort
gage was valid or not, it was subject to their lien as agis
ters, while the first-mentioned instrument was void as to 
them, at least until it was brought to their actual notice.  
At least as early as.the fore part of January the plaintiffs 
in error became aware of the infirmity of their Colorado 
contract, and sought to remedy it by obtaining a new mort
gage. At and before that time they knew that Brown and 
Dale were in possession of the stock, feeding and caring 
for it in good faith under the arrangement between the 
latter and Woollen. It would not be consonant with the 
most common principles of honesty to permit them to lie 
by for a term of nearly four months longer, and then suc
cessfully assert a lien upon the property superior to that 
of the agisters. This they attempted to do. On the 26th 
of April, Perry, an agent of the plaintiffs in error, ex
hibited one or both of these instruments to Brown and 
Dale, who were near neighbors, and telling them that he 
had a mortgage on the cattle, demanded possession of 
them. Brown and Dale both declined to yield possession, 
asserting that they had a lien on the animals for their 
keep under the arrangement with Woollen; but upon in
sistence by Perry that he had a valid mortgage, giving 
a superior right, and that he intended to take the property 
in any event, they so far yielded as to waive taking by 
actual force, and on the following day assisted in weigh-
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ing the animals, so as to ascertain the amount of compen
sation to which they were entitled, and in turning them 
into the public road, to be driven to Atlanta, a railroad 
station in Phelps county, which they participated in do
ing. Woollen was not present in person or by proxy, and 
there was no delivery to him actual or constructive; and 
neither Brown nor Dale at any time said anything or did 
any act indicating a retraction on the part of either of 
them of his right to a superior lien on the cattle for his 
charge for keeping and feeding them. Soon after arrival 
in Atlanta, Brown and Dale begun separate actions in 
replevin for the recovery of so many of the animals as had 
been thus in the possession of each of them, respectively.  
Each action resulted in a verdict and judgment for the 
plaintiff, and both are presented, upon separate petitions 
in error, for review.  

A large number of errors are assigned, but we do not 
feel called upon to discuss these, because, in our opinion, 
the results reached were alone such as this court could 
have upheld. The facts as above stated are substantially 
undisputed, and they present, as we think, but one possi

ble question for debate. There can be no doubt that on 
the 26th day of April, 1899, Brown and Dale had each an 

agister's lien upon the cattle superior to any claim upon 

them in behalf of the plaintiffs in error. Was this lien 

waived or lost by the occurrences of the following day? 

The general rule that a bailee for hire, who performs labor 

or services upon or with respect to the subject of the bail

ment, loses his lien for compensation by permitting the 

article to go out of his possession, is subject to exceptions.  

When the property is delivered to the pledgor the lien is 

usually lost as to creditors of and purchasers from the 

latter, but as between the parties the effect of such de

livery depends very much upon the purpose and intent 

with which it is made. Edwards, Bailments, pars. 201, 
223, 269. "It is only between the claimant and third per

sons that continued possession is essential. As between 

the claimant and the owner, possession is by no means
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essential, except where, by surrendering the possession, 
the claimant can be fairly understood to have surrendered 
his lien; and then the question is, not whether he has 
yielded his possession, but whether he has surrendered his 
lien." Jones, Liens, par. 22; McFarland v. Wheeler, 26 
Wend. [N. Y.], 467. Tested by this rule, the conduct of 
the bailees can not be regarded as such as to deprive them 
of their liens. The plaintiffs in error claimed under 
Woollen, and by virtue of alleged chattel mortgages exe
cuted by him. Their right can not rise higher than its 
source, and the most that they can insist upon is to be 
regarded as standing in his shoes. Brown and Dale did 
not surrender the cattle voluntarily, or with the intent 
to yield or waive or relinquish their claims. All that they 
waived, and all that their language and conduct indi
cated that they intended to waive, was the use of actual 
force in the taking of the property from them.  

But we think that by our statute the legislature plainly 
indicated an intent to do something more than to extend 
to agisters the common-law lien of a bailee for hire. To 
such a bailee the law afforded no remedy except the reten
tion of possession, and his right was lost or defeated by a 
variety of circumstances which would hardly be held to 
destroy a lien under the statute,-such, for instance, as 
extending credit to the bailor for a stipulated time, or, 
according to some authorities, the taking as security the 
note of a third person. Fieldings v. Mills, 2 Bosw. [N. Y.], 
489; Jones, Liens, p. 656, ch. 21. But the statute besides 
the matter above quoted, provides that the lien may be 
foreclosed in the manner provided by law for the fore
closure of chattel mortgages,-an act which of itself would 
defeat a common-law lien. This right was introduced by 
amendment, and is in substitution of provisions intended 
merely for protecting the agister's possession. It is sig
nificant of an intent to assimilate the lien in important 
particulars to that of a chattel mortgage, from which it 
does not now very materially differ. The question was 
discussed on the argument whether the lies is statutory or
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contractual. There seems to be no room for doubt that it 
is statutory, because it did not exist at the common law, 
although its inception, in any particular case, depends 
upon a contract, express or implied, by which the rate of 
compensation and the time and terms of payment may 
be regulated. "Statutory liens," says Mr. Justice Clifford, 
speaking for the United States supreme court in Beall v.  
White, 94 U. S., 382, "have, without possession, the same 
operation and efficacy that existed in common-law liens 
where the possession was delivered," and a lien for rent 
was accordingly enforced, although possession had 
changed more than once with knowledge and consent of 
the landlord. The same rule is adopted in Grant v. Whit
well,9 Ia.,152. And it is said in Jones on Liens,paragraph 
104: "Statutory liens generally differ from common-law 
liens in not requiring possession to support them. The 

protection afforded- at common law by possession is, in 
case of statutory liens, afforded by notice to the owner, or 
by attachment of the property within a limited time. A 
statutory lien without -possession, has generally the same 
operation and efficacy that a common-law lien has with 
possession,"-citing the above-mentioned decisions and 
Quimby v. Hazen, 54 Vt., 132. The statute is remedial in 
its character, and in accordance with familiar rule, it 
should receive a liberal construction for the purpose of 
effectuating its object.  

From the foregoing considerations, we are convinced 
that the defendants had valid and superior liens upon the 
property in controversy, of which the record affords no 
sufficient evidence of waiver, relinquishment or abandon
ment, and it is recommended that the judgment ofthe dis
trict court be affirmed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court bE

AFFIRMED.
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NOTE.-Agister's Licit.-Chattel Mortgage.-Agister is sometimes 
spelled agistor, and, more properly, agistator. He was an officer who 
had charge of the cattle pastured, for a certain stipulated sum, in the 
king's forest, and who collected thd money paid for them. Encyclo
pedic Dictionary. He corresponded exactly to the Roman scripturaris.  
Harper's Latin Dictionary. Agister now means one who takes cattle 
of another into his own ground to be fed for a consideration to be paid 
by the owner. Anderson, Law 'Dictionary. He is not an insurer but 
a bailee. Story, Bailments, 443. Although he may have no lien for the 
keep he may maintain trespass or trover in a proper case, against a 
stranger. Bass v. Pierce, 16 Barb. [N. Y.], 595. The agister and not 
the owner is liable for trespass committed by the animal. Rossell v.  
Cotton, 31 Pa. St., 525, 527; Reddick v. Newburn, 76 Mo., 423, 424; Ward 
v. Brown, 64 Ill., 407. The liability for the trespass of animals is 
imposed, not because of ownership but because of possession. Cooley, 
Torts, *340. Cook v. Morea, 33 Ind., 497.  

It has been held in Massachusetts that an action of common-law 
trespass for damage feasant may be maintained either against the 
owner or against the agister, at the election of the party plaintiff.  
Sheridan v. Bean, 8 Met., 284.  

An agister's lien, created by statute, is paramount to the lien of 
a prior chattel mortgage upon the same chattel. Case v. Allen, 21 
Kan., 217, 30 Am. Rep., 425. Contra: Sargeant v. Usher, 55 N. H., 287, 
20 Am. Rep., 208. Statutory lien in favor of keeper of jack or stallion 
is subordinate to chattel mortgage. Eqster v. Goyne, 51 Ark., 222.  
-W. F. B.  

WILLIAM A. LOMAX V. CHRIST HOLBINE.  

FILED JUNE 18, 1902. No. 11,791.  

Commissioner's opinion, Department No. 3.  

1. Evidence. Evidence examined, and held sufficient to sustain the 
verdict.  

2. Continuance: AFFIDAVIT: ABSENT WITNESS: MATERIALITY OF 
TESTIMONY. An affidavit for a continuance, on the ground of 
the absence of a witness, which leaves the materiality of such 
witness in doubt, is fatally defective.  

3. Verdict: No BREACH OF CONTRACT: INSTRUCTION: MEASURE OF 
DAMAGES: ERROR WITHOUT PREJUDICE. Where, from the nature 
of the verdict, it is apparent that the jury found there was 
no breach of contract, whatever error there may be in an in
struction as to the measure of damages for a breach of such 
contract, is error without prejudice, as to the party claiming 
such damages.
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4. Instruction: SYMPATHY. It is not a valid objection to an instruc
tion that the matters therein stated to the jury for their con
sideration may create sympathy for one of the parties to a 
suit, when such matters are proper for the jury to consider 
in arriving at a verdict.  

ERROR from the district court for Dawson county. Tried 
below before SULLIVAN, J. Affirmed.  

E. A. Cook, for plaintiff in error.  

George W. Fox, contra.  

ALBERT, C.  

The petition in this case states two causes of action.  
The first is for a balance of $10.50, due for services ren
dered by the plaintiff to the defendant, as a farm hand, 
from the 12th day of April, 1896, to the first day of Janu
ary, 1897, under an express contract for wages at a specific 
sum. The second is for work and labor subsequently ren
dered from the 1st day of March, 1897, to the 25th day of 
September, of the same year, without any express agree
ment as to the rate of wages. It is alleged in the petition 
that the services mentioned in the second cause of action 
were reasonably worth $130, no part of which has been 
paid except $86. The answer admits the first cause of 
action, and that the plaintiff performed the services men
tioned in the second, but alleges that the services men
tioned in the second cause of action, were rendered under 
an express contract whereby the wages were fixed at $15 
per month, and that the defendant has paid the plaintiff 
thereon the sum of $91.90. Further answering, the de
fendant alleges that the plaintiff quit his second term of 
service before the same had expired, whereby the defend
ant sustained certain damages, and that by reason of the 
negligence and carelessness of the plaintiff certain stock 
of the defendant had been lost, *hereby the defendant 
had sustained further damages. The reply is a general 
denial. A trial was had which resulted in a verdict and
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judgment for the plaintiff in the sum of $49.35. The de
fendant brings the case here on error.  

It is urged that the verdict is not sustained by sufficient 
evidence. We have examined the evidence with some care 
and are satisfied that it is sufficient to sustain the verdict.  
Whether it preponderates in favor of the plaintiff, was a 
question exclusively for the jury. Another ground urged 
for the reversal of the judgment is the ruling of the court 
on the defendant's application for a continuance. The 
affidavit for a continuance is to the effect that a certain 
witness worked for the defendant, at the time plaintiff was 
at work for him; that the plaintiff had admitted to such 
witness that he agreed to work for the defendant for $15 
a month; and that the said witness would testify to such 
facts. It will be remembered that one cause of action is on 
an express contract, whereby the rate of wages was fixed 
at $15 a month. There is nothing in the affidavit to show 
whether this conversation took place during the plaintiff's 
first term of employment, or the second. If it took place 
under the first term, it would be immaterial. As the affi
davit is indefinite on that point, it was not error for the 
court to overrule the application. Complaint is made of 
an instruction, given by the court on its own motion, 
whereby the jury were instructed that there was no evi
dence to sustain a finding in favor of the defendant for 
damages to his stock resulting from the negligence of the 
plaintiff. The instruction was proper. We are unable 
to find a syllable of evidence in the record that would 
warrant the submission of that question to the jury.  

Complaint is made of another instruction, given by the 
court, wherein the jury were instructed that if the plain
tiff quit his second term of service before the time of the 
expiration thereof fixed by the contract, without cause or 
legal excuse, and the defendant, after using ordinary 
prudence to procure some one to complete such term, was 
compelled to pay a greater amount than the amount he 
had agreed to pay the plaintiff, the measure of the defend
ant's damages would be the difference between the amount
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he had agreed to pay the plaintiff and the amount be was 
compelled to pay for the completion of the plaintiff's term 
of service. The objection urged against this instruction 
is that there is no evidence tending to show that the plain
tiff had a legal excuse for quitting the defendant's service, 
hence, it was error to submit that question to the jury.  
The verdict of the jury can be explained on no other theory 
than that they found in favor of the plaintiff on the ques
tion whether the rate of wages was fixed by the terms of 
the second contract, because, if they found in favor of the 
defendant on that question, the verdict must have been for 
a lesser amount. That being true, we must assume that 
the contract for the second term of services was that the 
plaintiff should receive the fair and reasonable value of 
his services. It is uncontradicted that at or about the time 
he quit the service of the defendant, the defendant in
sisted that the wages were fixed at $15 a month by the 
terms of the contract, and that he would settle with him on 
that basis; and the verdict established the fact that his 
services were worth more than that. Such facts alone 
would be a sufficient excuse to justify the plaintiff in 
quitting the services of the defendant. If he had just 
cause to quit such services, the defendant is entitled to no 
damages for a breach of the contract. If he is entitled to 
no damages in that behalf, whatever error there may have 
been in instructing the jury on that point, so far as the 
defendant is concerned, is error without prejudice.  

Complaint is made of another instruction because the 
jury were thereby instructed that in determining what the 
plaintiff's services were reasonably worth, there were to be 
taken into account, among other things, that he cooked his 
own meals and worked about the house. It was urged that 
this instruction was liable to create a sympathy in favor 
of the plaintiff. The mere fact that a statement of matters 
otherwise proper to be taken into account by the jury, may 
create sympathy in favor of one party or the other, does 
not render such statement erroneous. The matters referred 
to were proper to be taken into account by the jury in de

25
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termining the reasonable value of the plaintiff's services, 
and it was proper thus to instruct the jury.  

We discover no reversible error in the record, and there
fore recommend that the judgment of the district court 
be affirmed.  

AMES and DUFFIE, 00., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

RILEY E. HASKELL ET AL. V. WILLARD DUTTON.  

FILED JULY 1, 1902. No. 11,844.  

1. De-Facto Officer. One who is in possession of an office, and exer

cising its functions by virtue of an irregular appointment from 

the person having lawful authority to appoint, is a de-facto 
officer.  

2. Acts of De-Facto Officer. The acts of a de-facto officer, so far as 
they affect the public or third persons, are valid.  

3. Challenge to Jurisdiction: SUMMONS: COLLATERAL ATTACK. A 

challenge to the jurisdiction of the court, grounded upon the 

fact that the summons was issued by an irregularly appointed 

deputy, is a collateral attack upon the deputy's official character 
and can not be sustained.  

4. Bill of Exceptions: ABSENCE: PRESUMPTION. When the evidence 

upon which the trial court acted in refusing to quash the service 
of a summons, is not preserved in a bill of exceptions, this court 
will presume that it was sufficient to warrant the decision.  

ERROR from the district court for Lincoln county. Tried 
below before GRIMES, J. Affirmed.  

Hoagland & Hoagland, for plaintiffs in error.  

Wilcox & Halligan, contra.  

SULLIVAN, C. J.  

The decision assailed by this proceeding is obviously 
correct. The action was brought by Willard Dutton upon
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a promissory note signed by Riley E. Haskell and J. D.  
Haskell. One of the defendants was summoned in Lincoln 
county and the other in Custer county. Each appeared 
specially and challenged the jurisdiction of the court. The 
main question raised by these challenges is whether J. E.  
Evans, who acted as deputy clerk in-filing the petition and 
issuing process, had authority to act effectively in the 
premises. The facts bearing upon the point in controversy 
are these: When the present action was instituted, Evans 
was in the office of the clerk of the district court, claiming 
the right to act as deputy. He had acted in that capacity 

continuously for a year or more. He held an appointment 
from the duly constituted clerk and was discharging the 

duties of the office with his consent and under his direction.  
The appointment, however, was not in writing, and there 

had been, on Evans's part, a total failure to comply with 
the provisions of the statute (Compiled Statutes, 1901, ch.  
10), relative to official bonds and oaths. Upon these facts, 
the district court rightly ruled that it had jurisdiction of 

the defendants and authority to pronounce judgment 

against them. Evans, according to the narrowest defi

nition of the term, was a de-facto officer, and his acts, so 

far as they affected the parties to the suit, were just as 

binding and efficacious as they would have been if all the 

conditions necessary to make him a de-jure officer had been 

fulfilled. Ex parte Johnson, 15 Nebr., 512; Hamlin v. Kas

safer, 15 Ore., 456; Norton v. Shelby County, 118 U. S., 425; 

Fulton v. Town of Andrea, 73 N. W. Rep. [Miun.], 256; 
Wheeler v. Sterrett, 62 N. W. Rep. [Ia.], 675; Carleton v.  

People, 10 Mich., 249, 259. "Where an office exists under 

the law," says Mr. Justice Field in Norton v. Shelby 

County, supra, "it matters not how the appointment of the 

incumbent is made, so far as the validity of his acts are 

concerned. It is enough that he is clothed with the in

signia of the office, and exercises its powers and functions." 
Here it is conceded that there was an office to fill, and that 

the incumbent was in posscssion acting under color of au

thority conferred upon him by the lawfully constituted
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clerk, the person invested by the legislature with power 
to make the appointment. Under these circumstances his 
acts, to the extent that the public or third persons are in
terested in them, must, on considerations of expediency, be 
upheld. "The affairs of society can not be carried on upon 
any other principle." Throop, Public Officers, 633.  

But it is contended for defendants that if Evans was a 
de-facto officer his right to act as deputy clerk was chal
lenged in a direct proceeding, and that the challenge, in 
view of the facts above recited, should have been sustained.  
This argument is manifestly unsound. The attack upon 
the jurisdiction of the court was not a direct, but a col
lateral attack upon the authority of the acting deputy.  
The title to an office is directly assailed only in an action 
or proceeding brought by the state or a private claimant 
to oust the incumbent, or when, in a suit to recover salary 
or emoluments, the incumbent's character as a de-jure 
officer is put in issue.  

Ofi behalf of the defendant J. D. Haskell it is insisted 
that the service of the summons sent to Custer county 
should have been quashed, because the copy delivered to 
him was not certified as required by the statute. The 
original summons is in due form and the certificate of serv
ice is sufficient. We find no evidence in the bill of ex
ceptions tending in the remotest degree to show that the 
officer's return is false; and in the absence of such showing, 
we must presume that the process was properly served.  

The judgment is 
AFFIRMED.  

HENRY BIESTER V. STATE OF NEBRASKA.  

- FILED JULY 1, 1902. No. 12,676.  

1. What Costs May Be Taxed Against a Defendant in a Criminal 
Case. The costs of prosecution which may be taxed against 
the defendant in a criminal case are the costs incurred in es
tablishing guilt, and not those made in connection with an 
accusation shown to be groundless.
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2. What Costs May Not Be.So Taxed. Costs made by the state in a 

futile effort to prove that an assault was felonious can not be 

taxed against the defendant, although convicted of an assault 

and battery.  

3. Evidence: CHAR.&crER OF DEFENDANT: PRESUMPTION: EVIDENCE.  

The general character of the defendant in a criminal case is 

not necessarily involved in the issue; the presumption is that 

his character is good; but he is not obliged to rely on this pre

sumption; he may buttress it with evidence, and such evidence 

may be met by the state with opposing proof.  

4. Costs: TAXATION. Costs properly taxable to a defendant in a 

criminal case are not all the. costs which the person having 

charge of the prosecution may see fit to make, but only such 

as there was actual, apparent or probable necessity for in

curring.  

5. : : JUDICIAL DISCRETION. In determining what costs 

were actually, apparently or probably necessary, the district 

court is vested with a large discretion, which will not be inter

fered with if fairly exercised.  

6. Proof of Collateral Facts: LnflTATION o WITNESSES. It is permis

sible for trial courts, in the exercise of a sound discretion, to 

limit the number of witnesses that may be called to prove 

facts collateral to the main issue.  

7. -: - : DIscRETION: ANTICIPATION. Litigants should, or

dinarily, anticipate the exercise of such discretionary power.  

ERnoR from the district court for Fillmore county. Tried 

below before STUBBS, J. Reversed.  

F. B. Donisthrope, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris ,rown, 
for the state.  

SULLIVAN, C. J.  

In the district court of Fillmore county, Henry Biester 

was charged with a felonious assault and was tried and 

found guilty of an assault and battery. The court over

ruled a motion for a new trial and sentenced defendant 

to pay a, fine of $50 and the costs of prosecution. The 

clerk of the court, acting on the suggestion of the trial 

judge, taxed against the state the fees and mileage of
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twenty-three witnesses, who had been subpenaed by the 
state, but not called or examined at the trial. The aggre
gate amount of such fees and mileage is $192.70. The 
county attorney moved to retax these costs, and in support 
of the motion filed affidavits from which it appears that 
seven of the twenty-three witnesses were never intended 
to be used to prove the criminal act upon which the prose
cution was grounded. They knew nothing about the al
leged assault and could give no testimony tending in any 
degree to establish the commission of a misdemeanor. They 
were subpoenaed only for the purpose of rebutting any 
evidence that might be adduced to show that the protracted 
illness of Henry Nachbor, the prosecuting witness, was 
due in part to bad nursing. The sixteen other witnesses 
constituted the state's reserve. They did not testify be
cause the emergency in which they would be available did 
not arise. They were intended to be used for the purpose 
of meeting evidence which there was reason to suppose the 
defendant would offer to prove his general good character.  
Acting, it would seem, on the assumption that all costs 
made by the state, whether necessary or unnecessary, 
reasonable or unreasonable, should be taxed against the de
fendant, the trial court sustained the motion.  

We can not approve the decision nor the principle upon 
which it is based. The fees and mileage of the seven wit
nesses subpwnaed for the purpose of proving that the as
sault was felonious should not have been charged against 
the defendant, for upon that issue the state failed. There 
is, it seems to us, neither reason nor justice in imposing on 
a person who has committed a misdemeanor the expense 
incurred by the state in a futile effort to convict him of a 
felony. The costs of prosecution contemplated by the stat
ute are in our judgment, the costs incurred in establishing 
guilt, in proving a specific charge, not those made in con
nection with a false accusation-a charge that is disproved 
and shown to be groundless. If the seven witnesses had 
been actually called and sworn they could have given no 
testimony relevant to the issue resolved in favor of the
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state; they could have contributed nothing whatever to the 

result of the trial. The expense incurred in bringing them 

to court was unnecessarily incurred; it was, according to 

the verdict, which is a legal verity, incurred in attempting 

to prove what was not true. Adjudged cases bearing di

rectly upon the point are not at hand, but Commonwealth 

v. Ewers, 4 Gray [Mass.], 21, and State v. O'Kane, 23 

Kan., 244, may be cited as sustaining in a general way the 

principle upon which our conclusion rests.  
The facts found by the trial court make it certain, re

gardless of the general rule in such cases, that the county 

attorney had good reason for subpenaing witnesses to 

prove that the defendant was of bad repute in the neighbor

hood where he lived. Biester's character was not neces

sarily involved in the issue; it was presumed to be good, 
but he was not required to rely on the presumption; he 

was at liberty to buttress it with evidence. Such evidence 

the state had, however, a right to contradict; but from the 

record before us, we can not believe that the county at

torney acted with common prudence or discretion in sum

moning sixteen impeaching witnesses. Costs properly tax

able to a. defendant in a criminal cause are not all the costs 

which the person having charge of the prosecution may see 

fit to make, but only such as there was actual, apparent, 
or probable necessity for incurring. In determining what 

costs fall within this description, the trial court has, of 

course, a very large discretion, but its decision is neverthe

less subject to review, and will be reversed or modified 

whenever it appears that there has been an abuse of the 

discretionary power. In this case the action of the court 

was based on a wrong principle. The fees and mileage of 

the sixteen witnesses were evidently taxed against the de
fendant because they had been subpenaed and were in at

tendance, not because they were all supposed to be neces

sary for the purpose of impeachment. Trial courts usually 

limit the number of witnesses that may be called to prove 

facts collateral to the main issue; and we presume this dis

cretionary power would have been exercised in this case
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if defendant's character had been actually drawn in ques
tion. An order imposing a reasonable limitation should 
have been anticipated by the county attorney. le should 
not, we think, have subpoenaed more than seven impeach
ing witnesses. Nothing in the record discloses an apparent 
or probable necessity for more than that number. Our 
conclusion, therefore, is that the fees and mileage of sixteen 
of the twenty-three witnesses were improperly taxed 
against the defelndant. Ried v. State, 19 Nebr., 695; Mer
gentheim v. State, 107 Ind., 567; Minthon v. Lewis, 78 Ia., 
620.  

The order under review is reversed and the case re
manded with direction to the district court to retax the 
costs in conformity with the views here expressed.  

REVERSED AND REMANDED.  

JEREMIAH GARNETT, APPELLANT, V. JAMES A. MEYERS ET 

AL., APPELLEES.* 

FILED JULY 1, 1902. No. 10,304.  

1. Note: MORTGAGE: CONTEMPORANEOUS EXECUTION: CONSTRUCTION: 
NOTICE OF CONTENTS. A note, and mortgage securing it, made 
contemporaneously, are to be construed together as to all per
sons chargeable with notice of their contents and their relation 
to each other.  

2. - : PAYMENT: OWNER: AGENT: BURDEN OF PROOF. If the 
maker of a negotiable note pays the same to one who does not 
and can not produce the paper, he thereby assumes the burden 
of proving that the party to whom he pays the money is the* 
owner of the paper, or the agent of the owner authorized to 
receive the money for him.  

3. Mortgage: AGREEMENT 7O PAY TAXES AND AssEssmENrs. The 
agreement in a mortgage to pay "all the taxes and assessments 
levied upon said premises and all taxes and assessments levied 
upon the holder of the mortgage for and on account of the 
same," will not render the note which it is given to secure 
non-negotiable.  

*Rehearing allowed. Judgment below affirmed. See opiniont page 
287, post.
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APPEAL from 'the district court for Anteope county.  
Heard below before ROBINSON, J. Reversed.  

Claude C. Flansburg, Charles Riley and R. 0. Williams, 
for appellant: 

One can not plead agency from a mere course of dealing 
or custom, unless one has had knowledge of such course of 
dealing or custom, and has relied upon the same to es
tablish the agency pleaded.  

The appellee in this case can not plead an agency of 
which he had no knowledge from a course of dealing which 
never even suggested itself to him until this suit was com
menced. This principle is laid down in Crane v. Gruene
wald, 24 N. E. Rep. [N. Y. App.], 456.  

No mere course of dealing between third parties can 
bind the plaintiff, unless with his knowledge or approval.  

Ostensible authority must arise by some affirmative act 
of the principal conferring apparent authority on the 
alleged agent, or with knowledge of the agent's conduct.  
He must, have been guilty of some negligence by which he 
is estopped. Frey v. Curtis, 52 Nebr., 406; Milwaukee & 
Wyoning Investment Co. v. Johnston, 35 Nebr., 554; 
Union Stock Yards Co. v. Westcott, 47 Nebr., 300.  

N. D. Jackson, contra: 

The note and mortgage having been executed at the 
same time, and with reference to the same subject-matter, 
must be construed together as one contract, Grand Island 
Savings & Loan Ass'n v. Moore, 40 Nebr., 693; Seieroe v.  
First Nat. Bank, 50 Nebr., 612; Salisbury v. First Nat.  
Bank, 37 Nebr., 872; Muzzy v. Knight, 8 Kan., 456; 
Meyer v. Graeber, 19 Kan., 165, 166; Loekrow v. Cline, 46.  
Pac. Rep. [Kan.], 720; Brooke v. Struthers, 68 N. W. Rep.  
[Mich.], 272, 275; Daniels, Negotiable Instruments, sec.  
156. It follows, therefore, that the conditions and stipu
lations contained in the mortgage, each and every one of 
them, become as much a part of the note as if they were
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written on and embodied therein. And if the conditions 
contained in the mortgage are such that if they were con
tained in the note they would render the note non-negoti
able, then the note becomes non-negotiable by reason 
thereof. Brooke v. Struthers, supra; Walker v. Thomp
son, 66 N. W. Rep. [Mich.], 584; Lockrow v. Uline, supra.  

The conditions found in the mortgage with reference to 
the payment of taxes by the mortgagor, both on the land 
itself and such taxes as may be-assessed against the holder 
of the mortgage, render the amount which may be due at 
the maturity of the note uncertain, and take the contract 
out of the domain of negotiable paper. Walker v. Thomp
son, supra; Brooke v. Struthers, supra; Lockrow v. Cline, 
supra; Farquhar v. Fidelity Ins. Co., Fed. Case, No. 4676; 
Howell v. Todd, Fed. Case, No. 6783.  

And so with reference to the agreement against waste, 
that the buildings, fences and other improvements shall be 
kept in repair. All such agreements and conditions per
tain to non-negotiable contracts, and it seems clear to the 
writer that the judgment of the district court is right upon 
the sole ground that the contract in suit is non-negotiable, 
and that payment thereof was made in good faith, and 
without knowledge of the fact that it had been negotiated.  

We have not been favored with the testimony of the 
plaintiff. He seems to be content to rest his chances of 
compelling the defendant to make a second payment of 
the note in suit upon the inability of the defendant to 
bring home to him an actual knowledge of the fact that the 
Globe Investment Company was collecting money that be
longed to him.  

It is not important whether the plaintiff actually knew 
that the defendant was paying money which belonged to 
him to the Globe Investment Company. It is sufficient 
that John Stuart & Company, Limited, who were his agents 
for the collection of money, knew that the Globe Invest
ment Company was performing the acts which they, as 
the agents of the plaintiff, had the right to perform. It is 
sufficient if they had previously acquired such knowledge
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and then had it in mind. Meecham, Agency, sees. 718-721; 
Distilled Spirits, 11 Wall. [U. S.], 356, 367; Fairfield Sav
ings Bank v. Chase, 72 Me., 226, 229; Chouteau v. Allen, 

70 Mo., 290; Lebanon Savings Bank v. Bollenbeck, 29 

Minn., 322; Merriam v. Calhoun, 15 Nebr., 569.  

The rule of law found in the class of cases cited as au

thority by counsel for plaintiff has no application to facts 

shown to exist in this case.  
An analysis of the cases as a class shows that in most of 

them the defendants had actual knowledge of the rights of 

persons other than those with whom the business was 

transacted, while in others no course of dealing is shown 

except payment of interest, which standing alone is not 

sufficient evidence of authority to collect the principal.  

The cases so far as the writer's attention have been called 

to them, are: Eggert v. Beyer, 43 Nebr., 711; Stark v.  

Olsen, 44 Nebr., 646; Bull v. Mitchell, 47 Nebr., 647; 

Richards v. Waller, 49 Nebr., 639; Porter v. Ourada, 51 

Nebr., 510; Herbage v. Moodie, 51 Nebr., 837; Frey v.  

Curtis, 52 Nebr., 406.  

SEDGWICK, J.  

This action was brought to foreclose a real estate mort

gage. The trial court found for the defendants, and en

tered a decree accordingly. The plaintiff brings the record 

here on appeal.  
It is conclusively established by the evidence that on the 

31st day of July, 1889, the defendants Meyers and wife 

executed and delivered to the Globe Investment Company 

their note for $550 and the mortgage sought to be fore

closed to secure the payment of said note; that on the 

19th day of September, 1889, the Globe Investment Com

paiy indorsed the note in blank, executed an assignment 

in blank of the mortgage, and for a valuable consideration, 

and in the usual course of business, sold said note and 

mortgage, and delivered the same, with said assignment, 

to John Stuart & Co., who afterwards, in the same year, 

without further indorsement or assignment in writing, in
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the same manner, and for a valuable consideration, sold 
the note and mortgage, and delivered the same, with said 
assignment, to the plaintiff. The assignment of the mort
gage was never filed for record, nor recorded, in the county 
where the land lies. Afterwards, and before the payment 
hereinafter mentioned, the mortgagors conveyed the mort
gaged premises to the defendant Henry Woerdhoff, subject 
to the mortgage, who, in August, 1894. without any notice 
or knowledge that the Globe Investment Company had 
transferred the note and mortgage, paid the mortgage debt 
to said company.  

It is insisted that the contract upon which this action 
was brought is not negotiable, and that, as the mortgagor 
had no notice of the assignment, payment to the original 
mortgagee is a satisfaction of the claim. The note, other
wise in the usual form of a promissory note, has the fol
lowing memorandum upon its face: "This note is secured 
by a first mortgage on the N. W. - see. 7, tp. 23, R. 6 west, 
6th P. M., Antelope county, Nebraska." And the mortgage 
contains, among other things, the following provision: 
"The said parties of the first part hereby agree to pay all 
the taxes and assessments levied upon the said premises 
and all taxes and assessments levied upon the holder of 
this mortgage for and on account of the same * * 
when the same are respectively due; and if not so paid, 
the said party of the second part, or the legal holder or 
holders of said note may, without further notice declare 
the whole debt hereby secured due and payable at once, 
or may elect to pay such taxes, assessments * * * and 
the amount so paid shall be secured by this mortgage and 
may be collected in the same manner as the principal debt 
hereby secured, with interest at the rate of ten per cent 
per annum. But .whether the legal holder or holders of 
said note elect to pay such taxes, assessments * * * or 
not, it is, distinctly agreed that the legal holder or holders 
of said note may declare the debt thereby secured due and 
immediately cause this mortgage to be foreclosed." These 
two instruments, having been executed at the same time
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and transferred together, must be construed together. See 
Consterdine v. Moore, post, page 291; Grand Island Sav
ings & Loan Ass'n v. Moore, 40 Nebr., 686; Seieroe v. First 
Nat. Bank of Kearney, 50 Nebr., 612. The long-established 
and general rule is that if the note is in form negotiable, a 
sale and transfer of the note transfers the mortgage; and a 
note secured by mortgage may be negotiable, and the pur
chaser thereof may be an innocent purchaser and entitled 
to protection as such in the collection of his debt, whether by 
suit upon the note alone or by foreclosure of his securities.  
But the note and mortgage are two contracts; that is, 
though executed at the same time, and construed together, 
they are to serve two purposes; one is to evidence the prin
cipal indebtedness, and the other to secure its payment.  
Usually the note serves the one purpose and the mortgage 
the other. It is well settled in this state that, although a 
note is absolute in form, every provision affecting the same, 
the amount, or manner of payment,-that is, the contract, 
in regard to the indebtedness itself, contained in a mort
gage given to secure it, and made contemporaneously,
affects the note in precisely the same manner, and to the 
same extent, as though included with it on the same piece 
of paper, as to all persons chargeable with notice.  

One of the essential elements of negotiable paper 
is certainty as to the amount to be paid. Daniel, 
Negotiable Instruments, sec. 53; Edwards, Bills & 
Notes, sec. 153; Story, Promissory Notes, sec. 20; 
Randolph, Commercial Paper, sec. 104. So strictly 
have the courts adhered to this rule that it has been held 
that a bill of exchange for the payment of a certain sum 
with exchange is not negotiable. Culbertson v. Nelson,* 
61 N. W. Rep. [Ia.], 854; National Bank of Conmerce 
v. Fceney,t 80 N. W. Rep. [S. D.], 186. While there 
is a conflict of authority as to the effect of the provisions 
for exchange, such conflict does not arise from any di
versity of opinion as to the necessity of certainty of the 

*27 L. R. A., 222, 57 Am. St. Rep., 266.  
146 L. R. A., 732, 76 Am. St. Rep., 594.
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amount to be paid, but, rather, from a difference of opinion 
as to whether such provisions render the amount uncertain.  
The question is not here involved, and is not decided. The 
agreement to pay taxes on the lands mortgaged or to keep 
up the improvements, or not permit or suffer waste thereon, 
or provisions of like nature, contained in the mortgage, do 
not destroy the negotiability of the note, because they do 
not relate to the principal indebtedness, and do not render 
the amount thereof uncertain. Such provisions relate to 
the security, which is collateral to the principal indebted
ness, and are proper provisions of the mortgage as such to 
insure the maintenance of the security as originally given.  

It is insisted that the clause in question requires the 
maker of the note to pay all taxes that may be levied 
against the holder of the note on the credit represented by 
the note and mortgage. This indebtedness was to exist 
for five years from the date of the note. At the time it was 
made, no one could say with any degree of certainty how 
much taxes would be assessed upon the credit represented 
thereby. Such uncertainty destroys the negotiability of 
the instrument. Walker v. Thompson, 66 N. W. Rep.  
[Mich.], 584; Brooke v. Struthers,* 68 N. W. Rep. [Mich.], 272, 275; Lockrow v. Cline, 46 Pac. Rep. [Kan. App.], 720.  
If, in addition to the provisions for the security of the debt, 
the mortgage contains provisions relating strictly to the 
indebtedness itself, making the amount that the holder 
may demand thereon depend upon conditions that can not 
be controlled by the holder, such uncertainty destroys the 
negotiability of the note in the hands of one who has notice 
of these conditions in the mortgage.  

But the provision does not relate to the indebtedness.  
It is the agreement of the makers of the mortgage, and 
not of the maker of the note alone; and it is to pay "all 
taxes and assessments levied upon the holder of the mort
gage for and on account of the same," and not upon the 
credit represented by the note. The evidence shows 'that 
the mortgagee was a Massachusetts corporation, and was 
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engaged in the business of negotiating loans in the various 
states, taking notes and securities therefor to .be sold in 
foreign countries; and the provision was plainly intended 
to meet the conditions which obtain in some jurisdictions, 
where the taxes chargeable against lands are assessed 
against both mortgagor and mortgagee in proportion to 
their several estates in the land. The effect of the pro
vision would then be to maintain the securities intact, and 
would not affect the indebtedness itself. Agreements to 
protect the security from taxes or other depreciation do 
not render the amount of the indebtedness itself uncer
tain.  

This, then, was a negotiable note, and payment to one 
who did not and could not produce the note, without proof 
that the party to whom payment was made was the owner 
of the paper, or the agent of the owner authorized to re
ceive the money for him, is no defense against the note in 
the hands of an innocent purchaser.  

The decree of the district court is reversed and the cause 
remanded, with directions to enter a decree of foreclosure 
as prayed.  

REVERSED AND REMANDED.  

On April 22, 1903, the following opinion on rehearing 
was filed: 

1. Mortgage: CONDITION: NOTE: NEGOTIABILITY. The condition in 

a real estate mortgage securing a note otherwise negotiable 

that "the said parties of the first part hereby agree to pay all 
the taxes and assessments levied upon said premises and all 

taxes and assessments levied upon the bolder of the mortgage 
for and on account of the same," destroysthe negotiability of 
the note.  

2. Tote: PURCHASE: MORTGAGE: ASSGNMiENT: NOTICE Or CONTENTS 

OF MORTGAGE. One who purchases a note and takes the mort-.  

gage and assignment thereof with the note is chargeable with 
notice of the contents of the mortgage.  

3. - : MORTGAGE: NON-NEGOTIABLE: NOTICE: TRANSFER: SATIS

FACTION: PAYMENT. The maker of a note and mortgage not 

negotiable, who has no notice of a transfer of the papers, may 

satisfy the same by payment to the payee named-therein.
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SEDGWICK, J.  

In the former opinion in this case (ante, page 280) it 
was held that the provisions there quoted from the note 
and mortgage did not destroy the negotiability of the note.  
A rehearing was allowed mainly for the consideration of 
that question. The oral arguments on this hearing were 
largely devoted to two propositions: 

1. Should the conditions of the mortgage as distin
guished from those in the note itself be held to affect 
the negotiability of the note? Upon this question we are 
entirely satisfied with the views expressed in the former 
opinion. If the terms and conditions of the mortgage are 
limited to the proper province of the mortgage-that is, to 
provide security for the indebtedness-its provisions re
lating solely to the security will not affect the negotiability 
of the note. If the holder o f the note is compelled to pay 
the taxes or insurance on the mortgaged property to pro
tect the security, and is afterwards allowed to recover the 
amount so paid in addition to the principal indebtedness, 
this does not affect the amount of the indebtedness itself.  
The mortgagee has no interest in the mortgaged property 
except a collateral and contingent one. The liability for 
these expenses is upon the mortgagor. If he shirks this 
responsibility and compels the mortgagee to assume it, 
equity allows the mortgagee to add the payment so made 
to his mortgage. This right has long been established 
as an essential element of the mortgage itself. It can not 
be held to destroy the negotiability of the note, unless 
the fact that the execution of the note is accompanied by 
the execution of a mortgage securing it is to have that 
effect. This principle applies to all agreements of the 
mortgagor to preserve the collateral security. It does not 
affect the rule that the two instruments when executed at 
the same time must be construed together. The provisions 
contained in the mortgage to protect the securities, which 
would be implied and enforced upon settled principles of 
equity whether expressed in the mortgage or not, can not
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be held to render the note non-negotiable. As shown in 
the former opinion, provisions as to the indebtedness itself 
should properly be, and generally are, expressed in the 
note. If agreements in regard to the indebtedness are in
serted in the accompanying paper executed at the same 
time with the note, and as a part of the same transaction, 
they must be construed with the note. If such agreements 
render the amount that the holder of the note can demand 
on the indebtedness itself uncertain, the note is non-ne
gotiable in the hands of one who takes it with notice. The 
reasonableness of this rule would probably not be doubted 
in case the accompanying paper was not a mortgage, but 
was executed for the sole purpose of modifying the terms 
of the note, or to make its payment depend upon conditions 
expressed in the accompanying paper. The reason seems 
to be equally apparent when modifications of the terms of 
the note or limitations imposed upon the collection of the 
indebtedness itself are inserted in the accompanying mort
gage. Such provisions in the mortgage are to be construed 
with the note. If the contract, so construed, renders the 
amount that may be demanded upon the indebtedness itself 
uncertain, one who takes the note, with notice of the limi
tations in the mortgage, is not entitled to protection as an 
innocent holder.  

It is said by the plaintiff that there are two causes of 
action-"one at law upon the bond, seeking personal lia
bility regardless of the lien; the other a proceeding to en
force the security regardless of the personal liability." 
This is true, but in an action at law upon the note, and 
without seeking to enforce the security, the plaintiff no 
doubt might allege that in a writing executed with the 
note, and as a part of the same transaction, it was agreed 
that the maker of the note should pay taxes that might be 
assessed against the holder of the note by reason thereof, 
and that such taxes were assessed and had been paid by the 
note-holder; and there is no doubt that such taxes so paid 
might, in such an action, he included in the recovery. If 
such recovery could be had when the agreements to pay 

26
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such taxes were in an accompanying paper executed for 
that purpose alone, no reason is perceived why recovery 
might not also be had in the same manner if such agree
ments were contained in a mortgage executed at the same 
time with the note and as a part of the same transaction.  

2. Do the provisions of this mortgage relating to the 
indebtedness itself render the amount that may be de
manded thereon by the holder uncertain? Upon this hear
ing we have been assisted by a strong brief and able argu
ment upon this question. We quote from the brief: 

"It is said in the body of the opinion that the provision 
was 'plainly intended to meet the conditions which obtain 
in some jurisdictions, where the taxes chargeable against 
lands are assessed against both mortgagor and mortgagee 
in proportion to their several estates in the land.' By what 
process of reasoning is this made so plainly to appear? 
The mortgagors had already positively agreed in the fol
lowing language: 'The said parties of the first part hereby 
agree to pay all taxes and assessments levied upon said 
premines'-meaning the real estate covered by the mort
gage. This provision seems to be as broad as language can 
make it, and certainly would be construed to cover any 
part of the taxes against the real estate that the mortgagee 
mig-ht become liable for. All can not be construed to mean 
less than the whole. It would seem, then, to be the duty 
of the court to give some meaning and force to the further 
agreement to Pay all taxes and assessments levied upon the 
holder of the mortgage for and on account of the same.  
It so ,-ms perfectly plain to the writer that the latter pro
vision was intended to cover the tax for which the holder 
of the mortgage would thereafter become liable on account 
of the ownership of the credit represented by the mortgage 
and note." 

This reasoning seems to us to be sound. To construe the 
provisions in question to mean that the mortgagor should 
pay all taxes levied on the premises including taxes 
charged against the holder of the mortgage on account of 
the mortgaged property, is not so obvious and natural as
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to treat the word "same" as relating to the word "mort
gage," as its nearer position in the sentence would indicate, 
rather than to the more remote "premises." If the former
meaning were intended, the expression "including all taxes 
levied," etc., would have been more apt than the expression 
used. Giving the ordinary and natural meaning to all the 
words used in the provisions, it seems to us, upon further 
consideration, that the intention was that the mortgagor 
should not only pay the taxes assessed against the mort
gaged property, but also the taxes that the mortgagee 
might become liable for as the owner of the credit repre
sented by the paper. Such credits are taxable under the 
laws of this state, and therefore presumably so in other 
jurisdictions. When levied they are not a lien upon the 
mortgaged property, but are collectible from the holder 
of the credit as any other personal taxes. The amount, 
then, that may be demanded upon the note would depend 
upon uncertain conditions "that can not be controlled by 
the holder of the paper," and as pointed out in the former 
opinion, would destroy the negotiability of the paper. The 
note not being negotiable, the plaintiff, who purchased and 
took the mortgage with the note, must be held to have had 
notice of its conditions, and is not an innocent purchaser.  
Under such circumstances, payment to the original payee 
by the mortgagor, who had no notice of the transfer of the 
papers, would satisfy the mortgage.  

The former judgment of this court is vacated and the 
judgment of the district court 

AFFIRMED.  

J. CONSTERDINE, APPELLEE, V. THOMAS E. MOORE ET UX., 

IMPLEADED WITH BANK OF MILLER, APPELLANT.* 

FILED JULY 1, 1902. No. 10,647.  

i. Note: INDORSEMENT "WITHOvT REboURnsE": NEGOTIABILrTY: INNO

CENT PUP.CiiASER. The indorsement upon a note as follows: 
"Pay to the order of ............ without recourse," made and 

* Rehearing allowed. Judgment below reversed. See opinion, page 
296, post.
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signed by the payee, does not destroy the negotiability of the 
note in the hands of an innocent purchaser for value, in the 
regular course of business.  

2. Negotiable Note: PAYMENT: OWNER: AGENT: BURDEN OF PROOF.  

If the maker of a negotiable note pays the same to one who 
does not and can not produce the paper, he thereby assurnes 
the burden of proving that the party to whom he pays the 
money is the owner of the paper or the authorized agent of the 
owner to receive the money for him.  

3. Promissory Note: MORTGAGE: TAXES: INsuRANcE PREMIUMS: AGREE

MENT TO PAY: PAYMENT BY MORTGAGEE: DEFAULT OF MORT

GAGOR: DECLARING DEBT DUE: NEGOTIABILITY OF INSTRUMENT.  

The agreement in a mortgage to pay insurance premiums and 

taxes on the property mortgaged, will not render the note 

which it is given to secure non-negotiable; nor will the agree

ment that if the mortgagor fails to pay such insurance and 

taxes, the mortgagee may declare the whole debt due and 

payable at once, or may elect to pay the same and declare 

the whole debt due.  

APPEAL from the district court for Dawson county.  

Heard below before SULLIVAN, J. Affirmed.  

Willis L. Hand, for appellant.  

Flansburg & Williams, contra.  

SEDGWICK, J.  

This action was begun in the district court of Dawson 
county to foreclose a real estate mortgage. There was a 

decree foreclosing the mortgage, and the defendant has ap
pealed.  

The note and mortgage were executed by the defendant 
Thomas E. Moore and wife to the Globe Investment Com
pany. The defendant Bank of Miller afterwards bought 

the mortgaged property subject to the mortgage, and now 
defends in this case. Soon after the note and mortgage 
were executed and delivered the payee, the Globe Invest
ment Company, sold the papers to parties who afterwards, 
and before the note becamue due, sold and assigned them 
to the plaintiff. Afterwards the defendant bank paid the 
mortgage note in full to the original payee, the Globe
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Investment Company, but payment has not been made to 

this plaintiff. The indorsement on the note was: "Pay to 

the order of without recourse. Globe Invest

ment Company, J. Lowell Moore, Treasurer." 

The first contention is that the plaintiff is not entitled 

to protection as an innocent bona-fide indorsee under this 

indorseient. This contention can not be sustained. A 

blank indorsement, until it is filled up and made special, 

is equivalent to a bill of exchange payable to bearer. Ev

erett v. Tidball, 34 Nebr., 803, 806; 2 Randolph, Commer

.cial Paper [2d ed.], 705, and cases cited. The holder 

may, at his option, complete the indorsement by insert

ing the name of the indorsee; and this he can do either 

before or after he begins suit thereon. Evans v Gee, 11 

Pet. [U. S.], 80, 9 Law. Ed., 639; M11axwell v. Vansant, 
46 Ill., 58; .1 Randolph, Commercial Paper, 181. The 

holder, in filling the indorsement, may write any words 

over the name of the indorser which do not enlarge his 

liability as indorser. To fill the blank with the name of 

the indorsee would restrict the present indorseinent, and 

is not necessary to the negotiability of the note.  

The case of Gaylord v. Nebraska Savings & Exchange 

Bank,* 54 Nebr., 104, is cited as holding a different 

doctrine. In that case a stranger to the paper who 

had the note in his possession as agent of the payee, 

wrote on the back of the note, "Pay to the order 

of," and sent it to the payee, advising her to sell 

the note and invest the proceeds, and representing 

to her that he would sell the note for her and make a 

more profitable investment of the proceeds. She there

upon wrote her name under the words iidorsed on the 

note, and returned it to the agent, who deposited the 

same as collateral security for indebtedness of the co

partnership of which he was a member, and did not ac

count to his principal for the proceeds. In an action for 

conversion, brought against the bank by the payee to 

recover the value of the note, it was held that instructing 

*69 Am. St. Rep., 705.
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the jury to find a verdict for defendant was error. This 
conclusion might be justified on the ground that in view 
of the peculiar form of the indorsement, the circumstances 
surrounding the transaction would furnish sufficient 
evidence of notice to the bank to require that issue to be 
submitted to the jury. In the case at bar the proof is 
clear that the payee sold the note in the regular course 
of business, indorsed its name thereon, and delivered it 
to the purchaser. Under such circumstances, there is no 
reason for holding that the incomplete special indorse
ment written by the payee over its name would affect the 
negotiability of the note in the hands of subsequent 
holders.  

2. It is also contended that the evidence establishes 
that the Globe Investment Company, at the time the de
fendant bank paid the money, "was agent for the plaintiff 
to collect and receive the money." The defendant, having 
paid the money to one who did not and could not produce 
the note, he has thereby assumed the burden of showing 
that the party to whom he paid the money was the owner 
of the paper, or the authorized agent of the owner to 
receive the money for him. The payee, the Globe Invest
ment Company, sold the paper to John Stuart & Com
pany, Limited, of England, who in turn sold it to this 
plaintiff. There is considerable evidence in the record 
in regard to the business relations of the Globe Invest
ment Company and John Stuart & Company, Limited, and 
of the course of business between them, and it is earnestly 
insisted that the Globe Investment Company was the agent 
of John Stuart & Company in the collection of its loans 
in general, and particularly in relation to the loan in 
question; and it is shown that John Stuart & Company, 
several months before this paper became due, instructed 
the Globe Investment Company to make collection of the 
paper; but it is not necessary to determine the legal effect 
of the relations existing between these two companies, 
which was the controlling consideration in Stuart v.  
Stonebraker, 63 Nebr., 554. The evidence is not contra-
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dicted that this plaintiff bought the paper from John 
Stuart & Company, Limited, on the 27th day of March, 
1890, which was but a few months after the note was 
given, and that he held the paper himself until a short 
time before the note became due. He then took it to 
John Stuart & Company, Limited, and instructed them to 
forward it for collection. They forwarded the note to 
Kidder, Peabody & Company, who presented it for pay
ment to the Globe Investment Company, and payment was 
refused. The evidence that this plaintiff was an innocent 

purchaser of the note, and that he never authorized the
Globe Investment Company to make this collection for 

him, either directly or through John Stuart & Company, 
Limited, is abundantly sufficient to support the finding 
of the trial court.  

3. The appellant in his brief urges that the note was 

not negotiable because of agreements contained in the 

mortgage that the maker should pay insurance premiums 
and taxes on the mortgaged premises, and that if the 

maker failed to pay in accordance with the terms of the 

paper, the mortgagee or its assigns might declare the 

whole debt due and payable at once, or might elect to 

pay the taxes and insurance, and even, in such case, might 

declare the whole debt due.  
The note and mortgage, having been executed at the 

same time, and having been transferred together, they 

must be construed together, and the provisions of the 

mortgage relating to the indebtedness itself would have 

the same effect as though they were incorporated in the 

note; but the provisions referred to relate only to the 

security, which is collateral to the indebtedness, and 

such provisions do not affect the negotiability of the note.  

There is no agreement to pay the taxes that might be 

assessed upon the indebtedness itself, nor any other pro
vision which would render the amount of the indebtedness 

or the time of payment uncertain within the rule adopted 

by this court. In Starko v. Olsen, 44 Nebr., 646, it was held 

that neither the provision to pay attorney's fee, nor that
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if default be made in the payment of any interest coupon, 
the principal sum may at the option of the holder of the 
note become due and payable without further notice, 
would affect the negotiability of the note; and the pro
visions of this note are within the same rule.  

The decree of the district court is 
AFFIRMED.  

The following opinion was filed on rehearing on October 
7, 1903: 
1. Mortgage: NEGOTIABLE NOTE: SECURITY INCIDENT TO DEBT: TRANS

FEB. A real estate mortgage given to secure a negotiable note 
is a mere incident to the debt, and is transferred by a transfer 
of the note. Webb v. Hoselton, 4 Nebr., 308.  

2. : -: PROvIsION IN MORTGAGE AFFECTING 
INDEBTEDNESS: CONSTRUCTION. A note and mortgage executed 
and delivered together as one transaction will be construed 
together. Provisions in the mortgage affecting the indebted
ness itself will be construed with the note. Grand Island Savings 
& Loan Ass'n v. Moore, 40 Nebr., 686.  

3. - : -: : -: - : - : SALE AND DELIVERY: 
PURCHASER: NOTICE. When the note and mortgage and an 
assignment of the mortgage are sold and delivered together, 
the purchaser will be charged with notice of the contents of the 
papers.  

4. Non-Negotiable Note: TRANSFER: NOTICE: PAYMENT TO ORIGINAL 
PAYEE. The maker of non-negotiable papers, who has no notice 
of a transfer thereof, may make payment to the original payee.  

SEDGWICK, J.  
After the decision of Garnett v. Meyers, ante, page 287, 

a rehearing was granted in this case, and in others involv
ing the same questions. Upon this hearing the plaintiff's 
attorney has furnished us an able and exhaustive argument 
upon the questions involved, which has been of great as
sistance to us. Questions involving the negotiability of 
notes secured by mortgages-and other collaterals have fre
quently been considered by this court. As early as 1876 
it was determined in Webb v. Hoselton, 4 Nebr., 308, that 
"A bona-fide purchaser, for value, of a negotiable proinis
sory note, secured by mortgage, before maturity and
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without notice, takes the mortgage as he does the note, 
discharged of all equities which may exist between the orig
inal parties," and also that "The mortgage is a mere inci
dent to the debt and passes with it." These principles have 
been since adhered to, and so it was said in the first opinion 
of Garnett v. Meyers: "The long established and general 

rule is that if the note is in form negotiable, a sale and 

transfer of the note transfers the mortgage." In Webb v.  

Hoselton. the security was in the form of a deed of trust.  

Its sole object was to secure the payment of the note. It 

does not appear to have contained any provisions affecting 

or limiting the indebtedness itself, and the effect of such 

provisions when incorporated in the mortgage or deed 

securing the note was not considered.  
2. That the note and mortgage, when executed and de

livered together as one transaction, will be construed to

gether, is not a new doctrine in this state. Grand Island 

Savings & Loan Ass'n v. Moore, 40 Nebr., 686, and 

Scieroe v. First Nat.Bank of Kearney,50 Nebr., 612, were 

cited as establishing the proposition as the doctrine of this 

court. In the former case there is a somewhat extensive 

discussion of the question, and the conclusion is that the, 

provision in the mortgage that "if the mortgagors should 

fail to pay the money when due * * * the plaintiff 

might elect to pay the same and declare the whole amount 

due and payable at once" gave the holder of the papers the 

right upon such failure "to elect to declare the whole debt 

due, not only for the purpose of foreclosing, but also for 

the purpose of enforcing the personal liability." The con

clusion is fortified by the consideration and discussion of 

authorities from this and other courts, and is considered as 

settling the law of this state upon that question. In the 

course of the opinion it is said: "The writer was at first 

of the impression that where the note is absolute and the 

mortgage contains such a provision, the provision shouild 

be restricted to the remedy by foreclosure, rendering the 

debt due for the purpose of foreclosure only, but leaving 

the maturity of the debt for the purpose of enforcing the
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personal liability to be determined by the note itself. The 
adjudications do not, however, bear out this view. In this 
state it has been determined that in deciding such questions 
the note and mortgage should be construed together.  
Fletcher v. Daugherty, 13 Nebr., 224; Lantry v. French, 
33 Nebr., 524. This principle alone would not be decisive 
of the question, for the reason that, construing the two in
struments together, the fact that the stipulation referred 
to was contained in the mortgage and not in the note, 
might be taken as an evidence of the intention of the par
ties to restrict the effect of the stipulation to the en
forcement of the mortgage. * * * First Nat. Bank of 
Sturgis v. Peck, 8 Kan., 660, was a suit upon notes under 
similar conditions. The court there held, in an opinion by 
Brewer, J., that the notes and mortgage were to be con
strued together, that all the notes became due upon 
the failure to pay one, and that the statute of limitations 
ran against all from that time." It may be said that this 
opinion determines the law of this state to be that condi
tions inserted in the contemporaneous mortgage which 
clearly and necessarily relate to the indebtedness itself, 
and manifestly constitute an attempt to modify or enlarge 
the terms of the note will be construed with the note, and 
parties chargeable with notice of such provisions will be 
bound thereby. This decision, so far as the writer is 
aware, has not been criticised by this court, but, on the 
other hand, has been followed as authority, and it is not 
perceived that parties dealing with commercial paper have 
cause to complain of such a rule. The rule itself does not 
trench upon the sacredness of commercial paper under the 
law merchant. The parties who attempt to make a promis
sory note mean one thing to one person and another thing 
to other persons; who want to hold the note out to the 
world to be that which they have expressly agreed it shall 
not be; who seek to set it afloat with a string attached 
which may or may not be used to control the note as their 
interests may thereafter demand, are responsible for the 
uncertainty that attaches to such securities. If doubtful,
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conflicting, and uncertain provisions in the contract result 
in rendering such papers non-negotiable, the remedy is to 
limit the provisions of the mortgage to their proper func
tions of securing the indebtedness, and define the terms of 
the indebtedness in the note which is given for that pur
pose. See, also, Seieroe v. First Nat. Bank of Kearney, 50 
Nebr., 612; 1 Randolph, Commercial Paper, 198.  

3. The note and moi-tgage, together with an assignment 
of the mortgage, were sold and delivered to the plaintiff.  
It is idle to argue that under such circumstances the plain
tiff was not bound to take notice of the provisions of the 
papers which he purchased.  

4. The provision of the mortgage which was held to 
affect the negotiability of the note is copied in full in the 
first opinion in Garnett v. Meyers, ante, page 280. The 
note and mortgage in this case were identical in their pro
visions with the papers involved in Garnett v. Meyers.  
Upon this hearing it was strenuously contended, and is 
ably and exhaustively argued in the brief, that these pro
visions were not intended to and did not affect the in
debtedness itself, 'but relate only to the security, and 
ought not, therefore, to render the note non-negotiable.  

The question thus presented is not free from difficulty, 
but we are inclined to adhere to the construction placed 
upon these provisions upon the second hearing of Garnett 
v. Meyers. After fully providing for the protection of the 
securities, other conditions are inserted which seem to 
have no meaning, unless they are construed to protect the 
holder of the securities against taxes that may be imposed 
upon these securities. If this is their meaning and in
tention, there can be no doubt that such conditions render 
the amount that the mortgagor may be compelled to pay 
upon the indebtedness, as a part thereof, uncertain; which 
would clearly render the paper non-negotiable. The pa
pers being non-negotiable, payment to the original payee 
without notice to the payor of any transfer of the papers 
will discharge the paper.  

The brief and argument of appellant are mostly em-
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ployed in the consideiation of questions of fact as dis

closed by the evidence. But these considerations are 

unimportant in view of the conclusion reached in the 

foregoing discussion which requires a reversal of the 

judgment below.  
The judgment heretofore rendered is vacated, the judg

ment of the district court is reversed, and the cause re

manded with instructions to .dismiss the case.  

REVERSED AND REMANDED.  

C. T. BRADBURY, APPELLEE, V. CLARENCE IH. DILLON ET UX., 

I APPELLANTS.  

E. D. POCHIN, APPELLME, V. MALONA CUMMINGS ET AL., 

APPELLANTS.  

FILED JULY 1, 1902. Nos. 10,793, 10,794.  

Forecksure: PLACE OF PAYMENT: STARE DEcIsIS.  

APPEALS from the district court for Dawson county.  

1ieard below before SULLIVAN, J. Affirted.  

George C. Gillan and Wim. Neville, for appellants.  

Flansburg & Williams, contra.  

SEDGWICK, J.  

These two cases were argued and submitted together.  

They were actions to foreclose real estate mortgages. The 

notes which the mortgages were given to secure were by 

their terms payable at the office of the Globe Investment 

Company, and of necessity the plaintiffs had to present 

the coupons at that office as they matured, as well as the 

principal note, in order to receive payment thereon, and 

the defendants below were required by the terms of their 

notes to make payment at the office of said company. The 

trial court found that the company was not the agent of
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the holders of the notes and mortgages to make collection 
for them, and this finding is supported by the evidence.  
Decrees were entered foreclosing the mortgages as prayed, 
and the defendants appealed. The facts in the two cases, 
respectively, are substantially identical with the facts in 
Garnett v. Myers, ante, page 280, and for the reasons given 
in the opinion in that case the decrees of the district court 
rendered in these cases are respectively 

AFFIRMED.  

NORTHERN COUNTIES INVESTMENT TRUST, APPELLANT, V.  

ELIZABETH EDGAR ET AL., APPELLEES.* 

FILED JULY 1, 1902. No. 11,045.  

Stare Decisis. Garnett v. Meyers, decided at the present session, upon 
a similar state of facts, is followed, and the decree herein re
versed and the cause remanded, with direction to enter a decree 
of foreclosure as prayed.  

APPEAL from the district court for Hamilton county.  
Heard below before BATES, J. Reversed.  

Flansburg & Williams, for appellant.  

Hainer & Smith and J. W. Sparks, contra.  

SEDGWICK, J.  

This was an action to foreclose a mortgage upon real 
estate. There was a decree in the court below for de
fendants and plaintiff appeals.  

The defendants gave to the Globe Investment Company, 
a Massachusetts corporation, doing a business at Boston, 
1their promissory note, secured by this mortgage. The 
investment company immediately sold the note and mort
gage to an English company, having its place of business 
at Manchester, England, and a few days later this com
pany sold the note to the plaintiff, which is also an 

Rehearing allowed. Judgment below affirmed. See opinion, page 
303, post.
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English corporation.' The note was negotiable in form, 
and was regularly indorsed and delivered to the plaintiff.  
There is no question that the plaintiff was a bona-fide 
purchaser of the note for full value in the regular course 
of business. The original payee of the note, upon selling 
the same, indorsed its guaranty of payment thereon, and 
the place of payment was by the terms of the note at the 
office of the payee in Boston. As the interest coupons 
became due from time to time the plaintiff sent them for 
collection to the place of payment designated therein, and 
the guarantor, as above stated, paid the same, and then 
forwarded them to its western agent for collection, who 
obtained payment from the makers. When the principal 
note became due there was an agreement made between 
the original payee and the maker, extending the time of 
payment for one year, but this was without the knowledge 
of the plaintiff herein. At the expiration of the time of 
the extension the maker of the note paid to the original 
payee the full amount of the principal and interest of the 
debt. The original payee was then insolvent, and the 
plaintiff never received the money, but the mortgagors 
were ignorant of these facts until afterwards. No assign
ment of the mortgage was put upon record, and the mort
gagor acted in perfect good faith, without any notice that 
the original payee was not at all times the owner of the 
paper. On the other hand, the plaintiff also acted in good 
faith, kept the note in its own possession from the time 
of the purchase of the same, forwarded the coupons and 
the principal note to the place of payment named therein, 
as above stated, for payment, and did not authorize the 
payee to act for it in any respect, or in any way counte
nance any pretensions of the payee that it owned the note 
or had any right to act for the plaintiff in connection 
therewith. The question is, which of the two innocent 
parties must suffer the loss caused by default of the orig
inal payee. The facts are substantially the same as in the 
case of Garnett v. Meyers, ante, page 280. The defendant 
having paid his money to one who did not and could not
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produce the note, and having failed to show that the party 
to whom he paid it was the owner thereof, or was author
ized by the owner to receive payment, and defendant not 
having been misled by any act of the plaintiff to suppose 
that such a payment was authorized, can not now defend 
against the true owner of the note, an innocent purchaser 
in the usual course of business. The decree of the district 
court is therefore reversed and the cause remanded, with 
direction to enter a decree of foreclosure as prayed in the 
petition.  

REVERSED AND REMANDED.  

The following opinion was filed on rehearing October 7, 
1903: 

SEDGWICK, J.  

A rehearing was allowed in this case in view of the con
clusion reached, in the recent hearing in Garnett v. Meyers, 
ante, page 287. The obligations sued upon are identical 
in their provisions with those involved in Garnett v.  
Meyers and in Consterdine v. Moore, ante, page 296.  

For the reasons there given the judgment heretofore 
rendered in this cause is vacated and the decree of the 
lower court is 

AFFIRMED.  

EMMA E. WOLF, APPELLEE, V. JOSEPHINE HASLACH, AP

PELLANT.  

FILED JuLY 1, 1902. No. 11,609.  

Commissioner's opinion, Department No. 1.  

1. Bill of Sale: REVERSIONARY INTEREST: NOMINAL CONSIDERATION: 

PAROL EVIDE1CE OF CONSIDERATION. A bill of sale of a rever

sionary interest in funds belonging to an estate, which recites 
a consideration of one dollar, does not prevent evidence by 
parol that the real consideration was that the assignee should 
hold the funds on the same terms, and for the same purposes 
as an executor had previously done.  

2. Trust in Chattels: ABSENCE OF FRAUD: AGREEMENT. As between 
the parties, and in the absence of fraud, an agreement creating 
a trust in chattel property need not be in writing.
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APPEAL from the district court for Platte county. Heard 
below before HOLLENBECK, J. Affirmed.  

McAllister & Cornelius, for appellant.  

Reeder & Albert and R. W. Hobart, contra.  

HASTINGS, 0.  

This case is an appeal from a decree of the district 
court for Platte county, perpetually enjoining defendant 
Josephine Haslach from collecting or attempting to col
lect from Theodore Wolf $3,000, and interest from January 
4, 1900, and enjoining Theodore Wolf from paying it to 
her. The decree also appointed Hans S. Elliott trustee 
of the fund in the hands of Theodore Wolf, and authorized 
him to collect it from Theodore Wolf, with 6 per cent.  
per annum interest from January 4, 1900, and invest 
it to the best advantage, and pay the interest to Mrs.  
Haslach during her life, and at her death pay the prin
cipal to the plaintiff. The trustee was empowered to use 
$66.66 annually of the principal, if necessary, to maintain 
Mrs. Haslach. The trustee was required to give bond, and 
costs were taxed to Josephine Haslach, and she excepted 
and appeals from the decree.  

At some time prior to 1888, Max Haslach died in Mercer 
county, New Jersey, and bequeathed his household furni
ture to Josephine Haslach, his widow. The rest of his 
property he left to his executor; the income to be paid to 
the widow semi-annually and on her death or remarriage 
to go to the testator's three children in equal shares. If the 
income was insufficient to support the widow in comfort, 
then not to exceed $200 per annum might be applied to 
that purpose. The children seem to have removed to the 
west in 1888 or before. In that year AIrs. Haslach visited 
them in Iowa. Her son-in-law Theodore Wolf proposed 
to pay her 7 per cent. per annum for her money. There 
was $3,000 bearing 6 per cent. in New Jersey and $3,000 
bearing 5 per cent. interest, and a house worth about
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$3,000. The latter was sold later for $2,800. In 1889 the 
following assignment was executed by the son and his 
wife and the daughters and their husbands: 

"Know all men by these presents: That we, Henry M.  
Haslach and Mary E. Haslach, his wife, of the town of 
Lyons, county of Clinton, and state of Iowa, Theodore 
Wolf and Emma E. Wolf, his wife, of the town of Creston, 
in the state of Nebraska, and. William Henry Beck and 
Josephine Beck, his wife, of the city of Trenton, in the 
county of Mercer, and state of New Jersey, in considera
tion of one dollar, lawful money of the United States, to 
us paid, before the sealing and delivery of these presents, 
the receipt 'whereof is hereby acknowledged, have sold, 
assigned, transferred and set over, unto Josephine Has
lach, of the city of Trenton aforesaid, all our right, title 
and interest in and to the estate, both real and personal 
of Max Haslach, deceased, to which we or either of us 
have any right, title or interest either by purchase, 
descent or devise, or in any other manner or way, and we 
do each and every [one] of us authorize and empower the 
said executor of the said Max Haslach, deceased, to pay 
unto the said Josephine Haslach, our shares or sh-are of 
the said estate, or such part thereof as may be in his 
hands as personal property, hereby waiving all benefit, 
profit, or advantage that may or might accrue to us to the 
contrary, notwithstanding. In witness whereof we have 
hereunto set our several hands and seals this twenty-eighth 
day of November, eighteen hundred eighty-eight." 

Eight thousand seven hundred dollars was placed in 
the hands of Theodore Wolf, and some securities given to 
Mrs. Hashach. The matter seems to have run on until in 
1897. Mrs. Haslach and some of her children became dis
satisfied with Wolf's securities, and concerned for the 
safety of the fund. An action was instituted which re
sulted in a decree against him for $8,700. This seems to 
have been all paid except $3,000. Emma Wolf, the wife 
of Theodore, and the daughter of Mrs. Haslach, brought 
this action to enjoin the collection of the remainder, and 

27
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obtained the appointment of a trustee to manage it ac
cording to the terms of the will; alleging that her mother 
was insolvent and was claiming an absolute ownership 
under the assignment, instead of her life interest, as pro
vided by the terms of the will. The daughter also claimed 
that the assignment was merely in order to facilitate the 
removal of the funds from New Jersey and from the 
custody of the executor to Nebraska, and to the charge of 
Mr. Wolf. She further declared that it was agreed that 
$3,000 of the money should remain in Mr. Wolf's hands 
till the mother's death, and then be paid to Mrs. Wolf; the 
mother to have the interest. Mrs. Haslach answered, ad
mitting the facts alleged, down to and including the exe
cution of the assignment, and denied the rest. At the 
trial the daughter and her husband testified to the 
arrangement that the $3,000 should remain with Mr. Wolf 
till the mother's death, and then be paid to Mrs. Wolf, and 
that the assignment was simply to help the transfer of the 
fund west. The mother and another son-in-law, Beck, 
testified that there was no arrangement of the kind, and 
that all the money was simply loaned for five years at 
7 per cent. per annum.  

The trial court having found for plaintiff on this 
evidence, which is admittedly conflicting, Mrs. Haslach's 
appeal now rests on the proposition that the evidence to 
show the matters extraneous to the assignment is inad
missible. First, as attempting to vary a written instru
ment by oral evidence; and, second, as attempting to 
establish a trust in the same manner. Some claim is made 
that the decree is not supported by sufficient evidence, But 
appellant's own statement of what it is, shows a conflict 
as to the essential matters. These are, of course, the 
question as to whether the assignment was simply to 
facilitate the removal of the funds west, and whether it 
was arranged that Mr. Wolf should hold the $3,000. If 
these matters were proper to be shown, there is enough to 
warrant a court in finding they were shown. There was 
also enough of claim that the assignment was absolute
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to warrant the court in appointing another trustee, if 
Mrs. Haslach's holding of the securities was simply that 
of trustee. It, therefore, seems that the main question is 
simply whether, under the circumstances, the evidence to 
make the assignment one in trust was properly received 
and should be now considered. It was nearly all of it 
taken without objection, and none of it objected to at the 
time as tending to vary the terms of a written instrument.  
The objection does not seem well taken. The assignment 
is unilateral. It purports to convey to the mother all the 
rights of the heirs in the trust fund. It recites a con
sideration of one dollar. Does evidence that this transfer 
was made by the grantors merely to enable the life bene
ficiary to transfer the funds to another place of invest
ment, and was so accepted by her, vary or contradict this 
agreement? The answer at once is that it does contradict 
the recital of the consideration. The consideration re
cited is one dollar. The evidence is that nothing was paid.  
The evidence is that the consideration was the removal 
of the funds, and finding of a new investment for them, 
and the arrangement that the assignee hold them subject 
to the trust. "The parol-evidence rule" is stated by an 
English judge as simply requiring, when the parties have 
put their agreement in writing, that the writing shall be 
taken to show what the agreement is. The recital of the 
consideration, however, has not the same conclusiveness.  
It has been often held that the consideration of a bill of 
sale may be shown to have been different from that re
cited. 1 Greenleaf, Evidence, sec. 285; 2 Jones, Evidence, 
sec. 475; Nedvidek v. Meyer, 46 Mo., 600; Halpin v. Stone, 
78 Wis., 183. Numerous cases to the same effect will be 
found in Century Digest, vol. 20, col. 2733 and following.  

There seems no reason why it was not competent for the 
plaintiff to prove, if she could, that the real consideration 
for this assignment was the agreement that the mother 
should hold the funds on the same terms as the executor 
had done. The surrounding facts corroborate the claim, 
and there is evidence sufficient to support the court's
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finding of such an arrangement. It does not seem, either, 
that as between the parties, there was any necessity that 
the arrangement should be in writing. All the cases with 
regard to the necessity of a writing to establish a trust 
which have been cited to us involve real estate, and 
of course, are governed by the statute of frauds. There 
seems no reason why the contract, if made, was not both 
provable and valid. 2 Story, Equity Jurisprudence, sec.  
972, and note b.  

We conclude that the real question in this case was as 
to the existence of such an agreement, and as to that it is 
recommended that the judgment of the district court be 
affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

LUcY PARKER V. MICHAEL J. NOTHOMB.* 

FIHED JULY 1, 1902. No. 11,908.  

Commissioner's opinion, Department No. 1.  

Bastardy: UNMARRIED WOMAN: STATUS. The word "unmarried," in 
section 1, chapter 37, Compiled Statutes of Nebraska, does not 
properly refer to the mother's status at the time of making 
the complaint in bastardy, but only to such status at such 
time as it will affect the question of the legitimacy of the 
child, or the liability of the husband to support it.  

ERROR from the district court for Seward county. Ac
tion by Lucy Parker, nee Lucy West, against Michael J.  
Nothomb for bastardy. Tried below before SORNBORGER, 
J. Reversed.  

The complaint herein made was filed after the marriage 
of the prosecutrix to one Parker; and the question at issue 

*Rehearing allowed. Reversal adhered to. See opinion, page 315, 
post.
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was whether or not the prosecutrix should be unmarried 
when she made the complaint as well as when she bore the 
child. The briefs were full and instructive. But the 
question is so thoroughly discussed by the learned com
missioner that an abstract of the briefs is deemed super
fluous.  

Abbott & Abbott, T. B. Parker and D. C. McKillip, for 
ulaintiff in error.  

T. L. Norval, Richard S. Norval, B. F. Norval and M.  
D. Carey, contra.  

HASTINGS, C.  

Only one question is presented in this case,-the con
struction to be placed upon the opening clause in section 
1 of chapter 37, Compiled Statutes, relating to illegiti
mate children. The provision is "that on complaint made 
to any justice of the peace in this state by any unmarried 
woman resident therein, who shall hereafter be delivered 
of a bastard child, or being pregnant with a child which, 
if born alive, may be a bastard, accusing on oath or affir
mation any person of being the father of said child, the 
justice shall," etc. The complaining witness made the 
following complaint: "On this 2d day of April A. D. 1900 
Lucy Parker formerly Lucy West, a resident of Seward 
county, Nebraska, personally appeared before me, J. J.  
Thomas, county judge in and for Seward county and 
state of Nebraska, who being by me first duly sworn on 
her oath says that she is now a married woman but at the 
time of the birth of the child hereinafter set forth and at 
the time the same was conceived was an unmarried 
woman and resident of said county and state, and that 
she was on the 29th day of April, 1897, delivered of a male 
bastard child and that said child is now living and afflaut 
further says that Michael Nothomb, name otherwise un
known is the father of said child, and further affiant 
sayeth not." 

Examination was held and defendant gave bail for bis
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appearance in district court. There he pleaded "Not 
guilty." A jury was impaneled. Objection was then 
made to the introduction of any evidence on the ground 
that the complaint stated no cause of action. This was 
sustained, and by instruction of the court a verdict of 
not guilty returned. Motion for new trial was overruled, 
and error is brought to reverse the judgment of dismissal.  

The sole question is whether "unmarried," in the 
statute, relates forward to the following clauses, or back 
to the complaint. Must it be the complaint of a woman 
unmarried at the time of making it, or merely the com
plaint of a woman unmarried when delivered of a bastard 
child or pregnant with one? It is held in Johnson v.  
State, 55 Nebr., 781, that the complainant at the time of 
the birth of the child must be an unmarried woman, and 
that the evidence must affirmatively show it. Her status 
at that time fixes that of her offspring. If she was then 
a married woman her child will not be a bastard. It is 
held in Myers v. Baughman, 61 Nebr., 818, 820, that the 
purpose of the statute is twofold: To require the puta
tive father to support his offspring, and to protect the 
county in which the child is born. Stoppert v. Nierle, 
45 Nebr., 105, and Ex parte Cottrell, 13 Nebr., 193, are 
cited, and are to the same effect.  

That the marriage of the mother after the status of 
her illegitimate child is fixed should be made to relieve 
its father of all responsibility, is clearly against the gen
eral intention and object of this statute. Her husband, 
by the mere fact of marriage, would, not be under any 
obligation to support the child. Schouler, Domestic Re
lations, sec. 273; Mowbry v. Mowbry, 64 Ill., 383.  

It is claimed that this statute is penal, and its provis
ions should be strictly construed. Such a holding is not 
in conformity with the rulings of this court. In Stoppert 
v. Nierle, supra, it is held that the number of challenges 
allowed in the selection of the jury are those provided in 
civil actions, and not those in criminal proceedings. It 
has also been frequently held that a mere preponderance
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of the evidence is all that is necessary to uphold a verdict 
of guilty in these cases. Robb v. Hewitt, 39 Nebr., 217. A 
provision for the maintenance of helpless children other
wise without claim upon any one but the mother, is cer
tainly remedial in its nature, and, it would seem, should 
be construed as a remedial statute.  

The industry of counsel has brought together the adju
dications upon this subject. The holdings, where the ques
tion has been.directly raised in courts of last resort, seem 
to be uniformly to the effect that the provision of the 

statute has relation to the status of the mother at the time 
of the conception and delivery of the child, and not at the 
time of the making of the complaint.  

In England, under a provisionthat a "single woman" 
may make a complaint, it is held that a woman living 
without access of the husband answers to the description.  
Regina v. Pilkington, 2 El. & Bl. [Eng.], 546; Regina, r.  
Collingwood, 12 Q. B. [Eng.], 681; Rew v. Luffe, 8 East 
[Eng.], 193.  

In Illinois, under a statute identical in meaning, and 
almost so in form, with ours, in People v. Volksdorf, 112 
Ill., 292, the precise case here was held to entitle the com
plainant to proceed; and the opposite holding of the 

appellate court in the same case, in 12 Bradwell, 534, was 
reversed.  

In Vermont, under a statute as follows: "That when 

any single woman shall be delivered of any bastard child, 
or shall declare herself to be with child, and such child 
is liable to be born a bastard, and shall in either case, 
charge any person, in writing or on oath," etc., it was held 
that it was competent to proceed in the name of the woman 
under a complaint almost identical in terms with the one 
that we have here, although in that case the action was 
carried on jointly by the complainant and the town. Sisco 
v. Harmon, 9 Vt., 129.  

The court, both in Illinois and in Vermont, holds that 
the provision as to the status of the complainant, has 
reference only to the time when her child is conceived and 
born.
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In North Carolina, under a statute like that of Vermont, 
a woman who was unmarried at the time of the birth of 
two children, after marriage to another party, entered 
bastardy proceedings against the father; and the court 
held that she was entitled to carry them on,-making the 
same holding as in Vermont as to when the requirement 
that she be a single woman should be held to have appli
cation. Wilkie v. West, 1 Murph. [N. Car.], 319.  

These are all the cases which counsel's industry has 
brought forth where courts of last resort have passed upon 
this point under the state of facts here presented.  

In Ohio, in State v. Brill, 29 Weekly Law B., 190, the 
court of common pleas dismissed the complaint of a 
woman who was married at the time of filing it, though 
unmarried when her child was begotten and delivered.  
Such action is based on several opinions of the supreme 
court of that state, which are broad enough in their terms 
to include the case which the common pleas court had 
under consideration, but in each of which the status of the 
complainant was wholly omitted to be mentioned, or else 
it appeared that she was a feme covert at the time of the 
conception and of the birth.  

It is contended that to restrict the application of the 
term "unmarried woman" to the time of the conception 
and birth of the child is judicial legislation, and violates 
the plain intention of the statute. It is further claimed 
that this is unnecessary, because of the following section, 
which makes provision for the county authorities bring
ing the action where the mother neglects to bring, or to 
prosecute it. It certainly seems harder to find authority 
under that section for the county to take action where the 
woman has done so and been denied, than it is to find 
authority for her proceeding after her marriage under 
the previous section. It could not be a neglect to bring 
or to prosecute an action which produced the failure, ex
cept on a much more forced construction of the statute 
than plaintiff asks here.  

Citations are given us from other states, including
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Alabama, Florida, Kentucky and Indiana, where holdings 
have been made that it must appear that the complainant 
was unmarried. But those cases, like those in Ohio, fail 
to indicate any conclusion as to the precise question here, 
namely, when she must be unmarried. They are all cases 
in which the woman's status does not appear at all, or else 
where her coverture at the time of birth or conception 
of the child prevented her recourse to the statute.  

It is urged that the construction sought by plaintiff 
in error would render the amendment of 1875, inserting 
the word "unmarried" in place of "any," meaningless.  
This seems not to be the result. The intention of that 
change apparently was to do away with any attempt to 
establish bastardy by reason of non-access of the husband 
in the case of a child born of a married woman. It seems 
also to have been intended, as is held in Johnson v. State, 
above cited, to do away with any attempt on the part of 
married persons to avoid responsibility for the support 
of offspring. Both of these objects are as completely 
reached by holding that the term "unmarried" has appli
cation only to the time of the conception and birth of the 
child, as by including also the time of making the com
plaint. As is before suggested, the husband would by the 
marriage incur no liability for another man's child pre
viously born. The sole reason for holding that this re
quired status of the mother has relation to the time of 
filing the complaint seems to be the collocation of the 
words in the statute, and the grammatical effect of such 
collocation. This, of course, must not be arbitrarily dis
regarded in construing a statute. It, however, should not 
control where the intention of the legislature requires it 
to be disregarded. Schuyler v. Hanna, 31 Nebr., 307.  

The recent case, Mc-Gavock v. Omaha Nat. Bank, 64 
Nebr., 440, in this court, makes a similar holding in regard 
to the words of a contract. In that case the contract had 
reference to an extension of time on a note, which the cir
cumstances indicated was only to be until a certain case 
was decided in this court. The agreement provided that it 
should only be good "until said case should be decided
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in the supreme court, or for not to exceed two years from 

the date of the agreement." This court held that the 

intention should be gathered from the whole circum

stances, and that the final clause did not grant an 

alternative for, but provided a limitation upon, the pre

ceding one. The argument would seem at least as 

strong that the intention of the legislature was to estab

lish a provision for bastard children; that the amendment 

of 1875 introducing the word "unmarried" into this sec

tion, meant only to shut out the inquiry as to non-access 

of the husband, and the question of liability for the child 

by one marrying a pregnant woman. To do this, it is only 

needed that the requirement as to the status of the mother 

be held to apply to the time of the child's conception and 

birth. It has been so applied in Johinson v. Statc, supra.  

To hold that it applies also to the time of filing the com

plaint would be to defeat the main purposes of the act, as 

to one class of children, by a provision as to means. It 

would be to leave the bastard whose mother should marry 

before the institution of proceedings remediless. "It is, 
as will be seen presently, construction alone which saves 

us, in many instances, from sacrificing the spirit of a text, 
or the object, to the letter of the text, or to the means by 

which that object was to be obtained. And, without con

struction, written laws, in fact any laws or other texts 

containing rules of actions, specific or general, would, 
in many cases, become fearfully destructive to the best 

and wisest intentions, nay, frequently, produce the very 

opposite of what it was purposed to effect." Lieber, ler

meneutics, 45.  
It is recommended that the judgment of the district 

court be reversed, and the case remanded for further pro
ceedings.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the case remanded for further proceedings.

REVERSED AND REMANDED.
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The following opinion on rehearing was filed February 

4, 1903: 

1. Construction of Statute: STRICT LETTER OF LAW: ABSURD CON

CLUSTON: TRUE INTENTION OF LEQISLATURE: LITERAL SENSE. In 

construing a statute, the strict letter of the law ought not to 

be followed when such an interpretation would lead to an 

unreasonable or absurd conclusion. The court will endeavor 

to ascertain the true intention of the legislature, and give it 

effect, rather than the literal sense of the terms employed.  

2. Bastard Child: CoMMoN LAW: DEFINITION. At common law, a 

bastard child was one born neither in lawful wedlock nor 

within a competent time after its termination, or under cir

cumstances which render it impossible that the husband of its 

mother can be its father.  

3. "Illegitimate Children": STATUTE: PROSECUTEx. Under the stat

ute entitled "Illegitimate Children," prior to its amendment in 

1875, an action in bastardy could be maintained by any woman 

giving birth to an illegitimate child, even though begotten and 

born during the existence of the married state.  

4. -: -: : ACTION. By the amendment of the statute 

in 1875, which was entitled "An act for the maintenance and 

support of illegitimate children," an action can be maintained 

only by a woman who, while unmarried, has become pregnant 

with a child which, if born alive, would be a bastard, or has 

been delivered of an illegitimate child.  

5. Meaning of the Word "Unmarried," as Used in the Statute. The 

word "unmarried" as used in the statute as amended in 1875 

(sec. 1, ch. 37, Compiled Statutes, 1901, entitled "Illegitimate 

Children"), properly refers to the status of the mother at the 

time her child is begotten and born, and does not relate to 

her situation at the time of making. the complaint therein 

referred to.  

HOLCOMB, J.  

This cause is submitted on a rehearing heretofore al

lowed. The controversy. is with respect to the proper con

struction of section 1, chapter 37, Compiled Statutes, 1901, 

entitled "Illegitimate Children." The direct question pre

sented is whether, under the statute referred to, an unmar

ried woman who has given birth to an illegitimate child, 

and subsequently thereto marries,may after such marriage 

maintain an action against the putative father for the
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support of her illegitimate offspring. At the former hear
ing the word "unmarried," in the section referred to, it 
was held, does not properly refer to the mother's status 
at the time of making the complaint in bastardy, but only 
to such status at such time as will affect the question of 
the legitimacy of the child or the liability of the husband 
to support it. The former opinion treats of the proposi
tions involved at some length and is referred to in con
nection with what is here said for a more comprehensive 
understanding of the views we entertain regarding the 
matter. Reiteration will serve no useful purpose and we 
shall attempt to avoid it. A brief in support of the ap
plication for a rehearing so ably and persuasively argued 
the question in favor of a contrary construction as to in
duce the court to grant the motion, for the purpose of 
more fully investigating and considering the subject, and 
to arrive, if possible, at a right decision of the contro
versy.  

The statute reads: "That on complaint made to any 
justice of the peace in this state by any unmarried woman 
resident therein, who shall hereafter be delivered of a 
bastard child, or being pregnant with a child which, if 
born alive, may be a bastard, accusing on oath or affirma
tion any person of being the father of said child, the jus
tice shall take such accusation in writing," etc. Sec. 1, 
ch. 37, Compiled Statutes, 1901. It is earnestly insisted 
by defendant's counsel that because of the language just 
quoted, the mother of a bastard child, who, subsequently to 
its birth and before instituting the proceedings therein 
contemplated, marries, can not thereafter bring or main
tain an action under the statute. It is argued that the 
construction given the statute in the prior opinion is con
trary to the clear import of the language therein used, and 
against the weight of adjudged cases bearing on the ques
tion. , Chief reliance for the construction contended for by 
the defendant is placed on the wording of that part of the 
section we have quoted, and it is urged that the intention 
of the legislature is made so awnarent therefrom that there
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is left no room for any other construction as to the mean
ing of the language than that the mother of the illegiti
mate child must be an unmarried woman when she makes 
the complaint in bastardy, and that an allegation that 
she is at the time of filing the complaint an. unmarried 
woman is essential and necessary to be made and proved 
in order to give her and her illegitimate child the benefit 
and advantage afforded by the statute. It should, per
haps, here be said that on a first reading of the statute 
no other view seems admissible. Nevertheless, maturer 
reflection and full consideration of the entire act, bearing 
in mind the object and purpose which the legislature had 
in view in adopting the statute, as gleaned from the title 
as well as the act itself, produces in our minds a well-set
tled conviction that such construction would, in a meas
ure, defeat the intention of the lawmaking body which 
passed the measure. In a very recent decision we have 
said: "It is a well-settled rule in the interpretation of 
statutes that the reason and intention of the law giver 
will control the strict letter of the law when the latter 
would lead to palpable injustice or absurdity." Kelley v.  

Gage County, 66 Nebr., -. In the interpretation of 
statutes courts ascertain the intention of the legis
lature and give effect to it rather than to the literal 
sense of the terms employed. State v. Baushausen, 49 
Nebr., 558. The law is manifestly one created by a statute 
remedial in character, and to which resort must be had 
in the first instance in order to determine the legislative 
intendment and the objects and purposes sought to be ac
complished by its enactment. In determining the char
acter and proper construction to be given a law of the 
kind under consideration we should, perhaps, first con
sider the action taken by the lawmaking body, the changes, 
if any, which have been made, the reasons for such 

changes, and the evils sought to be remedied thereby, and 
thus more certainly ascertain the legislative intent and 

purpose. The first act on the subject was passed and ap
proved in 1869, and was entitled "An act to provide for
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the support of illegitimate children." In that act it was 
provided that on complaint made by "any woman," etc., 
proceedings should be had for the purpose of compelling 
the father to support his illegitimate offspring. By the 
wording of the statute as then enacted, the question of the 
status of the woman making the complaint, with reference 
to her being married or unmarried at the time of the birth 
of the child, was not made the test as to her right to main
tain an action against the putative father for its support.  
Under such statute the questions to be determined were 
whether the woman, be she married or unmarried, had 
been delivered of a bastard child or was pregnant with a 
child which if born alive would be a bastard. The illegiti
macy of the child was the sole test of the mother's right 
to prosecute the action. "At common law," it is said, "a 
bastard is one who is born neither in lawful wedlock nor 
within a competent time after its termination; or under 
circumstances which render it impossible that the hus
band of his mother can be his father." 5 Cyc., 625; Com
monwealth v. Shepherd, 6 Am. Dec. [Pa.], 449; Smith v.  
Perry, 80 Va., 563. See, also, Wilson v. Babb, 18 S. Car., 
59. Thus by the old statute a married woman, although 
such at the time a bastard child was begotten and born, 
could maintain an action in bastardy for the support of 
such. child. It is said, and, we are convinced, with much 
merit, that a law of this character was subject to much 
abuse, and permitted the prosecution of an action by a 
woman who while in lawful wedlock gave birth to an 
alleged illegitimate child and resorted to the statute 
solely for the purpose of gain, in an attempt to bastardize 
a child begotten and born in lawful wedlock and thus stig
matize as a bastard one whose coming into the world was 
sanctioned by every law governing the marital relations.  
To avoid this possible condition of things, we apprehend, 
was the sole aim and object of the legislature in amending 
the law as it did in 1875 by inserting the word "unmar
ried" after the word "any," so that the section should read 
that on complaint made by "any unmarried woman," in-
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stead of "any woman," as originally existing. It can not, 
we think, be successfully controverted that this was the 
prime aim and purpose of the amendment of the statute 
which in all other respects was left substantially un

changed. What we conceive to be the intention of the leg
islature by making the amendment was to deny to the 

married woman giving birth to a child, even though in 
truth and fact not begotten of her husband, the right to 

maintain an action against some third party for its sup

port, who is alleged to be its father. The amended act is 

entitled "An act for the maintenance and support of ille

gitimate children." The title is' we assume, an unerring 
index, disclosing the object and purpose of the act. These 

were to provide for the support and maintenance by the 

putative father of his illegitimate child, begotten and born 
out of lawful wedlock. It is hard to conceive of any good 
reason, and we know of none, for saying that an illegiti

mate child should be denied the protection afforded by the 

statute because the mother, subsequent to its birth, enters 

into a contract of marriage with one other than its father.  

The law does not discourage marriages, and certainly the 

legislature did not intend to throw any impediment in the 

way of the unfortunate mother who had given birth to an 

illegitimate child to enter into a marriage alliance. It 

can not be doubted, as was held to in the former opinion, 
that the husband of a woman contracting such marriage 
would sustain the legal relation only of stepfather to the 

illegitimate child, and would be under no legal obligation 
fr:' its nurture, support and maintenance. The child, 
notwithstanding such marriage, is in the same attitude 
with respect to the law, and in the same need of its benefi

cent provisions, as before the marriage. It is as much 

an object of legislative solicitude as other innocent un

fortunates of its kind whose mothers have contracted no 

such alliances. There is in fact no substantial reason, 
nor can any be advanced, why the legislature intended to 

deny to the illegitimate child, whose mother after its birth 

has married, the protection of the statute, and yet extend
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such protection to those in exactly the same condition 
whose mothers have not married. The rule is unvarying, 
so far as we have examined, to the effect that if the mother 
of an illegitimate child shall marry one other than the 
father after the commencement of bastardy proceedings, 
such marriage will not have the effect of abating the 
action, or relieving the putative father of the legal obli
gations imposed upon him by the statute. Austin v. Pick
ett, 9 Ala., 102; Roth v. Jacobs, 21 Ohio St., 646; State v.  
Ingram, 4 Hayw. [Tenn.], 220. See, also, Swett v. Stubbs, 
34 Me., 178. If a marriage of the mother after the action 
is instituted, and befor6 judgment, will not operate to 
discontinue the action, upon what substantial grounds 
can it be argued that a marriage before the action is in
stituted will be a bar to the proceedings? By what course 
of reasoning can it be said that a distinction exists, affect
ing rights under the statute, between the woman who in
stitutes an action .and then immediately marries and one 
who marries and immediately begins such action? As 
regards the illegitimate children, their legal status is ex
actly the same, and if one is to be denied the benefit of 
the law because its mother has married before instituting 
an action, then the legislature has not extended to it the 
equal protection of the law. We can not believe that this 
situation was in contemplation by the legislature when 
it amended the act by inserting the word "unmarried" be
tween the words "any" and "woman." An examination 
of the entire act as originally passed, and its subsequent 
amendment, the title to the act, and the language used in 
expressing the will of the legislature, constrains us to the 
view, as expressed in the original opinion, that the word 
"unmarried," as used in the statute, refers solely to the 
status of the complainant at the time the illegitimate child 
is begotten and born, and does not have reference to her 
situation when proceedings are begun against the father 
to compel him to contribute to the child's support. What 
the statute does say, we think, is that when any unmar
ried woman who has been delivered of a bastard child
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shall afterwards, and regardless of her status at the time, 
make complaint in writing as is required by statute, thei.  
the proceedings shall be had to charge the father with 
the support of his child, such as is contemplated by the 
statute. The word "unmarried" can only mean, if we 
give the language used an interpretation based on reason 
and in consonance with the manifest intention of the legis
lature, the status of the mother at the time of the beget
ting and birth of the illegitimate child. And this is the 
construction given in the case of Johnson v. State, 55 
Nebr., 781. But it is said such a construction conflicts 
with the prior decision of this court in the case of Olson 
v. Peterson, 33 Nebr., 358. While the language used in 
that case appears on the face of the opinion to be incon
sistent with the views herein expressed, yet, when con
sidered in connection with the vital -issues presented, the 
apparent conflict is dissipated. In that case it appears 
from an examination of the record and the statements of 
counsel in their briefs, that the proceedings were first be
gun during the pregnancy of the mother, and that after 
the birth of the child, because of some irregularity, a new 
complaint was filed, and yet the action was substantially 
a continuation of those proceedings begun before its 
birth. This, we think, accounts for some of the language 
used in briefs of counsel and in the opinion, to the effect 
that it is essential that the complainant be an unmarried 
woman when the action is begun. At the trial the defend
ant sought to show that for about two months during the 
time of gestation the complainant and a third party lived 
together as man and wife, and that they had in fact con
tracted a valid common-law marriage. On cross-examina
tion questions were asked of the complainant by which 
this alleged marriage was sought to be established, the 
answers to which were excluded by the trial court, and 

'because of such exclusion the judgment rendered was, 
on error to this court, reversed. What was sought to be 
established as a defense in that case, and regarding which, 
only, the cause was reversed, was the alleged common-law 

28
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marriage of the complainant prior to the birth of the 
child, and not subsequent thereto, and prior to the com
mencement of the proceedings, as some of the language 
in the opinion would seem to indicate. Under the issues 
as presented, all the court was called upon to decide, and 
which was in fact decided, in that case, was that a mar
riage prior to the birth of a child, even though illegiti
mately begotten, would bar a prosecution by the mother 
against the putative father for the child's support. Such 

* a construction of the statute is, we think, sound, and in 
accordance with Johnson v. State, supra.  

We are committed to the doctrine that the status of the 
mother must be that of ian unmarried person at the time 
the illegitimate child is begotten and born, and we are 
now asked to go a step further and unequivocally decide 
that she must also be unmarried when the complaint is 
filed and the prosecution begun. The decisions of the 
supreme courts of other states are appealed to in support 
of the construction contended for, which will now be 
briefly considered. In. many of the authorities to which 
our attention has been called, as well as some found by an 
original investigation on our part, some things are said 
and language used which give countenance and support 
to the contention of counsel for defendant. A thorough 
consideration, however, of these numerous cases, discloses 
that in no instance was the question now being considered 
directly involved in the decision of a court of last resort.  
Much that is said, and in many instances loosely spoken, 
when considered in connection with the facts and sur
rounding circumstances of the particular case, and the 
real controverted points therein decided, is altogether 
reconcilable with the views expressed in our former opin
ion, and which we yet entertain regarding the matter. A 
discussion of several of these cases will elaborate some
what our views as already expressed. o 

As was noted in the former opinion, one of the inferior 
courts of Ohio has held that a prosecution under the bas
tardy act could be maintained only by a woman who was
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unmarried at the time of making the complaint, and we 
need not here further advert to such holding. State v.  
Brill, 29 Wkly. Law Bul., 190. The decision, however, 
it is manifest, was the result of a supposed following of 
the case of Devinney v. State (decided in 1834), Wright 
[Ohio], 564. In that case the complainant failed to allege 
in the complaint that she was unmarried either at the 
time of coition and birth of the child or at the time of 
filing the complaint. The law of Ohio authorized proceed
ings in bastardy by an unmarried woman who shall be 
pregnant with or has been delivered of an illegitimate 
child. It is said in the opinion, "As none but an unmarried 
woman resident in the state can commence and carry on 
this prosecution the fact of the prosecutor being unmar
ried should be set forth to show the jurisdiction or author
ity of the court to proceed and we hold the omission fatal." 
Whether the court had in mind the situation of the com
plainant at the time of the birth of the illegitimate child 
or when the complaint is filed, we are not advised from 
anything that appears in the opinion. It is apparent, 
however, from later decisions, that it must appear from 
the complaint that the mother was unmarried at the time 
of the birth of the child, and it has not yet been directly 
decided by the court of last resort of that state that the 
marriage of the mother after the birth of an illegitimate 
child would debar her from prosecuting an action for its 
support by its natural father. In this connection, counsel 
for defendant say that it has been the universal practice 
in this state to allege in the complaint that the prose
cutrix is unmarried when she makes the same, and to in
sert no averment with reference to her status at the time 
of coition and birth of the child; that this is a practical 
construction of the statute which should have its due 
weight in the determination of the question. A sufficient 
answer to this is, we think, that without exception, until 
the present case arose, the mother was unmarried when 
the prosecution was begun, and the general allegation in 
a complaint that the complainant was an unmarried
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woman includes the essential averment as to her status 
at the time her illegitimate child was begotten and born.  
As heretofore noted in the case of Johnson v. State, supra, 
it is held that it is necessary to aver and prove her status 
at the time of coition and birth of the child, and this ordi
narily is accomplished by the general averment that she 
is an unmarried woman.  

In Haworth v. Gill, 30 Ohio St., 627, relied on by coun
sel for defendant, it is decided that under the bastardy 
act of that state, proceedings can not be maintained on 
complaint of the mother when the child in question is 
begotten and born during lawful wedlock. It is said in 
the opinion, in discussing the question at.issue, that the 
law "was intended to provide for the support and main
tainance of an unfortunate class of children, whose con
dition of illegitimacy would be apparent and unquestion
able, by reason of their being begotten and born out of 
wedlock. The statute authorizes the complaint to be 
made either during pregnancy or after delivery. If made 
during pregnancy, it is certain that the pregnancy alleged 
must be that of an unmarried woman, and if not made 
till after delivery, it is equally certain that the complain
ant must still continue to be unmarried." Whether we 
are to understand from the language last quoted that it 
refers to the status of the mother up to the time of the 
birth of the child, or to the time of making the complaint, 
is not entirely clear. The words, as used, may very prop
erly refer to the fact that her status during her time of 
pregnancy and until the birth of the child, must be that 
of an unmarried woman. It does not necessarily follow 
from what is said that the court is committed to the doc
trine that if the mother of an illegitimate child, who is 
unmarried when it is begotten and born, marry after its 
birth, she can not thereafter maintain a bastardy action 
for the child's support. In that case the child's mother 
was a married woman at the time of coition and for eight 
months after the child's birth, and it was with reference 
to this condition of affairs that the court was discussing
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the matter. In a late case from Ohio (Miller v. Anderson, 

43 Ohio St., 473), the court holds that the natural father 

of a child could not be held for its support under the law 

of that state, if the mother, after the child was begotten, 
and during pregnancy, contracts a marriage with another 

man, who marries her with full knowledge of her condi

tion; that by such marriage the man so marrying consents 

to stand in loco parentis to such child, and is presumed in 

law to be its father, and that this presumption is con

clusive. The rule thus announced is in harmony with the 

principle controlling the decision in Johnson v. State, 
supra.  

In Kansas the court of appeals (Blush v. State, 46 Pac.  

Rep. [Kan.], 185) has directly decided that a prosecution 

for the maintenance and support of an illegitimate child 

can only be maintained when the complainant at the time 

of the commencement of the action is an unmarried 

woman. The decision follows Willetts v. Jeffries, 5 Kan., 
470. In the latter case the supreme court construes the 

statute of that state, which is similar in terms to ours, to 

mean that a woman must be unmarried at the time of com

mencing an action in bastardy, and that the word "un

married" does not refer to her status at the time of the 

begetting and birth of the child. It is there held that a 

married woman who has given birth to an illegitimate 

child may maintain an action in bastardy, provided she 

is divorced or unmarried when the complaint is filed. This 

holding is in direct.conflict with the principle announced 

in Johnson v. State, supra, and should not, in our judg

ment, be followed or accepted as authority in the case at 

bar. Regarding the two different constructions, we are 

of the opinion that ours is the more reasonable, and more 

nearly in accord with the true intention of the legislature.  

In the states of Florida (Andrew G. v. Catherine A., 16 

Fla., 830; William H. T. v. State, 18 Fla., 883; C. T. v.  

State, 21 Fla., 171; Thomas v. State, 37 Fla., 378), Ala

bama (Pruitt v. Judge, 16 Ala., 705; Judge County Court 

v. Kerr, 17 Ala., 328), and Kentucky (Sword v. Nester, 33
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Ky., 453), the cases go no further than to hold that the 
several statutes of those states apply to single or un
married women who have been delivered of bastard 
children, and who alone can maintain an action un
der the statute. Stating the corollary of the proposi
tion, the rule seems to be that married women who 
have during coverture given birth to illegitimate children 
do not come within the purview of the statutes, and 
can not maintain an action thereunder. While in the 
several opinions it; is said, in general terms, that 
single or unmarried women only can maintain the action, 
it is quite apparent from a reading of the several 
decisions that the language used by the court was with 
reference to the status of the complainant during preg
nancy and at the time of giving birth to the illegitimate 
child, and not to her situation at the time proceedings 
under the several bastardy acts were instituted. In none 
of these cases is it fairly decided, nor do we think it is 
properly inferable from the opinions themselves, that a 
single or unmarried woman who has been delivered of an 
illegitimate child can not maintain an action under the 
statute if she marries after the child is born and before 
the proceedings are begun.  

In support of the view we have adopted as to the proper 
interpretation of the statute, it is stated in the text in 5 
Cyc., 650, that the fact that the mother is a married 
woman will not preclude her from instituting proceedings 
under the bastardy act. The key note of the controversy 
is, we think, fairly stated by the supreme court of Ver
mont (Gaffery v. Austin, 8 Vt., 70), where it is held that 
a married woman can not sustain a prosecution under the 
statutes relating to bastardy for the purpose of compel
ling the father of the child begotten and born during the 
coverture to contribute to its support. Such a case, says 
the court, is one not provided for by the statute. In the 
opinion it is said: "No doubt such offspring is illegiti
mate and bastard. It is well settled at common law, that 
the issue may be bastardized, although born during cov-
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erture, by showing want of access, immaturity or imbecil

ity of the husband, or any other cause which renders it 

impossible he should have been the father of the child; 

but want of access can not be proved by the wife,"-citing 

King v. Inhabitants of Kea,11 East [Eng.], 132; KiuU 

v. Reading and King v. Bedall, cited 4 Pet. Abr., 180; 

Torupson v. Saul, 4 T. R. [Eng.], 356; King v. Luffe, S East 

[Eng.], 193, 199; Ew dim Lonas v. Holmden, 2 Strange 

[Eng.], 940. The meaning of the statute is then discussed, 
and it is held that it applies only to single women who 

have been delivered of bastard children. Shortly after 

the decision in the case last cited, the same question pre

sented in the case at bar came on for consideration, and 

the court decided (Sisco v. Harmon, 9 Vt., 129), that a 

prosecution under the statute could be sustained against 

the putative father, though the mother after the birth 

of the child was married, and was at the time of the 

prosecution a feme covert. In North Carolina (Wilkie 

v. West, 1 Murphy, 319-a very early adjudged case 

on the subject), under a statute speaking of single 

women only, it is held that a married woman could main

tain an action against the father of her illegitimate child, 

begotten previous to her marriage. People 6. Volksdorf, 
112 Ill.,292 (a case decided by the supreme court of Illinois 

in 1884, cited in the former opinion), holds uncompromis

ingly to the rule that under the bastardy act of that state, 

similar in its general terms to ours, complaint during 

pregnancy and before the delivery of the child, can only 

be made by an unmarried woman; but after delivery, while 

she is single, the subsequent marriage of the mother will 

not prevent her from making compfaint against the re

puted father of the child. Says the court, "The true con

struction of the statute is that the mother shall be unmar

ried at the time the child is born, and the word 'unmar

ried,' in the law, does not properly relate to the time of 

making the complaint." This construction appears to us 

as being grounded upon sound reasoning, and results in 

giving to the statute an interpretation in consonance with
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what we conceive to be the legislative will. Any other 
construction, it appears to us, will lead to an absurdity, 
and create a distinction as to the protection afforded by 
the statute to illegitimate children which is \vithout a 
substantial foundation in rdason for its support, and is 
unwarranted from any consideration, save alone the mere 
collocation of the words used in the statute. We must 
ignore altogether the spirit of the law, and the humane 
aims and objects sought to be attained by its enactment, 
if we adopt the construction contended for by defendant.  
It is urged that the construction contended for is admis
sible because of the provisions found in the statute author
izing county authorities to prosecute an action in the 
event the mother refuses to do so. But this to us appears 
to necessitate a very strained construction of the provis
ion of the statute referred to. It hardly seems permissible 
to say that the marriage of the mother before the action is 
begun must be regarded as a refusal on her part to insti
tute proceedings to compel the putative father to dis
charge a moral obligation resting upon him, and a legal 
one imposed by statute. In this case the mother not only 
does not refuse to prosecute the action, but is and has 
been persistently knocking at the door of the court for 
leave to proceed with her suit. The authorities can only 
prosecute an action when the mother refuses.  

Upon full consideration of the subject in all the differ
ent phases in which it has been presented, and with all 
the research we have been able to give to the questions in
volved, we are of the opinion the conclusion reached at 
the former hearing is the correct one, and should be held 
to as the law in this jurisdiction. The judgment of re
versal is accordingly adhered to.  

REVERSED AND REMANDED.  

NOTE.-COstructon of Statute--Strict Letter-Absurd COnClusion-Sel,
ing Intoxicating Liquor-"And" Tantamount to "or." Section 8 of chap
ter 50, Compiled Statutes, provides a punishment for any persoi: 
"who shall give or sell any malt, spirituous and vinous liquors" i 
a minor. Is "and" tantamount to "or," or must an offender sell beei,
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whiskey and wine before he can be convicted? See, also, section 
14 of same chapter. "And" is tantamount to "or" when the sense 
requires it. Bishop, Statutory Crimes, sec. 243; People v. Sweetser, 1 
Dak., 308; Townsend v. Read, 10 C. B., n. s. [Eng.], 308; Boyles v. McMur
phy, 55 Ill., 236; State v. Myers, 10 Ia., 448; Miller v. State, 3 Ohio St., 
476; Winterfield v. Stauss, 24 Wis., 394; State v. Smith, 46 Ia., 670.  
Endlich, Interpretation of Statutes, pp. 303, 304 and 308. Contra in 
penal statute, United States v. Ten Cases of Shawls, 2 Paine [U. S. C. C.], 
162. This point was raised in State v. Sinnot, 15 Nebr., 472, but it 
was not decided.-W. F. B.  

CHARLES BATTELLE, TRUSTEE, V. COUNTY OF DOUGLAS.* 

FILED JULY 1, 1902. No. 12,085.  

Commissioner's opinion, Department No. 1.  

1. Illegal Taxes: PAYMENT: ACTIQN: LIMITATION: 'DEMAND. Section 

180 of chapter 77, article 1, Compiled Statutes of Nebraska, pre
vents bringing any action against the county for refunding pay
ments on illegal tax-sale, after five years have elapsed without 
any demand for a deed or action of foreclosure.  

2. Tax-Sale Certificate. Where right of action on tax-sale certificate 
has been permitted to lapse, it carries with it all right to re
cover for subsequent taxep paid by the purchaser on the same 
property.  

ERROR from the district court for Douglas county.  
Tried below before KEYSOR, J. Affirmed.  

Charles Battelle, for himself.  

George W. Shields, contra.  

HASTINGS, 0.  

November 27, 1897, the receiver of the German National 
Bank filed with the county board of Douglas county a re
quest for the refunding of $1,334.97, purchase money and 
interest paid upon sale for taxes upon nine items of real 
estate in Douglas addition, seven of which were sold July 

*This case appears in 91 N. W. Rep., 412, as MeCague v. Douglas 
County.



Battelle V. Douglas County.  

1, 1892, the other two November 14th in that year. It is 
claimed that the amount due at that date on the several 
certificates was this sum of $1,334.97. The refunding was 
claimed on the ground that it had then been adjudicated 
that the property in question had during the entire time 
since the taxes were levied belonged to Douglas county, 
and was consequently not taxable. Fifty-three dollars 
and sixty cents of this amount, being subsequent taxes 
paid in 1894, was allowed and the rest disallowed. An 
appeal was taken by the receiver, and a petition filed in 
the district court, alleging his receivership, alleging the 
application for the $1,334.97 in repayment of the tax pur
chases, for the reason above stated; the allowance of the 
$53.60; that the property during all of the time belonged 
to Douglas county, and asking a judgment for $1,334.97 
and interest at 10 per cent. A general demurrer was sus
tained to this petiti6n. Under leave, the receiver 
amended,- setting up the same matters as before, and in 
addition alleging that on February 5, 1895, in an action 
brought against Douglas county, it was adjudged that 
the admitted conveyance of the property in Douglas addi
tion by Douglas county was void, and that the title during 
all of the times since the levy of the taxes for which it 
had been sold was in Douglas county, and further setting 
up that the county of Douglas continued to assert the 
validity and regularity of the proceedings resulting in the 
sale of said lots until January 7, 1897, when this court 
affirmed the judgment and directed a peremptory writ of 
mandamus to the county board of Douglas county for the 
repayment of the moneys received by Douglas county 
from the several purchasers of said lots, and alleging that 
by reason of its assertion in that action of a conveyance 
of the lots, the county was estopped from denying its lia
bility to reimburse plaintiff for the money paid out for 
purchase of the county property at tax sale. Another 
paragraph was added to the effect that any collection of 
taxes or any payment of taxes over to the city on the part 
of the county, was void and without the consent of the
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plaintiff or its assignors. Motion was made to strike out 
these additional allegations as being redundant and ir
relevant, and a departure from the pleadings before the 
board of county commissioners. This motion was sus
tained. Afterwards another demurrer was filed to the 

petition, and this was sustained and the action dismissed.  
From this dismissal, error is prosecuted to this court. It 
is claimed that the district court erred in sustaining the 
first demurrer, erred in sustaining the motion to strike 
the additional paragraphs in the amended petition, and 

erred in sustaining the final demurrer.  
The ground for the action taken by the district court 

seems to have been the belief that the action as originally 
presented to the board of county commissioners was 

barred by the statute of limitations as to the principal 
items, namely, the original purchase money paid in 1892.  
The first petition contained no allegation and made no 

special reference to the payment of subsequent taxes.  
These subsequent taxes were included in a general state

ment as to what was due upon the nine certificates, but 

there was no allegation of any payment subsequent to the 

original purchases of July 1st and November 14th, 1892.  
The first demurrer seems, therefore, to have been properly 
sustained, as the petition shows nothing paid except on 

tax sales made on and prior to November 14, 1892, and 

the claim in question was filed on November 27, 1897.  
The amended petition, however, states that a schedule of 

the various amounts paid on these premises is attached, 
marked "Exhibit A," and that the certificates represent 

an actual and bona-fide payment of taxes, "under said 

schedule set forth" and the schedule discloses various 
payments in 1894.  

Plaintiff's claim, of course, is based on section 131 of 

the revenue law, which is as follows: "When by mistake 

or wrongful act of the treasurer or other officer land has 

been sold on which no tax was due at the time, or when

ever land is sold in consequence of error in describing 
such land in the tax receipt, the county is to hold the pur-
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chaser harmless by paying him the amount of principal 
and interest and costs to which he would have been en
titled had the land been rightfully sold, and the treasurer 
or other officer and their bondsmen will be liable to the 
county to the amount of their official bond; or the pur
chaser, or his assignee, may recover directly of the treas
urer or other officer, in an action brought to recover the 
same in anay court having jurisdiction of the amount, and 
judgment shall be against him and his bondsmen; but the 
treasurer or other officer and their bondsmen shall be lia
ble only for their own and deputies' acts." Compiled 
Statutes, ch. 77. The action of the court in striking out 
the allegations as to the legal proceedings by which the 
legality of the sale of the premises in question, made by 
Douglas county, was tested, and by which it was finally 
ascertained that this real estate was during all of the 
time the property of Douglas county, seems to have been 
based on the idea that there could be no departure from 
the issues as made before the board of county cominis
sioners. If so, the district court was clearly in error.  
The county commissioners are not a court, and no formal 
pleadings are required, and on appeal nothing is neces
sary except the preservation of the identity of the claim 
presented. Sheibley v. Dixon County, 61 Nebr., 409. The 
allegations, however, that the county was, up till January, 
1897, asserting that it had conveyed the lots, and that only 
then was it finally determined by action of this court that 
these lots had not been conveyed away, but were still the 
property of Douglas county, are hardly material allega
tions pertaining to this claim. Although the county in 
other litigation was asserting the validity of the convey
ances of these lots, and by consequence the validity of this 
proceeding in taxing them, surely a stranger who had 
purchased them at tax sale was not at liberty to take no 
steps in asserting his claim, either against the property or 
the county. He is prevented now by the provisions of 
section 180 of the revenue law, which are: "If 
the owner of any such certificate shall fail or neglect
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either to demand a deed thereon, or to commence an 
action for the foreclosure of the same, as provided in the 
preceding sections, within five years from the date thereof, 
the same shall cease to be valid or of any force whatever, 
either as against the person holding or owning the title 

.adverse thereto, and all other persons, and as against the 
state, county, and all other municipal divisions thereof." 
Compiled Statutes, ch. 77. There is no allegation that any 
action was commenced on these certificates, or any deed 
demanded, prior to the filing of this claim against the 
county on November 27, 1897. As above stated, the last 
sale was on November 14, 1892. More than five years 
thereafter had elapsed without any action on the part of 
the purchaser, and it would seem that the final clause of 
section 180 destroyed the validity of these certificates as 
against Douglas county. Fuller v. Colfax County, 33 
Nebr., 716. It would seem, therefore, that the action of 
the trial court in sustaining the second demurrer was 
right and proper, and that the error, if there was one, in 
striking out the allegations of the estoppel, was imma
terial. The right claimed here is a statutory one, and is 
given to the tax purchaser as such. The showing in the 
exhibit to the amended petition of the subsequent pay
ment of taxes in 1894 is of no avail as a ground of recovery 
for the tax purchase. The latter lay at the foundation of 
the claim, and had lost its validity. It does not seem that 
the fact that the county was asserting in an action with 
another party the validity of its sale of the property can 
be held to operate to keep these certificates alive, in the 
face of this provision of the statute. As a plea of estoppel 
against the defendant's putting up the defense of limita
tions, the allegations of the paragraphs stricken out are 
clearly inadequate. They make no claim that this action 
of the county in asserting in other litigation that it had 
conveyed away the property had anything to do with the 
failure to assert the tax lien. The recovery for taxes paid 
is simply by reason of holding the tax-sale certificate.  
It was simply by reason of holding these sale certificates
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that plaintiff was entitled to either pay these taxes or re
cover for them. When the claim upon the certificates was 
lost under section 180, the claim for subsequent taxes paid 
under them went with it.  

It is not necessary to consider the defendant's claim 
as to the unconstitutionality of section 131 of the revenue 
law.  

It is recommended that the action of the district court 
be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the above opin
ion, the judgment of the district court is 

AFFIRMED.  

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.  
JOHN A. BUCKSTAFF.  

FILED JULY 1, 1902. No. 11,969.  

Commissioner's opinion, Department No. 1.  

1. Theory of Case: INSTRUCTION: PLEADINGS: ISSUE: COMPETENT EvI
DENCE. A party to an action is entitled to have the jury in
structed with reference to his theory of the case, when the 
pleadings present the theory as an issue, and it is supported 
by competent evidence.  

2. Disputed Account: SETTLEMENT: CONSIDERATION. When there is 
a bona-fide dispute between parties as to the amount due upon 
an account, and the debtor tenders a less amount than the 
claim in full settlement, which the creditor accepts, with knowl
edge that it was tendered as a full settlement, the dispute will 
be a sufficient consideration to uphold the settlement, and will 
bar a recovery upon the remainder of the claim.  

ERROR from the district court for Lancaster county.  
Tried below before FROST, J. Reversed.  

V. F. Evans, Lorenzo W. Billingsley and Robert J.  
Greene, for plaintiff in error.  

Charles 0. TWhedon, contra.
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DAY, C.  

This action was brought in the district court of Lan

caster county by John A. Buckstaff against the Chicago, 
Rock Island & Pacific Railway Company to recover a bal

ance alleged to be due the plaintiff on account of work 

and material furnished the defendant at its instance and 

request. Attached to the plaintiff's petition and made a 

part thereof, was a copy of the account sued on, showing 

the several items, aggregating the sum of $6,219.51, and 

also showing three items of credit, one for $1 to correct 

error, one for $5,000, and one for $1,105.71; leaving a bal

ance of $112.80. The defendant denied that the labor and 

material were furnished as set out in the account attached 

to the petition, and alleged that certain work was done 

and material furnished by the plaintiff under a written 

contract, a copy of which was attached to and made a part 

of the answer; that the work so performed and material 

furnished amounted to the sum of $6,105.71, and that the 

defendant had paid the plaintiff said sum in full of said 

debt. The answer also alleged that after the cause of 

action sued on had accrued the defendant delivered to the 

plaintiff, who accepted the same, a check for $1,105.71, in 

full payment, satisfaction and discharge of all matters of 

account between plaintiff and defendant, and of the debt 

sued on. The reply was a general denial of new matter 

alleged in the answer. Upon the trial the plaintiff re

covered judgment, to review which the defendant has 

brought error to this court.  
The record shows that the plaintiff entered upon the 

performance of the work contemplated in the contract, 

and during its progress, at the instance of the defendant, 

performed services and furnished material not included 

in the terms of the written contract. On May 4, 1893, 
plaintiff was paid $5,000, which was credited generally 

on account, leaving a balance, according to his account, 

of $1,218.51. The testimony on behalf of the defendant 

tended to show that on May 30, 1893, it mailed to the 

plaintiff a letter as follows:
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"CHICAGO, ILLINOIS, May 30, 1893.  
"J. A. Buckstaff, Lincoln, Neb.-DEAR SIR: Enclosed 

find check number 97465 for $1,105.71 in full for your 
claim against the company. Please forthwith sign the en
closed voucher and mail same to address indicated.  

"Yours truly, W. K. McFARLIN." 

Accompanying the letter was a check for $1,105.71, pay
able to the order of said J. A. Buckstaff, and also a 
voucher, which was marked upon its face "Final." This 
voucher was an itemized statement of the transactions be
tween the plaintiff and the defendant, and after deduct
ing the payment of $5,000 previously made, showed a bal
ance to be dud the plaintiff of $1,105.71. At the bottom of 
the voucher was a receipt in blank for signature, which 
recited that the sum was "in full for the above account." 

The difference in the respective accounts of plaintiff 
and defendant will sufficiently appear in the parallel col
umns of the following table: 

Def't's Pl'ff's 
Ace't. Ace't.  

2 bumping stones cut and set ...... $8. $12.  
Resetting 331.5 ft. curbing ........ 16.57 66.30 
Unloading and hauling 10 extra 

cars sand . .................... . 25.  
1371.06 sq. yds. paving, at $1.50 ... 2056.59 2057.49 
Setting 428.3 ft. wooden curb ...... 21.41 42.88 
125 oak stakes .................. 10. 20.50 
Resetting 24 ft. curb .............. 2.40 4.60 

It will be observed that the two accounts agree as to the 
items of service and materials except as to the items of 
$25 for hauling sand, which is not included in defendant's 
account. The difference in the two accounts arises by the 
omission of this item, and by a difference in the price at 
which the work is computed, and a slight difference by 
an error in computation.  

The plaintiff denied having received .the above-quoted 
letter, but admitted that he received the voucher and the 
check, and collected and still retains the amount called
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for by it. He did not sign the voucher, nor return it to 
the defendant.  

After stating an epitome of the respective claims of the 
plaintiff and the defendant as shown by the pleadings, the 
court gave the usual instructions relating to the burden 
of proof and the credibility of witnesses, and then in
structed the jury upon the law of the case as follows: 

"Among other things the burden is upon the plaintiff.to 
show by a preponderance of the evidence, that there is 
anything due him from the defendant over and above the 
$6,105.71 which has already been paid to him by the de
fendant. Should you find under the evidence and these 
instructions that there was any amount due to the plain
tiff from the defendant over and, above $6,105.71, then 
your verdict should be for the plaintiff for the amount so 
found due, together with interest thereon at 7 per cent.  
from December 1, 1893." 

This instruction, which was duly excepted to by the 
defendant, was the only instruction given by the court 
upon the law of the case. One of the errors assigned and 
now relied upon for reversal is the giving of this instrue
tion. It will be noted that the defendant's answer ten
dered the plea of payment and of accord and satisfaction.  
By the instructions, however, the court submitted only 
the defense of payment. The defendant's theory of ac
cord and satisfaction was entirely disregarqed. The rule 
is well settled in this state that a party to an action is 
entitled to have the jury instructed with reference to his 
theory of the case when the pleadings present the theory 
as an issue, and it is supported by competent evidence.  
Boice v. Palmier, 55 Nebr., 389; Gilbert v. Merriam Sad
dlery Co., 26 Nebr., 194; Hancock v. Stout, 28 Nebr., 301.  
In our opinion, there was sufficient evidence to be sub
mitted to the jury as to whether there was a bon i-fide dis
pute between the parties as to the amount of the plaintiff's 
claim, and also whether the check was tendered by the 
defendant in full settlement of a disputed amount, and 
known by the plaintiff to be so tendered, and was accepted 

29
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upon such understanding. It is well settled in this state, 
as well as by the weight of authority, that the mere pay
ment of a less sum than is actually due on a contract, in 
full satisfaction of the amount, will be no defense to an 
action by the creditor to recover the balance, notwith
standing the parties may have agreed that the sums paid 
shall operate as a discharge of the entire debt; the reason 
of the rule being that there is no consideration to support 
the agreement. McIntosh v. Johnson, 51 Nebr., 33; Fitz
gerald v. Fitzgerald & Mallory Construction Co., 44 
Nebr., 463, 467; Robert v. Barnum, 80 Ky., 28; Rail
way Co. v. Davis, 11 Pac. Rep. [Kan.], 421; American 
Bridge Co. v. Murphy, 13 Kan., 35. Where, however, 
there is an actual bona-fide dispute between the parties 
as to the amount due, and they compromise the matter, 
and the creditor accepts a less sum than is actually due 
in satisfaction of his debt, the settlement of the dispute is 
a sufficient consideration to uphold the contract. This ex
ception to the general rule has been recognized by this.  
court in Slade v. Swedeburg Elevator Co., 39 Nebr., 600, 
wherein it is said.: "A compromise of honest differences, 
whereby a less sum than that claimed has been paid and 
accepted in full of plaintiff's claim, bars the right of plain
tiff to insist upon a recovery of the amount originally 
claimed by him." 

In Treat v. Price, 47 Nebr., 875, it is said, on page 882: 
"The doctrine that a debt is not discharged by the receipt, 
even ostensibly in satisfaction, of a smaller amount, is 
based on the fact that there is in such case no considera
tion. It does not apply to the case of a disputed claim." 

In Deutnann v. Kilpatrick, 46 Mo. App., 624, 629, 
after stating the general rule as herein stated, the court 
says: "But, where the claim is disputed, a party must ac
cept a tender as made, or must reject it; he can not accept 
it and prescribe the terms of acceptance." Of course, 
it is the fact of a dispute or controversy as to what 
Is due, which furnishes the consideration for the set
tlement, and upholds it as a contract. The evidence
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was sufficient, at least, to have been submitted to the jury, 
as to whether there was a bona-fide dispute between the 
parties as to the amount of the plaintiff's claim; and if 
there was, and the defendant tendered a less amount in 
full settlement and discharge of the entire claim, and 
defendant accepted the money with the knowledge that 
it was so paid, the dispute is a sufficient consideration 
to uphold. the settlement, and will bar a recovery upon 
the balance of the claim.  

In Treat v. Plrice, 47 Nebr., 875, 884, it is said: 
"When money is offered on condition that it be ac
cepted in full satisfaction of a demand, the person re
ceiving it, if he receives it at all, must take it subject 
to the condition named. His acceptance of the money 
under such a tender is an acceptance of the condition, not
withstanding any protest that he may at that time or 
afterwards make to the contrary. Fuller v. Kemp,* 138 
N. Y., 231; Reynolds v. Empire Lumber Co.,f 85 Hun 
[N. Y.], 470; Donohue v. Woodbury, 6 Cush. [Mass.], 
148, 150; McDaniels v. Lapham, 21 Vt., 222." In Greenlee 
v. Mosnat, 90 N. W. Rep. [Ia.], 338, the same principle 
is announced, and a number of authorities cited to sus
tain it.  

There are other questions discussed in the brief of 
counsel, but, as they are not likely to occur again upon a 
new trial, we refrain fr6m considering them at this time.  

The failure of the trial court to instruct the jury upon 
the defendant's theory of the case, as presented by its 
pleadings and proof, was prejudicial error. We, therefore, 
recommend that the judgment of the district court be re
versed and the cause remanded for further proceedings.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded.  

REVERSED AND REMANDED.  

*20 L. R. A., 785. t33 N. Y. Supp., 111.

VOL. 65] JANUARY TERM, 1902. 339



340 NEBRASKA REPORTS. [VOL. 65 
First Nat. Bank of Falls City v. Edgar.  

NOTE.-Partial Paynicat of Judgment.-Agreement to Canre.-The 
agreement to discharge any portion of a judgment in excess of the 
payment, is a mere nudunt pactum, and can not, therefore, extinguish 
the entire judgment. Deland v. Hiett, 27 Cal., 611, 87 Am. Dec., 102; 
Fletcher v. Wurgler, 97 Ind., 223; Weber v. Couch, 134 Mass., 26, 45 Am.  
Rep., 274; Knight v. Cherry, 64 Mo., 513; Garvey v. Jarvis, 54 Barb. [N.  
Y.], 179.  

A judgment can not be considered a disputed amount, after the 
time of appeal has passed. Hence a different rule. Quwre.-W. F. B.  

FIRST NATIONAL BANK OF FALLS CITY, APPELLANT, V.  
SAMUEL EDGAR ET AL., APPELLEES.  

FILED JULY 1, 1902. No. 10,990.  

Commissioner's opinion, Department No. 1.  

1. Bond for Deed: PURCHASE PRICE: NOTES: RESERVATION OF LEGAL 
TITLE: MORTGAGE. Where the vendor of real estate executes 
to the vendee a bond for a deed, the vendee giving notes for the 
purchase price, the reservation of the legal title by the vendor is 
security for the payment of the purchase price, and upon de
fault of the vendee, the vendor may treat the contract as a 
mortgage, and foreclose it as such.  

2. - : - : - : TRANSFER OF ONE OR MoRE NOTES. When 
the vendor transfers one or more of a series of notes, given 
for the purchase price, executed by the vendee under a bond 
for a deed, such assignment carries with it an equitable assign
ment pro tanto of the lien of the vendor upon the land conveyed.  

3. Assignee: JUDGMENTS OF RECORD. The assignee of the purchase
money notes given by the vendee takes subject to judgments 
of record against the vendor at the time of the assignment.  

4. Rights of Assignee. The rights of the assignee of purchase-money 
notes given by the vendee under a bond for a deed, as against 
a mortgagee or purchaser in good faith, are to be determined 
by the recording acts of the state rather than by the law of 
negotiable instruments; and if the assignee fails to procure 
from the vendor, and record, an assignment of the notes to 
him, a subsequent purchaser or incumbrancer of the vendor, 
without notice of the assignee's rights, will be protected.  

5. Lien of Judgment. The lien of a judgment obtained against a 
vendor who has given a bond for a deed, attaches only to the 
purchase money remaining unpaid and due to the vendor.
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APPEAL from the district court for Richardson county.  
Heard below before STULL, J. Reversed.  

Edwin Falloon, for appellant.  

Reavis & Reavis, Clarence Gillespie, and Arthur J.  
Weaver, contra.  

KIRKPATRICK, C.  

This is a foreclosure suit brought in the district court of 
Richardson county by the First National Bank of Falls 
City against Samuel Edgar and others, to foreclose a lien 

which the bank claimed on certain land, arising out of 
a sale of the land made by Samuel Edgar and Martha 
Edgar, his wife, to William T. Nutter. A better under
standing of the questions requiring determination may 
perhaps be had by stating briefly the facts and circum
stances of the case, as disclosed by the record, before the 
pleadings of the respective parties are mentioned. On 
February 21, 1894, Samuel Edgar and wife were the own
ers of forty acres of land in Richardson county, and on 
that day sold it to Nutter, executing to him a bond for a 
warranty deed. Nutter agreed in consideration of the 
purchase to make payments for the land as follows, the 
payments being set out in the bond: $25 in cash on the 
day of making the contract; $225 on June 15, 1894; $300 
on June 15, 1896; $300 on June 15, 1897; and $300 on 
June 15, 1899. The bond was placed of record March 6, 
1894, and Nutter thereupon went into possession, and has 
so remained ever since. Promissory notes were given by 
Nutter to Edgar for each of the deferred payments, but 
the notes were not mentioned or in any manner referred 
to or described in the bond. About March 15, 1894, Edgar 
sold one of the $300 notes to Ellis F. Prine, who was by 
the trial court allowed to intervene and set up his lien.  
On December 4, 1894, Peter Frederick recovered a judg
ment against William Robison, and Samuel Edgar and 

Lee Palmer, his sureties, in the county court of Richard-
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son county, in the sum of $319.30 and costs, which judg
ment was on January 10, 1895, duly transcripted. On 
January 15, 1895, Edgar indorsed and transferred the 
other two of the $300 notes to appellant, the First 
National Bank of Falls City. On July 22, 1895, Edgar 
and his wife executed to Mary L. Wiltse a mortgage on 
the land in controversy, which was duly recorded, to 
secure a note for $300 given for borrowed money. Leroy 
Palmer was allowed to intervene and set up ownership 
in himself of the judgment obtained by Peter Frederick, 
who filed a disclaimer.  

The pleadings and evidence disclosed that Nutter paid 
the $25 and $225 payments mentioned in the bond, and 

.made one or two small payments on notes representing 
the other payments. It is further disclosed by the record 
that in December, 1896, Samuel Edgar brought a suit of 
foreclosure against Nutter, claiming at that time to be the 
owner of the notes; procured a decree, sale and confirma
tion, being himself the purchaser. This proceeding seems 
to have been ineffectual for want of proper parties, and 
was in the proceedings at bar canceled and set aside on 
the petition of appellant, and no complaint is made of the 
action of the trial court in that regard. The pleadings 
filed by the respective parties set up their several claims.  
Trial was had, which resulted in a finding and decree giv
ing Palmer a first lien for $241.35, M. L. Wiltse a second 
lien for $341.88, appellant First National Bank a third 
lien for $413.50, and Ellis F. Prine a fourth lien for 
$374.30. Subsequently, Jerome Wiltse intervened, and 
set up a tax lien, and in a supplemental decree he was 
given a lien prior to that of all others for $33.73. From 
this decree the First National Bank alone appeals.  

The first question requiring consideration is the char
acter of the title or lien that vendor Edgar had in the 
premises. He had entered into a contract of sale with 
Nutter; he and his wife had executed a bond for a deed; 
he had surrendered possession to Nutter, and had ac
cepted certain payments which Nutter had made on the
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contract. The rule is well settled in this state that in an 
executory contract for the sale of land, the equitable title 
in the property vests in the vendee, and the vendor retains 
the legal title as security for the deferred payments of the 
purchase price. Jewett v. Black, 60 Nebr., 173. In the 
case of Hendrix v. Barker, 49 Nebr., 369, this court said: 
"In an executory contract- for the sale of real estate, 
equity treats the vendor as the trustee of the purchaser, 
and the purchaser as the trustee of the purchase money 
for the vendor." Again, in the same case it is said: "In 
such a contract the vendor, upon default made by the 
vendee, may treat the contract as an ordinary real estate 
mortgage and foreclose it as such." 

The next question we are required to determine is what 
interest in the purchase money due under the contract 
did the First National Bank of Falls City, appellant, and 
Ellis F. Prine, obtain when they purchased the notes 
which had been given by Nutter to Edgar as evidence of 
payments to be made. It is contended in the briefs that 
the only lien which Edgar had in the premises was that 
of a vendor, and that the lien of a vendor is a personal lien, 
which he could not transfer, and that, therefore, appellant 
and Prine, in purchasing the Nutter notes, acquired no 
right or interest in the land which the vendor had. We 
are unable to agree to this conclusion. Under the law of 
this state, the vendor's lien as recognized by the authori
ties cited in briefs in this case, has no existence. The dis
tinction between a vendor's lien and the kind of lien held 
by the vendor in this case is very clearly stated in the case 
of Graham v. McCampbell, 19 Tenn., 52, where it is said: 
"Unpaid purchase money secured by a mortgage of the 
property sold, or simply by a reservation of the title in 
the seller, draws after it when assigned the security pro
vided for its payment. Hence, in sales of land, when the 
vendor gives his bond for title, and the purchaser his note 
for the money, an assignee of one of the notes may, without 
more, subject the estate to the payment; as he may, also, 
in the case of a mortgage." Again, it is said: "But if the
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title pass out of the vendor by conveyance, his equitable 
lien does not pass to an assignee of the purchase money." 
There seems to be a hopeless conflict of the decisions of the 
courts upon the question of whether a mere vendor's lien 
as recognized in some of the states, not being a lien re
served by the deed or secured by mortgage, is transferable 
by assignment. But that question is wholly immaterial 
here. The situation of the vendor Edgar in this case is 
aptly described by Justice Brewer in Stevens v. Chadwick, 
10 Kan., 406, 412, in the following language: "But here 
the title is not parted with. By contract it is to be re
tained till the price is paid. The agreement of the vendor 
substantially is this: When you pay the price, you can 
have the title; till you pay, I retain it. . The title is held as 
security for the price. The vendee can not compel a con
veyance till he pays the price, not even, says the supreme 
court of Alabama, though the notes given for the price 
are barred by the statute of limitations and no recovery 
can be had thereon"-citing Driver v. Hudspeth, 16 Ala., 
348. In the case of Moore v. Anders, 14 Ark., 628, it is 
said: "The assignment of a note for the purchase money 
thus secured, tacitly carries with it, as an incident to the 
debt, the vendor's lien reserved by the contract of sale; and 
the assignee may sue at law upon the note, and proceed in 
equity in the nature of a bill for foreclosure against the 
vendee and any person claiming under him, to subject the 
land to the payment of the original purchase money." See 
also Gessner v. Palmater, 13 L. R. A. [Cal.], 187; Nash
ille Trust Co. v. Smythe, 27 L. R. A. [Tenn.], 663. We 

conclude, therefore, that the lien upon the premises cre
ated by the reservation of the title in the vendor was such 
as could be assigned.  

It is now necessary to examine the question of priorities 
between the several parties interested. The appeal of the 
bank having brought the entire case to this court for re
view, it will be necessary to determine the priorities of 
all parties interested. Huffman v. Ellis, 52 Nebr., 688.  
It is disclosed by the record that the judgment under
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which appellee Palmer claims, was filed in the district 
court on January 10, 1895. This became a lien upon the 
unpaid purchase price due to Edgar from the date of its 
filing. Courtnay v. Parker, 16 Nebr., 311; Olander v.  
Tighe, 43 Nebr., 344. In the case of Wehn v. Fall, 55 Nebr., 
547, this court said: "But a judgment of the district 
court, against a vendor of land who retains the legal title, 
attaches as a lien to such land, and, as against a vendee 
in possession with actual notice, may be enforced to the 
extent of the unpaid purchase price." Again, in the same 
case, it is said: "Under these circumstances Smith be
came entitled to intercept the purchase money and have 
the same applied in satisfaction of his judgment upon 
giving Wehn notice of his rights." Appellant bank hav
ing obtained its assignment of the notes under which it 
claims on January 14, 1895, four days later than the 
transcripting of this judgment, it was its duty, before tak
ing the notes, to examine the judgment record, and ascer
tain what, if any, lien there was upon the land, or upon 
the purchase money due under the contract; and it will 
be presumed to have done so, and to have ascertained that 
the right of Edgar to assign any portion of the purchase 
money- due under the contract was subject to the then
existing judgment of record. In the case of Moyer v. Hin
man, 13 N. Y., 180, 183, it is said: "Parties who deal with 
the debtor respecting his lands subsequently to the docket
ing of the judgment, are affected with notice. Such per
sons may make themselves perfectly safe in that particu
lar, by searching the docket book of judgments in the 
proper office; and they will, of course, abstain from pur
chasing if they find the land which they are proposing to 
buy, incumbered by a judgment." This language was 
quoted with approval in Filley v. Duncan, 1 Nebr., 134, 
140. It is therefore clear that the lien of the bank is sub
ject to that of the judgment of Palmer, and was correctly 
so determined by the trial court.  

The trial court gave Mary L. Wiltse a second lien for 
the amount due on her mortgage, making her lien prior to
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that of the appellant bank; and complaint is also made 
of this action. It is disclosed by the record that the bank 
took the two notes under which it claims, by indorsement 
from Edgar, January 14, 1895, and that M. L. Wiltse took 
her mortgage upon the premises from Edgar on July 22, 
some six months later. At the time M. L. Wiltse took her 
mortgage she was, aside from notice of the rights of 
Nutter in possession, chargeable with notice of what 
the record disclosed regarding the title to the land. As 
has been heretofore stated, the bond contained no descrip
tion of or reference to the notes, and there was no notice 
of record from which Mrs. Wiltse could infer that notes 
had been executed. In dealing with Edgar she had a per
fect right to deal with him upon the theory that he was 
the holder of the legal title as security for the payment 
of the unpaid purchase price from Nutter, whatever 
amount that might be. In the case of Ogle v. Turpin, 102 
Ill., 148, it is said: "There being no presumption of law 
that the payee of notes secured by mortgage has trans
ferred the same before purchasing the equity of redemp
tion from the mortgagor, a person taking a mortgage from 
the payee will not be held chargeable with notice that the 
notes secured in the first mortgage have been assigned, 
but he may rely upon the record, as showing title in his 
mortgagor." In the case at bar, there was not only no 
presumption that Edgar had assigned the promissory 
notes given for the purchase price, but there was 
no presumption that promissory notes had in fact 
ever existed. Having ascertained from the record of 
the bond that $900 of the purchase price was by the 
terms of the bond not yet due, Mrs. Wiltse had a 
right to expect that her mortgage would be a valid lien 
upon the land in case the purchase was not completed, 
and, in the event that it was completed, an equitable lien 
upon the purchase price remaining due. Under the re
cording acts of this state, it was the duty of appellant, 
if it relied upon the security of the contract, or upon the 
title which Edgar retained, to have taken from Edgar an
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assignment pro tanto of his interest and placed the same 
of record. If this had been done, Mrs. Wiltse, by examin
ing the record, could have ascertained that the bank had 
an interest in the purchase money due from Nutter to 
the extent of $600 and interest. Having ascertained this 
fact, she could have withheld her money or made the loan 
at her option. In Ogle v. Turpin, supra, it was said: "An 
assignee of notes secured by mortgage may protect his 
equitable lien on the mortgaged premises, by taking and 
putting upon record an assignment of the mortgage, so 
as to give notice of his interest, and thereby prevent others 
from being deceived by any subsequent satisfaction entered 
of record by the mortgagee." In the case of Swartz v.  
Leist, 13 Ohio St., 419, a mortgagee, after having sold one 

of a series of notes, released the mortgage of record. The 
land was then sold to another party, and a person who 
held one of the notes by assignment sought to foreclose 

against the purchaser. The court in that case said: "But 
the question in this case is, whether the rights of Swartz 
were such that they can be asserted against a bona-fide 

purchaser from the mortgagor, who, without notice of the 

lien claimed by Swartz, has parted with his money, rely
ing upon a statutory discharge of the mortgage which he 

found executed by the mortgagee, and properly entered 

upon the record. The rights of Swartz were, as we have 

said, purely equitable. No title to, or estate in, the mort

gaged premises, had been conveyed to him. A legal title 

to lands can not, either at common law, or under our 

statute, pass by the sale and delivery of a promissory note.  

The legal title to the conditional estate, granted by the 

mortgage, remained in the mortgagee as fully after the 

transfer of the note as before. True, he may have held it 

as trustee, in part, for the benefit of Swartz. But a trust 

of this kind, not apparent on the face of the mortgage 
deed, evidenced by no record, and unknown to the world, 

can not affect the rights of bona-fide purchasers, who, in 
ignorance of its existence, confide in the acts of the mort

gagee falling within the apparent scope of his powers as
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the legal owner of the mortgage. As against such parties, 
the discharge must operate to cancel the record of the 
mortgage, and thereby extinguish its lien." Swartz v.  
Leist, and Ogle v. Turpin, supra, were quoted with ap
proval by this court in Whipple v. Fowler, 41 Nebr., 675.  
In the case at bar, the rights of the parties, as between the 
holder of the mortgage and appellant, must be determined 
by reference to the registry acts of this state, and not 
upon the fact that the instruments obtained by the bank 
were negotiable promissory notes. In the case of Ruinery 
v. Loy, 61 Nebr., 755, this court, by. SULLIVAN, present 
chief justice, said: "The rights of rival claimants in 
cases of this kind are not to be determined by the laws of 
negotiable instruments, as counsel seem to think, but by 
the registry act, which was designed to protect those who 
are interested in knowing the state and condition of land 
titles." Another valid reason exists why appellant is not 
entitled to priority over the mortgagee, Mrs. Wiltse. In 
Swartz v. Leist, supra, it is said: "But the parties here 
are not equally faultless, and do not stand in equali jure.  
Swartz negligently or confidingly permitted Little, the 
mortgagee, to retain the legal title conveyed by the mort
gage and the power of control over it. Little had thus the 
legal power and ostensibly a perfect right to discharge 
and release it. Leist, the purchaser, having no reason to 
suspect fraud, was justified in regarding the release 
legally imade by one who was ostensibly a proper party 
as an effectual discharge of the lien. And as between 
these parties, he who unwisely reposed confidence in Little 
and gave him the power to defraud should suffer the con
sequences." So in the case at bar, appellant by failing to 
take and place of record an assignment from Edgar, the 
vendor, of his lien pro tanto, put it into the power of Ed
gar to induce Mrs. Wiltse to loan him the money, which 
he did. It follows, therefore, that the judgment of the 
trial court in giving Mrs. Wiltse a lien superior to that of 
appellant was right, and should be affirmed.  

The trial court gave Ellis F. Prine a fourth lien upon
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the premises. This portion of the decree is erroneous.  
All that has been said upon the question of priorities as 
between Mrs. Wiltse and appellant bank applies with 
equal force to the lien of Prine, and there is no doubt that 
the lien of Mrs. Wiltse is prior and superior to that of 
both Prine and the bank. Prine, however, took an as
signment of the purchase-money note from Edgar prior to 
the transcripting of the judgment obtained by Palmer 
against Edgar. The bank took its assignment of the 
purchase money notes from Edgar after Palmer's judg
ment had been duly transcripted to the district court. As 
Palmer does not stand in the relation of a bona-fide pur
chaser, or of a mortgagee without notice, and as his 
interest attaches simply to the interest that the vendor 
Edgar still retained in the purchase price due on the 
land, the lien of Prine, in the absence of intervening 
equities, would be superior to that of Palmer, the judg
ment creditor, while the lien of the appellant bank would 
be junior to such judgment lien. But it is a logical im
possibility to give Prine a lien superior to that of Palmer, 
and inferior to that of Mrs. Wiltse, while giving the latter 
a lien junior to that of Palmer. The question would not be 
free from difficulty if Mrs. Wiltse and Prine were in equali 
jure. But this is not the case. Mrs. Wiltse is just as 
clearly entitled to priority over Prine, as Palmer is en
titled to priority over Mrs. Wiltse; and the injustice of 
inverting the order of priority as between Prine and Mrs.  
Wiltse in order to give to Prine's lien a priority over that 
of Palmer, is manifest when it is remembered that Prine 
had it in his power to prevent such injustice, by procur
ing, as he should have done, an assignment pro tcnto of 
the security held by his assignor, Edgar, for the purchase 
money note, and recording the same, so that Mrs. Wiltse 
might have acted with reference to his interest. Having 
failed to do this, Mrs. Wiltse is entitled to have satisfac
tion of her lien out of the available funds, undiminished 
by the prior payment of a secret equity, held by Prine, 
regarding which the records, upon which she had a right
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to rely, were silent. But it does not follow that this 
laches on the part of Prine, by which he lost his priority 
over the lien of Palmer's judgment, should subject his 
lien to that of appellant bank. The latter and Prine are 
both purchasers in part of a series of notes secured by the 
same instrument; as to Mrs. Wiltse, they are both in pari 
delicto; and it follows that their liens should prorate; 
and the decree of the trial court, in so far as it subjects 
the lien of Prine to that of the bank, is erroneous. By 
the decree of the trial court, no notice was taken of the 
rights of Nutter, the vendee. It is disclosed by the record 
that immediately upon making the purchase, Nutter 
placed of record his bond for a deed, and went into pos
session of the premises, and has remained in possession 
ever since. All parties to the record are chargeable with 
notice of his possession, the nature of his title, and the 
remainder of the purchase price due from him to his 
grantor. He has made a number of payments on the pur
chase price for the premises, but the amount remaining 
due from him we will not attempt to determine at this 
time. The decree of the trial court should have deter
mined the amount due from Nutter under his contract of 
purchase, with interest thereon, together with the taxes 
he should have paid; and he should, within a short time, 
to be fixed by the court, be permitted to pay into court 
such amount, to be distributed in satisfaction of the liens 
of the various parties to the case as hereinbefore deter
mined.  

It is therefore recommended that the judgment be re
versed, with directions to the trial court to give to Jerome 
Wiltse a first lien for the amount due him on his tax-sale 
certificate; to Leroy Palmer a second lien for the amount 
of his judgment; to Mary L. Wiltse a third lien for the 
amount due her upon her moftgage; and after these vari
ous liens are satisfied, the liens of Ellis F. Prine and ap
pellant bank should prorate; and to determine the 
amount due from William T. Nutter, and require the same
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to be paid into court within a short time, to be fixed; the 
money to be applied as hereinbefore directed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, with directions to the trial court to give 
to Jerome Wiltse a first lien for the amount due him on 
his tax-sale certificate; to Leroy Palmer a second lien for 
the amount of his judgment; to Mary L. Wiltse a third 
lien for the amount due her upon her mortgage; and 
after these various liens are satisfied, the liens of Ellis F.  
Prine and appellant bank should prorate; and to deter
mine the amount due from William T. Nutter, and to re
quire the same to be paid into court within a short time, 
to be fixed; the money to be applied as hereinbefore di
rected.  

JUDGMENT ACCORDINGLY.  

CITY OF LINCOLN, APPELLANT, V. JENNIE C. BELL, APPELLEE.  

FILED JULY 1, 1902. No. 11,839.  

Commissioner's opinion, Department No. 1.  

1. Bill of Exceptions: PETITION IN EQUITY: NEW TRIAL: LOST RECORD.  

Where a bill of exceptions has been duly settled, allowed and 
filed with the clerk, a new trial will not be granted in an action 
at law upon a petition in equity, where it is not made to appear 
that the lost bill can not be supplied as other lost records.  

2. - : NEW TRIAL: QUERE. , Whether a court of equity will grant 
a new trial in an action at law on account of the loss of a bill 
of exceptions duly settled, allowed and filed with the clerk, 
quwcre.  

3. Petition. Petition examined, and held not to state facts sufficient 
to entitle plaintiff to equitable relief.  

4. Evidence. Evidence examined, and ield sufficient to sustain the 
finding and judgment of the trial court.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. A/fired.
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Edmund C. Strode and D. J. Flaherty, for appellant.  

Lionel C. Burr and Elner E. Spencer, contra.  

KIRKPATRICK, C.  

This is an appeal on behalf of the city of Lincoln from 
an order and judgment of the district court for Lancaster 
county, dismissing its petition in eq'uity for a new trial 
in the case of Jennie C. Bell against the city of Lincoln.  
The record, briefly stated, discloses that on the 28th day 
of April, 1899, Jennie -C. Bell brought her action in the 
district court of Lancaster county against the city of 
Lincoln to recover the sum of $15,000, alleged to be due 
her for injuries received by reason of falling on a side
walk in the city of Lincoln. An answer was filed by the 
city, trial was had, and on September 15, 1899, a verdict 
was rendered in favor of Jennie C. Bell and against the 
city of Lincoln for $2,500. A motion for a new trial on 
behalf of the city was overruled, and judgment entered 
in the sum of $2,500. Forty days, which were subse
quently extended to eighty, were given the city within 
which to serve a bill of exceptions. Within the time fixed 
by the trial court the bill of exceptions was served, and 
subsequently settled and allowed, and was filed in the 
office of the clerk of the district court, and became a part 
of the records in the case. Some time subsequent to the 
filing of the bill of exceptions, and prior to the expiration 
of the year within which error proceedings were required 
to be brought in this court, it was discovered that the bill 
of exceptions was lost or mislaid; at least, it could not 
be found in the office of the clerk of the district court.  
Thereupon on the 28th day of August, 1900, and before the 
expiration of the year, the city of Lincoln filed a petition 
in equity in the district court, asking for a new trial in 
the case at law wherein Jennie C. Bell had recovered her 
judgment, upon the ground that the bill of exceptions had 
been lost. To this petition an answer was interposed by 
Jennie C. Bell, which, among other things, pleaded that
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pursuant to a resolution of the city council directing the 
city attorney to file a waiver of error in the said case in 
consideration of the appellee filling a remittitur or release 
of $200 on the judgment, such waiver and remittitur were 
duly filed, and the city was estopped from prosecuting its 
proceedings for a new trial. To this answer a reply was 
filed on behalf of the city, in which it was alleged that 
the action of the city council in authorizing the filing of 
a waiver of error was at a subsequent meeting of the 
council rescinded, and that the city attorney was notified 
not to file such waiver, and further alleged that the city 
made no claim on account of such remittitur.  

In our view of the case it will not be necessary to con
sider the effect to be given to the filing of the waiver of 
error, and of the attempted remittitur of a portion of the 
judgment. The sole question requiring consideration in 
brief of appellant, the city of Lincoln, is whether, under 
the pleadings and the evidence in the record before us, 
appelrant was entitled to a new trial in the action at law.  
The petition filed by appellant, omitting formal parts and 
such allegations as are not material for consideration, 
alleges that the bill of exceptions in the law case had been 
duly served, settled and allowed, and filed for record with 
the clerk of the district court; and, in addition thereto, 
pleaded its cause of action in the words following: 

"That this plaintiff is advised and informed by said 
clerk that said bill of exceptions can not be found, and 
that the same is lost, so far as is known by said clerk or 
your petitioner; that this plaintiff has made repeated 
demands of the said clerk for the delivery of said bill of 
exceptions, but said clerk has at all times, when so re
quested, been unable to produce the same or deliver the 
same to this plaintiff; that this plaintiff has in no way 
been negligent in the matter of preserving or caring for 
said bill of exceptions, and it is in no way responsible for, 
and in no way contributed to the loss of the same.  

"Plaintiff alleges and charges the fact to be that there 
was prejudicial error in the trial of said cause; that in 

30
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the judgment of its counsel, said cause would have been 
reversed by the supreme court of the state upon errors 
assigned in its motion for a new trial, and which would 
have been made the basis of a petition in error, and that in 
the judgment of its counsel the judgment of the trial court 
entered upon the verdict of the jury in said cause would 
have been set aside by the supreme court of Nebraska and 
said cause reversed and remanded for further proceedings 
therein, had this plaintiff been permitted to proceed with 
the error proceedings so instituted in said cause. Plain
tiff says that on account of the loss of said bill of excep
tions, it is unable to proceed further in said error proceed
ings, and will be unable to prosecute error to the supreme 
court in said cause, and will be denied the right to prose
cute error to the supreme court or to appeal said case; 
that unless said judgment be set aside and a new trial 
granted by this court, said judgment of the trial court in 
said cause- will become final and conclusive, and this 
plaintiff will be obliged to pay the same, and will by 
reason of the loss of said bill of exceptions as herein 
alleged, be deprived of the right to appeal or the right to 
prosecute error to the supreme court from the proceed
ings of said trial in said case, and will suffer great irrep
arable damage and injury, for all of which this plaintiff 
has no adequate remedy at law." 

To the sufficiency of this petition a demurrer was inter
posed by appellee, which was by the trial court overruled.  
The question of the sufficiency of the petition was again 
presented by an objection at the commencement of the 
trial to the introduction of any evidence.  

After a careful examination of the petition, the material 
paragraphs of which have been quoted, we are of opinion 
that it wholly failed to state facts sufficient to entitle ap
pellant to a new trial in the law case. The bill does not 
even contain a direct allegation that the bill of exceptions 
is lost. Nor does it contain an allegation that the lost 
bill of exceptions, if indeed it be lost, can not be easily 
supplied. Under the laws of this state, a bill of excep-
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tions, after being duly allowed, must be filed with the clerk 
of the district court, and thereupon becomes a part of the 
records of the court. First Nat. Bank of Denver v. Lowrey, 
36 Nebr., 290; Aultman v. Patterson, 14 Nebr., 57. And 
we are unable to see any valid reason why the bill of excep
tions, after being settled and filed, and thereafter lost, can 
not be supplied the same as any other lost record of the 
court. In either case the principle would be the same, and 
while it might be more difficult to substitute a copy of a 
bill of exceptions for one lost, yet ordinarily no difficulty in 
doing so would arise. In the case at bar there is nothing 
in the petition to show that a copy of the bill of exceptions 
could not have been easily supplied. The limit of time 
within which error proceedings must have been prose
cuted had not yet expired when this suit was instituted; 
and had appellant duly filed in this court a transcript 
and petition in error, and by proper motion brought the 
matter of the lost bill of exceptions to the attention of the 
trial court, there is no doubt whatever that the lost bill 
might have been supplied. It is, therefore, clear that the 
petition does not state facts entitling appellant to the 
relief prayed for-first, because it is not pleaded that the 
bill of exceptions is lost; and, second, because of the fail
ure to plead its inability, by a proper proceeding, to sup
ply the bill, if lost.  

From a careful examination of the evidence in the case, 
we are satisfied that in this regard also appellant has 
failed to show itself entitled to relief. From the evidence 
the trial court was justified in finding that if the bill was 
mislaid or lost, it was on account of the fault and negli
gence of the city officers. Again, it fairly appears from 
the evidence that appellee, the next day after the com
mencement of this suit, offered to stipulate with the attor
ney for the city that a copy of the lost bill of exceptions 
be substituted. It is also very apparent that the official 
reporter stood ready to supply the bill of exceptions from 
his notes on payment by the city of his legal fees therefor.  
While this is not clearly established by positive evidence,
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yet it is established that the reporter presented to the 
attorney for the city a bill covering the amount for which 
he was ready to furnish a second copy of the evidence.  

The trial court found that the bill filed by the city ask
ing a new trial was without equity, and this finding, in 
our opinion, is abundantly sustained by the evidence in 
the record. The power of the district court, upon a bill 
in equity in a proper case, to grant a new trial may be 
regarded as settled in this state. Munro v. Callahan., 55 
Nebr., 75. Barr v. Post, 59 Nebr., 361. It is also settled 
that such new trial may be granted because the party 
complaining, without fault on his part, has been deprived 
of the right to a settlement and allowance of a bill of ex
ceptions. Mathews v. Mulford, 53 Nebr., 252. But we are 
not inclined to extend the rule, and say that a. party may 
obtain a new trial even after the allowance and settle
ment of a bill of exceptions, and such bill has been duly 
filed and become a part of the records of the court; es
pecially where it is apparent that by a reasonable effort 
the record claimed to be lost might be supplied. The 
judgment of the trial court is right, and it is therefore 
recommended that the same be affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

NUCKOLLS COUNTY V. WILLIAM M. PEEBLER.  

FILED JULY 1, 1902. No. 11,966.  

Commissioner's opinion, Department No. 1.  

Public Officer: CoMrPENSATION: ADDITIONAL DUTIEs. A public officer 
must perform the duties of his office for the compensation fixed 
by law; and if the legislature by statute imposes additional 
duties upon him, but provides no additional compensation there
for, such extra work must be performed gratuitously.
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ERROR from the district court for Nuckolls county.  

Tried below before STUBBS, J. Reversed.  

E. D. Brown, for plaintiff in error.  

H. H. Mauck and F. H. Stubbs, contra.  

KIRKPATRICK, C.  

This is an action brought by William M. Peebler, who 

was county judge of Nuckolls county, against the county 

of Nuckolls, to recover the sum of $32.05, alleged to be due 

him for services performed in and about the appointment 

of judges and clerks of election for the year 1898. The 

claim was filed before the county commissioners by 
Peebler, duly verified, and set out certain items claimed 

to be due for services rendered. The claim filed was in the 

following language: 
"To Wm. M. Peebler, County Judge; 1898, Oct. 12, 

To 95 certificates to clerks and judges of election at 25 

cents each, $22.50; To 19 certificates to the county clerk 

of appointment of clerks and judges of election at 25 cents 

each, $4.75; To filing 48 certificates of nominations of 

clerks and judges of election at 10 cents each, $4.80; 

total, $32.05." 
This claim was wholly disallowed by the county board, 

from which an appeal was duly prosecuted by defendant 

in error to the district court, where a petition was filed 

setting up that he was the county judge, and had per

formed the services alleged, and presented the same claim 

upon which action was taken by the county board. To 

this petition a general demurrer was interposed by the 

county, which was by the district court overruled; the 

county electing to stand upon its demurrer. A judgment 

was entered in favor of Peebler for the full amount 

claimed by him, and from this judgment the county prose

cutes error to this court. 
It is not claimed by defendant in error that the statute, 

in express language, authorizes the allowance to the
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county judge of the fees which he claims; but it is con
tended that under the terms of section 8, chapter 28, Com
piled Statutes, providing for fees for county judges, 
the items claimed should have been allowed. After a care
ful examination of the question presented, we are of 
opinion that this contention can not be sustained. There 
can be no doubt that it is within the power of the legis
lature, from time to time, to require at the hands of the 
county judge the performance of additional duties, and 
that unless, by the terms of the statute, compensation for 
such added duties is provided, they must be performed 
without extra charge. In the case of State v. Sliver, 9 
Nebr., 85, 88, it was said: "A public officer must dis
charge all the duties pertaining to his office for the com
pensation allowed by law, and will not be allowed compen
sation for extra work unless it is authorized by statute." 
This rule has been adhered to in Bayha v. Webster 
County, 18 Nebr., 131; Stoner v. Keith County, 48 Nebr., 
279. Agiin, in State v. Meserve, 58 Nebr., 451, this court, 
speaking by SULLIVAN, present chief justice, said: "A 
public officer must perform every service required of him 
by law, and he must look to the statute for his compensa
tion. If it provides none, then the services are gratui
tous." The question whether or not defendant in error 
was required to perform all the acts he did in relation to 
the matter is not presented in this case, and will not be 
decided. But there can be no doubt that no provision is 
made in the statute providing for fees to be paid to the 
county judge for performance of the services rendered.  

The judgment of the trial court in overruling the de
murrer is wrong,, and it is therefore recommended that the 
same be reversed, and the cause dismissed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
and the cause dismissed.  

REVERSED AND DISMISSED.
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ENDELL N. LEAKE V. Lucy A. LucAs.* 

FILED JULY 1, 1902. No. 11,864.  

Commissioner's opinion, Department No. 2.  

1. Husband and Wife: LIABILITY OF WIFE FOR MAINTENANCE OF SICK 

HUSBAND. When a husband is actually a part of the family, 

living with it as such, and is temporarily helpless and incapaci

tated by illness, his maintenance and support, including neces

sary medical attendance, comes fairly within the rule of the 

statute which makes the wife liable as surety for necessaries 

furnished the family.  

2. - : - : FOREIGN JUDGMENT AGAINST: RETURN OF EXECUTION 

NULLA BONA: CONDITION PRECEDENT. In such case, where the 

husband and family, including the wife, remove to a sister 

state, and no judgment can be obtained against him in this 

state, the obtaining of a judgment against him in the courts 

where he resides, causing an execution to issue thereon, and 

having it returned. unsatisfied, is a sufficient compliance with 

the provisions oaf section 1, chapter 53, of the Compiled Stat

utes, to sustain an action against the wife to recover for such 

medical attendance.  

ERRoR from the district court for Dodge county. Tried 

below before HOLLENBECK, J. Reversed.  

Courtright & Sidner, for plaintiff in error.  

Dolezal, Cook & Cook, contra,.  

BARNES, C.  

On the 23d day of February, 1900, the plaintiff com
menced a suit in the district court for Dodge county 
against the defendant by filing the following petition 
(omitting title) 

"Comes now the plaintiff and for cause of action herein 

states: 
"1st. The plaintiff is now and for more than seven years 

last past has been a duly authorized and practicing physi
cian in Fremont, Dodge county, Nebraska.  

*Rehearing allowed. Reversal adhered to. See opinion, page 365, 
post.
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"2d. During the year 1896 and early part of 1897 the 
plaintiff herein furnished medicine and medical attend
ance to William A. Lucas for and at the request of 
William A. Lucas, in said county, which medicine and 
medical attendance was of the value and agreed price of 
$38.50.  

"3d. Thereafter on October 31, '1899, judgment was 
recovered against said William A. Lucas by the plaintiff 
herein for $38.50 in Howells county, Missouri, where said 
defendant and William A. Lucas her husband, then re
sided and where they still reside.  

"4th. Thereupon a transcript of said judgment was 
filed in the circuit court of said Howells county, Missouri, 
the same being a court of general jurisdiction and of the 
same jurisdiction and powers as the district court of 
Nebraska, and an execution issued thereon commanding 
the sheriff of said county to levy the same upon the goods, 
chattels, lands and tenements of said William A. Lucas.  
Said execution was thereafter returned by the said 
sheriff with his return thereon showing no property, 
goods, chattels, lands or tenements of said William A.  
Lucas could be found in said county upon which to levy.  

"5th. The defendant herein is, and for inore than ten 
years last past has been the wife of said William A. Lucas.  
And at the time of furnishing said medicine and medical 
attendance the defendant herein and the said William 
A. Lucas were living together in Fremont, Nebraska, as 
husband and wife.  

"6th. Said medicine and medical attendance were neces
sary for the defendant's family.  

"7th. No part of said judgment and no part of the value 
of said medicine and medical attendance has been paid 
and the whole thereof is now due and payable.  

"8th. There is now due and unpaid from defendant to 
plaintiff upon said judgment and for said medicine and 
medical attendance the sum of $38.50 and interest thereon 
from July 1, 1897.  

"9th. At the time of furnishing said medicine and medi-
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cal attendance the defendant was the owner and held 
a fee title to lots four, five and six, blo.ck three of East 
Side addition to the city of Fremont in Dodge county, 
Nebraska, and pledged said property for the payment of 
said debt.  

"10th. Neither the defendant nor said William A. Lucas 
have any personal property within Dodge county, Ne

braska, nor within the state of Nebraska, and the said 

William A. Lucas has no real estate in Dodge county, 
Nebraska, nor in the state of Nebraska.  

"Wherefore plaintiff asks judgment against the defend

ant for the sum of $38.50 with interest thereon at seven 

per cent. per annum from July 1, 1897, and costs, and that 

said judgment be decreed to be a lien upon said real 

estate, and for such other and further relief as equity 

may require." 
At the same time he procured an attachment to be 

issued and levied upon the property of the defendant, 
situated in said county, and thereupon obtained service 

against her by publication. She appeared in the case, and 
filed a general demurrer, which was overruled, and there

after she filed an answer to the petition, in which she ad

mitted the third and fourth paragraphs thereof, and 

denied all of the other allegations therein contained. She 

further answered as follows: "Further answering for 
another and further defense this defendant avers the 

property in this action attached being lot 4 of block 3, 
of East Side addition to the city of Fremont, lot 5 in said 

block 3 and lot 6 in said block 3 is the sole and separate 

property of the defendant, and was acquired by her 
through and by means of a conveyance of the same to her 

from persons other than her said husband, William A.  

Lucas; and that the same is not liable for the debts of the 

said William A. Lucas." Upon the issues thus made the 

cause was tried to a jury. At the close of all of the evi

dence the court held that the medical services, which were 

the basis of the plaintiff's cause of action, were not neces

saries furnished the family of the said defendant; that
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the plaintiff had not complied with the law, and first 
obtained a judgment against the husband for the 
indebtedness sued on in this action, and had an execution 
issued and the same returned unsatisfied for want of 
goods, chattels, lands and tenements whereon to levy and 
make the same, and thereupon directed the jury to return 
a verdict for the defendant, which was accordingly done.  
The plaintiff's motion for a new trial being overruled, he 
brought the case here on a petition in error. The evidence 
sustained all of the allegations of the petition, except the 
one which charged that the defendant had pledged her 
separate property for the payment of the debt. Upon that 
point the evidence shows that the husband made the re
quest for the services.  

1. The plaintiff contends that the medical attendance 
and services in question furnished by him to the defend
ant's husband, were necessaries furnished the family of 
the defendant, within the meaning of section 1, chapter 
53, of our statutes. It was established on the trial that 
at the time the plaintiff attended the defendant's husband 
they resided together at their home in Fremont, Dodge 
county, Nebraska, and were maintaining their home and 
family relations as husband and wife; that the members of 
the family were William A. Lucas, his wife, the defendant 
herein, and defendant's mother; that the said Lucas was 
ill with rheumatism and unable to get about or help him
self in any particular. It would seem that the medical 
attendance necessary to cure defendant's husband of his 
illness and thus place him in a position to labor, and sup
port the family, herself included, was a necessary fur
nished for its benefit. The husband, although the head of 
the family, while living with his wife, maintaining the 
family relations and keeping up the home, is certainly a 
part and a member of it. There can be no doubt but that 
the defendant would be liable as surety for her husband 
for the necessary food furnished the family, himself in
eluded. It would seem to be necessary, and for the benefit 
of the family, that the husband be cured of his temporary
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illness so as to be able to earn the means with which to 
pay for such food, and thus relieve the defendant of that 
charge. We do not intend to establish a rule of law by 
which we shall be conclusively bound in such cases here
after, for every decision upon this question must neces
sarily be largely governed by the facts existing in the par
ticular case in which it is rendered. In this case we are 
unable to see why defendant should not be held liable as 
surety for necessary medical attendance furnished to her 
husband when temporarily disabled by illness. In the 
case of Wailing v. Toll, 9 Johns. [N. Y.], 141, it was held 
that medicine and medical attendance was a family neces
sary. In that case the medicine and attendance had been 
furnished by the plaintiff to a daughter while she was a 
minor living with her father. The court held that the 
father was liable therefor, notwithstanding the medicine 
and attendance had not been requested by him, because it 
was a family necessary. The statutes of the state of Iowa 
make a husband and wife jointly liable for the necessary 
family expense. In the case of Murdy v. Skyles, 70 N. W.  
Rep. [Ia.], 714, the supreme court of that state held that a 
claim for medical services rendered the husband was a 
family expense, for which the husband and wife were 
jointly and severally liable. This is the first time this ques
tion has been before us, and we find but little authority 
upon it elsewhere. We ought to give the statute a reason
able construction, and we therefore hold, under the facts in 
this particular case, that when the husband is actually a 
part of the family, living with it as such, and is for some 
reason temporarily incapacitated by illness, his mainte
nance and support, including medical attendance, comes 
fairly within the rule of the statute which makes the wife 
liable as his surety therefor.  

2. Plaintiff claims that he has complied with the stat
ute; that he procured a judgment against the defendant's 
husband; caused an execution to be issued thereon; and 
that the officer had returned the same unsatisfied, for 
want of goods and chattels, lands and tenements whereon
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to levy and collect the same,-and thus fixed the defend
ant's liability before he commenced this suit. It was es
tablished upon the trial that shortly after the medical at
tendance was furnished to defendant's husband he recov
ered, and, with the defendant and the rest of the family, 
moved to the state of Missouri; that they made a home 
there, continued the family relations, and were living in 
said state at the time this action was commenced; that 
the husband owns no property in this state; that no action 
can be commenced or judgment obtained against him here, 
because no service of summons can be made upon him 
which will give the courts of this state jurisdiction to 
render a judgment against him. It is apparent, then, that 
it would be an impossibility for the plaintiff to obtain a 
judgment against the defendant's husband in this state.  
A judgment was regularly obtained against him in the 
state where he resides, and was transcripted to the proper 
court, and an execution was issued thereon, which was 
returned by the proper officer unsatisfied for want of 
goods and chattels, lands and tenements whereon to levy 
and make the same. Strictly speaking, this judgment is 
not a judgment in this state until suit is brought thereon 
as the judgment of a sister state, and the same has been 
reduced to a judgment here. It is clear that this can not 
be done, because, as we have stated, there is no way to get 
service on the judgment debtor in this state. The plain
tiff, therefore, has exhausted every remedy and taken 
every proceeding open to him against the husband of the 
defendant. It further appears that the defendant owns 
all of the property possessed by the family, and has the 
title to the real estate attached in this action. It remains 
for us to determine whether or not there has been such a 
compliance with the statute as will support this action.  
A judgment obtained in the state of Missouri is as much 
a judgment as though obtained in the courts of this state.  
It is true, it is not a judgment of the courts of this state 
until an action has been brought thereon, and some court 
in this state has rendered judgment in such action. In
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such an action the judgment of the court of the sister state 
is recognized as having such force that practically no de
fense can be made against it but the defense of fraud in 
obtaining it. Again, the constitution requires the courts 
of this state to give full faith and credit to the judgments 
of the courts of our sister states. The maxim that the law 
does not compel the impossible applies with much force 
in this case. We ought to give the statute a fair, common
sense construction. When it says a judgment shall be ob
tained and an execution issued and returned unsatisfied, 
it should be held to mean that a judgment shall be ob
tained in the place or jurisdiction where it can be ob
tained; there is nothing in the terms of the statute itself 
which would seem to require us to hold otherwise.  

We therefore hold that there has been sufficient com
pliance with the requirements of section 1, chapter 53, of 
our statutes, to authorize the plaintiff to maintain this 
action against the defendant; that the trial court erred in 
directing the jury to return a verdict for the defendant.  
We therefore recommend that the judgment of the dis
trict court be reversed and the cause remanded for a new 
trial.  

POUND, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for a new trial.  

REVERSED AND REMANDED.  

The following opinion on rehearing was filed on March 
4, 1903: 

Commissioner's opinion, Department No. 3.  

1. Husband and Wife: MEDICAL ATTENDANCE: FAMILY NECESSITY: 
STATUTE. The husband, while living with his wife, is part of 
the family, and medical attendance of which he stands in need 

is a family necessity, within the meaning of section 1, chapter 
53, of our Compiled Statutes.

VOL. 65] JANUARY TERM, 1902. 365



Leake v. Lucas.  

2. REMOVAL TO SISTER STATE: JUDG
MENT AGAINST HUSBAND: EXECUrTON: RETURN NULLA BONA.  
Where medical attendance is furnished the husband under the 
circumstances mentioned in the first headnote, and while the 
family are residing in this state, and the family afterward re
move to a sister state, a judgment against the husband in the 
state to which he has removed, and the return of an execution 
unsatisfied, is a sufficient compliance with our statute to entitle 
the creditor to proceed against the wife for the collection of 
his demand.  

DUFFIE, C.  

The former opinion, delivered by Commissioner BARNES, 
of the Secpnd Department, will be found on page 359, ante, 
and is so full in its statement of the facts that nothing fur
ther in that respect is needed. The statute before us for 
construction is in the following words: "The property,real 
and personal, which any woman in this state may own at 
the time of her marriage, and the rents, issues, profits, or 
proceeds thereof, and any real, personal, or mixed prop
erty, which shall come to her by descent, devise or the gift 
of any person except her husband, or which she shall ac
quire by purchase or otherwise, shall remain her sole and 
separate property, notwithstanding her marriage, and 
shall not be subject to the disposal of her husband, or lia
ble for his debts; Provided, That all property of a mar
ried woman not exempt by law from sale on execution or 
attachment shall be liable for the. payment of all debts 
contracted for necessaries furnished the family of said 
married woman after execution against the husband for 
such indebtedness has been returned unsatisfied for want 
of goods and chattels, lands, and tenements whereon to 
levy and make the same." Compiled Statutes, ch. 53, sec.  
1. As we understand from brief and oral argument of 
counsel for defendant in error, two objections are urged 
against the construction given to the statute in the former 
opinion: First, that it is erroneous in holding that it was 
intended to make the property of the wife liable for neces
saries furnished the husband alone, and for his individual 
use; second, that it is wrong in holding that the return of

366 NEBRASKA REPORTS. [VOL. 65



Leake v. Lucas.  

an unsatisfied execution against the husband on d judg
ment rendered against him by a court of a sister state, is 
a compliance with the statutory requirement relating to 
proceedings to first collect from the husband. After a 
failure to collect from the husband, the property of a mar

ried woman not exempt by law from sale on execution or 
attachment shall be liable for the payment of all debts 
contracted for necessaries furnished the family of said 

married woman. So reads the statute. Who constitutes 
her family? Webster defines a family as "a collective 

body of persons who live in one house and under one man
agement." The supreme court of Connecticut says that 

in a broad sense the word "family" may include all the 

person's children whether living with him or not, and even 

other relatives; but in a more limited sense it includes only 

those who are living together as one household. Hart v.  

Goldsnith, 51 Conn., 479. In its limited sense the word 

"family" signifies the father, mother and children. Galli

gar v. Payne, 34 La. Ann., 1057. In the present case there 

is no need to determine the exact sense in which the word 

"family" is used in the statute under consideration, be

cause it includes the father, mother and children of the 

household in its most limited signification. There can 

be no doubt that the word "family" includes the husband, 
and that "necessaries" furnished him for his individual 

use, are furnished the family within the meaning of the 

statute. That medical attendance furnished the husband 

alone is a family necessary is held in the following cases: 

Cole v. Bentley, 26 Ill. App., 260; Walcott v. Hoffman, 
30 Ill. App., 77.  

The defendant in error relies largely on Gabriel v.  

Mullen, 30 Mo. App., 464, in support of her theory that 

medical services rendered exclusively to the husband are 

not "necessaries for the wife or family," within the 

meaning of the Missouri statute, which is practically like 

our own except in the method provided for enforcing the 

claim against the property of the wife. Even if the rea

soning in that case were satisfactory, it can no longer be
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regarded as an authority upon the question, the case hav
ing been certified to the supreme court, where the opinion 
of the appellate court was disapproved, and the rule an
nounced that "medical services to the husband and chil
dren are 'necessaries for the family' within the meaning 
of that statute." Gabriel v. Mullen,, 111 Mo., 119. Neither 
can we see anything inequitable in the law. It must be 
borne in mind that this statute is a part of the law relat
ing to married women, and defining their property rights.  
Prior to the enactment of chapter 53 of our statute all the 
personal property of the wife, the income from her real 
estate, passed to the husband on her marriage, and became 
liable for his debts of every description. That the 
legislature, in giving her absolute title to the property 
owned by her at the date of her marriage, and exempting 
it from liability for the payment of her husband's general 
indebtedness, should leave it liable for debts contracted 
for "necessaries for the family" which the husband is un
able to pay is not unreasonable. The husband can not 
subject her separate estate to liability for debts contracted 
by him in riotous living, or for anything but necessaries 
furnished the family, and for these equity and justice re
quire that she should pay when the husband is unable to 
do so, rather than require that a stranger or the public 
should assume the burden.  

2. Was a judgment against the huband obtained in Mis
souri, and the return of an execution unsatisfied "for want 
of goods, chattels, lands and tenements whereon to levy 
and make the same," a sufficient compliance with our stat
ute before proceeding against the wife to collect the in
debtedness? We think it was. It must be borne in mind 
that the debt was contracted while the husband and wife 
were residents of Nebraska. Had they remained resi
dents of this state, and an unsuccessful attempt been 
made in the courts of this state to enforce the debt against 
the husband, no question is made that the property of the 
wife would be liable. The husband had no property here 
which could be reached by the process of our courts, and
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the necessities of the case compelled the plaintiff to resort 
to the court in Missouri to obtain judgiient against the 
husband. It is said that the holding in the former opinion 
"enlarges the liability of the wife, and makes her liable 
in this state on a chose in action against the husband." 
That a foreign judgment is a mere chose in action in the 
sense that it, must be sued on in this state can not be 
denied; but we think that the defendant in error misap
prehends the purpose of our statute in requiring an un
successful attempt to be made by the creditor to first col
lect from the husband before resorting to the property of 
the wife. The action is not on the judgment, but on the 
original debt. The judgment and return upon the execu
tion are evidence merely that the husband has no prop
erty, and can not pay. The husband is primarily liable 
for the support of the family. It was the intention of the 
legislature to require the creditor to enforce this liability, 
against him if he had property which could be reached.  
The best evidence that the husband could not be made to 
respond is a judgment and the return of an unsatisfied 
execution. We think that such proceeding against the 
husband was required as evidence that the creditor had 
made a bona-fide and unsuccessful attempt to collect his de
mand from the party primarily liable therefor. For this 
purpose a judgment and an unsatisfied execution returned 
thereon from a court in Missouri is of equal weight with 
a domestic judgment on which execution has issued and 
been returned unsatisfied for want of property on which 
to levy.  

We are satisfied that the former opinion was right, and 
that it should be adhered to.  

AMAlEs and ALBERT, CO., concur.  

By the Court: For the reasons above stated the former 
opinion in this case is adhered to.

31
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FREMONT CARRIAGE MANUFACTURING COMPANY V. CHRIS 

THOMSEN.  

FILED JULY 1, 1902. No. 11,890.  

Commissioner's opinion, Department No. 2.  

1. Corporation: STocK: STATUTE: DEALING IN ITS OWN STOCK. A 
corporation, when not prohibited by its articles or by statute, 
may buy and sell its own stock, and hold, reissue or retire 
the same, provided such act is done in entire good faith and 
in no manner injures the rights of its creditors or its stock
holders.  

2. Contract: NON ULTRA VIRES: RIGHTS OF PURCHASER. A contract 

with a corporation by which it sells certain of its shares of 
stock and agrees to repurchase the same upon the ha ppening 
of a certain specified event, is not vltra vires; and for a breach 
thereof the purchaser may recover of the corporation the 

amount agreed upon as the price of such repurchase.  

1. :----:BENEFITS RETAINED: REMAINDER REPUDIATED.  
Where such a contract has been made by the corporation, 
by and through its president and general manager, it vill 
not be permitted to receive and retain the benefits of. a 
portion thereaf and repudiate and reject the remainder. Citi
zens' Stae Bak v. Pence, 59 Nebr., 579.  

4. Corporation: SHARES OF STOCK: CONTRACT OF PURCHASE. A con

tract for the purchase of certain shares of stock in a corpora

tion and for the repurchase of the same upon the happening 
of a certain event, where it has been fully performed by one of 

the parties thereto, is not within the statute of frauds.  

5. - : AGENT: ACTS WHICH CREATE NO PERSONAL LIABILITY.  

Where one acting as the agent qf a corporation makes a 

contract on its behalf, which is binding upon it, his acts in 

that behalf create no individual or personal liability against him.  

ERRoR from the district court for Dodge county. Tried 
below before GRIMISON, J. Affirmed.  

Frank Dolezal, for plaintiff in error.  

Stinson & Martin, contra.  

BARNES, C.  

On the 6th day of February, 1899, Chris Thomsen 
filed his petition in the district court for Dodge county
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against the Fremont Carriage Manufacturing Company, 
a corporation duly organized and existing under the laws 
of this state, and one John Bunt, to recover the sum of 
$800, and interest thereon, from the 4th day of September, 
1897. It was alleged in his petition that the Fremont 
Carriage Manufacturing Company was a corporation, and 
that on or about the 1st day of February, 1894, he entered 
into a contract with the said Fremont Carriage Manufac
turing Company, by and through its president and gen
eral manager, John Bunt, and with the defendant John 
Bunt jointly and severally, by the terms of which it was 
agreed that the plaintiff should purchase eight shares of 
the capital stock of the Fremont Carriage Manufacturing 
Company from the defendants named in the petition, at 
the par value of $100 per share. And in consideration of 
such purchase the defendants agreed to furnish the plain
tiff employment in the shops of the said defendant com
pany, in the city of Fremont, Nebraska, at a salary of $35 
per month, which was to be increased as the ability of the 
plaintiff and the business of the corporation increased.  
It was alleged that it was further agreed between the 
parties that if the defendants should, at any time, desire 
to discharge the plaintiff, and terminate the contract to 
furnish him employment in the shops of said corporation, 
they might do so by purchasing from the plaintiff the 
eight shares of capital stock owned by him at par value; 
that on February 5, the plaintiff, under said contract, 
did purchase said shares of capital stock of the corpora
tion from the defendants, and paid therefor the sum of 
$800; that he commenced work in the shops under said 
agreement on or about the 5th of February, 1894, and at a 
salary of $35 per month; that about the first of April, 
1894, his salary was increased to $40 per month; that he 
continued to work, under said contract, for the defend
ants, until on or about the 4th of September, 1897, when 
the defendants, without any just cause, discharged him and 
broke said contract and refused to purchase from him 
the eight shares of capital stock of the corporation which
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were purchased by him and held under said contract; that 
the defendants have ever since, and still do, refuse to pur
chase from the plaintiff the said eight shares of capital 
stock, though he has often requested them so to do, and 
has tendered to them the said stock and demanded the 
payment of the money therefor. The petition concluded 
with a prayer for a judgment against the defendants for 
-the sum of $800, with interest thereon from the 4th of 
September, 1897, together with costs of the action. To 
this amended petition the Fremont Carriage Manufactur
ing Company filed an answer, admitting its incorpora
tion; admitted that it employed the plaintiff, and that 
plaintiff was in its employment for the time alleged in 
his petition. It also admitted the fact that it sold to the 
plaintiff the eight shares of its capital stock, but denied 
that either the employment or the sale of the stock were 
under the contract set forth in plaintiff's petition, and 
denied the contract set forth therein. It further alleged 
that its said shares of capital stock were sold to the plain
tiff without any condition to purchase or repurchase the 
same, and that, so far as the corporation was concerned, 
it nr-ver had any notice or knowledge and was never in
forued by any one that the stock was not sold absolutely 
and without condition. It further alleged that it had 
. d with its capital stock, and had accepted the moneys 

therefor from the plaintiff, in the belief and upon the re
liance that the same was sold absolutely and uncondition
ally, all of which said plaintiff knew at the time. It was 
further alleged that the stock was placed on sale, under 
and pursuant to an order of the board of directors; that 
it was sold absolutely and without condition; and that 
the sale was reported to the defendant as an absolute and 
unconditional sale, all of which was well known to the 
plaintiff at the time he took the said stock and paid the 
money therefor to the defendant. The separate answer of 
John Bunt denied every allegation contained in the peti
tion, except that the plaintiff purchased eight shares of 
the capital stock of the defendant the Fremont Carriage
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Manufacturing Company, which was admitted. It was 
also admitted that the plaintiff was in the employment of 
the company, but it was denied that said purchase of stock 
and said employment were under the contract set forth in 
the plaintiff's petition; and it was denied that there was 
in existence, at any time, the contract alleged in said peti
tion. It was further alleged in his answer that the Fre
mont Carriage Manufacturing Company is, and at all 
times therein mentioned was, a corporation duly organ
ized and existing under and by virtue of the laws of the 
state of Nebraska. It was also averred that the plaintiff, 
on or about the 5th of February, 1894, was employed by 
the defendant, the Fremont Carriage Manufacturing 

Company, and remained in the employ of said company 
until on or about the 4th of September, 1897; that in said 
hiring, and the contract therefor, he, the defendant Bunt, 
acted as the agent and employee of the said company, un

der orders given by the corporation, about the duties of 

the plaintiff in his employment; that he did not act at any 

time in his own individual capacity, all of which was well 

known at the time to the plaintiff. It was denied by said 

Bunt that he ever employed the plaintiff for himself, or 

in his own behalf, and it was denied that plaintiff ever 

performed any labor or duty for or on his behalf. It was 
further stated in said answer that the plaintiff purchased 

eight shares of the capital stock, of and from the defend

ant, the Fremont Carriage Manufacturing Company, at 

and for the price of $100 per share; that in making said 

contract of sale between said company and said plaintiff, 
he, said Bunt, acted solely as the agent and on behalf of 

said company, and in nowise for himself, all of which 

was, at the time, known to the plaintiff, as also the exist

ence and scope of authority of said agent; that such cap

ital stock was the property of said company, and not his 

property, which was well known to the plaintiff; that the 

moneys paid for said stock were paid to the company, and 

that he, the defendant, received no part thereof; that the 

capital stock was sold to the plaintiff absolutely, and
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without any condition of repurchase. To these answers, 
Thomsen filed the proper replies, and upon the issues thus 
joined the cause was tried to a jury. After the introduc
tion of the evidence, on the motion of the defendant John 
Bunt, the court dismissed the action as to him, and the 
trial proceeded against the Fremont Carriage Manufact
uring Company. Thereupon the carriage company filed 
a motion asking the court to direct the jury to return a 
verdict in its favor, which was overruled, and the cause 
was submitted to the jury. A verdict was returned for 
Thomsen against the carriage manufacturing company 
for the sum of $899.24. A motion for a new trial was filed 
and overruled, and the carriage company prosecuted error 
to this court. Thomsen excepted to the order and judg
ment of the court dismissing the case as to the defendant 
John Bhtnt; filed a motion for a new trial, which was 
overruled; and after the case was brought to this court he 
filed a cross-petition in error herein. Hereafter the Fre
mont Carriage Manufacturing Company will be called 
the plaintiff, and Thomsen will be called the defendant.  

1. The only assignment of error presented in plaintiff's 
brief and argued orally by its counsel upon the hearing, 
is, that the court erred in overruling its motion and in 
not directing or instructing the jury to return a verdict in 
its favor. This requires us to first determine whether the 
evidence was sufficient to establish the contract or agree
ment, as alleged in the defendant's petition. On the trial, 
the defendant and his brother, John Thomsen, who was 
present at the time the agreement was entered into, both 
testified as to the matter, and their evidence was suffi
cient to establish the fact that the contract was made pre
cisely as it was set forth in the petition. John Bunt testi
fied for the plaintiff herein, and partially disputed the 
evidence of these tWo witnesses; yet he persisted in saying 
that he did not remember what was said in relation to the 
repurchase of the stock. Therefore the evidence was 
amply sufficient to establish the existence of the contract, 
and that question was properly submitted to the jury.
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We are next required to determine the question of the 
validity of the contract. If it is valid it would have been 
reversible error to refuse to submit the questions involved 
to the jury. Plaintiff contends that the contract was a 
secret agreement on the part of the plaintiff to purchase 
its own shares, and thus reduce the amount of its capital 
stock; that such an agreement was against public policy, 
was a fraud upon the stockholders and creditors, and 
therefore void. It is also urged that there was a lack of 
power on the part of plaintiff to enter into or perform 
its agreement. The overwhelming weight of authority is 
that, unless prohibited by the statute or its charter, a cor
poration may purchase its own shares of stock, to a rea
sonable amount, and for a legitimate purpose. Beach, 
Private Corporations, sec. 395; Dupec v. Boston Water 
Power Co., 114 Mass., 37; Chicago, P. & S. V. R. Co. v.  

President of Town of Marseilles, 84 Ill., 643; City Bank of 
Columbus v. Bruce, 17 N. Y., 507; Iowa Lumber Co. v. Fos

ter,* 49 Ia., 25; Taylor v. Miani Exporting Co., 6 Ohio, 
176; Rollins v. Shaver Wagon & Carriage Co.,t 45 N. W.  
Rep. [Ia.], 1037. In this case no limitation on such power 
is contained in the plaintiff's articles of incorporation or 
in the statutes. The purchase by a corporation of its own 
stock does not necessarily decrease its capital stock. The 
corporation may hold it and resell or reissue it at any 
time. Cook, Stocks, Stockholders & Corporation Law, sec.  
282; City Bank of Columbus v. Bruce, 17 N. Y., 507; 
Beach, Private Corporations, sec. 395; First Nat. Bank v.  

Salem Capital Flour-Mills Co., 39 Fed. Tep. [C. C., Ore.], 
89; Clapp v. Peterson, 104 Ill., 26. In the case at bar there 

is no showing that any creditor or stockholder of the 

corporation is or will be injured by the transaction, and 
it is not even suggested that the corporation is insolvent, 
or in the process of dissolution. In the case of Iowa Lum

ber Co. v. Foster, supra,, the president by letter had agreed 
that the corporation would purchase Foster's stock in case 

he ceased to be its secretary and treasurer. Held, that 

* 31 Am. Rep., 140. f Am. St. Rep., 427.
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the contract was not ultra vires, and that Foster was en
titled to recover the value of his stock. In the case of 
Vent v. Duluth Coffee d& Spice Co., 67 N. W. Rep. [M31inn.], 
70, the plaintiff purchased from the defendant corpora
tion a number of shares of its capital stock, by an agree
ment which provided that at the.end of a certain time lie 
could, at his option, return the stock and receive back the 
purchase price. The plaintiff exercised the option, of
fered to return the stock, and demanded the purchase 
price. The court held that the agreement was in the 
nature of a conditional sale, with an option to the pur
chaser to revoke or rescind, and as between the plaintiff 
and defendant, the rights of creditors not being involved, 
the agreement by the defendant to receive back the stock 
and pay back the price thereof was not ultra vires; and 
a judgment for the face value of the stock was sustained.  
In Browone v. St. Paul Plow Works, 64 N. W. Rep.  
[Minn.], 66, one B. sold and delivered to P., a corporation, 
certain letters patent for the consideration of the issue 
and delivery to B. by P. of sixty shares of its capital 
stock and its agreement to redeem the same in cash at its 
par value of $3,000, at the end of five years, if so requested 

by B., which he did, and tendered back the shares of stock 
to the corporation, which refused to pay him the sum of 
$3,000, but retained the letters patent, and made no at
tempt to rescind the contract. It was held that B. was 
entitled to recover as his damages the agreed value of the 
stock, viz., $3,000. Under the pleadings in this case plain
tiff's right to urge the defense of ultra vires may well be 

doubted. The defense of ultra vires is not pleaded in the 
answers herein. In Citizens' State Bank v. Pence, 59 
Nebr., 579, it was held by this court that the defense of 
ultra vires is not available under a general denial. We 
hold that the contract in this action was valid in so far as 
the right of the plaintiff to purchase or agree to repur
chase its own stock was concerned.  

2. It is shown by the record herein that John Bunt was, 
by a resolution of the board of directors, made the presi-
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dent and general manager of the company, with full power 
to transact its business. In fact it is shown that he not 
only transacted all of the business of the corporation, but 
that he handled all of its funds. The treasurer testified 
that although he had held that office for a number of 

years, he never saw any of the money. Therefore, when 
Bunt sold the stock to the defendant in error, and entered 
into the contract in question herein with him, he acted 
for and on behalf of the plaintiff, and it is bound by his 
acts. The plaintiff accepted the defendant's money under 

the agreement in question, and had the use of it for more 
than three years without interest. It never paid the de

fendant any dividends upon the stock, and it can not so 
ratify the contract of its agent in part, and repudiate 
or reject the remainder. Citizens' State Bank v. Pence, 
supra.  

3. The plaintiff contends that the contract is void under 

the statute of frauds. This question was not raised by 
the pleadings and is not available in any event, for the 

reason that the contract was fully performed on the part 

of the defendant, and was not, therefore, subject to that 

defense. We hold that the questions at issue were prop

erly submitted to the jury; that the verdict is sustained by 
sufficient evidence, and we therefore decline to disturb it.  

4. Upon the contention of the defendant, contained in 

his cross-petition in error herein, we hold that, it having 

been fully established that John Bunt in iaking the con

tract and agreement with him acted for and on behalf of 

the plaintiff,-that his acts were binding upon it,-it 
necessarily follows that such, action and agreement cre

ated no individual or personal liability against him.  

Therefore the court did not err in dismissing the action 

as to him. We decline to interfere with the ruling of the 

court upon the question of the allowance of interest upon 

the verdict. Having sufficiently discussed the proposi
tions presented for our consideration in the record, we 

recommend that the judgment of the district court be 

affirmed.  

OLDHAM and POUND, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NATIONAL AID ASSOCIATION V. SAMUEL T. BRATCHER.* 

FILED JULY 1, 1902. No. 11,943.  

Commissioner's opinion, Department No. 2.  

1. Benefit Certificate: CONDITION PRECEDENT. Where an application 
for a benefit certificate of membership in a mutual benefit 
association declares on its face that payment of a first assess
ment and registry fee is a condition precedent-to membership 
and to the issuing of the certificate, and the by-laws contain 
the same provision, the applicant does not become a member 
and the certificate is not in force until such payments are 
actually made.  

2. Evidence. Evidence examined, and held that in this case there 
was no waiver of the time of payment.  

3. - : ESTOPPEL. Evidence examined, and held not sufficient to 
create an estoppel on the part of the association to defend 
against an action on the certificate.  

4. Benefit Certificate: MANUAL POSSESSION: RIGHT OF ACTION. Manual 
possession of the benefit certificate in case it is in force and 
is a binding contract, is not necessary in order to maintain 
an action upon it.  

S-: -: -: ISSUANCE AND DELIVERY: RECOVERY IN 
REPLEVIN ACTION. Where the certificate is not in force and 
its issuance and delivery is refused, possession of it obtained 
in an action of replevin before a justice of the peace, does 
not satisfy the requirements of issuance and delivery, and 
the rights of the holder remain the same as they were before 
he obtained possession of it in that manner.  

ERROR from the district court for Clay county. Tried 
below before STUBBS, J. Reversed.  

David -Overnveyer, for plaintiff in error: 

Replevin is not available to compel completioi of per
formance of contract. A justice's jurisdiction is limited 

*Rehearing allowed. Reversal adhered to. See opinion, page 394, 
post.
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to the sum of $200. The certificate in this case, on its 
face, was of the value of $1,000. The only possible remedy 
is by a suit for damages before a court of competent juris
diction. A delivery of personal property by a vendor to 
a vendee may be actual or symbolical; but it must be by 
some act indicating a purpose to pass possession of prop
erty. Graves v. Damrow, 28 Nebr., 271.  

F. J. Dunham and J. L. Epperson & Sons, also for 
plaintiff in error.  

L. B. Stiner and Tibbets Bros. & Morey, contra.  

BARNES, C.  

This action was commenced in the district court for 

Clay county against the National Aid Association by the 

defendant in error to recover the sum of $1,000 and in

terest on a joint beneficiary certificate alleged to have 

been issued by that association to the defendant and his 

deceased wife. The facts, all of which appear in the rec

ord, are as follows: Some time in October, 1898, one P.  

B. Stover, who was called an organizer for the association, 

came to Fairfield, Nebraska, and proceeded to organize a 

local lodgeof that order. It appears that the association 

was a foreign corporation,-a mutual benefit association, 

having a lodge plan, with ritualistic features and an in

surance attachment. Stover induced quite a large num

ber of persons at Fairfield, and in that vicinity, to sign a 

petition for a charter to organize a local lodge of the 

order, and also to sign applications to become beneficiary 

members thereof and take out contracts or certificates of 

insurance. He approached the defendant, Samuel T.  

Bratcher, and asked him to join the order. Bratcher told 

him that he wanted the insurance part of the order, and 

did not care for anything else; that his wife was pregnant 

and not in a condition to join the lodge, and he would not 

go into it. Stover told him that the condition of his wife 

made no difference; that they could sign applications and
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he would give them a joint beneficiary certificate; that he, 
Bratcher, could attend the first ineeting of the lodge and 
be initiated and his wife could attend later; that his ini
tiation, so far as that requirement was concerned, would 
be all that was necessary to make the joint certificate 
good. Thereupon the Bratchers signed the petition for 
a charter, and each of them signed a separate application 
for the purpose of procuring a joint beneficiary certificate.  
These applications were signed on the 24th day of Octo
ber, 1898. The applicants both passed the proper medical 
examination, but on the application of Mrs. Bratcher the 
fact of her pregnancy was noted. Her application was 
held up for a few days, when the medical examiner placed 
thereon the following: "Pregnancy terminated October 
26th. She is all right now. Confined Friday night. No 
complications." The petition for a charter and these ap
plications, with many others, were sent to the national 
secretary at Topeka, Kansas, and on the 7th day of No
vember, following, the certificate in question, with others, 
was made out and sent to Stover, the organizer, together 
with the charter. The lodge was instituted by him, and 
defendant Bratcher was present, and duly initiated into 
the mysteries thereof. Mrs. Bratcher was not present, 
and never was initiated. The officers of this local lodge 
were duly elected and qualified, and one W. S. Hayes be
came the local secretary of the organization. Thereafter 
Stover turned over all of the beneficiary certificates, ex
cept the one in question herein, to said secretary. The 
persons to whom they were issued paid their first assess
ments and registry fees to him, and he thereupon signed 
and delivered the certificates to the respective members 
entitled thereto. It appears that Stover was indebted to 
defendant Bratcher for livery teams furnished him for 
driving while engaged in his work of organization, -and 
Stover agreed with him to pay his assessments and regis
try fees. Immediately after the lodge was organized 
Stover went to Nelson, Nebraska, without paying these 
fees and assessments for Bratcher and his wife, or any of
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them, to the local secretary, and took with him the cer
tificate in question. In a few days Bratcher inquired of 
the secretary about his certificate, and was told that it 
was issued but was not there for him. Nothing further 
was said or done about the matter, and on the 20th day of 
November Mrs. Bratcher died. On the 22d, two days 
thereafter, Stover sent the certificate, together with the 
sum of $3.25, the amount of the first assessments and reg
istry fees therefor, by mail to the local secretary. Shortly 
afterwards Bratcher called upon that officer, who told 
him that the certificate and money had been received on 
the 22d inst., two days after Mrs. Bratcher's death, and 
that he did not think he had a right to deliver the certifi
cate to him for the reason that Mrs. Bratcher was dead.  
Bratcher made no demand for it at that time, but shortly 
afterwards obtained possession thereof by writ of replevin 
issued from a justice court. The secretary made out. a 
receipt to Stover for the money, and left it in his receipt 
book. The money was sent to the grand secretary, who 
refused to accept it, and returnmd it to the local secretary.  
About this time the president of the association visited 
Fairfield. The lodge was called together and the question 
as to the payment of this claim was discussed, and it was 
voted that it ought to be paid. At that meeting L. B.' 
Stiner, the attorney for Bratcher, was asked to act as 
secretary by the president, and he did so. The books, pa
pers and money belonging to the office were turned over 
to him, and he thus obtained possession of the money 
order which contained the amount of the Bratcher assess
ments and registry fees, paid to the secretary by Stover, 
and which had been returned by the grand secretary.  
Stiner, while he had the books in his possession, delivered 
the receipt, made out to Stover to the defendant Bratcher.  
When his successor was elected he turned over all the 
books and papers then in his possession to him, and all of 
the money, except the money order which contained the 
amount of Bratcher's assessments and fees, and this his 
successor refused to receive, so that Mr. Stiner has the
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money in his possession. There was some talk on the part 
of the president of a settlement of this claim, but no set
tlement was made, and Bratcher was told by him to come 
to Topeka and attend a meeting of the board of directors 
that was shortly to be held there, and that the matter 
could be settled. Stiner. attended such meeting for 
Bratcher, but no settlement was effected, and the defend
ant in error thereupon commenced this suit. The plain
tiff in error answered, and for its principal defense, al
leged that the deceased, Lucinda Bratcher, never was 
initiated in the local lodge at Fairfield, or any other local 
lodge of the order; that she never paid the secretary of 
the local lodge the registry fee and first assessment, as 
required by the by-laws, which were set forth in said an
swer in full; that she never became- a member of the order, 
and that no beneficiary certificate was ever issued and de
livered to her, as provided by the by-laws; that she never 
complied with the rules, regulations and by-laws of the 
order, which were made and are a part of the benefit 
certificate made out for her, and that no liability attached 
thereon in her favor, or for the benefit of her surviving hus
band, and against this association at her death; that the 
pretended certificate was never delivered to her by the 
local secretary or by any other person with the knowledge 
or consent of the association. Bratcher's reply was a de
nial, and an allegation of the facts set forth herein, which 
it was claimed constituted a waiver or an estoppel on the 
part of the association to contest the claim set forth in the 
petition. A trial was had to a jury, and at the conclusion 
of the evidence both parties requested a peremptory in
struction for a verdict. The court overruled the request 
of the association, refused all of the instructions tendered 
by it, sustained Bratcher's request, and directed the jury 
to return a verdict in his favor for $1,070, which was ac
cQrdingly done. The association excepted to each and all 
of the proceedings, filed its motion for a new trial, which 
was overruled, and prosecuted error to this court.  

1. Plaintiff in error's petition contains numerous as-
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signments of error, but the allegation that the court erred 
in directing the jury to return a verdict for the defendant 
in error is the only one which requires our attention. By 
giving this instruction the court found upon the evidence, 
as a matter of law, that the plaintiff in the court below 
was entitled to recover. If, upon a fiir consideration of 
the facts, as disclosed by the evidence and the record before 
us, we can sustain the finding and judgment of the trial 
court, we ought to do so. If, on the other hand, we are 
convinced that the court erred, we should not hesitate to 
so hold. The application which Bratcher and his wife 
made to the association to become beneficiary members 
thereof and for a joint benefit certificate therein, contained 
the following agreements: 

(a.) "It is understood that under no circumstances 
shall the certificate hereby applied for be in force until 
this application has been approved by the medical di
rector; nor until the applicant has been duly initiated into 
a local lodge and one assessment has been paid." 

(b.) "And I further agree to pay all legal assessments, 
fees and dues made in conformity to the by-laws and rules 
of said National Aid Association; and I agree to abide 
by and conform to tlie laws, rules and regulations .of said 
National Aid Association now in force, or that may be 
adopted, and of the local lodge of which I am a member; 
and I hereby agree to accept the obligation of said lodge 
as binding upon me." 

(c.) "It is hereby warranted by the applicants that the 
answers and statements in this application, including the 

statements made to the medical examiner, were written 

with his full knowledge and consent and are full, complete 
and true; and it is agreed that this warrant shall form 

the basis and shall be a part of the contract between the 
undersigned and the aforesaid National Aid Association, 
and are offered to said order as a consideration for the 

contract applied for and subject to all its limitations and 

requirements, all of which are hereby made a part of 

the certificate to be issued on this application."
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The benefit certificate on which this action was based 
was made out upon this application, and is as follows: 

"No. 16853. BENEFIT CERTIFICATE. $1,000.  

"THE NATIONAL AID ASSOCIATION OF THE UNITED STATES 

OF AMERICA.  

"This certificate of membership witnesseth that in con
sideration of the representation made by Samuel T. and 
Lucinda Bratcher in their applications for membership 
in said National Aid Association, which is hereby made 
a part of this contract, said members further complying 
with the by-laws, rules and regulations governing said 
National Aid Association, then and in that case the said 
National Aid Association hereby promises to bind itself, 
that upon satisfactory evidence in accordance with its 
by-laws, of the death of Samuel T. or Lucinda Bratcher, 
the persons named and described in the applications for 
which this joint certificate is issued, to pay the surviving 
member the beneficiaries mentioned in said application, 
the sum of one thousand dollars, or such a sum as shall 
be derived from the benefit fund, upon an assessment made 
for said death on all its members, as provided by the by
laws, less the amount which has been paid to said mem
ber on account of loss of eye, or limb, or the old age 
benefit; and said sum not to exceed the amount of one 
thousand dollars, shall be received by said beneficiaries 
in full of all claims against the said National Aid Asso
ciation, by virtue of this certificate.  

"It is further stipulated that on satisfactory proof of 
the accidental loss by said member of both eyes or two 
limbs, one-half of the amount specified in this certificate 
shall be paid to said member..  

"In case of the accidental loss of one eye, or one limb, 
one fourth of the amount specified in this certificate 
shall be paid to said member.  

"It is further provided that a member may draw one
tenth of the amount of his or her certificate annually 
after becoming seventy years of age, and having paid
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assessments for twenty years continuously, according to 
the conditions of the by-laws. The balance in either case 
to be paid to the beneficiary named herein at death of 
said member, as provided for in the by-laws.  

"In witness whereof the National Aid Association has 
hereunto affixed its seal and caused this certificate to be 
signed by its national president and national secretary, 
this 7th day of November, 1898, at its office in Topeka, 
Kansas.  

"ALONZO WARDALL, 0ational President.  
"S. D. COOLEY, ATational Secretary." 

National Aid Association seal. Helping Hand.  

Indorsed: "Age, 31 and 29, Rate, $1.75. The National 
Aid Association. Beneficiary certificate No. 16853. This 
certificate must be signed by the local secretary when 
delivered." 

The by-laws, rules and regulations of the association, 
which were received in evidence without objection, con
tain certain things which are material to this controversy, 
and which we quote: 

"Who May Become Members. Sec. 20. All white per
sons engaged in agricultural or industrial pursuits, in 
the country, or in towns and villages, of not to exceed 
fifty thousand inhabitants, over eighteen years of age and 
under forty-five in general class, all over forty-five and 
under fifty-five years of age in class B, who can pass the 
required medical examination, provided that social mem
bers may be admitted from sixteen years of age." 

"Certificates in Force. Sec. 24. No applicant shall 
become a member until duly initiated in a local lodge 
and his application has been received and approved by 
the national medical examiner, when he shall be entitled 
to a certificate of membership signed by the national 
president and national secretary, sealed with the seal of 
the order; said certificate, together with his application 
and these by-laws, shall constitute the agreement and con
tract, said certificate to take effect when the registry 
fee and advance assessment is paid." 

32
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"Assessments. Sec. 26. One advance assessment shall 
be collected when certificate is issued, and thereafter at 
the death of a member of this order each surviving mem
ber shall be assessed on the first of each regular assess
ment month, according to the age at the time of joining." 

"Local Lodges-flow Instituted. Sec. 39. Local lodges 
shall be instituted as follows: Whenever ten or more 
persons who are eligible, under section 20 of these by-laws, 
wish to secure the benefits of this order, make application 
to the national secretary, or an organizer, a blank appli
cation for a charter will be sent them, together with full 
instructions, and upon return of application properly 
filled out an organizer will be sent. No charges will be 
made or required except as provided for in section 22 and 
26 of the national by-laws. Local lodges may fix their own 
lodge dues. Members of local lodges shall pay their 
assessments, and local and national dues to their secre
tary, who shall give them a receipt therefor which shall 
be binding upon the national order providing that the 
payment is made within the time specified in the national 
by-laws," etc.  

Section 41 provides for persons becoming social mem
bers, and that such members shall not be eligible to the 
office of secretary or act as delegates to state or national 
meetings, or vote on any question directly affecting the 
financial interest of beneficiary members.  

It will be observed that Bratcher and his wife were 
eligible to membership in the order under the provisions 
of section 20 of the by-laws, above quoted; that by the 
terms of section 24 they were not to become members until 
duly initiated into the local lodge, and that their certifi
cate was not to' take effect until the registry fees and 
advance assessments were paid; that by section 26 it 
was provided that "one advance assessment shall be col
lected when certificate is issued." As we have stated, 
section 39 provides for the institution or formation of 
new Jodges, and declares that members of local lodges 
shall pay their assessments and local and national dues
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to their local secretary, etc. We now come to the pro
visions relating to beneficiary members, which, in our 
opinion, must determine the rights of the parties in this 
case.  

"Beneficiary Members.-All applicants must not be less 
than eighteen nor over fifty-five years of age, counting 
from birthday, properly examined by a competent 
physician duly authorized by the national officers, and 
regularly initiated in a local lodge of the order, and must 
thereafter maintain his membership in a local lodge and 
conform to the regulations prescribed by said local lodge, 
including the payment of local dues. Failure to pay 
local dues forfeits certificate just the same as failure 
to pay national dues and assessments. If the applicant 
is joining a new lodge he does not become a member 
until the lodge is regularly organized by a duly appointed 
organizer, officers elected and qualified and his certificate 
signed and delivered by the local secretary and his first 
assessment and registry fee paid to the local secretary.  
After a lodge is organized and officers installed all appli
cations must be presented by card, or if the charter is 
not cl6sed, by certified list from the organizer of the 
lodge, a committee of three on investigation appointed 
by the president who report at the next regular meet
ing, or may, by two-thirds vote report at the same meet
ing, if deemed necessary." 

The rest of this section relates to the manner of ballot
ing, etc.  

It is a well-established principle of law that where 
the contract of insurance is based on the statements and 
agreements contained in the application, and the applicant 
agrees that his application, the by-laws, -rules and regula-.  
tions of the association, together with the benefit certifi
cate, shall constitute such contract, the courts will so 
construe it. In fact, the rule is, "In mutual benefit 
societies, the charter, constitution and by-laws in force 
at the time of the admission of a member are a part of 
the contract of insurance, whether they are referred to
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in the certificate of membership or not." Niblack, 
Mutual Benefit Societies, see. 166; Supreme Commandery 
v. Ainsworth, 71 Ala., 436; Simeral v. Dubuque Mutual 
Fire Ins. Co., 18 Ia., 319, 322; Susquehanna Ins. Co. v.  
Perrine, 7 Watts & S. [Pa.], 348; Liscom v. Boston Mu
tual Fire Ins. Co., 9 Met. [Mass.], 205. In Simeral v.  
Dubuque Mutual Fire Ins. Co., supra, the court said: 
"The assured, becoming a member by virtue of his 
insurance, was bound to know the articles of the as
sociation and by-laws thereof. Not only so, but the 
charter and rules, being thus referred to in the policy, 
are to be taken as a part of the contract, in the same 
manner as if introduced into the body of the instrument." 
In the case at bar, it was agreed that the applicants should 
not become members of the order, and the certificate in 
question should not be in force, until they were initiated 
into a local lodge and one assessment had been paid.  
Bratcher was .initiated into the local lodge, but his wife 
was not. If this were the only question involved in this 
action, we would feel constrained to hold that, under the 
circumstances, the fact that Mrs. Bratcher was not 
obligated in, and did not receive the mysterious secrets 
of the local lodge, would not require a reversal of the 
judgment of the lower court. Stover represented to 
Bratcher that if he was initiated at the time the lodge 
was instituted, his wife could come in later, and that 
the certificate, so far as that matter was concerned, would 
be good. Stover was the organizer for the association, 
and his authority was apparently unlimited so far as this 
requirement was concerned, and Bratcher had a right to 
rely on this statement. Again, in cases like this one, 
where the joint certificate is applied for at the formation 
of a new lodge, we do not construe the by-laws as requir
ing both of the joint beneficiaries to be initiated at the 
same time. If the assessments and registry fees had been 
paid to the local secretary, and the certificate had been 
signed and delivered by him, before the death of Mrs.  
Bratcher, the contract would have been complete, and the
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fact that she died without having been initiated would not 
have prevented a recovery herein. Indeed, we might well 
hold that if the assessments and registry fees had been 
paid to the local secretary by Bratcher, or any one for 
him, before the death of his wife, it would have been the 
duty of the local secretary to sign and deliver the cer
tificate in question, notwithstanding her death, and the 

certificate would have been in force from the date of 
such payment. Where the beneficiary has done everything 
and performed every act required of him, the mere fact 
that an officer of the local lodge had failed to perform 
some act in relation to the matter, would not be sufficient 
to prevent a recovery. But it will be observed that it 
was expressly agreed that the applicants should not 
become members and entitled to their certificate until the 
lodge was regularly organized by a duly appointed organ
izer, officers elected and qualified, and the certificate 
signed and delivered by the local secretary, and their first 
assessments and registry fees were paid to the local see
retary. It was necessary that these conditions precedent 
should be complied with during the lifetime of the appli

cant, before there was any binding contract of insurance.  
The lodge was regularly organized by a duly appointed 

organizer, and the officers thereof were duly elected and 

qualified; but the advance or first assessments and registry 
fees of the applicants were not paid or even tendered, 
to the local secretary until two days after the death of 

Mrs. Bratcher. At that time the contract could not be 

created or put in force without the voluntary consent of 

the association itself. It will be observed that the whole 

question in this case turns upon the question of payment.  

Where an application for a certificate of membership 

declares on its face that payment of the membership fee 

is a condition precedent to the issuing of the certificate, 
the certificate is not in force until the membership fee 

is actually paid.' Where the prepayment of the member

ship fee is made an essential part of the agreement, no 
agent can dispense with its requirements. Ormond v.
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Fidelity Life Ass'n, 96 N. Car., 158, 1 S. E. Rep., 796; 
Covenant Mutual Benefit Ass'n v. Conway, 10 Ill. App., 
348; Niblack, Accident Insurance & Benefit Societies, sec.  
274. Where a person made an application for insurance 
and the application set out that the policy would not 
take effect until the membership fee was paid, but the 
agent of the society told the applicant that he could pay 
the fee either at that time, or when the policy was 
delivered, and the applicant elected to pay at the latter 
time, but died before the policy was received, it was held 
that the policy never took effect, and the insurer was 
not liable. Ormond v. Fidelity Life Ass'n, supra. It is 
not contended by the defendant in error that payment 
to Stover was such payment to the association as was 
necessary to complete the contract of insurance and put 
the benefit certificate in force. There is no dispute about 
the facts relating. to this part of the transaction. The 
organizer was indebted to Bratcher for livery teams used 
in his work of organizing this new lodge. He never 
represented to Bratcher that such indebtedness would 
constitute payment to the association. He simply agreed 
to pay the association or the local secretary the-necessary 
assessments and registry fees for the Bratchers in satis
faction of his debt. It is true that all of the certificates 
and the charter were sent to him; but recognizing the 
rules of the order, and his lack of authority to receive 
payment and to deliver them to the members, he turned 
over all of them except the one in question to the local 
secretary, who collected the -assessments and fees, and in 
each case signed the certificate and delivered it to the 
person entitled to receive it. The certificate in question 
was retained by Stover until the 22d day of November, 
at which time he sent it by mail to the local secretary, 
together with the money required to pay the assessments 
and registry fees therefor. When the money was paid 
by him to the local secretary, Mrs. Bratcher had been 
dead two days. It is thus established beyond question, 
that the date of payment was too late to authorize the
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local secretary to sign and deliver the certificate, and thus 

put the same in force and make Mrs. Bratcher a member 
of the association. She certainly never was a member 
of the order. Therefore the certificate never had any 
binding force.  

2. It is contended by the defendant that the association 
has received and kept money so paid to the local secretary 
by Stover, and has thereby waived all question as to 

the time of payment, and that therefore the contract of 
insurance is in force. We can not agree with this con

tention. There is no dispute as to the facts, which are 
that when Hayes, the local secretary, received the money 
and the certificate he refused to sign and deliver it to 

Bratcher because, as he says, Mrs. Bratcher was dead.  

He did not give Bratcher a receipt for the money, but 
made out one to Stover and left it in his receipt book, 

so that it never was delivered to Stover, to whom it 

belonged. The fact that Bratcher's attorney, while acting 
for him in the matter here in question, acted as local 
secretary of the lodge for a short time, accounts for 
Bratcher's possession of this receipt. Secretary Hayes 
sent the money in question, together with other money 
due the association, to the national secretary, in the form 

of a money order for $9.20. It is true that the national 
secretary acknowledged receipt of the same, but, knowing 
of Mrs. Bratcher's death, he immediately returned the 
money order to the local secretary, and instructed him 

not to retain it, and not to deliver the certificate. About 
this time Hayes went out of office, and Bratcher's attorney 
was called upon to act as local secretary. He says that 
he sent the money order to the national secretary, who 
again refused to accept it, and returned it t6 him; that 
about this time it was discovered that Stiner was not 
a beneficiary member, and could not hold the office, and 
one John Kerr was elected secretary; that he thereupon 
delivered all of the books, papers and money in his hands 
to his said successor, except the money order in question, 
which, under instructions from the president of the asso-
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ciation, Kerr refused to receive. It therefore appears that 
Mr. Stiner, the defendant's attorney, is in possession of 
this money for he says he has never negotiated the 
money order. We can not construe these facts to consti
tute a waiver of payment within the time necessary to 
constitute Mrs. Bratcher a member of the order, and put 
the certificate in force. The defendant places great 
reliance on the case of Home Forumn Benefit Order of 
Illinois v. Jones, 48 S. W. Rep. (Tex. Civ. App.), 219, 
as an authority authorizing a recovery herein. It is a 
strong case in his favor on some of the questions involved 
in this controversy, and the court in that case has gone 
to and beyond the ordinary limit in such cases. We 
are not disposed to criticise the rule therein announced, 
for a careful reading of the opinion shows us that the 
court found, as conclusions of law, upon the facts, that 
the actual delivery to the members in person of the policy 
or benefit certificate was not a condition precedent to 
the liability of the defendant by its by-laws; that the 
contract of insurance was complete when the application 
had been accepted by .the chief medical examiner of the 
defendant, and the certificate had been issued thereon, 
sealed and signed by the defendant's president and 
secretary, and sent to the local lodge to deliver (and 
this was concluded independent of any representations 
made by the organizer at the time the application was 
made); that the acceptance by the defendant of the pay
ments that were due upon the delivery of the policy or 
benefit certificate, with full knowledge of the fact that 
the beneficiary was then dead and that said policy or 
certificate had not been delivered to her, and the ac
ceptance of the sum of $5.50 paid at the time she made 
her application, with the express understanding and 
agreement that the same should be returned to her if 
she were rejected, and the failure on the part of the 
defendant to return or offer to return said sums of money, 
or any part thereof, constituted a waiver of the conditions 
relating to the question of payment. It will thus be seen
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that the facts in that case were so different from those 
in this action that we are unable to base our decision 
on the rules announced therein.  

3. It is further contended that the statements of 
the president of the association and the request that 
Bratcher attend the meeting at Topeka to negotiate a 
settlement of the claim, recognized the binding force of 
the certificate, and that plaintiff in error is estopped to 
now contest its validity. In order to create an estoppel 
by conduct, the other party must have been induced 
to act upon the representations or concealment; and his 
act must have been of a character to result in substantial 
prejudice, were he not permitted to rely on the estoppel.  
Herman, Estoppel, p. 3, sec. 6; Betts v. Sims, 25 Nebr., 
166. In this case Bratcher lost nothing in attempting 
to settle the claim; his rights were in no way prejudiced 
thereby; and his expenses incurred by sending his attorney 
to Topeka, if any, were not shown, and no account was 
taken of them on the trial. We have not discussed the 
question relating to the manner in which defendant 
obtained possession of the certificate in question, because 
it has no place in this controversy. . If the certificate 
was in force and created a liability against the association, 
an action could be maintained on it without the manual 
possession thereof.  

For the foregoing reasons we hold that the court erred 
in directing the jury to return a verdict against the 
plaintiff in error, and we recommend that the judgment 
of the district court be reversed and the cause remanded 
for further proceedings in accordance with this opinion.  

POUND and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings.  

REVERSED AND REMANDED.
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The following opinion on rehearing was filed on March 
18, 1903: 

Commissioner's opinion, Department No. 3.  

To Stand as Decided. Former opinion in this case, reported on 
page 378, ante, adhered to.  

ALBERT, 0.  

This case is before us on rehearing. The former opinion 
is reported on page 378, ante, where the facts are fully 
stated. The reargument has developed nothing that is not 
covered by the former opinion. In that opinion our own 
views on the several propositions discussed are so fully and 
clearly expressed, that to attempt to express them here 
would be to paraphrase what has already been said. Our 
confidence in those views has not been shaken by the 
reargument, and we recommend that the former judgment 
of this court, reversing the judgment of the district court 
and remanding the cause for further proceedings accord
ing to law, be adhered to.  

DUFFIE, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court, reversing the 
judgment of the district court and remanding the cause 
for further proceedings according to law, is adhered to.  

REVERSED AND REMANDED.  

WILLIAM WENHAM V. STATE OF NEBRASKA.  

FILED JULY 1, 1902. No. 12,499.  

Commissioner's opinion, Department No. 2.  

1. Employment of Females: REGULATION: TITLE OF ACT: ONE SUBTEOT.  
The act of the legislature approved March 31, 1899, "To regulate 
and limit the hours of employment of females in manufactur
ing, mechanical and mercantile establishments, hotels and
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restaurants; to provide for its enforcement and a penalty 
for its violation," contains but one subject, and in its terms 
is no broader than its title, in which its subject is clearly 
expressed.  

2. Amendment: COMPLETE AcT. Such law does not amend the act 
of 1883 to protect the health of female employees in stores, 
offices and schools. It is an act complete in itself, and is 
not repugnant to the provisions of section 11, article 3, of 
the constitution.  

3. Class Legislation. The law as expressed therein has a uniform 
and general application to all women employed in the estab
lishments described therein, and is not class legislation, within 
the meaning of section 15, article 3, of the constitution.  

4. Right to Contract: POLICE PowR: DuE PROCESS OF LAW: CONSTI
TUTION. The act, In effect, is only a fair and reasonable 
exercise of the police power. It does not deprive any citizen 
of his property, or the reasonable use thereof, without due 
process of law. It does not prohibit the right of contract.  
It merely regulates the same in a reasonable manner. It 
is therefore not in conflict with the constitution, and is in 
all things valid.  

ERROR from the district court for Douglas county.  
Tried below before BAKER, J. Affirmed.  

A. W. Jefferis and James W. Carr, for plaintiff in error.  

Frank N. Prout, Attorney General, Norris Brown, 
George W. Shields and Lysle J. Abbott, for the state.  

BARNES, C.  

The county attorney of Douglas county on the 18th 
day of May, 1901, filed a complaint in the district court 
of that county against William Wenham, charging him 
with the violation of sections 1 and 2 of the act of the 
legislature of this state approved March 31, 1899, and 
entitled "An act to regulate and limit the hours of employ
ment of females in manufacturing, mechanical and mer
cantile establishments, hotels and restaurants; to provide 
for its enforcement and a penalty for its violation." Ses
sion Laws, 1899, ch. 107. It was charged in the com
plaint that the defendant, Wenham, as the employer of
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female persons in a mechanical establishment, to wit, the 
Nonpareil Steam Laundry, situated in the city of Omaha, 
did then and there unlawfully employ a female person, 
to wit, Lizzie Falconer, for a period of more than sixty 
hours during each of the several weeks included between 
the first day of January, 1901, and the 20th day of 
February of that year, for more than ten hours during 
each of the said days, to wit, for fourteen hours per day 
and for eighty-four hours per week during all of said time.  
There was a second count, which also charged him with 
a violation of the second section of the act, which pro
vides for the posting of printed notices stating the num
ber of hours' work required by each female employed in 
such establishment. A trial was had upon said complaint, 
and the jury found the defendant guilty on both counts.  
The court, however, dismissed the action as to the second 
count, leaving the verdict of guilty standing as to the 
first count, which charged a violation of the first section 
of the act in question. Defendant's motion for a new 
trial was overruled, and the court sentenced him to pay 
a fine of $25, and costs, and awarded execution against 
his property for the collection thereof. From this judg
ment he prosecuted error to this court, and now contends 
that the judgment of the court below should be reversed 
for the reason that the law under which he was prosecuted 
and convicted is unconstitutional and void. The act in 
question is as follows: 

"Sec. 1. That no female shall be employed in any 
manufacturing, mechanical or niercantile establishments, 
hotel or restaurant in this state more than sixty hours 
during any one week and that ten hours shall constitute 
a day's labor. The hours of each day may be so arranged 
as to permit the employment of such females at any time 
from six o'clock A. M. to ten o'clock P. M.; but in no 
case shall such employment exceed ten hours in any one 
day.  

"Sec. 2. Every such employer shall post in a con.  
spicuous place in every room where such females arc
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employed, a printed notice, stating the number of hours' 
work required of them each day of the week, the hours 
of commencing and stopping such work and the hours 
when the time or times allowed for dinner or for other 
meals begins and ends. Printed forms of said notice 
shall be furnished by the deputy labor commissioner, and 
the form of such notice approved by the attorney general 
of this state.  

"Sec. 3. Every such employer in such establishment, 
shall provide suitable seats for the females so employed, 
and shall permit the use of such seats by them when they 
are not necessarily engaged in the active duties for which 
they are employed.  

"Sec. 4. Any employer, overseer, superintendent or 
other agents of any such employer who shall violate any 
of the provisions of this act, shall be fined for each 
offense in a sum not less than twenty dollars nor more 
than fifty dollars; and it is hereby made the duty of 
the deputy labor commissioner to enforce the provisions 
of this act; Provided, however, that nothing in this act 
shall be construed to prevent any other person from 
enforcing its provisions." 

We approach this question with some reluctance and 
considerable hesitation. The popularity and strength of 
government in this country, both national and state, is 
based largely upon the fact of the division of governmental 
power into three separate and independent departments.  
To the legislature is committed the power to enact laws 
for the government and welfare of our people, to the 
executive department is delegated the power to see that 
such laws are properly executed,. and to the judiciary 
is confined the power to interpret them, and finally, as 
a last resort, to decide the question of their constitution
ality. Courts should never usurp legislative functions, 
and before declaring a law unconstitutional we should 
be fully convinced that it clearly conflicts with some 
provision of the fundamental law,-some clause of the 
constitution, either national or state. If, after a careful
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consideration of the question in all of its bearings, the 
matter is left in doubt, we should resolve such doubt in 
favor of the law, and declare it valid. With these 
principles in view we come now to consider the questions 
involved in this proceeding.  

1. Plaintiff in error contends that the act is void 
because it is in conflict with section 11, article 3, of the 
constitution of this state, wherein it is provided that no 
bill shall contain more than one subject, and the same 
shall be clearly expressed in its title. It is urged that 
the title to the act in no manner indicates that it was 
intended as a police regulation, or that it was enacted 
for the purpose of protecting the health of the public.  
It is further urged that the first subject contained in 
the act is the number of hours that certain designated 
persons are permitted to employ females during the week; 
that the second subject is the posting of notices; that the 
third imposes a duty upon the labor commissioner to 
furnish notices; that the fourth is the duty imposed upon 
the attorney general to approve the form thereof; that 
the fifth subject is the providing of seats for females, 
employed in these establishments, when they are not work
ing; that the sixth subject is the duty of the labor com
missioner to enforce the provisions of the act; and that 
the seventh is the penalty of the act. We do not so 
understand this question. The subject of the act, which 
is clearly expressed in the title, is to regulate and limit 
the hours of employment of females in manufacturing, 
mechanical and mercantile establishments, hotels and 
restaurants. The body of the act is no broader than the 
title, so far as that portion of it is concerned. The second 
section of the act simply provides the means of its 
enforcement, and there is nothing in that section but what 
may reasonably be enacted under that portion of the title.  
If it be contended that the third section of the act is 
not covered by the title, we may reject that section entirely, 
and the act is still complete in its terms, capable of 
enforcement, and should be declared valid. State v. Stuht,
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52 Nebr., 209. The fourth section provides for the penalty, 
and designates who may enforce it. We therefore hold 
that the act is no broader than the title; that it contains 
but one general subject, and so far as this contention 
is concerned, it is constitutional. Kansas C. & 0. 1. Co. v.  
Frey, 30 Nebr. 790.  

2. It is claimed that the act in question is unconsti
tutional because it violates that portion of section 11, 
article 3, above mentioned, which provides that "no law 
shall be amended unless the new act contain the section 
or sections so amended and the section or sections so 
amended shall be repealed." It is insisted on the argu
ment and in the brief of the plaintiff in error, that the 
act in question amends the act of 1883, approved February 
7th, of that year, entitled "An act to protect the health 
of female employees," now known and designated as 
sections 245o and 245p of the Criminal Code, as found 
in the Compiled Statutes of 1901. An examination of 
the provisions of these sections shows us that the purpose 
of the act of 1883 was to protect the health of female 
employees in stores, offices or schools within this state, 
while the act in question is designed to regulate and limit 
the hours of employment of females in manufacturing, 
mechanical and mercantile establishments, hotels and 
restaurants. These acts are in no manner in conflict 
with each other. They were not passed for the same pur
pose, and do not apply to female help in the same or 
like kinds of institutions. The act in question in no 
manner amends the act of 1883. It does not purport 
to amend it, but on the other hand, is a complete and 
independent act within itself, passed for another and 
entirely different purpose. We hold that it is not amend
atory of the act of 1883, and does not have the effect of 
amending it; that so far as this objection is concerned, 
it is valid and should be enforced by the courts. Bryant 
v. Dakota County, 53 Nebr., 755.  

3. The plaintiff insists that the act in question its 
unconstitutional because it is special or class legislation,
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and conflicts with the provisions of section 15, article 3, 
of the constitution of this state. In the case of State 
v. Graham, 16 Nebr., 74, it was held that "the classification 
of the cities of the state into classes and subclasses, and 
conferring upon them of corporate powers by acts of the 
legislature, of a general nature, yet the provisions of which 
are applicable to but one of such classes or subclasses, 
is not repugnant to any provision of the constitution." 
In McClay v. City of Lincoln, 32 Nebr., 412, this court 
made use of the following language: "The provisions of 
section 36, chapter 13 [a], Compiled Statutes, that no 
appeal bond shall be required of the city by any court 
in any action appealed by the city, held, not repugnant 
to section 15, article 3, of the constitution." In State 
v. Robinson, 35 Nebr., 401, it was held that "a law which 
is general and uniform throughout the state and operates 
alike upon all persons or localities which come within 
the relations and circumstances provided for, is not 
objectionable to the constitution, or wanting in 
uniformity." In State v. Berka, 20 Nebr., 375, the court 
said: "A law which is general and uniform throughout 
the state, operating alike upon all persons and local
ities of a class, or who are brought within the relations 
and circumstances provided for, is not objectionable as 
wanting uniformity of operation." The act in question 
applies to all women who may be employed in the occupa
tions mentioned therein, and wherein is required continu
ous physical exertion. No discrimination is made on 
account of age, condition or situation. The law applies 
alike to all women who shall engage in labor in any of 
the establishments nmntioued therein. We hold that the 
act is not class legislation within the meaning of section 
15, article 3, of the constitution.  

4. It is the further contention of the plaintiff that this 
law is repugnant to and in conflict with sections 1 and 
3 of article 1 of our. Bill of Rights, which are in effect 
the same as the Fourteenth Amendment to the Constitu
tion of the United States. These sections are as follows:
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Section 1. "All persons are by nature free and 
independent, and have certain inherent and inalienable 
rights; among these are life, liberty, and the pursuit of 
happiness. To secure these rights, and the protection 
of property, governments are instituted among people, 
deriving their just powers from the consent of the gov
erned." 

Section 3. "No person shall be deprived of life, liberty 
or property, without due process of law." 

We appreciate the gravity of these questions, and con
cede that great care should be exercised in their solution.  
The questions involved in this inquiry are so closely con
nected that the authorities upon each apply, at least to 
some extent, to the others, therefore we will consider them 
together. It may well be contended that plaintiff's busi
ness is property, and that the ability of the women who 
may be employed by him to labor, is also property. It 
is the means by which they earn their living, and perhaps 
contribute to the help of indigent ones who may be 
dependent upon them in whole or in part, for support. It 
would seem at first blush as though a law having the 
effect to interfere with the business of the one, or shorten 
the hours of labor of the other, would be repugnant to 
these constitutional provisions. It must be conceded, 
however, that every property holder is secured in his title 
thereto and holds it under the implied rule and under
standing that its use may be so regulated and restricted 
that it shall not be injurious to the equal enjoyment of 
others having the equal right to the enjoyment of their 
property, or to the rights of the community in which he 
lives. All property in this state is held subject to rules 
regulating the common good and the general welfare of 
our people. This is the price of our advanced civilization, 
and of the protection afforded by law to the right of 
ownership and the use and enjoyment of the property 
itself. Rights of property, like other social and conven
tional rights, are subject to reasonable limitations in their 
enjoyment, and to such reasonable restraints and regula

33
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tions by law as the legislature, under the governing and 
controlling power vested in them by the constitution, may 

think expedient. This power, legitimately exercised, can 

not be limited by contract, nor bartered away by legisla
tion. It is a power that is necessarily inherent in every 

form of government. This inherent power, reasonably 
used, may be said to be due process of law. There are few 

decisions which define the meaning of this term. In the 

case of Walker v. Sauvinet, 92 U. S., 90, 93, Chief Justice 

Waite said: "Due process of law is process due according 

to the law of the land. This process in the states is 

regulated by the law of the state." Certain profitable 

employments, such as the sale of intoxicating liquors and 

the carrying on of lotteries, once considered to be legiti

mate, have fallen under the ban of public opinion, and 

are either altogether prohibited, or made subject to 

stringent police regulations. The power to do this has 

been so repeatedly affirmed by the courts of this country, 

both national and state, that the right to so regulate these 

occupations is no longer an open question. The right of 

contract itself is subject to certain limitations which the 

state may lawfully impose in the exercise of its police 

power, and this power has been greatly expanded in its 

application during the past century, owing to the enor

mous increase in the number of occupations which are 

dangerous, or so far detrimental to the health of the 

employees therein as to require special protection for their 

well-being. The police power of the state can not be put 

forward as an excuse for oppressive and unjust legisla

tion, but it may be lawfully resorted to for the purpose 

of preserving the public health, safety or morals; and a 

large discretion is vested in the legislature to determine, 
not only what the interests of the public require, but what 

measures are necessary for the protection of such interests.  

In the state of Pennsylvania laws passed for the protec

tion of operatives in the coal mines of that state have 

been upheld. In Daniels v. Hilgard, 77 Ill., 640, it was 

held that the legislature had power, under the constitution,
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to establish reasonable police regulations for the opening 
of mines and collieries, and that an act providing for 
the health and safety of persons employed in coal mines, 
which required the owner or agent of every coal mine 
or colliery employing ten men or more to make or cause 
to be made an accurate map or plan of the workings of 
such coal mine or colliery, was not unconstitutional; that 
the question whether certain requirements are a part 
of the system of police regulations adapted to aid in the 
protection of life and health was properly one of legisla
tive determination, and that a court should not lightly 
interfere with such determination unless the legislature 
had manifestly transcended its province. In Common
wealth v. Bonnell, 8 Phila. (Pa.), 534, a law providing 
for the ventilation of coal mines, for speaking tubes and 
the protection of cages, wN-as held to be constitutional and 
subject to strict enforcement. In the case of Common
wealth v. Hamilton Mfg. Co., 120 Mass., 383, it was held 
that a statute prohibiting the employment of all persons 
under the age of eighteen, and all women from laboring 
in any manufacturing establishment more than sixty hours 
per week, violates no contract of the commonwealth 
implied in the granting of a charter to a manufhcturing 
company, nor any right reserved under the constitution 
to any individual citizen, and may be maintained as a 
health or police regulation. The act in question was taken 
from and is practically an enactment of the statute of 
Massachusetts, and we may fairly presume that our 
legislature, in adopting this act, also adopted the law 
relating to it, as announced by the supreme judicial tri
bunal of that state.* In many of the states laws have 
been enacted limiting the hours during which women 
and children shall be employed in factories. While in 
some of the states the constitutionality of these laws, as 

applied to women, has been doubted, yet in most of them 
they have been upheld. The legislature of the state of 

Utah enacted a law which provided that miners work

*See Morgan v. State, 51 Nebr., 672.
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ing underground should not be employed for a period 

of longer than eight hours each day, except in case of 

emergency, where life or property was in imminent danger; 

that the period of employment for workingmen in smelters, 
and all other institutions for the reduction and the 

refining of ores or metals should be eight hours a day, 

except in such cases of emergency. The supreme court 

of that state sustained the law. State v. Holden, 46 Pac.  

Rep., 1105; Holden v. Hardy, 46 Pac. Rep., 756. In the 

case of State v. Holden, supra, Holden was convicted of a 

violation of the law, and sentenced to a fine and imprison

ment. On a proceeding in habeas corpus the supreme court 

of Utah refused to release him, and he thereupon prose

cuted error to the supreme court of the United States.  

The judgment of the state court was affirmed upon the 

express ground that the police power of the state could 

be lawfully resorted to for the purpose of preserving the 

public health, safety or morals. In Holden v. Hardy, 169 

U. S., 366, 392, Mr. Justice Brown wrote the opinion, in 

which many -cases are cited and commented on relating 

to questions of this kind, both for and against the validity 

of the law. In his opinion, which is an able one, Justice 

Brown said that a large discretion was necessarily vested 

in the legislature to determine, not only what the interests 

of the public required, but what measures were necessary 

for the protection of such interests.  
The members of the legislature come from no particular 

class. They are elected from every portion of the state, 
and come from every avocation and from all the walks 

of life. They have observed the conditions with which 

they are surrounded, and know from experience what 

laws are necessary to be- enacted for the welfare of the 

communities in which they reside. They determined that 

the law in question was necessary for the public good, 
and the protection of the health and well-being of women 

engaged in labor in the establishments mentioned in the 

act. That question was one exclusively within their power 

and jurisdiction and their action should not be interfered
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with by the courts, unless their power has been improperly 

or oppressively exercised. Women and children have 

always, to a certain extent, been wards of the state.  

Women in recent years have been partly emaicpated from 

their common-law disabilities. They now have a limited 

right to contract. They may own property, real 'and 

personal, in their own right, and may engage in business 

on their own account. But they have no voice in the 

enactment of the laws by which they are governed, and 

can take no part in municipal affairs. They are unable, 

by reason of their physical limitations, to endure the same 

hours of exhaustive labor as may be endured by adult 

males. Certain kinds of work which may be performed 

by men without injury to their health, would wreck the 

constitutions and destroy the health of women, and render 

them incapable of bearing their share of the burdens of 

the family and the home. The state must be accorded 

the right to guard and protect women, as a class, against 

such a condition; and the law in question, to that extent, 

conserves the public health and welfare. On the question 

of the right to contract, we may well declare a law 

unconstitutional which interferes with or abridges the 

right of adult males to contract with each other in any 

of the business affairs or vocations of life. The employer 

and the laborer are practically on an equal footing, but 

these observations do not apply to women and children.  

Of the many vocations in this country, comparatively few 

are open to women. Their field of remunerative labor 

is restricted. Competition for places therein, is neces

sarily great. The desire for place, and in many instances 

the necessity of obtaining employment, would subject 

them to hardships and exactions which they would not 

otherwise endure. The employer who seeks to obtain the 

most hours of labor, for the least wages, has such an 

advantage over them that the wisdom of the law, for their 

protection, can not well be questioned. No doubt, these 

considerations were the moving cause for the passage of 

the law in question. If the act is the result of a fair,
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reasonable exercise of police power, it should be upheld.  
By the general police power of the state, persons and 
property are subjected to many restraints and burdens 
in order to secure the general comfort, health and pros
perity of the state. The perfect right of the legislature 
to so exercise such power has never been questioned, where 
it Was reasonably exercised. Thorpe v. Rutland & B. R. Co., 
27 Vt., 140. We are unable to find a case where the courts 
have laid down any rigid rule for the exercise of police 
power. There is little reason, under our system of govern
ment, for placing a narrow interpretation on this power, 
or restricting its scope, so as to hamper the legislature in 
dealing with the varying necessities of society and new 
circumstances as they arise, calling for legislative inter
vention in the public interest. The moment the police 
power is destroyed or curbed by fixed or rigid rules, a 
danger will be introduced into our system which would 
be far greater than the results arising from an occasional 
mistake by legislative bodies in exercising such power.  
Public laundries have often been recognized by the courts 
as subject to control and regulation under the police 
power of the state. In Barbier v. Connolly, 113 U. S., 27, 
it was held that an ordinance which provided that the 
owners of a laundry were subject to punishment if theY 
operated their establishments during certain hours of 
the night was valid. In Soon Hing v. Crowley, 113 U. S., 
703, it was held that a municipality, under its police 
power, had the right to limit the hours of labor in a 
laundry. In re Morgan, 47 L. R. A. [ColoJ, 52, is the 
leading authority presented for our consideration by the 
plaintiff in error. In that case it was decided that an 
act limiting the hours of labor for adult males in under
ground mines and smelters in the state of Colorado, was 
unconstitutional. Mr. Justice Campbell, who delivered 
the opinion of the court, speaking of the Massachusetts 
case, made use, page 60, of the following language: "This 
enactment, under some authorities, might be held valid, 
applying, as it does, only to women and minors, since
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the former class, on account of sex and supposed physical 
infirmities, and the latter because of their tender age, 
are under guardianship of the state, and, not standing 
on an equality with adult men, are subjects of restraining 

regulations." It will be observed that this case recognizes 

the correctness of the decisions which hold that laws 

like the one in question herein, are constitutional. We 

find, upon an exhaustive examination of the authorities, 
that wherever this direct question has been involved, the 
constitutionality of the law has been upheld. The law 

in question does not destroy the right of contract. Its 

effect is to reasonably regulate such right, so far as it 

relates to the labor of women in the establishments men

tioned therein. It does not deprive the plaintiff of his 

property without due process of law. It does not take 

his property at all, and does not unreasonably interfere 

with its use and enjoyment. , By employing two sets of 

laborers he may operate his plant continuously, day and 

night.  
We hold that the legislature, in passing this law, did 

not exceed the fair and reasonable exercise of its police 

power, and the act in question is not repugnant -to the 

provisions of the constitution. We therefore recommend 
that the judgment of the district court be affirmed.  

OLDAm and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court be 
AFFIRMED.
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UNION STOCK YARDS NATIONAL BANK OF SOUTH OMAHA 
v. BOARD OF COUNTY COMMISSIONERS OF THURSTON 
COUNTY.* 

FILED JULY 1, 1902. No. 11,892.  

Commissioner's opinion, Department No. 2.  

1. County Board: BILL OF EXCEPTIONs: SETTLEMENT. A bill of excep
tions of the evidence offered in a proceeding before the board 
of county commissioners must be signed, settled, and allowed 
by the chairman of such board.  

2. - : ASSESSMENT: CORRECTIONS: LIlTATION. A board of county 
commissioners, under the provisions of section 1, article 2, chap
ter 77, of the Compiled Statutes, has the authority to correct 
errors and omissions in the assessment rolls of the county 
of which they are commissioners "within six months from 
the time the taxes would, if regularly assessed, have become 
delinquent." 

ERROR from the. district court for Thurston county.  
Tried below before GRAVES, J. Affirmed.  

Day & Whitcomb, for plaintiff in error.  

H. Chase, contra.  

OLDHAM, C.  

This is a proceeding in error in this court which seeks 
to review the judgment of the district court of Thurston 
county, Nebraska, in dismissing a petition in error filed 
in the district court of that.county by the Union Stock 
Yards National Bank for the purpose of reviewing the 
proceedings of the board of county commissioners of 
Thurston county in correcting an alleged error in the as
sessment of 550 head of cattle as the property of the plain
tiff in error. The allegations of the petition in error filed 
in the district court of Thurston county were: (1) that 
the judgment of the board of county commissioners was 
contrary to the evidence; (2) that it was not supported 

*Rehearing allowed. Judgment below reversed. See opinion, page 
410, post.
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by sufficient evidence; (3) that the order and judgment 
of the board is contrary to law.  

A pretended bill of exceptions, containing the evidence 
offered before the board of county commissioners at the 
hearing, was filed with the petition in error in the district 
court; but this bill of exceptions does not purport to con
tain "all the evidence offered or given on the hearing of 
such proceeding," nor does it appear to be signed, settled, 
and allowed by the presiding officer of the board of county 
commissioners as provided for by section 311 of the Code 
of Civil Procedure, but is simply certified to by the county 
clerk of Thurston county as "the original bill of excep
tions in the cause in which the board of county commis
sioners of Thurston county is plaintiff and the Union 
Stock Yards National Bank of South Omaha is defend
ant." It follows from an unbroken line of decisions of 
this court that this bill of exceptions could not and should 
not have been considered by the learned trial judge in 
determining whether or not the evidence introduced at 
the hearing before the county commissioners was suffi
cient to support its judgment and finding; and as the 
county board is given the authority by section 1, article 
2, chapter 77, Compiled Statutes, to correct errors and 
omissions in the assessment rolls of the county in which 
they act "within six months from the time the taxes would, 
if regularly assessed, have become delinquent," and as the 
record in this case shows that the order complained of was 
made within the time prescribed, this judgment of the 
county board appears to have been duly authorized, and 
we therefore recommend that the judgment of the district 
court be affirmed.  

BARNEs and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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The following opinion on rehearing was filed on De
cember 17, 1902: 

Commissioner's opinion, Department No. 2.  

1. Personal Property: OWNERSIP: LEGAL TITLE. The owner of 
personal property within the meaning of the tax laws, is 
the person who has the legal title thereto.  

2. Evidence. Evidence examined, and held not sufficient to support 
the judgment of the district court.  

OLDHAM, C.  

This case was before us on the 6th day of May, 1902, and 
the judgment of the district court was affirmed, because 
supported by the pleadings. At that time we declined to 
examine into the question of the sufficiency of the testi
mony to support the judgment, because it appeared to us 
that no bill of exceptions containing the testimony intro
duced before the board of county commissioners had been 
properly settled and authenticated. On rehearing our at
tention is called to the fact that there is a certificate that 
the bill of exceptions contains all the evidence introduced 
in the proceeding before the county commissioners, and 
that this certificate appears to have been signed by the 
chairman of the board, which is supported by an admis
sion of counsel for the board, to which our attention was 
not called at the first hearing. In view of this, we think 
our former judgment was based on a too technical con
struction of an informal certificate authenticating the bill 
of exceptions, and that in the interest of justice we should 
examine the allegation contained in the bill of exceptions 
that the finding of the board is not supported by sufficient 
evidence. As appears from the statement contained in our 
former opinion, this controversy arose between the board 
of county commissioners of Thurston county and the 
Union Stock Yards National Bank, of South Omaha, over 
the assessment, in 1899, of 550 head of cattle, valued at 
$4,620. These cattle, or a similar number, were assessed 
in that year as the property of the Omaha National Bank,
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by the assessor of one of the townships in Thurston 
county. Within six months of the time that the tax on 
these cattle would, if they had been regularly assessed, 
have become delinquent, by a resolution of the county 
board a notice was served on the plaintiff in error in this 
case, and proceedings instituted as provided for in section 
1, article 2, chapter 77, Compiled Statutes, to correct an 
error in the name in the assessment of these cattle and 
have the name of the owner of this property changed on 
the assessment rolls from the Omaha National Bank to 
the Union Stock Yards National Bank. The bank ap
peared in-response to this notice, and filed an answer de
nying that it was the owner of any cattle in Thurston 
county at any time, or that it had ever had any interest in 
any cattle that had ever been in Thurston county, except 
as mortgagee. It also denied that any cattle in which it 
was ever interested as mortgagee had been in Thurston 
county on the 1st day of April, 1899. There was no dis
pute as to any material fact in the testimony taken at the 
hearing before the county board. It clearly appeared that 
the firm of Rockwell & Co. owned 550 head of cattle and 
had wintered them in Dakota county, Nebraska. It also 
appeared that one of the members of this firm resided in 
Dakota county, and that the other resided in Douglas 
county, Nebraska. It also appeared that these cattle had 
been mortgaged to secure an indebtedness to the firm of 
Perine, Cook & Co., and that the note secured by this 
mortgage had been sold for value to the Union Stock 
Yards National Bank before the 1st day of April, 1899, 
so that the only interest that the bank had in these cattle 
was as mortgagee. The owner of property, within the 
meaning of the tax laws, is the person who has the legal 
title thereto; and it has been the uniform holding of this 
court that the legal title to property pledged by chattel 
mortgage remains in the mortgagor until divested by fore
closure proceedings and sale in pursuance to law. Murray 
v. Loushma'n, 47 Nebr., 256, 258, and cases cited. It is plain 
to us that under these undisputed facts the county board
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had no right to correct an error in the assessment rolls of 
that county by charging these cattle to the Union Stock 
Yards National Bank, because, in the first place, they were 
not owned by the bank, and in the second place they were 
not in Thurston county on the 1st day of April, 1899, but 
were in Dakota county, where they had been kept during 
the winter, and where one of the members of the firm who 
owned the cattle resided, and there they should have been 
assessed as the property of the owners, Rockwell & Co.  

It is therefore recommended that the former judgment 
of this court be set aside and vacated, and that the judg
ment of the district court be reversed and the cause re
manded for further proceedings.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is set aside and 
vacated, and the judgment of the district court is reversed, 
and the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

LULU ELLIsON, APPELLEE, V. EDWIN ELLISON, APPELLANT.  

FILED JULY 1, 1902. No. 12,090.  

Commissioner's opinion, Department No. 2.  

1. Case Criticised: CASE FOLLOWED. Gleason v. Gleason, 16 Nebr., 15, 
criticised. Berdolt v. Berdolt, 56 Nebr., 792, followed and 
approved.  

2. Divorce: EXTREME CRUELTY: PHYSICAL VIOLENCE: MENTAL 
ANGUIsH. Any unjustifiable conduct on the part of either 
the husband or wife, which so grievously wounds the mental 
feelings of the other, or so utterly destroys the peace of 
mind of the other, as to seriously impair the bodily health 
and endanger the life of the other, or such as utterly destroys 
the legitimate ends and objects of matrimony, constitutes 
"extreme cruelty" as defined in section 7, chapter 25, Com

piled Statutes, although no physical or personal violence may 
be inflicted, or even threatened.

NEBRASKA REPORTS. [VOL. 65412
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APPEAL from the district court for York county.  

Heard below before GOOD, J. Affirmed.  

George B. Fran-ce and Arthur G. Wray, for appellant.  

A. B. Taylor, contra.  

OLDHAM, C.  

This was an action for divorce by plaintiff against the 

defendant on the ground of extreme cruelty. After the 

proper allegation of the marriage of the plaintiff and the 

defendant, the petition set out the following allegation 

with reference to the extreme cruelty on which the decree 

was asked: "That the defendant all through their married 

life and much more so in -the past two years has called the 

plaintiff vile names, which so affected the plaintiff's 

health that she is now afflicted with heart disease and her 

nervous system is wehkened. That the defendant at all 

times during the said married life and much more fre

quently in the past two years often called the plaintiff the 

following vile names [here follows a list of profane and 

obscene epithets alleged to have been applied by the de

fendaut to the plaintiff, which it is not necessary to repro

duce], all without cause or provocation on the part of the 

plaintiff. That owing to the said cruel treatment of the 

plaintiff by the defendant the plaintiff's health became in

jured, and at times she was sick. At which times when 

the defendant was leaving the house he would say: 'I wish 

to God you would be dead when I get back.' That owing 

to the said ill treatment and extreme cruelty, the plain

tiff's health has become so impaired that she can not reside 

with the defendant without risking her life." Defendant 

answered this petition with a general denial and allega
tions of misconduct on the part of the plaintiff tending to 
show that she was an unfit person for the care and custody 

of the children born of the marriage, for which she prayed 
in her petition. Plaintiff had judgment for divorce and 

custody of the children, and alimony in the sum of $300
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in the court below, and defendant appeals to this court.  
There is no serious complaint as to the amount of the ali
mony allowed by the trial court which, under the evidence, 
seemed to be very reasonable; and an inspection of the 
testimony as contained in the bill of exceptions shows that 
there was sufficient evidence of each of the allegations of 
the plaintiff's petition; so that the only question to be de
termined is whether or not the petition on its face dis
closes a good cause of action for divorce on the ground of 
extreme cruelty.  

It will be noted that the petition does not allege any 
physical injury to the plaintiff on the part of the defend
ant, nor does it contain any specific allegation of mental 
suffering on the plaintiff's part; and it is strongly con
tended by defendant's counsel that the petition is insuffi
cient for want of these specific allegations. It is further 
contended by defendant that the petition at most alleges 
"mere rudeness of language" toward the plaintiff, and 
that words in themselves will not constitute extreme cru
elty, however reproachful they may be. Defendant cites 
in support of this contention the holding of this court in 
Gleason v. Gleason, 16 Nebr., 15, and Powers v. Powers, 
20 Nebr., 529. In Gleason v. Gleason, supra, the court 
does lay down the general rule, in the syllabus of the opin
ion, that "mere rudeness of language, petulance of man
ners, austerity of temper, or even occasional sallies of pas
sion, if they do not threaten personal violence, do not con
stitute legal cruelty." In the syllabus of this case the 
provisions of section 7, chapter 25, supra, were either over
looked or given too narrow and restricted a view; for this 
section of the statute provides for a divorce on the grounds 
of extreme cruelty, "whether practised by using personal 
violence, or by any other means." Powers v. Powers, 
supra, is in harmony with the views herein expressed, and 
does not sustain the contention advocated by appellant, 
and partially supported by a literal construction of the 
narrow, restricted rule laid down in the syllabus in Glea
son v. Gleason, supra. We think that the correct rule as
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to what constitutes "extreme cruelty" within the meaning 
of section 7, chapter 25, is laid down in Carpenter v. Car
pentcr,30 Kan.,712, 744, 2 Pac. Rep., 122, in which it is said 
that "it was formerly thought that to constitute extreme 
cruelty, such as would authorize the granting of a divorce, 
physical violence is necessary; but the modern and better
considered cases have repudiated this doctrine as taking 
too low and sensual a view of the marriage relation, and 
it is now very generally held that any unjustifiable con
duct on the part of either the husband or the wife, which 
so grievously wounds the mental feelings of the other, or 
so utterly destroys the peace of mind of the other, as to 
seriously impair the bodily health or endanger the life of 
the other, * * * or such as utterly destroys the legitimate 
ends and objects of matrimony, constitutes 'extreme cru
elty' under the statutes, although no physical or personal 
violence may be inflicted, or even threatened." This rule 
is quoted with approval by this court in Berdolt v. Berdolt, 
56 Nebr., 792.  

We are therefore of the opinion that the plaintiff's peti
tion does set forth a good cause of action for divorce on the 

ground of extreme cruelty, and we recommend that the 
judgment of the district court be affirmed.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons set forth in the forego
ing opinion, the judgment of the district court is

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. GERMAN SAVINGS BANK 

OF OMAHA ET AL., APPELLEES, IMPLEADED WITH M.  
WOLLSTEIN & CO. 1ET AL., APPELLANTS.  

FILED JULY 1, 1902. No. 12,484.  

Commissioner's opinion, Department No. 2.  

1. Evidence: JUDICIAL DISCRETION: A*PPRoVING COMPROMISE. Evidence 
examined, and held not to show any abuse of discretion of 
the trial court in approving a compromise of doubtful claims 
with stockholders of defendant.  

2. Receiver of Insolvent Bank: COMPOUNDING DOUBTFUL DEBTS. The 
power conferred on the receiver of an insolvent bank by sec
tion 35, chapter 8, Compiled Statutes, to "compound all bad 
or doubtful debts when approved by the court or judge," 
includes the right to compromise doubtful claims against 
stockholders of such bank for the double liability imposed 
upon them by the constitution of this state in section 7, 
article 11b.  

APPEAL from the district court for Douglas county.  
Heard below before FAWCETT, J. Affirmed.  

Brome & Burnett, Virgil 0. Strickler and James H.  
McIntosh, for appellants.  

Ralph W. Breckenridge and Joel TV. Vest, contra.  

OLDHAM, C.  

This is the ninth time that the reviewing jurisdiction 
of this court has been appealed to, either for relief from 
some order, judgment or finding of the district court for 
Douglas county, in closing up the affairs of the defendant, 
German Savings Bank, or for mandates to compel the 
judge to settle bills of exceptions, or to approve bonds in 
this matter. On the 23d day of July, 1896, Thomas H. Ae
Cague was duly appointed receiver of the defendant, the 
German Savings Bank, and after much litigation and 
many vexatious delays, he had succeeded in the early part 
of 1901 in disposing of the assets of the bank. From the
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proceeds of the sale of these assets a dividend of 33 1-3 per 
cent. was paid to the depositors, and on the 6th day of May, 
1901, the court found that all the assets of the bank had 
been exhausted, and that there had been about $300,000 
due depositors when the bank failed, and that after apply
ing the proceeds of the sale of all the assets, there still re
mained due the depositors about $200,000. The court fur
ther found that there had been subscribed and issued of 
the capital stock of the German Savings Bank $500,000, 
divided into 5,000 shares of the par value of $100 each.  
It also found that there was no way left to pay all the 
debts, except by collecting the liability due from the stock
holders, and ordered the receiver to bring suit against the 
stockholders for their unpaid subscription of stock, as well 
as for their double liability. Concerning these orders and 
findings of the district court there is no complaint.  
Shortly after suit had been ordered to be instituted by 
the receiver against the stockholders, a proposition of 
compromise was made by certain stockholders to the re
ceiver in which they proposed to pay, in round numbers, 
the sum of $103,000 in settlement of their liabilities as 
stockholders. The report of the receiver on this proposi
tion is duly verified, aid his recommendation was as fol
lows: "Your receiver reports that a careful investigation 
of the financial condition of the several stockholders in 
the German Savings Bank discloses the following facts: 
A considerable number of the stockholders of the bank 
have died. Many others have moved beyond the jurisdic
tion of the court. Others are insolvent. Others are not 
financially responsible to the extent of their several liabil
ities. Others deny their liabilities upon various grounds 
and while a considerable proportion of the stockholders 
of the bank are solvent, yet your receiver believes that it 
will be for the interest of the estate of the German Savings 
Bank to accept the offers herein reported as a compromise 
of the liabilities of the said stockholders whose names are 
herein reported to the depositors of the bank. Wherefore 
your receiver asks the instructions of the court in the 

34
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premises." This report was filed on the 5th day of July, 
1901, and on the Sth day of July, 1901, after notice had 
been duly served upon and accepted,by the bank, the court, 
after hearing the testimony as to the advisability of the 
settlement, accepted the report and directed a settlement 
as therein offered. Grant S. Cobb and others, the appel
lants in this cause, representing about one-fourth of the 
creditors, attempted to intervene on the 9th day of July, 
1901, for the purpose of resisting the order; and subse

quently, on the 13th day of July, 1901, eight of the ap
pellants filed a motion to modify and set aside the order 
of the court of July 8th approving this report. The term 
of court adjourned on the 20th day of July, 1901, without 
action on these motions and objections. On the 10th day 
of September a "supplemental motion to vacate the order 
entered herein July 8th, 1901," was filed by appellants.  
On the 2d day of October, 1901, the receiver file.d a special 
and supplemental report containing the offer of nineteen 
other stockholders to pay certain sums therein named in 

nompromise of their liability. The appellants filed an an
swer to this special report on the 7th day of October, 
t901, objecting to its acceptance. On the 18th day of No
vember after a hearing of all the motions and objections 
filed by the appellants to the receiver's report approved 
July 8, 1901, and the supplemental report filed October 
2, 1901, the court overruled all objections and confirmed 
both reports, and from this judgment the creditors have 
appealed.  

There is nothing in the record in this proceeding which 
shows that the trial judge was guilty of any abuse of the 
discretion reposed in him in directing the acceptance of 
this compromise. There is much evidence in the record 
tending to support the statements contained in the report 
of the receiver, before set out, with reference to the prob
ability of the collection of these claims from the different 
stockholders. It is urged by the appellants, however, 
that the court was without power and authority to direct 
the acceptance of this compromise, because it had no juris-
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diction over the different stockholders to enforce their 
compliance with the agreement when it was accepted, 
and because the receiver had no authority to compromise 
the liability of the stockholders created by the constitu
tion of this state in section 7, article 11b.  

If the first objection had been followed by a showing 
that the stockholders had refused to comply with the 
terms of the agreement, it would have been worthy of 
serious atention; but the record shows that after the ap
proval of the settlement the various stockholders did com
ply with the order of the court and paid the various sums 
which they had offered in contpromnise of their liability to 
the receiver, and that all the creditors, except the appel
lants, who refused to do so, have received about 50 per 
cent. of the remainder of their claims from the proceeds 
of this settlement.  

In support of the second objection it was strongly urged 
by the appellants that the liability imposed upon stock
holders by section 7, article 1116, supra. is a contractual 
obligation between the stockholders of the bank and the 
creditors of that institution, "certain as though it was 
evidenced by promissory note," and one which the court 
and receiver had no authority to vary without the consent 
of each of the creditors of the bauk; that the power con
ferred by section 35, chapter 8, Compiled Statutes, upon 
the receiver to "sell and compound all bad or doubtful 
debts when approved by the court or judge," does not con
fer on the receiver the right to compromise the double lia
bility imposed upon stockholders of a bank by section 7, 
article 11b, supra. In State v. Bank of Rushville, 57 
Nebr., 608, it was said that "a court appointing a receiver 
for an insolvent bank may authorize the receiver to settle 
and compromise a suit instituted by himself in behalf of 
the estate, where it appears that as large a sum will, prob
ably be realized in that way as if the litigation was con
tinued, or it is disclosed that the best interests of the 
estate require that such settlement be elfected." The only 
difference between the issues involved in State v. Bank of
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Rushville, supra, and the issues involved in the case at 
bar, was that the receiver in the former case had begun an 
action against the stockholders of the bank to enforce 
the double liability imposed upon them by the constitution 
before the offer of compromise was made, while in the case 
at bar suit had been ordered, but had not been actually in
stituted, when the offer of compromise was made and 
accepted. In the later and unreported case of Morrison 
v. Lincoln Savings Bank and Safe Deposit Go,, 1 Nebr.  
[Unof.], 449, a compromise of the same liability with 
the stockholders, made by the direction and with the 

approval of the trial court, was sustained by this 
court. But it is urged that no distinction was made 
in either of the cases just cited between the right 
to compromise doubtful claims owing to the bank, 
and the right to compromise liabilities of stockholders 
to creditors of the bank which could not be enforced at a 
suit of the bank against its stockholders. If the receiver 
simply acted as the representative of his suspended bank, 
this objection would be well taken; but in the case of 
State v. Nebraska Savings & Exchange Bank, 61 Nebr., 
496, this court, speaking through HOLCOMB, J., says: 
"The office of the receiver is to aid and assist the court in 
the collection and distribution of the assets of the insolv
ent bank. He is, as it were, a special officer of and under 
the orders and direction of the court. 'He is the arm of 
the court.'" In discussing the rights and duties of a re
ceiver in winding up the affairs of an insolvent corpora
tion, the supreme court of Minnesota, in the case of Min
nesota Threshing Mfg. Go. v. Langdon, 44 Minn., 37, 39, 46 
N. W. Rep., 310, says: "The sequestration of the property of 

a corporation by an adjudication of its insolvency, and the 

appointment of a receiver of its property and effects, un
der the provisions of chapter 76, is in the nature of an 
attachment or execution in behalf of all its creditors.  
The receiver has substantially the same powers and func
tions as an assignee in bankruptcy, or a receiver upon a 
creditor's bill or proceedings supplementary to execution.
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He succeeds to the rights of the creditors as well as of the 

insolvent corporation, and has the power to enforce the 

rights which the creditors, but for the proceedings, might 

have enforced in their own behalf. The proceedings were 

intended to provide a complete and full remedy; and this 

they could not do unless their scope is to apply, to the 

satisfaction of the creditors, all property which, but for 

the proceedings, they could have. so applied." See, also, 
Howarth v. Lombard, 175 Mass., 570. We are therefore 

of the opinion that the receiver, as "the arm of the court," 

representing the interests alike of the insolvent bank and 

of all the creditors of it, may, under the authority con

ferred by section 35, chapter 8, supra, by the approval of 

the court, compromise and compound doubtful and uncer

tain claims against the stockholders of a bank for the 

double liability imposed upon them by section 7, article 

11b, supra, and we recommend that the judgment of the 

district court be affirmed.  

BARNES, C., concurs.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

POUND, C., concurring.  

The difference in terms and subject-matter between sec

tion 4 of the article of the constitution relating to miscel

laneous corporations, and section 7 of the same article, 

is such that if the question were a new one it would de

serve very serious consideration. But a long line of de

cisions seems to have established a construction of the 

latter section which can not be departed from at this time 

without mischievous consequences. In Farmers' Loan & 

Trust Co. v. Funk, 49 Nebr., 353, and Hastings v. Barnd, 

55 Nebr., 93, the provisions of section 4 as to the condi

tions precedent to enforcement of the liability were read 

into section 7. * In Farmers' Loan & Trust Co. v. Funk it 

was held also that the liability created by section 7 must
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be enforced by the receiver of the corporation, if there is 
a receiver; and in Brown v. Brink, 57 Nebr., 606, that a 
creditor has no standing in a suit brought under said sec
tion unless the receiver is mismanaging his trust. This 
court had previously stated in Farmers' Loan & Trust Co.  
v. Funk that the effect of section 7 was to create a trust 
fund to be collected and administered for the benefit of 
creditors, and that proposition was reiterated in Picker
ing v. Hastings, 56 Nebr., 201. The logical result of these 
decisions is to be found in State v. State Bank of Rush
ville, 57 Nebr., 608, and Morrison v. Lincoln Savings Bank 
& Safe Deposit Co., 1 Nebr. [Unof.], 449. If the liability in 
question is considered as creating a trust fund, to be ad
ministered by the receiver if there is one, or if none, by the 
court in a suit in equity, for the benefit of creditors gen
erally, and not a relation of debtor and creditor between 
stockholders and creditor directly, these decisions are in
evitable. Where there are many creditors, the trust fund 
must be administered in the general interest. Although 
some individuals might desire that every stockholder be 
required to pay the full sum for which he is holden, even 
if the litigation necessary to that end consumed the entire 
proceeds, the receiver, as trustee, and the court in super
vising his acts as such, must consider the advantage of 
the creditors as a whole, and take such proceedings as will 
be likely to promote their interests; not forgetting that 
expedition and saving of expense are sometimes as much 
to be desired as holding each stockholder to his full duty.  
The general rule is that any trustee, acting in good faith, 
may compound a debt due to the trust estate. 2 Perry, 
Trusts, sec. 482. Compromises by executors, administra
tors and other trustees are provided for by statute. After 
this court had determined that said section 7 creates a 
trust fund, the construction of section 35, chapter 8, Com
piled Statutes as authorizing a settlement of the stock
holders' liabilities, was a matter of course.  

It seems proper to say, also, that while I concur in the 
opinion and conclusions of my Brother OLDHAM, I think
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this court ought to state clearly and emphatically, that 

compromises of this sort should be thoroughly investi

gated and maturely considered before they are authorized.  

This does not mean that undue delay or expense should 

be suffered by reason of factious opposition, desire to 

harass individuals claimed to be liable, or attempts to 

extort money. But the proceeding is undeniably capable 

of abuse, and it would be most unfortunate to permit any 

impression to go abroad that ill-considered or collusive 

compromises will be tolerated.  

JOHN LIND CARSON ET AL., APPELLANTS, V. MAY JANSEN 

ET AL., APPELL Es.  

FILED JULY 1, 1902. No. 11,927.  

Commissioner's opinion, Department No. 2.  

1. Supersedeas: JUDICIAL DISCRETION. In cases not within the pur

view of section 677, Code of Civil Procedure, the district court 

may, in. its discretion, allow a supersedcas upon conditions 

which it determines to be proper or necessary for the pro

tection of the parties.  

2. -: - : AsrouNT: CONDITIONS: APPROPRIATE PROCEDURE.  

In such cases the district court should fix not only the amount 

of the supersedeas bond but the conditions thereof; and if 

it does not, the party seeking a supersedeas should proceed 

in the appropriate manner to obtain an. order tixing such con

ditions.  

3. - : CONDITION: CREDITOR'S SUIT: SUCCESSFUL DEFENDANT. A 

supersedeas bond conditioned to pay costs and abide the.  

result of an appeal, is not sufficient to prevent a successful 

defendant in a creditors' suit brought to set aside an assign

ment of a judgment from proceeding to collect the judgment, 

where no provisions as to the conditions of the bond were 

made in the order of the district court.  

4. Appeal: JURISDICTION: SUPERSEDEAS NOT PEOVIDED BY STATUTE: 

DIscRETION OF SuPREE Courr. After obtaining jurisdiction of 

a cause by appeal. the supreme court may, in its discretion, 

allow a supersedeas in cases not provided for by statute, 

upon such terms as it may prescribe.  

5. Independent Action for Injunction in Aid of Cause Pending. An
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independent action for an injunction in aid of a cause already 

pending, is not maintainable where adequate relief may be 

had by motion in the original cause.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Affirmed.  

Jefferson H. Broady, for appellants.  

Tibbets Bros., Morey & Anderson, contra, 

POUND, C.  

Appellants had brought a suit against appellees to set 
aside an assignment of a judgment from defendant Mur
phy to defendant May Jansen, as being in fraud of cred
itors, and to subject the judgment and its proceeds to pay
ment of a judgment which appellants held against said 
Murphy. Upon decree for the defendants in that suit an 

appeal was taken. In furtherance of that appeal, ap
pellants procured an order of the district court fixing the 
amount of a supersedeas bond "to stay proceedings until 
the plaintiffs can review the judgment herein in the su

preme court on appeal or error." Said order made no 
provision as to the conditions of the bond. A bond was 
given in the prescribed amount, conditioned that the ap

pellants pay costs and abide the result of the appeal.  
Pending proceedings in the supreme court, the defendant 

May Jansen issued execution on the judgment in dispute 
and.was threatening and about to collect it, when appel
lants brought the present suit to enjoin her from so doing, 
and to maintain the status quo pending their appeal.  

Upon hearing, a decree was rendered for the defendants, 
which is now before us.  

If the supersedeas bond given in the original suit were 
sufficient to prevent the defendant May Jansen from pro
ceeding to collect the judgment assigned to her, it would 
probably follow that an injunction could be had to pre
vent violation of the supersedeas and protect the rights 

of appellants pending their appeal. Nix v. Gilmer, 5 
Okla., 740, 50 Pac. Rep., 131. But we do not think the
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bond filed had that effect. The original suit between these 
parties was not one of those provided for in section 677, 
Code of Civil Procedure. The decree does not dissolve or 

modify an order of injunction, so as to come within the 

fourth subdivision of that section, and appellants seem to 

have relied on the doctrine of lis pendens to prevent ac

quisition of rights in the judgment pending their suit. In 
cases not within the purview of the statute, the district 

court may, in its discretion, allow a supersedeas upon 
conditions which it determines to be proper or necessary 
for the protection of the parties. Cooperrider v. State, 
46 Nebr., 84; Home Fire Ins. Co. v. Dutcher, 48 Nebr., 
.755; Penn Mutual Life Ins. Co. v. Creighton Theatre Bldg.  
Co., 51 Nebr., 659, 54 Nebr., 228. Accordingly it was 

proper for the district court to make the order it did. But 

it should have done more. In cases of this kind it should 

fix not only the amount of the supersedeas bond, but the 

conditions thereof. Home Fire Ins. Co. v. Dutcher, 48 
Nebr., 755, 763. These conditions are often no less im

portant for protection of the parties than the amount of 

the bond. They ought not to be left to the judgment or the 

honor of the appellant. If the district court does not fix 

them, the party seeking supersedeas should bring the mat

ter to the court's attention, and proceed in some appro

priate manner to have the conditions of the bond pre

scribed. In the case at bar it is obvious that a bond con

ditioned as the one given by the appellants is not adequate 
and would operate most unjustly to the appellee May 

Jansen if permitted to have the effect claimed for it. Her 

judgment might have been lost or greatly impaired in 

value by inability to collect it pending the appeal, and yet 

she would have had no recourse upon the bond for her 

damages. Unless the district court had determined that 

such a bond would be sufficient, and allowed a superse
deas upon a bond so conditioned, it clearly would be unjust 
and inequitable to permit such a result. It has been held 

repeatedly that a statutory supersedeas bond is of no 

force unless it contains the conditions prescribed by law.
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State v. Rarnscy, 50 Nebr., 166; DoVCy v. McCullough, 60 
Nebr., 376. For the same reasons, a bond given under an 
order of court should contain the conditions prescribed 
by the order; and if none have been prescribed, there can 
be no supersedeas. Appellants were not without remedy.  
Before filing their transcript in this court they could have 
brought the matter to the attention of the district court, 
obtained the proper order and filed the proper bond. Upon 
filing their appeal, they might have applied to this court.  
After obtaining jurisdiction of a cause by appeal, the su
preme court may, in its discretion, allow a supersedeas in 
cases not provided for by statute, upon such terms as it 
may prescribe. Home Fire Ins. Co. v. Dutcher, supra.  
Counsel contends that the injunction suit was proper to 
preserve the status quo pending appeal under section 251, 
Code of Civil Procedure. But this can not be admitted so 
long as there was a plain and adequate remedy by motion 
for a supersedeas. An independent action for an injunc
tion in aid of a cause already pending, is not maintainable 
where adequate relief may be had by motion in the orig
inal cause. Hamer v. Kane, 7 Nev., 61, 64; Faison v. Mc
Iowaine, 72 N. Car., 312. In Hamer v. Kane the court say: 

"When the injunction is sought as auxiliary to ah action 
already commenced, and the end to be obtained by it 
can be as completely accomplished by motion. unon the 
clearest principles of equity practice, a new suit insti
tuted simply for such injunction can not be sustained.  
To allow it would be to encourage useless litigation and 
unnecessary expense. As the plaintiffs could have ob
tained complete relief and protection from the threatened 
injury by motion in the actions in which the appeals were 
taken, this suit was entirely unnecessary." 

We recommend that the decree be affirmed.  

BARNEs and OLDHAM, CC., concur.  

By the Court: For the reasons set forth in the forego
ing opinion, the judgment of the district court is 

AFFIRMED.
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W. C. MURRAY V. JOHN Al. BURD, RECEIVER.  

FILED JULY 1, 1902. No. 12,014.  

Commissioner's opinion, Departnient No. 2.  

1. Instructions: ISSUES: REFERENCE TO PLEADTNGS. It is the duty 
of the trial court to state to the jury the issues which they 
are to find. Reference to the pleadings instead of state
ment of the issues directly, is a reprehensible practice and 
may be ground for reversal, unless, under the circumstances, 
the error appears to have been without prejudice.  

2. - : BURDEN OF PROOF: FACTS PLEADED. An instruction that a 
defendant who had admitted execution of the note sued on had 
the burden of proving "the material allegations" of the 
answer in which he set up an affirmative defense, without 
stating the issues raised upon such answer, hlck without preju
dice where the allegations therein were few in number, plain, 
and simply expressed, and all material, and another instruc
tion, stating the rules of law applicable to the defendant's 
case, set forth what he must establish substantially to the 
same effect as the facts pleaded.  

3. - : - : PREPONDERANCE OF EVrDENCE. It is not error to 
instruct that the party having the burden of proof must 
establish his case by a "fair preponderance" of the evidence.  

ERROR from the district court for Harlan county.  
Tried below before ADAMS, J. Affirmed.  

Webster S. Morlan and John Everson, for plaintiff in 
error.  

S. A. Searle, contra.  

POUND, C.  

As the bill of exceptions has been quashed, we have only 
to consider two assignments of error, relating to the in
structions of the court. The trial court did not state the 
issues, but merely told the jury that the defendant, who 
admitted execution and delivery of the note sued on, must 
prove the "material allegations" of the answer, in which 
he set up an affirmative defense, by a "fair preponder-
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ance of the evidence." There was no statement as to 

what allegations were material, nor as to what issues were 

raised upon the answer. Undoubtedly it is the duty of 

the trial court to state to the jury the issues which they 

are to find. It often happens that issues are tendered or 

raised by the pleadings which are immaterial in point of 

law, or, in view of the evidence at the trial, cease to be 

matters of controversy. It often happens, also, that much 

matter is contained in pleadings, under the Code prac

tice, which has no bearing on the ultimate issues to be 

tried. The pleadings are supposed to be drawn in a more 

or less artificial and technical style, addressed to the un

derstanding of trained judges. The' instructions are sup

posed to be drawn in a plain, direct and simple style, ad

dressed to the understanding of laymen. Hence reference, 

to the pleadings instead of statement of the issues di

rectly, is considered a reprehensible practice, and may be 

ground for reversal unless the error appears to have been 

without prejudice in the particular case. Fitzgerald v.  

McCarty, 55 Ia., 702, 8 N. W. Rep., 646; Bryan v. Chicago, 
R. I. & P. R. Co., 63 Ia., 464, 19 N. W. Rep., 295; Lindsay 

v. City of Des Moines, 68 Ia., 368, 27 N. W. Rep., 283; 
Myer v. Moon, 45 Kan., 580, 26 Pac. Rep., 40; Wilbur v.  

Stoepel, 82 Mich., 34.4, 46 N. W. Rep., 724; 2 Thompson, 
Trials, sec. 2314. In this case, however, we think there 

was no prejudice. The allegations in the answer were 

few in number and were plain and simply expressed.  

They are all material, and a statement of the issues by the 

court could hardly have been more than a repetition of the 

pleading. There are no allegations contained in it which 

could have been taken out of the case by the course of the 

testimony without overthrowing the whole defense.  

Moreover, in another instruction, stating the rules of law 

applicable to defendant's case, the court set forth what 

he must establish, substantially to the same effect as the 

facts set up in the answer. Under such circumstances, the 

error has been held to be without prejudice repeatedly.  

Dorr v. Simerson, 73 Ia., 89, 34 N. W. Rep., 752; Crawford
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v. Nolan, 72 Ia., 673, 34 N.,W. Rep., 754; Myer v. Moon, 
supra. The phrase "fair preponderance of the evidence" 
is criticised and excepted to, also. But it is well settled 
that such phrase is unobjectionable. Dunbar v. Briggs, 
18 Nebr., 94; Altschuler v. Coburn, 38 Nebr., 881.  

We recommend that the judgment be affirmed.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons set forth in the forego
ing -opinion, the judgment of the district court is 

AFFIRMED.  

MORRIs KETELMAN V.eCHICAGo BRusH COMPANY.  

FILED JULY 1. 1902. No. 12,046.  

Commissioner's opinion, Department No. 2.  

1. Assignment of Error. The rulings complained of in a petition in 
error must be described in such way that they can be identi
fied with reasonable certainty.  

2. Pleading: ADMssioN: PLEA OF PAYMENT. An allegation that 
defendant has paid for all goods "received by him in the 
transaction described by plaintiff in his petition" amounts 
to an admission of the sale and delivery of goods as alleged 
in the petition, and a plea of payment.  

3. Plea of Payment: PAYMENT BY AGETNT: BuRDEN OF PROOF. A 

defendant, who pleads payment, and in support thereof shows 
payment to a third person, claimed to be agent of the vendor, 
has the burden of showing the authority, real or apparent, 
of the person to whom such payment was made.  

ERROR from the district court for Douglas county.  
Tried below before SLABAUGH, J. Affired.  

Altschuler &, Leese, for plaintiff in error.  

E. T. Farnsworth and D. W. Merrow, contra.  

POUND, C.  

We find it impossible to ascertain with any certainty 
what rulings are complained of in most of the eleven as-
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signients of error. Three refer to objections and rulings 
thereon marked "3," "4" and "5," on page 6 of the bill of 
exceptions. There are no such marks or numbers on that 
page, nor are the questions or answers numbered until 
page 14 is reached, after which point there are no num
bers under 10. Another merely states that "the court 
erred in overruling the objection to the answer," without 
stating what answer, or where it is to be found, while two 
complain of the overruling of objections to the answers 
numbered "7" and "8" on page 7 of the bill of exceptions.  
No such numbers appear on that page or on any other 
page of the record, and there are not as many as seven 
answers on the page referred to. The brief, to which we 
should naturally turn for enlightenment, is no less ob
scure. The questions or answers referred to are not set 
forth, nor, with one possible exception, is their purport 
even fairly hinted at. Thus we are told that "the ninth 
and tenth assignments are conclusions of the witness, and 
were incompetent and did not state any facts." We have 
stated the difficulties involved in an endeavor to ascertain 
what rulings are to be reviewed with some detail, because 
such cases come before us much too often. Counsel are 
retained and paid to present their clients' cases in such 
form that this court may know wherein their rights have 
been infringed, and in what manner. We can not be asked 
to do their work for them.  

The only assignment of error which is so presented that 
we can consider it, relates to the action of the trial court 
in directing a verdict for the plaintiff. The petition al
leged that plaintiff sold and delivered certain merchan
dise to defendant at his request. The answer contains a 
general denial, an allegation that the merchandise was 
bought of one Green, a traveling man, without any notice 
or knowledge that Green was acting for any one else, and 
that defendant paid said Green therefor pursuant to the 
terms of the sale; and a further allegation that defendant 
has "paid for all the brooms received by him in the trans
action described by plaintiff in his petition." As the sole



JANUARY TERM, 1902.

Ketelman v. Chicago Brush Co.  

transaction described in the petition was the sale and de
livery of the brooms by the plaintiff to the defendant at 
his request, it is obvious that the answer amounts to an 
admission of the allegations of the petition and a plea of 
payment. Battelle v. McIntosh, 62 Nebr., 647. This af
firmative defense was not sustained by the evidence. The 
defendant testified that he paid the money to said Green, 
a solicitor of plaintiff, through whom the goods were or
dered, but failed completely to show that Green had any 
authority, actual or ostensible, to receive it. It appears 
conclusively from the evidence adduced by the plaintiff 
that Green had no such authority. He was not clothed 
with any apparent authority to make collections; the 

goods were sent by the plaintiff directly to the defendant, 
not to Green, and there was no reason why any one should 
have supposed Green was empowered to do more than 
solicit and procure orders.  

We recommend that the judgment be affirmed.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons set forth in the forego
ing opinion, the judgment of the district court is 

AFFIRMED.  

NOTE.-Pleading.-Payntent.-Plea of Nil Debet.-Admission by Plea.
Code.-Common Law. The difference between the common-law method 
of pleading and the Code-as has been said by another,-is that, under 
the former, the lawyer diagnosed the case; under the latter this 
task falls to the court. At common law, the plea of payment came 
under the generic term of pleas in discharge, which were classified, 
as follows, to wit: (1) plea in payment; (2) plea of release; (3) 
plea of bankruptcy; (4) plea of statute of limitations. McKelvey, 
Common Law Pleading, p. 100, and authorities cited. At common law, 
the general issue in an action of debt was nit tebet (nothing is 
due); but afterwards nunquam indebitatus (at no time has he been 

indebted); and, under this plea, the defendant could show payment 
simultaneous with delivery, for, in that case, no debt ever arises.  
But under a plea of discharge the original debt was admitted.  
Under the Code there has been an attempt to wipe out the dis
tinctions between forms of actions and defenses. The Code is a 

legislative act; the common-law method was built up by the courts.
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The Code method is familiar to us all. The following will illustrate 
the c6mmon-law method: (1) A declares on a promissory note 
executed by and delivered by B; (2) plea, infancy; (3) replication, 
new promise; (4) rejoinder, duress; (5) sur-rejoinder, general issue.  
The defendant here puts himself upon the country; and the simple 
issue tried to the jury would be: Was B forced to renew the note? 
-W. F. B.  

LEVI BENNETT, GUARDIAN, APPELLEE, V. EZRA BENNETT, 
APPELLANT.* 

FILED JULY 1, 1902. No. 12,083.  

Commissioner's opinion, Department No. 2.  

1. Plaintiff: DESCRIPTIO PIasoN;: ALLEGATIONS: PRESUMPTION. A 
plaintiff who describes himself as guardian of another, will 
be taken to sue in his representative and not in his personal 
capacity, where the allegations of the petition and the nature 
of the action show clearly that such was his intent, not
withstanding the petition nowhere says expressly that he sues 
"as guardian." 

2. Judgment: PRESUMPTION: SUIT ON JUDGMENT: ALLEGATIONS OF 
PETITION. The judgment of a court of general jurisdiction, 
is presumed to be regular and valid. Hence, in pleading such 
a judgment, it is enough to allege its rendition, the court 
by which it was rendered, and, if not a court of whose juris
diction judicial notice is taken, that it is one of general 
jurisdiction, without setting forth in detail the facts whereby 
jurisdiction was acquired in the particular case.  

3. Courts of Special Jurisdiction. Section 127, Code of Civil Pro
cedure, applies only to courts or tribunals of special juris
diction.  

4. County Court: GENERAL JURISDITION. The county courts of this 
state are courts of general jurisdiction as to all matters of 
probate, settlement of estates and guardianship.  

5. Suit by Guardian: JOINING WAnD. A guardian, appointed under 
section 14, chapter 34, Compiled Statutes, who sues to cancel 
.a prior conveyance by the ward, need not join the ward as 
a party plaintiff.  

6. Leave of Court. Leave of the court which appointed the 
guardian, is not necessary to enable him to bring such a suit.  

7. Evidence: ALLEGATIONS OF PETITION: CONSTRUCTION. Evidence 
having been adduced in support of the allegations of a pntition 

*Rehearing allowed. Reaffirmed. See opinion on page 441.
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without objection, and judgment having been rendered thereon, 
the pleading will be construed liberally, and mere lack of 
definiteness or precision in allegations of essential facts will 
not be considered, so long as such allegations are not wholly 
wanting.  

8. Suit to Cancel Conveyance: SENILITY: FRAUD: PETITION. In a 
suit to cancel a conveyance by an old man alleged to have 
been of weak mind, allegations that the defendant represented 
that the grantor's son and son-in-law were conspiring to 

defraud him of his land; that they were intending to bring 
an action against him and would be- able to procure a judg
ment by false evidence, and cause the land to be sold to 
satisfy it unless conveyed to the defendant; that the defend
ant promised to hold the land in trust and reconvey it; that such 
representations were false; that the conveyance was without 

consideration; and that it was procured by said false represen

tations in consequence of the extreme old age, mental weak

ness and childishness of the grantor,-state a cause of action.  

9. Petition: WANT OF CONSIDERATION: ALLEGATION. In view of the 

other allegations as to the nature and circumstances of the 

conveyance, the allegation that it "was without consideration" 

sufficiently states a fact, and is not open to objection.  
Sac County v. Hobbs, 72 Ia., 69, 33 N. W. Rep., 368, distinguished.  

10. Mental Weakness. Although mental weakness may fall short of 
entire incompetency to transact business, if it is taken advan
tage of to procure a conveyance by inequitable means, the 
conveyance may be set aside.  

11. - : COURT OF EQUITY. A court of equity will scrutinize jeal

ously a transaction as to which there is ground for holding 
that influence has been acquired over a person of weak mind, 

and has been abu-ed.  

12. Burden of Proof. The circumstances under which a conveyance 
was made, the condition of the grantor at the time, and the 

injustice to him and his heirs if it is upheld, may be such as 
to cast upon the grantee the burden of showing that it is un
tainted with undue influence, imposition, or fraud, but is the 
intelligent and deliberate act of the grantor.  

APPEAL from the district court for Boyd county.  
Heard below before HARRINGTON, J. Affirmed.  

William V. Allen, Willis E. Reed, D. A. Harrington and 
V. T. Wills, for appellant.  

A. H. Tingle and Michael F. Harrington, contra.  
35
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POUND, C.  

In June, 1899, Emery W. Tuttle, at that time some S2 
years old, conveyed his farm of 160 acres, which was sub
stantially all the property he owned, to his brother-in-law, 
Ezra Bennett. In November following, Levi Bennett was 
appointed guardian of said Emery W. Tuttle by the 
county court of Boyd county, and afterwards brought this 
suit to set aside the conveyance. A decree was rendered 
in accordance with the prayer of the petition, from which 
this appeal is prosecuted.  

A considerable portion of the argument on behalf of 
appellant has been directed to the sufficiency of the peti
tion. In the title plaintiff describes himself as "Levi 
Bennett, guardian of Emery W. Tuttle," and he does not 
state anywhere in the petition expressly that he sues "as 
guardian." For this reason and because the words 
"guardian of Emery W. Tuttle" might, in strictness, be 
treated as descriptio persons only, it is urged that this 
suit is brought by Levi Bennett in his personal and not 
in his representative capacity, and is not maintainable.  
But so long as the plaintiff describes himself as guardian, 
alleges his appointment as such, and by the allegations of 
the petition and nature of the action, shows clearly an 
intent to sue in his representative capacity, we may fairly 
so construe his pleading, notwithstanding his failure to 
say expressly that he sues, as guardian. Williams v.  
Eikenbary, 36 Nebr., 478.  

It is further objected that the petition fails to allege 
that Levi Bennett was duly appointed guardian, and sets 
up no facts showing that the county court acquired' any 
jurisdiction to make the appointment. The judgment of 
a, court of general jurisdiction is presumed to be regular 
and valid. Hence in pleading such a judgment it is 
enough to allege the parties, its rendition and the date 
thereof, the court by which it was rendered, and, if not a 
court of whose jurisdiction judicial notice is taken, that 
it is one of general jurisdiction, without setting forth in
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detail the facts whereby jurisdiction was acquired in the 
particular case. Weller v. Dickinson, 93 Cal., 108, 28 Pac.  
Rep., 854; Kunze v. Kunze, 94 Wis., 54, 68 N. W. Rep., 
391; Scuanlan v. Murphy, 51 Minn., 536, 53 N. W. Rep., 
799; City of Hammond v. Evans, 23 Ind. App., 501, 55 N.  
E. Rep., 784; Nicholas v. Farweill, 24 Nebr., 180, 187; Holt 
County Bank v. Holt County, 53 Nebr., 827. Section 127, 
Code of Civil Procedure, by its terms applies only to courts 
or tribunals of special jurisdiction. Similar provisions 
in the codes of other states are so construed. Weller v.  
Dickinson, supra; People v. Bacon, 37 App. Div. [N. Y.], 
414. In consequence, it is unnecessary to plead that a 
judgment was duly recovered, where rendered by a court 
of general jurisdiction. As to all matters of probate, set
tlement of estates and guardianship, the county courts of 
this state are courts of general jurisdiction. They alone 
have original jurisdiction over those subjects, and their 
jurisdiction thereof is general. People v. Gray, 72 Ill., 
343; Epping v. Robinson, 21 Fla., 36; Giilford v. Love, 49 
Tex., 715; Glade v. White, 42 Nebr., 336.  

Exception is taken also because the ward is not joined 
as a party plaintiff, and because there is no allegation or 
proof that the county court which appointed the guardian 
has given leave to bring this suit. The former point is 
contended for on the ground of the rule of equity pleading 
that a trustee must join his cestui que trust as plaintiff.  
But we think there is no ground for such a contention in 
this state, in view of section 32, Code of Civil Procedure, 
and the long-settled course of practice thereunder. Walter 
v. Wala, 10 Nebr., 123. As to the other point, we find 
nothing in the statutes making such leave of court neces
sary, and are not impressed with the reasons for requir
ing it which have been urged. Section 23, chapter 34, 
Compiled Statutes, makes it the duty of the guardian to 
represent the ward in all legal proceedings, and section 
26 puts him in the position of an administrator with re
spect to inventorying, getting possession of, and account
ing for the ward's estate. If he brings suits recklessly and
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improvidently, lie may doubtless be removed, or charged 
with the expense in his accounts. Such seems to be the 
practice elsewhere. Hinchiman v. Ballard, 7 W. Va., 152; 
fecGrillis v. Bartlctt, 8 N. H., 569; Equitable Trust Co. v.  

Garis, 190 Pa. St., 544, 42 Atl. Rep., 1022.  
Section 14, chapter 34, Compiled Statutes, provides for 

the appointment of guardians of persons who "by reason 
of extreme old age or other cause" are ""nentally incoinpe
tent to have the charge and management" of their prop
erty. The petition in the case at bar alleges that plaintiff 
was appointed guardian "on account of the extreme age 
and mental and physical weaknes and incapacity. of said 
Emery Wl. Tuttle." It is argued that this allegation falls 
far short of the requirements of the statute and does not 
suffice to show a proper appointment or any cause of 
action on the part of the guardian. It will be seen, when 
we come to the merits of the cause, that plaintiff's case is 
not that the deed must fail because the grantor was wholly 
incapable of making it, but that it should be set aside be
cause of fraud, imposition and undue influence in obtain
ing it from an aged, infirm and weak-minded grantor, who 
reposed confidence in the grantee, and was taken advant
age of in the transaction. Hence we might well treat the 
allegations as to the grounds of the appointment as sur
plusage and uphold the petition on the presumption that 
must be indulged as to the regularity of the judgment and 
order of the county court. But, in any event, after judg
vcnt, the petition is to be construed liberally. Gage v.  

Roberts, 12 Nebr., 276. The plaintiff and the county judge 
were permitted to testify as to the appointment of a guard
ian without objection, and the parties stipulated in open 
court that plaintiff was "duly appointed." So long as 
the defect is merely a lack of definiteness and precision in 
esseutial allegations, not a complete absence thereof, it 
should not be considered at this time. Barge v. Haslan, 
63 Nebr., 296.  

Appellant insists next that the petition fails to state a 
cause of action, in that the allegations of fraud are mere
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conclusions, without stating any issuable facts or any rep

resentations which would afford ground for rescission, be

cause the allegation of want of consideration is insuffi

cient and because there are no allegations of such mental 

weakness as to render the grantor incompetent to have 

charge and management of his property at the time the 

deed was executed. We do not think any of these objec

tions well taken. The petition charges, in substance, that 

the defendant represented to the grantor, who was an old 

man, weak in body and mind, that his son and son-in-law 

were conspiring to defraud him of his land; that they were 

intending to bring an action against him and would be 

able to procure a judgment by false evidence and cause 

the land to be sold to satisfy it, unless conveyed to the 

defendant; that the defendant promised to hold the land 

in trust and reconvey it; that such representations were 

false; that the conveyance was without consideration; and 

that it was procured by said false and fraudulent repre

sentations in consequence of the extreme old age, mental 

weakness and childishness of the grantor. While it is 

true that the representations alleged are all as to the in

tention of grantor's relatives, and as to what they would 

or might do in the future, they are obviously of a iature 

well suited to work upon the fears of a weak and childish 

old man, and induce him, when pressed adroitly and per

sistently, to dispose of his property in order to avoid the 

suggested dangers. False representations of this char

acter, made to ignorant or weak-minded grantors, or to 

persons reposing special trust or confidence in the grantee, 

have always been held ground for canceling the convey

ances so procured. Klecman v. Peltzer, 17 Nebr., 381; 

Oakey v. Ritchie, 69 Ia., 69, 28 N. W. Rep., 448; Wooley 

v. Drew, 49 Mich., 290, 13 N. W. Rep., 594; Davis v. Mc

Nalley, 37 Tenn., 583, 73 Am. Dec., 159. In each of these 

cases the representation was that judgments would be pro

cured against the grantor, or that he would lose the land 

through some threatened or contemplated legal proceed

ings. When made to persons of full strength and capac-

JANUAR1Y TERMI, 1002. -A37VOL. 65]



438 NEBRASKA REPORTS. [VOL. 65 
Bennett v. Bennett.  

ity, such representations might be entirely harmless. But 
made to a feeble, vacillating, childish person, too ready in 
any event to do whatever is suggested, they necessarily 
and inevitably result in unjust and inequitable transac
tions. The allegation that the conveyance was without 
consideration, is excepted to on the authority of Sac 
County v. Hobbs, 72 Ia., 69, 33 N. W. Rep., 368. That was 
an action on a promissory note. The defendant pleaded 
that the note was "executed and delivered without any 
consideration whatever." The court said: "Whether the 
contract is supported by a valid consideration depends 
upon the circumstances under which it was executed, and 
the purposes. which the parties had in view when they en
tered into it." Accordingly the allegation was held a 
mere statement of a conclusion and proper to be stricken 
out. But here the nature and circumstances of the con
veyance are fully set forth, its purpose is disclosed, and 
the want of consideration is set forth as a fact, which, in 
connection with all the other facts, goes to show the char
acter of the transaction, and calls for the interposition of 
a court of equity. In its present connection, the allegation 
is not open to objection. .Wait, Fraudulent Conveyances, 
sec. 144. The allegations of mental weakness are not as 
strong as the statutory requirements for the appointment 
of a guardian; nor are they sufficient, we may concede, to 
require the deed to be canceled on the sole ground that the 
grantor was without capacity to make it. In such a case 
as this so full a measure of incapacity is not required as a 
condition of relief. Although mental weakness may fall 
short of entire incompetency to transact business, if it is 
taken advantage of to procure a conveyance by inequitable 
means, the conveyance may be set aside. Loder v. Loder, 
34 Nebr., 824; Klcem an v. Peltzer, 17 Nebr., 381; 2 Pom
eroy, Equity Jurisprudence, sec. 947. We are well satis
fied that the petition states a cause of action, and is free 
from substantial defect.  

It remains to consider whether the decree is sustained 
by the evidence. The evidence adduced by the plaintiff
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showed that the grantor had been very feeble in mind and 

body for some years before the conveyance. le was 82 

years old. His wife was dead, and ie had been living 
with one or another of his relatives since her death. He 

had not done his own business for many years, and had 

become subject to fainting spells, so that it was not 

thought prudent to permit him to go about by himself. A 

number of witnesses testified that he was forgetful, child

ish, and vacillating; that he talked to himself; and that 

his condition in these respects was growing worse before 

the deed was executed. It is in evidence on behalf of 

plaintiff that in former years he had not been on friendly 

terms with Ezra Bennett, the grantee, but at the time of 

the transaction in question, it is clearly shown that the 

latter had his full and entire confidence in all things. le 

was living with the grantee when the deed was executed, 
and at that time and since seems to have believed that his 

other relatives, especially a son and son-in-law, were con

spiring against him and trying to get his property, and 

that one of them had a large claim which be intended to 

put in judgment and make by execution. The land was 

clearly exempt, even though he had ceased to occupy it 

after his wife's death. First Nat. Bank of Greeniwood v.  

Reece, 64 Nebr., 292. Moreover, his children deny ex

pressly that any such claims existed, or that there was 

ever any thought or intention of asserting them. Yet 

even at the time of the trial he was firmly possessed of 

this fear, and, according to one of his sons-in-law, he stated 

after the deed was executed that he made it because of 

claims which his son and another son-in-law held, and 

that he could get the land back at any time. Other wit

nesses testified that the grantee admitted on several oc

casions that he held the land in trust for the grantor, and 

there is much evidence that he agreed at one time to re

convey at the request of the grantor's other relatives. De

fendant denies most of this testimony, and produced not 

a little evidence in conflict with it. He asserts that lie 

bought the land of the grantor, who was abundantly able
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to do busines;s at the time, giving therefor two notes, 
aggregating $750, due in three and five years, secured by 
mortgage, and the first year's rent, $110, and assuming a 
mortgage of $150. There was ample evidence to justify 
the court in finding that the land was worth at least 
$1,600, and that it was rising in value, in which case the 
bargain was scarcely a fair one. There was also sufficient 
evidence to sustain a finding that the notes and mortgage 
were never delivered, but remained at all times in Ezra 
Bennett's possession and control. It is true, the mort
gage was recorded. But it seems to have been recorded 
by the defendant, and to have been returned to and re
tained by him after recording, without reaching the mort
gagee. The grantor could not say that he ever had the 
notes, and knew very little about them. They never came 
into the hands of his guardian. If the court believed the 
witnesses who testified to admissions of the grantee, as 
it may well have done, it was justified in finding that there 
was no sale, but a mere conveyance in trust to prevent the 
supposed claims of the son and son-in-law from becoming 
liens on the land. In such case the decree is manifestly 
proper. Kleeman v. Peltzer, 17 Nebr., 381. The trial 
court saw the witnesses and had the great advantage of 
seeing the grantor and hearing him testify. We ought not 
to set aside the decree under such circumstances unless it 
is clearly wrong. A court of equity will scrutinize jeal
ously a transaction as to which there is ground for hold
ing that influence has been acquired over a person of weak 
mind, and has been abused. Smith v. Kay, 7 H. L. Cas.  
[Eng.], 750, 759. The circumstances under which a con
veyance was made, the condition of the grantor at the 
time, and the injustice to him and his heirs if it is upheld, 
may be such as to cast upon the grantee the burden of 
showing that it is untainted with undue influence, imposi
tion, or fraud, but is the intelligent and deliberate act of 
the grantor. Gibson v. Hamnnang, 63 Nebr., 349, and 
cases cited. Hence, under the circumstances of this case, 
as there is ample testimony on behalf of plaintiff to sus-
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tain the decree, and it is by no means certain that defend
ant ought not to be held to the burden of proof as to the 
fairness and bona ides of the transaction, we have no dis
position to interfere.  

It is urged that there should have been a tender of the 
notes and mortgage. But plaintiff denied that there was 
a sale, or that the notes and mortgage were ever delivered.  
On this point the trial court evidently found for the plain
tiff. The defendant admits he paid out none of his own 
money, the sole money payment being the rent of the farm 
for the year in which the deed was made. This being so 
there was no consideration to restore and no tender of 
that which never came to the hands of plaintiff or his 
ward was necessary.  

We recommend that the decree be affirmed.  

BARNEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed October 
7, 1903: 

1. Record: RE-EXAMINATION: SYLLABRUS REANNOUNCED. The record 

re-examined, the former opinion adhered to, and its syllabus 
reannounced.  

2. Stipulated Fact: DEFECTIVE PLEADING. Where a defendant at the 

trial stipulates that a fact exists, he may not secure a reversal 
after judgment against him because of a defective pleading of 
the stipulated fact.  

GLANVILLE, C.  

This case has once been decided by this court and the 
opinion, written by POUND, C., is published on page 432, 
ante.  

An extended motion for rehearing and an elaborate 
argument in support thereof was filed, and a rehearing 
allowed, and we have again carefully examined the record
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and considered the briefs and arguments on both sides, 
examining the evidence with special reference to the rule 
announced in Faulkncr v. Sims, filed March 18, 1903, hold
ing in effect that the re-examination of an appealed equity 
case should be in fact a trial de novo, to see if under such 
rule we should hold the judgment and finding of the lower 
court to be right.  

Without discussing the evidence here, but referring to 
the former decision for a sufficient statement thereof, 
we will say that upon the evidence we are fully satisfied 
with the finding and judgment of the trial court; indeed, 
we are not prepared to say that we would have been satis
fied with its decision had it been in favor of the defendant.  

The burden of the argument made for the appellant is 
upon the propositions that the petition does not state a 
cause of action, and is also fatally defective because it 
does not show that the plaintiff had capacity to sue as the 
guardian of Emery W. Tuttle, and because it is claimed 
that he did not so sue as guardian. A sufficient statement 
of the case to show the basis of these contentions will be 
found in the former opinion.  

A demurrer was filed to the petition upon which the 
case was tried on the grounds that the plaintiff had no 
legal capacity to sue; and that the petition does not con
tain facts sufficient to constitute a cause of action. This 
was overruled and the defendant answered. In the answer 
no question is raised as to plaintiff's capacity to sue, ex
cept by a denial of the allegation of his appointment as 
guardian, and no question is raised anywhere in the plead
ing as to the action being prosecuted in the name of the 
real party in interest. Upon the trial no objection what
ever was made to the taking of testimony on account of 
any defects in the petition.  

Much contention of the appellant, in his argument and 
brief, is disposed of by the following stipulation, which 
is a part of the record: "The parties agree that Levi Ben
nett was duly appointed by the county court of Boyd 

county, Nebraska, as guardian of Emery W. Tuttle on the
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21st day of November, 1899, and that he gave the bond, 
required to be given as such guardian by order of the 
court, and duly qualified as such guardian and is still 
such guardian." After entering into such a stipulation 
it is useless for the appellant to further contend that the 
plaintiff was not in fact such guardian, or to attack his 
appointment collaterally, simply because the petition in 
this action, which is not one for the appointment of a 
guardian, does not state grounds for such appointment.  
The stipulation admits that he was duly appointed by the 
proper court, duly qualified and was still such guardian.  
In the condition of the record, and after such a stipulation 
as this, the plaintiff would be entitled to amend his peti
tion, if necessary, to make it conform to these stipulated 
facts. It is therefore not worth while to give time or space 
to any more full discussion of this contention than is found 
in the former opinion.  

Another contention of the appellant is, that because to 
authorize the county court to appoint a guardian for 
Emery W. Tuttle it must have been made to appear in 
that court that he was mentally incompetent to have the 
charge of, and management of, his property; and because 
this action is brought by the guardian so appointed, there
fore the plaintiff must allege and prove that Emery W.  
Tuttle at the time of making the conveyance in question 
was so mentally incompetent to have the charge and man
agement of his property as to render the deed in question 
absolutely void, because of the total want of capacity to 
make the deed at the time it was made. In this we think 
he is wrong; the question of such capacity at the time of 
the hearing was in issue in the guardianship case, and was 
so decided by the court that the plaintiff was duly ap
pointed guardian, and is res judicata. The plaintiff then 
had a right to bring this action to set aside the conveyance 
in question without allegation or proof that, at the time it 
was made, his ward was totally without capacity to make 
it, if upon any equitable grounds the ward himself, or 
anyone claiming under him, could have sustained such an
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action; and what he was required to allege and prove is 
such a set of facts as would require a court of equity to so 
set the conveyance aside. There was no need to allege and 
prove total incapacity in Emery W. Tuttle at the time the 
deed was made, although such allegations and proof would 
establish the fact that the deed of conveyance was. abso
lutely void; therefore the contention that the judgment 
can not be sustained for want of such allegations and proof 
is unsound.  

Argument is made that there is no pleading of facts 
which show that the deed in question was obtained by the 
defendant by means of any fraud, the contention being 
that the false representations alleged to have been made 
by the defendant to induce the deed are not made respect
ing any existing fact or facts, and that the allegation that 
the defendant "falsely and fraudulently represented to 
said Emery W. Tuttle that his son, the said Bud Tuttle, 
and one Henry Duval * * * were conspiring together to 
defraud him of his aforesaid land; that said Duval and 
said Bud Tuttle were intending to bring an action against 
Emery W. Tuttle for a large sum of money" is "hypotheti
cal, conditional and contingent, and is a mere opinion." 
This is incorrect. The allegation is that defendant falsely 
and fraudulently represented the existence of an active 
conspiracy to defraud plaintiff's ward of his land; and if 

the allegation be true, and this representation was falsely 
and fraudulently made by the defendant, well knowing the 
weak and enfeebled condition of Tuttle's mind, and the 
deed was induced thereby, coupled with a promise that the 

defendant would hold the land in trust for the grantor, 
these facts would be sufficient to require a court of equity 
to enforce a trust, or compel a reconveyance.  

Defendant's brief, on page 25, contains the following: 
"Stripped of its incumbering verbiage, the pleader means 
to say that the defendant, knowing the age of Emery W.  
Tuttle and his enfeebled mental and bodily condition, 
falsely represented to him that his son and son-in-law 
were conspiring to defraud him of his land; that they in-
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tended to bring an action against him for a large sum of 

money and would be able to procure a judgment against 

him by false evidence, and would cause the land to be sold 

to satisfy the judgment, and that the only way to protect 

himself was to convey the land to the defendant, who 

promised to hold it in trust for him and reconvey it when

ever he desired it. That these are conclusions of law and 

not statements of ultimate and issuable facts, I think no 

man familiar with the primary rules of pleading will at

tempt to deny. But whether true or not, it is true that 

they do not contain a single allegation of false representa

tions respecting an existing fact." The defendant's mere 

statement of the proposition, stripped, as he says, of its 

incumbering verbiage, is sufficient to overthrow his con

tention. He argues that it "expresses no more than that 

the defendant represented to Mr. Tuttle his belief that 

the son and the son-in-law would bring an action," etc.  

Suppose the defendant did thus believe and so stated his 

belief, and suppose it were well founded, and suppose that 

Mr. Tuttle, weak and enfeebled in mind as stated, was so 

induced to make the deed, relying upon the promise of the 

defendant to hold in trust for him, and reconvey when he 

desired, and that such promise was made without inten

tion of keeping the same, as the subsequent action of the 

defendant clearly indicates, the property being an exempt 

homestead and not capable of fraudulent alienation, 

would not a court of equity enforce the trust.? But, as 

pleaded, it was not the expression of a belief, but a false 

and fraudulent statement of the present existence of a 

conspiracy, coupled with a declaration of the power of 

the conspirators to make their scheme successful. We 

are satisfied with the former holding of this court on the 

question of the sufficiency of the petition as the record 

stands, and the same is adhered to.  

We are also satisfied with our former holding, and the 

argument of the learned commissioner in the previous 

* opinion, on the sufficiency of the allegation that the con

veyance was without consideration as a pleading of fact.
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Pleading that the transfer of negotiable paper was "for 
a. valuable consideration, in the due and ordinary course 
of business," etc., is common in our practice, and, when 
denied, raises an issue; yet such allegation of the existence 
of a consideration is more nearly the statement of a con
clusion of law than the allegation of its non-existence. If 
it exists, its nature.and manner of payment can be shown; 
if it does not exist, it has no nature or manner of payment.  

There is still some contention that this action can not 
be sustained by the plaintiff, because he is designated in 
the title to the petition as "Levi Bennett, Guardian of 
Emery W. Tuttle"; arguing that the words "Guardian of 
Emery W. Tuttle" are descriptio person.  

In Thomas v. Carson, 46 Nebr., 765, it is said: "Where 
the petition or complaint states a cause of action in favor 
of the plaintiff personally, superadded words, such as 
'agent,' 'executor' or 'trustee,' will be regarded as descrip
tio persons." But that is not this case, and we adhere to 
the rule announced in the former decision as right and 
decisive on this point.  

We have carefully re-examined the case and we think 
sufficiently discussed the real issues of law and fact in
volved therein. It would be too tedious in this opinion to 
attempt to follow and analyze the entire one hundred 
pages of argument in appellant's briefs. The points in 
the case necessary to a decision have been noted with 
special reference to those insisted upon in the reargu
ment, and we think they all have been correctly decided.  

We recommend that the decision heretofore announced 
be adhered to.  

BARNEs and ALBERT, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former judgment of this 
court be adhered to and that the judgment of the district 
court be affirmed.  

FORMER JUDGMENT ADHERED TO.
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