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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1906.

STATE, EX REL. WILLIAM SUMPTION ET AL., RELATORS, V.
JOHN SMITH ET AL., RESPONDENTS.

FiLen June 20, 1906, No. 14,614.

1. Repairs of county bricges contemplated by sections 114 and 115
ch. 78, Comp. St., are such as may be made at once, and without
considerable cost.

2. Bridges: REpaIrs: ManpamUs. The boundary line between Colfax
and Butler counties is the south bank of the Platte river, which
flows between those counties. The bridge over the river between
these counties was rebuilt in 1904 at a cost of about $22,000. In
the following spring, by the movement of ice in the river, nearly
one-half of the bridge was carried away. In an action of man-
damus to compel the supervisors of Colfax county to repair the
bridge, it is held that the action cannot be maintained without
notice to both counties under section 116, ch. 78, Comp. St., and
the counties must be joined in the action.

k3
ORIGINAL application for a writ of mandamus to compel
respondents, as county supervisors, to repair a bridge.
Writ denied.

George W. Wertz, for relators.

C. J. Phelps, for respondents.

SEDGWICK, C. J.

The relators applied to this court for a writ of man-
damus to compel the respondents, who are the supervisors

4 (1)
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of Colfax county, to repair a bridge across the Platte river
between that county and Butler county, and to place the
same in condition for public travel, and to care for and
preserve the material of which said bridge was constructed.
The decision of the case is placed mostly upon propositions
of law, and for an understanding of the principles involved
the issues are sufficiently stated in the findings of fact.
The matter was referred to the Honorable John J. Sulli-
van to take the evidence and report findings of fact and
conclusions of law. His findings of fact are as follows:

“First. That the bridge in question was constructed in
the fall of 1904 at a cost of about $22,000. The bridge con-
sisted of 112 spans; 110 spans 24 feet long, and two spans
20 feet long. It was a pile bridge, the piles being from 16
to 32 feet in length, the average length of the piles being
24 feet. The height of the decking above the. water was
between 7 and 8 feet. The piles were driven in the sand
and did not reach hardpan. During the outflow of ice in
the spring of 1905, 44 spans of the superstructure were en-
tirely carried away, and 75 piles were also carried away,
33 spans were more or less injured, leaving of the 112
spans only between 50 and 60 spans intact. To recon-
struct and repair the bridge so as to make it passable
would cost about $2,700. To restore it to its original con-
dition would cost about $5,000. This bridge (and its pre-
decessors) is on the public road extending from Colfax
county into Butler county, and is used chiefly by the citi-
zens of Butler county to reach the city of Schuyler. Here-
tofore the entire expense of building and repairing this
. bridge and its predecessors has been borne by Colfax
county, Schuyler precinct, and the citizens of Schuyler. The
bridge was completely carried away during the outflow of
ice in the spring of 1883, and again in 1903, and parts of it
have been washed out and injured very frequently since
the construction of the original bridge in 1871. The per-
manency of this bridge, if restored to its original condi-
tion, depends entirely upon the character of the breakup
and outflow of ice in the spring. It might not stand for



VoL. 77] JANUARY TERM, 1906. 3

State v. Smith,

more than a year, and it mignv stand for several years.
This is a matter that is altogether problematical and can-
not be determined in advance. Second. That the south
bank of the Platte river is the dividing line betweén Butler
and Colfax counties. The north end of the bridge is in
Colfax county, and the souil end of the bridge is in
Butlcr county. Third. The bridge in question is the only
bridge across the Platte river for a distance of 15 miles
on either side. Fourth. There are sufficient available
means at the disposal of respondents to enable them, after -
- rebuilding and repairing all other bridges in the county
that stand in urgent need of immediate reparation, to re-
build, reconstruct, repair and make passable that part of
the Platte river bridge which was washed out and damaged
in 1905. But, respondents have not sufficient means, after
doing the immediately necessary work of recomstruction
and reparation of smaller bridges, to reconstruct and
repair the Platte river bridge in such a manner as to afford
any reasonable expectation that the new structure would
be permanent, or any persuasive probability that it would
even withstand the next breakup and outflow of ice.
Fifth. The refusal of respondents to rebuild and repair
is not grounded upon or justifiable by the lack of means to
make the bridge passable, but is, in part, grounded upon
the lack of means to make it passable and probably per-
manent. They think it unwise and inexpedient to exhaust
their available resources in the erection and reparation of
a structure which according to the evidence might not
stand for a year, and under the most favorable conditions
would probably not stand for more than a few years.
Sixth. Respondents had actual knowledge of the condi-
tion of the Platte river bridge long before this action was’
* instituted, and they had refused to repair it, although fre-
quently requested so to do by a large number of the citi-
zens of Schuyler. Seventh. The notice mentioned in sec-
tion 114, ch. 78, Comp. St. was given by relators to re-
spondents before this action was commenced, but it does
not appear that any such notice was ever given to the
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county board of Butler county or to any member of that
board.” '

The referee’s conclusion of law upon these facts was:
“Iirst. *That the duty to repair the Platte river bridge is
a joint duty imposed by statute. upon Butler county and
Colfax county, and cannot therefore be enforced by man-
damus without giving the notice required by section 116,
ch. 78, Comp. 8t. Second. That the repairs contemplated
by sections 114 and 115, c¢h. 78, Comp. St., are repairs
of such a slight character that they may be made at once
and without any considerable cost. Third. That the per-
emptory writ of mandamus should not be granted.”

The reasons given by the referee in the opinion accom-
panying- the report appear to justify the conclusions
reached. They are as follows: “By section 87, ch. 78,
Comp. St., the cost of building and maintaining bridges
like the one here in question must be paid by the counties
in which they are situate. The next section provides that
the counties whose duty it is to build or repair any such
. bridge ‘may be proceeded against jointly’ for any neglect
of duty in relation thereto. Sections 114, 115 and 116,
ch., 78, Comp. St., provide that it shall be the duty of
adjoining counties to commence repairing bridges on the
line between them within 24 hours after notice has been
served by three citizens or taxpayers of the state upon the
member of the county board of each county in whose dis-
trict part of the bridge is located. These statutory pro-
visions seem to indicate quite clearly a legislative policy
that the joint duty with respect to bridges on the dividing
line between counties should be enforced by -action against
both counties. The wisdom and justice of such a policy is,
of course, an argument in favor of its existence. While
the act of 1889 (sections 114, 115, 116 and 117) scems to
impose an absolute duty to repair immediately npon notice,
any bridge on the line between adjoining countices, it must,
I think, be subjected in construction to such limitations
as will bring it into harmony with other provisions of the
road lJaw. If repairs are to be made under the act of 1889
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without opportunity for competitive bidding, the legisla-
ture must have had in contemplation such repairs as might
be rightfully so made under preexisting statutes. It could
hardly have been the intention of the legislature to author-
ize a single commissioner to create an obligation that
might, perhaps, amount to thousands of dollars against his
county, or to require him to commence within 24 hours
after notice a work of any considerable magnitude. This
view is strengthened by section 85, ch. 78, Comp. St., which
authorizes the county board, in cases of pressing necessity.
occasioned by extraordinary high water or other causes,
to declare an emergency, and proceed at once to buy mate-
rials and hire labor for the repair of bridges. This latter
statute was evidently intended to meet a condition not cov-
ered by the act of 1889, to create a power not previously
existing. It authorizes, in cases of great necessity, as 1
understand it, the expenditure of large sums of money upon
bridges, without advertisement or competitive bidding.
The case of Dutton v. State, 42 Neb. 804, cited by counsel
for relators, does in part support their claims, but it over-
looks entirely the proposition established by later decisions
that a bridge between counties is an indivisible unit within
the meaning of the law relating to the cost of constructing
and repairing such bridges. The author of the opinion
does not seem to give much attention to the provisions of
the statute bearing upon the point decided, and I cannot
believe the conclusion reached is either just or in accord
with the intention of the legislature.”

The relators filed exceptions to the findings of the
referee. The first exception relates to the sufficiency of the
evidence to support the finding that it would cost about
$5,000 to restore the bridge in question to its original con-
dition. It is unnecessary to discuss the evidence upon this
point, since there is no doubt under this evidence that the
repairs necessary to put this bridge in its original condi-
tion, or even in a passable condition, would be much
greater than the repairs contemplated by sections 114
and 115, ch. 78, Comp. St., referred to in the referee’s
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second conclusion of law. The other exceptions of the
relators relate to the conclusions that the duty to repair
the bridge is a joint duty imposed by statute upon both
counties, and that this duty cannot be enforced by man-
damus without giving the notice required by section 116
~of said ch. 78.

We think that the reasons given by the referee are suffi-
cient to justify these conclusions. Tt follows that the rela-
tors were not entitled to the relief demanded, and the writ
is therefore denied.

WRIT DENIED,

SOUTH OMAHA NATIONAL BANK V. HARRY E. McGILun
ET AL.

Fimep Juse 20, 1906. No. 13,578.

1. Chattel Mortgages: VaLmITYy. A chattel mortgage on a specified
number of cattle, describing them by age and brands, and recit-
ing that ‘“the above described stock are in my undisputed pos-
session, free from all liens and incumbrances, and kept on my
premises on section No. 4, township No. 5, range No. 38, Chase
county, Nebraska,” is not void on its face for uncertainty of
description.

2.

If it-is made to appear that such mortgage was
in fact given on a specified number of cattle out of a larger
number of the same kind and description, or, in other words,
on a part only of a herd of cattle of the same kind and bearing
the same description, it is void as to third persons, unless there
has been a separation or a delivery of the cattle mortgaged to
the mortgagee.

3. ! SELECTION. While such a mortgage is void as to third per-
sons, it is not void between the parties thereto. It gives to the
mortgagee the right of selection, and, when he has exercised
that right, the lien of the mortgage attaches and will prevail

over all after acquired interests in the mortgaged property.

PrroritiIEs. When two such mortgages are executed on
parts of the same herd of cattle, the mortgagees have an equal
right of selection, and the one first exercising that right is
entitled to the possession of the cattle so selected by him, to the
exclusion of the rights of the other, if need be.
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. ASSIGNMENT: PRIorITIES. If, however, the mortgagee in
such mortgage transfers the same to a third party, and after-
wards takes the second mortgage on the same description of
property, he takes his right of selection subject to the right so
transferred to the first assignee. And if he afterwards assigns
the second mortgage, such assignee will take no greater right
than his assignor had. -

6. Instructions announcing a contrary rule disapproved.

WRROR to the district court for Chase county: ROBERT
C. ORrR, JUDGE. Rcversed.

Brome & Burnett and A. G. Ellick, for plaintiff in
error.

McCoy & Olmstead, contra.

BARNES, J.

~ One Harry McClelland was engaged in buying, selling
and raising cattle on a ranch situated in Chase county,
Nebraska. Tor the purpose of furthering his business he
borrowed money from the Shelley-Rogers Commission
Company of South Omaha, Nebraska, to whom he gave his
four promissory notes, secured by chattel mortgages upon
cattle which he described as in his possession and on his
ranch. The first note was for $3,5631.51, dated April 19,
1902, due November 7 following. The mortgage securing
this note was on “eighty-one head of four year old steers,
branded one or both of the following brands: — or H.”
The second note was for $3,099, dated September 5, 1902,
due April 9, 1903. The mortgage securing this note was
on “ninety-three head of cattle, described as follows: All
two and three year old steers, branded — on right hip.”
The third note was for $2,832.62, dated October 13, 1902,
due April 23, 1903, and the mortgage securing this note
was on “one hundred eleven head of cattle of the following
description: All long two year old steers, branded — on
right hip.” The fourth note was for $4,681.35 dated Octo-
ber 30, 1902, due May 8, 1903, and the mortgage securing it
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was on “one hundred sixty-two head of cattle, to wit: 85
steers, four years old, branded 2 or H, ave. 1175 ; 11 steers,
two years old, branded — on right hip; 8 steers, one year
old, branded — on right hip; 19 cows, five to six years old,
branded Dd or II; 27 heifers two years old, branded — on
right hip; 12 calves of 1902 (six steers, six heifers).” Each
of the mortgages contained the following: “The above
described stock are in my undisputed possession, free from
all liens and incumbrances, and are kept on my premises
on section No. 4, township No. 5, range No. 38, in Chase
county, Nebraska.” The mortgages were all duly filed in
the office of the county clerk of Chase county on or about
the date of their execution. The first two notes, together
with the mortgages given to sccure their payment, were
assigned before maturity, for a valuable consideration,
to the South Omaha National Bank, and it appears that
there was due and unpaid upon them at the commencement
of this action the sum of more than $6,000. The two notes
and mortgages last above described were sold and assigned
to the Commercial National Bank of Fremont, for value,
before maturity, and the evidence shows that neither of
them had been paid when this action was commenced.
All of the notes were indorsed or guaranteed by the Shel-
ley-Rogers companz, which became insolvent or failed and
went out of business in the spring of 1903. After such
failure the agent of the Commercial National Bank of Fre-
mont went to McClelland’s ranch and took possession,
with his consent, of 134 head of cattle, there found, under
and by virtue of its mortgages. Among the cattle so
taken were 99 head, which in some measure answered the
description contained in the two mortgages first above
described. The South Omaha National Bank thereupon
demanded possession of the cattle, which it claimed were
described in its said mortgages, and, being refused such
possession, instituted a suit in replevin against the Com-
mercial National Bank of Fremont, Harry McClelland and
Harry E. McGillin, in whose possession the cattle were
found. The two last named persons disclaimed any inter-
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est in the property, and the suit proceeded between the two
mortgagees. On issues properly joined a trial was had to
a jury, which resulted in a verdict in favor of the defend-
ant.  There was a judgment on the verdict, and the plain-
tiff brings the case to this court by petition in error.

There was nothing which appeared upon the face of the
mortgages which would render any of them invalid. The
defendant, however, on the trial below claimed that the
mortgages held by the plaintiff were void for uncertainty
of description, and attempted to show that at the time they
were executed there was a greater number of cattle on
McClelland’s ranch, bearing the brands and corresponding
to the ages of the cattle described in the plaintiff’s mort-
gages, than were covered by those instruments. In other
words, that each of the mortgages covered but a part of
a herd of cattle bearing the particular brands and corre-
sponding to the ages of the cattle described therein. And
it may be stated that, had the testimony clearly established
such fact, then as to third persons the mortgages would
have been void for uncertainty of description. An exam-
ination of the record shows that McClelland, by his testi-
mony, attempted to aid the defendant in rendering the
plaintiff’s mortgages void, but in our minds it is doubtful
if his evidence was sufficient to accomplish that purpose.
He testified that he was doing a large business, and had
from 500 to 600 cattle on his ranch most of the time; that
he was constantly buying and selling. But, when asked
if he had more than 81 head of four year old steers, branded
“—2 or “H,” on his ranch at the time he executed the first
mortgage, he was unable to say positively that he had any
more than that number. The same may be said as to his
evidence in regard to the 93 head of three year old steers,
branded “—” on right hip, as described in the plaintiff’s
second mortgage. We do not deem it advisable, however,
to state our view of the weight of this evidence, for the
reason that the case may be tried again, and the question
thus raised is one that should be submitted to, and left for,
the determination of the jury under proper instructions.
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If, when Mc('lelland executed plaintiff’s mortgages, he had
no more cattle on his ranch of the age, kinds and brands
set forth and described therein, then the mortgages were
not void for uncertainty, and the plaintiff has a prior
lien on so many of the cattle in controversy as were cov-
ered by said mortgages. Peters v. Parsons, 18 Neb. 191;
Wiley v. Shars, 21 Neb. 712. 1If, on the other hand,
McClelland had in his possession and on his ranch a
greater number of cattle of the same brand, kind and
description as those described in the plaintiff’s mortgages
at the time of their execution, or, in other words, if the
mortgages described only a part of his herd of cattle of the
same kind, brands and ages, quite another question is
presented. We are satisfied from an examination of the
authorities that a mortgage of the kind above described
is void for uncertainty of description as to third persons,
but is not void between the parties thereto. While it is not
a completed instrument, in that the lien of the mortgage is
not fixed and established, yet it gives to the mortgagee, or
his assignee, the right of selection, and, whenever he has
exercised that right and made such selection, a valid mort-
gage lien is thereupon created by virtue of such instrument
and the selection made thereunder.

It will be borne in mind that all of the mortgages were
given to the Shelley-Rogers Company. After the assign-
ment of the mortgages to the plaintiff, the mortgages
which were assigned to defendants were taken. If the
mortgagor had as many cattle of the same kind, brands
and ages as were described in both mortgages, then the
mortgagees would have equal rights of selection. If after
the mortgagee had obtained a right of selection under his
first mortgage, and had assigned that right to the plaintiff,
he took another mortgage which gave him a further right
of selection from the same descriptions of cattle, this right
would be subject to the right of selection which he had
assigned in the first mortgage, and he could transfer to the
second assignee no greater right than he himself possessed.
In such case, the assignee of the second mortgage would
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acquire the right only to select the number of cattle.of the
common description in excess of the number which the
assignee of the first mortgage would be entitled to select
thereunder. If Loth have equal rights of selection, the one
who first exercises his right of selection will obtain a pri-
ority of lien on the property described in common in the
two mortgages. Brittain D. G. Co. v. Blanchard, Shelley
& Rogers Co., 60 Kan. 263, 56 Pac. 474; Avery v. Popper
& Bro., 92 Tex 337, 48 8. W, 572.

It appears from the evidence, without dispute, that the
officer in executing the order of replevin herein found and
took from the possession of defendants 11 or 12 five year
old steers. None of these were, or could be, in the nature
of things, covered by either of the defendant’s mortgages.
The officer also found and took possession of 34 head of
four year old steers. Now, if these steers were branded
only with a bar on the right hip, the jury might have found
from the evidence that they were animals covered by the
plaintiff’s second mortgage. It is clear from reading the
descriptions contained in the defendant’s mortgages that
none of these animals could be covered thereby. So that,
even if the defendant had obtained a priority by reason of
first exercising its right of selection, yet such right did not
extend to the selection of cattle not embraced, described
in, and intended to be covered by its mortgages. So it
would seem from the evidence taken at the trial that, as
to at least 11 head of five year old steers and 34 head of
four year old steers, the plaintiff may have been entitled to
recover. With the evidence in this condition, the court
instruected the jury, in substance, that the description of
the cattle in plaintiff’s chattel mortgages should be such
as to enable third parties to identify them, aided by such
inquiry as each mortgage indicated; and that, if McClel-
land owned and had in his possession on the premises
described in said mortgages a large number of steers of a
very similar description as those described and enumer-
ated in either of the plaintiffs mortgages, then they should
find for the defendant. It seems clear that this instruction
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was not warranted by the evidence. The court also gave
other instructions which are inconsistent with the rules
above announced and constitute reversible error.

For the foregoing reasons, the judgment of the district
court is reversed and the cause is remanded for further
proceedings according to law.

REVERSED.

"OMAHA L0AN & BUILDING ASSOCIATION ET AL., APPELLEES,
V. HORrATIO K. HENDEE ET AL., APPELLANTS.

Fmep Ju~xe 20, 1906, No. 13,980.

1. J’udicjal Sale: CONFIRMATION. It is ordinarily the duty of a court,
where a judicial sale is fairly conducted and is made in conform-
ity with the decree, to ratify such sale.

: VacarioN. The foregoing rule, however, is subject to cer-
tain exceptions; and, where it is made to appear that there was
a misunderstanding between the parties, by reason of which one
of them was prejudiced without fault on his part, the court, in
the exercise of its equity jurisdiction, may deny confirmation
and set aside the sale.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE, Reversed with directions.

McDonald & Woodland, for appellants.
Charles W. Haller and Charles S. Lobingier, contra.

BARNES, J. .

This controversy arises over an order of the district
court for Douglas county confirming a sale of real estate
made under a decree of foreclosure of that court. It
appears that in March, 1900, the appellants went into pos-
session of the real estate in question, the same being a
hiouse and lot in one of the additions to the city of Omaha,
under a contract of purchase with one G. S. Benewa; that
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they paid a considerable part of the purchase price, and
that an arrangement was finally made between them and
Benewa, by which he took the title to the property,
obtained a loan thereon from the Omaha Loan & Building
Association, the appellants agreeing to pay the loan
according to its terms, and, when the same was paid,
Benewa was to deed the property to them. Since taking
possession of the premises the appellants have at all times
claimed and occupied the same as their homestead. For
a failure to make the payments due to the building and
loan association, an action was instituted in the district
court, and a decree of foreclosure was rendered therein in
favor of said association and against Benewa and the
appellants. The execution of the decree was stayed for
nine months on application of the appellants, and, when
the stay was about to expire, they entered into mnegotia-
tions for the purpose of obtaining a loan on the premises
with which to pay off and satisfy the decree. Such
negotiations resulted in the purchase of the decree by
Mr. Lobingier, who took an assignment of the same,
together with all of the rights of the plaintiff thereunder.
The decree seems to have remained in statw quo until the
month of October, 1903, when the decree was assigned to
Ida M. Cronk, and, without further notice to appellants,
an order of sale was issued thereon. The premises were
sold on the 10th day of November, 1903, and notice was
given to the appellants of the hearing of an application
fo confirm the sale on the 19th day of March, 1904. The
appellants appeared, resisted the motion for confirmation,
and filed objections thereto, duly verified, which in form
and substance amounted to a petition to set the sale aside
on account of fraud and misrepresentation practiced upon
them.

The allegations contained therein are in substance as
follows: That in September or October, 1902, the appel-
lants entered into an agreement with the assignee of the
decree, by the terms of which they were to pay $12.50 a
month; that said payments were to be applied, first, upon .
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the interest on the sum paid for the assignment of the
decree in question, together with taxes and costs; sccond,
upon repairs made upon the premises; and, third, upon
the principal of the loan or payment made for them by
said assignee; that, when the principal sum so paid for
the decree was reduced to $750, said assignee was to give
them a title to the premises, and take a mortgage thercon
to sccure the payment of that amount; that, pursuant to
the agreement, they made the payments therein stipulated
up to and including the month of J anuary next preceding
the application to confirm the sale ; that it was agreed
by the said assignee that no sale of the premises should
be ordered, and, when they made their November payment
in 1903, they were told that no mnotice of sale had been
ordered to be made; that the assignee was not going to
have the premises sold, and would not have them sold so
long as the payvments were made according to the terms
of the agreement. They further charged that said repre-
sentations and statements were false and fraudulent, and
made for the purpose of misleading and deceiving them;
that said assignee well knew at the time that an order of
" sale had been issued, and notice thereof had been inserted
in the “Royal Woodmman” in each of the issues of the
paper published in the month of October preceding; that
said statements did mislead and deceive them; that they
did not know that notice of sale had been published, and
did not know that the sale had taken place, until notice
of the motion to confirm the same was served upon them.
They further alleged that at the time they made their
November payment they told said assignee that they did
not want to make a payment in December, but would make
payment for two months in January following; that such
payment was made in January, and they would not have
made the same had they known that the premises had
been sold. They further alleged that they would have
inquired as to such sale but for the misrepresentations
so made to them by said assignee; that, by reason of the
action taken by said assignee in ordering the sale of the



VoL. 77] JANUARY TERM, 1906. 15

Omaha Loan & Building Ass'n v. Hendee.

premises, the agreement between them was broken; that
appellants were taken by surprise to their damage and
injury, and for that reason the sale was irregular and void,
and should be set aside. They prayed for an order vacat-
ing the sale and holding it for naught; that an account-
ing be had, and an order entered allowing them sixty days
within which to pay the amount found due into court,
and that upon such payment a deed be made by the sheriff
to them and the premises thus conveyed to them without
further action of the court. The assignee of the decree
accepted the issue thus tendered, and a hearing on the
merits was had upon affidavits and other documentary
evidence. Whereupon, the trial court overruled the objec-
tions of the appellants, and made an order confirming the
sale. The case comes here by appeal for a trial de novo.

Under the present statute, and our rules governing
appeals in equity cases, we are in no manner bound by
the view of the trial court as to the sufficiency or the
weight of the evidence, where it consists wholly of affi-
davits, depositions, and other written testimony. In the
instant case, no oral evidence was taken, and we are
therefore in as good a situation to judge of the weight
and probative force of the testimony as was the trial
court. Section 681a of the code; Grandin v. First Nat.
Bank, 70 Neb. 730; Faulkner v. Simms, 68 Neb. 299.
We desire to say, before proceeding further with this
opinion, that it would seem that a question of this impor-
tance should not be tried on a motion and affidavits only;
that, where such objections are presented, the district
court should require pleadings to be filed, direct an issue
to be made up, and upon such issue proceed to trial as in
other cases. In this case, however, the parties having
elected to procced on-the motion and by affidavit evidence,
and having so tried the issue without objection, we have
concluded to take the case as we find it, and decide anew
the question presented.

The evidence contained in the record is so voluminous
as to make it impracticable to quote it, and we must con-
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tent ourselves with a statement of its temor and effect.
It seems clear to us that it preponderates in favor of the
contention of appellants to the extent of showing that
there was such a misunderstanding on their part as
resulted in their failure to purchase at the sale, though
not to the extent of showing fraud or bad faith on the
part of Mr. Lobingier. To our minds it fairly shows that
the agreement with appellants was entered into sub-
stantially in the manner and form set forth in their
motion; that in order to carry out such agreement the
purchase and assignment were made of the decrce of fore-
closure in question; that Benewa was procured to make
a deed of the premises, subject to the decree; that the
sum of $12.50 a month was collected, from appellants, and,
while the payments were somewhat irregular, they appear
to have been made in full, or substantially so, until long
after the sale of the premises complained of took place.
Indeed, the payments were made up to within one month
of the time of the application for a confirmation of the
sale; that Ida M. Cronk, who claims as owner of the
decree, purchased the same pendente  lite from  Mr.
Lobingier. It seems clear from the affidavits of the appel-
lants, of Mr. Ed P. Smith, and Mr. W. A. Spencer, that
the appellants understood that no order of sale would be
issued on the decree and that the premises would not be
sold thereunder as long as the payments agreed upon
were kept up. It also appears from other evidence con-
tained in the record that it was agreed that, when the
amount paid for the decree, with interest thereon, should
be reduced to $750, the premises would be conveyed to
appellants, and a mortgage thereon taken back to secure
the payment of that amount; that an assignment of the
decree was made to Ida )M.. Cronk, and without notice,
and immediately thereafter an order of sale was issued
thereon, under which the sale in question herein took
place; and it would seem that such proceedings had the
effect to deprive appellants of further opportunity to
comply with their contract and redeem their home from
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the lien of the decree. The foregoing facts would seem
to render it unjust and inequitable to confirm the sale in
question, and there is thus presented to us the question of
the power of the court to deny the confirmation and set
aside the sale.

In ordinary cases, on a motion to confirm a sale of real
estate under a decree of foreclosure, the court will con-
sider only such matters as relate to the regularity of the
sale, and this may be stated to be the general rule appli-
cable to such cases. To this rule, however, there are
exceptions, and it has often been held that, in an equi-
table proceeding of this nature, the court will refuse to
confirm a sale where it was unfairly conducted; and
there would seem to be no good reason why such power
should not be exercised when it appears that through a
misunderstanding between the parties one of them was
prejudiced without fault on his part.

In 2 Jones, Mortgages (6th ed.), sec. 1639, we find
the following: “The most general principle on which the
courts act in setting aside the sale and ordering a new
one is that equity will not allow any unfairness or fraud,
either on the part of the purchaser, or of any other person
connected with the sale.” _

In Aderholt v. Henry, 82 Ala. 541, the court said:
“But, when there is some impropriety or irregularity
attending the sale, affecting its fairness, or.surprise
anisapprehension caused by the conduct of the purchaser,
.or misconduct on his part, or on the part of any person
connécted therewith+~ or when the sale is conducted in
violation of the decree, or in disregard of the rights and
interest of some of the parties; or, when from any cause,\
it would be inequitable to permit it to stand, it becomes \
the duty of the court, on settled principles, to vacate the :
sale, theugh a conveyance may have been made, upon :
proper application, before confirmation, in the suit in
which the sale was made.”

In Paulett v. Peabody, 3 Neb. 196, it was held:
“Judicial sales should be conducted with the utmost fair-

5
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ness and good faith. Indeed the rules which govern them
are not less stringent than in ordinary cases. If a sale
is made under a decree of the court, and there is shown
to have been false representations, or undue concealment,
in the conditions or particulars of the sale, by any person
interested therein, to the injury of another, the sale should
be set aside, if application is made before the conveyance
is executed.” To the same effect are F'rasher v. Ingham,
4 Neb. 531; Aldrich v. Lewis, 28 Neb. 502; Goble v.
0’Connor, 43 Neb. 49, and McKeighan v. Hopkins, 19
Neb. 33.

From the foregoing authorities it seems clear that we
have not only the power, but it is also our duty, to set
aside the sale in question. The judgment of the trial
court is therefore reversed, the sale is set aside and held
for naught, and the cause is remanded to the district court,
with directions to take an accounting of the amount due
upon the decree in question, that the appellants be allowed
sixty days within which to redeem the premises in ques-.
tion from the lien of such decree, and, in default of such
payment within said time, the assignee be given leave to
proceed to enforce her decree according to law.

JUDGMENT ACCORDINGLY.

ROYAL HIGHLANDERS, APPELLANT, V. STATE OF NEBRASKA
ET AL., APPELLEES.

Foep JUNE 20, 1906. No. 14,642.

1. Taxation: EXEMPTIONS: BENEFICIAL ASSOCIATIONS. A fraternal ben-
eficiary association, conducted for the mutual benefit of its
members and for the purpose of providing a fund by the pay-
ment of stated dues and fees from such members for the pay-
ment of a special amount upon the death of each member to a
beneficiary named by him, is not a charitable association, and
its property and funds are not used exclusively for charitable
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purposes s0 as to be exempt from taxation by the laws of this
state. * '

2. Statutes: CONSTRUCTION. Where the legislature has passed an act
providing for a new system of raising revenue, and hag thereby
changed the former methods of procedure relating to matters
of taxation, the courts in construing its provisions are not bound
by any administrative construction of the former revenue law.

3. Taxation: Crepirs. Under the rule established by the decisions of
this cburt for the taxation of credits, a fraternal beneficiary as-
sociation is entitled to set off the amount of its outstanding
beneficiary certificates, matured and unmatured, against secur-
ities in its fidelity or mortuary fund, set apart and devoted
exclusively to the payment of such certificates.

APPEAL from the district court for Hamilton county:
ARTHUR J. EVANS, JUDGE. Reversed.

Hainer & Smith, for appellant.

Norris, Brown, Attorney General, William T. Thompson
and M. F. Stanley, contra.

Brome & Burnett, amict curie.

BARNES, J.

This case is before us on appeal from a judgment of
the district court for Hamilton county affirming the order
of the board of equalization of that county in the matter
of the assessment of the property of appellant (Royal
Highlanders, a domestic fraternal beneficiary association)
for taxation for the year 1905. It appears that the asso-
ciation is duly organized under the laws of this state, and
has its home office and principal place of business at
Aurora, in Hamilton county; that in May, 1905, in
response to the demand of the county assessor of said
county, the association delivered to him a schedule of its
property, from which it appears that it was the owner of .
certain lots in the city of Aurora, Hamilton county,
Nebraska, and the building situated thereon, of the cost
and value of $21,238.56; that it had on hand furniture,
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fixtures and office supplies of the value of $1,200; that it
had money in the banks of Aurora amounting to $13,-
666.81; that it owned securities deposited as a credit with
the auditor of public accounts of the state of Nebraska,
amounting to $455,900, which credit was its mortuary
fund, deposited under the provisions of the statutes
coverning the atfairs of such associations, the same having
been collected and set apart for the payment of its debt
due and to become due on the beneficiary certificates
issued to and held by its members. All of said property
was claimed by the association to be exempt from taxa-
tion, for the reason that it was used exclusively for char-
itable purposes. It was further claimed that the mortuary
fund so deposited with the auditor of public accounts was
not subject to taxation, because the association had the
right to set off the amount of its obligations or debts due
and to become due on said beneficiary certificates against
- said credit, which would leave it no net credit for tax-
ation. Thereupon the asscssor duly entered all of said
property on the tax lists of said county for assessment.
Thereafter the association appeared before the county
board of equalization and filed its petition and protest,
claiming said property, and all thereof, as exempt, for
the reasons stated in its schedule. The board made an
order sustaining the assessment as made by the assessor,
and the association appealed to the district court for Ham-
ilton county. To maintain its position in that court, the
association filed its petition, setting forth more partic-
ularly and at large the matters contained in its protest.
and prayed for a judgment declaring its property wholly
exempt from taxation, and reversing the order of the
county board. To this petition the attorney general and
the county attorney of Hamilton county filed a general
demurrer, which was sustained. The association excepted,
elected to stand upon its said petition, offered evidence
in support of all of the allegations thereof, which evidence
was excluded, and thereupon the court rendered judgment
against the association, affirming the order of the board of



Vor. 77] JANUARY TERM, 1906. 21

Royal Highlanders v, State.

equalization, and dismissing the appeal of the association
at its costs.

It may be stated, in passing, that it clearly appears from
the petition that the appellant is a fraternal beneficiary
association, organized under the provisions of chapter 43
of the Compiled Statutes of this state, having a lodge sys-
tem with ritualistic form of work, and a representative
form of government; that it is formed, organized and
carried on for the sole benefit of its members and their
beneficiaries, and not for profit; that, for and in consid-
eration of certain stipulated payments in the form of
fees and dues, it issues beneficiary certificates on the lives
of its members, payable after their death to beneficiaries
named therein, in mannner and form as provided by its
by-laws and the statutes of this state governing such
associations; that it has its fidelity or mortuary fund,
amounting to $455,900, deposited with the auditor of pub-
lic accounts, which fund is set apart and pledged by said
association and by-laws for the payment of its beneficiary
certificates due and to become due, and constitutes a
trust fund for that purpose, and for no other; that of its
credit balance at the banks, $12,174.98 belongs to said
fund, and the remainder thereof, amounting to $491.34,
represents a fund used for the purpose of paying the run-
ning expenses of the association. The foregoing is an
abridged statement of the facts shown by the record, but
is quite sufficient as a basis for this opinion.

1. Appellant’s first contention is that its entire property
is exempt from taxation because it is used exclusively for
charitable purposes. This question must be determined,
not by what the association professes to be, but by what
it really is, and the nature of the business it conducts.
The general trend of judicial opinion in this country is
that organizations like the appellant are, in effect, mutual
insurance companies. In State v. Live Stock Ass’n, 16
Neb. 549, it was held that an association which insured
only the property of its members by a policy in the form
of a certificate of membership, for a premium paid simply
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as an admission fee, and by assessing its members to pay
for the losses sustained by such certificate-holders, was
to all intents and purposes a mutual insurance company.
Again, in Staete v. Farmers Benevolent Ass'n, 18 Neb.
276, the court, speaking of associations like the appellant,
said:

“The courts have with a great degree of unanimity
treated all such organizations as substantially life insur-
ance companies, applying to them and to the mutual rela-
tions of the members the rules and principles applicable
to the contract of life insurance.”

The appellant classes itself as exclusively a charitable
organization, but from an examination of its by-laws,
called “Original Edicts,” it appears that it is conducted
for the sole benefit of its members and their beneficiaries.
Its declared purposes are: “First. To unite for mutual
benefit and fraternal protection all white persons of sound
physical health and exemplary character between the ages
of 18 and 65, and to bestow substantial benefits upon the
beneficiaries of its membership admitted between the ages
of 18 and 48 years who are entitled thereto. Second. To
cheer and aid the unfortunate, to comfort and provide for
the sick and aged, and to bury with becoming honor the
dead of our membership. Third. To educate its members
socially, morally, and intellectually, promulgating by
ritualistic degrees the principles of prudence, fidelity and
valor. TIourth. To establish and maintain funds for the
purpose of paying all benefits provided for the members
and their beneficiaries, and to defray the expense of man-
agement and promotion.” All of these purposes are con-
fined to its members, and are dependent upon the payment
by them of the assessments required by the by-laws.
Beneficiary members get what is paid for, and nothing
more. If they cease to pay, they cease to receive. Mem-
bers continue to pay for the benefit of another, not because
of any charitable or benevolent impulse, but because they
expect, upon their death, that those whom they are inter-
ested in, or bound by law or ties of affection to provide for,
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will receive the amount which it is agreed in the benefi-
ciary certificate will be paid by the association to such
beneficiary. This is neither charity nor benevolence. Pay-
ment to the beneficiary does not depend upon his or her
firancial condition. A wealthy child or widow of the
assured member would be entitled to claim the amount
named in his certificate equally with one poor or needy.
This benefit is paid because of so much money and so many
assessments paid by the assured member. This benev-
olence or charity is purely of a commercial character; it
does not seek out the needy, but invites only the able-
‘bodied and healthy. It is a business arrangement; the
beneficiary reeeives payment because of a contract obli-
gation on the part of the association to make such pay-
ment. In State v. Miller, 66 Ia. 26, the court held that
the Ancient Order of United Workmen, an association of
practically the same character as the appellant, is a life
insurance company, and that its fraternal character was
simply an incident to its many purposes. In Robinson
v. Templar Lodge, 117 Cal. 370, 59 Am. St. Rep. 193, the
court said of an association similar in character and regu-
lations to the appellant, concerning payments to be made
to it:

“These benefits are not charities in the strict sense.
"They are dues, which the society becomes obliged to pay
in certain events. It is a matter of right, and not of grace.
A consideration is paid, and the lodge reserves no right
to withhold payments when the conditions arise.”

It seems clear therefore that the appellant is not what
may be termed purely or exclusively a charitable organiza-
tion. It further appears from an examination of its by-
laws that its funds are divided into two classes, as fol-
lows: “The finance of the fraternity shall be divided into
two funds: The fidelity fund and the general fund.” The
fidelity fund of the association is its mortuary fund, and
is set apart for the payment of its beneficiary certificates
due and to become due, while the general fund is used for
organizing, maintaining and promoting the best interest,
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growth and welfare of the fraternity, in other words, for
the payment of the expenses of carrying on its business.
So we are of opinion that the property of the appellant
is not exempt from taxation by reason of its being used
exclusively for charitable purposes.

2. It is further contended that we are bound by the
administrative construction of our former revenue law.
It is said, in substance, that our constitution was adopted
in 1875; that the legislature of 1879, acting under the
provisions of said instrument relating to taxation, framed
a general revenue law, and exempted from taxation all
property used exclusively for charitable purposes; that
said revenue law has been so construed that no one has
ever thought of taxing the funds of a fraternal beneficiary
society until the year 1904 ; that the present revenue act
is, in substance, the same as the former one; that the
courts are bound by such administrative construction, and
should not now hold the property of such associations
subject to taxation. The doctrine of estoppel by construc-
tion is well established, and the argument of counsel
based thereon comes with much force. Indeed, it might
be held conclusive, were it not for the fact that in the
year 1903 -the legislature, by the adoption of the new rev-
enue law, established more effectual methods than those
which theretofore obtained in regard to matters of tax-
ation. It is a fact, within the common knowledge of all,
~and one of which we may take judicial notice, that
formerly so much property escaped tixation as to render
the revenue of the state insufficient to pay the expenses
incurred in conducting its ordinary business affairs, and
we were confronted with a continually increasing state
debt. This created a universal demand throughout the
state for a new revenue law. In answer to this demand
the legislature at its session of 1903 adopted our present
system. While so much of the present act as desigriates
what property shall be taxed, and what shall be exempt
from taxation, is practically the same as those provisions
contained in the former revenue law, yet the new act



VoL. 77] JANUARY TERM, 1906. 95

Royal Highlanders v. State.

contains such minute directions for listing, valuing and
assessing property for taxation as to render it extremely
difficult for any person or corporation to avoid the pay-
ment of taxes upon all of his or its property, and the
adoption of the new law has resulted in the taxation of
the property of appellant and other like associations.
The power of the state to make such changes from time
to time in its revenue laws, and adopt such new methods
in regard to matters of taxation as may be found neces-
sary to raise an amount of revenue sufficient for its needs.
cannot be questioned. The legislature having exercised
such power, neither taxing ofticers of the state nor the
courts are bound by construction of the former law.

It is further urged that it was the intention of the
legislature in passing the present law to completely exempt
fraternal beneficiary associations from taxation, and our
attention is called to the provisions of the act relating to
the taxation of what are called old line insurance com-
panies. It is insisted that, when the legislature provided
for taxing such old line insurance companies upon their
gross premiums for the preceding vear, and exempted fra-
ternal beneficiary associations and other like societies
from that provision, the intention was not to tax such
associations at all. It seems to us, however, that except-
ing such associations from those special provisions con-
stitutes no evidence of an intention not to tax them, but,
on the other hand, it shows an intention to tax them the
same as all persons, corporations and other domestic asso-
ciations are taxed. If the legislature had intended to
exempt them from taxation, it certainly would have
expressed such intention and thus put the question beyond
all doubt. So we are of the opinion that the property of
mutual benefit associations organized under the laws of
this state is taxable the same as the property of individ-
uals, corporations and other domestic associations.

3. Finally it is contended by the appellant that it is
entitled to set off the amount of its outstanding beneficiary
certificates, matured and unmatured, against its fidelity
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or mortuary fund. This is the only remaining question
for our determination. It is the settled law of this state
that the word “credits,” as used in our present revenue
law, means “net credits”; that “the taxpayer may deduct
from his gross credits the amount of his bona fide debts
in order to determine the true value of his credits for
assessment.” State v. Fleming, 70 Neb. 528; Lancaster
County v. McDonald, 78 Neb. 453. The state insists that
this fund is money loaned and invested, and therefore
must be taxed. Money loaned or invested within the
ordinary meaning of the term is money or capital laid out
with a view of obtaining a profit or income therefrom.
The fact that the fund in question has assumed the form
of bonds, mortgages and other-securities does not of itself
fix its nature or determine its use. It is the use to which
- it is put that determines its character. That this fund
is not loaned or invested for profit, within the ordinary
meaning of the term, seems clear. As above stated, the
fidelity or mortuary fund of the association is set apart
by its by-laws and the laws of this state as a trust fund
for the payment of its beneficiary certificates. This fund
must be kept and conserved for that particular purpose.
The statute provides how it shall be invested for its preser-
vation, and the manner in which it may be withdrawn
from time to time for the purpose of paying the beneficiary
certificates of the association as they become due. It is
a credit which was created for that particular purpose,
and no other. A like question was before the supreme
court of Alabama in Alabamae Gold Life Ins. Co. v. Lott,
54 Ala. 499, where it was held that a life insurance com-
pany, when its solvent credits are assessed for taxation,
is entitled to have deducted therefrom its premium reserve.
The same question was before the supreme court of Towa
in Equitable Life Ins. Co. v. Board of Equalwatwn of
Oity of Des Moines, 74 Ia. 178. The court said:

“It is plain that the legislature enacted this statute to
secure to the policy-holders the performance of the obli-
gation to pay the amount secured by the policy. This
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statute, therefore, recognizes the existence of a debt from
the company to the policy-holders, and provides for secur-
ing its payment through this reserved fund. To us it
seems plain that the plaintiff is indebted to each of its
policy-holders, and the aggregate amount of such indebted-
ness equals this reserved fund, which should be deducted
from plaintiff’s money and credits in listing the same for
taxation.”

In Michigan Mutual Life Ins. Co. v. Common Council
of Detroit, 133 Mich. 408, the question of the right of a
mutual life insurance company (organized for profit),
under a statute practically like our own, to set off its
reserve fund credits against its mortuary debts for the
purpose of taxation was before the court, and it was held
that it had the right to deduct the amount of its policies
from its premium reserve; that the reserve fund of the
company represents its indebtedness to its policy-holders,
and should be exempt from taxation.

It is contended by the state, however, that the foregoing
decisions furnish no authority for the determination of
the question involved in the instant case; that they apply
only to old line life insurance companies, and the reason
given for such contention is that the policies of old line
companies have a present surrender value, while the ben-
eficiary certificates of fraternal associations have no such
value. It seems to us that this is a distinction without
a difference. It is difficult to understand why old line
insurdnce companies, which are organized for the purpose
of gain and profit, should be accorded the privilege of the
set-off, and that right denied to beneficiary associations,
which are organized solely for the purpose of conserving
the interests of their members and are prohibited by law
from being conducted for the purpose of gain. It seems
clear to us therefore that the beneficiary certificates issued
to the members of the appellant association create a debt
against it, for the payment of which the fund or, in other
words, the credit in question is specifically pledged. So
we are of opinion that the certificates create a bona fide
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debt, payable out of the particular credit or fund known
as the fidelity or mortuary fund of the association, and
may, for the purpose of taxation, be set off against credits
or securities in such fund. We are also of opinion that
all of the property of the association which has not been
segregated, set aside, transferred to, and become a part
of the securities in its mortuary fund is taxable under
the provisions of our present revenue law. It follows that
the trial court erred in sustaining the demurrer to the
appellant’s petition, and in rendering judgment affirming
the order of the board of equalization.

For the foregoing reasons, the judgment of the district
court is reversed and the cause is remanded for further
proceedings according to law.

REVERSED.

SEDGWICK, C. J., dissents.

LETTON, J., concurring specially.

I concur in the view expressed in the opinion of Mr.
Justice BARNES as to fraternal beneficiary associations,
such as the Royal ITighlanders, not being charitable asso-
ciations and entitled to exemption from taxation for that
reason. I also agree that this court is not bound by any
administrative construction of the former revenue law for
the reasons set forth in his opinion. With the conclusion
reached I also concur, but, since I do so mainly upon
grounds not mentioned in his opinion, I deem it proper to
briefly state my views.

The question whether or not the securities held in pledge
by the Royal Highlanders, or other domestic fraternal
beneficiary associations, or whether the reserve held by
domestic old line life insurance companies, are taxable as
the property of the respective associations or corporations,
is purely one of statutory construction. The controlling
question for the court to determine is, what was the inten-
tion of the legislature with respect to the subject matter?
To ascertain this intention is the sole duty of the court in
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the premises, and, when this is determined, the construc-
tion must stand until such time as the legislature may
determine that the court has incorrectly interpreted the
meaning of its language, and enacts a new provision s0
clear and specific that all may understand. To ascer-
tain the intention of the lawmaker, we must consider the
whole statute, its purpose and object, and the means pro-
vided in the act for attaining the desired end. Uniformity
in taxation is essential under our constitution, and it must
be presumed that the legislature intended, as nearly as pos-
sible, taking into consideration the innumerable phases,
conditions, and forms in which property appears, to secure
uniformity. In accomplishing this result, it is proper to
classify property, individuals or corporations, and by sec-
tions- 58, 59, 60 and 61 of the law under consideration this
classification has been made so far as concerns insurance
companies. These sections have been the subject of con-
sideration in State v. Fleming, 70 Neb. 523, and in Aachen
& Munich Fire Ins. Co. v. City of Omaha, 72 Neb. 518, and
they were upheld as a proper exercise of the taxing power
in that behalf. By section 59 all foreign life and accident
insurance companies, except fraternal beneficiary associa-
tions and mutual assessment companies, were placed in
one class, and by section 61 all domestic life, fire, accident,
or surety companies, except fraternal beneficiary associa-
tions and mutual assessment companies, were placed in
another class. By the provisions of section 59 each foreign
company is required to pay into the state treasury 2 per
cent. of the gross amount of premiums received by it dur-
ing the preceding calendar year for business done in this
state. This is a business tax imposed under the second
clause of section 1, art. IX of the constitution, and such
companies are also liable for taxation upon all their prop-
erty within the state the same as other corporations or in-
dividuals. State v. Fleming, supra, and Aachen & Murich
Fire Ins. Co. v. City of Omaha, supra. Section 61 provides
that all domestic companies shall be taxed in each local
political subdivision where the agent conducts the busi-



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































