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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICI-

ATING AT THE ISSUANCE OF THIS VOLUME.

NUMBER OF

Keith, Kimball, Lin-
coln, Logan, McPherson,
Perkins and Scott’s
Bluff.

. | RESIDENCE
DISTBICT ('uumxx-:§ IN DisTRICT ‘ JupGEs IN DISTRICT oF JUDGE
First...oouves Gage, Jefferson, Johnson, ' Leander M. Pember-
Nemaha, Pawnee and 75 Beatrice.
Richardson. John B. Raper... Pawnee City.
Second....... (Cassand Otoe. ...ovvvvnnen Harry D. Travis, Plattsmouth,
Third........ Lancaster. .....oeeveuneee. Albert J. Cornish Lincoln.
Lincoln Frost .... Lincoln,
Willard E, Stewart...| Lincoln.
Fourth ...... Burt, Douglas, Sarpy and | George A. Day....... Omaha.
Washington. Lee S. Estelle........ Omaha.
Howard Kennedy....| Omaha.
William A. Redick...| Omaha.
Willis (. Sears ...... Tekamah,
Abraham L. Sutton..| South Omaha.
Alexander C. Troup. .| Omaha.
Fifth ........ Bu‘ler, liamilton, Polk, | George F. Corcoran..| York.
Swnders, Seward and | Benjamin F. Good... Wahoo.
York.
Sixth ........ Colfax, Dodge, Merrick, | Conrad Hollenbeck.. Fremont.
Nance and Platte. George H. Thomas...| Schuyler.
Seventh...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd....... Harvard.
Saline and Thayer.
Eighth....... Cedar, Cuming, Dakota, | Guy T. Graves....... Pender.
Dixon, Stanton and
Thurston.
Ninth ........ Antelope, Knox, Madison, | Anson A. Welch...... Wayne.
\ Pierce and Wayne.
}.Tenth Adams, Franklin, Harlan, | Harry 8. Dungan....| Hastings.
’ Kearney, Phelps and
Webster.
Eleventh ..... Blaine, Boone, Garfield, | James R. Hanna..... Greeley.
Grant, Greeley, Hall, | James N. Paul....... St. Paul.
Hooker, Howard, Loup,
Thomas, Valley and
Wheeler. )
Twelfth ......; Buffalo, Custer, Dawson | Bruno O. Hostetler...; Kearney.
and Sherman,
Thirteenth ..| Banner, Cheyenne, Deuel.| Hanson M. Grimes...| North Platte.

Fourteenth...| Chase, Dundy, Furnas, | Rubert C. Orr........ McCook.
: Frontier, Gosper, Hayes, .
Hitcheock and Red Wil-
low.
Fifteenth ....| Box Butte, Brown, Cherry, | James J. Harrington ; O'Neill.
Dawes, Holt, Keya | William H. Westover | Rushville.

Paha, Rock, Sheridan
and Sioux.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1906.

City oF McCooxk v. JAMES MCADAMS.*

FiLeo FeprUARrY 22, 1906. No. 14,135,

. Municipal Corporations: SURFACE WATER: INJURY To Goops: Evr-

DENCE. Evidence examined, and held sufficient to sustain a find-
ing against the defendant on the question whether the loss in
guestion was occasioned by the act of God.

. Evidence which tends to negative that offered by the defendant

to establish an affirmative defense is not open to the objection
tha: it is not proper rebutial, although it may also tend to
prove some issue which the plaintiff was required to establish
in making his ca:se.

. Evidence examined, and held insufficient to warrant the submission

of the question of contributory negligence to the jury.

. An instruction covering defendant’s theory that the loss was

ozcasioned by the act of God examined, and held as favorable
to the defendant as the law would warrant.

. Instruction as to the burden of proof examined, ‘and held not

erroneous.

. Damages. In an action for damage to merchandise, the original

cost of the goods is not a proper basis for the computation of
damages. In such case, the measure of damages is the difference
between the value of the goods immediately before and imme-
diately after the injury.

: EVIDENCE. In order to establish the amount of such dam-

*Rehearing allowed. See opinions, pp. 7, 11, post.

4 )
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ages, it is not permissible for a witness to testify to his con-
clusion as to the amount of damages; he should state the facts
within his knowledge, and from those and other facts in evi-
dence it is for the jury to determine the amount of damages
sustained.

Error to the district court for Red Willow county:
RoBERT C. OrR, JUDGE. Reversed.

F.I. Foss J. R. McCarl, J. S. Le Hew, Boyle & Eldred
and R. D. Brown, for plaintiff in error.

W. S. Morlan, contra.

ALBERT, C.

This is an action for damages caused by surface water
flooding the basement of the plaintiff’s storeroom as a
result, it is alleged, of the defendant’s negligent omission
to maintain in proper condition a system of drains, ditches
and culverts, which it had constructed for the purpose of.
conducting the surface water through the city. This cause
was reviewed by this court on a former occasion. The
opinion by Mr. Commissioner OLDHAM, reported in 71
Neb. 789, contains a clear and concise statement of the
issues and facts in the case. A second trial in the district
court resulted in a verdict for the plaintiff. The defend-
ant brings error.

The first contention of the defendant is that the verdict
is not sustained by sufficient evidence. This contention
is based, in part, on the proposition that the storm which
occasionegd the injury complained of was of such unusual
severity that the defendant’s failure to guard against it
cannot be imputed to it for negligence, in other words,
that the plaintiff’s loss is to be attributed to the act of
God, and not to the negligence of the defendant. The evi-
dence shows that on the 17th day of June, 1901, the city
of McCook was visited by a severe storm of wind, rain and
hail. It lasted about 36 minutes, and, during that time,
more than 2} inches of water fell. But there is evidence
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tending to show that storms of that character, and of
almost, if not quite, equal severity, are not unusual in
that part of the state, and sufficient to warrant a finding
that in the construction and maintenance of a system of
drainage in the defendant city ordinary care and prudence
would require the defendant to take into account the fact
that such storms were likely to occur, and to provide
against them. In this connection, the defendant com-
plains because a portion of the evidence, tending to estab-
lish plaintiff’s charge of negligence, was introduced in re-
buttal. But it must be kept in mind that one theory of
the defense was that plaintiff’s loss was occasioned by the
act of God. To establish this defense, the defendant
undertook to show that the rainfall during the storm was
so unusual in quantity that, even had the drainage system
been maintained in a reasonable state of efficiency, it
would not have prevented the damage to the plaintiff.
This was pleaded as an affirmative defense, and one which
the defendant undertook to establish by a preponderance
of the evidence. Consequently, it was certainly competent
for the plaintiff, on rebuttal, to negative that defense, al-
though the evidence offered for that purpose might also
tend to prove some issue which the plaintiff was required
to establish in making his ease. Such seems to be the
situation in this case, and, taking into account the nature
of the issues and the evidence, and the fact that the de-
fendant made no effort to meet such evidence by further
evidence on its part, the complaint now made that it had
no opportunity to disprove the facts shown on rebuttal is
unfounded.

Two of the instructions given by the court are as fol-
lows:

“(4) One defense interposed in this case is that the
loss complained of by the plaintiff was occasioned by an
act of God. The jury are instructed that by the term “act
of God” is meant those events and accidents which pro-
ceed from natural causes, and cannot be anticipated and
guarded against or resisted, such as unprecedented
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" storms or freshets, lightning, earthquake, and so forth.
FFor loss occasioned by an act of God a city is not liable,
" provided its own negligence has not contributed to the
damages sustained. On this defense, however, the city
assumes the burden of proof to the extent that it must
prove by a preponderance of evidence that the storm was
of such a violent and unprecedented nature that no ordi-
nary and reasonable amount of care would have prevented
the damage. Therefore, if the plaintiff has established by
~ a preponderance of the evidence that the defendant was
guilty of negligence, then the burden of proof is upon the
defendant city to prove by a preponderance of the evidence
that the storm was of sufficient violence to have caused the
damage sustained by plaintiff without the concurrence of
such negligence; for if the negligence of the city con-
tributed to plaintifi’s damage the city is liable.

“(5) The question for you to determine in this case is
simply this: Did the allowing of the drains, ditches, cul-.
verts and embankments to become and remain in the con-
dition in which they were at the time of the storm cause
or contribute to the plaintiff’s damages? If it did not,
and the rain-storm was of such violence that the plaintiff
would have been damaged to the same extent, even with
such drainage in the condition it was in when established
and constructed, then your verdict must be for the de-
fendant.”

The defendant complains of these instructions, and con-
strues them to mean that, although the plaintiff’s negli-
gence proximately contributed to the injury, the defend-
ant would still be liable. We do not think thev admit of
that construction, in view of the evidence and the theory
upon which the case was submitted by the court. The
contributory negligence charged is that the plaintiff’s
store building was situated in a place where large quan-
tities of surface water would naturally accumulate; that
it was constructed without proper barriers to guard
against surface water, and that the loss complained of was
due to such omission, and plaintiff's own negligence. The
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only evidence we find that tends, even remotely, to sustain
this charge is that the water at the time of the storm
proke down the area wall in front of the store building,
flooded the basement, and damaged plaintiff’s goods, and
the testimony of one witness, who appears to have known
nothing of the character of the wall or its condition, who,
as an expert, testified as to the character of a wall re-
quired under circumstances not shown to be similar to
those in which the wall in question was constructed and
maintained. Assuming that contributory negligence is
charged, the evidence is wholly insufficient to warrant the
submission of that issue to the jury. The trial court
evidently held that view, because the question of contribu-
tory negligence was not submitted, nor do we find, among
the numerous instructions tendered by the defendant, any
reqnest for the submission of that question. The instruc-
tions in question, then, are to be construed in the light of
the fact that the element of contributory negligence is
climinated from the case, and, with that fact in mind, it
is plain that in these the court was dealing only with the
defendant’s theory that the loss was occasioned by the act
of God. Taken together, and in connection with other in-
structions defining negligence and the defendant’s duty
in the premises, the effect of these two instructions was
to convey to .the jury that, if plaintiff’s loss was oc-
casioned by the act of God, the defendant was not liable,
unless its negligence, cooperating with the act of God,
contributed to the injury and increased the damages.
Thus construed, the instructions state the law as favorably
to the defendant as the authorities will warrant. Collier
v. Valentine, 11 Mo. 299, 49 Am. Dec. 81; New Brunswick
S. & C. T. Co. v. Tiers, 24 N. J. Law, 697, 64 Am. Dec. 404;
Baltimore & O. R. Co. v. Sulphur Springs Independent
School District, 96 Pa. St. 65, 42 Am. Rep. 529.

The defendant complains of another instruction, on the
ground that it states that, on certain questions, the burden
of proof shifted to the defendant. Ordinarily, it cannot be
said with technical accuracy that the burden of proof
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shifts in a case of this nature. But, in the instruction
under consideration, the court first instrueted the jury
that the burden of proof was upon the plaintiff to estab-
lish the material allegations of his petition. Then comes |
that portion of the paragraph of which the defendant
complains: “This burden, however, does not remain with
the plaintiff upon a question of affirmative defense, and
the point at which the burden shifts to the defendant will
be later pointed out in these instructions.” It is clear
that the court did not instruct, and the jury could not
have understood, that the burden of proof as to any issue
tendered by the petition shifted, but merely that the bur-
den of proof rested upon the defendant to establish its
affirmative defense. That the instruction, as thus con-
strued, is a correct statement of the law will be conceded.

But we think the judgment must be reversed, because
of the erroneous admission of evidence on the question of
damages. In order to establish the amount of damagcs
sustained, the plaintiff and another witness, after having
testified that they had made an estimate of the damages to
the goods, were asked substantially this question: “VWhat
was the amount of damage (to the goods) ?” The plaintiff
answered, $534”; the other witness, “Over $500.” The
evidence shows that these estimates were based, in part,
at least, on the original cost of the goods as shown by the
cost mark. It is quite clear that the original cost of the
goods -is not a proper basis for the computation,  of dam-
ages, because it not infrequently happens that goods on
* the shelves of a merchant are actually worth but a frac-
~ tional part of their original cost. The measure of dam-
ages in cases resulting from injury to property is the
difference between the value of the property immediately
before and immediately after the injury. Chicago, B. &
Q. R. Co. v. Mectcalf, 44 Neb. 848. Besides, it is not per-
missible for a witness to state the amount of damages sus-
stained. He should state the facts within his knowledge,
and from those facts and the other evidence adduced, it
is for the jury to determine the amount of damages. Fre-
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mont, B. & M. V. R. Co. v. Marley, 25 Neb. 138; Jameson
v. Kent, 42 Ncb. 412. The competency of the evidence
offered by the plaintiff on the question of damages was
challenged by timely and proper objections, and, as the
verdict as to the amount of damages rests entirely upon
evidence of that character, its admission necessarily con-
stitutes prejudicial error. ,

Other errors are assigned, but as they are not such as
are likely to occur in another trial, it would be profitless
to consider them at this time.

It is recommended that the judgment of the district
~ court be reversed and the cause remanded for further pro-
ceedings.

DurriE and JACKsoN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.

The following opinion on rehearing was filed Februafy
8,1907. Former judgment of rcversal adhered to:

Cities: AcTIoN For Damaces: INsTrUcTION. In an action against a
city for damages alleged to have been caused by the negligent
omission of the city te maintain in proper condition a system
of drainage constructed by it, where one of the defenses relied
upon is that the loss was occasioned by the act of God, it is
error to instruct the jury that the burden is upon the defendant
to establish such defense.

ALBERT, C.

The plaintiff in error recovered a judgment for damages
to a stock of goods, which, it is alleged, resulted from the
negligent omission of the defendant city to maintain in
proper condition a system of drainage which it had con-
structed for the purpose of carrying off surface water.
The city brought error.
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Among other errors assigned was one to. the affect that
the reception of certain evidence adduced by the plaintiff
on the question of damages was incompetent. The evi-
dence was pointed out and its competency challenged in
the brief filed on behalf of the ¢ity. In the brief subse-
quently filed by the plaintiff, no attempt was made to show
that the evidence was competent, to justify its reception,
or to show that its reception, if error, was error without
prejudice. The judgment was reversed on the ground that
the evidence in question was incompetent. City of McCook
v. McAdams, aente, p. 1. A motion for rehearing was
then filed, and in the brief in support thereof it was con-
tended, among other things, that the cause was submitted
on the theory, acquiesced in by both parties, that there was
no dispute as to the amount of damages, and that the
plaintiff, if entitled to recover at all, was entitled to re-
cover the whole amount claimed. There seems to be some
ground for this contention, and if the case rested solely
upon that assignment we should hesitate to recommend a
reversal of the judgment.

But we think the former judgment should be adhered to
on other grounds. In the former opinion we discussed
certain instructions relating to the burden of proof, and
attempted to dispose of the contention that such instruec-
tions were to the effect that the burden of proof shifted
during the trial. We are satisfied that the specific con-
tention just mentioned is fairly disposed of in the former
opinion, but, upon further consideration, are convinced
that in the disposition thereof we impliedly gave effect
to a rule of law which has no application to cases of this
character, and that is that the burden of proof is upon
the defendant to establish the defense that the loss was
caused by the act of God. That rule is generally recog-
nized and applied in actions against carriers for the loss
of goods. Black v. Chicago, B. & Q. R. Co., 30 Neb. 197;
1 Jones, Ividence, sec. 180, citing among other cases:
Nelson v. Woodruff, 1 Black (U. 8.), 156; The Mohler, 21
Wall. (U. 8.) 230; Levering v. Union Co., 42 Mo. 88, 97
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Am. Dec. 320, and note. But its applicability to such
cases is due to the peculiar liability of a common carrier.
His obligation is to carry and deliver the goods, and rests
upon a contract, expressed or implied. Where there is a
breach of this obligation, the law, from considerations of
public policy, pronounces the carrier legally answerable
therefor, unless he can clear himself by bringing the loss
within certain exceptions, one of which is the act of God.
Schouler, Bailments and Carriers (2d. ed.), sec. 405. But
an ordinary action in tort for damages caused by some
negligent act or omission of the defendant stands on a
different footing. In such case, the bare fact that the
plaintiff has suffered damages raises no presumption
against the defendant. Nor is it sufficient for the plain-
tiff to show that the defendant was negligent; he must
also show that such negligence was the proximate cause
of the injury complained of. DBrotherton v. Manhatten
Beach I. Co., 48 Neb. 563; City of Omaha v. Bowman, 52
Neb. 293. In other words, the burden is upon the plaintiff
to show that his loss is the proximate result of defendant’s
negligence. Plaintift’s proof tending to establish that
proposition may be met by evidence in direct negation
thereof, or by evidence which indirectly negatives the
proposition, as, for example, that the loss was caused by a
third person, or by the act of God, or some other agency,
therefore it was not the proximate result of defendant’s
negligence. In either case, where the evidence for and
against the proposition is equally balanced, or prepoun-
Jderates in favor of the defendant, the plaintiff is not en-
titled to a verdict. The mere fact that the defendant
proceeded indirectly instead of directly to negative the
proposition does not shift the burden of proof to its
shoulders. Indeed, this court-has held that, in an action
for damages on the ground of negligence, the burden of
proof on the question of negligence does not shift, but
remains with the plaintiff throughout the trial. Omaha
Street R. Co. v. Bocesen, T4 Neb. T64; Lincoln Traction
C'o. v. Shepherd, T4 Neb. 369, 374. These cases, while not
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directly in point, have a strong bearing on the question
under consideration. We have been unable to find a case di-
rectly in point, as the question has gencrally arisen in ac-
tions against common carriers which, as we have seen, stand
on a different footing. Chicago, R. I. & P. R. Co. v. Shaw,
63 Neb. 380, tends to support the opposite view. That
case, like the present, was for damages for surface water,
and it was there held that the act of God, when relied on
as a defense, must be specially pleaded. But the holding
in that case seems to be the result of a failure to distinguish
between actions against common carriers, as such, and
those grounded entirely on negligence, and seems to be in
conflict with the holdings of the New York courts which
have repeatedly held that in the latter class of cases it
may be shown, under a general denial, that the injury was
caused by the negligence of a third person. Schular v.
Hudson River R. Co., 38 Barb. (N. Y.) 653; Schaus v.
Manhattan Gas Light Co., 14 Abb. Pr., n. s. (N. Y.) 371;
New Haven & Northampton R. Co. v. Quintard, 6 Abb. Pr.,
n. s. (N. Y.) 128; Gilbert v. Sage, 5 Lans. (N. Y.) 287;
Howell v. Biddlecom, 62 Barb. (N. Y.) 131; St. John v.
Skinner, 44 How. Pr. (N. Y.) 198; Kansas P. R. Co. v.
Searle, 11 Colo. 1. e can sec no difference in principle
between showing that the loss was caused by a third person
and that it was caused by the act of God, or some other
agency. After a careful examination of the subject, we
are satisfied the rule that the burden of proof is upon the
defendant to establish the defense of the act of God is not
applicable in cases of this character. It follows therefore
that the instructions of the court which' we have con-
sidered are erroneous. (

It is rccommended that the former judgment of reversal
be adhered to.

By the Court: For the reasons stated in the foregoing
opinion, the former judgment of reversal is adhered to.

REVERSED.
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The following opinion on second rehearing was filed
January 8, 1908. Former judgment of reversal vacated
and judgment of district court affirmed:

Cities: ActioN ror DaMAGES: INSTRUCTION. In an action brought
against a city by a property owner for damages occasioned by
the failure of the city to keep in repair an artificial drainage
system constructed by it, whereby surface water was diverted
from its natural flow during a rainsterm and cast upon his
premises, the defendant pleaded a general denial, and that the
storm was of such unprecedented character as to constitute the
act of God. The jury were instructed in substance that, if they
found that the defendant was guilty of negligence in failing
to keep the drainage system in repair, the burden of proof was,
in that event, upon the defendant to establish by a preponderance
of the evidence that the storm was of sufficient violence to have
caused the damcge sustained by the plaintiff without the con-
currence of such negligence. Held, That such instruction was not
erroneous.

LETTON, J.

A full statement of the facts in this case and of the
issues involved has been made in former opinions. The
court being in doubt as to the correctness of the law as to
the burden of proof laid down in the last opinion, a re-
hearing was granted mainly for the consideration of that
question. Upon the other questions involved we are satis-
fied the case was properly submitted. At the trial the
question of the amount of damages was treated as prac-
tically conceded, the main contention being whether plain-
tiff was entitled to recover at all.

The plaintiff bases his right of recovery upon the al-
leged negligence of the defendant in failing to keep in re-
pair and in proper condition a system of drainage con-
structed by it, whereby surface water, which would not
otherwise have flowed upon his premises, was diverted
from its usual course and permitted to flow thercon to his
damage. The defendant pleaded a general denial, and also
pleaded that the injuries complained of were caused by a
storm of such an unprecedented and extraordinary char-
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acter as to constitute in law the act of God. The last
opinion held that it was error, in such a state of the issues,
to instruct the jury that the burden is upon the defendant
to establish the defense of the act of God. It is said in
the opinion of Mr. Commissioner ALBERT:

“In other words, the burden is upon the plaintiff to
show that his loss is a proximate result of defendant’s
negligence. * * * Plaintiff’s proof tending to establish
that proposition may be met by cvidence in direct nega-
tion thereof, or by evidence which indirectly negatives
the proposition, as, for example, that the loss was caused
by a third person, or by the act of God, or some other
agency; therefore, it was not the proximate result of de-
fendant’s negligence. In either case, where the evidence
for and against the proposition is equally balanced, or
preponderates in favor of the defendant, the plaintiff is
not entitled to a verdict. The mere fact that the defend-
ant proceeded indirectly instead of directly to negative
the proposition does not shift the burden of proof to its
shoulders.”

We think these statements hardly applicable to the
Q}Eestion before us, for the instruction complained of only
cast the burden of proving vis maejor on the defendant
after the jury had been convinced by the plaintiff’s proof
that the defendant had been guilty of negligence to his
damage. While the burden is on the plaintiff to show
that his loss is the result of the defendant’s negligence,
when he has established the fact of negligence on the part
of the defendant and that his loss occurred directly there-
from, he has met all of the conditions the law imposes
upon him in order to recover, before any evidence is pro-
duced by the defendant. He is not required to go further,
and to anticipate and disprove all defenses which the
other party may have pleaded or may introduce evidence
to support under a general denial. When the plaintiff
has closed his case, the defendant may show that it was
not guilty of the negligent act complained of by either
direct or indirect proof which negatives the proof offered
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by the plaintiff as to the fact of its negligence or the plain-
tiff’s damage. TFurther than this, the defendant may
plead and offer proof of matters in excuse or justification,
as that the injury complained of would have occurred in
any event without the concurrence of the defendant’s neg-
ligence, or that some outside, independent force, of such
nature that the defendant in its duty of observing care
could not reasonably have anticipated or guarded against,
was the proximate cause of the injury. Such defenses,
while not technically confession and avoidance, partake of
the nature of such defense. While not confessing the
cause of action, they seek to avoid its effect by proof of
other and new matter which bars the plaintiff’s right to
recover, and they must be established by the defendant in
order to overcome the evidence on the part of the plaintiff,
which, unexplained, would establish the defendant’s neg-
ligence. They are affirmative in their nature and the bur-
___den of proving them is upon the person asserting them.
“In the former opinion a distinction is sought to be
drawn between such defense if pleaded by a common car-
rier and if offered by another, but we see no reason for
the distinction, provided that the person secking to assert
it stands in' a similar relation to the person injured. A
carrier has undertaken a special duty to carry safely. If
he fails to do so a presumption arises against him, which
he must explain away. In this case the city had con-
structed a drainage system which the jury found it had
neglected to keep in repa'ir, and that by its negligence the
plaintiff apparently was injured. In the one case, the
presumption took the place of evidence against the car-
rier; in the other, the jury found the facts against the city
as to neglect to keep up the ditches. The burden then
rests alike on the carrier and the city to produce proof to
show that its negligence was not the proximate cause of
the loss or injury, but that the loss was attributable to an
independent cause without the concurrence of its negli-
gence, or, in other words, that, even if it had not been
negligent, the injury would have occurred. In this case,
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the city having constructed the artificial drainage system
and changed the natural flow of the surface water, the .
obligation rested upon it to exercise reasonable care to
maintain the system so that the water would not be col-
lected and thrown upon the plaintiff’s premises to his
damage. The plaintiff had a right to rely upon its exer-
cise of proper and reasonable care in that regard. If he
was damaged by water breaking from such artificial drain-
age channel and rushing upon his premises by the negli-
gence of the defendant, and the defendant undertook to
explain the occurrence, the burden was upon it to make
the explanation, and not upon the plaintiff to negative the
excuse in making his case. Chicago, R. I. & P. R. Co. v.
Shaaw, 63 Neb. 380; Fremont, E. & M. V. R. Co. v. H arlin,
50 Neb. 698; Olsen v. Webb, 41 Neb. 147; Williams v.
Hvans, 6 Neb. 216; Chicago, R. I. & P. R. Co. v. Buel, p.
420, post. The illustration given by Judge Cooley in dis-
cussing special duties is instructive: “The case may be
instanced of a householder on a prominent street of a, city
repairing his roof. While thus engaged a slate falls from
the roof and injures a person passing along the street be-
low. Here, manifestly, it was the duty of the householder
to take such precautions as would reasonably guard
against such an injury; all the obligation of special care
was upon him, and the passer-by had a right to assume
that no work being done over the walk was to subject him
to danger. True, the act of God, or some excusable ac-
cident may have caused the slate to fall, but the explana-
tion should come from the party charged with the special
duty of protection.” 2 Cooley, Torts (3d ed.), p. 1,422.
This view does not conflict with the doctrines of the
cases of Omaha Street R. C'o. v. Boesen, 74 Neb. 764, or
Lincoln Traction Co. v. Shephérd. 74 Neb. 369, 374, for
the burden of proof as to the existence of negligence still
rests upon the plaintiff throughout the trial; neither, we
think, does it conflict with the holdings of the New York
cases cited in the last opinion, but may be distinguished
therefrom. In fact, the case of New Hawven & North-
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ampton Co. v. Quintard, 6 Abb. Pr.,, n. s. (N. Y.) 128,
established the rule in that state that an act of God must
be specially pleaded in order to admit proof. This was
an action against a common carrier, but, as we have seen,
the rule is applicable to all other cases of special duties.
The burden was placed upon the plaintiff by the instrue-
tion to prove the defendant’s negligence of duty and his
damage. After he had made his case, in order to escape
the logical result of this proof, the defendant was required
to show that the loss was inevitable under the circum-
stances. We think this was proper. After its negligence
was established it had the laboring oar. The burden did-
not rest upon it to disprove negligence, bul upon the plain-
tift to prove it, but, negligence being proved against it,
it did have the burden of showing an independent cause
for the injury, by reason of which it was released from
liability. Upon the whole case, we find no prejudicial
error in the record.

The former judgment of this court is vacated and the
judgment of the district court

AFFIRMED.

HexrY C. JORDAN V. ANDREW R. JACKSON.*

FiLEp FEBrRUARY 22, 1906, No. 14,149.

1, Review: REcorp, Affidavits used on the hearing of a motion to set
aside a default, if not preserved in the bill of exceptions, will
not be considered in this court.

2. Specific Performance: PreApINg. Amendment to a cross-petition
examined, and held not to constitute a departure, and the cross-
petition, as thus amended, examined, and held sufficient to sup-
port a decree for specific performance.

: Finpings. In such case a general finding in favor of the
cross-petitioner will sustain a decree for specific performance.

4. Married Women: CONVEYANCES. Where a married woman owns

*See opinion on motion for rehearing, p. 26, post.
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real estate in her own right, except when such real estate is a
homestead, in order to convey a good title it is not necessary
that her husband should join in the conveyance.

5. Evidence examined, and held sufficient to sustain the findings and
decree. -

ERROR to the district court for Dakota county: Guy T.
GRAVES, JUDGE. Affirmed.

W. E. Gantt, for plaintiff in error.
J. C. Mabry and William P. Warner, contra.

ALserT, C.

On the 28th day of August, 1902, the plaintiff and the
defendant entered into a contract in writing, whereby the
defendant agreed to sell and convey to the plaintiff 840
acres of land in this state for $36,120. The purchase price
was to be paid as follows: $2,500 when the contract was
executed, $2,500 on February 1, 1903, $5,000 March 1,
. 1903. The remainder to be evidenced by two notes te be
executed March 1, 1903, secured by second mortgage on
the land, one for $16,000, and the other for $10,120, both
payable March 1, 1908. The contract further provides
that upon receipt of the cash payments above mentioned
and the execution of the notes and mortgage for the de-
ferred payments, the defendant shall execute a warranty
deed to the plaintiff. After the contract was prepared
and signed, the plaintiff paid the defendant $1,000 of the
$2,500 cash payment, and the contract was left in a bank
in Sioux City. The understanding upon which it was left
there is one of the matters in dispute, and will be referred
to hereafter. Shortly afterwards the plaintiff expressed
himself as dissatisfied with the abstract furnished by the -
defendant, claiming that the defendant’s title appeared to
be defective. The defects urged at that time are discussed
in the body of the opinion. Afterwards, in the month of
September, the plaintiff wrote the defendant notifying
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him of his demand for the return of the $1,000, and that
the abstract did not show good title. Failing to procure
a return of the $1,000, on the 14th day of October, 1902,
the plaintiff brought this action.

Jt is alleged in the petition that on or about the 28th
day of August, 1902, the plaintiff and the defendant made
an agreement, whereby it was mutually agreed between
them that the plaintiff should buy from the defendant. and
the defendant should sell to the plaintiff, the lands herein-
before mentioned, at the price already stated; that after
making a verbal agreement and agreeing upon the terms and
conditions, it was then further agreed by and between the
parties that the agreement should be reduced to writing,
signed by the parties and placed in escrow in a certain
bank in Sioux (lity, Iowa, there to remain until the de-
fendant should furnish the plaintiff abstracts of title to
the land showing perfect title to the same in the defend-
ant, and that plaintiff was then to have ten days in which
to examine the abstracts, and if, upon sich examination,
they were satisfactory to him that the sale was to he com-
pleted in accordance with the terms of the agreement in
escrow. A copy of the agreement reduced to writing is
set out at length in the petition. It is further alleged that
said written agreement was deposited in said bank, and
at the same time the plaintiff also deposited in escrow his
check for the sum of $1,000, payable to the defendant,
which at said time was by the defendant indorsed to the
bank, and that the money thereon has been collected by
the bank, and that the funds so collected remain in escrow
in place of the check; that on or about the first day of
September, 1902, the defendant furnished abstracts to the
land, and that on or about the 5th day of the same month
the plaintiff notified the defendant that the abstracts were
not satisfactory, and that they did not show that the de-
fendant had good and sufficient title to the land; that he
then notified the defendant that he would not accept said
title or proceed further in carrying out the agreed con-

tract of sale, and demanded of defendant, and - of the said
5
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bank, the return of the said $1,000 so as aforesaid left
in escrow, and the cancelation of the said agreement; that
the defendant refused and still refuses to cancel the agree-
ment and have said money returned to the plaintiff. The
petition also contains a general allegation that the plain-
tiff has performed all the conditions of said agreement on
his part, but that the defendant has failed as aforesaid to
perform his part thereof. The damages are laid at $1,300.
The petition contains a second cause of action, but it
need not be noticed at this time.

On the 23d day of February, 1903, the defendant having
failed to answer, a default was entered against him, al-
though his attorney at the time appeared and tendered an
answer. On the same day the defendant presented a mo-
tion to set aside the default. It was supported by affida-
vits and accompanied by an answer setting up a meritori-
ous defense. The motion was allowed and leave given to
answer.

The answer is of unusual and unnecessary length. It
admits the execution of the written contract set out in
tife petition, that it was deposited in a Sioux City bank,
but denies specifically that it was placed there in escrow
for the reasons and for the purpose alleged by the plaintiff,
and avers that it was left there for the reason that the
plaintiff was unable at that time to pay more than $1,000
of the cash payment required by the contract, and required
ten days to pay the remaining $1,500, and that the con-
tract was deposited in said bank with the understanding
that it would be delivered to the plaintiff when he had
paid the remaining $1,500, which was to be paid within
ten days from the execution of the contract. The answer
also denies that the plaintiff deposited his check in said
bank in escrow, but alleges that the check was given in
part payment of the cash payment mentioned in the con-
tract. It denies that defendant’s title to the land was de-
fective, and alleged affirmatively that his title thereto is
clear and perfect, with the exception of certain mortgage
liens, which the defendant was to pay out of the money re-
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ceived from the plaintiff on the purchase price. The
answer contains a general denial of all allegations not ad-
mitted or qualified. The answer also contains what is
denominated a counterclaim, but it will not be necessary
to notice it at this time.

A cross-petition was filed with the answer, which it will
be necessary to notice at length. It is as follows:

“Against the plaintiff the defendant alleges: (1) The
making of said written contract, a copy of which is set
out in the petition, which was entered into by the plaintiff
and defendant on the 23d day of August, 1902; the defend-
ant further alleges that he performed all that said contract
requires of him up to the present time, and that he will
perform all that it required by said contract hereafter,
and that on or before March 1, 1903, he will make and
tender to the plaintiff a good and sufficient warranty deed
to all the propcrty described in said contract, with a clear
and perfect title thereto, which is all that can be required
of the defendant by the terms of said contract. (2) He fur-
ther alleges that all that plaintiff had done on his part by
way of performance of said contract is the payment to
the defendant of the sum of $1,000 which was paid at the
time of signing said contract, that there remains now
due and payable on said contract the further sum of
$4,000 which the plaintiff refuses to pay; that he declares
his intention not to further perform his part of said
contract, and continues to disregard and repudiate its
terms; that there will be due upon said contract the fur-
ther sum of $5,000 March 1, 1903, and at the time the
plaintiff is required by the terms of said contract to ex-
ecute and deliver to the defendant his two promissory
notes, one for $16,000, with interest at 5 per cent. payable
semiannually, and the other for $10,120, with interest at
53 per cent. per annum, both due March 1, 1903, and to
execute mortgages upon the real estate sold to him to
secure the payment of said notes, all of which the plaintiff
declares he will refuse to do, and asserts his intention to
repudiate said contract. Wherefore, the defendant prays
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the court for a decree against the plaintiff requiring him
to specifically perform said contract in all its terms and
conditions, and to pay said sums of money now due upon
said contract, and to pay the sum of money to become
due March 1, 1903, and to execute said notes and mort-
gages in compliance with the terms of said contract, and
he prays the court for such other and further relief against
the plaintiff as shall sccure the performance of said con-
tract, and, if the plaintiff fails and refuses to perform
~ said contract within 30 days from the signing of the decree
requiring him so to do, that then the court shall render
judgment against the plaintiff for the full amount unpaid
upon said contract, to wit, $35,120, together with interest
at 7 per cent. thereon, and costs of suit.”

The reply is a general denial. Afterwards the defend-
ant filed the following amendment to his cross-petition:
“Comes now the defendant and, leave of court being first
obtained, files the following amendment to his answer and
counterclaim: (1) He alleges that on March 1, 1903, and
at all times he was, and has been, and is now ready and
willing in all particulars to perform said contract on his
part, but alleges that he did not on March 1, 1903, or at
* any other time, make and tender to the plaintiff a deed
as provided in said contract, for the reason that prior to
that time the plaintiff repudiated his said contract and
refused to perform its terms or make any further pay-
ments on the purchase price of said land as required by
the terms of said contract, and the defendant avers that
he was able, willing and ready on said 1st day of March,
1903, to make a clear and perfect title to the plaintiff for
all of said land, and to make and deliver to the plaintiff
a good and sufficient warranty deed therefor, and would
have done so, except for the plaintiff’s persistent refusal
to perform said contract on his part and his avowed pur-
pose to repudiate the same. The defendant alleges that
he is still willing and ready to perform his contract, and
convey to plaintiff a clear and perfect title to all of said
real estate, as soon as the plaintiff makes the payments
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of the purchase price as required by the terms of said con-
tract. Wherefore, in addition to the prayer of his original
and cross-petition, the defendant prays the court for the
additional relief, if the plaintiff fails to specifically per-
form his said contract within a time fixed by the court’s
decree, then the defendant be given judgment against the
plaintiff for the full amount of the balance due on the pur-
chase price of said land, and that all plaintiff’s rights, title
and interest in said lands, and all his equities therein, be
foreclosed and forever barred, and that such judgment
be established as a lien upon said land as in proceedings
to foreclose a mortgage, and that special execution issue
for the sale of all the plaintiff’s rights, interests and
equities in all said real estate, for the satisfaction of such
judgment, interest and costs, so far as the same will ex-
tend, and that he have judgment for any deficiency, and
general execution to satisfy any unpaid balance that re-
mains due after the sale of said property, and for all other
orders and relief as justice and equity require in the
premises.”

A trial was had to the court without a jury which re-
sulted in a finding for the defendant and a decree for
specific performance. The plaintiff brings the case here
on error.

The first assignment of error is that the court erred
in setting aside the default. The motion to set aside the
default was accompanied by an answer setting up a meri-
torious defense, and appears to have been supported by
affidavits. The affidavits are not preserved by bill of ex-
ceptions, and for that reason cannot be considered at this
time. This is a rule that is reiterated at almost every
sitting of the court. Mercantile Trust Co. v. O°H anlon, 58
Neb. 482; Reid, Murdock & Co. v. Panska, 56 Neb. 195, and
cases cited. Every presumption is in favor of the correct-
ness of the order of the district court, and, in the absence
of evidence showing that its discretion was abused, the
presumption that it was properly exercised in this instance
will prevail. The plaintiff, however, insists that it was in-
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cumbent upon the defendant to preserve the evidence on
this motion. We know of no rule of practice that requires a
party to preserve the evidence for the use of his adversary.

The next contention of the plaintiff is that the court
erred in permitting the defendant to file an amended peti-
tion. This contention is based on two grounds: (1) That
the facts set out in the amendment existed at the time the
original answer was filed: (2) that the amendment pre-
sents another and different cause of action than that set
up in the original cross-petition. The first objection could
be urged against almost any amendment offered to a plead-
ing, because, ordinarily, an amended as distinguished from
a supplemental pleading is based on facts which existed
when the original pleading was filed. Consequently, to
sustain that objection would be, practically, to deny the
right to amend. As to the second, it cannot be fairly said
that the amendment presents another and different cause
of action than that set up in the original answer and cross-
petition, because the identity of the cause is clearly pre-
served and the relief asked is substantially the same. It
is possible that it did present issues which would have
to be supported, and which the plaintiff would have to
meet, by different testimony than that required by the
issues tendered in the_original cross-petition, and it is
possible that the plaintiff would have been entitled to a
continuance on that ground, had he asked it, but it does not
seem that he applied for a continuance, at least he does
not complain of a refusal of a request for a continuance.
There secems to be no merit in the contention that the court
erred in permitting the amendment.

The decree is next assailed on the ground that it is not
supported by the cross-petition and the amendment thereto.
We have set out the pleadings in substance and we are sat-
isfied that they are amply sufficient to sustain the decree.
In this connection we might notice another assignment of
error, which is based on the denial of a motion made by
the plaintiff to strike certain portions of the prayer to
plaintiff’s amendment to the cross-petition. The prayer
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is no part of the pleading, tenders no issue, and neither
adds to nor takes from the evidence required of either
party. We aré unable to perceive how the denial of this
motion could in any way prejudice the plaintiff.

Another assignment, argued at some length, is that the
decree is not supported by the findings, in that the court
did not find that the defendant had performed his part
of the contract, or any fact that would excuse such per-
formance. The answer to this is that at the close of spe-
cific findings in favor of the defendant is a gencral finding
in favor of the defendant which, if it stood alone, is suf-
ficiently broad to support a decree in his favor.

A further contention of the plaintiff is that the findings
of the court necessary to support the decree are not sus-
tained by sufficient evidence. He insists that it is estab-
" lished by the evidence that after the contract was drawn
up and signed it was left in the bank at Sioux City, with
the understanding that it was not to become effective until
the defendant had procured abstracts showing clear title
to the property in question, and satisfactory to the plain-
tiff. The testimony of the plaintiff is to that effect, but
he is flatly contradicted by the defendant. The defendant’s
version of the tramsaction is that after the contract was
made and signed it was found that the plaintiff was unable
to pay the full amount of the first payment, the receipt
of which was acknowledged in the contract, but could
only pay $1,000, and asked a week or ten days to pay the
remaining $1,500. This was agreed to, whereupon the
plaintiff paid $1,000, and his copy of the contract was left
in the bank at Sioux City, with instructions to the effect
that upon the payment of the remaining $1,500 it was to
be delivered to him. The objection to delivering it to him
at the time being that on its face it showed the receipt
by the defendant of the full amount of the first payment.
The defendant’s story is corroborated by the cashier of
the bank, as well as by many facts and circumstances ap-
pearing in evidence, and we think the evidence upon this
branch of the case clearly preponderates in his favor.
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But the plaintiff contends that the evidence shows that
the title which the defendant proposed to convey was de-
fective, and, consequently, a decree for specific perform-
ance in favor of the defendant is inequitable and errone-
ous. We are unable to concur in this view. The defects
upon which the plaintiff relies in support of this contention
are: (1) An omission in a deed forming part of the chain
of title to state whether the grantor therein, a woman, was
married or single; (2) another deed forming a link in the
chain of title purports to have been given by certain par-
ties described in the deed as widow and only heirs of one
in whose name the title stood of record at the date of the
conveyance; (3) a mortgage lien on the land, or a part
of it, for $8,500 in favor of Connecticut Mutual Life Insur-
ance Company; (4) a trust deed to secure the payment of
$400 annually to defendant’s mother during her lifetime,
constituting a lien on the land. As to the first it appears
to be frivolous. We are unable to see how it is material,
on the question of the title to this land, whether she was
married or single when she executed the deed. It is not
claimed that any portion of it constituted a family home-
stead. If she were single, and otherwise competent, there
can be no question as to her right to convey. If married,
she could convey in the same manner and with like effect
as if she were single. Comp. St. 1905, ch. 73, sec. 42.
Her husband’s contingent right as tenant by curtesy
stands on a different footing than that of the wife’s
inchoate right of dower. The surviving wife takes dower
in all lands whereof the husband was seized at any time
during the marriage, unless lawfully barred (Comp. St.
1905, ch. 23, sec. 1), whereas the husband’s right of curtesy
extends only to lands whereof his wife was seized in her
own right at the time of her death. In other words,
while the wife, if a resident of the state, must join the
husband in a conveyance, or execute a separate convey-
ance, in order to cut off her right of dower; by her own
conveyance and without the concurrence of her husband
she may convey good title to the lands owned by her, unless
the property be a homestead.
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~ As to the second defect, it is mnot claimed that the
grantors named in the deed did not stand in the relation
there stated to the party who had died seized of the land,
but merely that it does not thus appear on the paper title.
So far as the abstract itself is concerned, it shows how the
grantors were described in the deed, by recital which
would be of as much weight, at least, as the recital omitted
from the other deed, namely, whether the grantor was
married or unmarried, upon which plaintiff places SO
much stress. Aside from the recital in the deed, two
affidavits were produced from parties having knowledge
of the facts which show that one of the grantors was the
surviving wife of said decedent, that he had died intestate,
and that the other grantors are his only children, save a
posthumous child, which died when less than two years
old. The proof by affidavit is of the character usually re-
quired to cure such defects, and we think was amply suf-
ficient to satisfy any reasonable person.

As to the two mortgages, it sufficiently appears that
the plaintiff was apprised of them when the negotiations
leading up to the contract were in progress, and that it
was understood between the parties that the one to de-
fendant’s mother should be released on or before March 1,
1903, and the other paid oft and discharged out of the
payments then and previously made by the plaintiff on
the purchase price of the land. The first was in fact re-
leased in September, 1902, about two weeks from the date
of the contract. As to the other mortgage, as it was to
be satisfied out of the payments which the plaintiff was to
make, so long as he is in defanlt on such payments he is in
no position to complain that it has not been satisfied, espe-
cially so long as the balance which would still remain un-
paid on the purchase price is largely in excess of the lien
of the mortgage.

The abstract furnished is in evidence; it was passed
upon and approved by plaintiff’s attorney, except as to the
mortgage of the insurance company, and, subject to that
exception, which as we have seen is not available to the
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plaintiff at this time, shows a good and merchantable title
in the defendant. The objections to it appear to be
captious, and, judging from the entire record, seem to have
been raised rather because the plaintiff desired to escape
from the contract than because of any fear that the title
he had agreed to purchase was not good.

Many assignments are based on the reception of evi-
dence which the plaintiff insists was incompetent. But it
is well settled that the reception of incompetent evidence,
in a trial to a court without a jury, is not reversible error,
when there is sufficient competent evidence to sustain the
findings. Little, if any, incompetent evidence was received
in this case, and the competent evidence is ample to sus-
tain the findings and decree. For these reasons, it is un-
necessary to go into this assignment with greater particu-
larity.

It is recommended that the decree of the district court
be affirmed.

DurriE and JAcksoN, CC.; concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is

AFFIRMED.,

The following opinion on motion for rehearing was
filed June 8, 1906. Former judgment vacated and judg-
ment of district court reversed. Motion for rehearing
overruled:

JACKSON, C.

For the first time our attention is called to the fact that
the defendant has at all times retained possession of the
land covered by the contract, which he now seeks to have
specifically enforced. It is now insisted that an account
should have been taken of the rents and profits, and the
amount credited to the plaintiff on the payments required
to be made by him. By the terms of the contract and the
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decree the deferred payments draw interest, and it would
seem to be inequitable that the defendant should be al-
lowed interest and at the same time enjoy the rents and
profits of the real estate. Craig v. Greenwood, 24 Neb.
557. It does not appear, however, that this matter was
brought to the attention of the trial court, nor has counsel
pointed out any basis in the record for a computation of
the rents and profits. But as the decree itself is in form
defective, in that it provides only for performance on the
part of the plaintiff and not on the part of the defendant,
we think the ends of justice would be served by vacating
the decree of the district court and remanding the cause,
with directions to permit the plaintiff to file a supple-
mental bill for an account of rents and profits and to
deduct the amount thereof from the payments required
of the plaintiff, and to enter a decree for specific perform-
ance on the part of both the plaintiff and the defendant.

It is therefore recommended that the former judgment
of this court.and the decree of the district court be va-
cated, and the cause remanded, with directions to permit
the plaintiff to file a supplemental bill for an account of
the rents and profits to be credited on the payment to be
made by the plaintiff, and to enter a decree accordingly
for specific performance on the part of both the plaintiff
and the defendant.

By the Court: For the reasons stated in the foregoing
opinion, the former judgment of this court and the decree
of the district court are vacated, and the cause remanded,
with directions to permit the plaintiff to file a supple-
mental bill for an account of the rents and profits to be
credited on the payment to be made by the plaintiff, and
to enter a decree accordingly for specific performance on
the part of both the plaintiff and the defendant, and the
motion for rehearing is overruled.

JUDGMENT ACCORDINGLY,
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~ IN R ESTATE OF CALISTA E. SCOTT.
SARAH M. BROWN ET AL. V. MATILDA E. HARMON.*

Frep FEBRUARY 22, 1906. No. 14,146.

1. Administrators: AProINTMENT: APPEAL. The administrator of an
estate is an officer of the court, and in making the appointment
the court is required to exercise a reasonable discretion. Upon
appeal to the district court from an order appointing an admin-
istrator, the issue presented by the appeal is one for the court,
and should not be submitted to a jury.

2. Letters of administration should ordinarily be granted to the
widow or next of kin where the application for such appoint-
ment is timely, but where the next of kin are unable to agree
upon an administrator, and in the exercise of its discretion the
probate court appoints some one other than the next of kin, the
appointment should not be disturbed on appeal, unless it ap-
pears that there has been an abuse of such discretion.

ERrOoR to the district court for Lancaster county:
Epwarp P. HoLMES, JUDGE. Affirmed.

Berge, Morning & Ledwith, for plaintiffs in error.
Stewart & Munger, contra.

JACKSON, C.

Calista E. Scott died intestate in Lancaster county
April 30, 1904. Her heirs were Sarah M. Brown, Matilda
E. Harmon and Lucinda Kemble, daughters, A. L. Scott,
a son, and W. L. Scott, a grandson. A. L. Scott was a
resident of Thayer county. Sarak M. Brown, Lucinda
Kemble and A. L. Scott joined in a petition to the county
court of Lancaster county, requesting the appointment
of A. L. Scott as administrator of the estate of their
parent. Matilda E. Harmon filed a counter petition, ob-
jecting to the appointment of Scott for the sole reason
that he was a nonresident of Lancaster county, and re-

*Rehearing denied. See opinion, p. 30, post.
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quested the appointment of Henry Harkson. After hear-
ing, Harkson was appointed upon a finding that he was
a more suitable person and competent to act as such ad-
ministrator. An appeal was taken to the district court,
where the appointment of Harkson was confirmed, and
Scott and his sisters, Mrs. Brown and Mrs. Kemble,
prosecute error.

In the district court Matilda E. Harmon moved that the
case be placed on the docket for the trial of cases without
a jury. This motion was sustained. The record discloses
that the order of the court was that the case be transferred
to the equity docket. Plaintiffs in error demanded a jury
trial, which was denied.

Two questions are presented by the petition in error:
First, the absolute right of Scott upon the record to be
appointed administrator of his mother’s estate; and,
second, the denial of a jury trial in the district court.
There is considerable force in the contention of plaintiffs
in error that the county court should have appointed
Scott administrator of his mother’s estate. The applica-
tion was timely, and his qualifications were not put in
question. The county judge seems to have acted entirely
upon the assumption that it would best conserve the in-
terests of the estate to appoint a resident of Lancaster
county. That condition alone ought not to deprive the
next of kin of the right to administer the estate of their
ancestor. There is, however, a degree of discretion vested
in the county court in the appointment of administrators,
and we find no such abuse of discretion as would justify
a reversal in the case at bar.

Coming to the guestion of a right to a jury trial, our
view is that the trial court adopted the proper procedure.
The case of Sheedy v. Sheedy, 36 Neb. 373, which it is
urged supports the demand of the plaintiffs in error for a
jury, in our judgment is not in point. On principle the
questions invelved in the appointment of an administra-
tor are easily distinguished from those arising out of an
allowance to the widow. It is true that this proceeding is
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not equitable, but the question of the qualifications of a
person to administer upon an estate is purely a question
for the court. An administrator is an officer of the court.
The appointment is one resting in sound discretion, and
it would be anomalous to hold that such discretion must
be controlled by the verdict of a jury.

We find no reversible error in the record, and recom-
mend that the judgment of the district court be affirmed.

Durrie and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

The following opinion on motion for rehearing was filed
June 8, 1906. Motion overruled:

Administrators: APPOINTMENT: DISCRETION. When the next of kin dis-
agree as to the selection of an administrator, and the court ap-
points one requested by one of the next of kin, it will not be
presumed upon appeal, in the absence of any evidence upon that
point in the record, that the court has abused its discretion in
making the appointment.

SEDGWICK, C. J.

In the brief upon the motion for rehearing it is insisted
that the statement in the opinion that there is “a degree of
discretion vested in the county court in the appointment of
administrators” is not applicable to this case. It is un-
doubtedly true, as stated by the supreme court of Wiscon-
sin in Welsh v. Manwaring, 120 Wis. 377, that the right
of administration is not inherent, but statutory. The
statute is mandatory, and must be followed by the probate
court. Our statute provides that: “Administration of
the estate of a person dying intestate shall be granted to
some one or more of the persons hereinafter mentioned,
and they shall be respectively entitled to the same in the
following order: First, the widow, or next of kin, or both,
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as the judge of probate may think proper, or such person
as the widow or next of kin may request to have appointed,
if suitable and competent to discharge the trust.” Comp.
8t. 1905, ch. 23, sec. 178. Where the preference of ap-
pointment is given by the statute to two or more per-
sons, or classes of persons, in the alternative the probate
court has a discretion in the matter. 18 Cyc. p. 83. In
this case there are four persons equally entitled to prefer-
ence in the appointment of an administrator. These per-
sons did not agree, and the statute provides that the pro-
bate court may appoint one of these four persons, or such
person as they may request to have appointed. One of
the four persons entitled to prefercnce requested the ap-
pointment of the person appointed by the court. In such
case, where there is a disagreement among the parties
entitled to name the administrator, and the appointment
is of one chosen by some of these parties, we think that
the presumption ought to obtain, in the absence of any
proof to the contrary, that the court in making the ap-
pointment has properly exercised its discretion.
The motion for rehearing is
OVERRULED.

FARMERS & MERCHANTS INSURANCE COMPANY V. SARAH
R. BoDGE.*

FiLep FEBRUARY 22, 1906. No. 14,151,

Insurance Policy: BreacH: WAIvER. A policy of tornado insurance,
containing a provision that if the buildings insured be or be
come vacant or unoccupied the policy shall be null and void,
does not become absolutely void upon a violation of such con-
dition, unless the insurer chooses to take advantage of the for-
feiture; and where, after loss under such a policy, the company
issuing the same, being informed of the loss as well as the
breach of condition, cancels the policy and retains the premium
up to and including the time of the loss, it will be held to be
a waiver of the breach of condition.

*Rehearing- allowed. See opinion, p. 35, post.
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ERrror to the district court for Buffalo county: Bruxo
O. HOSTETLER, JUDGE. Affirmed.

Halleck F. Rose, for plaintiff in error.

E.C. & H. V. Call:ins, contra.

JACKSON, C.

Plaintiff in error issued an insurance policy to the de-
fendant - in error, providing for indemnity in case of loss
occasioned by winds, cyclones or tornadoes. The policy
contained these stipulations:

“It is agreed that if the assured shall have, or hercafter
accept, any other insurance on the above mentioned prop-
erty, whether valid or not, or if the above mentioned
buildings be or become vacant or unoccupied, or be used
for any other purpose than that mentioned in said appli-
cation, without consent indorsed hereon, * * * in
cach and every one of the above cases, this policy shall
be null and void. Nor will this company be liable for any
cyclone, tornado, or windstorm loss or damage on build-
ings in course of erection unless fully inclosed, nor for
buildings or their contents, except said buildings rest on
good and substantial foundations, securely inclosed so as
not to admit of an unnecessary current of wind circu-
lating through or under them, nor for buildings or their -
contents covered, in whole or in part, with hay, straw,
thatched or board roof, nor for the blowing down of de-
fective chimneys, loose clapboards, shingles or window
blinds.”

The form of the policy admits of its use for either fire
and lightning, or tornado insurance, or both. The build-
ings insured by the policy were at the time the policy was
issued occupied by a tenant, who afterwards vacated the
premises, and while they were vacant one of the buildings
was damaged by a windstorm, and thereupon the assured
made proof and submitted to the company a proposition
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for arbitration, according to one of the provisions of the
policy. Upon receipt of the proof the company sent the
following communication to the assured:

“Lincoln, Neb., April 19, 1904. Sarah R. Bodge, Kear-
ney, Nebraska. Dear Madam: We received a notice from 8.
S. St. John of a claim_purporting to have been made by you
on property covered by policy No. 101,634, having been al-
leged to have been occasioned by wind. We sent a repre-
sentative of this company to investigate the matter, and
upon arriving he found the place vacated, no one living in
the house, barn or on the premises, and from inquiry from
the neighbors he learned that no one had been living there
since last February. You are aware that such vacancy is in
direct violation of the conditions of your policy, and no
company without special permission ever intends to cover
such a risk. In addition, our representative ascertained
that the property was in poor condition and in most places
uninsurable. Repairs had long been needed, but nothing
seems to have been attended to. We are inclosing you a
draft for $6.35, Which is the unearned part of the premium
on your policies, $3.10, $3,25, and desire to cancel same im-
mediately. Upon receipt of this, kindly forward the policy,
and oblige, Yours truly, L. P. Funkhouser, Secretary.
Cancelation of policies, 101,634, 3.10; 99,630, 3.25.” )

Action was instituted on the policy, resulting in a judg-
ment favorable to the assured, from which the company
prosecutes error. -

It is sought to sustain the judgment of the trial court
ou three grounds: First, becanse the provision in the policy
avoiding the insurance in the event the buildings were or
should become vacant applies only to insurance against fire,
and was not, within the contemplation of the parties, in-
tended to apply to tornado insurance; second, if it was
intended to apply to tornado insurance, that it is imma-
terial, because the vacation of the buildings does not in-
crease the hazard as a tornado risk: and, third, if it was,
within the contemplation of the parties, intended to apply

to tornado insurance and is material, that it was waived
6
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when the company, upon the cancelation of the policy, re-
tained the preminm up to and including the time of the
loss. If the defendantin error is correct as to the latter con-
tention then it becomes unnecessary to examine the former.
In Home Fire Ins. Co. v. Kulliman, 58 Neb. 488, it was
held that a fire insurance policy, providing that it should
be void if the buildings be or become vacant or unoccupied,
does not upon a violation of such condition become abso-
lutely void, unless the insurer chooses to take advantage of
the forfeiture; and where an insurance company, after loss
and upon being informed of a breach of a condition in its
policy providing for forfeiture, canceled the policy but re-
tained the premium beyond the date of breach of the con-
dition and up to and including the date of the loss, such
action on the part of the company amounted to an estoppel
and should be held to be a waiver of the breach of condi-
dition. The total amount of insurance provided by the
policy in suit is $500; the total premium paid was $5; the
policy was dated May 17, 1902, and would expire by its
terms May, 17, 1907. It appears from the evidence that
prior to the loss now in litigation the assured had sus-
tained a loss upon which payment had been made by the
insurance company. The only evidence on that branch
of the case is the testimony of one witness, as follows:
“Q). Do you know whether or not Mrs. Bodge received for
another windstorm loss under this policy $25? A. Well,
I ain’t sure it was exactly $25, it was pretty near that, I
think. Q. Do you remember about when that was paid?
A. T should think it was 15 months ago, something like
that. Q. It was a windstorm loss paid on this same iden-
tical policy? A. Yes, I think it applied Q. On the
house? A. On the granary, might have been partly on
the granary and partly on the barn. It wasn’t much over
$20, I don’t think, of course, I couldn’t remember the exact
amount.” The company had earned the full premium on
any amount of loss paid under the provisions of the
policy, and the policy would be in force for the balance of
the term only upon the difference between the amount so




VoL. 76] JANUARY TERM, 1906. 35

Farmers & Merchants Ins. Co. v. Bodge.

paid and the face of the policy. If the amount of loss
paid by the company was $20, then the policy was in force
for $480; if the amount paid was $25, then the policy was
continued in force for $475. The amount of unearned
premium returned was $3.10. On April 19, 1904, the date
when the premium was so returned, computing the loss pre-
viously paid by the company at $20, it had earned of the
premium paid by the insured $1.89, leaving the amount of
unearned premium $3.11. The loss now in litigation oc-
curred on the 8th day of April, 1904. The trial court doubt-
less found that the amount of premium retained by the com-
pany was sufficient to carry the policy beyond the date
of the loss, and such finding is not without support in the
evidence, although the amount of prior loss paid exceeded
the sum of $20, and applying the rule of Home Iire Ins.
Co. v. Kuhlman, supre, we find that the retention of such
premium under the circumstances amounted to a waiver of
the breach of the conditions of the policy, and we recom-
mend that the judgment be affirmed.

Durrig and ALBERT, CC., concur.

By the Court: IFor the reasons stated in the foregoing
opinion, the judgment of the district court is
‘ AFFIRMED,

The following opinion on rehearing was filed February
8, 1907. Former judgment of affirmaence vacated and judg-
ment of district court reversed:

1. Insurance Contract: CoNSTRUCTION. A stipulation in a contract for
tornado, cyclone and windstorm insurance that the policy shall
be void in case the buildings insured become vacant is material
to the hazard and will be enforced.

: WAtver. The cancelation of a, policy of insurance after

loss and notice of facts occurring before loss constituting a for-

feiture, coupled with the return of unearned premium from date
of forfeiture, does not constitute a waiver of the forfeiture.

JAcoksoN, C.

A former opinion in this case is reported, ante, p. 31.
Our conclusion was there put upon the ground that the
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insurance company had waived a forfeiture of the policy
by an attempted cancelation after notice of loss, and re-
taining the premium up to and including the time of loss.
A rehearing has been allowed and we find from further
consideration that, owing to a mistaken method of calcu-
lating the unearned premium, we were in error in holding
that the insurance company retained the premium to cover
the period of the loss. The case must therefore stand upon
the other questions presented on behalf of the plaintiff in
error. It appcars that after notice of loss the company
sent a representative to make an investigation, and after
receiving his report wrote the assured the following letter:

“Tincoln, Neb., April 19, 1904. Sarah R. Bodge, Kear-
ney, Nebraska. Dear Madam: We received a notice from 8.
8. St. John of a claim purporting to have been made by
you on property covered by policy No. 101,634, having
been alleged to have been occasioned by wind. e sent
a representative of this company to investigate the matter,
and upon arriving he found the place vacated, no one
living in the house, barn or on the premises, and from
inquiry from the neighbors he learned that no one had
been living there since last February. You are aware that
such vacancy is in direct violation of the conditions of
your policy, and no company without special permission
ever intends to cover such a risk. In addition, our repre-
sentative ascertained that the property was in poor con-
dition and in most places uninsurable. Repairs had Tong
been needed, but nothing seems to have been attended to.
We are inclosing you a draft for $6.35, which is the un-
earned part of the premium on your policies, §3.10, $3.25,
and desire to cancel same immediately. Upon receipt of
this kindly forward the policy, and oblige, Yours truly,

“L. P. Funkhouser, Secrctary.

“Cancelation of policies 101,634, 3.10; 99,630, 325.”

Tt is insisted on behalf of the defendant in error that
this letter amounts to a waiver of the forfeiture provisions
of the policy, and we are cited to the case of Home Fire























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































