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CASES DETERMINED

. IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERDM, 1905.

STATE OF NEBRASKA, EX REL., JOIIN II. MICKEY, RELATOR,
v. L. C. RENBAU, COUNTY CLERK, ET AL., RESPONI'ENTS,

Fum.ep Novemser 22, 1905. No. 14,512,

Or1GINATL application for a writ of mandamus to compel
respondents to select jurors under chapter 176, laws 1905.
Wit denicd.

Nowrris Brown, Attorney General, William T. Thompson
and K. Falloon, for relator.

Wesley T. Wilcow, contra.

PER CURIAM.

Writ denied, on the ground that the law is unconstitu-
tional. Opinion to be filed later.

The following opinion was filed December 20, 1905

1. Statutes: Varmiry. If a statute is incomplete, so that it cannot be
complied with without additional provisions that are not_indi-
cated by the act itself, the court cannot supply such defects so
as to give validity to the act.

Chapter 176 of the laws of 1905, which purports
to prescribe the method of selecting juries in counties having
less than 30,000 inhabitants, is invalid because its requirements
cannot be complied with. The method provided is impossible
of execution.

4 M
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SEDGWICK, J.

In this case the writ of mandamus was denied because
the “jury law” enacted in 1905 (laws 19035, c¢h. 176) was
held to be invalid.  The constitution provides: “The right
of trial by jury shall remain inviolate.” Const., art. I,
sec. 6. Also, “A™l courts shall be open, and every person,
for any injury done him in his lands, goods, person, or
reputation, shall have a remedy by due course of law, and
Justice administered without denial or delay.” Const., art
I, sec. 13, Under the provisions of the act in question, it
would be impossible to obtain a jury in some of the coun-
ties of the state, and justice could not be regularly ad-
ministered without delay. By section 2 of the act it is
cnacted: “That npon the completion of the canvass of the
election returns said board shall select at least 500 names
from the tally sheet, provided that the tally sheet contains
that many names; if the tally sheet does not contain 500
names then from the actual number of names contained
~n said sheet, in all counties having less than 30,000 in-
habitants, in the manner following: They shall divide
the number of electors to be selected by the number of the
voting precinets, and allot to each voting precinct the
(uotient or number thus obtained; then the board shall
divide the number of names found upon cach tally sheet
of ecach voting precinet by the quotient or number allotted
to cach precinet, and then shall count from the top of
the tally sheet of the precinct the number of names of this
last quotient, the last name of which shall be selected and
put into a receptacle as hereinafter provided, then again
count down the tally sheet selecting every name that cor-
responds to the number of this quotient until the full
quota of names from said precinct shall have been chosen,
and thus continue the process through each precinet until
the required number of names shall have been selected, and
the names so selected shall be furnished to the clerk of
the district court of the county or his deputy.” The
“tally sheet” does not contain the names of electors, and,
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consequently, if this provision is to be construed as it
reads, there is no method provided for obtaining the names
of qualified persons from which to select the jury. If,
however, the rules of construction can be strained so far as
to make these words mean the poll-book or some other
recognized register of names of the voters of the county,
still the difficulty would not be removed. If “the number
of electors to be sclected” is divided by the number of vot-
ing precincts in the county, the quotient would generally
be fractional, so that it would be impossible to allot to
each voting precinet “the number thus obtained.” This
again requires a forced construction, such as, for instance,
that fractions less than one-half are to be rejected, and
that fractions of more than one-half are to be counted as
one. We are confronted with other difficulties which
would render the proceedings prescribed for selecting a
jury impracticable. The number of names found upon
such register of electors as the court should substitute for
the “tally sheet” named in the statute is to be divided by
the number of electors which has been allotted to each
precinct, and here again no provision is made for fractional
quotients, and no method to ascertain the exact number by
which the number of names on the “tally sheet” shall be
divided. If the number of names of the voters of the
precinct is to be divided by a fractional number, it would
be impossible to “count from the top of the tally sheet
of the precinct the number of names of this last quotient,”
and impossible by this process to select the names from
the list so being divided. To supply these defects, and .
others which appear in the act, requires legislation, and
not judicial construction. The act is incapable of accom-
plishing the only purpose which it professes.

The relator asks for a writ of mandamus, compelling the
officers to select juries under this act, which is impossible.

The writ was therefore denied.
‘WRIT DENIED.
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STATE OF NEBRASKA, APPELLEE, V. MISSOURI PACIFIC RAIL-
WAY COMPANY ET Al., APPELLANTS.

FiLep NoveEMBER 22, 1905. No. 14,198,

1. Taxation: Tax List. The statute requires the county clerk in
making up the tax list “to prepare a complete statement of all
the lands and lots in his county on which the taxes for one or
more years are delinquent,” but if this duty is neglected by the
clerk the lien of the taxes is not thereby lost.

2.

: EMINENT Doxatn. A railway company in condemning land
for its right of way and depot greunds is not the agent of the
state. The state has no ownership in the lands by virtue of
condemnation proceedings.

3. Eminent Domain: Notice: Liens. If a railway company in con-
* demnation proceedings for its right of way and depot grounds
fails to make all parties interested in the land parties to the
proceedings or to give them notice of the proceedings so that
their rights may be protected, it takes the land subject to such
liens as are prior to the rights of the parties to the proceedings.

Own~Eers. Real estate cannot be taken by condemnation
proceedings unless payment therefor to the owners is first made
or sgecured. All parties having an interest in the land are
“owners” within the meaning of the statute, A lien for taxes
is such an interest in the land.

ArrgAL from the district court for Cass county: PAUL
JESSEN, JUDGE. Affirmed.

B. P. Waggcner, James W. Orr and A. N. Sullivan, for
appellants,

C. A. Rawls, contra.

SEDGWICK, J.

A tax suit was brought for the vear 1904 in the district
court for Cass county, in which the Missouri Pacific Rail-
way Company was made defendant, and it was sought to
enforce the collection of taxes upon certain lots upon
which the railway company had acquived a right of way.
The district court upon the trial keld that all taxes leyied
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after the railway company acquired its right of way were
void, because the right of way should be assessed by the
state board and was not subject to local taxation. The
district court also held that the taxes assessed before the
right of way was acquired by the railway company were
a lien upon the lots and upon the right of way of the rail-
way company. It directed that the fee of the lots should
be first offered for sale subject to the easement of the rail-
way company to satisfy this lien, and that, if the fee
subject to said easement could be sold for a sufficient
amount to satisfy the tax lien, the easement of the railway
company should not be disturbed, but, if no bid could be
obtained sufficient to satisfy the taxes, then the fee and
the easement of the railway company should be offered
for sale. The railway company appeals, and complains
of so much of the decree as charges its right of way with
the lien of these taxes. Some of the lots were obtained
by the railway company upon contracts with the owners,
who deeded them in fee to the railway company. Others
were obtained by condemnation procecdings under the
statute. I'rom the view we take of the case this distinc-
tion is immaterial.

1. It is suggested in the brief on the part of the railway
company that “the first section of the act under which
the suit is brought provides that on or before the 15th
day of May, each year, it is the duty of the county treas-
urer to prepare a complete statement of all the lands and
lots in his county on which the taxes for one or more
years are delinquent, or on which any special assessment
of any city in the county is delinquent,” and it is stated
in the brief that, if this jurisdictional provision had been
observed, the suit would not have been brought. We do
not understand how this suggestion affects the merits of
this case. The revenue law then in force provided that
the county clerk, in making up the list for the current
year, should enter delinquent taxes also. If these taxes
were a lien upon the lots in question, the clerk should of
course have entered them as delinquent taxes upon the
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list, so that they might be collected as delinquent taxes;
but we do not seec how his failure to do so would in any
maunner affect the lien of the taxes, or prevent the clerk
in a subsequent year from completing his tax list as the
law requires by entering these delinquent taxes thereon.

2. The statute then in force made these taxes a lien
upon the real estate, and that lien accrued before the com-
mencement of the condemnation proceedings instituted by
the railway company. The statute declared that thig lien
should continue until the taxes were paid. The law under
which the condemnation proceedings were had provided
“that no appropriation of private property for the use of
any corporation provided for in this subdivision, shall
be made until full compensation therefor be first made or
secured to the owners thereof.” Comp. St. 1903, ch. 16,
sec. 81 (Ann. St. 9967). It is contended that the. con-
demnation proceedings were instituted for a public pur-
pose, and that in those proceedings the railway company
acted merely as the instrument for the state in appropriat-
ing the right of way for public use, and that such proceed-
ings must necessarily result in the destruction of the
state’s lien for taxes, since it would be inconsistent for
the state to proceed to condemn its lien for taxes. It is
said in the brief: “When these lots were taken by the
state, the state had a lien on the lots for any tax that had
become delinquent.” This argument is not satisfactory
to our minds. The state did not take this land. The
lands and the right of way after the taking were private
property the same as before. The state had no ownership
therein by virtue of the condemnation. These lands are
subject to taxes after the condemnation, as well as before,
The state does not levy taxes upon its own land, nor does
it allow any tax to be levied thereon in its name. The
language used in Tinsman v. Belvidere D, R, Co., 26 N. J.
Law, 148, 69 Am. Dec. 565, which was a somewhat similar
case, is, we think, entirely applicable here. The court
said : .

“This work was not done by the state nor by the agents
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of the state, nor is the profit resulting from it to inure to
the treasury of the state. It was done by a private cor-
poration, acting in their own behalf, for their own benefit,
and for the interest of the individual stockholders. True,
they were invested with such portion of the sovereign
power as enabled them to construct the road. They were
authorized, in virtue of the right of eminent domain, to
take private property, so far as was essential to the com-
pletion of a work of public improvement, and thus far we
provide strictly for remuneration.”

And, also, in Burlington & . R. R. Co. v. Spearman, 12
Ia. 117, it was said:

“The property of a railroad company is not exempt
from taxation in this state. The road of complainant is
not the ‘work of the state” The roadbed and depot
grounds are not ‘held as an easement of the public, by the
company as the agents of the state, as claimed by the
appellant. The plaintiff, on the contrary, is a private
corporation ; the stock is the private property of the stock-
holders, who, as such, own all the corporate property.”

There is therefore no inconsistency in bestowing the
power of eminent domain upon railway companies without
at the same time giving to the railway company the power
to annul, without payment, all tax liens upon the property
it may desire to so take. At the time these condemnation
proceedings were instituted the statute gave to the rail-
way company the right to construct its road over the lands
owned by the state, without compensation to the state,
and it was held in Chicago, B. & Q. R. Co. v. Englehart,
57 Neb. 444, that a railway company which had con-
structed its road over the saline lands of the state, relying
upon this statute, could not be evicted from the land either
by the state or its subsequent grantee. A doubt was ex-
pressed whether the legislature could donate the land to
the railway company for right of way, without compensa-
tion. Tt was suegested that possibly the state might after-
wards recover from the railway company the value of the
land. The railway company cannot avail itself of this
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provision of the statute in this case. The legislature has
no power to release lands from tax liens. Section 4, ar-
ticle IX of the constitution, forbids it. The constitutional
provision would prevent granting such right of eminent
domain as would operate to cancel the tax lien existing
against the land taken under such right. If it cannot
release land from taxes, it cannot grant power to private
corporations, which in its exercise would necessarily
_ operate to release the land. It was the duty of the legisla-
ture, then, in granting the power of eminent domain,
to make provision for applying the proceeds of the
land so taken to the payment of tax liens existing thereon.
The legislation on the subject should be construed in
view of this duty on the part of the legislature.

3. A number of authorities are cited by appellant upon
the proposition that special assessments against land
included in the right of way and depot grounds of railway
companies cannot be enforced; but these anthorities can
have no application to this case, because the lien which it
is sought here to enforce is for a general tax, and not for
a special assessment, and becanse this lien attached to the
land before the railway company obtained any interest
therein. The language used in such cases must be con-
strued in the light of questions that were being discussed,
and a very different question is presented when it is
sought to enforce a lien which existed against the land
when the railway company acquired its title thereto. In
Gray v. Case, 51 N. J. Eq. 426, 26 Atl. 805, the state had
loaned from its sinking fund $6,000 upon a tract of land,
and had taken a mortgage thercon to secure the loan.
Afterwards the railway company acquired a right of way
over this land by condemnation proceedings, but did not
notify the state of the proceedings, and, because no notice
of the condemnation proceedings was given to the state
nor to the commissioners of the sinking fund, it was held
that the lien of a subsequent assignee of the mortgage was
prior to the rights of the railway company, and that the
railway company was liable to the holder of this mortgage
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for the full amount of the award in the condemnation -
proceedings, although it had paid the amount of the award
to the holder of the fee title of the land. The fact that the
state was the holder of the lien at the time of the con-
demnation proceedings, and that the proceedings were
authorized by the state, did not affect the liability of the
railway company. In discussing this question the court
said:

“But the company failing to give the requisite notice,
it still had the right to have equitable distribution of the
award amongst those interested. For this purpose it was
entitled to the aid of the court. Platt v. Bright, 2 Stew.
Eq. 128, s. ¢. 4 Stew. Eq. 81. This, too, was neglected by
the company. Parties who fail to avail themselves of the
rights and safeguards which the law offers them cannot
complain when such failure resulfs in their disadvan-
tage.”

4. The property of an individual cannot be taken for
. the use of a railway company by condemnation proceed-
ings without payment therefor. Under our statute the
payment must be made to the owner of the land, and the
doctrine is well settled that all persons who have an in-
terest in the land ave owners within the meaning of this
statute. In Omaha B. & T. R. Co. v. Reed, 3 Neb. (Unof.)
793, it was contended that 2 mortgagee was not an owner
of the land within the meaning of this statute, but the
court said:

«A Jarge number of cases are cited from other states in
support of this position. The answer to this is, simply,
that there are various statutes in various states, and
various decisions of the conrts construing them, but
that our statute has been construed by this court in
Gerrard v. Omaha, N. & B. H. R. Co., 14 Neb. 270, to
include all persons who have an interest in the estate, and
in Dodge v. Omaha & 8. W. K. Co., 20 Neb. 276, it has
been expressly decided that the mortgagee is an owner
within the meaning of this statute.”

In the Gerrard case cited in the above guotation it was
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held that the owner of a tax licn on the lands was a
proper party.to the proceedings. In this ecase the court
used the following language:

“It is therefore its duty to bring in all parties having
an interest in the estate in order that the condemnation
money may be properly applied. The word ‘owner’ as
used in the statute applies to all persons who have an
interest in the estate. Where it is necessary the court
possesses ample power to require such parties to inter-
plead, and to apportion the money according to their
rights.” See also Dodge v. Omaha & S. W. R. Co., 20
Neb. 276; Leigh v. Green, 62 Neb. 344,

We are satisfied with the construction placed upon the
statute by the foregoing decisions. The rule thus estab-
lished does not put any hardship upon the railway com-
pany. The lien of these taxes was a matter of record. It
could have been easily ascertained, and could have easily
been provided for. Several cases have been brought to
our attention in which the courts of other states have held
that, upon the suggestion of the railway company, the
court would require taxes then existing upon the land to
be paid out of the condemnation money while the same
was in the hands of the court. Philadelphia & R. R. Co.
v. Pennsylvania S. V. R. Co., 151 Pa. 569, 25 Atl. 177. -
> However this may be, there can be no doubt that under
our statute the railway company might protect itself by
making lien-holders parties to the proceedings, and if it
neglects to do this, and allows the holder of the -fee to
obtain the entire award, it cannot afterwards insist that
the lien-holders shall by such proceeding be deprived of
their interest in the property. It follows that the judg-
ment of the district court is right, and it is therefore

AFFIRMED.
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JorN R. L,UtcAas v. STATE OF NEBRASKA,

Frep NovemBer 22, 1905. No. 14,218.

1. Criminal Law: Cuaxce oF VENXUE: DIscrerroN. The constitution

guarantees to every person charged with crime a trial by an im-
partial jury. If there is such a prejudice in the minds of the
people of the county against the defendant, or such a firm con-
viction of his guilt of the crime charged against him that there
i{s substantial and well-founded reason to believe that he cannot
obtain a fair trial in the county, the constitution requires that
the venue be changed. The trial court must exercise discretion
in determining these facts, but has no discretion to refuse the
change of venue when these facts appear.

: The determination of the trial court upon
an application of the accused for change of venue will not be
disturbed, unless it appears from the record that its conclusion
is wrong. Its discretion in the matter is a legal and not an
arbitrary one.

3. Continuance. The defendant in a criminal trial is not prejudiced

by the denial of his application for continuance upon the ground
of absence of material witnesses, if the matters to be proved by
the evidence of the absent witnesses are conclusively established
upon the trial by other witnesses and are not controverted by the
state.

4. The guaranty of the constitution that in all criminal prosecutions

the accused shall have the right of trial by an “impartial jury”
should be carefully guarded by the courts. It is not competent
for the legislature to limit or modify this right.

5. Jurors: CoMPETENCY. Section 468 of the criminal code provides

that a juror who is prejudiced against the accused is not com-
petent; nor is one who has an opinion as to the guilt or inno-
cence of the accused, unless he says on oath that he feels able,
notwithstanding such opinion, to render an impartial verdict upon
the law and the evidence. :

A juror who has an opinion as to the guilt ‘or
innocence of the accused, from whatever source he has acquired
the information on which that opinion is based, is not rendered
competent by the mere fact that he says, on oath, that he feels
able, notwithstanding such opinion, to render an impartial verdict
upon the law and the evidence. It must affirmatively appear from
the whole evidence, upon a fair examination, that he is impartial.

The court must be satisfied that the juror is im-
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partial. This means that the whole evidence, in the light of the
circumstances, including the conduct and demeanor of the juror,
must show affirmatively that the juror is impartial.

8. Verdict: EvipENcE. In criminal trials, the verdict of guilty is not
supported by the evidence, unless each element of the crime
charged is proved beyond a reasonable doubt. A finding of malice
or criminal intent must be derived from the facts proved, and
not from conjecture.

ERROR to the district court for Phelps county: Ep L.
ApaMS, JUDGE. Reversed.

H. M. Sinclair, 8. A. Dravo and J. L. McPheely, for
plaintiff in error.

Norris Brown, Attorney General, and W. T. Thompson,
contra.

SEDGWICK, J.

The defendant was tried in the district court for Phelps
county upon an information charging him with murder
in the first degree. The jury having by their verdict found
him guilty as charged, he was sentenced to imprisonment
for life, and brings the proceedings to this court for review
upon petition in error.

1. The defendant made an application for a change of
venue. The application is supported by a large number of
affidavits. These affidavits are mostly in substantially the
same or a simliar form, and, with few exceptions, it is
stated in each affidavit that the affiant has heard a great
deal of talk concerning the alleged offense with which the
defendant is charged, and that the matter has been gen-
erally talked about and thoroughly canvassed in the com-
munity where the affiant resides; that affiant knows that
there is a strong prejudice against the defendant, and
believes that the prejudice is so strong and so universal
that it would be impossible for the defendant to have a
fair and impartial trial before any jury of citizens of the
county. These affidavits are from residents of various
townships in the county, and in some of them the affiant
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states that he is thoroughly acquainted throughout the
whole county. The leading counsel for the defendant in his
affidavit shows that he is well acquainted throughout the
county, and that he was present at the preliminary exam-
ination of the defendant, and there “discovered an intense,
bitter feeling against the defendant”; that he has taken
pains to investigate the cause thereof, and finds that it
is based upon prejudice which is generally entertained
against the defendant, and that on account of such preju-
dice the defendant cannot receive a fair and impartial
trial in the county; that he has talked with numerous
citizens relative to their making affidavits of said fecling,
and has been generally refused. Some of the refusals were
based upon the avowal that the defendant did not deserve
a fair trial; others on the ground that the making of such
affidavit might injure their business. He further says
that from his experience he believes that a trial of the
cause in that county would be a farce, instead of a fair and
impartial trial, as guaranteed by the constitution. Quite
similar facts are testified to in other affidavits of defend-
ant’s attorneys. Affidavits were filed in opposition to the
motion, and, although their number was greater, they are
quite similar in form and in the manner of presenting
their facts to those already noticed. Each affiant testifies
that he is acquainted in the county or in some particular
township of the county, and that he knows the feeling of
the people in regard to the case in question, and that there
has been but little talk in the immediate neighborhood of
the residence of the affiant in regard to the matter, and
that affiant does not believe that there is any bias or preju-
dice against the defendant, and feels confident that there
would be no doubt of readily getting a fair and impartial
and unbiased jury in that county to try the ecase. The wit-
nesses upon both sides, as far as the affidavits show,
would appear to be honest in their convictions. We do
not think that the affidavits, taken altogether, make it ap-
pear that the trial'court erred in the exercise of its dis-
cretion in overruling the application. The constitution
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guarantees to cach citizen a fair and impartial trial when
charged with crime, and it is the duty of the trial court to
see that this guaranty is effective. If there is such a
prejudice in the minds of the people of the county against
the defendant, or such a firm conviction of his guilt of the
crime charged against him, that there is substantial and
well-founded reason to believe that he cannot obtain a
fair trial in the county, the constitution requires that the
venue be changed. Where these facts appear, there is no
discretion in the matter. The trial court must grant the
change.  The discretion of the court is in determining
these facts. It is, of course, a legal and not an arbitrary
discretion. The determination of the trial court upon this
question will not be disturbed, unless it appears from the
record that its conclusion is wrong. It would be a difficult
matter to determine solely from the affidavits in this record
whether there was or was not such a prejudice against the
defendant in Phelps county as might reasonably be ex-
pected to prevent a fair trial, and, when we consider
the advantages of the trial court in passing upon this
question, it seems clear that it is not the duty of this
court to interfere.

2. An application was made by the defendant for a
continuance. It is insisted that the court erred in over-
ruling this application. To determine this question, it is
necessary to bear in mind the issues of fact that were heing
contested by the parties. The defendant was charged
with murder in the first degree. The homicide was ad-
- mitted, and the defendant attempted to show that the kill-
ing was done in self-defense. The continuance was ap-
plied for upon the ground of the absence of two witnesses
whose evidence, it was claimed, was material upon the
question of self-defense. In the affidavits filed for the de
fendant it is shown that both of these witnesses, if present
at the trial, would testify that the deceased immediately
before the homicide had made threats against the defend-
ant; that the deceased stated to the witnesses that the
defendant owed him money and refused to pay it, and that

¢
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he, the deceased, did not propose to waste any money or
time in attempting to collect it by law, “but would take
it out of the hide” of the defendant, and that the deceased
at this tine, being in great anger, declared to the witnesses,
“unless Lucas pays me what he owes me, I will kill him as
sure as T am here,” and also told the witnesses to inform
Lucas of this fact; and that the witnesses just before the
homicide did inform the defendant of these threats made
against him.  Of course, this evidence was material to the
issue heing tried, and we are satisfied from the showing
made that thi¢ defendant was not so lacking in diligence as
to justify refusing him a continuance upon that ground.
It is, however, urged in answer to this contention that the
proposed evidence of these two witnesses would, if offered
upon the trial, have been cumulative only, and that the
evidenece of threats of the same nature was so strong in
the record that further evidence uwpon that point was
wholly nnnecessary, and could not have heen of any use
to the defendant.  This view scems to be justified. There
could have been, under the evidence received upon the trial,
no doubt in the minds of the jury that the deceased had
made the strongest possible threats against the defendant,
and that the defendant was aware of these threats at
the time of the homicide. The testimony upon this point
will he again referred to in the consideration of the ob-
jection that the evidence is not sufficient to support the
verdict. We are satisfied that no injury resulted to the
defcndant from the absence of these two witnesses, and
that the defendant has not been prejudiced by the refusal
of the court to grant his application for a continnance.

3. The objection to the competency of some of the jurors
is a more serious one. Secction 11 of article I of the con-
stitution is in these words: “In all criminal prosecutions
. the accused shall have the right to appear and defend in
person or by counsel, to demand the nature and cause of
accusation and to have a copy thercof; to meet the wit-
nesses against him face to face; to have process to compel
the attendance of witnesses in his behalf; and a speedy
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public trial by an impartial jury of the county or district
in which the offense is alleged to have been committed.”
No one of these enumcrated rights of the defendant in a
criminal prosecution is of more importance than the right
to have a speedy public trial “by an impartial jury.” No
legislation could be valid that in any manner limits or
modifies this right. The statute provides that, although
a juror may show that he has formed an opinion as to the
guilt or innocence of the accused, still, if that opinion is
“founded upon reading newspaper statements, communi-
cations, coniments, or reports, or upon rumor, or hearsay,
and not upon conversations with witnesses of the transac-
tions, or reading rcports of their testimony, or hearing
them testify, and the juror shall say, on oath, that he feels
able, notwithstandiﬁg such opinion, to render an impar-
tial verdict upon the law and the evidence, the court, if
satisfied that said juror is impartial, and will render such
verdict, may, in its discretion, admit such juror as com-
petent to serve in such case” Criminal code, sec. 468.
This statute, if rightly construed, is a correct interpreta-
tion of the constitutional provision. TUnless the juror
shall say on oath that he feels able, notwithstanding such
opinion, to render an impartial verdict, he cannot be re

tained upon the panel, and if he does so say, upon oath,
the court still cannot retain him, unless satisfied that the
juror is impartial and will render such verdict. The rule
Is correctly stated in Basye v. Stale, 45 Neb. 260, 276, in
these words:

“A juror, who upon his wvoir dire discloses that he is
biased or prejudiced, or who has a fixed and settled con-
viction or opinion as to the guilt or innocence of the de-
fendant based upon mere rumor, or the rcading of the pub-
lic press, or-founded upon conversations with witnesses
of the transaction, is incompetent to serve, and should he
rejected, even though he may upon his examination state
that he feels able ‘to render an impartial verdict upon the
law and the evidence’ This is the true test of disquali-
fication within the meaning of the statute. If upon the
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whole examination of the juror it is manifest that the
opinion formed by him from reading newspaper accounts
of the alleged crime or upon rumor is merely hypothetical,
or conditional on the truth of the rumor or the news-
paper reports read; that he has no settled opinion as to
the guilt or innocence of the accused, and that he can
render a fair and impartial verdict upon the evidence ad-
duced on the trial, under the instructions. of the court,
the juror is competent.”

The examination of the juror made by the court should
be with the view of ascertaining the condition of his mind,
and whether in realify he is an impartial juror. To so
frame the questions as to lead the juror to say that he is
disinterested, and that he can and will render a fair and
impartial verdict upon the evidence under the law, as
stated in the instructions of the case, is not enough. It
would frequently happen that a juror, who is himself con-
scious of being prejudiced against the defendant, or of
having a settled ‘conviction of the guilt or innocence of the
defendant, may be so questioned by the court as to lead
him to make formal statements, which, if taken by them-
selves alone, appear upon their face to justify his re-
tention.

August I.. Johnson, who was one of the jurors, is now
alleged to have been incompetent. Upon his direct ex-
amination by the attorney who was prosecuting in behalf
of the state, he answered that he had resided in Bertrand
for 22 years; that he was not acquainted with either the de-
ceased or the defendant; that he was not present at the
preliminary cxamination, and had not talked with any
one who knew or claimed to be a witness in the case. The
prosecuting attorney then asked him: “Do you know of
any reason why yvou could not sit as a fair and impartial
juror in this case?” and he answered: “Well, I have heard
considerable.” “Q. That has been from newspapers and
talk? A. Yes; and talk and things in general.” He was
then asked whether he believed that, notwithstanding what

he had heard, he could sit in the case and render a ver-
5 ~
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dict as fairly and impartially as though he had never
heard of the case, “just try it on the law and the evidence
right here in the court room,” and he answered: “I think
$0.” “Q. That wouldn’t influence your verdict, what you
have heard and read? A. I think not. * * * Q.
Have you at the present time any opinion as to the guilt
or innocence of the defendant? A. Yes, I have. Q.
When I ask you that question, I don’t mean to ask you
whether it is your opinion in regard to whether somebody
is killed, or who killed him, but whether the party charged
is guilty of the murder or not. That opinion you have
is formed exclusively on newspaper reports and talk? A.
Yes, sir. Q. Notwithstanding that opinion, you think
you could sit in this case and render a fair and impartial
verdict upon the law and the evidence here in court? A.
I think so. Q. If selected as a juror you would try it
on the law and the evidence here? A. Yes, sir.” De-
fendant’s attorney then cross-examined him briefly, and
in that examination he stated that there had been talk
among the people; that he had not heard a great deal be-
cause his time was occupied, but from what he had heard
he had formed an opinion, and that it would require evi-
dence to remove that opinion. The court then questioned
him, and the juror amswered the court as follows: “Q.
I understand you haven’t talked with any witness in
the case, so far as you know? A. No, sir. Q. You
haven’t talked with anyone who purported to know the
facts in the case of their own knowledge? A. No, sir; I
have not. Q. What you have heard talked was the com-
mon talk that was prevalent in your town, discussing the
matter? A. Yes, sir. Q. Commonly called hearsay—
what one heard somebody else say—was that the nature
of it? A. I think so. Q. You have read the papers? A.
I read an account of it in the Bertrand paper of how
it took place. Q. Did this account purport to give the
testimony taken at the preliminary examination? A. No,
sir; it was just after it happened. Q. And upon that you
formed an opinion as to the guilt or innocence of the de-
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fendant? A. Yes, sir. Q. Notwithstanding the opinion
that you have formed from what you have heard and what
you have read, do you feel that, if you were retained as a
juror in this case, you could render a fair and impartial
verdict on the evidence as introduced here in court and the
instructions that might be given you? A. I think I could;
yes, sit. Q. And, if choscn as a juror, would you do that?
A. Yes, sir. Q. Uninfluenced by what you have heard or
read? A. Yes, sir.” The challenge was then overruled
by the court, and the defendant’s attorney cross-examined
him further, and he answered as follows: “Q. The opinion
that you have formed was as to the guilt or innocence
of the defendant? A. Yes, sir; it was. Q. That opinion,
then, as T might say, was as to the guilt of the defendant?
(Not answered.) Q. You have that opinion now, haven’t
you? A. Yes, sir. Q. And that is such as would require
evidence to remove it? A. It would. Q. You couldn’t
start in on the trial of the case, then, as a juror, just
the same as though vou had never heard about the case?
A. Well, T don’t just think I could. Q. Now, in other
words, if chosen as a juror, Mr. Johnson, as a juror, in
the commencement of the trial, you would remember what
you have heard, and you would have that impression in
mind as to the guilt or innocence of the defendant, and
it would require evidence to remove that? A. Yes; it
would require evidence to remove that. Q. You would
start in the trial of the case, as a juror, if chosen, with
that impression and opinion on your mind? A. Certainly.”
The court then questioned, and the juror answered as fol-
lows: “Q. But you told me, notwithstanding the opinion
that you have, based upon what you have heard and what
you have read, yet, if retained as a juror, you feel that
you could render a fair and impartial verdict under the
evidence, as introduced in court, and the instructions
given you by the court? A. Yes; because I haven’t heard
only this héarsay. Q. And disabuse your mind of what
vou have heard? A. Yes, sir. Q. That wouldn’t enter
into your deliberations upon a final determination of the
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case at all? A. No, sir; it would not.” The challenge
of the defendant to the juror was then overruled, and
the defendant excepted.

When the juror had upon examination of the defend-
ant shown himself to be clearly incompetent, the court
proceeds with the juror in language rather in the nature
of positive statements than of interrogatories for the pur-
pose of ascertaining the candid opinion of the juror, and
determining from the whole evidence whether the juror
was disqualified. Such a mode of questioning a juror
was not calculated to bring out evidence upon which the
court micht fully determine whether or not there was an
abiding prejudice in the mind of the juror against the
accused, or whether there was, in fact, a conviction in
the mind of the juror as to the guilt of the accused
which would, in some part, at least, neutralize the circum-
stances that might be brought before him tending to justify
the accused. The apparent object of such an examination
is to obtain from the juror a statement that he is im-
partial. The juror himself probably so understood it, and
human nature is such that very few jurors would fail to
declare themselves impartial if they were aware that it
was the desire of the court that they should so declare;
but, as before seen, such a declaration on the part of the
juror is not enough. He must be able at least to so de-
clare, but such declaration by him is not decisive of the
question. The implication of the statute is that the juror
who makes such declaration may himself be mistaken,
and may not express the true conclusion to be derived
from the whole evidence. 1f he has an opinion as to the
guilt or innocence of the accused, it must affirmatively
appear from the whole examination that he is impartial,
or he cannot be received as a juror. We think upon the
whole evidence of this juror it is manifest that the court
had no sufficient evidence before it from which to be
legally satisfied that the juror was impartial in the sense
intended in the constitution. When the juror testifies
that he has an opinion as to the guilt or innocence of the
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accused, no matter from what source that opinion was de-
rived, he cannot be accepted as a juror, unless from a con-
sideration of the whole evidence, and the circumstances of
the examination, including the conduct and demeanor
of the juror, the court can find that he is impartial.
Unless the court can find this as a matter of fact, it cannot
be said the court is satisfied that the juror is impartial
within the meaning of the statute. The testimony of sev-
eral of the jurors was substantially the same as that of
Mr. Johnson. They were received as jurors over the ob-
jection of the defendant, and in this we think the court
erred. .

4. Another question presented by the defendant is as to
the sufficiency of the evidence to support the verdict. As
before stated, the homicide was admitted, and it was sought
to excuse it on the ground of necessary self-defense. There
were several eye-witnesses to the transaction, and there
are very few material discrepancies in their evidence. One
of these witnesses to the transaction was examined in be-
half of the state, and the others, as far as practicable,
were called by the defendant. The deceased had been in
the employ of the defendant for several months during
the summer and early fall of 1904. Some difficulty had
arisen between them in the settlement for these services.
The defendant paid the deceased the amount that he ad-
mitted that he owed him and, as the defendant says, $10
in addition. The deceased insisted that he still owed him
$30. He placed his claim against the defendant in the
hands of an attorney for collection, but this claim seems
to have been withdrawn without any action being taken
thereon. The deceased was very vindictive against the de-
fendant, and frequently made the most violent threats
against him. There were several witnesses to these
threats, some of whom testified that the deceased told them
that the defendant had not paid him as much as he owed
him, and that he would “take it out of his hide.” Others
testified that the deceased told them that he would kill
the defendant unless he paid him the balance that he owed
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him. On the evening before the tragedy the deceased came
to the defendant’s house at about 7 or 8 o’clock. He tied
the mule which he rode at the gate, and left there a club
which he had with him. This club was in evidence and
was one of the exhibits, and appears to be a formidable
weapon in the hands of an enraged man. The deceased
then went to the house of the defendant and rapped at the
door. Nobody answered him, and he walked into the room,
where the defendant was, without further ceremony. The
defendant took a lantern and went to his barn, as he says,
to do some chores. The deceased walked along with him.
While they were gone, it appears they had some contro-
versy in regard to the difficulty existing between them,
and when they came back as far as the gate an altercation
arose, which was so violent as to attract the attention of
the people in the house, who went to the door, and one of
them went out where the altercation was. He testifies
that the first thing he heard when he got there was that the
defendant said to the deceased: “You brought this elub here
to kill me with, did you?” The deceased said: “I admit that
[ brought it here.” The defendant then said: “Well, that
is a pretty way for you to come to collect a bill. You
brought that club on purpose to kill me with, did you?”
The deceased said “Yes; I admit that I brought it and
I intended to use it” and, calling the defendant a vile
name, added: “You are too ornery to live. You ought to
be killed.” The witness says that the deceased kept call-
ing the defendant names and “shaking his fist at him and
threatening him.” He was asked what Mr. Lucas said,
and answered: “Mr. Lucas kept backing off, and told him
to get out of the way. He did not want any trouble with
him. He wanted him to get away, and let him alone. He
didn’t want to have any trouble with him.” The witness
testified further: “I heard Mr. Lester tell Mr. Lucas that
he was going to come back the next morning. He said:
‘T will come back prepared to fix you,” he said, ‘or get my
money.”  He said: ‘You * * * if I don’t get my
money, I will kill you” He said: ‘I will come back pre-
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pared to do you up.’ Mr. Lucas told him: ‘You had better
get on your mule and go on home and get off the place’
He said: ‘I don’t want you on the place any more.’”™
This evidence is not disputed Ly anyone, and is in har-
mony with the other evidence in the record. Soon after
the deceased had left the defendant that night, the de-
fendant went several miles to a telephone office to request
the sheriff at Holdrege to come out there and protect him,
but, not being able to talk directly with the sheriff, and
being informed that the sheviff refused to come, he went
several miles farther, where there was more direct line of
telephone communication with Holdrege, but, as he testi-
fies, he was unable to get the sheriff, it being so late and
the offices being closed. He then bought a double-bar-
relled shotgun, and told the merchant from whom he
bought it some of the circumstances that had taken place
between himself and the deceased, and represented that
he wanted the weapon to defend himself with. The party
from whom he purchased this gun was a witness upon the
trial, and testified that the defendant also said during
their conversation, that if the deceased eame into his yard,
he would kill him. The cartridges which the defendant
procured were charged with fine shot, which were removed
by the defendant and replaced with buckshot. The next
morning at about T o’clock, and soon after the defendant
had finished his breakfast, the defendant saw from the win-
dow of his house the deceased and Mr. Kirschener coming
across the field toward the defendant’s house. He took
his gun, which was loaded with buck$hot, and went out
into his yard, and, when Mr. Kirschener saw that the de-
ceased was walking directly toward the defendent he left
the deceased and went in a somewhat ditferent direction,
toward the barn, where one of the other witnesses was at
work. When the defendant saw this and that the deceased
was coming directly toward him, he shouted to him:
«Halt!?” The deceased answered: “I won’t do it,” and
paid no further attention.

Several witnesses were watching the transaction. None
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of them testified that the deceased turned out of his course,
which was directly toward the defendant, or that he hesi-
tated in his advance toward the defendant. Some of them
testified positively that he maintained his direct course
toward the defendant, and hastened his speed when the de-
fendant directed him to halt. There was a road or lane be-
tween the parties from 25 to 30 feet in width, upon which
there had been some travel, and which led in one direction
toward the Platte river, a few rods distant, where there
was no bridge, and in the other divection toward what ap-
pears to be the main traveled road. When the defendant
saw that the deceased was still approaching him, he called
to him again, telling him to stop. “Don’t come any
Jdoser,” he said, “You take the road there and get away
from here, I don’t want any trouble with you. Keep away
from me.” The deceased answered, as before: “I won’t
do it,” and kept on. The two fenees were of about the
«ame character, each being of two wires and not difficult
to pass. The deceased passed through one of them.
There appears to have been no impediment by the fence.
One of the witnesses who was watching him testifies that
he did not know whether e touched the wires at all, or just
wvalked right through between them. Just as he had passed
‘through the first fence, the defendant called to him the
third time, telling him not to come on. The third time
the deceased said: “I won’t do it,” and, just as he stepped
into the traveled track, the defendant shot him, discharg.
ing both barrels of his gun, and killing him instantly.
It must be said that the evidence clearly discloses that
the conduct of the deceased from the first was such as to
invite the tragedy which occurred. No rational man could
have conducted himself as the deceased did, and consider
himself safe in so doing. He was unarmed, but he had
told the defendant the night before that he would be armed,
and he purposely acted in such a way as to lead the de-
fendant to believe that he was prepared to kill the defend-
ant, as he said he would be. He probably had no intention
of taking the life of the defendant. lle would appear
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to be a braggart, but he wanted the defendant to suppose '
that he intended to kill him, and he wanted that fact to
be of assistance to him in carrying out his purpose. The
question is whether the defendant did really suppose that
the deceased intended to kill him, that is, whether the de-
fendant himself acted in good faith in the matter, or
whether he was pleased to see the deceased carry himself in
such a manner as to give the defendant a special cause for
taking his life, and whether, when he did take his life, he
believed that the deceased was trying to impose upon him,
and that there was no real danger. If a man of ordinary
prudence and caution, situated as the defendant then was,
and knowing what the defendant knew, would reasonably
suppose that the deceased was armed, and was prepared
and intended to then and there kill the defendant, and
that, in order to prevent his doing so, it was necessary for
the defendant to shoot the deceased, and if the defendant
in good faith believed that his life was so in danger, and
that he could only protect himself by shooting the de-
ceased, then his action is justifiable on the ground of neces-
sary self-defense. That the circumstances, as disclosed
by this evidence, were such as to cause a man to reasonably
believe that the deceased was armed, and that he intended
then and there to kill the defendant and would do so,
unless prevented, there can be no doubt.

It is contended by the state that the defendant did not,
in good faith, believe himself to be in danger; that he had
endeavored from time to time to aggravate the deceased,
and to lead him on to such rashness as to afford the de-
fendant an opportunity to take his life. The jury must
have taken this view of the case. The question is whether
the evidence establishes the view so taken beyond a reason-
able doubt. The law does not allow a jury to reach such
a conclusion from conjecture, or from considering that it
may have been so. It was not incumbent upon the de-
fendant to prove that he did not act from a malicious
motive, that he did not desire to take the life of the de-
ceased, but was compelled to do so. On thé other hand,
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in order to establish the guilt of the defendant, it was
necessary that the state should prove, beyond a reasonable
doubt, that the defendant did act from malicious motives,
and that the defendant did not believe himself to be in such
imminent danger as to make it necessary to take the life
of the deceased in order to protect his own. These things,
as before stated, must be found from the evidence in the
case, and not from conjectures based upon possibilities,
and the evidence must be of such a nature as to establish
these elements of guilt beyond a reasonable doubt. The
questions so presented are peculiarly within the province
of the jury. If ordinary minds might differ as to whether
the evidence establishes these elements of guilt beyond a
reasonable doubt, the verdict of the jury cannot be dis-
turbed. When the sheriff refused to go out to the de-
fendant’s place for his protection until the next morning,
the defendant told him that it might be necessary then
to bring the coroner; but this statement furnishes no evi-
dence of an intention or desire on the part of the de-
fendant to kill the deceased. The defendant had insisted
to the sheriff that the deceased would kill him, and the ex-
pression used in regard to the coroner would as well apply
to that view of the case as to any expectation that the de-
ceased himself would be killed. Again, when the defend-
ant purchased the gun with which the killing was done,
he is said to have stated that, if the deceased on the fol-
lowing morning came into his yard, he would kill him.
This statement furnishes the only evidence that we find in
the record tending to show a disposition on the part of the
defendant to unlawfully take the life of the deceased. If
the defendant made this statement, which is by no means
clear under the evidence, we do not see how it could be
said to justify the conclusion, beyond any reasonable
doubt, that the defendant did not at the time of the homi-
cide in good faith believe that his life was in danger, and
that the deceased was prepared and intended to carry out
the threats which he had made upon the previous evening.
We conclude that there is not sufficient evidence in the
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record upon which to find the defendant guilty of murder
in the first degree.

Several instructions to the jury are objected to, but the
conclusion which we have reached renders their discussion
unnecessary.

The judgment of the distriet court is reversed and the

- cause remanded.
. REVERSED.

HoLcoMB, C. J., took no part in the decision.

.

JosepH NICKOLIZACK V. STATE OF NEBRASKA.
Frep Novemeer 22, 1905. No., 14,145

1. Criminal Law: AccUSED As WITNESS. Where a defendant in a crim-
inal case offers himself as a witness on his own behalf, he is
subject to the same rules of cross-examination as other witnesses,
and it is the duty of the court to keep the cross-examination
within the law.

2. . IMPEACHMENT. A witness cannot be cross-examined
as to any fact which is collateral and irrelevant to the issues,
for the purpose of contradicting him by other evidence -if he

should deny it, thereby discrediting his testimony.

3. H : . Where the prosecuting attorney, on the
cross-examination of the accused in a criminal case, asks him if
he has not been guilty of a similar offense upon another person
at another time, he is concluded by the answer and cannot call
another witness to impeach the accused.

4.

EvipENCE. On a trial of one charged with the crime of
rape, evidence of an attempt of the accused to commit a similar
crime on another person is inadmissible.

. NEw TrIAL. Where the accused, in such a case, was & wit-
ness in his own behalf, and the prosecuting officer on cross-exam-
ination asked him, in substance, if he had not at a previous time
been guilty of a like offense upon another young girl, naming her,
and other like questions, and thereafter called the person named
to the witness stand and examined her, for the purpose of not
only impeaching the accused but of proving him guilty of such
independent offense, held, that such conduct was improper and
prejudicial, for which the accused should be granted a new trial.
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ERROR to the district court for Holt county: JaMmEes J.
HARRINGTON, JUDGE. Rewversed.

R. R. Dickson, for plaintiff in error.

Norris Brown, Attorney General, and W. T. Thomp-
son, contra..

BARNES, J.

Joseph Nickolizack, who will hereafter be called the
accused, was tried in the district court for Holt county
on a charge of what is commonly called statutory rape,
alleged to have been committed on the person of one Tena
Kmich, a female child under the age of fifteen years. He
was found guilty and was sentenced to the penitentiary
for a term of six years. TFrom that judgment he brings
the case here by a petition in error.

The record discloses that there were 39 assignments of
crror in the motion for a new trial, and 100 of such assign-
ments in his petition. However, we will discuss only
so many of them as may be necessary to a proper dis-
position of the case. Counsel for the accused insists
that the verdict is not sustained by the evidence; but,
as we are constrained to dispose of the case upon another
ground, we decline to discuss that question.

The accused further contends that the prosecuting at-
torney was guilty of misconduct during the trial, which
was prejudicial to his rights and was reversible error
in this: That the prosecutor was permitted to, dand did,
ask the accused, while testifying as a witness in his own
behalf,. if he had not, at a time previous to the transac-
tion complamed of, assaulted one Eunice Butterfield, and
attempted to commit rape upon her; and, on being an-
swered in the negative, produced the person so named as
a witness for the purpose of not only impeaching him,
but to further show that he had been guilty of an in-
dependent offense like the one for which he was being
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tried ; that the prosecuting attorney was permitted to, and
did, inquire of other witnesses if they had not heard that
the accused on one occasion had taken his wife down upon
the floor, in the presence of his mother-in-law and their
children, and had forcible sexual intercourse with her.
It appears that, while the accused was on the witness
stand giving testimony in his own behalf, and after he
had positively and emphatically denied the commission
of the crime charged against him, he was cross-examined
by the county attorney, who was permitted to, and did,
ask him the following questions: “Q. Do you wish to be
understood that you never committed a crime before? A.
How is that? Q. That you never committed a crime be-
fore. Is that the understanding? A. How do you
mean? Q. That you never committed any offense be-
fore? A. Well, I never did. Q. Do you know this little
Butterfield girl? A. Yes, sir. Q. Do you know what
her name is? A. Eunice, I guess. * * * Q. Do you.
remember an occasion when she came down to get you
to go up to her father’s on some business of some kind—
about two years ago? A. I don’t remember. Q. You
don’t remember that? Do you remember an occasion
when you grabbed hold of her and pulled her over on
your lap and tried to get your hands up under her clothes?
A. No, sir. Q. You say you did not do that? A. No,
sir; not that I remember of. Q. You would remember
a thing like that, wouldn’t you? A. I guess I would if
I done it. * * * Q. Will you answer you did not
do that? A. Yes, sir.” That the cross-examination com-
plained of was incompetent and highly improper, there
- can be no doubt. The rule is too well established to admit
of question that, where a witness is cross-examined on a
matter collateral to the issues, he cannot, as to his answer
be contradicted by the party putting the question. When
a party on cross-examination asks a witness an imma-
terial question, he is concluded by the answer and will
not be permitted to call a witness to contradict it. Mec-
Duffie v. Bentley, 27 Neb. 380; Carpenter v. Lingenfelter,
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42 Neb. 728; Farmers Loan & Trust Co. v. Montgomery,
30 Neb. 33; Johnston v. Spencer, 51 Neb. 202. A wit-
ness cannot be cross-examined as to any fact which is
collateral and irrelevant to the issues, for the purpose of
contradicting him by other evidence if he should deny it,
thereby discrediting his testimony. Carter v. State, 36
Neb. 481. The rule is perhaps more strongly stated in
Republican Valley R. Co. v. Linn, 15 Neb. 234, where it is
said:

“A party who on cross-examination of a witness asks
him an immaterial question is concluded by his answer
and cannot call another witness to impeach him.”

That this evidence was incompetent and immaterial
there can be no question. In McAllister v. State, 112
Wis. 496, it was held: “On a trial for an assault with
intent to rape, evidence of an attempt of accused to com-
mit a similar crime on another person is inadmissible.”

In HElliott v. State, 34 Neb. 48, where the accused was a
witness in his own behalf, the prosecuting officer on cross-
examination questioned him as to his being charged with
the commission of a similar independent offense, one not
connected with the crime for which he was being tried,
and such cross-examination was held to be highly im-
proper and prejudicial.

After having thus cross-examined the accused, and hayv-
ing obtained his denial of an assault upon the Butterfield
girl, the county attorney, in rebuttal, called her as a wit-
ness, and, after proving by her that some two years before
the present charge was preferred against the accused she
was with him going from his place to her home, asked
her the following questions: “Q. What, if anything, did
the accused do that day on the road up to your place?”
This question was objected to and the objection sustained,
whereupon the prosecuting attorney excepted. He then
asked her: “Q. I will ask you whether or not the defend-
ant attempted to put his hands up under your clothing?”’
This was also excluded, and the state excepted. The court
thereupon told the jury to disregard the last question.
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Whereupon the county attorney made an offer of proof,
which was objected to and the objection was sustained,
to which ruling he excepted. We are of the opinion that, in
view of the condition of the evidence and under the cir-
cumstances, as disclosed by the record in this case, such a
proceeding amounts to gross misconduct on the part of
the prosecuting officer. He not only asked the accused
incompetent and irrelevant questions, with the purpose,
as it must have appeared to the jury, of showing that he
had been guilty of a similar offense upon another young
girl at a previous time, but, failing to obtain an affirma-
tive answer to his question, he then proposed to impeach
the accused by the evidence of the person alluded to. He
must have known that he had no right to so cross-cxamine
the accused, and having such knowledge, he further re-
sorted to the extreme and unwarranted procedure of
putting Eunice Butterfield on the witness stand, and pro-
pounding to her the questions above set forth. The fact
that the testimony was objected to by the accused, and
was thus excluded, would strongly indicate to the jury
that the witness, if permitted to testify, weuld not only
impeach him, but would prove him guilty of a similar
‘offense. In Rlliott v. State, supra, Judge MAXWELL,
speaking for the court, said:

“The plaintiff was a witness in his own behalf and on
cross-examination the county attorney asked the accused
the following questions: Q. Were you ever in Burnett
county, Texas? A. Yes,sir. Q. Isitnot a fact that you
stole horses in Burnett county? A.I never did; no, sir.
Q. Don’t you know that the sheriff has a warrant for you
for stealing a horse in that county? A. I don’t know it;
no, sir. And other questions of like character. Such
cross-examination is highly improper and cannot fail to
be prejudicial. A prosecuting officer, in his zeal to en-
force the law, must not forget that he also occupies a semi-
judicial position, and that his duty requires him to resort
to no questionable or improper means to secure a convic-
tion. The emblem on cvery court house, of justice hold-




















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































