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AMENDED RULES OF THE SUPREME COURT.

9. SperioNy 1. (Submission of Causes.)—Causes will be taken up
and heard in their order on the docket. A cause shall be regarded as
regularly reached for submission at the expiration of the time herein-
after provided for the service and filing of briefs. Any cause may,
however, be submitted upon the written stipulation of the parties there-
to providing for such submission on printed briefs accompanied by or
containing agreed printed abstract of the record and evidence upon
which the case is to be determined.

(Default.)—Whenever a cause is reached and the brief of the party
having the affirmative is not on file, the judgment will be affirmed or
the proceeding dismissed. When default has been made by the other
party and there is due proof of service of process and the briefs of the
party holding the affirmative are on file with proof of service thereof
within the time provided by Rule 9, he may proceed ex parte. The
hearing of no cause shall be delayed by default of either party in serv-
ing or filing briefs. To avoid such results the case will be disposed of
as if the delinquent party’s brief had not been served; Provided, that
the.court may under special circumstances and on suitable terms other-
wise order.

9. (Briefs.)-——At the time of docketing each case the clerk of this
court shall estimate the probable date on which the same will be
reached for hearing, and thereupon fix and enter on the appearance
docket the time, to be known as Rule Day, within which the plaintiff,
appellant or relator shall serve his brief of peoints and citations in
support thereof on the oposite party or his attorney of record, which
rule day shall be not less than sixty days before the date of hearing so
estimated by the clerk. Within thirty days after Rule Day or within
thirty days after such service the opposite party shall serve his brief
on the first party who may, at his own expense, reply thereto within ten
days thereafter.

(Criminal Cases.)—In eriminal cases the fortieth day after the
docketing of the case shall be Rule Day. '

(Advanced Qases.)——In advanced cases Rule Day shall be the
thirtieth day after the order of advancement is entered.

(When Filed.)—Ten copies of each brief so prepared by either
party, together with proof of service of the same on the opposite party,
ghall be filed in the clerk’s office before the case is submitted.

(Rehearings.)—Within thirty days after a rehearing has been
allowed the party holding the affirmative may serve a printed brief of
(vii)
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his points and citations on the opposite party or his attorney of record,
by whom in turn a like brief in answer may be served within thirty
days after the service of the first required brief, or after the service of
a notice that the party holding the affirmative will sfand on his original
brief, to which answer brief the first party may reply within ten days
at his own expense. Ten copies of each brief so prepared and served
on rehearing, together with proof of service, shall be filed in the clerk’s
office before the case is submitted.

(Cross-Appeals.)—A cross-appellant ghall serve his brief of points
and citations upon the cross-appellee or his attorney of record at or
before the time fixed by the clerk as Rule Day. A cross-appellee shall
serve his brief within thirty days after Rule Day or service of briefs on
him.

(Leave to File Briefs.)—A party in default for want of briefs may
be permitted to serve and file them out of time by leave of court upon
satisfactory showing of diligence ang upon such terms as to costs as
the court may direct. Where a cause has been regularly reached in its
order and placed on the trial list and calendar for submission at a
specified session of the court, and leave is applied for and granted to
serve and file briefs by a party who is in default, thereby causing a
continuance until a subsequent session, the court may not only in its
discretion award against such party taxation absolutely of such portion
of the ordinary taxable costs made or to be made in the case as it may
deem proper, but also and in addition thereto, a reasonable attorney’s
fee to the opposite party for attendance of counsel at the session, to be
taxed as a part of the costs in the case.

10. (Briefs—How Printed.)—All briefs shall be printed on good book
paper on pages eight inches wide and ecleven inches long, small pica
type, leaded lines; the printed matter to be four inches wide and seven
inches long, with a margin of two inches; but the type in which
extracts are printed may be small Dica solid or brevier leaded. The
heading of each brief shall show the title of the cause, the court from
which the cause was brought, the names of counsel filing the brief and
shall also indicate in whose behalf the brief ig filed.

(References and Citations.)—FEach brief shall by number designate
the several pages of the record containing matter bearing upon the
questions discussed in such brief. Every reference to an adjudicated
case shall be by the title thereof, as well as by the volume and page
where it may be found, and the particular edition of any text book
referred to must be given in connection with the cited page or section
thereof.

11. (Costs.)—When the parties or their attorneygs shall fl}rnish their
printed briefs in conformity to the rules of this court, or briefs and
printed abstracts under stipulation for submission as provided for in
rule 2, it shall be the duty of the clerk to tax a printer’s fee
at the rate of one dollar for every five hundred words embraced in a
single copy of the same, against the unsuccessful party not furnishing
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the same, to be collected and paid to the successful party as other costs.
No costs shall be taxed for printing briefs not printed, served and
filed in conformity with the foregoing rules. When unnecessary costs
have been made by either party the court will, upon application, order
the same to be taxed to the party making them, without reference to the
disposition of the case.






In Memoriam.

AMASA COBB.

At the session of the supreme court of the state of Nebraska, No-
vember 21, 1905, there being present Honorable Siras A. HoLcoms, chief
justice, Honorable SaAmMuEL H. SepewIcK and Honorable Joux B.
BARNES, associate justices, the following proceedings were had:

MAY IT PLEASE YOUR HONORS:

Your committee to whom was referred the sad duty of preparing
and presenting to this court resolutions which should express the high
esteem in which our departed brother Amasa CoBB was held, by leave
of court submit the following: -

Resolved, That in the death of Amasa CosB the state has sustained a
distinet loss and the bar one of its most honored and revered members;
that we recognize in Amasa Cons an honorable, clean, high-minded,
patriotic citizen, who in the trying hour of his country’s need re-
sponded gallantly to its call and gave to his country his best services
on the field of battle and in the halls of congress; that GENErRAL Corn
was a man of high character and sterling worth, and stood for the best
thought of his day and the highest ideals of his time. His life was a
constant inspiration to all who came in contact with him for high,
mnoble and unselfish living. For more than 14 years he was an honored
member of this court. During his entire public and official career, no
tinge of suspicion ever soiled his fair name, and he discharged his
official duties fairly, impartially and fearlessly, and rendered to his
country and state lasting and valuable services.

Resolved, That while he was elected to high places, he always bore
his honors with easy dignity and becoming gratitude and humility, and
was on such intimate terms with the people as to win their confidence
and highest respect. He was a splendid type of American manhood,
always dignified, safe and conservative.

Resolved,” That while we deeply mourn his death, we are not un-
mindful of the fact that it was his good fortune to live beyond the
allotted three score years and ten, and to live a life full of noble,

patriotic service to his country.
(x)



xii IN MEMORIAM—

Resolved, That we point with pride to his career both as a private
citizen and a public servant in the legislative halls, on the bench, and
at the bar. His whole life was a busy and strenuous one for the bet-
terment and upbuilding of the state, and while we mourn his death,
it is a great pleasure and consolation to find so much in his life to
commend and emulate.

Resolved, That we sympathize with the family and relatives in their
affliction, yet their greatest consolation and comiort should spring from
the contemplation of a long and well spent life, and the hopes that
spring from the grave of a good man.

L. W. BILLINGSLEY.
CHas. O. WHEDONX.
D. G. COURTNAY.
A. W, FreLp.

Frank M. HarL:

‘When a great and good man dies, we may with profit to ourselves
contemplate the lessons tuuvght by his life. Indeed, I think it most
fitting that his friends and associates should make some permanent
public record of their estimate of his work and worth as a citizen,
ncighbor, fricnd and public servant.

GF‘.\IERA.L Aniasa Copp is dead. His work here among us is finished.
We shall never hexr his voice in tﬁese halls again, but all that was
good, all that was noble, all that was inspiring and elevating and
worthy of emulation, still lives, for we are persuaded that mo good
thought, act or deed is ever lost.

‘What, then, are some of the lessons from GexreraL Cops’s life that
we may study with profit to ourselves? To be a great and good man
does not mean that his life shall embody all the great intellectual
gualities nor all of the cardinal virtues. Any one of the fundamental
principles of greatness carried to an unusual degree of perfection may
make a man great. The same may be said of any of the cardinal vir-
tues. When Gexerar CoBs was among us, moving to and fro in the
dizcharge of his daily duties as a citizen, we realized that there was
that in him that made him an unusual man. He had that in him
and about him that diﬁerenti;ted him at once in a distinct manner
from all other men in the community that we knew. His personality
itself made him a marked man. It is true he had not those brilliant
and striking intellectual qualities that at once set him apart from his
fellows, and lifted him to a higher plane, and challenged the admira-
tion and plaudits of the multitude. He had not the gift of eloquence
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that lfts people to a high pitch of enthusiasm and fires them with
new resolves on the burning questions of the day. He was in no
sense an advocate in the usual acceptation of that term. He was not
aggressive to an unusual degree, but quite the contrary, to the extent-
that he always shrank from a controversy, from conflict.and collision.
He never liked that branch of the law which carried him into the
thick of the fight and the clash of the courtroom. He was in no sense
a reformer. In politics he never got far in advance of his time or his
party. He was not overly ambitious for places of honor or power or
great wealth, and yet he enjoyed and appreciated most keenly the
esteem, confidence and respect of his fellows that often marked him
for political preferment and elevation. He had in his youth been
deprived of substantially all of the educational facilities and advan-
tages that are now supposed to be indispensable to character, manhood
and a life of usefulness. In this regard, no one could have been more
poorly equipped for a successful career than he. What, then, was it
that elevated him to a high station of official trust and great responsi-
bility?

‘When the electors of his district in Wisconsin were in need of an
honest and able representative for the Wisconsin legislature, he was
selected for the place. When there, he was selected by his peers as
the best man to preside over the deliberations of the house of repre-
sentatives and was accordingly chosen speaker of that body. Being
speaker of the house brought him the opportunity of his life and he
made the best of it.

“When the president issued his call for 75,000 volunteers, there was
apathy, hesitancy and even demur, but, with a few stalwart support-
ers, he pushed forward Wisconsin’s equipment of the quota to answer
the call. He railroaded a bill through the legislature providing for
the immediate transfer of the troops to the front and compelling the®
railroads to sidetrack all freight and passenger business for the extra
trains. Then he secured an adjournment of the legislature and hur-
ried to the country to raise volunteers. His vigorous and enthusiastic
work was the chief Interest in raising the Fifth Wisconsin volunteer
infantry. When that regiment, afterwards the ‘Iron Brigade,’ the most
famous of the Badger state’s offering to the war, was sent to the front,
he went as its first colonel.

“GENERAL CoBB’s record was unlike that of any other hero of those
days, except the ill-fated Colonel Baker of Oregon, who kept his seat

in the senate while leading his regiment to the front. It was a con-
1e
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stant strife between congress and the army as to which should have
his services, and both his state and his colleagues gave him the most
distinguished positions in their power to confer. His was a gallant,
bold record. From June 4, 1861, to December 27, 1862, he served as
the colonel of the Fifth Wisconsin, and at the battle of Williamsburg
he commanded the regiment. On September 17th at Antietam he com-
manded Hancock’s brigade.

“But while serving in the field, his appreciative and loyal support-
ers at home elected him to congress, an honor conferred upon him for
three successive terms. Then succeeded a stressful period. G.ENEBAL
CosB was made chairman of the committee on enrolled bills of the
house, and his duty in that capacity carried him personally to the
president with every bill that originated in the house.

“But ‘no sooner was congress adjourned than he returned to the
fleld. He was brevetted a brigadier general for gallant and meritorious
conduct on the field of battle at Williamsburg, Golden's Farm, Malvern
Hill and Antietam.

“On September 10, 1864, he again led a regiment to the front as
its colonel—this time the Forty-third Wisconsin, which he had also
been instrumental in organizing and equipping. With this regiment
he served until July 7, 1865, but, whilé in the field, was again elected
to congress.” _

In 1870 he came to this state and became one of our prominent
and leading citizens, organizing the First National Bank of Lincoln,
and was its president for many years.

In 1878 he was again honored by being appointed one of the judges
of this honorable court to fill a vacancy caused by the death of Hon-
orable Chief Justice DANIEL GANTT. He was afterwards twice elected
to the same position, which he filled with honor to himself and credit
to the state, striving always to do exact justice to all.

Daniel Webster, speaking of Chief Justice Story, said: “Justice,
sir, is the great interest of man on earth. It is the ligament which
holds civilized beings and civilized nations together. Wherever her
temple stands, and so long as it is duly honored, there is a foundation
for social security, general bappiness, and the improvement and
progress of our race. And whoever labors on this edifice with use-
fulness and distinction, whoever clears its foundations, strengthens its
pillars, adorns its entablatures, or contributes to raise its august dome
still higher in the skies, connects himself, in name, and fame, and
character, with that which is and must be as durable as the frame
of human society.” :
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Such, then, in brief and very imperfectly, was the publie and official
life of GENERAL CoBB. It was not his brilliant official acts, nor his
bravery on the field of battle, nor his eloquence in the halls of congress
that marked him with a superiority outranking that of his fellows and
won for him the confidence, respect and admiration of all who knew
him. Yet on the battle field, none were braver, more courageous; on
the bench, always honest, conscientious and industrious; in congress,
loyally upholding the hands of our martyred Lincoln. But I shall
think of GENErRAL CoBB, you will think of him, and those who learned
to love him will think of him, not so much a man of affairs, not as a
man of high intellectual attainments, not as an able and efficient public
official, but as a gentle, dignified, high-minded gentleman.

I think GeENErRAL CosB had the best manners of any man I ever
knew. If any one who knew him had been asked to name the most
dignified and best mannered man that he had ever known, he would
in all probability have named GENERAL AmAsA CoBp, and herein lay
his strength and power with men and over men, a.nd-this it was that
I think differentiated him from other men. GENERAL COBB’S manners
were an index to the whole man. Manners with him were not an
empty form, a mere conventionality, a superficial heartless attitude
toward his fellows, but were a part of the very fibre of the man. He
was a native gentleman in the highest sense of the term. Always and
on all occasions, in the drawing room, in the office, on the street, wher-
ever he was, he was the same sweet mannered, deferential, courteous
gentleman. He treated every one, both high and low, with the greatest
deference and the most kindly consideration. He loved his fellow man
and treated him accordingly. He recognized the rights of his fellows
and exhibited this recognition by his considerate treatment. No man
ever met and shook hands with GENERAL CoeB without having a higher
respect for and a better opinion of himself. His treatment of other
people was a constant inspiration. He sympathized with the weakness
and frailties of mankind because of his innate love of his fellow man.
His own falth in man was so genuine and ingratiating that he made
men believe in themselves. What higher and nobler service can you
render to your fellow man than this? For who does not know that
despalr and discouragement is the gateway to ruin, while hope and
gelf-respect lead to higher and nobler living? It was these noble quali-
ties of head and heart, developed to an unusual degree, that made
GENERAL CoBB a power for good in the community.

Love for your fellow man may manifest itself in a kind word, a
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gentle smile, the twinkle of the eye, the intonation of the voice, the
shake of the hand, and in a hundred different ways. In the simplicity
of his life, the gentleness of his manner, his kindly and considerate
treatment of others, and at the same time his courtly and dignified
bearing, these qualities, taken in connection with his high sense of
honor and strict integrity, brought him at once into such close and
intimate relations with his fellow man as to touch his life with noble
resolves, new desires, and fresh ambitions. In this way, his long and
useful life was a constant source of strength and inspiration to others.
The power of such a life for good in a community cannot be measured
or even estimated.

To be a great man, it is not necessary that one should be an Alex-
ander Hamilton, of whom it is said “that the poise and at the same
time the dash of his manner, the grooved precision of his mental
processes, the fluent charm of his conversation, the grace of his de-
meanor, these qualities, when considered in connection with his power
in the realm of affairs, make him one of the most exquisite specimens
of the human species ever produced in the history of ecivilization.”
Nor a Daniel Webster, of whom it was said, “his massive mind bright-
ened all beneath the sun.” It was the high character of GENERAL CoBB,
rather than his great intellectual gifts, his lofty ideals and sense of
justice, rather than his official acts, that made his life so rich and
fruitful. It was the conduct of a life on a high moral plane—right
thinking, noble acting, and simple living that made his life such a
splendid contribution to civilization. The whole trend of his long and
useful life was along proper lines and in the right direction. It was
the constant and steady flow from his daily life of a stream of lofty
patriotism, unselfish love, tender sympathy, é high and just regard for
the rights of others, mingled with a strict integrity rather than the
scintillations of a brilliant intellect or a spasmodic burst of genius or
civic virtue, that made his life such a noble heritage. This is charac-
ter. It is righteousness burned in the soul. It is the link which binds
man to the divine. “In mobility of soul and in elevation of character,
we are heirs not merely of the ages, but of eternity.” “A good name is
rather to be chosen than great riches, and loving favor rather than
silver and gold.”

The shame of the United States senate, with several members under
indictment or convicted for crimes or known to be unscrupulous cor-
ruptionists, the depariment officers of high standing selling official
secrets as if they were produce, the men entrusted with vast trust
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funds for purposes which ought to make their custody a sacred charge
greedily using the money of other people for their own benefit, is due,
not to the lack of capacity or even the want of opportunity, but to
the fact that, when tested, their. characters failed and they proved
unworthy of confidence; their moral fibre 'was not strong enough to
withstand the temptation. It is doubtful if ever in the world’s history
the field of honest, manly and unselfish endeavor was so rich and vast
in opportunity as at the present time. In every department of human
activity the ery goes up for men of character and sterling worth, men
whose glory and fame spring from duty well done, men who have an
abiding faith in the eternal and everlasting principles of rectitude,
. men with lofty ideals and the heroic courage to strive for them. The
world stands amazed at the tasks of human endeavor at the present

time. Truly, .
“We are living, we are dwelling, e

In a grand and awful time; )
In an age on ages telling, ;
To be living s sublime.”

If the fruition of our hopes are ever realized on the governmental,
industrial and commercial problems now confronting us, it will be
through the consecrated efforts of men, the inspiration of whose lives
is: “He that saveth his life shall lose it, and he that loseth his life
shall save it.”

. It was my privilege to begin the study of law in the law office of
Cobb & Marquette, and to be on most intimate terms of friendship with
both of these men until their death., I owe them a lasting debt of
gratitude. In life, I loved and honored them; in death, I cherish and
revere their blessed and hallowed memory. Though they are gone
from among us and their work here is finished, their noble deeds shall
abide as a splendid heritage. Thelr spirits have entered that great
court beyond, to be judged by Him who always tempers his judgment
with mercy, and where they shall receive their full reward for all of
their noble and unselfish deeds, Peace to their ashes and eternal
felicityA to their souls! In the wisdom and providence of God, such
spirits do not die. They are immortal. In a spirit of reverence and
humility, I lay my tribute of love and gratitude at their sacred shrines.

The inspired Victor Hugo, in the -closing years' of his life, speaking
from a rich and varied experience, gave utterance to the following:

“I feel in myself the future life. I am rising, I know, toward the
gky. The sunshine is over my head. Heaven lights me with the reflec-
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tion of unknown worlds. You say the soul is nothing but the result
of bodily powers; why, then, is my soul the more Iuminous when my
bodily powers begin to fail? Winter is on my head and eternal spring
in my heart. The nearer I approach the end the plainer I hear around
me the immortal symphonies of the worlds which invite me. It is mar-
velous, yet simple. It is a fairy tale, and it i{s a history. For half a
century I have been writing my thoughts, in prose, verse, history,
philosophy, drama, romance, tradition, satire, ode, song—I have tried
all, but I feel that I have not said the thousandth part of what is in
me. When I go down to the grave I can say, like so many others, q
have finished my day’s work, but I cannot say I have finished my
life’s.” My day’s work will begin the next morning. The tomb is not
a blind alley; it is a thoroughfare. It closes with the twilight to open
with the dawn. I improve every hour because I love this world as
my fatherland. My work is only a beginning. My work is hardly
above its foundation. I would be glad to see it mounting and mounting
forever. The thirst for the infinite proves infinity.”

The death of our departed brother is only another solemn reminder
of the mutability of human 1life and the incompleteness of human
ambition that should determine each one of us to devote himself more
earnestly, more unselfishly, more worthily, to the duties we owe td"our
God, our country, and our fellow man,

CrArLES 0. WHEDON:

AmasA CosB, in honor of whose memory the regular proceedings of
this court are at this time interrupted, was born at Palestine, Craw-
ford county, Indiana, on the 27th day of September, 1823, the tenth of
a family of twelve children. In his youth he was for some time em-
ployed as a clerk in his native state, and later removed to Wisconsin,
where for four years, with no marked degree of success, he engaged in
lead mining. While engaged as a clerk and as a miner, and while
gserving as a soldier in the Mexican war, he devoted his leisure to
the study of the law. On the 9th day of June, 1847, before the birth of
two of the present members of this court, and before the third had
arrived at the age of eighteen months, young CoBB enlisted as a pri-
vate in company B, Second regiment, Illinois volunteers, in the war
with Mexico. His fegiment was mustered into service on the 26th
day of the same month, and he served until the regiment was mustered
out at Alton, Illinois, on the 20th of July, 1848. He was admitted to
the bar after his military services terminated, and in 1850 was elected
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district attorney for his district in the state of Wisconsin, and in 1852
was elected to serve a second term of two years. Before that term
expired he was elected to the state senate, and served a term of two
years. He was adjutant general of Wisconsin from 1855 to 1858, In
the legislature he awakened the hostility of certain interests by oppos-
ing a scheme, which had for its object the unvwarranted acquisition of
public lands granted to the state by congress to aid in the construction
of internal improvements. A determined but futile attempt was made
to prevent his reelection to the legisiature. In 1860 he was elected to
the house, and when the legislature assembled in 1861 he was elected
speaker. At the called session in May, 1861, he was again chosen
speaker. Upon the adjournment of the called session he enlisted in
the war of the rebellion, and was by the governor commissioned as
colonel of the Fifth regiment, Wisconsin infantry volunteers. He
served as colonmel of that regiment until December, 1862, wpen he
tendered his resignation, having been elected a member of the 38th
congress. Having served one term in congress, he again enlisted and
was commissioned colonel of the 43d Wisconsin. While serving in the
field in 1864, he was again elected to congress and was by the secretary
of war ordered to Washington in December, 1864, to take his seat.
Upon the adjournment of congress, he returned to his regiment and
served until the close of the war, being mustered out June 24, 1865.
e was brevetted brigadier general of volunteers March 13, 1865, for
gallant and distinguished services at the battles of Williamsburg,
Golden’s Farm, Malvern Hill and Antietam. He was agaln elected to
congress in 1866, and again In 1868. He came to Lincoln in 1870, and
engaged in the practice of law. He organized the First National Bank
of this city, of which he was president until his appointment as one of
the judges of this court upon the death of Judge GANTT in 1878. He
was elected mayor of the city of Lincoln in 1875, and served one term.
In 1878 he was by appointment made a member of this court, and by
that appointment and successive elections remained a member of the
court until January, 1892, when he resumed the practice of his profes-
sion, in which he remained until his death July 5, 1905.

Such is an all too brief biographical sketch of the life of GENERAL
AMASA CoBB. He lived during the administration of twenty-one out of
twenty-five presidents of the United States. He participated in the
greatest civil war of modern times, and lived to see the time when the
heart-burnings and animosities of thgt conflict were forgotten. Rarely,
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indeed, does it fall to the lot of man in the lapse from youth to age
to experience so much of varied, active public life. His fidelity to
every trust, his honorable discharge of every duty, endeared him to
the hearts of men. His loyalty and patriotism were of that character
which is the nation’s hope, the guaranty of its perpetuity. American
citizen, warrior, statesman, sage; green be his grave and peaceful his
sleep!

LoreENzo W. BILLINGSLEY:

AS a testimonial and tribute to the memory of the late Amasa CoBg,
and evidencing the general esteem and love for his virtues, and in
compliance with the mandates of this tribunal, we have submitted
resolutions respecting his life, to be spread upon the records of this
court.

His fame, and memory of his gracious presence, need not the voice
of eulogy, for he made his own place in history “safe against the tooth
of time and razure of oblivion.” There is neither time nor necessity
to trace in detail his career., Simple in his manner, frugal in his
habits, he maintained through a life, much of it devoted to the public
service, an honorable and meager compétency, content to support the
dignity of official position upon the emolument which the law assigned.
He had an early discipline in the stern and healthful school of poverty.
His alloted period of existence for his work was distributed over more
than four score years, crowned with an honorable and enduring record.
He was profoundly sincere and earnest; he had, too, the generosity,
tolerance, and magnanimity, which are inseparable from true nobility.

The passing out of our friend, GENERAL AMasA CoBB, at his home in
the golden state, was as quiet as the outgoing of the evening twilight.
Forty-four years ago, at the time of supreme peril, when this nation,
through its great leader, Abraham Lincoln, called upon twenty-two
states to meet around her altar and defend her life, Amasa CoBB was
one of the first to respond to that call in the state of his residence,
‘Wisconsin, where he raised a regiment for active service. Both from
his father’s and mother’s loins he inherited heroic blood. As colonel,
both as regimental and brigade commander, in the army of the Po-
tomac, he led his command in many bloody battles, doing his full
measure of duty as an intrepid soldier. After the civil war he gave
his covntry faithful service in the national halls of legislation. For
many years he was an honored member of this august tribunal, wherein
his integrity was inflexible, and his composed and keen sense of justice
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ever commanded respect. He was strong and sincere. He never evaded
an issue, and never ‘apologized for his decisions. His sympathies were
bounded by no lines of creed, nor condition, nor race, but were broad
as humanity, His integrity was never attacked. All who knew GEN-
ERAL CoBB bear unqualified praise of his goodness of heart, kindness of
manner, amiable disposition, and courteous demeanor to all; also of
firm belief in the Integrity of all of his purposes.

One of the misfortunes of public men is to be misjudged by those
who know them not. However, but few of the shafts of ignorance or
malice fell upon him. With cheerful courage he ever discharged his
duties as husband, father, friend, citizen, soldier of the republic and
servant of the state. In him we saw the intrepid soul that strove for
the nobility of the strong man, whom ‘no outer circumstances could
unusually depress, or exultantly unbalance; the man who is not unduly
elated over success, or dismal over failure; who is not at the mercy
of circumstances, sad today, because things are troublesome, and joyful
tomorrow, because they are easy; striving always to be balanced,
strong, serene, composed and just. If troubles did come upon him,
as they did more than once, and particularly one, that was sudden,
horrible and appalling, his mind reposed in the Eternal, where no
trouble comes. If friends and earthly possessions were lost, he reverted -
to that wealth of wisdom and spiritual life that could not be taken
from him. His higher self has secured freedom from the limitations,
the pains and disabilities of the body. We do not think of our friend
as dead, unconscious dust; but as an eternal conscious spirit, on a
higher mission, helpfully strengthening us for better lives here and
in the great beyond by memories of his noble deeds. When his sun of
life was setting, and he was confronted by hopeless invalidism, his
words and every action were those of calm deliberation. The memory
of his character is a valued heritage for posterity.

ALBERT WATKINS, SB.:

It 1s a social duty as well as a personal pleasure to the generous
minded to acknowledge and portray the qualities that have distin-
guished our fellow men, and more especially the more distinguished
among our fellows. The function which now engages us, in memory
of a public man, is both subjective and objective in its effect, in that
it awakens and stimulates our otherwise dull or dormant sentiment of
philanthropie appreciation and shows to others an object lesson of
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life—an appraisement of mental and moral capacity manifest in chai-
acter and effective in achievement.

It is meet, therefore, to briefly examine the character and career of
the subject of this most proper ceremony, and disclose their salient
features. But, first, let us note how like an open book the characters
of men are read by those about them; how like a city set on a hill, and
which cannot be hid, the world at large discerns the minds and motives

" of its individual components. In all the walks and relations of our
lives “there’s a chiel amang us takin’ notes.” This consideration lends
some speéial fitness to my contribution to this service of honor and
regard; for I was familiar with Jupee CoBB's reputation as he made it
during the first phase of his career, extending through twenty-five years
in his, and my, Wisconsin home. I might, perhaps, more accurately
say, his first career; for he had two distinct courses of life: and en-
forced labor, self-denial and even hardship were the firm foundation
of the staying qualities which were the safe framework of his more
than half a century’s active and successful life.

Forty years ago lawyers were easily leaders in the social organiza-
tion; and this was especially true in the rural or less cosmopolitan
communities. In each country town the worthy lawyer was “guide,
philosopher and friend” to a large formal and informal clientele; and,
in lesser measure and degree, thig is still true. There is no more
useful, honorable or enviable social relation than that of the “country”’
lawyer who enjoys the confidence of his community., In those earlier
days the names of the leaders of the bar were household words through-
out the county, and their character and characteristics were familiarly
known, discussed and graded. But by the general dispersion of intelli-
gence, once a monopoly of the “learned professions,” and the now easy
dominance of business over our lives, lawyers have become chiefs,
guides and defenders of commercial enterprises. Thus, as a boy, long
before I personally knew Jupee CcsB, I right well knew his public rat-
ing; and these popular estimates, though sometimes superficial, were in
general true and fair. But to fill the public measure a legal leader
must then have been clad in shining armor with a lance that was swift
and keen, and with versatile tongue.

“HB'en though vanquished, he conld argue still.”
But Junee CoBB was of the Sir Galahad, rather than the Dalgetty type,
and the sober color both of his outward equipment and his inward
qualities scarcely matched the more glittering gifts of his competitors
for public favor. :
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In hls first career, Jubce CoBB successfully graduated from those
graded vicissitudes which are a common, and often cruel, test of fitness
for survival, and so the common precursor or cause of the self-depend-
ent boy’s rounded and successful experience. First, laborer and “pros-
pector” in the lead mines, and some time country school teacher, now
and then snatching a fugitive hour for study of the law, his intended
profession; then justice of the peace, soldier in the Mexican war, twice
member of the legislative assembly, adjutant general of Wisconsin,
thrice in succession member of the national house of representatives,
and during this last service organizer and head of one, and afterwards
at the head of another, regiment of volunteers of the civil war.

This, truly, was in itself a career varied and rounded, and such as
only the few possess capacity to achieve or courage to encounter. And,
then, after a quarter century’s active experience in pioneer state-build-
ing, and in defense of the structure, attracted by the prospectus of the
novelty fiat capital city of Nebraska, he goes forth to the second west,
there adventuring and successfully running a second course of life and
taking an important part in the structural work of the state and its
capital.

In this formative stage, society and public affairs especially were, of
course, largely in the hands, or under the influence of, the flotsam and
jetsam, which advanced, or rather retreated, on the western stream of
emigration, anon clinging temporarily to some likely harbor, or all but
hopelessly and aimlessly stranded on its shores, to take, it might be,
a half-adventurous, half-confident step in a new start with the more
substantial and resolute pioneer home-builders, but with the likely
chance, after a brief and mutually unprofitable sojourn, of being again
caught by the ever flowing, fascinating tide and moved on to new, but
similar scenes, fortunes and uses, until the farthest of the progressive
western ‘“‘openings” and its last opportunities are again misused or
altogether missed. Jupee Cosp's substantial capital of character, ex-
perience and property ,reenforced by such special qualities as deserved
public confidence, served in some sort as ballast and rudder to the
crude and rude craft which is the beginning of each ship of state, and
as a check upon the excesses which especially marked and marred the
beginnings of this commonwealth and, peculiarly, of its capital town.
In any country but ours, I think, a man of Jupee Copp’s position and
prestige would have put them to advantageous use in the well-developed
field of binding beauty and richness, where they were acquired, and
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would have been of most effect. But was not this repeated adventure
in pioneering and state-building prompted by the still lurking spirit of
our English forbears which ever impelled them to the ends of the
earth, subduing, colonizing, constructing and, distinctively among all
peoples, holding against all competitors and all vicissitudes. And is it
not to this restless and resistless inheritance of the vikings of our
prairie main that we owe the mighty, the marvelous, the magical sub-
jugation and regeneration of its unpromising expanse? Jupce CoOBE'S
unusually long and steady occupation of the public eye must be at-
tributed to unusual qualities of the recipient of the implied confidence
and high regard. What were these qualities? First of all, I think, he
was level both in his mental and moral faculties and processes. It may
not be said that he was a brilliant lawyer or soldier or a profound or
keenly discriminating jurist; and yet it may well be that he was more
useful than if he had been both brilliant and profound. His generally
safe judgment, and upon the bench, especially, the fact that his awards
were reached through honest and painstaking intent to find justice and
do equity, won and deserved public recognition, confidence and
esteem and constituted his chief judicial virtue. From the first, in
his Nebraska practice, he professionally served powerful and influential
corporations; but he served without subserviency; and in a time of
common suspicion and too common dereliction he was not suspected of
carrying corporate allegiance to the bench or other public function.
By an unusual fealty duty was his dictator and the sword and shield
of his moral stability. There were more brilliant and, in a sense, abler
men at the local bar where his first career began and closed, and yet
in the long run he distanced those apparently more favored rivals. “If
the flights of Dryden are higher, Pope continues longer on the wing.
If of Dryden’s fire the blaze is brighter, of Pope’s the heat is more regu-
lar and constant.” Serene and shrewd common sense were a safe sub-
stitute for those more showy qualities and a sure retreat for wise de-
liberation and judgment. “It is not the billows, but the calm level of
the sea, from which all heights and depths are measured.” Through-
out his long period of official life, during which he must have breathed
constantly the atmosphere of intrigue and finesse, he remained less
tainted by them than most men subject to like environment. Though
his public acts and their motives might be criticised, his rectitude was,
I believe, never seriously questioned, and he emerged from his first
overt public temptation with the sobriquet of “Honest Cobb.” In pres-
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ent contrasting characteristics of public men, this seems indeed a proud
and precious legacy to his memory. Not the least of Jupee Cosr’s
virtues, it seems to me, was that he was unused “The applause of listen-
ing senates to command.” Though he escaped the American vice of
speech-making, because he was unobtrusive, he was unobtrusive partly
because he lacked the speech-making gift; and his considerable and con-
tinued success as a public man, where public life is so largely based
on the titillation and the tricks of talk, is the more remarkable. Cer-
tainly not the least, and perhaps the greatest, of Junee CoBB’s virtues
was that he was a gentleman, and particularly in the true or unconven-
tional sense. The suavity and graciousness of his demeanor were spon-
taneous and persistent, and yet he doubtless appreciated their great
value in the equipment for competitive struggle so well as not to dis-
courage their manifestation. They were as persistent and seemed as
natural as Nebraska sunshine, and lent a charming grace to a peren-
nially dignified deportment. These gifts of demeanor served him in
good stead from the first. One of those typical Norwegians who spring
from a cobbler’s bench to affluence and leadership, and who was an
early settler in Jubee CoBB’s county in Wisconsin, always asked kindly
about him on my visits to the old home. The last time I saw him, he
told me that in 1846 Jupee CoBB came to his shop in a country com-
munity, not far from Mineral Point, and ordered a pair of boots, saying
that he needed them before beginning to teach the coming term of the
district school, but would not be able to pay for them until pay day
came. “Did he get the boots without the pay?’ I asked. ‘“Sure! His
face was good enough for that,” was the ready answer.

The sympathetic charity, the serenity, the contentment, the moral
excellence of Jupae CoBr’s long life illustrate the futility and unwisdom
of prescribing one set of beliefs or ethical sanctions for our guidance
through tlis reputed vale of tears; for though he discarded dogma
and clung to no creed, he yet walked uprightly all the days of a serene
and sunny life, finding God in the supreme order of the universe and
serving Him in loyal observance of its laws; and when the shadow of
the dark unknown descended upon him, he was still courageous and
content, fearing no evil. Men by millions, and of as many minds,
seek and approach the highest goal of life along all the radii of the
all-comprehensive circle of beliefs or non-bellefs, as they may be de-
noted by superficial systems of nomenclature. Faith is an attitude, a
condition, common to all, though in differing degree. Faiths are con-
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ditions precedent, prescribed and often proscriptive rules. Of faith
Jupee CoBB possessed a plentitude of faiths a paucity. And his faith

was not of that kind
“That lives in thought
On comforts which this world postpones;
That idly looks on life and groans
And shuns the lessons love has taught;
‘Which deems that after three score years,
Love, peace and joy become Its due;
That timid wishes should come true
In some safe spot, untouched by fears.”

But he the rather
“Looked on life

As present chance to prove his heart,
As time to take the better part

And stronger grow by constant strife,
* * * * * * *

So bent that they he loves shall find
This earth a home both rich and fair,
That he Is careless to be heir

To all inheritance behind.”

But though living, aspiring and étriving in and for this world and
not averse to gaining a fair share of its bounties, yet his desires and
activities were normal, employing the moderate means to the moderate
end, and, though now,contemned and despised, yet a wholesome example
when pernicious precept excites to the pernicious practice of abnormal
strenuousness, and as end rather than means. Baneful example, en-
couraged by preaching of those who sit in high places, leads our youth
and even our maturer manhood to affect and emulate the overstrained
life, to take for pattern the monster rather than the normal man, and
for criterion the monstrosity rather than normal achievement. JUDGE
CoBB loved, without ostentation, the simple life, sparing its often rapid
vaunting. Does not the summing up. of Jupage CoBs’s serene, moderate,
wholesome and yet influential and effective life at least beckon us back
from this misled and dangerous tendency to normal and healthier as-
piration, effort and conditions?

Curier JusTicE HorcoMB, on behalf of the court, responded as follows:
It is altogether fitting and proper that we pause, while engaged in

the ordinary business of the court, to take note of the fact that one who

has practiced at the bar and adorned the bench in times past has joined
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that vast silent throng In the great beyond; to pay our tribute of re-
spect of his memory, and to make suitable acknowledgement of the serv-
ices he rendered to the nation, the state and his fellow men, during
a long and honorable career. We join heartily in what has .been so
eloquently and aptly said by those well qualified to speak concerning
the character and lifework of our departed brother. The sentiments
expressed in the resolutions presented, and in the addresses delivered
in respect thereto, find a responsive chord in our hearts, and we beg
to be permitted to adopt them as our own. In view of all that has been
80 well and appropriately said by those who, because of intimate social
and professional relations with Jupee CoBB in his lifetime, are best
qualified to testify to his virtues and accomplishments in life, it seems
hardly necessary or proper that we, less well acquainted, should attempt
to add anything thereto.

JU.DGE Amasa CosB belonged distinctively to that class of pioneer citi-
zens, now rapidly passing away, who, with prophetic vision at an early
period of the state’s history, foresaw its wonderful possibilities, severed
the ties of home and earlier associations, in order to help build a new
commonwealth and establish new homes amidst new surroundings for
themselves and their families. He has, by his wisdom, example and
industry, materially contributed to the cause of good government, the
reign of law and order, and the well-being of society. To him and
those who labored with him in those early days, amidst crude sur-
roundings and unsettled conditions, we of a younger generation are
greatly indebted for the blessings we are permitted to enjoy, without
the hardships they endured, and for which our hearts must ever re-
spond with a deep-felt sense of gratitude. Jupee CoBB fought for his
country’s cause on the field of battle, with fidelity, wimiing deserved
distinction because of his patriotism, courage and valor; and in no less
degree in the civil affairs of life, in important positions of trust and
responsibility, he served his fellow man faithfully and efficiently, so
that as to him it may be truly said: ‘“Peace hath her victories no less
renowned than war.”

But a short time after the adoption of the present constitution of
our state he was appointed a member of this court to fill a vacancy
caused by the death of Judge GANTT. It became his duty to assist in
the interpretation of that instrument, and to promulgate rules whereby
its provisions might be properly construed. For nearly fourteen
years, beginning in 1878, he, as a member of this court, served the state
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with rare wisdom and fidelity, bringing to his work the ripened judg-
ment and learning of years of experience, observation and study which
had preceded his elevation to the bench. His opinions are found in
the official reports beginning with the seventh volume and ending with
the thirty-second. The work he and his associates were called to do
was, in many instances, for the first time, to announce a principle of
‘substantive law, or a rule of practice, which should serve as a prece-
dent and a guide for all those who should come after them. He and
they in truth laid the foundation of our judicial system, broad and
deep and on an enduring basis. He was not only a pioneer citizen of
the state, but a pioneer in the exploration and working out of the
basic plan of a jurisprudence that would meet the requirements and
needs of the people of a rapidly developing commonwealth, and stand
for the protection of life, liberty and the rights of property of all, so
that in truth the state’s motto, “Equality before the law,” should be
a reality.

I knew Jupce CoBr only as one would who appeared as a practi-
tioner at the bar of the court of which he was oile of the members. My
impressions were that he was a person of courtly bearing, kind and
courteous to all, and one who would not intentionally cause offense to
any and who was considerate in his intercourse with all. His opin-
ions, if I may judge of them, disclose diligent research and investiga-
tion in a conscientious effort to ascertain wherein lay truth and justice.
He, if T judge him correctly, cautiously weighed and thoroughly con-
sidered every legal proposition upon which he was required to pass
judgment before reaching a conclusion, but, when once formed, on full
investigation and mature deliberation, was adhered to with more than
ordinary tenacity. He strove for the ascertainment of the right and
then declared it courageously and unfalteringly. He regarded the law
as it is said to be, the perfection of reasoning, and stated with fullness
the reasons why he was impelled to the decision announced. In what
he did and what he accomplished, he measured well up to the higher
standard of human attainments. He lived an exemplary and useful life,
one that we delight to honor. His life %as been well spent, and we
may, with reason, bope that he has received the welcome call of “Well
done, good and faithful servant.” He had lived to a ripe old age, and
had reached that state in life whereof it has been said that the nearer
one approaches death he seems as it were to be getting sight of land,
and, at length, after a long voyage, to be just coming into harbor. His
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memory will yleld its fragrance for years to come, for “Only the ac-
tions of the just smell sweet and blossom in their dust.”

The resolutions of respect to the memory of Junce Coss, which have
been presented by the committee, and the addresses we have listened
to, will, of course, be made a matter of record in the journals of the
court, and at a suitable time published in one of the volumes of fts
official reports.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1905.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.
ALEXANDER DUNDY KERR.

Fmep JUNE 8, 1905. No. 13,503,

1. Petition: SUFFICIENCY ON APPEAL. Where a petition is for the first
time assailed in this court because of its alleged failure to state
a cause of action, its allegations will receive a liberal construc-
tion, with a view of giving effect to the pleader’s purpose, and,
if possible, sustaining the petition.

A reviewing court will not only liberally construe
a petition thus assailed, in order to uphold it if possible, but
will view it in the light of the entire record; and where, from
the nature of the answer and the testimony adduced, it appears
that both parties have placed the same construction on such
petition, this court will not ignore such construction in ruling
on the sufficiency of the petition, even though the petition stand-
ing alone might not admit of such construction.

la.

A defective or ambiguous petition may be a{ded
and its infirmities cured by averments in the answer. Beebe v.
Latimer, 59 Neb. 305.

1b.

ic. The petition in the case at bar examined, andg,
when construed in the light of the entire record and under the
rules above mentioned, keld to state a cause of action, and suf-

ficient to support a judgment in plaintiff’s favor.

9. Master’s Liability. The master is liable for the acts of his servant
within the general scope of his employment while about his
master’s business, though the act be negligent, wanton, wilful
or malicious. ’

. 4 @)
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2a. Evidence examined, and held sufficient to support a verdict in
the plaintiff’'s favor, and to show that the acts done by the serv-
ant which are complained of were within the general scope of
his employment and authority, and in furtherance of the business
and interests of hig master.

ERrror to iho district court for Douglas county: WiL-
LARD W. SLABAUGH, JUDGE. Affirmed.

M. A. Low, W. F. Evans and Woolworth & McH ugh, for
plaintiff in error.

McCoy & Olmsted, contra.

HoLcowms, C. J.

The plaintiff, defendant in error, obtained a judgment
in the court below for damages for personal injuries al-
leged to have been sustained by reason of the negligence
of the servant of the defendant railway company, plaintiff
in error, and it is sought by this action to secure a reversal
of such judgment. The action is grounded on alleged neg-
ligence of the conductor of the defendant company while
ejecting the plaintiff, a boy about 16 years of age, who
was a trespasser on a moving freight train, and in so
doing, as is alleged, throwing the plaintiff under the wheel
of one of the cars, thereby causing the crushing of one of
his lower limbs near the ankle, rendering amputation
necessary. It is contended here on the part of the defend-
ant that the judgment cannot be upheld, for the reason )
that the petition states no cause of action against the
defendant, and that under the pleadings the defendant
was entitled to a judgment in the court below. It is fur-
ther contended that under the evidence the company is not
liable to the plaintiff for the injury received by him; the
conductor’s interference, if any, being, as contended for,
not for the purpose of putting the plaintiff off the train
or of resisting his attempt to board the train, and therefore
it was not within the scope of the conductor’s employ-
ment, and hence the company is not legally liable therefor.
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The petition, among other things, alleges: “The said Alex-
ander Dundy Kerr, the plaintiff, was in the said town or
city of Neola, and, while the said freight train was at said
town or city of Neola, wishing to return to his home in
said city of Omaba, and without having paid or offering
to pay any fare, but peaceably and with the knowledge of
the conductor thereon, became a rider on said freight
train, in a position thereon on the south side of said train,
wholly outside of the wheels of the cars, and south of the
south rail of the roadbed, and in a position of safety from
harm or injury to the plaintiff while the train was in
" motion, as was well known to said conductor, unlegs there
was an injury to the train, or the plaintiff was forcibly
ejected, or compelled to alight therefrom while the train
was running at high speed; and said position of the plain-
tiff was beneath and in the middle, but at the very side,
of the car on which he placed himself, and from which he
could and did remove himself without any necessity or
possibility of contact with the rail of the roadbed or
wheels of the car, and the position of the plaintiff under
the car was such that his presence there was and could be
no impediment of or interference with the management
and further operation of the train on its westward journey.
But after said train was in motion, and while it was go-
ing on its way as aforesaid, at a slow rate of speed, the
said conductor, who was a car length or more in front of
the plaintiff (and no other employee of the defendant was
near or in sight), in the performance of his duty, but in
a gruff or angry tone of voice, ordered the plaintiff to get
off and keep off of said train, and at the same time, in
performing his duty, said conductor proceeded to and
~ did alight from the car on which he (said conductor) was
riding, and walked or ran backwards on the ground at
the side of the train toward the place where the plaintiff
was riding, with the apparent purpose of ejecting plaintiff
from the train, and of keeping or preventing him from
getting on the train again. The plaintiff heard the said
order of said conductor, and, intending to obey it in all
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respects, proceeded at once to alight from the train upon
the ground, which he did in proper, upright position, with
his feet upon the gréund, entirely outside of the car and
train, and with face forward, and the plaintiff was then
in a position and place of absolute safety to himself, and
would not have received any injuries to his person about
or upon defendant’s railway, except for the following
facts: The plaintiff, the moment after alighting from said
train, and before he had an opportunity or was able to
turn and peaceably to leave the side of the train and to
leave the railway of the defendant, as he intended to do,
came full into the arms of said conductor, and said con-
ductor, in the continued performance of his duty to the
defendant, then and there, wilfully, wantonly, negligently,
and with a total disregard for the safety of the plaintiff,
and of his duty to avoid doing any injury to him, grasped
with his hands the arms and shoulders of the plaintiff,
and proceeded violently and negligently to shake the
‘plaintiff, who was small of size, and to swing him about
and off of the ground, so that, and wholly because thereof,
without any fault on the part of the plaintiff, said con-
ductor did, in such performance of his duty, wilfully, .
wantonly and negligently cause the right leg of the plain-
tiff to be thrown over and across the south rail of defend-
ant’s failway, and beneath the wheel or wheels of said
train thereon, and to be run over and crushed a little
above the ankle by the wheels of said train, and the leg of
the plaintiff was thereby so badly mangled as to render
necessary, in order to save the life of plaintiff, the ampu-
tation of said leg, as was domne, about midway between the
ankle and the knee.” The answer, while admitting that
the plaintiff received certain injuries, denies that the said
injuries, or either or any of them, were caused or were
the result of any carelessness or negligence on the part of
the defendant, or of any of its servants, agents or em-
ployees. Tt is further alleged in the answer “that all of
the said injuries were caused by and were the result of the
plaintiff’s own carelessness and negligence and unlawful
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conduct; that the said plaintiff was at the time of receiv-
ing said injuries wrongfully, negligently and unlawfully,
and without the permission or consent of the defendant,
trespassing upon the property of the defendant; that at
said time he negligently, wrongfully and unlawfully
boarded one of the freight trains of the said defendant,
and got upon one of the freight cars of said defendant in
said train, under the floor thereof, while the said car and
train were in motion, without the knowledge or consent
of the defendant, and for the purpose of riding thereon
without paying, or attempting to pay, or intending to pay
the fare for riding thereon; that said position was an
exceedingly dangerous one, and that plaintiff well knew
at said time that the said position which he took under
said car on said train was an exceedingly dangerous one,
and that he had no right to get on or remain upon said car
“at said place or time, or at any other place or time; that
while negligently and wrongfully riding upon said car,
under the floor thereof, plaintiff negligently, and without
the exercise of any care or caution, alighted from said car
and train while the said car and train were in motion ; and
that by reason of said negligence and carelessness and
unlawful and wrongful conduct, the plaintiff received the
injuries in question.”

The reply is a general denial.

1. With reference to the contention that the petition
does not state a cause of action, it occurs to us that both
parties to the controversy have at all times during the
progress of the trial in the lower court regarded the plead-
ing as sufficient. The defendant company has given the
petition such a construction as required it to answer and
defend in the action, and it would seem that this court
ought not now to construe the petition as not stating a
cause of action unless, under a liberal construction of all
of its allegations, aided, if it is, by the allegations of the
answer, with the view of sustaining it if possible, the con-
clusion is irresistible that it is defective in substance, and
that no cause of action against the defendant has been
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stated. The nearest the defendant has approached to a
challenge of the sufficiency of the petition, or of the evi-
dence in support of its allegations, was when, at the close
of the submission of plaintiff’s evidence at the trial, the
defendant asked for a peremptory instruction to the jury
to return a verdict in its favor on the ground that the tes-
timony introduced in accordance with the averments of
the petition affirmatively establishes the fact that the acts
complained of were acts done by the conductor, not in the
performance of his duty to the master, and not within the
scope of his employment, and are acts for which he him-
self is liable. The motion can be regarded only as a de-
murrer to the evidence introduced by the plaintiff in sup-
port of the cause of action set forth in his petition. The
rule in this jurisdiction is that, where an objection to a
petition on the ground that it does not state a cause of
action is not interposed till after the trial of the case, the
pleadings will be liberally construed, and, if possible,’
sustained. Chicago, B. & Q. R. Co. v. Spirk, 51 Neb. 167;
Spirk v. Chicago, B. & Q. R. Co., 57 Neb. 565. Against an
objection at the inception of a trial to the introduction of
any evidence, on the ground that the petition does not
state a cause of action, the pleadings attacked will be
liberally construed, and, if possible, sustained. Norfolk
Beet Sugar Co. v. Hight, 56 Neb. 162. The petition which
is attacked for the first time in the supreme court on the
ground that it does not state a cause of action will be
liberally construed. Omaha Nat. Bank v. Kiper, 60 Neb.
33. In the opinion it is said:

“The petition was not assailed in the trial court, and
the rule is that it should now receive a liberal construc-
tion with the view of giving effect to the pleader’s pur-
pose.”

Counsel’s argument directed to the alleged failure of the
petition to state a cause of action is predicated on the
averments found therein, wherein it is stated: “The plain-
tiff heard the said order of said conductor, and, intending
to obey-it in all respects, proceeded at once to alight from
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the train upon the ground, which he did in proper, up-
right position, with his feet upon the ground, entirely out-
side of the car and train, and with face forward; and the
plaintiff was then in a position and place of absolute
safety to himself,” etc. These allegations, it is urged,
negative any possibility of liability on the part of the com-
pany for the injuries which were received by Kerr, because
the conductor had no duty to perform in removing the
plaintiff from the train, nor in preventing him from board-
ing it. The petition, as drawn, it is asserted, presents a
case where a person standing opposite a train, not board-
ing it nor attempting to board it, is assaulted by the con-
ductor. It is conceded that if the conductor should injure
a person by the use of unnecessary force in taking him
from a train or in resisting his attempt to board the train,
the company could be held liable for his acts; but in this
case it is urged there is presented simply the question of
a servant going outside of his employment to assault a
person. This view seems to us to be hardly justified by
the pleadings. It omits consideration of an essential ele-
ment which seems to be fairly, even though somewhat
obscurely, stated, wherein it is averred that the plaintiff,
the moment after alighting from said train, and before he
had an opportunity to depart therefrom, or was able to
turn and peaceably leave the side of the train, and to
leave the railway of the defendant, came full into the
arms of said conductor, and said conductor, in the con-
tinued performance of his duty to the defendant, then and
there, wilfully, wantonly, negligently, etc., committed the
acts complained of. Manifestly the purpose of the pleader
was to allege facts showing that the plaintiff was not
guilty of contributory negligence producing or contribu-
ting to produce the injury he suffered, and that his posi-
tion was such as to avoid injury to himself by his own
acts in leaving the railway train, but that while he was
thus in the act of removing himself from the train in
obedience to the command of the conductor, and after he
had gotten to a place of comparative safety to himself in
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his effort to extricate himself from the car under which
he was riding, he was seized by the conductor for the pur-
pose of ejecting him from the train and from the right of
way, and of keeping him therefrom, and in doing so there
was inflicted the personal injury for which a recovery is
sought. This construction seems to have been given to
the pleadings by the parties to the controversy, and we are
disposed to hold, in view of the rule of liberal construc-
tion to which reference has been made, that the petition,
when thus construed, states facts disclosing the liability
of the master for the acts of the servant, and will support
a judgment in the plaintiff’s favor. Related to the rule of
construction just considered is another, which is ex-
pressed in National I'irc Ins. Co. v. Eastern Building &
Loan Ass’n, 63 Neb. 698, where it is held that, “where a
petition is assailed for the first time by a demurrer ore
tenus, interposed at the close of the testimony, it will be
construed liberally and in the light of the entire record,”
and “where, from the nature of the answer and the testi-
mony adduced, it appears that both parties have placed
the same construction on a petition, the court should not
ignore such construction in passing on such demurrer,
even though the petition standing alone might not admit
of such construction.”

We may also in this connection call attention to another
rule of construction having a direct bearing on the ques-
tion now being considered. Conceding that the petition is
imperfect and ambiguous as to the situation of the parties
when the assault is alleged to have been committed, the
defendant by its answer has aided a defective petition and
supplied the imperfection, so that the two pleadings, when
construed in the light of each other, unmistakably, we
think, justify the inference that the injury occurred before
the plaintiff had disengaged himself from the train, and
while he was in the act of so doing, either by his own ac-
tion, or the action of the conductor, which is alleged as a
basis of recovery. In view of the averments of the answer,
the conductor was manifestly acting in the strict line of
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the duties owing to his master, in seeing to it that the
plaintiff was compelled to leave the train; and, as
thus presented, the question of surpassing importance is
whether the injury was occasioned by the wilful, wanton
and negligent acts of the conductor in ejecting the tres-
passer, or by the negligence of the plaintiff in freeing
himself from the car on which he was riding, in obedience
to the command of the conductor to get off of and leave
the train. The petition alleges that the injury was caused
by the act of the conductor in ejecting him from the car
under which he was riding, and the answer alleges that,
by the force of his own movements in extricating himself
from the car, he permitted his limb to fall on the rail and
to be crushed by the wheel on the moving train. It is said
by this court that a petition which is defective by reason
of the omission of material facts therefrom will be aided
and cured by the averments of such facts in the answer.
Railway O. & E. Accident Ass'n v. Drummond, 56 Neb.
235. “A defective or ambiguous petition may be aided and
its infirmities cured by the averments of the answer.”
Beebe v. Latimer, 59 Neb. 305. It is difficult to perceive
how it may be said that the plaintiff received the injury
while in the unlawful act of stealing a ride, and while he
was in the act of leaving the train, and at the same time
be said that he had left the train and had ceased to be a
trespasser, and that the conductor’s acts as charged, con-
ceding them to be true, were not done in the course of the
performance of his duties as such.

2. Can the judgment be upheld and the plaintiff recover
under the evidence? In respect of this question it is in-
sisted that by plaintiff’s own statement, assuming the
truth of all that is said, it is conclusively established as a
fact that the assault which it is alleged was committed by
the conductor was not in the performance of any duty
which he owed to the company, and was not an act for
which the company is responsible. Counsel, in their
briefs, say that it is fully admitted that if the conductor
had made the assault for the purpose of putting the plain-












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































