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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICI-
ATING AT THE ISSUANCE OF THIS VOLUME.

NUMBER OF RESIDENCE
DISTRICT CoUNTIES IN DISTRICT |JUDGES IN DISTRICT oF JUDGE
!
First......... Gage, Jefferson, Johnson, ‘ John B. Raper....... Pawnee City.
Nemaha, Pawnee and ! William H. Kelligar .| Auburn,
Richardson. i
Second....... Cass and Otoe. ....veeuvnss Paul Jessen.......... Nebraska City.
Third........ Lancaster.ceeecescsseeosen Albert J. Cornish ....| Lincoln.
Lincoln Frost ...... Lincoln.
Edward P. Holmes...| Lincoln.
Fourth ...... Burt, Douglas, Sarpy and | George A. Day....... Omaha.
Washington. Lee S. Estelle........ Omaha.
Howard Kennedy, Jr.| Omaha.
William A. Redick...| Omaha.
Willis G. Sears ...... Tekamah.
Abraham L. Sutton..| South Omaha,
Alexander C. Troup. .| Omaha,

David City.

Fifth ........| Butler, Hamilton, Polk, ! Arthur J. Evans. ...
Saunders, Seward and | Benjamin F. Good...| Wahoo.
York.

Sixth ........ Colfax, Dodge, Merrick, | Conrad Hollenbeck..| Fremont.
Nance and Platte. James G. Reeder..... Columbus.

Seventh...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd....... Harvard.
Saline and Thayer.

Eighth....... Cedar, Cuming, Dakota, | Guy T. Graves....... Pender.
Dixon, Stanton and
Thurston.

Ninth «.ccvst. Antelope, Knox, Madison, | Anson A, Welch...... Neligh.
Pierce and Wayne.

Tenth,....... Adams, Franklin, Harlan, | Ed L. Adams.........| Minden.
Kearney, Phelps and .
Webster.

Eleventh..... Blaine, Boone, Garfield, | John R. Hanna...... Greeley.
Grant, Greeley, Hall, | James N. Paul....... St. Paul.
Hooker, Howard, Loup,
Thomas, Valley and
Wheeler.

Twelfth...... Buffalo, Custer, Dawson | Bruno O. Hostetler...; Kearney.
and Sherman.

Thirteenth ..| Banner, Cheyenne, Deunel | Hanson M. Grimes...| North Platte.
Keith, Kimball, Lin-
coln, Logan, McPherson,
Perkins and Scott’s
Bluff.

Fourteenth...{ Chase, Dundy, Furnas, | Robert C, Orr........ McCook.
Frontier, Gosper, Hayes,
Hitehcock and Red Wil-
low.

Fifteenth ....| Box Butte, Brown, Cherry, | James J. Harrington.| O’Neill.
Dawes, Holt, Keya | William H. Westover.| Rushville.

Paha, Rock, Sheridan
and Sioux.
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CASES DETERMINED

- IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1905. -

JACOB CROCKFORD V. STATE OF NEBRASKA.

FIiLep JANUARY 5,1905. No. 13,792.

1. Statute: Locar Custom. A local custom cannot operate to suspend
a criminal statute, nor to overthrow the rules of evidence by
which the commission of an offense is proved.

2. Cattle Stealing. Where one not the owner takes into his possession
a calf found running at large as an estray, and at the time takes it
with the intent to convert it to his own use, and to permanently
deprive the owner of his property without his consent, such a
taking would constitute the crime of cattle stealing as defined
in the criminal code.

2a. Instructions defining the crime of cattle stealing as copied in the
opinion, where the taking is of an animal running at large, held
properly given.

3. Evidence examined, and held sufficient to sustain a verdict of guilty.

ERROR to the diétrict court for McPherson county: HAN-
SON M. GRIMES, JUDGE. Affirmed.

Beeler & Muldoon, for plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

Horcowms, C. J. ;

The defendant was found guilty of the larceny of a calf
alleged to be of the value of $10 but which the jury found
to be worth only $5. Upon the rendition of the verdict of

4
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guilty, the court sentenced the accused to imprisonment
in the penitentiary for the period of one year. The alleged
larceny was committed in MecPherson county, where graz-
ing and stock raising is the principal industry. The ac-
cused, while admitting that he obtained possession of the
calf, testified that it came an orphan and in a half-starved
condition to the premises where he was employed, and that
as an act of kindness he placed it in an inclosure and cared
for it as an estray, without any intent to steal.

1. It is urged upon us that the trial court committed
prejudicial error in not permitting the defendant to prove
a custom, claimed to exist in the locality where the offense
was charged to have been committed, to the effect: “That
any one finding a calf either upon the prairie, or upon his
range, or upon his premises, that is lost from its mother,
and in a starving or half-starved condition, to take up the
calf and feed it and save its life if possible. That, unless

- the owner or any person claiming to be the owner comes
and brings a cow to the place where the calf is, and that,
unless the cow owns the calf and the calf the cow, it be-
comes the property of the taker up.” We are not without
scriptural authority for saying that the ox knoweth his
owner and the ass his master’s crib, and it would not seem
unreasonable to conclude that the recognition by a cow of
her offspring, especially before weaning time, ought to be
of some probative value in determining the ownership of
the calf. The real point of difference, however, in the case
at bar, seems to hinge on the question of whether the cow
should be taken to the calf, or the calf to the cow, for it
is in evidence that when they were brought together the
action of the older animal evidenced her maternal affec-
tion for her lost offspring, or, if not, that it is manifest
that she was quite willing to become the foster mother of
the orphan calf. Whatever may be the force of the alleged
custom, if proved, as to the respective rights of those tak-
ing up and holding estrays and those claiming to be the
owners, we do not find warrant in law or precedent for
holding that such a custom, if existing, could operate to
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suspend a criminal statute, or to overthrow the rules of
evidence by which the commission of an offense is proved.
The point at issue is whether the accused took the calf in
controversy with the intent to steal the same, and thus to
convert it to his own use against the owner’s consent and
thereby permanently deprive him of his property; and not
whether he refused to surrender the possession of an estray
to one claiming to be the owner thereof. Whether the
calf was or was not an estray at the time of the commis-
sion of the alleged offense is not of itself of vital import-
ance. In either event it was property subject to be taken
with intent to steal.

2. The following instructions are complained of:

“gth. The jury are further instructed that if you be-
lieve from the evidence beyond a reasonable doubt that the
defendant took the calf mentioned in the information into
his possession, or found it running with his stock, or with
stock 'that was in his care or under his charge, and that at
the time he so took it or found it he knew it was not his
own, and that he then and there intended to steal and con-
vert the calf to his own use, and to deprive the owner of
the calf, whoever he might be, and at the time took pos-
session of the calf in question and held such possession
with such intention, this would amount to the crime of
larceny, provided you further find all the other material
allegations of the information are proved by the evidence
beyond a reasonable doubt.
~ “10th. You are instructed that if you find from the

evidence in this case that the calf described in the informa-
tion was an estray, and that the defendant took it into his
possession, or found it running with stock that was in his
care, and took care of it and fed it with his stock or with
other stock that was in his care, and that when he first took
possession of the calf or discovered it with his stock that
was in his care he did not intend to steal it or feloniously
convert it to his own use, then he would not be guilty of
larceny or receiving stolen property, although you find
from the evidence beyond a reasonable doubt that he after-
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wards converted it to his own use with intent to deprive the
owner of it.”

These instructions are approved in Lamb v. State, 40
Neb. 312, and were pertinent to the issues raised in the
present case and to the evidence introduced in support of
the charge made against the accused. There was really
but one question for the jury to determine and that was
whether, when the accused took the calf, alleged to have
been stolen, into his possession, he did so with the felonious
intent to steal it; and these two instructions fairly sub-
mitted that issue to the jury as a question of fact which
it was its province to pass upon.

3. It is argued that, aside from the confessions of the
accused, there is no evidence to prove the corpus delicti,
that is, that a larceny had been committed. There are
other facts and circumstances in the record justifying the
.conclusion that the animal was stolen as alleged in the
complaint, which, with the confession of the defendant
offered in evidence, renders the evidence sufficient to sup-
vort the verdict of guilty. We find no sufficient cause for
reversing the judgment of the trial court, and the same is
accordingly "

AFFIRMED,

FRANK H. PARKER V. LEWIS C. PARKER ET AL.
FI1LEp JaNuary 5, 1905. No. 13,514,

1. Equity: NEw Trrar: PeritioN. In an action in equity to set aside
a judgment at lJaw and for a new trial on the ground that the
party complaining has been deprived of his right to be heard in
this court, the petition should allege that a motion for a new
trial was duly filed and overruled by the district court, when the
assignments reljed upon are of errors of law occurring at the
trial.

2. Petition: SurriciENcY. If the evidence shows that such motion was
in fact filed, and such evidence was received without objection,
and the case tried in all respects as though the petition contained
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such allegation, the petition will be treated as sufficient in that
respect.

3. Summons in Error: SErRVICE: NEGLIGENCE. When summons in error
from this court is duly issued and placed in the hands of the
proper officer for service, who informs the plaintiff’s attorney
upon inquiry that he has served the same, and the clerk of this
court also informs plaintiff’s attorney that the summons has been
served and returned, the plaintiff’'s attorney may rely upon the
presumption that the officer has done his duty. He is not guilty
of negligence in failing to further investigate the manner of the
service, there being no circumstances tending to suggest a doubt
as to its validity.

ERROR to the district court for Gage county: CHARLES B,
LETTON, JUDGE. Reversed with directions.

G. M. Johnston and J. E. Cobbey, for plaintiff in error.

E. O. Kretsinger and T. J. Doyle, contra.

SEDGWICK, J.

The plaintiff in error began this action in equity in the
district court for Gage county to obtain a new trial in a
former action at law tried in that court. The district
court refused the relief asked, and from the decree of that
court dismissing his petition in equity he prosecutes pro-
ceedings in error in this court. The ground upon which
he sought to obtain a new trial was that he had been de-
prived of his constitutional right-to a review of the former
action at law in this court. After the determination of the
law action in the district court, a bill of exceptions was
duly settled, and a transcript of the proceedings with a
petition in error was duly filed in this court, and a sum-
mons was issued thereon and delivered to the sheriff for
service. The sheriff delivered a copy of the summons to
the stenographer of the attorney for the defendant at the
attorney’s office, and returned the summons to the clerk of
this court with a certificate of service as follows: “I hereby
certify that on the 28th day of August, 1902, I served the
within writ of summons on the within named Lewis C.
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Parker’s attorney, E. O. Kretsinger.” After the time for
issuing summons in error in this court had expired, the
service was, upon motion of defendant in error, found to
be insufficient and the action was dismissed. There is no
substantial conflict in the evidence.

1. This petition does not allege that any motion for a
new trial was filed in the law action. Of course, errors
occurring at the trial could not be reviewed in this court,
unless the attention of the trial court had first been called
to such errors by a motion for a new trial. The party com-
plaining would not be prejudiced by being deprived of a
hearing in this court, if it was absolutely certain in ad-
vance that the matters of which he complained would not
be considered here. No new trial could therefore be de-
creed because the party complaining had been deprived of
his right to be heard in this court upon such assignments
of errors, unless it appeared that a motion for a new trial
had been duly filed. Itappears, however, from the evidence
in this case that such a motion was in fact duly filed. The
motion was received in evidence in the court below without
objection on the part of the defendant. The case was tried
in all respects as though the petition alleged the proper fil-
ing of this motion. The point is not discussed in the brief.
It seems to have been first raised upon the oral argument
in this court. The objection therefore is not now available.

2. The controlling question here, and the one principally
discussed in the briefs and oral argument, is as to the dili-
gence of the plaintiff in his attempt to get his action into
this court. It appears that he did not know what the
sheriff had actually done in the matter of serving the sum-
mons in error until after the time had elapsed for institut-
ing proceedings in error in this court, when motion was
made to quash the summons in error. The evidence shows
that soon after the summons in error had been delivered to
the sheriff for service, the plaintiff’s attorney inquired of
the sheriff if the summons had been served, and was in-
formed that it had been. Upon being asked to be allowed to
see the return, the sheriff told him that the return had not
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yet been written, but that this would soon be done. After-
wards plaintiff’s attorney inquired of the sheriff if he had
made the return, and was informed that he had returned
the summons to the clerk of this court. The attorney soon
afterwards inquired of the clerk whether the summons had
been served and returned, and was informed that it had
been and was upon file. The attorney did not ask to see the
return, and did not inquire of the sheriff as to his actions
in making the service. It is insisted that the plaintiff was
negligent in not examining the return. We do not so
regard it. It may be that vigilant attorneys often do take
such precaution. It is possible that they save themselves
and their clients trouble by so doing, but we think that
_the principle that a public officer is presumed to do his
duty is applicable here, and that when the summons is
placed in the hands of the sheriff, the parties interested
have a right to rely upon the sheriff’s duly serving the sum-
mons, unless there is some circumstance brought to their
attention suggesting a doubt in regard to the matter. Be-
fore the time for taking out a summons had expired, the
attorney for the defendant in error made'no sign that he
was aware of any irregularity in the service, but immedi-
ately after the time had expired, he procured and filed in
this court proof of the manner in which the sheriff had
attempted to serve the writ. It may be that before it was
too late to correct the error there was a doubt in his mind
as to the validity of the service, but there is no circum-
stance in the record which tends to indicate that any such
doubt was brought to the mind of the plaintiff or of his
attorney. If the form of the sheriff’s return had been
brought to the plaintiff’s attention, it is not clear that he
would have been guilty of negligence in not inquiring fur-
ther in regard to the manner of the service. This, perhaps,
might depend upon whether or not the service as shown by
the return was prima facie sufficient. Upon this question
there is a great variety of opinions to be found in the au-
thorities. The statute (code, sec. 584) provides that serv-
jice may be made upon the attorney of the defendant in
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error, and that service may be made by delivering to him
personally a true copy of the writ. A return by the sheriff
that he served “a copy of the summons upon the defend-
ant” (naming him) has generally been held to be prima
facie sufficient where the summons might be served by de-
livering a copy to the defendant personally. And where
the law requires that a copy be delivered to the defendant
personally, it does not scem clear that a return that the
officer served the summons upon the defendant ought not
to be taken as prima facie proof of due service. However
this may be, since it is clearly shown that the plaintiff had
no notice of the form of the sheriff’s return, we think that
in failing to make further inquiry he was not guilty of such
negligence as would deprive him of relief in this case. The
other questions discussed in the briefs are disposed of in
Zweibel v. Caldwell, T2 Neb. 47, decided with this case.
The plaintiff has shown himself entitled to the relief
asked, and the judgment of the district court is therefore
reversed and the cause remanded, with instructions to
enter a decree granting a new trial as prayed in the peti-
tion.
REVERSED.

RORERT E. ROBERTS, APPELLANT, V. SIOUX CITY & PACIFIC
RAILROAD COMPANY ET AL., APPELLEES.

FI1LED JANUARY 5, 1905. No. 13,037,

1. Eminent Domain: RECORD: PRESUMPTION. ‘When, after the lapse of
30 years or more, the record of proceedings in the exercise of
the power of eminent domain is shown to be such that they would
have been valid under any circumstances, and where both parties
have treated them as valid, such circumstances will, if necessary,
and in the absence of evidence to the contrary, be presumed to
have existed.

2. Railroads: EASEMENT: ADVERSE PosSESSION. The use for agricul-
tural purposes, such as grazing and cultivation by adjoining
landowners of otherwise unused and unfenced parts of the right
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of way of a railroad company, is not inconsistent with or adverse
to the enjoyment of the easement.

3. Adverse Possession: Norice. Occupancy, by an individual, of parts
of the right of way of a railroad company obtained by con-
demnation proceedings, with elevators, granaries, coal sheds and
similar structures, used in carrying on his business, and by the
company, as a common carrier, for convenience in handling his
shipments, will not be treated as adverse or under claim of
title, unless actual notice of such claim is brought home to
the company, or his conduct is such as will as a matter of law
constitute such notice.

In the absence of such notice or conduct, the erec-
tion and maintenance of such buildings without express agree-
ment therefor will be regarded as being with the permission,
consent or license of the company, and subject to its right to
resume possession of the ground whenever necessity requires its
use for railroad purposes.

The question whether in any case a railroad company can
be deprived of its right of way by adverse possession is not in-
volved in this case, and for that reason is not decided.

APPEAL from the district court for Washington county :
WiLLIAM W. KEYSOR, JUDGE. Reversed: Deccree entered.

James W. Carr, for appellant.
B. T. White and James B. Sheean, contra.

BARNES, J.

The appellant, as plaintiff, commenced this action in
the district court for Washington county to obtain a de-
cree quicting the title in himself to a strip of land 50 feet
in width lying along and adjacent to another strip 100 feet
in width,occupied by one of the defendants,appellee herein,
for the operation of its railroad. The trial resulted in a
decree quieting the title in the plaintiff to a small part of
the land in controversy, on which he had erected an eleva-
tor, and a judgment in favor of the defendant as to the
rest of the premises. The case comes here by appeal; and
the railroad company claims both strips of land are in-
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cluded in its right of way acquired by the exercise of the
power of eminent domain in the year 1868; while ap-
pellant denies such acquisition because of certain alleged
defects in the condemnation proceedings, and contends
that by reason of such defects the court acquired no juris-
diction, and that such proceedings were void. The trial
court sustained the contention of the railroad company so
far as the condemnation proceedings are concerned, and
as his opinion on that question fully accords with our
views, and has our approval, we adopt that part of it as
our own:

“Defendants claim a right of way through plaintiff’s
land 100 feet wide on each side of the center line of their
track, and are threatening to take possession thereof to
its full width. Plaintiff admits that they have a right of
way 50 feet wide on each side of the center line of their
track, and brings this action for the purpose of enjoining
them from excluding him from either of the strips of land
which lie between the 50 feet and the 100-feet limits.”
# * * Tt appears that “prior to and at the time of the
building of the Sioux City & Pacific Railroad through
Washington county, plaintiff was in possession of three
contiguous quarter sections of land adjacent to the village
of Arlington, and extending east therefrom. The first,
being the northwest quarter of section 18, township 17,
range 10, he occupied as the tenant of one Thomas Beatty;
the second, being the northeast quarter of said section, he
owned and resided upon, which for the sake of convenience
will be hereinafter referred to as the homestead; and the
third, being the northwest quarter of section 17, in said
township and range, he held possession of under a privi-
lege of cutting hay thereon.

“July 19, 1868, the aforesaid railroad company filed an
application in the county court of said county for the ap-
pointment of commissioners for the condemnation of a
right of way across said quarter sections of land 100 feet
on each side of the center line of its tracks. Commis- -
sioners were accordingly appointed, and they reported to
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said court that the plaintiff was damaged in the sum of
$150 for the right of way, as prayed for, through his home-
stead quarter. From this award he appealed to the dis-
trict court; but he subsequently settled with the company
for $500, dismissed his appeal, and delivered to the com-
pany a deed which conveyed to it an easement of 200 feet
wide across said homestead. Plaintiff now alleges that
defendants obtained no right of way by virtue of said pro-
ceedings because they were in many respects irregular and
void. But, if said condemnation proceedings were irregu-
lar or even void, plaintiff estopped himself from making
such a plea when he dismissed his appeal and accepted the
$500 from the railroad company. Kile v. Town of Yellow-
head, 80 X11. 208; Hartshorn v. Potroff, 89 I1l. 509; Burns
v. Milwaukee & M. R. Co., 9 Wis. 420; Hitchcock v. Dan-
bury & N. R. Co., 25 Conn. 515; Trester v. Missouri P. R.
Co., 33 Neb. 171. At all events, plaintiff’s right of way deed
closes his mouth as to the existence of a 200-feet right of
way across his homestead. It is true, however, that he
alleges that said deed was altered subsequently to delivery
thereof by a change of the word 50 to 100, thereby making
the right of way 200 feet instead of 100 feet wide. But we
are compelled, by a preponderance of the evidence, to find
that he was mistaken. The recital in the deed that said
alteration was made before the execution of the deed; the
appearance of the ink, the similarity of the penmanship of
said alleged alterations with the handwriting of the body
of the instrument, and J. A. Unthank’s testimony, all con-
vince the court that plaintiff has forgotten the circum-
stances attending the execution of the deed and about the
alteration, and that he must have known at the time that
he was making a conveyance of 200-feet easement to the
company. Moreover, the condemnation proceedings, of
which he certainly had knowledge, related to a 200-feet
right of way, and so did the release which he gave to the
company for damages. The conclusion is irresistible that
the plaintiff knew. that the railroad company was at-
tempting to procure a 200-feet right of way, not only
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through his homestead, but also through the other two
quarter sections of land; indeed, he so testified; and, that
as to said homestead he is now estopped by his deed to
claim otherwise.

“That the company obtained a 200-feet right of way
through the other two quarter sections of land is not so
clear. In Trester v. Missouri P. R. Co., 33 Neb. 171, it was
held that a petition for the appointment of freeholders to
assess damages should state, among other things, the
names of the landowners, if known, a description of the
land over which the railroad is located, the width required
for right of way purposes, and that the landowner refuses
to grant a right of way through his premises. The peti-
tion filed in the condemnation proceedings in question
did not state the names of the owners of the lands over
which the railroad had been located, or recite that the own-
ers were unknown, or allege that they had refused to grant
a right of way over their premises. Plaintiff contends that
these omissions render the petition jurisdictionally de-
fective, and that therefore all of the proceedings based
thereon are void. While the petition does not allege that
the owners of said two quarter sections of land were un-
known, the proceeding was evidently begun by the com-
pany and heard by the court on that assumption. The
published notice described them as unknown owners, and
that is sufficient proof of the fact, which has passed un-
challenged for 34 years. If the names of the owners were
unknown, it is manifest that they could not have been
inserted in the petition, and that the rule laid down by
the case of Trester v. Missouri P. R. Co., supra, was not
intended to be applicable to such a case as this. An al-
legation that the names of the owners of the lands were
unknown was a proper one, and it ought to have been put
into the petition, but its omission was not fatal to the
jurisdiction of the county court. So, too, the omission
of an allegation that the owners had refused to grant a
right of way over their premises is immaterial; for, after
a studious consideration of the statutes, and for what
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seems to be the better reasoning, and in the absence, too,
of authorities to the contrary, we are of the opinion that in
cases of nonresidents it is not essential to the jurisdiction
of the county court that a railroad company should allege
in its application for the appointment of commissioners
that it had first tried to obtain a right of way by agree-
ment with the owners of the lands over which its railroad
was located. Under this view of the law the application
aforesaid was sufficient to give the county court juris-
diction as to the other two quarter sections of land, whose
owners the evidence shows were then nonresidents.

“The notice served on nonresidents by publication was
published in a newspaper in Douglas county, and it was a
legal notice, if there were no newspaper then being pub-
lished in Washington county. Plaintiff claims that the
burden of showing that there was no newspaper published
in Washington county at that time rests upon the de-
fendants, because they must prove a valid condemnation
proceeding. The fact that the notice was published in
another county, that the county court acted on said notice,
and that said notice has passed unchallenged for nearly
35 years makes a prima facie case in defendant’s favor as
to this issue, and in the absence of testimony to the con-
trary warrants the court in holding that said notice was
properly published, and is valid.

“Plaintiff also alleges that said condemnation proceed-
ings were invalid because of want of proof of payment of
the damages awarded. He admits that he received $500 for
a right of way through his homestead. J. A. Unthank
testifies that he received from the county court, for his
nephew, the damages which were awarded for a right of
way over the northwest quarter of section 18; and even if
there be no evidence of his authority to receive said dam-
ages, his testimony nevertheless proves that they were paid
into the county court. The county court record has the
word ‘paid’ written on the margin of the page opposite
the descriptions, northwest quarter of section 17, and
northwest quarter of section 18. This word standing be-
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fore the description, northwest quarter of section 17, is
verified by Mr. Unthank’s testimony; and if it is properly
before the northwest quarter of section 17, on which the
damages were paid, then it is reasonable to believe that it
would not have been written opposite the northwest quar-
ter of section 18 unless the damages had been paid on that
quarter also. There is no apparent reason why the rail-
road company should have paid in the damages on one
quarter section and not on the other, nor why the county
court should have written the word ‘paid’ rightly before
one description and wrongly before the other.”

In Livingston v. Arnouw, 56 N. Y. 507, it was held that
an official memorandum made by an officer against his
interest is evidence as well of the fact against his interest,
as of the other matters contained in it. “The evidence
shows that the damages were paid into the county court,
and it is reasonable to infer that the owners of the lands
received the money. It is at all events very unlikely that
plaintiff, who was then occupying the land as an agent
and who had full knowledge of the condemnation proceed-
ings, did not inform his principals of the seizure of a right
of way over their land, and that they did not thereafer
demand and receive the damages due them.”

We are therefore of the opinion, and so find, that the
Sioux City & Pacific Railroad Company did, by valid con-
demnation proceedings, obtain a right of way 200 feet wide
over the aforesaid three quarter sections of land. The
right thus obtained was only an easement under which the
railroad company was entitled to use the land thus con-
demned as a highway for the purpose of operating its
road, but the fee remained in the holders of the legal title,
who were the owners of the servient estate.

The appellant further contends that he has obtained
title to the strip of land in controversy, or at least a part
of it, by reason of his alleged open, notorious, exclusive,
continuous and uninterrupted adverse possession thereof
under a claim of title for more than the statutory period
of limitation. This requires an examination of the evi-
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dence, and a finding on that question. It appears from the
record that, except as to that part of the north 50-feet
strip which lies west of the defendant’s section house, the
plaintiff’s use of the disputed part of defendant’s right of
way was for agricultural purposes. The evidence con-
tained in the bill of exceptions shows that the plaintiff
cultivated a part of the right of way situated outside of
the railroad fences, cut grass thereon, in fact, farmed the
same up to said fences. Such use was permissive only,
and not at all inconsistent with the defendant’s use of its
easement. Plaintiff being the holder of the legal title
had a right to cut the grass and timber, and to cultivate
the right of way outside of the railroad company’s fences
so long as the company did not need the grass and timber
for the maintenance of its track, and such cultivation did
not interfere with the proper and safe running of its
trains. We fail to see anything in either the plaintift’s
claim to the grass and timber, or his cultivation of the
right of way which was outside of the defendant’s fences,
which would indicate that such use was other than per-
missive. It is true that appellant Roberts erected
fences for calf pastures and hog lots, but the use of
the right of way for such purposes was not less per-
missive and consistent with the company’s rights than
was his cropping of the ground within the 200-feet strip.
It appears that payment was made to the plaintiff of $100
by Mr. Hall, the defendant’s agent, for permission to re-
move earth from said disputed land, and for a waiver of
damages therefor; and it is claimed that such payment
was a recognition of the plaintiff’s claim of title; but it is
doubtful whether that act of the company, which appears
to have been done in ignorance of its rights or in forget-
fulness of the true width of its easement, should be held
sufficient to take from it a large tract of land which the
state has permitted it to acquire and hold for the purpose
of a public highway. If, as was held by the supreme court
of Maryland, a railroad company cannot grant an ease-
ment across its right of way, it certainly cannot lose its
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right of way by unnecessarily paying out money for some
of the earth thereof. Sapp v. Northern C. R. Co., 51 Md.
115. Again, the plaintiff’s possession of a large part of
the 50-feet strip in question, north of the defendant’s
track, was not exclusive, for the public used said strip at
least to the width of an ordinary wagon track as a public
road, and the same may be said of that ground which was
used by the company for the storing of ties. In order to
obtain title by adverse possession, the plaintift’s use of the
portion of the railroad company’s right of way in question
must not have been permissive, but must have been of such
a character as to thereby apprise the railroad company
that the possession was intended to be adverse and hostile
to its easement. The great weight of authority is that
fencing and cultivating a right of way, cutting the grass
and timber thereon and using the land for pasturage are
not evidence of an adverse holding, because the owner of
the fee has the right to do these things so long as they do
- not interfere with the operation of trains. They are in
themselves no notice to the company that its right to use
its right of way to its full width, when needed, will be con-
tested or denied. The supreme court of Iowa, in Slocumb
v. Chicago, B. & Q. R. Co., 57 Ia. 675 (a case very much
like the one at bar), said: “Plaintiff’s possession was not
adverse to, nor inconsistent with, the right of defendant
to occupy the whole right of way, whenever it became
necessary or desirable for it to do so.” The use of the
plaintiff of the condemned lands along side of the railroad
for agricultural purposes, so long as the same was not
required for the purpose of convenience or necessity by
the railroad company, was a use entirely consistent with
his right as the owner of the fee, and was not incompatible
with the easement granted to the railroad company. Eeast
T.V. & G. R. Co. v. Telford’s Exccutors, 89 Tenn. 293 ;
Mobile & O. R. Co. v. Donovan, 104 Tenn. 465, 58 8. W.
309. In Northern Counties Investment Trust Co. v. En-
yard, 24 Wash. 366, 64 Pac. 516, the court held that fenc-
ing and cultivating land for over ten years, which is sub-
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ject to a right of way, is not adverse but permissive, sinee
it is not inconsistent with such right of way.

We are therefore of the opinion that the law is, and as a
matter of right and logical reason ought to be, that no
part of a railroad company’s right of way which has been
validly procured and paid for, and over which it is run-
ning its trains daily, can be lost to it by the use thereof
of the owner of the adjoining land, which is permissive or
consistent with the company’s use of its tracks, such as
cultivating, zisturing, mowing, or cutting the timber
thereof. In this state, where thousands of fertile acres of
railroad rights of way can be profitably cultivated by ad-
joining landowners without detriment to the railroads,
the court ought not to deprive the state and the landown-
ers of such sources of profit by adopting a rule which will
compel the railroad companies to fence their rights of
way to their full width in order to save their easements.

Plaintitt has called the court's attention to that section
of the statute which relates to fencing railroads, and has
argued inferentially, at least, that a railroad company
loses its right of way by failing to fence it. This statute
requires the fencing of a right of way for the protection
of live stock, and it does not provide that a failure to
fence shall in any respect aftect its right to its easement
or determine the width thereof. The use of its track by
a railroad company is an assertion of its right to the full
width of its right of wayv; and it is immaterial where it
places its fences for the exclusion of stock from its track.
The location of such fences is not in itself conclusive evi-
dence of abandonment of any part of the right of way
which may be outside thereof. The statute is a police reg-
ulation, and the only penalty for its violation is an action
for negligence. ’

It is said that there is no evidence that the 350-feet strips
of right of way in dispute are necessary for the operation
of defendant’s railroad, and therefore the plaintiff c¢laims
that he ought at all events to be awarded the injunction
prayed for. The statute provides that a railroad company
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may acquire for right of way purposes so much land as
may be necessary therefor, not exceeding 200 feet in width.
Whether the amount asked for in a condemnation pro-
ceeding is necessary or not must be determined in such
proceeding; and the condemnation of a certain width for
a right of way is an adjudication that said width is neces-
sary.

The case of Northern P. R. Co. v. 8Smith, 171 U. 8.
260, was an ejectment suit against the company to recover
a portion of its right of way. The trial court found that
the company claimed a 400-feet right of way under a grant
by congress; that the company had actually used only 25
feet thereof; that the remaining part was not necessary for
the operation of the road, and that the plaintiff should
recover. The supreme court of the United States reversed
the case, holding that a grant of a 400-feet right of way was
conclusive that such an amount was necessary, and that
a showing of the amount actually used was immaterial.
The case is also an authority that ejectment will not lie
against a right of way obtained with the knowledge of the
owner of the fee. Under this decision the plaintiff herein
could not recover the land in question by ejectment, and
it is therefore doubtful about his right to an injunction to
prevent the company taking its own.

The most logical rule is that announced in Hurd v.
Rutland & B. R. Co., 25 Vt. 116, in which the supreme
court of that state held that those from whom land has
been taken for a right of way retain no unquestionable
right to its use for pasturage or otherwise, and that the
right of the railroad company to the use and possession of
its right of way is absolute during the existence of the
casement.

Dietrichs v. Lincoln & N. R. Co., 13 Neb. 361, is a de-
cision to the effect that the judgment of a railroad man-
ager that a certain tract of land ought to be condemned
for railroad purposes is prima facie evidence that said
land is necessary for the operation of the road. If this be
50, then the judgment of the defendant, as indicated by the
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threat alleged that it ought to take possession of its right
of way to its full width, ought to be at least prima facic
evidence of the necessity of such taking, and casts upon the
plaintiff the burden of proving that the company does not
need the land in controversy; and the cases of Forney v.
Fremont, E. & M. V. R. Co., 23 Neb. 463, and Chicago, B.
& Q. R. Co. v. Hull, 24 Neb. 740, decide nothing contrary
to this rule. It cannot be the law that even a railroad
company must prove that it needs its property in order to
recover possession of it. If plaintiff believed that de-
fendant did not need a 200-feet right of way through his
homestead, he should have raised that issue in the con-
demnation proceeding. He did not do so, and we do not
perceive how he can do so now, either justly or lawfully,
without at least tendering back to the company a proper
part of the $500 which he reccived as compensation for
the 200-feet easement.

We come now to consider the rights of the parties as to
that part of the 50-feet strip in question occupied by the
plaintiff’s elevator, comprising 1,960 square feet. The
testimony establishes that from the west line of section 18,
running north and south, which is the east line of the vil-
lage of Arlington, and extending east along the railroad
of the defendant’s 335 feet to the fence inclosing the sec-
tion house referred to in the record, is a strip of ground
50 feet wide. Upon a part of, and near the west end of,
this strip the plaintiff, in the year 1880, erected a granary
extending east 100 feet and adjacent to the right of way
of the defendant, measuring 50 feet from the center of its
track, north. He maintained said granary at that point
until the year 1882, in connection with an elevator which
he had erected upon the ground which he leased of the
defendant on its 50-feet right of way, at which time he
removed the granary referred to across the road to the
north, and erected upon the former site of said granary a
grist-mill, at which time the defendant, the Sioux City &
Pacific Railroad Company, wi the request of the plaintift,
constructed a spur track from its main line to the plain-
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tiff’s mill for his accommodation in the shipment of the
products of the mill. The spur track was constructed
from near the section house over the 50-feet right of way
on the north of the main tracks of the railroad toward the
west, parallel with the side track to a point a short dis-
tance west and south of the miill. Sometime during the
spring of the year 1885, the elevator which plaintiff was
maintaining upon the ground which he leased of the de-
fendant southwest of the mill, together with the mill, was
burned to the ground, and the plaintiff discontinued the
use of the leased ground. Plaintiff immediately began
the construction of an elevator upon the site of the mill
which was burned and which had been formerly occupied
by the granaries referred to, also some coal houses which
extended for some distance to the east thereof, being some-
thing near 100 feet in length, cast of the elevator. From
that point to the west line of the fence inclosing the sec-
tion house, plaintitf occupied the ground with his lumber
yard and for a stone yard until the year 1898, when he tore
down a portion of the coal house and erected, or permitted
to be erccted, another elevator which is occupied by his
lessee, who is a son of the plaintiff, and which they con-
tinued to occupy and use until the commencement of this
suit. At the place where this elevator is standing the
tracks of the company have never been fenced by it, but
appellant Roberts has maintained a fence inclosing his
own land upon a line running 100 feet north of the track,
that is, along the northern boundary of the right of way
as claimed by the company. The controverted strip lying
between this boundary and a line running parallel with
- and 50 feet from the track has, with the exception of that
part of it actually occupied by the above mentioned struc-
tures of appellant, continuously, since the building of the
road, been in use by the compsny for a section house yard,
for a spur track, and as dumping and storage ground for
ties, rails and like material; and by the permissive use of
a part of it by the public for a road. During the same
time the company have burned fire guards and cut the
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grass growing upon the ground in like manner as with
other parts of its right of way. The now existing elevator
was built in 1960, in the face of protest and disputed right,
so that there are no equitable considerations of estoppel
or other kind to obscure legal principles or restrain their
application.

It seems, then, that the strip lying 50 feet north of the
unfenced portion of the company’s track, if regarded as a
whole, was used in common by the appellant and the com-
pany and by the public for highway purposes. We think
this fact has an important bearing upon the question
whether appellant had open, notorious and exclusive pos-
session under claim of title to the grounds occupied by
his buildings. That the company was ever actually noti-
fied that he made such a claim, or regarded his possession
as so characterized, until about the time of the huilding of
the new clevator is not asserted, and the first building he
erected on the right of way, on a site adjoining the land in
dispute, was built under a lease from the company. Ele-
vators, granaries, cribs, coal sheds and similar structures
are in the nature of warchouses, and serve as adjuncts and
accessories to the carrying on of the trade and transporta-
tion which are the principal objects for which railroad
companies are created. As in the case of passenger sta-
tions and depot buildings, it is within the charter powers
of the companies to erect and maintain them themselves,
or they may permit them to be built by other corporations
or by individuals upon their rights of way, and in either
case they serve the same purpose. But in the nature of
things, at least in the absence of agreement or evidence to
the contrary, such occupancy must be regarded as per-
missive and subject to be terminated at any time when the
company shall require the grounds for the erection of such
structures by itself, or for occupancy by side tracks and
sidings; otherwise the utmost vigilance might be required
of railroad corporations to preserve the bencficial and
necessary use of their rights of way for their own purposes
from being destroyed or taken away from them by “squat-
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ters” and adverse claimants. Manifestly, as it seems to
us, such a situation would be contrary to public policy.

Again, as we have stated above, a railroad company ac-
quiring its right of way by condemnation proceedings
under the constitution and laws of this state does not ob-
tain a fee title thereto. It secures merely an easement in
the right of way which authorizes it to build and operate
its railroad as a public highway. The fee title and serv-
ient estate remains in the original owner, and may be
sold and conveyed by him to another. In the very nature
of things the railroad company cannot dispose of, alienate
or even lease its easement for any purpose except for the
operation of a railroad; and whenever the right of way is
abandoned for that purpose, it reverts at once to the owner
of the servient estate. Such was the right obtained by the
railroad company to the land in controversy in this case.
Therefore it is not manifest to us how title or right to this
easement of the company can be obtained by a third per-
son by adverse possession. It follows, as a logical conse-
quence, that persons erecting structures, such as the ones
above described, upon railway rights of way, do so with
the knowledge of existing conditions, and their occupancy
will be presumed to be permissive only and by the express
or tacit license of the company at least, until the latter
shall be distinctly notified that the occupiers are claiming
a superior right. This conclusion renders it unnecessary
to decide whether in any case a railroad company can be
deprived of its right of way by adverse possession. The
railroad company filed a cross-bill in the district court
praying for a dismissal of the plaintiff’s petition, and for
a decree quieting title to its right of way over all the lands
in controversy. The trial court granted the prayer except
as to the elevator and site, and the right of ingress and
egress thereto, adjudging the latter to be in the plaintiff.
We are of the opinion that the district court was wrong
in granting the plaintiff such relief, and for that reason
the decree of that court must be reversed.

We find that the plaintiff has failed to show any ground
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for relief; that his petition should be dismissed, and that
the prayer of the defendant’s cross-bill should be granted to
the extent that its easement be quieted in and to the whole
of its right of way in question. It is therefore ordered
that the decree of the district court be reversed, and a
judgment entered in this court in accordance with this
opinion. )
JUDGMENT ACCORDINGLY.

HorcoMmB, C. J., dissenting.

I am unable to concur in that part of the majority opin-
ion reflected in the third and fourth paragraphs of the
syllabus. As I view the law and the evidence as disclosed
by the record, the judgment of the trial court should be
affirmed in its entirety. The majority opinion, as it seems
to me, leads logically to the conclusion that no title can
be acquired by adverse possession of any part of a rail-
road company’s right of way except upon actual notice of
the adverse claim of title which is in fact brought home to
the company holding such right of way. This engrafts on
the law of adverse possession an exception to the general
rule for which I can perceive no sound reason nor author-
ity in precedent. The learned trial court hearing the case
filed therein a written opinion in which the authorities are
reviewed, and the reasons for the conclusions reached are
ably and clearly stated. In order to make mysclf the
better understood, I desire to quote from portions of this
opinion, even though in so doing I may, in a measure,
repeat what is said in the majority opinion. It is to be
borne in mind that the plaintiff claims by adverse pos-
session a portion of the defendant’s right of way hecause
of his having occupied and used it for agricultural pur-
poses, and to another portion because of his having erected
and occupied a mill, elevators and coal houses for pur-
poses for which such structures are generally used. The
defendant railroad company claims a right of way of 200
feet in width, that is, 100 feet each way from the center of
its main tracks. The inner 50-feet strip is in nowise in
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controversy. It is the outer strip of 50 feet to which the
plaintiff lays claim by virtne of his alleged adverse pos-
session.

1. The interest of the railroad company in and to its
right of way arising by virtue of condemmnation proceed-
ings and a right of way deed executed for value seems to
be in the nature of an easement rather than a qualified or
absolute fee title, and, because of the character of its
ownership of its right of way, it is sought in the argument
to draw a di<tinction as to the acquisition of title by ad-
verse possession of an easement, such as exists in the case,
and of real estate used for right of way purposes when the
title is held unqualificdly. T am of the opinion that there
are no substantial grounds for a distinction. 1t may be
the fact of the nature of the interest of the company en-
joying the benefit of the right of way may have a legiti-
mate bearing in determining the question of whether the
possession of the adverse claimant was hostile and incon-
sistent with the possession for right of way purposes, or
permissive only;  lh:rwise, T think the same rules should
apply to all. In this connection, the trial court in its
opinion says:

“The railroad company obtained an eascment in said
200-feet strip of land, but the fee thereof remained in the
holders of the legal title. While counsel speke of the
plaintiff’s obtaining title by adverse possession, they
doubtless meant merely that he had by such possession
cut off defendant’s right to the enjoyment of that part of
the easement in controversy. * * * This proposition of
law secms unimportant, however, for, if it be conceded that
a portion of a right of way which a railroad company holds
in fee can be lost by adverse possession, then, a right of
way easement may be lost in the same way. * * * Tndeed,
there seems to be no sound reason for the rule that a right
of way held as an easement cannot be lost by adverse pos-
session, and that one held in fee can be. The arguments
pro and con for one of these propositions are quite as
pertinent to the other.”
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The courts gencrally, where it is held an adverse title
may be acquired, regard the right, whether it be merely
an easement or an absolute fee title, as being subject to
loss of such right or title by adverse possession under
rules equally applicable to both estates. This court has
said that an easement in real estate may be acquired by
open, notorious, peaceable, uninterrupted, adverse posses-
sion for the statutory period of ten years, Omaha & R.
V. R. Co. v. Rickards, 38 Neb. 847; and that it may like-
wise be lost is hardly open to doubt. In Washburn, Ease-
ments and Servitndes (4th ed.), 717, it is said: “In the
first place, if the casement has been acquired by deed, no
length of time of mere nonuser will operate to impair or
defeat the right. Nothing short of a use by the owner of
the premises over which it was granted, which is adverse
to the enjoyment of such easement by the owner thereof,
for the space of time long enough to create a prescriptive
right, will destroy the right granted.” Speaking of the
right of way of a railroad company, the supreme court of
Massachusetts say: “The right acquired by the corpora-
tion, though technically an easement, yet requires for its
enjoyment a use of the land, permanent in its nature, and
practically exclusive” Hazen v. Boston & ). R, Co., 2
Gray (Mass.), 574. Or as is said by the Vermont supreme
court: “If that interest is regarded as a mere servitude or
casement, the land nevertheless becomes so far the prop-
erty of the corporation that their right is exclusive in its
use and possession during its existence, as much so as
that of the owner or occupant of the adjoining land.”
Hurd v. Railroad Company, 25 Vt. 116. See, also, Illinois
C. R. Co. v. O'Connor, 154 I1l. 550; Illinois C. R. Co. v.
Wakefield, 173 111, 564 ; Donaliue v. Illinois C. R. Co., 165
111 640.

In those states where the right of way of a railroad com-
pany may be lost by adverse possession, the general rule
is that it makes no difference whether the railroad com-
pany has merely an easement, or has a qualified fee, or an
absolute fee simple title. Nashuille, C. & St. L. R. Co. v.
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Hammond, 104 Ala. 191, 15 So. 935; Matthews v. Lake S.
& M. 8. R. Co.,, 110 Mich. 170; Pittsburg, C., C. & St. L. R.
Co. v. Stickley, 155 Ind. 312; Donahue v. Illinois C. R. Co.,
supra; Turner v. Fitchburg R. Co., 145 Mass. 433; North-
ern P. R. Co. v. Ely, 25 Wash. 384, 54 L. R. A. 526.

2. In respect of the claims of the plaintiff that he had
acquired by adverse possession the railroad company’s in-
terest in the outer 50-feet strip of its right of way because
of his possession and use of the land for agricultural pur-
poses, the trial court in its opinion observes:

“That is to say, the possession of a portion of a railroad
right of way must not be permissive, but must be of such
a character as to thereby apprise the railroad company
that the possession is intended to be and is adverse and
hostile to its easement. While a few of the authorities,
notably those from Illinois, hold that fencing in and cul-
tivating a right of way or a portion thereof constitutes ad-
verse possession, the great weight of authority is that fenc-
ing and cultivating a right of way, cutting grass and
timber thereon, and using the land for pasturage, are not
evidence of an adverse holding, because the owner of the
fee has the right to do these things so long as they do not
interfere with the operation of trains. They are in them-
selves no notice to the company that its right to use its
right of way to its full width, when needed, will be con-
tested or denied. The erection, however, on the right of
way of a mill or an elevator or any other kind of improve-
ments which become a part of the land, and which are in-
consistent with the right of the company to take posses-
sion of the right of way to its full width at any time, has
been held to be sufficient evidence of adverse possession
to destroy the company’s easement in the land so oc-
cupied.”

It seems to me that this statement of the law is fully
as favorable to the defendant railroad company as is
justified by the authorities and sound reasoning, and I
am unwilling to go further or to the extent to which the
rule is carried in the majority opinion. To support the
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conclusion of the trial court as to the extinguishment of
the right of way easement, or the acquisition of title by
adverse possession to the outer 50-feet strip occupied by
the plaintiff and used for purposes of agriculture, the
trial court, among many cases, cites Slocumb v. Chicago,
B. & Q. R. Co., 57 Ia. 675, wherein it is said: “In Berlow
v. Chicago, R. I. & P. R. Co., 29 Ia. 276, a right of way was
conveyed by deed to the Missouri & M. R. Co., in 1853,
which the Chicago, R. I. & P. R. Co. acquired in 1866, and
then constructed its road. It was held upon demurrer to
the answer that the right of way was not affected by non-
user, and that the statute of limitation did not bar the
defendant’s right, notwithstanding the fact that the answer
alleged that the lands over which the right of way was
claimed, during this whole period of thirteen years, had
been fenced and used for agricultural purposes. This case,
it seems to us, is decisive, that the defendant’s right to the
twenty-one feet in question is not barred by the possession
of the plaintiff. The plaintiff’s possession was not ad-
versé to, nor inconsistent with, the right of defendant to
occupy the whole right of way, whenever it became neces-
sary or desirable for it to do so.”

Also the Northern Counties Investment Trust Co. v.
Enyard, 24 Wash. 366, 64 Pac. 516, wherein the court say:

“The uses for the right of way in connection with the
operation of the railroad may be many. It may require a
use for additional stations or side tracks. The company
must so use its right of way as to reasonably prevent the
communication of fires in the operation of its engines.
Many of these uses, it will be observed, need not neces-
sarily be made by the company when its line is first con-
structed. They must all be regarded, however, as in con-
templation of the grant of the right of way. The clearing,
cultivation, and fencing of a portion of the right of way
not in use at the time would not seem to be inconsistent
with the continuing rights of the company. We do not
think the acts of possession of appellant’s grantors were
such as to notify the company of an adverse claim to the
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strip of land in controversy. Such occupancy and use by
appellant may be regarded as permissive.”

I think these authorities, among the many conflicting
cases, announced the sounder and better rule, and, so be-
lieving, my views accord with those expressed by the
learned trial judge in the opinion from which I have liber-
ally quoted.

After discussing the authorities and the issues of law
involved in the action, the questions of fact arising from
the evidence in the case were disposed of by the trial court
in the following manner:

“Ixcept as to that part of the north 50-feet strip which
lies west of the section house, the evidence clearly proves
that plaintiff’s use of said disputed part of defendant’s
right of way was permissive only, and not at all inconsist-
ent with defendant’s use of its easement. Plaintiff being
the holder of the legal title had a right to cut the grass
and timber and to cultivate the right of way outside of the
company’s fence, so long as the company did not need the
grass and timber for the maintenance of its track and
said cultivation did not interfere with the proper and
safe running of its trains; and the court fails to see any-
thing in either plaintiff’s claim to said grass and timber,
or his cultivation of said right of way, that was, under the
greater weight of the authorities, any notice to the de-
fendant that he would ever dispute its title to its easement,
or any part thereof. It is true that he erected fences for
calf pastures and hog lots; but the use of the right of way
for such purposes was no less permissive and consistent
with the company’s rights than was his cropping of the
ground within the 200-feet strip.”

3. With reference to that portion of the right of way in
controversy occupied by the elevator and other structures
adjacent thereto, the trial court found that the adverse
possession of the defendant had ripened into a perfect title.
It is said:

“The testimony establishes that the elevator occupies
1,960 square feet. As to this land and enough more if
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pecessary to provide proper and nceded approaches to the
elevator the prayer of the petition must be granted. It
seems to me that the Kansas and California cases lay
down the more logical and the sounder rule; but the weight
of authority sustains the plaintiif as to the ground on
which the elevator stands. In order to obtain a hostile
possession of any part of said right of way it was neces-
sary to give the company notice of an intent to do so.
There is no evidence that plaintiff ever gave the defendant
any actual notice that he was holding any part of the right
of way adversely. * * * Dut the erection of an elevator
was such an appropriation of the land and was an
improvement of such a permanent nature that the rail-
road company was thereby charged with notice that said
possession was hostile. While it may be true that railroad
companies foster business and encourage trade by permit-
ting the erection of mills and elevators on their rights of
way, a donation of lands for that purposc ought to be
presumed where no objection is made to the crection of
such structures and they have been allowed to stand ten.
years or more.”

1t seems to me there can be no question but that the
erection by the plaintitt of the buildings of which mention
has been made was a positive and unqualified assertion
of claim of title adverse to the railroad company, and that
the possession was so open, notorious, continuous, exclu-
sive and hostile in character as to charge the plaintiff as
a matter of law with notice of the adverse claim. It is, in
my judgment, erronecus to say that these buildings were
adjuncts of the railroad property, or that the plaintiff’s
business as conducted was carried on in conjunction with
that of the railroad company. The plaintiff’s business
was purely private and conducted for his own benefit and
profit. It is true that his business was facilitated by hav-
ing his structures on or adjacent to the railroad right of
way and close by the spur track constructed by the com-
pany along the outer edge of the inner 50-feet strip of
land. These facts, however, do not render the structures
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erected by the plaintiff adjuncts to the railroad, or the
business conducted as being carried on in conjunction
with that of the railroad company. It is to be noted that
the plaintiff first had an elevator on the inner 50-feet strip
and upon land he leased of the railroad company; later on,
however, he erected his mill just outside of the inner 50-
feet strip, took possession of and used it as his own, and
in the conduct of a business exclusively pertaining to his
private affairs. The mill was obviously of such a charac-
ter as to become a part of the realty. It was a permanent
structure. It was not erected to be removed at pleasure.
Its erection and operation by the plaintiff was notice to
all the world, and to the defendant company especially,
that the plaintiff claimed the property as his own, and was
using and exercising dominion over it as such owner. The
same may be said of the elevator erected on the mill site
after its destruction by fire, and of the other elevator
later on erected to the east of the first one, and of the coal
sheds constructed between the two. These structures were
all on the outer 50-feet strip and immediately adjacent to
the outer line marking the boundary of the inner 50-feet
strip. I can scarcely conceive of an adverse holding of
real estate that would be more open, notorious and hostile
to the holder of the paper title than was the possession of
the plaintiff in the case at bar in so far as it relates to
that portion of the right of way on which he had con-
structed his mill, elevators, coal houses, etc. Nor can I
appreciate the necessity of actual notice of an intention
to claim adversely in a case like the one under considera-
tion, unless it be said that there can be no acquisition of
title by adverse possession except upon actual notice to
the holder of the paper title. The elements of adverse
possession, it is said, and the rule is, I think, of universal
application, are that such possession must be actual, vis-
ible, exclusive, hostile, and continued during the time
necessary to create a bar under the statute of limitations.
1 Cyc. 981. These elements all concur in point of fact and
in time in the case at bar as respects the right of way
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occupied by the structures mentioned and claimed by the
plaintiff by virtue of his adverse possession. The trial
court, as well as this court in its majority opinion, relies
upon Northern Counties Investment Trust Co. v. Enyard,
24 Wash. 366, 64 Pac. 516, supra, as authority for its
decision to the effect that occupancy of a right of way for
farming purposes is not necessarily adverse in character,
but is to be regarded as permissive only. The same court
in a later case, Northern P. R. Co. v. Ely, 25 Wash. 384,
65 Pac. 555, hold that adverse possession of a portion of
a railroad right of way, inconsistent with its use as such,
maintained for the statutory period of limitation confers
title on the occupant, and bars the right of the railroad
company to recover possession. It is also held, if a rail-
road company permits portions of its right of way to be
occupied by settlers under preemption and homestead laws
without objection for more than 10 years, and such oc-
cupants plat the land into city lots, make valuable im-
provements thercon, and expend vast sums of money for
taxes and assessments, the company is estopped from as-
serting title to such portions of its right of way. In the
body of the opinion it is said, by Dunbar, J., writing the
opinion of the court:

“The case of Northern Countics Investment Trust Co
v. Enyard, 24 Wash. 366, 64 Pac. 516, cited in appellant’s
reply brief in support of the position that possession for
more than the statutory time on a railroad right of way
was not adverse, but permissive, shows, on examination,
that the circumstances surrounding it were altogether
different from the circumstances surrounding the case at
bar. Under the circumstances of that case it was held that
the occupancy of a portion of the right of way of the rail-
road company by the owner of a servient estate was not
inconsistent with the easement, the occupation there being
for the purposes of farming the land embraced in the right
of way. We do not desire to extend the rule ennunciated
in that case. But, whether or not the facts in that case
warranted the conclusion reached by the court, certainly
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the circumstances shown by the record in this case will
not justify the conclusion reached in that, that the oc-
cupancy of the defendants, taken in connection with the
improvements and the use to which the improvements were
put, was not inconsistent with the appellant’s right to use
the same for railroad purposes.”

So in the case at bar I feel quite confident that the rule
as respects the use of the right of way for agricultural
purposes should not be extended, as is held in the majority
opinion, so that the occupancy and use of a mill or elevator
and similar structures which are really a part of the real
estate, and which cannot be removed without great damage
and detriment to the owners, is to be regarded as a permis-
sive holding and one not inconsistent with the company’s
possession of its right of way upon which to operate its
trains and conduct its business as a common carrier. It is
for these reasons that I dissent and favor an affirmance of
the judgment entered in the court below. I have not
thought it necessary nor prudent to discuss the question of
whether in any case a railroad company can be deprived
of its right of way by adverse possession. For the purposes
of this case, I have assumed that it could be done; and as
the judgment herein must at all events, according to the
majority opinion, go in favor of the railroad company, a
discussion of that question by me would not change the
result,

SEDGWICK, J., concurring.

The position of the court upon this important question
should not be misunderstood. It is not intended to hold
that “no title can be acquired by adverse possession of any
part of a railroad company’s right of way except upon
actual notice of the adverse claim of title which is in fact
brought home to the company holding such right of way.”
The conduct of the parties with reference to the possession
may be such as to constitute notice. This is expressly
stated in the third paragraph of the syllabus. In the
opinion of the court in Northern P. R. Co. v. Ely, 25 Wash.



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































