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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

JANUARY TERM, 1904.

STATE OF NEBRASKA, BX REL. CHARLES W. YOUNG, V. ED-
WARD ROYSE, MaYOR oF THE CITY OF BROKEN Bow,

ET AL.*
FiLep FEBRUARY 4, 1904. No. 11,877.

1. Statutes: CoxsTrUCTION. Statutes in pari materic should be con-
strued together and, if possible, effect given to all of their pro-
visions. Dawson County v. Clark, 58 Neb. 756.

9, Municipalities: JUDGMENT: DMANDAMUS. The levy of a tax under
the provisions of sections 1 to 5 inclusive of article VI, chapter
71, Compiled Statutes, with which to satisfy a judgment against
a county, school district, or municipality, will not be enforced
by a writ of mandamus where such proposed levy is in excess of
constitutional or statutory limitations. '

Water SuppLy: TaAX LEVY: LIMITATION. The provisions
of subdivision 15, section 69, article I, chapter 14, Compiled
Statutes, 1887, empowering cities of less than 5,000 population
and villages. to levy a tax of not exceeding 7 mills on the
dollar valuation, for hydrant rentals or water furnished such
city or village under contract, is a limitation on the taxing power
to raise revenue to satisfy an indebtedness created for such
purposes.

3.

4. Judgment Against Municipality. A judgment against a munici-
pality has the effect only of an audited claim or demand. It
establishes the amount legally due, but gives no new right in
respect of the means of payment; and, in an action to compel the
levying of a tax to satisfy such judgment, a court will look be-
hind the judgment and ascertain the nature and character of the

* See former opinions, 3 Neb. (Unof.) 262 and 269.
4 (1)
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indebtedness on which it is based, in order to determine the
limit of the tax which may be levied for its satisfaction.

Tax LeEvy: LIMITATION, Where judgments have been ob-
tained against a city of less than 5,000 population, for hydrant
rentals, by a water works company operating under an ordinance
and statute limiting a levy of tax for such purposes to a rate
not exceeding 7 mills on the dollar valuation, and such tax has
been levied, collected, and applied for such purposes each and
every year during the existence of the contract, the court will
not compel an additional levy in excess of the statutory limita-
tion for the satisfaction of such judgments.

ERROR to the district court for (‘uster county: HoMER
N. SULLIVAN, JUDGE. Rchearing denied.

O’Ncill & Gilbert, for plaintiff in error.

C. L. Gutterson and A. R. Humphrey, contra.

Horcoys, C. J.

The relator, by means of the writ of mandamus, seeks
to compel the authorities of the city of Broken Bow to
levy a tax sufficient to pay judgments, aggregating some-
thing over $8,000, obtained by the Broken Bow Water
Works Company against the city upon an indebtedness
for hydrant rentals, and thereafter assigned to relator,
who now claims to be the holder and owner thereof. Not-
withstanding the cause has, in this court, heretofore been
decided against the relator (Statc 1. Royse, 3 Neb. (Unot.)
262, 269), it is insisted that the conclusion reached is
erroneous because the court has overlooked, and failed to
give due effect to, the provisions of the statute contained
in sections 1 to 5 inclusive of article VI, chapter 77, Com-
piled Statutes (Annotated Statutes, 10698-10702). These .
sections, being a part of the laws enacted under territorial
organization, provide in substance that, when any judg-
ment shall be obtained against any county, township,
school district or municipal corporation and remains un-
paid, it shall be the duty of the proper officers to make
provision for the prompt payment of the same; and that,
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if the amount of revenue derived from taxes levied and col-
lected for ordinary purposes shall be insufficient to pay
current expenses and such judgment, it shall be the duty
of the proper officers to at once proceed to levy and col-
lect a sufficient amount to pay off and discharge such
judgment. Provision is also made for application to a
court of competent jurisdiction to compel the proper offi-
cers by writ of mandamus to proceed to levy a tax and col-
lect the necessary amount of money to pay off such in-
debtedness.

If reference be had solely to the sections of the statute
of which mention has just been made, then it would seem
that the relator is entitled to the writ applied for. If;
however, in determining the question of the plaintiff’s
right, we are not confined solely to the provisions of the
sections mentioned, but must determine their force and
effect as they bear upon, are connected with, and relate to
other provisions of the statute regarding the same subject
—that is, the question of the authority and power of those
charged with the duty of levying and collecting taxes for
the purposes authorized and provided by law—then a -
different conclusion may necessarily result from such con-
" gsiderations. In other words, if it be proper, as we think
it is, we should invoke the familiar doctrine regarding
statutes in pari materia, which are to be construed to-
gether and, whenever possible, effect given to all their
provisions. Dawson County v. Clark, 58 Neb. 756. The
sections of the statute appealed to by relator in this
case also provide for the payment of judgments against
counties and school districts by the same method of taxa-
tion, and yet it will not be seriously contended, we ap-
prehend, that county authorities may, by mandamus, be
compelled to levy a tax in excess of the constitutional
limitation of 15 mills on the dollar. These sections have
in this respect been construed, and it is held that the
constitutional limitation must be respected. Chase County
v. Chicago, B. & Q. R. Co., 58 Neb. 274; Deuel County v.
First Nat. Bank, 30 C. C. A. 30; State v. Weir, 33 Neb.
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35. Nor ought it to be urged, in the face of prior decisions,
that a school district against which a judgment has been
obtained may be compelled to levy a greater tax than 25
mills on the dollar, which is the statutory limitation for
all purposes, with certain specified exceptions, even
though such judgment remains unsatisficd because the
limit of taxation has been reached in meeting other de-
mands. Dawson County v. Clark, 58 Neb. 756. With these
observations in mind, we, in addition to what has hercto-
fore been said, proceed to a very brief discussion of the
relator’s rights as we conceive them to be in the present
controversy.

It is agreed that the judgments owned by the relator
represent an adjudication of the liability of the city of
Broken Bow, for sums due as hydrant rental or for water
supply for fire protection furnished by the water works
company to the city, under an ordinance enacted for that
and other purposes, and under which the water works
company is operated. It is further stipulated that the
municipality, ever since entering into the contract out of
which the judgments grew, has each year levied, collected
and paid to the water works company a tax of 7 mills on
the dollar valuation of the taxable property of the mu-
nicipality and that the 10 mill levy for general purposes
had also been exhausted. It is the contention of the city
authorities that such levies have exhausted their power
of taxation for water supply under the city’s contract
with the water works company and that no furtber nor
greater sun nor tax can be lawfully required, and it was
upon this ground that the relator was denied the relief
demanded by the former opinions and judgment of this
court. The statute under which the water company was
authorized to construct its water works and enter into
contract with the city, binding it to pay hydrant ventals,
being the charter act governing cities of less than 5,000
population. and villages, in conferring such powers upon
the municipalities included  within  its scope, among
other things, provided by subdivision 15, of scction” 69,
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chapter 14, Compiled Statutes, 1887, that such cities or
villages. shall have power to make contracts with, and
authorize any person, company or corporation to erect
and maintain a system of water works and water supply,
and to furnish water to such city or village, and to levy
and collect a general tax, in the same manner as other
municipal taxes may be levied and collected, to pay for
water furnished such city or village, under contract, to
an amount not exceeding 7 mills on the dollar in any one
year, in addition to the sum authorized to be levied under
subdivision 1 of that section, and that all taxes raised
under this clause shall be retained in a fund known as a
“water fund.” '

By subdivision I of this same section, such municipali-
ties are authorized to levy taxes for general revenue pur-
poses not to exceed 10 mills on the dollar in any one year,
and by subdivision II, to levy any other tax or special
assessment authorized by law. These several provisions,
together with the sections hereinbefore referred to with ref-
erence to the levying of taxes to pay judgments, all relate
to the powers and limitations of cities of the class under
consideration to levy and collect taxes, and should, as
we have observed, be construed together, and effect be
given to all if possible. Not only does the statute limit
the amount which may be levied for hydrant rentals or
water supply to a sum not exceeding 7 mills on the dollar
valuation of the taxable property, but also the ordinance
under which the Broken Bow Water Works Company
obtained its franchise and acquired its rights agaiust the
city for such rentals provides for the number of hyrants
and the price per hydrant which shall be paid by the city
as such rentals and in express terms declares that a suffi-
cient tax, not exceeding 7 mills on the dollar, shall be
levied and collected annually upon all taxable property
upon the assessment roll of said city, to meet the pay-
ments under this ordinance when and as they shall re-
spectively mature during the existence of any contract
for hydrant rentals, and shall be levied and kept as a
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separate fund known as the “water fund,” and shall be
irrevocably and exclusively devoted to the payment of
hydrant rentals under this ordinance, and shall not be
otherwise employed. Under these restrictions and limi-
tations as to the authority and power of the city officers
to levy a tax for water supply or hydrant rentals, and the
amount of taxes that may be levied for general purposes
in any one year, may it be said that the relator is never-
theless entitled to a writ compelling the respondents to
levy an additional tax under the provisions of the sections
first mentioned, sufficient to pay the judgments obtained
by the water company against the city, which are con-
fessedly debts for water supply or hydrant rental arising
under the contract and ordinance heretofore referred to?
The answer must, we are satisfied, be in the negative, as it
has been in the past as evidenced by the judgment entered
in the cause.

The sections of the statute invoked as giving to the
relator the right to an additional levy, now that his claim
has been reduced to judgment, will not bear the construe-
tion sought to be placed upon it, and will not justify the
unrestrained licensing of the taxing power of the muni-
cipality because, forsooth, a judgment has been obtained
on a claim which otherwise, admittedly, would not entitle
the relator to the relief now demanded. A construction
of the sections of the statute relied on, as contended for,
can not be accepted as giving the right to the relator to
compel a levy of any tax necessary to pay the judgments,
regardless of the nature of the indebtedness or the limita-
tions, constitutional or statutory, placed on the taxing
authorities. These .sections can not be construed as
though standing alone, but must be interpreted in the
light of other provisions having a direct bearing on the
same subject and, when so interpreted, must be given
such force and effect as will follow such a construction.
The legislative intent manifestly was to enforce the pay-
ment of a judgment by a levy of tax within statutory and
constitutional restrictions and limitations, and not be-
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yond and outside of them. These sections can not have
the effect of rendering nugatory well defined limitations
on the taxing powers of a municipality.

In State v. City of Wahoo, 62 Neb. 40, it is decided,
unequivocally, by this court that city authorities can not,
be required by mandamus to levy a tax for water supply
‘in excess of the limit of such tax existing at the time of
the contract. If the judgment in the present case par-
takes of the same nature and belongs to the same class
of indebtedness as would a claim arising on a contract
not yet reduced to judgment, then the decision just cited
becomes controlling and must necessarily preclude the
relator from recovering in the present case. 'That the
same rule is alike applicable to both cases is, we think,
well settled on both principle and authority. A reading
of subdivision 15 of section 69, supra, renders it manifest
that the provision therein found as to the amount of
taxes which may be raised, is a limitation of the power
of city authorities to levy a tax for water supply purposes.
It is granted as an additional power to that authorizing
a levy of 10 mills on the dollar for general purposes. It
expressly limits the tax for water supply to a rate not
‘exceeding 7 mills on the dollar. Beyond this the city
authorities have no power to go by contract or otherwise.
This limitation of power was known to the water works
company. It was incorporated in the ordinance under
and by which their rights are measured and determined.
Accepting, as we do for the purposes of this case, the con-
clusiveness of the judgment rendered against the city,
the fact, nevertheless, remains that, for the satisfaction
of the indebtedness arising under the contract for water
rentals and the judgment obtained therefor, and in
determining the relator’s rights in the premises, re-
course must be had to the power conferred by subdivision
15 of section 69, which limits the tax rate to 7 mills on
the dollar. It would be strange, indeed, if, in the face of
such limitation of the power of taxation, the city au-
thorities might enter into a contract creating an un-
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limited liability and, by reducing the demand to judgment,
give them unrestrained power to levy a tax of any sum
necessary for its satisfaction. This would be accomplish-
ing by indirection that which could not be done directly
and which, generally speaking, is not allowable. The legis-
lative policy was, undoubtedly, as it is in matters of taxa-
tion generally, to limit the power of the taxing authori-
ties within reasonable bounds, and to protect the property
of the taxpayer against extravagance, incompetency or
corruption in the management of the affairs of the cor-
poration, by suitable restricfions on the power of tuxation.

The authorities are quite uniform to the effect that a
judgment against a municipality has the effect, only, of
an audited claim or demand. Tt establishes the amount
legally due, but gives no new right in respect of the means
of payment. United States v. County of Macon, 99 U. S.
582; Supervisors of Carroll County v. United States, 85
U. 8. T1; United States v. County of Clark, 95 U. S. 769.
In Grand Island & N. W. R. Co. v. Baker, 6 Wyo. 369, 34
L. R. A. 835, it is pertinently observed by Potter, J.:
“As the statute with respect to a judgment does not fix
its class, and does not authorize a special tax irrespective
of statutory or constitutional limitation, it is obvious
that we must have recourse to the claims themselves to
determine to what class the judgment belongs, and whether
any limit is imposed upon taxation, by which they may
be enforced. The application of the converse of this
proposition has not been infrequent. In the case of Ralls
County Court v. United States, 105 U. 8. 733, 26 L. ed.
1220, the court said: ‘While the coupons are merged in
the judgment, they carry with them into the judgment all
the remedies which in law formed a part of their contract
obligations, and these remedies may still be enforced in all
appropriate ways, notwithstanding the change in the form
of the debt” This language was used in a cause wherein
it was sought by mandamus to compel the levy of a tax to
pay a judgment. The opinion in that case also recognizes
that courts are powerless to require a tax to be levied
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even to pay a judgment in excess of the constitutional or
legislative limitation upon the taxing power.”

It is urged that Dawson County v. Clark, supra, is au-
thority for the position taken by relator and justifies the
relief prayed for. We hardly think that case, at least
those points decided therein which are now urged upon
our attention, is authority supporting the contention of
relator in the case at bar. In the case just mentioned, the
court was considering the force and effect of article VI,
chapter 77, Compiled Statutes, when construed in con-
nection with subdivisions I and II of section 69, chapter
14, and, when so construed, it was held that subd1v1smn
1T of said section 69 operated as an enlargement of the
restrictions contained in subdivision I, and that article
VI, chapter 77, authorized the levy of a tax to satisfy
judgments against the municipality because of the pro-
visions of the second subdivision. It was there determined
only that power is conferred by article VI to levy taxes
to pay judgments rendered against the corporation, and
that this might be done even though the maximum amount
of taxes authorized by statute to be assessed for general
corporate purposes had been imposed. No discussion or
consideration was given to the question of whether the
nature of the claim on which the judgment was based was
such as to come within some constitutional or special
statutory limitation of the taxing power. The judgment
there considered, and the claim upon which based, ap-
pears not to have been of the nature and character of the
one here under consideration. It would probably be diffi-
cult, if not futile, for us to undertake to determine every
character of demand reduced to judgment that might
justly be satisfied by a special levy of taxes, in addition to
other levies authorized by law, under the provisions of
article VI, chapter 77. To illustrate, it may be suggested
that a judgment for a tort obtained against a city might
very properly be satisfied by a levy under the provisions
of these sections, regardless of the amount of the levy for
general purposes. Other lawful demands reduced to judg-



10 NEBRASKA REPORTS. [VoL. 71

John v, Connell.

ment readily suggest themselves to one’s mind as of like
character. - When, however, these sections are construed
in connection with other sections of the statute or of the
constitution, and such other provisions operate as a limi-
tation of the power of taxation for a particular purpose
or purposes, as we are constrained to hold the statute
relating to the levy of a tax for water purposes does in
this case, then an entirely different proposition is pre-
sented and a different principle must be applied. The case
at bar, in principle, is more nearly analogous to that por-
tion of the decision in Dawson County v. Clark, wherein
it is held that section 11, subdivision II, chapter 79 of the
Compiled Statutes, 1899 (Annotated Statutes, 11039),
limits the amount of taxes which may be imposed by a
school district to 25 mills on the dollar, and, where the
maximum amount has been levied, an additional tax to-
pay a judgment can not be levied, notwithstanding the
provisions of article VI, chapter 77. Applying the prin-
ciple thus announced to the case at bar, as we think should
be dome, it follows that the relator is not entitled to the
relief prayed for. Believing that the conclusion hereto-
fore reached is the correct one, the judgment of affirmance
should be adhered to, and the motion for a rehearing de-

nied, which is accordingly done.
REHEARING DENIED.

Davip C. JOHN, APPELLANT, V. WILLIAM J. CONNELL ET
AL., APPELLEES.*

Fep FEBRUARY 4, 1904. No. 9,373.

1. Special Assessments: BOARD OF EQUALIZATION. A levy of a special
assessment of taxes for benefits received by reason of a public
improvement, is not invalidated because the city council, sitting
as a board of equalization under the provisions of section 132, -
chapter 124, Compiled Statutes, 1893, after meeting in pursuance

* See former opinions, 61 Neb. 267 and 64 Neb. 233.
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of a regularly published notice and organizing’ for the purpose
of equalizing such special assessment, correcting errors, etc.,
take a recess before the expiration of the time mentioned in the
notice and prescribed by statute, provided, the city clerk or
some member of such board shall be present to receive com-
plaints, applications, etc.,, and give information; and providing,
no final action is taken except by a majority of the members of
such board in open session. Medland v. Linton, 60 Neb. 249, dis-
tinguished.

2. : . Where a board of equalization, in pursuance of
published notice, meets at the office of the city clerk, organizes,
transacts some business and then takes a recess; subject to the
call of the chairman before expiration of the time mentioned in
the notice, it will be presumed that the city clerk remained
present at his office during the time stated to receive complaints,
give information, ete, in conformity with the provisions of said
section.

8. : -: FINDING. A finding by the board of equalization
that all real estate on which special assessments are levied, “are
specially benefited and shall be assessed for the full cost of con-
struction of such sewers according to the feet frontage,” is not
so fatally defective as to the requirements of a finding of uni-
formity as to invalidate the special assessment and render it
subject to collateral attack.

4.

: NoTiceE. The requirement of the statute that notice
of the sitting of the board of equalization shall be published
in three daily papers for a specified period of time, is met by
the publication of such notice in two daily papers printed in
the English language and one daily paper printed in the German
language, when these are all the daily papers published in the
city where the special assessment is to be made.

APPEAL from the district court for Douglas county:
CLINTON N. PoweLL, JUDGE. Reversed in part,

H. P. Leavitt, for appellant.
Connell & ITves, contra.

HoLcoMms, C. J.

The present litigation, which has dragged its weary
length over a considerable period of time, has, as we view
the record, become restricted to an inquiry relating solely
to the validity of a certain special assessment of sewer
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taxes on the real estate involved in the controversy, for
benefits received. In the first opinion of the court, the
question not being fully and clearly presented, it was held
that no sufficient objection was shown to render the taxes
invalid. On a rehearing before oné of the departments of
the commissioners, granted solely to investigate further
this one question, the subject was inquired into and
the special assessment of sewer taxes was held invalid and
unenforceable on two grounds. One ground was that the
board of equalization, required to pass upon and adjust
special assessments of this character, was not shown by
‘the record to have held a session at the time and place
given in the publi.lied notice, as required by statute, and
that the proceedings thereafter had were thereby invali-
dated. The other ground was that there was no finding by
the board of equalization that the benefits to be derived
from the public improvement were equal and uniform as
to all the lots and tracts to be affected, as is required by .
statute. A reinvestigation of the case, having these two
questions specially in view, results in a contrary conclu-
sion to that last expressed.

On the first point, the opinion last prepared follows
Medland v. Linton, 60 Neb. 249. That case, however, is to
be distinguished, because the special assessment in the
case at bar was made under a statute materially differing
from the one construed in the Medland case. The original
statute provided unequivocally and without qualification
that the board of equalization must hold a session for at
least one day, between the hours of 9 A. M. and 5 P. M.,
to correct errors, hear complaints, adjust inequalities,
etc., before a special assessment for a public improvement
counld be levied. Following prior decisions, it was decided
in the Medland case that the record must affirmatively
show the holding of such a meeting in pursuance of a
published notice, at the place and for the time stated, and
that such proceeding was an essential condition to a valid
exercise of the taxing power. The statute as thus con-
strued was afterwards amended (sec. 132, ch. 12a, Com-
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piled Statutes, 1893), so that, when the action was taken
in the case at bar which is complained of, this section of
the statute, among other things, provided:

“When sitting as a board of equalization, the council may
adopt such reasonable rules as to the manner of present-
ing complaints and applying for remedy and relief as shall
seem just. It shall not invalidate or prejudice the pro-
ceedings of su¢h board that a majority of members thereof
do not, after organization by a majority, continue present
at the advertised place of sitting, during the advertised
hours of sitting. Provided, the city clerk or some member
of said board shall be present to receive complaints, ap-
plications, etc., and give information; and Provided, no
final action shall be taken by such board except by a ma-
jority of all the members elected to the city council, com-
prising the same and in open session.”

The record in the case at bar shows that, in pursuance
of a regularly published notice, the council met as a board
of equalization at the office of the city clerk and duly or-
ganized by clecting a chairman. The record then discloses
that the call or notice of its meeting was incorporated as
a part of the proceedings; several petitions were received
from property owners relating to-other property than that
here involved, and action taken thereon, the nature of
which is not disclosed by the record. It is then recited:
“Motion: That board take a recess subject to call of the
¢hairman. Attest. John Groves, City Clerk.”” The next
meeting of the council as a board of equalization was held
on August 11 following, at which time, final action was
taken on the special assessment complained of, together
with numerous other matters then pending before the
hoard. The record, as we construe it, affirmatively shows
that a majority of the council sitting as a board of equal-
ization met and organized, at the thne and place, and iu
pursnance of the regularly published notice, and met at
the office of the city clerk, who was present to record the
proceedings of the board and perform his duties as such.
Some business properly pertaining to the meeting was
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transacted. Just how long, or covering what period of
time, the board remained in session is undisclosed by the
record. After the transaction of all or someé of the busi-
ness then before it, the board took a recess, subject to the
call of the chairman. It is not necessary, says the statute,
that.a majority of the board continue present after they
have regularly convened and organized, provided the city
clerk or some member of said board shall <he present to
receive complaints, ete., and provided that final action be
taken only by a majority and in open session. The record,
we are of the opinion, discloses with sufficient certainty
that these provisions of the statute have been complied
with. Obviously it was deemed by the legislature suffi-
cient if, after convening and organizing as a board of
equalization, at the time and place provided in the notice,
either the clerk or a member of the board should be pres-
ent, at the place and during the time advertised for the
‘presentation of complaints, petitions, etc., to receive such
complaints, applications, etc., and give to such party any
needful and proper information.

May we assume, without doing violence to the rule re-
quiring the record to show affirmatively compliance with
all essential conditions to a valid exercise of the taxing
power, that the city clerk was present at the place of meet-
ing of the board, which was his office, during the hours of
the day mentioned, to wit, from 9 A. M. to 5 P. M., to
receive applications, complaints, and give information,
ete., as the proviso of the section referred to says may be
. done? The question must, we think, be answered in the
affirmative. Here is an important city officer of a city of
the metropolitan class, present at his office as a clerk of the
board of equalization and to perform all duties that de-
volve upon him as such clerk. Manifestly it was his duty
to receive complaints, if any were presented; and the
statute says, in effect, that the board of equalization may
convene and organize, and, if the clerk or a member of the
board shall be present to receive complaints during the
hours of their meeting, their personal attendance i§ not
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otherwise required. We are quite well satisfied that no
violence is done to any legal presumption, nor to the rule
adverted to, in saying that substantial compliance with
the section of the statute we are dealing with is disclosed
by the record; and that the tax complained of can not be
successfully impeached, because of the action of the board
of equalization in the manner of proceeding, while equaliz-
ing the special assessment complained of. It is conclu-
sively shown by the record that all orders, findings and
other action taken affecting substantially the special as-
sessment, the validity of which is challenged, was done by
a majority of the board while in open session.

On the other point, the record recites as a part of the
proceedings of the board of equalization that: “Having
fully and carefully considered all complaints or objec-
tions, both written or verbal, and having examined the
property adjoining and adjacent to said improvements,
and having full and personal knowledge of the character
of the said improvements and the special benefits to such
property respectively by reason of said work;

“And whereas it appears that due notice of the sitting
of the council as such board of equalization of date July
13, 1891, was duly published in the daily papers of the
city as required by law;

“Therefore, be it resolved, * * * That all lots and
real estate abutting on or adjacent to sewers in sewer
districts aforesaid are especially benefited, and shall be
assessed for the full cost of construction of said sewers
according to their feet frontage and the usual scaling
back process to the depth of said districts as created.”

Although informal and not in strict conformity with
the statutory requirement, we see no valid reason for say-
ing the finding is insufficient and does not meet the de-
mand of the statute requiring a finding that the benefits
are equal and uniform as to all the property to be affected
by the improvement. The finding that the property is
specially benefited and should be assessed for the full
cost of construction according to feet frontage, is tanta-
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mount to a statement that the benefits are equal and uni-
form. If the property is benefited according to the feet
frontage, it would seem that the benefits are equal and
uniform. In Portsmouth Savings Bank v. City of Omaha,
67 Neb. 50, where a similar question was being investi-
gated, the soundness of the views expressed in the last
opinion in the case at bar on this point was scriously
questioned, and it was argued that if error was committed
in this regard, it should have been corrected by a direct
proceeding and not by a collateral attack. In the Ports-
mouth Savings Banlk case, it is held that a finding that the
property is benefited “to the full amount in each case of
said proposed levies,” meets the requirement of the statute
as to a finding of uniformity, as against an attack by
injunction proceedings. The objection is, we are satisfied,
untenable, and if the finding may be regarded as subject
to attack collaterally, it is in the present case not so fatally
defective as to invalidate the tax thereafter levied.

It is also argued by appellant, and it seems proper here
to refer to the matter, that the notice of the mecting of
the board of equalization was insufficient because of the
manner of publication.

Onc of the sections of the charter act governing cities of
the metropolitan class (sec. 85, chap. 12¢. CCompiled Stat-
utes, 1893), provides, that the notice of the sitting of the
board of equalization shall be given by publication in three
daily papers of the c¢ity. The record discloses that there
are but two daily papers published which are printed in
the English language, and one in the German language.
The notice in the case at bar, it appears, was published
" in all three of the papers mentioned, being printed in the
German langnage in the German paper. It is quite true
that, ordinarily, a publication of a legal notice in a foreign
language, when not expiressly authorized by statute, would
not be a valid notice. In the instant case, however, we think
an exception arises. The requirement of the rule as to pub-
lication of notice in the English langnage is met by the
publication in both dailies printed in that language, they
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being all the daily publications in the city printed in Eng-
lish. The legislature hardly contemplated an impossibility,
nor that a publication of the notice in English in a German
daily paper should be had in order to comply with the
statutory requirement. We are not disposed to adopt such
a construction. The object of the notice by publication is
to give the greatest possible publicity. This can best be
accomplished by the notice being printed in the German
language in the German paper, when that publication must
be resorted to in order to publish the notice in three daily
papers. Its readers of course are accustomed to the use
of the German language. If published in the English lan-
cuage, the notice would no doubt, in a large measure, fail
of its purpose. If in the English langunage, a large number
of the readers of the paper would not get the benefit of the
notice which the law intends. The objection is not re-
garded as tenable. The judgment last rendered in this case
is vacated and set aside, and the one rendered February 6,
1901 (61 Neb. 267), reinstated and adhered to.

JUDGMENT ACCORDINGLY.

LEwis C. OLMSTED ET AL. V. IsAAC W. EDsoN.
FILED FEBRUARY 4, 1904. No. 13,196.

1. County Judge: DeprosITions: Powrr To CommIT WITNESS. A county
judge in this state has the same jurisdiction and powers in
taking depositions that are conferred by law upon a notary
public, including full authority to commit a witness for refusing
to be sworn or give testimony in a proper case.

2. False Imprisonment: PETITION. A petition against a county judge,
or a notary public, to recover damages for false imprisonment,
based on such a commitment, must allege facts, not conclusions
of the pleader, from which it appears that the officer proceeded
without jurisdiction, or that the evidence sought to be elicited
from the witness was of such a mature as to justify his refusal
to testify.

39
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3. Petition: DEMURRER. Petition examined, and held that a general
demurrer thereto was properly sustained.

ERROR to the district court for Webster county: Ep L.
ApAMS, JUDGE. Affirmed.

L. H. Blackledge, for plaintiffs in error.

J. M. Chaffin, J. R. Mercer, J. 8. Gilham and Bernard
McNeny, contra.

BARNES, J.

This was an action to recover damages for an alleged
illegal or false imprisonment. The suit was brought in
the district court for Webster county, and the allegations
of the petition were in substance as follows: That the de-
fendant, Isaac W. Edson, was the county judge of Webster
county, Nebraska; that the plaintiffs were, and had been
for more than thirty years, husband and wife; that they
resided in the vicinity of Inavale, and were well known to
the defendants, as well as throughout a large part of Web-
ster county; that on July 12, 1902, the defendant Ayers, as
plaintiff, filed his petition and commenced his action in
the district court for Webster county against the plaintiffs,
and one Adelbert I. Walker, as administrator of the estate
of Allen T. Ayers, deceased, and caused a summons to be
issued therein for the defendants, the plaintiffs herein,
only, and caused the said summons to be served on them,
the answer day therein being fixed on August 11, 1902; that
at the time of the acts complained of, no other summons
had been issued in that action, and no appearance or other
pleadings of any nature had been filed therein; that the
defendant, Ayers, delivered said summons to the sheriff of
Webster county for service, and also delivered therewith
to the said officer a notice in customary form, stating that
on July 15, 1902, the plaintiff in that action would take
the depositions of the plaintiffs herein at the office of Fred
E. Maurer, in Red Cloud, Webster county, Nebraska, and
caused said notice and summons to be served on the plain-
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tilfs, and on the 11th day of July caused a subpena to
be issued by the said I'red E. Maurer, as notary public,
and served by the sheriff, commanding the plaintiffs to
appear and give their depositions in said action before
said Maurer as a notary public; that the plaintiffs ap-
peared before said officer and made known to him that
they were, and for many years had been, residents of
Webster county, and that they had no present intention
of absenting themselves therefrom, either permanently or
temporarily ; that neither of them was aged, sick or infirm
so as to interfere with their being present and giving testi-
mony at the trial of said cause; that no order of the dis-
trict court or a judge thereof, authorizing or permitting
the taking of their depositions, had been asked for or
obtained ; that the attempt to take their said depositions
was not in good faith, but for the purpose of harassing and
vexing them; that they were husband and wife, and that
they each objected, on that ground, to either of them being
required to be sworn or affirmed, or become or testify as
witnesses on behalf of the plaintiff in said cause; that they
thereupon refused to give their depositions; that the plain-
tiff Ayers, one of the defendants herein, requested the
notary to commit the plaintiffs for contempt, which re-
quest was refused; that afterwards, on July 21, 1902, the
defendants, Ayers and Edson, agreeing together, and well
knowing the facts, maliciously, for the purpose of further
harassing the plaintiffs, and illegally compelling them to
give their depositions in said cause, caused another notice
to be issued and served on them for the purpose of taking
their depositions in behalf of said Ayers, in said cause, at
the office of the defendant Edson, county judge, who there-
upon issued a subpeena requiring the plantiffs to appear
and give their testimony by deposition in conformity with
such notice, which subpena was duly served on the plain-
tiffs who, in obedience thereto, appeared before said county
judge and made known to him substantially the same facts
which had been made known to the notary publie, and
which facts and objections were reduced to writing, sworn
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to and filed by each of the plaintiffs with the said county
judge; that they thereupon again refused, for said reason,
to submit or give their depositions before said judge as wit-
nesses on behalf of said Ayers; that thereupon the defend-
ant Edson, on the demand of defendant Ayers, knowingly,
maliciously, arbitrarily and oppressively, without right,
jurisdiction or authority of law, made and entered an
order finding the plaintiffs guilty of contempt in refusing
to give their depositions, and committed them to the com-
mon jail of the county until they should submit to be sworn
or affirmed and give their depositions in said cause as wit-
nesses for the plaintiff therein, which order was under the
seal of said court, and a copy thereof was delivered to the
sheriff of said county, who was the jailer, and by reason
thereof the plaintiffs were committed to the common jail
of said county and there confined for the space of 6 days, at
the end of which time they were discharged upon the writ
of habeas corpus by the judge of the district court for said
county because said imprisonment was illegal; that by
reason of said imprisonment plaintiffs suffered severe pain,
anguish of body and mind, shame, humiliation and dis-
grace; that they also incurred a great expense, to wit,
$150 for traveling expenses, attorney’s fees and expense
in defending said proceedings and procuring their dis-
charge; that, by reason of all of which, they had been dam-
aged in the sum of $10,000, for which sum they prayed judg-
ment.

Defendant Nathan A. Ayers was not served with a sum-
mons, and did not appear in the case, so the action pro-
ceeded against the defendant Edson, alone. 'When the case
came on to be heard, defendant moved to strike out that
part of the petition which recited the proceedings before
the notary public, and his motion was sustained. He there-
upon filed a general demurrer to the petition, which was
also sustained. The plaintiffs elected to stand on their
petition, and a judgment of dismissal was entered against
them, from which they prosecuted this proceeding in error.

It is contended that the court erred in sustaining de-
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fendant’s motion to strike, for the reason that the matter
stricken from the petition was necessary to show malice,
and that it was referred to later on in the pleading as hav-
ing been substantially stated to the defendant in the plain-
tiffs’ objections to being sworn. In our view of the case it
is unnecessary to determine this question.

It is also contended that the court erred in sustaining
the demurrer to the petition and in dismissing the action,
and this assignment of error is the vital question presented
for our consideration. If the petition stated a cause of ac-
tion before the motion to strike was sustained, it was error
to sustain said motion. On the other hand, if the petition
did not state facts sufficient to constitute a cause of action,
then the ruling on the motion was error without prejudice.
We will therefore examine the petition as it was filed, and
determine whether or not it stated a cause of action. It
will be observed that the gravamen of the plaintiffs’ peti-
tion was the act of the alleged illegal or false imprison-
ment on the part of the defendant Edson. It may be
stated at the outset that, in order to state a cause of action
in such a case, the petition must allege facts, not the con-
clusions of the pleader, from which it clearly appears that
the officer acted without jurisdiction, or that the evidence
sought to be elicited from the witness was of such a char-
acter as would justify him in refusing to testify. It is a
familiar rule that a judicial officer, whether of a court of
limited or general jurisdiction, is not liable in a civil ac-
tion for acts performéd in his judicial capacity, if he has
acquired and does not exceed the jurisdiction conferred on
him by law. He is not liable for a mere error of judgment
while acting within his jurisdiction, but he is not protected
if he assumes to act beyond the scope of his authority.
Atwood v. Atwater, 43 Neb. 147.

Section 373 of the code expressly confers jurisdiction
upon probate judges to take depositions. By law, the de-
fendant had the same power and jurisdiction in that be-
half that is conferred by the statute on a notary public. He
therefore had jurisdiction of the subject matter, to wit, the
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taking of the plaintitfs’ depositions. As such officer he
had the power, when the proper notice was produced and
delivered to him, showing due and legal service thereof
requiring the plaintitfs to appear before him and give their
evidence in the form of a deposition, to issue his subpoena
demanding their attendance at the time and Place specified
in said notice. This the petition alleges was regularly,
done. Tt is stated thercin that when the plaintiffs ap-
peared before the defendant as such officer, they refused to
be sworn or testify. The excuse given for such refusal was
that they were husband and wife, and as such could not be
compelled to be witnesses one against the other. Tt was
further claimed that the facts authorizing the taking of
their depositions did not exist. It appears from the peti-
tion that the action in which they were required to testify
was one against themselves and a codefendant of the name
of Adelbert I. Walker, as administrator of the estate of one
Allen T. Ayers, deceased. It is not alleged that the evi-
dence sought to be elicited from them and preserved in the
form of depositions was not against their codefendant, or
was- evidence sought to be elicited from one of the plain-
tiffs against the other. The proper and orderly thing for
them to have done was to have taken the oath as witnesses
and if, by the questions propounded, it appeared that the
answers would constitute evidence by the one against the
other, to have then made the proper objections which, un-
doubtedly, would have been sustained. The plaintiffs had
been duly served with a summons in the case in which it
was sought to take their evidence; notice of the time and
place for taking their depositions had been regularly served
and returned to the officer before whom they were to be
taken, and the plaintiffs as the witnesses named in such
notice were regularly before him at the appointed time and
place. In short, all the steps essential to confer jurisdic-
tion on the defendant as such officer to take their deposi-
tions had been duly taken. Plaintiffs’ contention that
such jurisdiction was ousted hy a showing that none of the
grounds enumerated in section 372 of the code for using
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the depositions on the trial of the case existed at the time
it was sought to take them, is untenable. That section is
not a limitation on the right to take depositions, but on
the right to use them on the trial of the case; that it is
not essential that the reasons which permit their use at
the trial should exist when they are taken, is obvious from
the fact that one of such reasons is, that the witness is
dead. As bearing on this point see Wehrs v. State, 132
Ind. 157, 31 N. E. 779; In re Abeles, 12 Kan. 451. That
the witnesses were parties to the action in which the deposi-
tions were sought to be taken does not strengthen the
plaintiffs’ case, but rather weakens it, when it is remem-
bered that taking the depositions of a party is the only
substitute we have for a bill of discovery under our prac-
tice. Besides, so far as giving testimony is concerned, par-
ties to the action are on precisely the same footing as other
witnesses. Neither was the jurisdiction of the officer
ousted by showing that the witnesses were husband and
wife, and that the depositions were for use in an action to
which they were both parties. It is true, generally speak-
ing, that the husband can not be a witness against the wife,
nor the wife against the husband, but each may be called
as a witness for or against himself or herself; and it may
have been the intention of the party taking the depositions
to use such evidence against the party giving it alone.
No presumption arises from the facts presented by the
petition that it was the intention of the party seeking to
take the depositions to use the evidence of either of the
witnesses against the other. The officer having jurisdiction
of the subject matter and of the parties, had full authority
to commit the plaintiffs for their refusal to be sworn and
give testimony. Dogge v. State, 21 Neb. 272; In re Abeles,
supra.

It follows that the petition did not state facts sufficient
to constitute a cause of action, and the demurrer thereto
was properly sustained. This view of the case renders it
unnecessary for us to pass on the ruling of the trial court
on the motion to strike.
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For the foregoing reasons, the judgment of the district
court is
AFFIRMED.

GEORGE W. MAURER V. STATE OF NEBRASKA, EX REL. GAGE
COUNTY.

Fuep FESRUARY 4, 1904, No. 13,326,

Mandamus: PuBLic OFFICER: RETENTION oF MONEYS. When one, whose
term as a public officer has expired, has made full, complete and
truthful report of the public moneys which came into his hands
during his incumbency, and of the disposition which he has
made of them, but retains some of them under a claim of right,
alleged to be unlawful, mandamus is not a proper action by
which to litigate the claim.

ERROR to the district court for Gage county: CHARLES
B. LETTON, JUDGE. Reversed and dismissed.

R. W. Sabin, Griggs, Rinaker & Bibb and Hazlett &
Jack, for plaintiff in error.

H. E. Sackett, H. E. Spafford and A. H. Babcock, contra.

Awmss, C.

This is a proceeding in error to reverse the judgment of
the district court granting a peremptory writ of man-
damus. The nature of the litigation is sufficiently dis-
closed by a stipulation contained in the record and which
sets forth all the facts considered on the hearing as fol-
lows:

“It is hereby stipulated that for the purposes of the trial
_in this case, that in conjunction with the facts stated in
the alternative writ and answer, the following facts are
true:

“lst. The respondent reserves the right to object to
any evidence on the ground that the writ does not state
facts sufficient to constitute a cause of action or to grant
the relief prayed for therein.
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«2d. It is stipulated that the respondent received as
fees of the county treasurer’s office of Gage county, Ne-
braska, for the two years of 1898 and 1899, the total sum
of $7,736.92; and out of this amount he retained the sum
of $6,000 as his personal salary, and the balance of
$1,736.92 he credited to the gemeral fund of the county,
and out of the general fund of the county he paid the help
of the office during said two years the sum of $3,125.68,
and that said amount was actually paid said help, and
that said help was necessary for the running of said office,
and that said office was run in an economical manner.
That said salary of $6,000 and said sum of $3,125.68 paid
help, exceeded the fees and commissions of the said office
of county treasurer for said two years and term the sum
of $1,388.76.

“3d. It is stipulated that the respondent as such treas-
urer made quarterly statements to the county clerk of
said county in accordance with the statute, and that twice
a year in accordance with law he filed a semiannnal set-
tlement statement with said county clerk showing, among
other things, the amounts paid, time, and the manner in
which the clerks and assistants were paid, and that the
county board of said county approved the acts, doings,
reports and statements of said respondent and made the
same a matter of record in their public meeting as a
board, by adopting a report in substantially the following
form: :

“ That said George W. Maurer, county treasurer, has
reported all collections made, also canceled all vouchers
on hand for disbursements made; he has satisfactorily
accounted for all moneys due to balance accounts, either
by cash on hand, or balances due in the various banks of
deposit.” ”

Stipulation of Facts as to Second Term of 1900 and 1901.

«1st. It is stipulated that the respondent received as

fees and commissions of the county treasurer’s office of
Gage county, Nebraska, for the two years of 1900 and 1901,
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the total sum of $8,426.04; and out of this amount he re-
tained the sum of $6,000 as his personal salary, and the
balance of $2,426.04 he credited to the general fund of the
county, and that out of the general fund of the county he
paid the help of the office, during said two years, the sum
of $4,362.64, and that said amount was actually paid said
help as authorized by the county board of said county,
and that said help was necessary for the running of said
office, and that said office was run in an economical man-
ner. That said salary of $6,000 and said sum of $4,362.64
paid said help, exceeded the fees and commissions of said
office of county treasurer for said two years and term by
the sum of $1,936.60.

“2d. It is stipulated that the respondent as such treas-
urer made quartcrly statements to the county clerk of
said county in accordance with the statute, and that twice
a year in accordance with law he filed his semianhual
statements including vouchers, showing receipts and dis-
bursements of his office, and conditions of his office, and
how his salary, and how, and the amount and manner in
which the clerks and assistants of his office were paid,
with the county clerk of said county, and that he had a
semiannual settlement with the county board of said
county for the year of 1900, and that his accounts, state-
ments and reports were adopted and approved, and made
a matter of record by said hoard in open session in sub-
stantially the following language at the first and second
semiannual settlements:

“‘That said George W. Maurer, county treasurer, after
carefully checking up his office and reports, receipts and-
disbursements together with the funds on hand, and in
the different county depositories, find the same correct,
and compares with the semiannual report of said George
W. Maurer.’

“3d. It is further stipulated that the county board did
not adopt the semiannual statements of the respondent
filed for the year of 1901, which last semiannual statement
-was similar to the ones filed in the year 1900.
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“4th. Tt is stipulated that as a part of the said sum of
$1,936.60, paid out to clerks and assistants in said office
in excess of fees and commissions for the years 1900 and
1901 of the second term, $657.56 were retained by said
treasurer in the year 1901, and paid to said clerks and
assistants.

«5th. It is further stipulated that on March 5, 1902,
J. R. Plasters, the county clerk of Gage county, Nebraska,
in conformity with instructions from the county board,
made a demand on the respondent for the sum of $3,325.36,
and on March 7, 1902, said respondent delivered to the

‘relator the following communication in reply to said
demand:

« o the County Board of Gage County, Ncbruska, and to
J. R. Plasters, County Clerk.

“« (GENTLEMEN: Your communication of the 5th of
March, 1902, demanding of me the sum of §3,325.36 of
moneys retained by me for service rendered by help in my
office for the years 1898, 1899, 1900 and 1901 is received.
In answer I will say there seems to be a difference of
opinion between the board and myself as to the law in
relation to the payment of help in the office of county
treasurer which the county board has found necessary
for the running of the office, and as there has been no
more money retained by me than has actually been paid to
the help in my office, and as T believe under the law I am
entitled to retain, I must in justice to myself decline to
comply with the request and demand of the board, as my
reports and allowances have all been adopted save the last
one of 1901. I will say, however, that I am prepared to
meet any legal demaund in this matter that it is found I
may further owe.

“ Very truly yours, G. W. MAURER. ”

It distinctly appears from the foregoing recitals that
the respondent during his incumbency of office made full,
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complete and truthful report of all the public moneys
which came into his hands, and of the disposition that
he made of them. The only official delinquency with
which he is charged is the unlawful retention of certain
of such moneys after the expiration of his term of office.
Is mandamus a proper remedy for their recovery? Sec-
tion 646 of the code enacts that “This writ may not be
issued in any case where there is a plain and adequate
remedy in the ordinary course of the law.” Is not this
such a case? This court has held in several cases that a
writ of mandamus may be issued after the expiration of
the term of a public officer, to compel him to make report
of the public moneys coming into his hands during his in-
cumbency and, incidentally, to pay into the treasury sums
so ascertained to be unlawfully retained by him. State v.
Shearer, 29 Neb. 477; State v. Boyd, 49 Neb. 303 ; State
v. Russell, 51 Neb. 774.

In a case where such a report has not been made and
is requisite for the ascertainment of the amount of moneys,
if any, in the hands of the alleged delinquent, there may
be no “adequate remedy in the ordinary course of the law,”
but in a case in which such an uncertainty does not exist,
and in which the amount of the money in the officer’s
hands, and the nature of the claim of right made by him
to its retention, are distinctly and well known, we are
unable to see why an ordinary suit at law is not a plain
and adequate remedy. The above statute must be sup-
posed to mean something, and we presume that among the
objects of its enactment were to preserve to defendants
their constitutional right to a trial by jury in the ordinary
course of the common law, and to protect them from arbj-
trary arrests and penalties such as are the processes
solely made use of to enforce obedience to peremptory
writs of mandamus. The legislature has taken extreme
pains to remove from our law and procedure the last ves-
tiges of imprisonment for debt, and we think the court
can not restore that remedy in direct violation of the stat-
ute mentioned.
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It is recommended that the judgment of the- district
court be reversed and the action dismissed.

HastiNgs and OLpEAM, CC., concur.

"By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the action dismissed.

REVERSED.

CHARLES H. FALSKEN V. FaLLs CITY STATE BANK.
FrLep FEBRUARY 4, 1904. No. 13,307.

Principal and Agent: INSTRUCTIONS.' An agent who, in good faith
and without negligence, acts upon his own understanding of
faulty or ambiguous instructions, is not liable in damages to his
principal, although his interpretation of them may be erroneous.

Error to the district court for Richardson county:
CHARLES B. LETTON, JUDGE. Affirmed.

Francis Martin, Edward Falloon and C. (fillespie, for
plaintiff in error.

Reavis & Reavis, contra.

AMEs, C.

Farrington and Towle were loan brokers doing business
at Falls City in this state. The plaintiff Falsken obtained
through them a loan of $3,500 upon his note and mortgage
upon a tract of land lying in that vicinity. Afterwards he
loaned to Farrington $2,500 upon the note of the latter
secured by collaterals. Falsken lived at Kansas City. On
the 29th day of July, 1899, he transmitted through the
mails to the defendant, the Falls City State Bank, the
Farrington note and collaterals accompanied by the follow-
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ing letter, as a copy of it appears incbrporated into the bill
of exceptions: :

“KANsAs CITY, Mo., July 29, 1899. 914 E. 17 St.
“Falls City State Bank.—Dear Sirs: Inclosed please
find note for $2,540 against I". E. Farrington for collec-
tion and collateral bonds; Note of $2,500 in favor of F. E.
Farrington and two Int. notes or coupons of $15 each
attached to bond. You will give to I. E. IParrington as
soon as my note is settled $2,000, Two thousand, to be paid
Aug. 1-99 on my $3,500 loan and $75 to be paid on same
Int. note also due Aug. 1-99, dated 2-7-95 due in five years.
Send me receipt for $2,000 and Int. note from the said
$3,500 note and mortgage holder against me. Said loan
was made through Farrington & Towle and the balance

$465 less your collection fee send me check.
“Yours truly, : C. H. FALSKEN.”

On August 1, 1899, Farrington satisfied his obligation
with the bank and obtained a surrender of it and of his
collaterals. On the same day, and as a part of the same
transaction, the bank gave him two drafts on a New York
bank for $2,000 and $105 respectively, and remitted to
Falsken at Kansas City by draft $462.60, the aggregate
of the three sums being the amount of the Farrington note.
At or about the same time Farrington’s receipt for the
two thousand dollars, represented by the draft for that
amount, was also sent to Falsken, but by whom is not
certain and we think is immaterial. Farrington, who was
or soon became insolvent, appropriated the New York
drafts to his own use and failed to discharge to any extent
the obligation of Falsken. Falsken is shown to have ad-
mitted in the following October that the receipt had come
to his hands, and he testified that he learned in the follow-
ing February that Farrington had not applied the money
to the payment of the plaintiff’s debt. He thereupon begun
a series of attempts by solicitations and threats, direct
and indirect, to obtain restitution from Farrington, which
were continued through the summer of 1900, but were
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unavailing. He seems not to have expressed any dissatis-
faction with the conduct of the bank until these efforts had
proved futile, although, in the meantime, he conversed
more than once concerning the transaction with the offi-
cers of that institution. i

Sometime in the fall of 1900, the transcript does not dis-
close the date, but apparently in October or November,
Falsken begun this action, alleging a breach of the con-
tract of collection as expressed by the letter of transmis-
sion of July 29, 1899, above copied, and praying judgment
for $2,000 as moneys collected thereunder and not paid
over or accounted for. The petition contains no allega-
tion of fraud or of negligence. The answer, after admit-
ting the contract and the collection of the money, contains
what amounts to a plea of payment to the satisfaction and
with the acquiescence, ratification and approval of the
plaintiff. The reply is, in substance, a general denial of
new matter. There were a verdict and judgment for the
defendant, which this proceeding is prosecuted to reverse.

It will thus be seen that the sole question in the case is
whether the defendant, acting in good faith, is justified by
having paid out the money in the manner in which it did.
The plaintiff contends that it is not, because, although
the letter instructed the bank to pay the sum in contro-
versy to Farrington as soon as it should be collected from
him, it also directed it to send to Falsken a receipt for the
money from the holder of the note and mortgage of the
latter. But the two directions are not necessarily incon-
sistent, the holder was a nonresident, and it is not shown
that the defendant or its officials knew either his name
or whereabouts. The letter calls attention to the fact that
the debt was contracted through Farrington and Towle,
and expressly directs the payment of the money, not to the
holder, but to Farrington, who thus appeared to be en-
trusted with the duty of seeing it applied to the desired
use. It was “to be given to Farrington * * * to be
paid on my loan.” The bank was certainly not charged
with the duty of payment either singly or jointly with Far-
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rington, and if it was intended to be obligated to see to it
that Farrington properly discharged his trust, that intent
was not expressed, but must be inferred solely from the
direction to the defendant to transmit a receipt from the
holder to the plaintiff. The letter would have been liter-
ally complied with, if Farrington had paid the money to
the holder, and obtained his receipt for it and delivered it
to the bank for transmission. Under all the circumstances,
we do not think that it was unreasonable to suppose
that such was its intent, and, if so, the bank can not, of
course, be held for the consequences of Farrington’s de-
fault. The most that can be said, in behalf of the plaintiff,
is that the letter was obscure and ambiguous with respect
to a matter that afterwards turned out to be of vital im-
portance. That it was so was due to the plaintiff’s own
fault or negligence, and he can not, with justice, be per-
mitted to visit its consequences upon one who can not be
accused of fraud or neglect, but, at the most, of an honest
mistake. We do not think it is requisite to invoke the
doctrine of ratification, but the conduct of the plaintiff for
a year or more after he became fully acquainted with all
the facts, tends very strongly to prove that he had the
same understanding of his letter as did the defendant.
It is surprising, if he supposed that his instructions had
been violated to his damage in so large a sum, that he did
not sooner demand reparation from the bank, especially
when he encountered difficulty in obtaining restitution
from Farrington. At all events, we think that the de-
fendant is entitled to the protection of the rule that an
agent who, in good faith and without negligence, acts upon
his own understanding of faulty or ambiguous instrue-
tions is not liable to his principal in damages, although
his interpretation of them may be erroneous. Minnesota
Linseed Oil Co. v. Montague & Smith, 65 Ia. 67, 21 N. W.
184; Pickett v. Pearsons, 17 Vt. 470; Vianna v. Barclay, 3
Cow. (N. Y.) 281.

Such being the case, the verdict is the only one that
would have had support by the evidence, and the consider-
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ation of alleged errors in the progress of the trial is not
required.

It is recommended that the judgment of the district
court be affirmed.

Hastings and OrLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

ELviRa M. ALDRICH ET AL., APPELLEES, V. MARANDA .J.
STEEN ET AL., APPELLANTS.*

Frep FEBrRUARY 4, 1904. No. 13,172.

1. Evidence: DEEDS: MARRIAGE: VALDITY. Evidence held not to
show such total want of understanding, or such mania, affecting
the transactions in question, as to avoid the deeds and marriage
of Seth F. Winch for insanity, in the absence of fraud or undue
influence.

: UNpUE INFLUENCE. Evidence held sufficient to
avoid, for undue influence, the deeds concerning all his property,
of the value of many thousand dollars, made by a frail old man,
who had shown symptoms of dementia, to his housekeeper, with-
out consideration.

3. Statute of Limitations. Where the undue influence is alleged and
shown to have continued to the grantor’s death, 7 years later,
only interrupted by his violent insanity toward the last, and
the control of both person and property of the grantor lasted
to the end, the statute of limitations against an action to set
aside the deeds will not commence to run until his death as
against hig heirs.

4, Marriage: MENTAL CaraciTy. Mental weakness or even unsound-
ness, not proceeding to the extent of inability to contract in
ordinary affairs, will not alone avoid a marriage.

5. Divorce: DECREE: COLLATERAL ATTACK. A decree of divorce ob-
tained without collusion by a defendant on a cross-bill in a suit
begun in a county where neither party resided, but by a resident
of the state, whose motion to dismiss the cross-bill for want’ of

* Rehearing allowed. See opinion, p. 57, post.
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jurisdiction was denied, and who contested its allowance at the
trial but took no appeal, is not open to collateral attack by his
heirs in claiming his property.

AprpPEAL from the district court for Douglas county:
CHARLES T. DICKINSON, JUDGE. Decrece modified.

W. A. Saunders, W. F. Wappich and Smyth & Smith,
for appellants.

Thomas & Nolan, contra.

Hasrtings, C.

This is an appeal from Douglas county. April 21, 1902,
plaintiffs, two of whom were daughters and the third a
granddaughter of Seth F. Winch, commenced suit, alleg-
ing their relationship; that he died February 11, 1899, at
the hospital for insane at Council Bluffs, at the age of 77
years; that plaintiffs are his sole heirs; that the defend-
ant Maranda J. Steen claims to have been Winch’s wife at
the time of his death, and has since married John J. Steen,
who is joined as defendant, for that reason; that the other
defendants claim to have acquired an interest in the land
involved through Maranda J. Steen; alleged that Winch
died seized of the real estate described, situated in Douglas
county, and also of lots in the city of Chicago, and also of
certain lands in Minnesota and of lots in Council Bluffs,
Towa; that on April 22, 1892, Winch conveyed to Mrs.
Steen, then known as Maranda J. Mitchell, by warranty
deed all of the real estate, except some lots in Conncil
Bluffs and one lot in Chicago; that on April 25, Mrs.
" Mitchell reconveyed to him by warranty deed the same
property, and on May 10, 1892, Winch by warranty deed
again conveyed to her the real estate in Douglas county,
subsequently caused to be conveyed to her the property in
Chicago and in Council Bluffs, and in 1893, through one
Foster, conveyed to Mrs. Steen the lands in Minnesota.
That in 1900 Mrs. Steen conveyed a portion of the prop-
erty to Alfred J. Norman, and in 1901 another portion to
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George F. Morton, who on the same day conveyed to the
defendant Gates, and afterwards, in the same year, she
conveyed another portion of the property to George F.
Morton, who conveyed it to the defendant, Mae L. Rice;
that in 1902 Mrs. Steen and her husband conveyed to Mae
L. Rice another portion of the property. It is alleged that
each of the grantees in these conveyances took them with
full knowledge of plaintiffs’ rights; it is alleged that no
title was conveyed by these several deeds, because the
grantees knew of the insanity of Seth F. Winch and of his
incapacity to convey, and, consequently, of the invalidity
of Mrs. Steen’s title. It is also alleged that by a sheriff’s
deed of December 20, 1894, the east one-fourth of lot 16,
in Hawes’ addition to the city of Omaha, was conveyed to
Mrs. Winch for a consideration paid from the money of
Seth F. Winch, procured from him when he was insane
and acting under the undue influence of Mrs. Steen. It
is alleged that in May, 1888, Maranda J. Mitchell took up
her abode in Winch’s house, first as a lodger and presently
as a housekeeper, and remained with him until his death in
1899, in a state of illicit cohabitation and adultery; that
she was 40 years of age when she came and Winch 66;
that they lived together as man and wife, and were so
reputed ; that she was strong mentally and physically and
a woman of prepossessing appearance; that Winch was
feeble, and of feeble and unsound mind; that she acquired,
and always retained, a great influence over him; that he
was the owner of property to the value of about $100,000
in 1888, almost all of which was from time to time trans-
ferred to her; that, during all of the time of their connec-
tion, Winch continued in poor health and his mental pow-
ers weak ; that he remained in this condition until in 1896
a complaint was filed at the instance of Mrs. Steen, charg-
ing him with insanity, and in 1898 another, on which the
board found he was insane, and he was removed to St.
Bernard’s hospital in Council Bluffs, where he died,
wholly insane; that when the conveyances to Mrs. Steen
were made, he was incapable of understanding the nature





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































