Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
09/05/2026 10:22 AM CDT

REPORTS OF CASKES

IN THE

SUPREME COURT OF NEBRASKA.

SEPTEMBER TERM, 1903, AND JANUARY
TERM, 1904.

VOLUME LXX.

HARRY C LINDSAY,

OFFICIAL REPORTER.

PREPARED AND EDITED BY

HENRY P. STODDART,
DEPUTY REPORTER.

LINCOLN, NEB.
STATE JOURNAL COMPANY, LAW PUBLISHERS.
1908.



Entered according to act of Congress in the office of the Librarian of Congress,

A. D. 1908,
By Harry C. LINDSAY, REPORTER OF THE SUPREME CoURT,
In behalf of the people of Nebraska.




SUPREME COURT

DURING THE PERIOD OF THESE REPORTS.

JUSTICES.

JOHN J. SULLIVAN, Cuirr JUSTICE.
SILAS A. HOLCOMB, ASSOCIATE JUSTICE.
- BAMUEL H. SEDGWICK, AssoCIATE JUSTICE.

COMMISSIONERS.

DeparTMENT No. 1.
JOHN H. AMES.
WILLIAM G. HASTINGS.
WILLIS D. OLDHAM.

DeprarTMENT No. 2.
JOHN B. BARNES.
1. L. ALBERT.
RICHARD C. GLANVILLE.

DeprarTMENT No. 8.
EDWARD R. DUFFIE.
JOHN 8. KIRKPATRICK.
CHARLES B. LETTON.

OFFICERS.
Frang N. PROUT.............cociuannn., Attorney General
Norris BRoWN..........coiiintt, Deputy Attorney General
LEE HERDMAN .. ..ottt i iiieien e nnns Clerk

(iii)



JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICI-
ATING AT THE ISSUANCE OF THIS VOLUME.

A

NUMBER OF RESIDENCE
DISTRICT CoUNTIES IN DISTRICT |[JUDGES IN DISTRICT oF JUDGE
Firstoeeeaoeen Gage, Jefferson, Johnson, | John B. Raper....... Pawnee City.
. Nemaha, Pawnee and | William H. Kelligar .| Auburn.
Richardson.
Second....... Cass and Otoe. ......vovvent Paul Jessen.......... Nebraska City.
Third........ Lancaster............ «e...| Albert J. Cornish ....{ Lincoln.
Lincoln Frost ...... Lincoln.
Edward P. Holmes...| Lincoln.
Fourth ...... Burt, Douglas, Sarpy and | George A. Day....... Omaha.
Washington. Lee S. Estelle........ Omaha.
. Howard Kennedy, Jr.| Omaha.
William A. Redick...| Omaha.
Willis G. Sears ...... Tekamah,
Abraham L. Sutton..| South Omaha.
Alexander C. Troup. .| Omaha.
Fifth ........ Butler, Hamilton, Polk, | Arthur J. Evans. ...| David City. .
saunders, Seward and Benjamin F. Good...|] Wahoo.
York.
Sixth ........ Colfax, Dodge, Merrick, | Conrad Hollenbeck..} Fremont.
Nance and Platte. James G. Reeder.. ..| Columbus.
Seventh...... Clay, Fillmore, Nuckolls, | Leslie G. Hurd....... Harvard.
Saline and Thayer.
Eighth.. .... Cedar, Cuming, Dakota, | Guy T. Graves....... Pender.
Dixon, Stanton and
Thurston.
Ninth ........ Antelope, Knox, Madison, | James F. Boyd....... Neligh.
Pierce and Wayne.
Tenth........ Adams, Franklin, Harlan, | Ed L. Adams......... Minden.
Kearney, Phelps and
Webster.
Eleventh..... Blaine, Boone, Garfield, | John R. Hanna...... Greeley.
Grant, Greeley, Hall, | James N. Paul....... St. Paul.
Hooker, Howard, Loup,
Thomas, Valley and
Wheeler.
Twelfth ......| Buffalo, Custer, Dawson, | Bruno O. Hostetler...| Kearney.
and Sherman.
Thirteenth ..| Banner, Cheyenne, Deuel.| Hanson M. Grimes...| North Platte.
Keith, Kimball, Lin-
coln, Logan, McPherson,
Perkins and Scott’s
Bluff.
Fourteenth...| Chase, Dundy, Furnas, | Robert C. Orr........ McCook.
Frontier, Gosper, Hayes,
Hiteheock and Bed Wil-
low.
Fifteenth ....| Box Butte, Brown, Cherry, | James J. Harrington.| O’Neill.
Dawes, Holt, Keya | William H. Westover,| Rushville,

Paha, Rock, Sheridan,
and Sioux.

@v).



PRACTICING ATTORNEYS.

ADMITTED SINCE THE PUBLICATION oF VoL. LXIX.

Brapy, THOMAS E. MouLps, Davip H.
Evans, Evererr H. SayLor, J. C.
FITZGERALD, JAMES M. SMOYER, CHARLES E.
FramPTrOoN, WiLLiam C. TaLBot, Guy D.
Howarp, HENRY. TerRY, MENZO W.

. McGiBg, FrREDERICK O. “WEILL, JULIUS.

(v)






TABLE OF CASES REPORTED.

PAGE
Albin V. Parmele........oeiiimiiiinnnn it 740,746
Anderson, JONNSON V. . ...tniteonuneotnnnneeeeanetnesoneaenanns 233
Banking House of A. Castetter v. Dukes.........ccivivirennanennn 648
Banking House of A. Castetter v. Stewart.............ccieeuienen.. 815
Barton v. Shull...... Y 324
Baum, EADeY V. . .coierneeeneieineensaaoaneeeesarnsacsconaanasans 159
Beatrice Creamery Co. v. Fitzgerald.........cveeniiiiiiiiiinnnn.. 308
Beaumont, McKenzie v. .....vviiiiieiiioneneneniininniennas NN 179
Blakely, Estate of, Hazlett v. ..... et taeeaisiet sttt ranaaas 613
Blanke Tea & Coffee Co. v. Rees Printing Co...........covvuunnn. 510
Boner, Carly V. ..iviieiecinsanecetasaeoinencastsssesnnesacans 671, 674
Brass v. Vandecar...... oo ereana et ettt e e, 35
Brott v. State......iviiieieiiiinriniinriresaeeteiiiessncaseoas 395
Brown, Chicago, R. I. & P. R. CO. V. t.vvteiiintiiiinanerervnnans 696
Brumbaugh v. JOneS. ... cuitriiteererensrcntiirirornnanns e 786
Bryant, Penney v. ..... o eetteeieaesee sttt Cerenen 127
Byers Bros. & Co, GOff V. ....veurirnieiii ittt innoaniennnnss 1
Byrnes v. Eley...... P PP 283
Cady Lumber Co. v. COnRINE. .o irirennnnnrinenieenaenencnenee 807
Campion v. Lattimer......c.cotiiiiiiiinieiniiiiiniiennnnannens, 245
[07:% 0 B2 " = 7Y 1 1= o S G ettt 671, 674
Cathers, Linton v. ...ccveiiiinernenuneans I 598, 601
Cedar County, Nielsen V. ...c.tinniiiienaen e eiineennennasss 637
Chamberlain Banking House, Woolsey V. ..........c.oouvenn mae. 194
Chicago, B. & Q. R. Co. v. Giffen............ccoiiiiiiiii e, 66
Chicago, B. & Q. R. Co., Johnston V. .....coiviiiiiiiiiniiinnann 364
Chicago, B. & Q. R. Co.,, Kielbeck V. ........cviiiiiei i, 571
Chicago, B. & Q. R. Co. v. Krayenbuhl........... ... ... ... . ..., 766
Chicago, B. & Q. R. CO. V. OISEIl. .« v evvnirinarerannrnenannnn. " 559, 570
Chicago, B. & Q. R. Co. v. Troyer........oevviiininnennan .. 287, 293
Chicago, R.I.&P. R. Co. v. Brown...........c.oiiiiiianiennn, 696
Citizens Bank of Stanton, Sharp v. .......oiiiiiiiiiiiiieiiiine, 758
City of Fremont, Schmidf v. ... ovvurnie i iiiiiinnns, 577
City of Omaha v. Hodgskins......ocoveuiiinniiiiiiieiianen, 229
City of South Omaha v. O’'Rourke...........coiiiiiiiiiienainns, 479
Cochran v. Philadelphia Mortgage & Trust Co............... eeee. 100
Conkling, Cady Lumber Co. V. .....iirinennreneennrnans cireans. 807
Corn Exchange Nat. Bank v. Jansen............ e veeeesss 279

(vii)



viii TABLE OF (ASiES REPORTED.

PAGE
COUTtright V. BIO. ..o e ettt er e tnseeeretssnanunarannaasanns 333
Craig, German-American Bank V. .......couiiiieneiiiiiieenennes 41
nrews, McCook Irrigation & Water Power Co. V. .............. 109,115
Crouch V. Pyle. . cuvei ittt eieiiiiiiiiieneenennas . 60
Daily, VOZt V. o vvreei it iiin ittt eianesaaacons 812
Davidson, Estate of, Davidson v. ..., 554
Davis V. Hall . ovtiii ittt it setasineneseanscacarsoosasenns 678
Devries, Estate of, v. Hawkins.......oveeriiiiiiiiiiiiriinaien 656
Dittherner, TeSKe V. .. ovunntrriniirirnnreteereteiteansanennenns 544
Dodge County v. Saunders County............cooocenenen. 442,451, 454
Dold V. KNUASEN ot ovveiintnnenenorearnonsenssonconssosannnss 373
Donahue V. Statle...oviieiie it iiiaieerretasasseensasosssnsn 72
Dukes, Banking House of A. Castetter v. .........cooviiennen ... 648
Eagan, ThOmMPSON V. viuveneireruieesnnnntiaiuiieeesianssacssas 169
Edney v. BalU. ...oouuiinninninennnrccesonsrinasaerasnasnsasns 159
Bley, BYIDMES V. tvuvrinutnnniaearennoeetitetseeteoassressas 283
English & Scottish American Mort. & Invest. Co. v. Glohe Loan

& TTUSE €00 v vttt iasiinaeennorosseaosnensanasaesescsasnsns 435
Eno, Courtright v. ... ... it 333
Estate of Blakely, Hazlett v. ... oo, 613
Bstate of Davidson v. Davidson.......cceeeeiirinenrneenerneiaas 584
BEstate of Devries v. HAwWkins. .. oot e ctneiennnneens 656
Bstate of James v. O'Neill. .. ..ovvinniiiiiin it iiiiennns 132
Ettenheimer,.United States Fidelity & Guaranty Co. v......... 144,147
Evans City Steam Laundry Co, Fronk v. ..o, 75
Farmers Banking & Loan Co. v. Mauck................ e 586
Farmers & Merchants Ins. Co. v. Warner.........coovviiieensoen. 803
First Nat. Bank of Chicago, Graadin v. «.....vcviieiiiiinannenn 730
Fitzgerald, Beatrice Creamery Co. V. .....ooiiiiiiiiiiiiineene. 308
Flanagan v. Mathiesen........ .ot 223
Fleming, State V. .ooeiiinuneee e toenneeeneaeniaenaanens 523, 529
Fremont, City of, Schmidt v. ... ...t 577
Fronk v. Evans City Steam Laundry Co.............. et 75
German-American Bank v. Craig.......... et eesese et 41
German-American Investment Co., Mann v. ... .ot 454
Giffen, Chicago, B. & Q. R. Co. V. ..ottt 66
Globe Loan & Trust Co., English & Scottish American Mort. &

INVESE, €O, Vi tveuennucroennananecacesetanioeeeasasssnsasnns 435
Goff v. Byers Bros. & Co. ...c.iiiiiiaiiiiiiiiiiiiiiiiiin PP |
Gosnell V. WebBSEeT . oo .vt e i e 705
Grandin v. First Nat. Bank of Chicago...........coovivennienann. 730
Hall, DaVviS V. tovverrrnnoritonriinieainineacitiitantaane, 678
Hamilton, Woodmen Accident Ass™m V. ....cooiiiiiiiiiiiennns 24, 306

Harper, NOTDUTY ¥. tevrnenreereriinnneiienneneanenenes ieeee.. 389



TABLE OF CASES REPORTED. ix

PAGE
Hartford Fire Ins. Co., Hyde v. S eeetetetectnnteiiintiasenanann 503
Hawkins, Estate of Devries V. cvevvnnnn... seesecarittceeesranns 656
Hazlett v. Estate of BlaKely....vueeeuunenrnnr vovervenensnnnnn. 5§13
Hodgskins, City of OmMaha V. evverrnrnenennnnnnn voennnennnnnnn. 229
Holm, State v. ......... B T T 60@
Holyoke, Tidball v. ........ et esem ettt i eaareaaneeberacanas 126
Hoover, O'Reilly ¥ tevuiuieearneenenennensneenennnnenennennnnns. 357
Horton, State v. ...vvuieiiniiiini e e 334, 343
Hruby, Sovereign Camp of the Woodmen of the World v.......... 5
Hubbard, MCNEITOY Veeeveerrenunneennernnenseenneseronnennnnnn. 331
Huddleson v. PolK ........ccvvreeennnerennnnns sereeisaan. 483, 489, 492
Hull v. Kansas City § Omaha R. CO...oevvinrnrrnnrrnnrnernnnnns. 756
Hyde v. Hartford Fire Ins. C0...vuviuueeennnnnnnnnennnnnannnn, 503
Jansen, Corn Exchange Nat. Bank V. ..vvevuvennnernrenrennennnn,s 579
Jetter V. LyOM ..eunnrtiititreeenoneonenncennnnnerenncennneennn, 429
Johnson v. Anderson..........co.ouvun.. R T R L R T T 233
Johnson, State Savings & Loan ASs'm V. ...ovveeveerinninninnnnn.. 753
Johnson, Vradenburg V..o.veei et eneeenneennnnnneanneeennsnnnn. 793
JONNSON V. Weber. i itiiiiittnneenn ittt rennnnnrannnennnennn, 467
Johnston v. Chicago, B. & Q. R. CO..cuvvrvinninnnnnnnnnnnnnnn.. 364
Jones, Brumbaugh v. ............... R T 786
Kansas City & Omaha R. Co.,, Hull v......oovinniininnnnnnnnnnnn. 756
Keeley Institute v. Rig8S.....ccoviiviininniiiiiiiinnnannnnnn.. 134
Kielbeck v. Chicago, B. & Q. R. CO..ovvvnnntinnininnennnnnnn... 571
Klee, Nebraska Mutual Bond ASS'D V. ........ooniunnnninnnnn... 383
Knights Templars & Masons Life Indemnity Co., Parker'v........ 268
Knudsen, Dold V. «.oennunnniiiin it iieiiiiitiennanennnnn. . 373
Knudson v. ParKer..ceueuetiniini ittt 21
Korbel v. BKOCDOL. oot i i e 45
Krayenbuhl, Chicago, B.& Q. R. CO. V. ..ovvvriiennnnnnnnnnnn. ... 766
Ladd v. School District....ccvvreriiiiiiennenennanennnnnennnnnnn. 438
Lamb v. WilB0M. . oviieeienniiiiiiiiiniiiiinnenarinnenrnnnnnnn, 729
Lane V. BPemCe. ..iieiinntiuntiiinnettrreennnnnnieeeereannnnnnn. 204
Lane, SPeNCE V. .uuuiiieunniieeeracnatiisineeosonneennnnesannnnas 381
Larson, Omaha Street R. Co. V. cvivveiniiiinernninnennnnn.s ... 591
Larson v. Union P. R. Co...... et ee ettt e e reaeas 261
Lathrop, Van Antwerp v. ...... Mo s e s eeeatecetrenttancnanaenanannn 747
Lattimer, Campion v. .......... C e teeceaaatec st areatanresnrnnen 245
Lincoln Traction Co0. V. MOOTe. .t cveueenrenennnneesnsennnonnenns 422
Linton v. Cathers. .. .oiitiiiiiiiiiiitiirttiervtennsacannnes 598, 601
Logan County v. McKinley-Lanning Loan & Trust Co.......... 399, 406
Lusk V. RIZZS.stuesrseececoaseeroronrionnsoeoooeenacannennes 713, 718
Liyon, Jetler V. ceuniierreieseiernioereecanoeeranossanncareonnenns 429
McCarthy, Russell V. .....covcveennnnnnn.. ceeene sesaseteeseirons 514

McCook Irrigation & Water Power CO. V. CréWS.veeesescoennnss 109, 115



x TABLE OFF CASES REPORTED.

PAGE
MecDonald v. Union P. R. COo.venveennniicncccnccnsnee cerienenans 346
McHale v. Metz....c.ocovviennn teoeereesecesatacsvesrnonsatsnsans 106
McKenzie v. Bealmont.....cocceoteoeseseevesasosossscsssssoonons 179
McKinley-Lanning Loan & Trust Co., Logan County v.......... 399, 406
McMahon v. State...ceeeveeeenane eeesecesssescacnsonseenarens ... 122
McNerney v. Hubbard........ esecoesiresesarsesascsesen Ceeseens 331
Mann v. German-American Investment Co....... tesecaverarsaanes 454
MATks, MOSS V. vvveeeenuuroraroncassasasosasasosssasassssossnecs 701
Martin v. Martin.....coceeveeeeneiereccacacnccasenss ceccenssanns 207
Marvel v. Marvel..... eecesonasnan teseesaccesesasisesnarsanancun 498
Mathiesen, Flanagan Ve...oeeeoerseosesacrcecss ecneesarees eesnns 223
Mauck, Farmers Banking & Loan Co. V. c..coeeeevicencanncecnncs 586
Menke V. STAe. ..oveeeeviiiun it 669
Metz, MCHALE V. . .uveeerneenoasaossoncasnonacsnosascssacrsanaons 106
Milford, Valley County v. cvceveevivecreeasnncees Ceeeeceaiaesanenn 313
Mizner, PAlMer V. cooeuueerenaroanesstosstocsnenosanscasstcsoanns 200
Mockett v. State...e e eeresrotiiicssasessensessonaascanens 518
Moore, Lincoln Traction Co. V. c.eveeereriiniereiinotsseocecnannes 422
Moores, State V. v.eevenveennns et e teeeseneenanaeraear s 48,56
MOSS V. MATKS. . .ecveeetccssessassonosancssssssonss PR 701
Moyer v. Richardson Drug Co. .......... NP eecessesecesavans 190
Myers, Warder, Bushnell & Glessner Co. V. ...eceesernnccnenennes 15
Neary v. Neary.......... i aesiearesteeeeererenanneanen ceeraas 319
Nebraska Land & Feeding Co. v. Trauerman.......ccecveeenesecns 795
Nebraska Mutual Bond Ass’n v. Klee. ...oovvieiieienececnasscnnns 383
Nielsen v. Cedar CoUntY... oo eeascnssnvecranssocsssesscencns 63
NOrbury v. Harper. oo vt ine e iiiintiineiiicioceccntesonenens 289
Northwall Co., Punteney-Mitchell Mfg. Co. V. «..cviniiineenenens 688
Nye & Schneider Co., Western Union Telegraph Co. V. co.cvvveanns 251
Oclke V. TheiS. . cvieeeeerrsnnneresoascsoseosesasasccsnssoncenans 465
Olsen, Chicago, B. & Q. R. CO. V. ..ccnevieieiurncnenniennnns 559, 570
Omaha, City of, Hodgskins v. .....oeviiiininciniienesnee e 229
Omaha Street R. Co. V. LAISON. .. covveiterreroctnnaocnenncnnns 691
O'Neill, Estate of JAmeS V. «..ovoueiiteiatieiieratratiasananonaes 132
OReilly V. FHOOVET. .o ittt iiinttaaisetnneutatonensonnanns 357
O'Rourke, City of South Omaha V. ...ecovrrneninneniiaieneniennn 479
Palmer V. MIZDer. cceeeeererenonseenniteeceannnsnnssonatsccenes 200
Palmer V. State. . .oveen et iiairreeensiieinaiionaacacasaceccsnnes 136
Parker v. Knights Templars & Masons Life Indemnity COvvvnnnnnnn 268
Parker, KNUGSOM V. «.eveveereearosareratssactantoassassescsness- 21
Parmele, Albin v........ cetcenanrnas F A S e 740, 746
Penney V. Bryalt....oeeeeeeesriasarscasesnascorsconsccnnesansns 127
Pepperl, Tannyhill v. ...ccecceeeecsn teseteestesaessacsesanenans 31
Perkins County, WilcoOX V..eeveverercnriaiennnnens veeescessasess 139

Philadelphia Mortgage & Trust Co., Cochran V. ..cccceevencsceses 100



TABLE OF CASES REPORTED. xi

PAGE
Polk, HUAAIESO0N V. . .ocuneenerernnnereeeeennioesnneaeenns 483, 489, 402
Pomerene Co, V. Whitl. .uvuvrnnnnnninnsnseennnaaneansennss 171,177
Powell, Stull Brothers V. ...uvvierinitientnreonsonesesennaeesans 152
Presbyterian Hospital, PUSEY V. . .uoveriviineiereneeronnenrenne 353
Preston V. StOVer. ... .uiiiiiiitiiiiit ittt eereatnnannncennns 632
Punteney-Mitchell Mfg. Co. v. Northwall Co. ....vveurrmnnnnnnnnnn 688
Pusey v. Presbyterian Hospital............coveiiieiieennnnnnn.. 353
Pyle, CrOUCH V. ouuitiiiitiiiaeiseeersnnnesnseenneeennnsennns 60
Redding, WilKins V. .....iiiiieeiiiiieinieeronsoncarcannconnns 182
Reed V. Reed. . cuueinii ittt it tteeerenaronasnness 715,779
Rees Printing Co., Blanke Tea & Coffee CO. V. .vvvennnnnnnnnnn. 5190
Richardson Drug Co., MOYEr V. ......iiirniurnenenennseeanneannn 190
Riddell v. Riddell. .. ... ittt i iteerneenennnannnn. 472
Ridgley, United States Fidelity and Guaranty Co. V. ............. 622
Riggs, Keeley INStitute V. ...cuiiieutiininn i iiiennneneennns 134
RIEES, LUSK V. o iiiiitannettniineneieraneeeteneesaannnnnnns 713, 718
Russell v. MeCarthy . ouueie e eienerineennnnneeonnneneenneanenn. 514
Ryan, Weston v. ....... e seteaaatetaicnectattsbaaeae s 211, 218
Saunders County, Dodge County v. .......ccovvivennnnnn.. 442, 451, 454
Schmidt v. City of Fremont ......ccovtvietiiinneinrerneennennn.. 577
School District, Ladd V.eooeeeniiiiiiinininninienenesnsseennaann 438
Scott, State V. ..iiiiiiiiiiiiiiii i i i ittt e, *..681, 68
Scovil, SPenCer V. .. iiiitiii it et ittt sttt 87, 9¢
Sharp v. Citizens Bank of Stanton...............cceven.. Ceeeenns 758
Shull, Barton V. . ..viiiiitiiit ettt ieeraneeneinnesoseseosonananss 324
[53:¢0T0) o103 T 163 o 1 1< 45
South Omaha, City of, OROUTKE V. ...ovitt it isiteeeseennnnnnas 479
Sovereign Camp of the Woodmen of the World v. Hruby.......... 5
Spence, Lane V. coicneniniiiiiiereinneeeneioasensarossnanncnsnns 204
SpPence V. Lime. vt iieitt ittt ciietaaareitt et ieenenenennn 381
Spencer v. Scovil..............iiinn... Ceeeriaitat e raatasesan 87,99
Spies V. Steim. ...t i i it ettt 641
[ST: 5853 0200 o 20 PR 11 -5 o 603
State, Brotl v. . iiiiieiiiiiii i i e et et 395
State, Donahue V. ..ovuiiieiiininnniiirnnennnnns Creriieretatanan 72
State v. Fleming. . vooeuiiiiii it ieiniereenonenernnnseennnnn, 523,529
State v. HOrton. ..o viivnnerennennninnne Cteeetee ettt et 334,343
State, MCMahom V. tovtiiitiririnieieeererneeececnsncasncnsnnenns 722
State, MenKe V. ..itiiiiirerereeneeererenneeeessnsnoesonnnnnsnes 669
State, MoCKett V. ..viiiiiiiiiiiii ittt erticnennnennnn ee... B18
State, PalINer V. .. .uutiiiiiiniitteinenianenneeensnennanannnnn.. 136
State V. Se0tt. to ittt i e i i ittt e 681, 685
State, ex rel. Board of County Commissioners, v. Holm....... ve.. 606
Stats, ex rel. Gordon, v. Moores.............. terecanns PR ...48,56
State Savings & Loan Ass'n v. JOhnSON...vuvrvennns vevennnn.... 753

Stein, SpPIeS V. covoccecsseiocarceiceranensnanenas ceeesesscecenan 641



xii TABLE OF (CASES REPORTED.

PAGE
Stewart, Banking House of A. Castetter v. .............. ereriaes 815
Storer, StANSDUTY Ve e vutveureraioniontteieieeiioorancsonas ees. 603
Stover, PreStOn V. «ouvevrcaarscerontsueesoioiosesassrasstanasacs 632
Stull Brothers v. Powell.....ccovnieiiiiniiiiiieeensnosassoaances 152
Tannyhill v. Pepperl. .ee.neeeenn ettt iinonesoncansancns 31
Teske V. Dittherner. cvveveeeeeessoecnetsesssenocssssnssssosasans 544
Theis, Oclke V. ....vveuness e teiaceeseentatenetorerananssstasonons 465
ThompPSON V. BABAN. .. cvveererreannrsosseosnssontsnsonesassssss 169
Tidball V. HOIYOKE. c oot v it viiiveeennassrenssasonsssosvonnaasone 726
Trauerman, Nebraska Land & Feeding Co. V. ..cc.iviiiernesenanns 795
Troyer, Chicago, B. & Q. R. Co. V. .. .cvviiiiinnaiiiiiieieanes 287, 293
Union P. R. Co., LATSON V.. vvurnrrrernearsaascoasssssvocacassssns 261
Union P. R. Co., McDonald V. .. .cvvverrentainioeevocoannoconanans 346
United States Fidelity & Guaranty Co. v. Ettenheimer.......... 144,147
United States Fidelity & Guaranty Co. v. Ridgley.......covvvenens 622
Valley County v. MilfOord...coeverereriinennnceecscincenncssonnns 313
Van Antwerp v. Lathrop............. Gesesescianseesesacescsanes 747
Vandecar, Brass V. .....c.oiccuiieerruiascnsecasoncsnsssoncanoanss 35
Van Dorn Iron Works Co., Westover & Co. v. ..... teeecnesssannsn 415
Vogt v. Daily..coiiinii it iiiii ittt sesraocens 812
Vradenburg V. JONNSON. .. vveversoanseessssnscsacssccsaasnnssoans 793
‘Warder, Bushnell & Glessner Co. V. Myers.......ccceeeevnvcnccne-n 15
‘Warner, Farmers & Merchants Ins. Co. V. ....oveiiitiianeanninnes. 803
Watkins v. Youll. oo cuieiineneeieinaenecncinnsnuannns eeeaeeeaans 81
Weber, JONNSON V. «vvevenreaneens e e reeeireeeeaiareeneaanaans 467
‘Webster, Gosnell V. ....viuieieerresorsessnsesssssssscoceannsoanse 705
Welton, WOoOdTUfE V. «.vviitinniiioranenneeenroneucnntrssasssnnnnns 665
Western Union Telegraph Co. v. Nye & Schneider Co. .....cc...t. 251
WesSton V. RY&I. ... i iiiiei it iieiiiitisnenanancnnonas 211, 218
Westover & Co. v. Van Dorn Iron Works Co. ....ovevennnee cvnnnn 415
White, Pomerene C0. V. ..vcuvuerecenniisoiacoanasseacnaaconsns 171,177
‘Wilcox v. Perkins County......... W tireeeeecsscsancssacvscssnans 139
Woodmen Accident Ass’n v. Hamilton..........coceeveacanciens 24, 30
WoOAIrUff V. WelloD. v vt vreneiiiirinireenasesacnsontasscsoasanss 665
Woolsey v. Chamberlain Banking House.........ceeeeuee cevensann 194
Wilkins v. Red@ing ... cvovrrnienenrenieserocosscscascnsansaonnns 182
Wilson, Lamb V. ceeeveenesrenicieiiiinnnnss eerarsenans RN 729

Youll, Watkins v. ........ cetassnaane teesstetansacssane veesssess 81



CASES CITED BY THE COURT.

CASES MARKED * ARE OVERRULED IN THIS VOLUME.
CABES MARKED { ARE DISTINGUISHED IN THIS VOLUME.

-»

PAGE
Abbott v. Omaha Smelting & Refining Co., 4 Neb. 416.......... 718,720
Ztna Ins, Co. v. Simmons, 49 Neb, 811....0u.iitivtiennenennnnnes 806
Affholder v. State, 51 Neb. 91, .....iuiiiiiieiniriierneerveeenness 232
Agen v. Metropolitan Life Ins. Co., 105 Wis. 217.....veevunrnnnns. 14
Alfred v. Lehman, Durr & Co., 76 Ala. 526.....ccc0ivrverenencnans 555
Alger v. Seaver, 138 Mass. 33L...cueetiitnnnenrororerancesnnanes 72
Allen v. Brown, 44 N. Y. 228. ... .00t tiiiiiiernrinneennereonnnns 4817
Alpha Checkrower Co. v. Bradley & Co., 105 Ia. 537.........c.... 695
Alter v. State, 62 Neb. 239. .. ... ittt iiiiiitiietneenroensnnanns 652
Altschuler v. Coburn, 38 Neb. 881........ciiiniinnnininennnenennn 645
American Nat. Bank v. Omaha Coffin Mfg. Co., 1 Neb. (Unof.) 322.. 436
Anderson v. State, 26 Neb. 387. ...ttt iinniiinrnerecnenennnnns 139
Andres v. Kridler, 47 Neb. 585....ciiiiiiiiiiiinniiiinnnnn.. 201, 436
Andres v. Kridler, 49 Neb. 535, ....00uiiiniennniiinenireanennnes 102
Anheuser-Busch B'rewing Ass’'n v. Murray, 47 Neb. 627............ 11
Anthony v. Kasey, 83 Va. 338, ..vitiiiniitiiieniniininenenennnnn 653
Appeal of Liggett Spring & Axle Co., 111 Pa. St. 291.............. 766
Arlington State Bank v. Paulsen, 57 Neb. 7T17...c00uiviveveinnnnns 743
Arlington State Bank v. Paulsen, 59 Neb. 94....c0vviuiiiiennnnans 166
Armstrong v. Barton, 42 Miss. 506...........000.4 Cereseseeanaae 653
Armstrong v. Mayer, 60 Neb. 423..........c0cvvian.... 148,159, 635
Arnold v. Patrick, 6 Paige Ch. (N. Y.) 310..........c..coviiva.. 490
Aspinwall v. Sabin, 22 Neb. T3. ... iiiiiiiiiiiiiiii it iiiiennns 382
Atchison, T. & S. F. R. Co. v. Shean, 18.Colo. 368................ 291
Atlantic Nat. Bank v. Demmon, 139 Mass. 420................ 353, 355
Attorney General v. Hall, Fitzg. (Eng.) 314......cciiiiiiennnn.. 96
Aultman, Miller & Co. v. Bishop, 53 Neb. 545........00iviinnenns 764
Aultman & Taylor Co. v. Jenkins, 19 Neb. 209....c0000eiuvenenn.. 557
Austin v. Brock, 16 Neb. 642.....c.cveuvenniiiriciananne Ceesecaeees 420
Bachelor v. Korb, 58 Neb. 122...u0tteeecceerciicesseraransacsces 324
Baily v. City of Cincinnati, 1 Handy (Ohio), 438.............. 358, 363
Bain v. Whitehaven & Furness Junction R. Co.,, 3 H. L. Cas. 1.... 502
Baker v. Baker, 51 Wis. 538.......000ttaeses Ceeieeaeneseans cesas. 133
Baker v. Wiswell, 17 Neb. 52.......cciivueeerenraen cesassecnanes 477
Baker, Fry & Co. v. Ingersoll, 37 Ala. 503......... teessscsreaesss 814

(xiii)



xiv CASES CITED BY THE COURT.

PAGB
Bank of Mendocino v. Chalfant, 51 Cal. 369........c00vueeecnn... 536
Bank of United States v. Weisiger, 2 Pet. (U. S.) 481............ 559
Bankers Life Ass’n v. Lisco, 47T Neb. 340..........iieiiineeenenns 172
Barber v. International Co. of Mexico, 73 Conn. 587......cc...... 461
Barker v. Avery, 36 Neb. 599.......cciitiirniiniienciacsaonnns 817
* Barney V. State, 49 Neb. 515. ... 00iivrvnniiiiiciiinereiencnnes 139
Barrow v. Arnaud, 8 A. & E, n. s. (Eng.) *595........cci0iiennn 259
Barry v. Wachosky, 57 Neb. 534..........cciiinieriiiinnnnnenann 156
Bartlett v. Cheesbrough, 23 Nebh. T67...cccuviiienoeecanns eeanes 716
Bartley v. State, 53 Neb, 310......uuiiierniinieniterocensnannss 768
Barton v. Drake, 21 Minn. 293........cicniiiiiiiiiierinnoncsnns 555
Barton v. Shull, 62 Neb. 570....cuuetiiiiniieeireencrnccanannsns 325
Batchelder v. Sturgis, 3 Cush. (Mass.) 201.....cceveiiienninnnn. 38
Bayha v. County of Webster, 18 Neb. 131.......cciiivieranennn. 609
Bazzo v. Wallace, 16 Neb. 293. .. ..iieiiiininerrnecraannonnss 327, 754
Beard v. Ringer, 41 Neb. 831. ... ciunuiiniiiiiininiinnienns 327, 605
Beatrice Paper Co. v. Beloit Iron Works, 46 Neb. 900............. 403
Beck v. Deveraux, 9 Neb. 109. ... ...t iiiiiieiiieernnennaass 603
Bee Building Co. v. Dalton, 68 Neb. 38........... ... i, 5
Bee Publishing Co. v. World Publishing Co., 59 Neb. 713.......... 173
Beers v. State, 24 Neb. 614. ...t iieeiiiieiatnircencnannasns 605
Bell v. Perry & Townsend, 43 Ia. 368.........cc0eiiviiiiiennann 704
Bell v. Templin, 26 Neb. 243 ... .ccnieniiiiiiiiiiiiiiiiiiiienen, 159
Bemis v. Rogers, 8 Neb. 149................... et eentonseensones 133
Bender v. Kingman & Co., 62 Neb. 469, 64 Neb. 766................ 142
Bennett v. Hill, 14 R. L. 322, ... oot iiiiiiiiiiin i iiiniii et 700
Benson v. Michael, 29 Neb. 131.....c.uiiiiieiiiiiiiiiiiinennnees 134
Benton v. Collins, 125 N. Car. 83. ... itiiiiritareannacnannns 361
Benzon v. Burlington & M. R. R. Co., 18 Neb. 659................. 362
Bergen v. Wycoff, 8¢ N. Y. 659. ... .0 ciiiiiiiniiiiiniiiiinees 559
Berney v. Drexel, 12 Fed. 393......icciiiiiiiiiiiaiinrnnsnnnnnns 267
Betts v. Sims, 25 Neb. 166. . ... ctiiiiiiniinieiatiscnornnnnnns 557
Bibb v. Allen, 149 U. 8. 481 ... iuirienirnracnenraanicnenenranss 583
Biggers v. St. Louis Mutual House-Building Co., 9 Mo. App. 210.... 471
Bigler v. Baker, 40 Neb. 325........0iiiiiiiiiiiiiinnennnan, 84, 477
Billings v. German Ins. Co., 34 Neb. 502.......cciuvnneninnnan, 626
Bird v. Jacobus, 113 Ta. 194. ... ieeriieiriniinserrsosenconcasoananns 546
Black v. Shaw, 20 Cal. 68..c.tcieerececeessenrverostacnasnccaass 559
Blaco v. State, 58 Neb. 557...vivecrerererensnsosossaccccssanans 610
Blake v. Chambers, 4 Neb., 90. ...t iiiiiinnrinarnenannanns 168
Bliven & Mead v. Hudson R. R. Co,, 36 N. Y. 403..........0cue... 370
Blodgett v. Perry, 97 Mo. 263. . ..ciiieiriiiirinnreerineennnnnncns 628
Boice v. Palmer, 55 Neb. 389....cccuiineririiiiieeteniennnccnanes 48
Bonawitz v. De Kalb, 2 Neb. (Unof.) 534......ccviiieeernnnennn 330
Bonorden & Ranck v. Kriz, 13 Neb. 121.....c000vetiesernirneness 5567
Bork v. Martin, 132 N. Y. 280.....c.iiiiuiiiiirnsccnsasssnscncnne 500

Box v. Chicago, R. I. & P. R. Co., 107 Ia. 660........... teeeincane . 312



CASES CITED BY THE COURT. XV

PAGE
Brands v. DeWitt, 44 N. J. Eq. 545. ...ttt iiiiieiiieiinennnns 477
Branson v. Wirth, 17 Wall. (U. S.) 32. ... .. cetiirinrnernninnons 151
Brant v. Virginia Coal & Iron Co., 93 U. 8. 8326. .0 vuveinrernrnnnnn 628
Brasch v. Brasch, 50 Neb. T3.. ...ttt iiiiiiiiinetiinennnnnnes 782 -
Brewster v. Potruff, 55 Mich. 129, ........ 00ttt rnnnnneenn 800
Bridgford v. Crocker, 60 N. Y. 627. ... ... iiu.itirirernnnnannen 260
Brine v. Insurance Co.,, 96 U. 8. 627....ccviiienirrnrenennnnnn. 403, 413
Brison v. Brison, 756 Cal. 525. ... ... ittt i iireaeea 500
Brittle v. People, 2 Neb. 198. .. ...ttt iiinrnrnnnnnenn 217
Bronson v. Albion Telephone Co., 67 Neb. 111................. 113,126
Brown v. Chicago, R. . & P. R. Co.,, 64 Neb. 62................... 697
Brown v. County Commissioners of Merrick County, 18 Neb. 355... 66
Brown v. Jefferson County Nat. Bank, 9 Fed. 258................ 243
Brown v. Smith, 26 Neb. 376....0ieireecneniirninnnrnenennnns 11
Brubaker v. Jones, 23 Kan. 411, ... ictiiienrnnerenronnrnennnnnns 265
Bruce v. Moon, 57 S. €Car. 60......ciiuiiirriinirriereneeannn, 546, 550
Bryan v. Dakota County, 53 Neb. 7565, ... ..civireviiiiiiiennnnens 215
Buerstetta v. Tecumseh Nat. Bank, 57 Neb. 504............0c.... 372
Buettgenbach v. Gerbig, 2 Neb. (Unof.) 889...........c..cvvunen. 558
Buffalo County Nat. Bank v. Sharpe, 40 Neb. 123.................. 185
Burdick v. Heivly, 23 Ta. 511....coiiiiiiiier it iitnrnensnnanas 227
Burdine v. Burdine, 98 Va. 515, ... ... ittt rinnriiiiiiirnnnnnnnns 546
Burke v. Frye, 44 Neb. 223.....ccicititiiiinnnnennerernnnnnn 513, 644
Burke v. Pepper, 29 Neb. 320.....iuitiiniiiiinriinniiinininnnnn 605
Burkheiser v. Mutual Accident Ass'm, 61 Fed. 816................ 31
Burley v. Flint, 1056 U. 8. 247. ...ttt ittt ittt itiiiernnnns 414
Burlington & M. R. R. Co. v. Reinhackle, 15 Neb. 279.............. 125
Burlington & M. R. R. Co. v. Saline County, 12 Neb. 396.......... 527
Burlington Voluntary Relief Department v. White, 41 Neb. 547.... 626
Burnett v. Burlington & M. R. R. Co., 16 Neb. 332................ 768
Burnham v. Interstate Casualty Co., 117 Mich. 142................ 12
Burr v. Redhead, Norton, Lathrop Co., 52 Neb. 617............... 692
Bush v. Johnson County, 48 Neb. 1....iveiiniiiieiieinnnnenenns 144
Calder v. Moran, 49 Mich. 14. ... iieiirnrnrnniinininrneenernnnns 662
Caldwell v. North Carolina, 187 U. S. 622.........ccivtrinunnnnn. 670
Callahan v. Callahan, 7 Neb. 38....cimieiriiiiiniiiininiinnnnnss 782
Callen v. Rose, 47 Neb. 638, .. iieiiioniiiii ittt iiinenenan, 185
Campbell v. McClure, 45 Neb. 608......... e e et bere e aaaees 37
Candler v. Lunsford, 4 Dev. & Bat. (N. Car.) 18............cv.... 227
Cannon v. Phillips, 34 Tenn. 211............... e e e, 227
Capps & McCreary v. Hastings Prospecting Co., 40 Neb. 470....718, 720
Carmichael v. Carmichael, 72 Mich. 76.............c.cvvuuea... 548
Carpenter v. City of Red Cloud, 64 Neb. 126.................. 358, 360
Carpenter v. Van Olinder, 127 I1L 42.............ciiitiiiiianne. 743
Carroll v. Turner, 54 Ga. 177......cvvieiieinenenenan eeiceaenaen 628

Carter v. Gibson, 61 Neb. 207....cc0iveiiinianrncnnns cercnasenaes 605



Xvi CASES CITED BY THE COURT.

PAGE
Carter v. Rockett, 8 Paige Ch. (N. Y.) 436.......cciviieeecenacans 507
Casco Nat. Bank v. Clark, 139 N. Y. 307. ... uertiiieninnosnssnnns 436
Casey’s Lessee v. Inloes, 1 Gill. (Md.) 430......000iiviinnns ve... 227
Cass County v. Sarpy County, 63 Neb. 813........ esesen setseeens 445
Castle v. Foundry Co.,, 72 Me. 167........c0vtvinvnn cetessensacane 436
¥ Central City v. Engle, 65 Neb. 885...........cciiviiiiinann. 171,176
Chadron Building & L.oan Ass’n v. O’Linn, 1 Neb. (Unof.) 1...... 86
Chaffee v. Atlas Lumber Co.,, 43 Neb. 224..........c.iiviiinnne. 185
Charles v. State, 27 Neb. 881.....iviririiirsnnnsncnresssnsaanas 139
Charles Morgan (The), 115 U. S. 69....... Ceeeirseseeraians ves.. 329
Chase v. Miles, 43 Neb. 686.. ... .ccnoeeiiiiiiruinrraennenenennens 651
Chase v. Omaha Loan & Trust Co., 56 Neb. 358.......c000uuvn... 754
Chase County v. Chicago, B. & Q. R. Co., 58 Neb. 274.............. 233
Chicago & A.R. Co. v. Arnol, 144 TIL 261.......covirriiinnnnanns 299
Chicago, B. & Q. R. Co. v. Bell, 44 Neb. 44...........cc0vviinnn, 560
Chicago, B. & Q. R. Co. v. Hitchcock County, 60 Neb. 722.......... 651
Chicago, B. & Q. R. Co. v. Johnston, 1 Neb. (Unof.) 314........... 365
Chicago, B. & Q. R. Co. v. Wymore, 40 Neb, 645............00.uunn 560
Chicago, K. & N. R. Co. v. Hazels, 26 Neb. 364.................... 125
Chicago Lumber Co. v. Benjamin, 50 Neb. 143...............00.e 201
Chicago, R. I. & P. R. Co. v. Buckstaff, 65 Neb. 334................ 700
Chicago, R. 1. & P. R. Co. v. Sporer, 69 Neb. 8.........0000vvvnnns 576
Chicora Fertilizer Co. v. Dunan, 91 Md. 144.......ccvuvivnnennnn. 700
Childerson v. Childerson, 47 Neb. 162........0vrittercernscnnncnns 201
Chipman v. Carroll, 53 Kan. 193..........ccecitiiiiiiineninnnn. 507
Chipman v. Union P. R. Co., 12 Utah, 68............ccvunaaae, 596
Citizens Bank v. Fromholz, 64 Neb. 284.....c000ietieriininnnnn.. 763
City of Lincoln v. Morrison, 64 Neb. 822....... tesrecateteeniaanns 130
City of Topeka v. Gillett, 32 Kan. 431.....c0iiiiiiiiinennnnnanns 687
Clark v. Coolidge, 8 Kan. 189........... terietssesaescsenareraans 628
Clark v. Douglas, 58 Neb. 571....cevetieiisenieeierroscncancnnss 141
Clarke v. Koenig, 36 Neb. 572.....ccueiiiiieriseenineenienannnnns 555
Clarke v. Omaha & S. W. R. Co.,, 5 Neb. 314........coviiiiinnnnnn 419
Cleland v. Hamilton Loan & Trust Co.,, 55 Neb. 13................ 108
Cleveland, C. C. & St. L. R. Co. v. Moline Plow Co., 13 Ind. App.

225 tiiiiiienecrenssiceanan teeresetacsntaeracaaataeateanes 370
Clews V. Jamieson, 96 Fed. 648.........cciciieiiaiirinnrinnnnn. 583
Clinton v. Chicago, B. & Q. R. Co., 60 Neb. 692......c000iveeevnnn.. 564
Coad v. Home Cattle Co.,, 32 Neb. 761, ... iiveriiiiieennnannennn. 184
Cobbey v. Buchanan, 48 Neb. 391.........citiiiiiineiinnnninnn, 119
Cochran v. Cochran, 42 Neb. 612..........cccciiiiciinnnacnnn. .. T82
Columbia Nat. Bank v. Rice & Co., 48 Neb. 428.......cciiveeerenn. 645
Commercial Nat. Bank v. Proctor, 98 IlL 558................ veess 166
Commissioners of Marion County v. Clark, 94 U. 8. 278.......... 576
Commonwealth v. Brocton Street R. Co., 143 Mass. 501........... 174
Commonwealth v. Low, 3 Pick. (Mass.) 408............ ceesvenean 227

Comstock v. Crawford, 70 U. 8. 396......... ceesessevenanas ceenne 266



CASES CITED BY THE COURT. xvii

PAGE
Connecticut Mutual Life Ins. Co. v. Dunscomb, 108 Tenn. 724.... 510
Connor v. Hingtgen, 19 Neb. 472. .. uuiir it rermeeennnnneennnns 477
Conway v. St. Joseph Iron Co., 33 Neb. 454............c00vuven.. 11
Cook v. Standard Life & Accident Ins. Co., 8¢ Mich. 554.......... 171
Cornell v. Detroit Electric R. Co., 82 Mich. 495.................. 428
Cornell v. Irvine, 56 Neb. 657......c00..... ettt aaa, 611
Cortelyou v. McCarthy, 37 Neb. T42. .. cueriiiriereenrrnennerennes 770
Cothran v. Ellis, 125 T11 496. .. .. .vurnineriiiiienneneernnnennns 583
County of Douglas v. Bennett, 61 Neb. 660...........cc0n..... 140, 144
County of Lancaster v. Rush, 35 Neb. 119...........0vevennnnnn.. 315
County of Lancaster v. Trimble, 33 Neb. 121......0uvrrnnnvrnnnns 315
County of Logan v. Carnahan, 66 Neb. 685............ 315, 400, 412, 516
County of Logan v. Carnahan, 66 Neb. 693.........couurunnnn. 400, 516
County of Logan v. Doan, 34 Neb. 104. ....vvrienernerennnnnness 64
County of Mobile v. Kimball, 102 U. S. 691. ...t irrrrrnnnnnnnnn 451
County of San Bernardino v. Davidson, 112 Cal. 503.............. 611
Covell v. Wabash R. Co., 82 MO. APD. 180. .. oot rierennrennnnannn 596
Cowell v. Colorado Springs, 100 U. 8. 55..cuvrtiierrnnrnnnnnnnn. 433
Cox v. Yeazel, 49 Neb. 343. ... ittt tieeiieannnnnns 761
Crancer & Curtice Co. v. McKinley Music Co., 69 Neb. 700........ 136
Crawford Co. v. Hathaway, 67 Neb. 325.........000cu.u... 111, 116,125
Cromwell v. Brooklyn Fire Ins. Co., 44 N. Y. 42.....0vvruennnnnn. 507
Crowell v. Horacek, 12 Neb. 622. ... ..iuiinritiinnrnnnrnnnnnnnas 790
Cuddy v. Brown, 78 T1L 415, .. ...ttt ittt it it iereennnnnnns 431
Cummins v. Vandeventer, 52 Neb. 478. .. ...iviiintiiiinnnnnnnnnss 729
Curtis v. Hurlburt, 2 Conn. 309. ... .cvtiiiiiinririnreennnnnnnnnn 725
Cutright v. Stanford, 81 1L 240........c0itiiriineniiinnnrnnennnns 617
Dailey v. Burlington & M. R. R. Co,, 58 Neb. 396...........c0..... 594
Danforth v. Danforth, 111 TIL 236........c. . iiitinniiernnnnnnn.. 559
Daniels v. Tearney, 102 U. 8. 415. ...t iiiiiinininnnnninn... 151
Dart v. Houston, 22 Ga. 506........uiuitiennnienneenennnnnnnn. 685
Davis v. Gauriner, 45 Ohio St. 470........ ..o iviiiiiinnnn... 597
Davis v. Livingstone, 29 Cal. 283......... ... iiiiiiinennnnnn.. 811
Davis v. Scott, 22 Neb. 154. ... .0t iiiiiiinreeineinrenernnenennnn. 143
Dawson v. Shillock, 29 Minn. 189.......... ... o iiiiiniianunn... 629
Deere, Wells & Co. v. Hodges, 59 Neb. 288............c00ovo... .. 754
De France v. Harmer, 66 Neb. 14.......c0vtiviinnnnnnnn... 211, 215
Depriest v. McKinstry, 38 Neb. 194......... .00t 703
Detroit & Milwaukee R. Co. v. Van Steinburg, 17 Mich, 99........ 595
Dexter v. Arnold, 3 Mason (U. S.), 284... .0t iiiiiriiiinnnnnnnn. 762
Dickman v. Birkhauser, 16 Neb. 686.....ccuiritiiirerennnnnnnn.. 477
Dietz v. City Nat. Bank, 42 Neb. 584.. ... cnrveiinnnniinnnnnnn.. 419
Diversey v. Johnson, 93 Il 547 . cuiivrennrintnentnrennnnnennns 617
Donald v. Suckling, L. R.,, 1. Q. B. 585......ciuitininnirinennnann. 189
Draper v. Massachusetts Steam Heating Co., 5 Allen (Mass.),
132 436



xviii CASES CITED BY THE COURT.

Dunbar v. Dunbar, 1 Clev. Law Rep. 148...........eoiiennnenn 71
Dunlop v. Avery, 83 N. Y. 592........coiviiiiiieninnen e eearaaes 507
Duvale v. Duvale, 54 N. J. Bq. 581, 56 N. J. Eq. 375.............. 546
Eastwood v. La Crosse City R. Co., 94 Wis. 163.................. 428
Eaton v. Straw, 18 N. H. 320....c0vtivnnnnnreniiiiiiin i, 91
Eipper v. Benner, 113 Mich. 75....ccccoiiiiiiiieeiiiiiiian.. 661
Eiseley v. Lyman, 23 Neb. 470........iiimiieeniiiiiiiiiiiaenes 743
Elliott v. Hayden, 104 Mass. 180........coniieneeniianenn 704
Ellsworth v. City of Fairbury, 41 Neb. 881......c.ocoiviiinnninn, 358
Embrey v. Jemison, 131 U. 8. 336........coceviiiiiiieiiiiiaae 583
Emerson v. Slater, 22 How. (U. S.) 43. ... .ceiireiiiiiiiiiennnns 700
Emery v. Hildreth, 2 Gray (Mass.), 228........ooiiiiiiiiiiinns, 266
Emmons v. Sheldon, 26 Wis. 648.......iiiiiiieiiiniii, 358
Ettenheimer v. Wallman, 63 Neb, 647...........0viiinn.. 145, 148
Exhaust Ventilator Co. v. Chicago. M. & St. P. R. Co., 69 Wis. 454.. 800
Ex parte Ah Fook, 49 Cal. 402.......... 0ottt 784
Ex parte Jenkins, 2 Wall. Jr. (U. S. C.C) B21...iiiiiiiiiinnnns 405
Ex parte Lange, 18 Wall. (U. 8.) 163.......ccoiiieiiiiiiiin, 653
Faber v. St. Paul, M. & M. R. Co., 29 Minn. 465............. ..t 596
Fager v. State, 22 Neb. 332..... .. iiriiiiiiinriiiiiinnnene., 139
Fairbanks, Morse & Co. v. Welshans & Co., 55 Neb. 362............ 791
Falk v. Moebs, 127 U. 8. BT ... tvuirrreioinnnenstennnnneanennn 436
* anton v. State, 50 Neb. 351, ... civeiienii i, 139
Farmers Mutual Ins. Co. v. Cole, 4 Neb. (Unof.) 130............ 491
Faulkner v. Simms, 68 Neb. 295. ..., 332, 731, 735
Felber v. Boyd, 44 Neb. 700......cciriiiiioeiraianiennn, 134,135
Felber v. Gooding, 47 Neb. 38. ... ..ottt 201
Ferguson v. Mason, 60 Wis. 877.......ocviiriiiiiiiiinnnne, 654
Tield v. Clark, 143 U. S. 640, o ivininiriiiieeieeenniienaen. 532
Tield v. Schieffelin, 7 Johns. Ch. (N. Y.) 150.......cc0vviivennen. 167
Finch v. Gregg. 126 N. Car. 176. ... ..o iiiiiiiiieieiiinnnn, 42
First Nat. Bank v. Cass County, 47 Neb. 172...........ooiiviinnns 201
First Nat. Bank v. Hollerin, 31 Neb. 558........ceviiuniiiiniane, 734
First Nat. Bank v. Sargeant, 65 Neb. 594...........coooiiiinnee, 387
First Nat. Bank v. Stockham, 59 Neb. 304...........cviiiinninn, 605
Fisher v. Donovan, 57 Neb. 361......cooi i, 31
Fisk v. State, 9 Neb. 62. .. ..vcieeiniiiiiiiiiiieiiiiiai., 11
Fitch v. Wetherbee, 110 T1L 475, .cvvinuerneiiiinnn e 414
Flaherty v. Harrison, 98 Wis. 557......cccnviiiiiiiiieen .. 429
Florer v. Sheridan, 137 Ind. 28......ccoiniiiiinnni, ... B35
Fogg v. Bllis, 61 Neb. 829........ooiiiiiiiiiiiiiiiiianene 651
Fogle v. St. Michael Church, 48 S. Car. 86..............coennennnn 546
Follmer v. Nuckolls County, 6 Neb. 204...........ccvunuiinnnnnn 668
Foree v. Stubbs, 41 Neb. 271.... ..ttt eiiienrennns 317
Fremont, E. & M. V. R. Co. v. French, 48 Neb. 638.. ............ 773
Fremont, E. & M. V. R. Co. v. Leslie, 41 Neb. 159...........c0uutnn 773

Fremont, E. & M. V. R. Co. v. Waters, 50 Neb. 592................ 802



CASES CITED BY THE COURT. xix

PAGE
Frey v. Drahos, 7 Neb. 194, .. .. ..ottt iiiiinrinnennnenneans 164
Frisbie v. Whitney, 9 Wall. (U. S.) 187. ... cviiiiriimterennnreans 350
Fritz v. Pusey, 31 Minn. 368......citiiinerririnnencnnennanns 37
Fuller v. Kemp, 138 N. Y. 231....cciriiritireiinnnennnnesannsnns 700
Fulton v. Ryan, 60 Neb. 9.....cciiiiiiiiiniieninrnenuineans 135,136
Funke v. Allen, 54 Neb. 407.. ... .ttt iiiiveennernntecanensnns 258
Galusha v. Sherman, 105 Wis. 263........c0iriiiierrnrnrenaanans 387
Gann v. Worman, 69 Ind. 458.......ccciiireneiiniiiiinaninn., 363
Garrison v. Cox, 95 N. Car. 353..ccireirarirneriiverensonrusaanns 266
Gatling v. Lane, 17 Neb. 77...ccveeneernennann PP 2217
Gehling v. School District, 10 Neb. 239......... i iierrrnann 441
German Alliance Co. v. Van Cleave, 191 I11. 410........... e 540
German-American Ins. Co. v. Hart, 43 Neb, 441................... 626
German Ins. Co. v. Frederick, 57 Neb. 538.........c.cvvniiiiins, 586
German Ins. & Savings Institution v. Kline, 44 Neb. 395.......... 626
German Nat. Bank v. Farmers & Merchants Bank, 54 Neb. 593.... 621
German Nat. Bank v. Terry, 48 Neb. 863.. ..., 201
German Trust Co. v. Board of Equalization of the City of Daven-
port, 121 Ta. 825. . ... it iiieiiinnriierenotentannesnrrnanns 543
Giddings v. Seevers, 24 Md. 363.....c00000enivann. cemtecsaraecaas 207
Gillespie v. Cooper, 36 Neb, 775. .. .cccveeeeenenenrerinncnssnnnneass 734
Goddard v. City of Lincoln, 69 Neb. §%4...........cccvivueieaa.. 578
Gordon v. Moores, 61 Neb. 345. ... .cieiiiiniiiiiiienienennaanns 51, 68
Gould v. McFall, 118 Pa. St. 455. .. .. vivtuirererersonscaronaraans 341
Grand Island Gas Co. v. West, 28 Neb. 852........0vveciiinnnnn.. 664
Gray v. Elbling, 51 Neb. T27. .. cucueiiiiiiiieiinenniaenenanns, 201
Gray v. Herman, 75 Wis. 453. .. ..o ciiiiiiiiiieniiniiininnnens 700
Green v. Hathaway, 36 N. J. EqQ. 471.....cciiiiuiiiniiiiinnnnns, 476
Greene v. Greene, 42 Neb. 634.. ... .cctvtiiiirinrrennrnecnannennns 778
Gregory v. Bowlsby, 115 Ia. 327.... ... iiiiiieieniiineinnnne, 1 500
Grice v. Scarborough, 2 Spear (8. Car.), 545........ .o iiiiatl. 38
Grifin v. Colver, 16 N. Y. 489, ... iiurinie ittt eieinennreiansnes 694
Haas v. Bank of Commerce, 41 Neb. 7T54.......cciiieernieinnnn... 718
Hagan v. City of Brooklyn, 126 N. Y. 643................. e 60
Haggerty v. Walker, 21 Neb. 5%6..........ccociiiiniiniiial., 135
Hainer v. lowa Legion of Honor, 78 Ia. 245........c00ivviinienn,. 661
Hale v. Risley, 69 Mich, 596.....ccceeiuriiiiininiiiiiiiiiiiinne. T4
Hall v. Commonwealth, 94 Ky. 322..........ccceiiiiiiiiiiiiien,, 56
Hall v. Loomis, 63 Mich. T09...ceuiuiuerieieiiienneernenneneennns 0b6
Hall v. Robinson, 2 N. Y. 293. ... cceeieiiiiiiiii i, 187
Hamilton Brown Shoe Co. v. Milliken, 62 Neb. 116................ 193
Hanlon v. Wilson, 10 Neb. 138....... ... iiiiiiiiiian .., 477
Harmon v. Old Colony R. Co., 165 Mass. 100.......c00veeeenan.... 176
Harrington v. Wilson, 10 S. Dak. 810......c.ietiveieconesiiannn. 419
Harrison v. Baker, 15 Neb. 43....cuciiiiiiiiiiiiiiiiiinenennnn. 802

Hart v. Barnes, 24 Neb. 7T82......cicciiiiiiiiiiiiiieneiennann., 422



XX CASES CITED BY THE COURT.

PAGE
Haug v. Primeau, 98 Mich. 91.......uueierirniinrnennsraeccnaans 267
Havemeyer v. Dahn, 48 Neb. 536....... .ottt iiiiieiiinnnieness 817
Haydel v. Mutual Reserve Fund Life Ass’n, 104 Fed. T18.......... 279
Hays v. Crutcher, 54 Ind. 260.........ccviieereeiicerenssansnan. 436
Hazelet v. Holt County, 51 Neb. 7T16.....cciiiiirinninennnnnnns 64,143
Heald v. Polk County, 46 Neb. 28......v0vieierierenreacans 64, 143, 609
Hedman v. Anderson, 6 Neb. 3932, .. ..0cieiiirerrcnnrocecsnrasnans 143
Heffner v. Brownell, 70 Ia. 591.....ccuuitinrienirernennseevenannnn 437
Heidiman-Benoist Saddlery Co. v. Schott, 59 Neb. 20............. 185
Heinz & Fisher v. Board of Equalization of the City of Davenport,

121 A, 44D, 0t ieivtnrnn e reeetncananuanesssssoancsnsossennns 543
Herrick v. Grow & Brown, 5 Wend. (N. Y.) 679.....ccvieueennn.. 312
Hess v. Loowery, 122 Ind. 225, ...c0eeceenecceceereanariosscansnns 770
Hesser v. Johnson, 57 Neb, 155....ccvtteeunnreeiirareiesosnansen 35
Hibbard v. Western Union Telegraph Co., 33 Wis. 558............ 256
Hidden v. Jordan, 21 Cal. 92.......iriiirierieinriiereranonnoans 548
Hier v. Anheuser-Busch Brewing Ass'n, 60 Neb. 320............. 337
Hilton v. Bachman, 24 Neb. 490........c.cciiiriiinirecrcscesncnssn 651
Hoagland v. Van Etten, 23 Neb. 462, 31 Neb. 292, ................. 114
Hobbs v. Warman, 63 Neb. 703....ccrriuitiiinesreroceenccnannns 605
Hobson v. Ewan, 62 I1l. 146.......c0titiiiraneinieniiocnansnnaes 266
Holcomb v. Boynton, 151 T11. 294. . ... citirieniiiniiectonsennens 628
Holliday v. Brown, 34 Neb. 232........ciiiiiiiiiiiiiinnass TN 791
Home Fire Ins. Co. v. Hammang Bros. & Co., 44 Neb. 566........ 806
Hoover v. Hale, 56 Neb. 67......ccvttinriinrroieeonnensrncnnoanss 403
Horbach v. Tyrrell, 48 Neb. 514. ... .0ttt iiinnnereionnnan. 817
Horton v. State, 60 Neb. T0L. .. ..ttt iiienereonsorestoncsennns 3,336
Horton v. State, 63 Neb. 34....ctuiriererriinrereeinenanconnnans 336
Hot Springs Cases, 92 U. 8. 698......0iveriiiieiiiiiiiiiannn., 350
Hottenstein v. Conrad, 9 Kan. 435....... ittt 461
Houston Telegraph Co. v. Davidson, Hardeman & Co., 15 Tex. Civ.

ADD. 334, ittt ittt 255
Howard v. Ingersoll, 13 How. (U. 8.) 380......cvveiviiirennnnnn, 447
Howe v. Watson, 179 Mass. 30.....c.cviuiiiiiienneniiienarnnann, 546
Hoxie v. Home Ins. Co.,, 32 Conn. 21.....c.civvviniieininnnnnnenns. 629
Huckshold v. St. Louis, I. M. & S. R. Co., 90 Mo. 548.............. 771
Hudelson v. First Nat. Bank, 51 Neb. 557........................ 162
Huebener v. Sesseman, 38 Neb. 78.......cccvviveeiiiiiinaa., 620
Huff v. Babbott, 14 Neb. 150....c.ciuuueiniiiniiieiiniiirennnenns 419
Hughes v. Orange County Milk Ass’'n, 10 N. Y. Supp. 252.......... 174
Hurlburt v. Palmer, 39 Neb. 58.......cciiiiiiiiiiiiiiiiiiiennes 158
Huse v. Den, 85 Cal. 390. ... iviininiiiiiiiiieiiiiinrnnaennss 628
Hyde v. Hyde, 60 Neb. 502............... e 119
Hyman v. Bogue, 135 Ill. 9... ..o ittt 414
Ide v. Ide, 5 Mass. 499, ... cceiiiiiiiiernnieniiicnonniinnacnnoens 97

In re Blair, 4 Am. B.Rep. 220........0t0iitisirsnncnronnnencncns 241



CASES CITED BY THE COURT XxXi

PAGE
In re Fisher, 15 Wis. 567......cvvvenennnnnn... tereencnnescntienns 133
In re Railroad Commissioners, 15 Neb. 680........ ceecscnrtavenn . 684
In re Sands Ale Brewing Co., 3 Biss. (U.8) 175, . eeeinnnnnnnnn, 507
In re White, 33 Neb. 812...cuueruernieinrnrennninnnnnnnnnnnn, 232
Jackson v. Bull, 10 Johns. (N. Y.) 19......00vuuernnnnnnnnnnnn.... 97
Jackson v. Pennsylvania R. Co., 66 N. J. Law, 319................ 700
Jacobs v. Morrow, 21 Neb. 233......vivuuunnenrnsinnnnnnnnn., 754
Jefferson County v. Saxon, 10 Neb. 14....vuueennerern ... 203
Jeffries v. Lamb, 73 Ind. 202........ouuiuunernnnnnennnnnnennn. .. 559
Jerdee v. Furbush, 115 Wis. 277.........oivivnrerinnrnnnnnnnn.. 554
Jesse v. Shuck, 12 8. W. (Ky. App.) 304. .. eveunrunnnrnnnnnnnn. .. 358
Jewett v. Klein, 27 N. J. BEq. 550. ....verinnnenvnennnnrnnnn.., 291
Johnson v. Finley, 54 Neb. 733........ouviuianrennnnnnnnnnnn. .. 317
Johnson v. Foreman, 40 Il App. 456........0u.uuu.... S 353, 355
Johnson v. Hubbell, 10 N. J. Bq. 332..c..uiivniinnnnnnnnnnnnn.... 546
Johuson v. Joliet & C. R. Co., 23 TIL 202..........0euuuevnn...... 216
Johnson v. Towsley, 13 Wall. (U. 8.) 72.....c.0vvvvunnnnnnn..... 350
tJohnston v. Milwaukee & Wyoming Investment Co., 49 Neb.
12 705, 711
Jones v. Bittinger, 110 Ind. 476......ccovuuivieernnnnnnnnnnn. .. 266
Jordan v. Bank, T4 N. Y. 467........00iiiiiinnnnnnnnnnnnnnnnn.., 766
Jordan v. Middlesex R. Co., 138 Mass. 425...ccuuuerunnnnnnn...... 176
Kastell v. Hillman, 583 N. J. Bq. 49....ooviiuiiuninennennannnnnn.. 546
Kearney Electric Co. v. Laughlin, 45 Neb. 390.................... 772
Keene v. Sallenbach, 15 Neb. 200.....................ou'n.... 734, 790
Keiser v. Commissioners of Union County, 156 Pa. St. 315........ 445
Kelly v. Wimberly, 61 Miss, 548........c0uuiinuiennnnnnnn.. ... 522
Kemerer v. State, 7 Neb. 130....0euvuuierininniinnrnnernnnnn.. .. 64
Kemper v. Renshaw & Co., 58 Neb. 513........................... 162
Kennard, Daniel & Co. v. Hollenbeck, 17 Neb. 362............ 734, 790
King v. Utley, 85 N. Car. 59....ccouvuneinnninnnnnnnnnnnnnnn.. . 743
Kitchen Bros. Hotel Co. v. Hammond, 30 Neb. 618................ 652
Kocher v. Cornell, 59 Neb. 315...cuuvuienvunenannneneonnnin ... 178
Kofka v. Rosicky, 41 Neb. 328.....iiciniiunininnnnnnnnnnnnnn. .. 546
Knudson v. Parker, 3 Neb. (Unof.) 481.............c....o....... 716
Knudson v. Parker, 70 Neb. 21...euuiuieiinnaninnnnrnnnnnn.n.... 491
Korth v. State, 46 Neb. 631..c..cc0vvnninninninnnnnnnn.... ees. 605
Ladew v. Paine, 82 I1L. 221.......iviiiiiinnnniinininannans,, .o 471
Laflin v. Svoboda, 37 Neb. 368.......0.oueunevaiiinnnnnnnnnnnn... 4
Landa v. Lattin Bros., 19 Tex. Civ. App. 246.............cc....... 42
Lanford v. Lee, 119 Ala. 248....cuvuuvenneneiniinnennnnnnnnnn. .. 660
Larmon v. Knight, 140 TIL 232....0ccivuninniniennininnnnnnn. ... 500
Larson v. Butts, 22 Neb. 370....cocviiiiiiinnnnenaninnnnnnnn.. 557
Larue v. Russell, 26 Ind. 386......cccuvuienvuninnennrnnnnnnnnnn.. 377

3



xxii CASES CITED BY THE COURT.

PAGE
Lawrence v. Englesby, 24 Vt. 42....... cecssscsesascscsescssasness 266
Lawton v. Sager, 11 Barb. (N. Y.) 349....cv0evrivnnscncecnsasas 490
Leavitt v. Bell, 55 Neb. 57...ccccvceieersncnncesse cessssesese ees 743
Leavitt & Lee v. Morrow, 6 Okio St. 71 ........... etrerersstenens 700
Lee v. Wilmington, 1 Marvell (Del), 65.....0000cceneeannn.. vees 60
Leeder v. State, 55 Neb. 133..... eeresestetneratiserosareoonnans 655
Lehman, Durr & Co. v. Farrell, 71 Ala. 458....... ceecassenaconne 4 -
Leisenberg v. State, 60 Neb. 628..........cciveetnniieiaianans 12, 247
Leroux v. Brown, 14 B. L. & Eq. 247......... P e ieerneaians 501
Tessee of Frost v. Frostburg Coal Co., 24 How. (U. 8.) 278...... 721
Levi v. City of Louisville, 97 Ky. 8%4.......ovviiiiiiiiiieaenn, 526
Levor, Trustee, v. Seiter, 8 Am. B. Rep. 459.............coouvnets 241
Le Warne v. Meyer, 38 Fed. 191....cceveeeccarccccsntonnceneenann. 462
Lewis v. Mott, 36 N. Y. 395, .0eeuetuencsnrecsenncnncssncnnaanss 186
Lewis v. Smith, 9 N. Y. 502..uueeenieearniceranrieeereraeecacnes 653
Lewon v. Heath, 53 Neb. T07..ccceeecensicnrennsncnniccacncannns 431
Liebscher v. Kraus, 74 Wis. 387....c.cuiiiictcvtrvssrossenanne .. 436
Lincoln Nat. Bank v. Virgin, 36 Neb. 735........00iveiiiienennnns 652
Lincoln Shoe Mfg. Co. v. Sheldon, 44 Neb. 279............cc0veens 258
Lincoln Street R. Co. v. City of Lincoln, 61 Neb. 109............. 411
Livingston v. Corey, 33 Neb. 366.......0000riieeniiiniennniens, 170
Locke, Huleatt & Co. v. Shreck, 54 Neb. 472.........ccvtuiuninnn 703

_ Lockwood v. Kelsea, 41 N. H. 185.. ... iiiiiiieeeiniiieninnieenen 660
Logan County v. McKinley-Lanning Loan & Trust Co., 70 Neb.

800 Lt iiriieeeeeaseeaaetacesaasrabras ettt acnnionans 517
Losey v. Neidig, 62 Neb. 167.............0.n eereesnssiasacsennan 109
Lovejoy v. Murray, 3 Wall. (U. 8.) 1.....ocviiiiiiiinianenio, 704
Luther v. Winnisimmet Co., 9 Cush. (Mass.) 171............hen. 447
Lydick v. Chaney, 64 Neb. 288......... ettt tateeeraeceearranas 762
Lyle v. Siler, 103 N, Car. 261..cccetenraraanreniceronerecnennns 266
McCarn V. Cooley, 30 Neb. 552.ueveenerrcrrerenruienaraaenanannss 605
McClain v. Morse, 42 Neb. 52............ Ceteeeraeaeerersransnas 382
McClelland Bros. v. Allison, 34 Kan, 156...c.ccciiiiieriricaennns 755
McClure v. Jeffrey, 8 Ind. 79........ eresenes eesesrsrsanaaneins 800
McClure v. Otrich, 118 TII. 320...ceeecnciecnaceenes cheeesanenas 478
McCoy v. Conrad, 64 Neb. 150....cvueeeiieesciriaaciseerenennss 584
McCray v. Lipp, 35 Ind. 116.....00ccuveecnnes Ceereesrranaesasaons 743
McCreery v. Schaffer, 26 Neb. 173..... erececsceaatateienanoons 557
McCulloch v. Valentine, 24 Neb. 215. ... vevnertivinnnneanasnnss 743
McDonald v. Backus, 45 Cal. 262........cccvunincnanicnanns ... 811
McElhinney v. City of Superior, 32 Neb. T44........ccvveenennn. 668
McGavock v. City of Omaha, 40 Neb. 64........... veessseonsanses 3
McGraw v. Rock Island & P. R. Co., 59 Neb. 397..... cetecsossians 772
McHugh v. Wells, 39 Mich. 175............ccviceeesns ereceenacns 410

McLucas v. St. Joseph & G. L R. Co., 67 Neb. 603..... ceeseeneses 167



*

CASES CITED BY THE COURT. " xXxiii
PAGE
McMurtry v. State, 19 Neb. 147..........000vvvvn.n. creesaecann 605
McNerney v. Hubbard, 8 Neb (Unof.) 104, 108...... PP PP 331
McNitt v. Turner, 83 U. 8. 352, .0uuuvrnnsireernnsneinsnnn, 266
McVey v. Peddie, 69 Neb. 525......cuienrrunnnennnnnnnnnn... 145, 149
Magenau & Co. v. Bell, 18 Neb. 247.......vvuurrnnrnrrnnnnnn.... 475
Mallory v. Ferguson, 50 Kan. 685........cuuureunnernnnsennnnn. ... 611
Maloney v. Dewey, 127 T1L 895.....ccouvineeneranneennnnnnn.. 404
Mandego v. Centennial Mutual Life Ass’n, 64 Ia. 134, cvennennn... 279
Markey v. School District, 58 Neb. 479...........vuuveeninin. ... 441
Marshall v. Holmes, 141 U. S. 589.........0cvurnernnrnnnnnn. .. 751
Marston v. Massachusetts Life Ins. Co., 59 N. H 92. ... i, 279
Martin v. Humphrey, 58 Neb. 414..............00uuuueinnn ... 20
Mason v. Northwestern Ins. Co., 106 U. 8. 163..........cc.voon.. .. 414
Mathews v. State, 19 Neb. 830........0iiiuiiunrennnnnnnnnno. .. 11
Matthewson v. Burr, 6 Neb. 312.........0.0vuninininunnnnnon ., 802
Mattison v. Chicago, R. I. & P. R. Co., 42 Neb. 545................ 801
Mayer v. Farmers Bank, 44 Ta. 212.........0.00uunninniuonn. ... 410
Mead v. Treasurer of Ingham County, 36 Mich. 416.............. 522
Meek v. Lange, 65 Neb. 783.......oiuivuiirnneunnennnnnninnnnn. .. 558
Meeker v. Waldron, 62 Neb. 689........................ Srreeaes 487
Meng v. Coffee, 67 Neb. 500.......ccoouvuunrnnrnnnnnnnn .. 111, 118
Merchants Nat. Bank v. Glendon Co., 120 Mass. 97.....ccuuenun.... 721
Merchants Nat. Bank v. McDonald, 63 Neb. 363................... 463
Merchants & Miners Nat. Bank v. Barnes, 18 Mont 335........... 660
Merket v. Smith, 83 Kan. 66.........couvuviiiiuinunnnnn ... 168
Merrill v. State, 65 Neb. 509......covvevuveuiinineneunnnninnnn ... 726
Merrill v. Suing, 66 Neb. 404............0....ooo.oo i 39
Messmore v. New York Shot and Lead Co., 40 N. Y. 422.......... 695
Metropolitan St. R. Co. v. Johnson, 90 Ga. 500.................... 176
Meyer v. Michaels, 69 Neb. 138.............................. .. .. 372
Mickelwait & Young v. Western Union Telegraph Co., 13 Ia. 177... 255
Miller v. Aldrich, 31 Mich. 408................................ .. 507
Miller v. Royal Flint Glass Works, 172 Pa. St 0. iieinennna... 330
Miller v. Waite, 59 Neb. 319.......ccoiuuniinnnnannnnnnnnnn ... 485
Miller v. Waite, 60 Neb. 43.......0couviiiiiinnneennnnnnnnnn.., 431
Mills v. Ralston, 10 Kan. 206.........co.oovuiiuenuiinooonnn .. 463
Milwaukee & St. P. R. Co. v. Kellogg, 94 U. S. 469................ 595
Missouri, Kansas & Texas Trust Co. v. Richardson, 57 Neb.

617 ........ B T I I 463, 789
Misgouri P. R. Co. v. Tietken, 49 Neb. 130..................... 289, 298
Missouri P. R. Co. v. White, 80 Tex. 202........cocvvvvvrnnnn.... 771
Mizera v. Auten, 45 Neb. 239............ et i, 440
Moline, Milburn & Stoddard Co. v. Curtis, 38 Neb. 520............ 589
Montgomery V. Willis, 45 Neb. 434..........00iviiuiiininnn ... 355
Moore v. Jeffers, 53 Ta. 202..........ouuiiiuinnnnnnnnrnrnn., 405

Moore & Cozine v. Herron, 17 Neb, 697....... teeseaanns I, 644



xxiv CASES CITED BY THE COURT.

PAGE
Moores v. State, 63 Neb. 345........c0cveiianans teessssesaes...D1, 58
Moores v. State, 67 Neb. 535....cccnveveecicnsannes rsesesaneens 52, 59
Moreland v. Lawrence, 23 Minn. 84............... cesrcernsesanas 266
Morrill v. Taylor, 6 Neb. 236.....cccvviennocnes tearatiassesens 164
Morton v. Carlin, 51 Neb. 202......cuiriiiiineinrvenorcannanes . 482
Mountain Lake Park Ass'n v. Shartzer, 83 Md. 10..........c0.v.. 628
Mowry v. Latham, 20 R. L 786......c..cciirecnctacereirsncacnns 266
Muldowney v. Illinois C. R. Co., 36 Ia. 462..... sevessaessesansanss 69
Munday v. Vail, 34 N. J. Law, 418.........c.cceues teteeneseianonns 653
Murray v. Sanitary Distriet, 136 IIl. 489..... Ceeeenentseracanaes 216
Nash v. Baker, 40 Neb. 294..........cc0vinanes ceeasetsesesasans 628
National Bank v. Chapman, 50 Neb. 484..........co0ciiuiiinnis, 716
National Bank v. Commonwealth of Kentucky, 9 Wall. (U. 8.)

25 T G 538

National Surety Co. v. State Bank of Humboldt, 120 Fed. 593..... 342

" Nebraska Loan & Trust Co. v. Hamer, 40 Neb. 281........c..00c0s 403

Nebraska Telephone Co. v. Cornell, 53 Neb. 737............... oo 684
Needles v. Needles, 7 Ohio St. 432....viiiiniiieeiiiieennennss 478
Neiler v. Kelley, 69 Pa. 8. 403. .. coceereiiiiirierniiiiiinconnees 462
Nelson v. Jenking, 42 Neb. 133. .. cctieiieneiisinoenttisnccensne 317
Nelson v. State, 83 Neb. 528. .. .cueererererueriurceenssannaaioes. 139
Newcombe v. Irwin, 55 Mich. 620..... ..t iiiiiiiniiiiininieens 377
Newell v. West, 13 Blatchf. (U. S.) 114............ N eeeereeeaane 168
Nichols v. Baxter, 5 R. L. 491, . cvttecuiiiinniiiiininniiinnns, 507
Niland v. Kalish, 87 Neb. 47.....c0ieternnetrrinccenseacsscannanns 778
Nodle v. Hawthorn, 107 Ia. 380......ccitviiniocenrarencncnnns 645
Noll v. Kenneally, 37 Neb. 879...cccvicuiunreunnnns e, 729
Norfolk Nat. Bank v. Job, 48 Neb. T74.....0vciiiirienanceccnnnns 605
Norman v. Bckern, 60 Minn. 531........ciiiiiiiiieceeiiacnceanns 628
Norton v. Shelby County, 118 U. 8. 425. ... viiiiineeiniranennnns 482
Nostrum v. Halliday, 39 Neb. 828.......cieiiienienieiineneninans 513
Nygren v. Nygren, 42 Neb. 408.........c0iueiieenennns cereacene 655
O'Brien v. O’Brien, 19 Neb. 584. .. .....ciiieiirnrorsiennennennn. 782
O’Brien v. Wetherel], 14 Kan. 616......00 0veieenercnnnninienn.. 433
Ogden v. Walters, 12 Kan. 282......citetireennnencininacnnennen, 406
Olds v. New York, N. H. & H. R. Co.,, 172 Mass. 73.....cc000uueet. 300
Omaha Street R. Co. v. Craig, 39 Neb. 601...........00itnnnnns 173,712
Omaha Street R. Co. v. Duvall, 40 Neb. 29.......ccciviviennnnnnn. 597
Omaha Street R. Co. v. Emminger, 57 Neb. 240........ tessesrease 770
Omaha Street R. Co. v. Martin, 48 Neb. 65................. ceseans 595
Omaha & N. W. R. Co. v. Menk, 4 Neb. 21......ccceeciennnnncenn. 382
Omaha & R. V. R. Co. v. Crow, 47 Neb. 84......c0c0venenennns. 289, 297
Omaha & R. V. R. Co. v. Crow, 54 Neb. T47......c000uvnccnene. 289, 298
Omaha & R. V. R. Co. v. Krayenbuhl, 48 Neb. 5563................. 640

Orvis v. Powell, 98 U. 8. 176.c00eseecrcvanccrcsasessicasonsnsoas 414



CASES CITED BY THE COURT. XXV

PAGE
Osborn Co. v. Jordan, 52 Neb. 465............oooiivnnnnnnnn. .. 15, 20
Otto v. Doty, 61 Ta. 23........ooouiiiiiiiiennnnn 211
Owens v. McNally, 113 Cal. 444.....................cc0ooii. .. 548
Pape v. Capitol Bank, 20 Kan. 440............................... 721
Parker v. Nothomb, 65 Neb. 315........oouuuueninunnnnnnnn. .. 247
Parrat v. Neligh, 7 Neb. 456.............ccoooiiiiineenn.., 403
Paul v. Virginia, 8 Wall. (U. S.) 168. .. 524
Pearce v. Foote, 113 T1L 228............0ooiuiiiineeinnnn . 583
Pearce v. Rice, 142 U. S. 28............ooiiiuiiiiiii 583
* Pearson v. Kansas Mfg. Co., 14 Neb. 211......................... 158
Peck, Trustee, v. Connell, 8§ Am. B. Rep. 500..................... 242
Pembina Consolidated Silver Mining & Milling Co. v. Pennsylvania,

125 U. 8. 181..eeeiiiniiii i 524
Pennsylvania R. Co. v. White, 88 Pa. St. 327................ ... .. 291
People v. Core, 85 I1L 248................oooiiiiii . 328
People v. Fidelity & Causualty Co., 153 IIL. 25.................... 628
People v. Hibernia Bank, 51 Cal. 243........................._ ... 536
People v. Rose, 174 TIL 310.........oooeiiiniiiunoo 628
People v. Whitcomb, 55 TI. 172...........o.oiiiei i 685
Pereau v. Frederick, 17 Neb. 117..................oo. .. 817
Perkins County v. Keith County, 58 Neb. 323.................... 64
Petersen v. Chemical Nat. Bank, 32 N. Y. 2L...................... 167
Peterson v. Lodwick, 44 Neb. 771.............oooooi .. 703
Petrie v. Clark, 11 8. & R. (Pa.) 377..........ooouoi i 168
Pettibone v. Fitzgerald, 62 Neb. 869.................... ... . 605
Pettit v. Johnson, 15 Ark. 55............oouii i 628
Philadelphia Fire Ass’'n v. New York, 119 U. 8. 110.............. 524
Phillips v. Bishop, 35 Neb. 487.................o.oo 0. 817
Phillips v. Stauch, 20 Mich. 369.............ooouoi L. 556
Pick v. Strong, 26 Minn. 303..............o.o o 266
Pipkin v. Williams, 57 Ark. 242................00 0 556
Plumb v. Tubbs, 41 N. Y. 442.........ooooiiii i 433
Plummer v. Rummel, 26 Neb. 142...........oooooooi.i.. ... 716
Pollard v. McKenney, 69 Neb. T42.............oooiunuoii .. ... 500
Ponca Mill Co. v. Mikesell, 55 Neb. 98........................... 462
Pope v. Hanke, 155 Il 617.................ooooiiiiii . 583
Poppleton v. Moores, 62 Neb. 851, 67 Neb. 388.................... 668
Porter v. Bradley, T R. L. 538........cuvuvunnunnnnnnnnnnonn. ... 38
Porter v. Chicago, I. & D. R. Co., 99 Ta. 351...................... 700
Powell v. Augusta & S. R. Co., 77 Ga. 192................... .. .. 176
Presbyterian Church of Hutchinson v. Santy & Co., 52 Kan. 462, ... 810
Prescott v. Trueman, 4 Mass. 627............ooovineunninn.. ... .. 38
Price v. Price, 111 Ky. TT1....couiiiiiiiiiiiiininenannnn .. 546
Prindle v. Andersen, 19 Wend. (N. Y.) 391..........00ouuonon. .. 106
Proctor v. Cole, 66 Ind. 576.........u0vuvuvnnnnneennns .. 800



xxvi CASES CITED BY THE COURT.

Providence County Bank v. Benson, 24 Pick. (Mass.) 204......... N A5((;)E7
Punteney-Mitchell Mfg. Co. v. Northwall Co., 66 Neb. 5.......... 689
Purcell v. St. Paul City R. Co.,, 48 Minn. 134..........c00nuurunn 595
Putnam v. R0sSS, 46 MO. 837, . icvereesncernssnsccnsioieensssananns 811
Pyle v. Warren, 2 Neb. 241 . ... ... ciuiiirrinnrntiiirneeneanacnns 704
Ragoss v. Cuming County, 36 Neb. 375........iiiiiiiiiiianns, 144
Railroad Co. v. Kassen, 49 Ohio St. 230..........cviiiiiiinianen 595
Ramp v. McDaniel, 12 Ore. 108...... ... . ittt iiiiiiiiiensanans 266
Ratterman v. Western Union Telegraph Co., 127 U. S. 411........ 543
Ray v. Jeffries, 86 Ky. 367. .. iciiiiiiiiiiiiiiinriineeencnass 358
Rector v. Gibbon, 111 U. 8. 276. ...t ittt eiiienennns 350
Redfield v. Utica & Syracuse R. Co., 256 Barb. (N. Y.) 64.......... 724
Reed v. Mott, 2 Neb. (Unof.) 450........cciiiuiiiiiiiiiiannann, 420
Reed v. Reed, 65 Neb. 849.....coiviiiiiniiiiiinineniennnanns 777,778
Reeve v. First Nat. Bank, 564 N. J. Law, 208...........cccoenne 436
Rendell v. Harriman, 75 Me. 497. ... .ottt ininiinnesnnen 436
Renfrew v. Willis, 33 Neb. 98..... ...t [P 162
Reuther v. Zimbleman, 50 Neb. 165........ it iiieiieeeannens 201
Rhodes v. Rhodes, 3 Sandf. Ch. (N. Y.) *279........cceviiienans 547
Rice v. Fidelity & Deposit Co., 103 Fed. 427......... ...ttt 630
Rice v. Winters, 45 Neb. 517.... .ottt iieiiiinannns 758, 764
Richardson & Boynton Co. v. School District, 45 Neb. 777.......... 513
Robb v. Hewitt, 39 Neb. 217... ... ittt iinenaanns 248
Robertson & Sons v. United States Credit System Co., 57 N. J.
LW, 12 ittt iiitrtt ettt 628
Robinson v. MceNeill, 51 Tl 225, ... i iinitiineenrnaeeasesanns 800
Rochester Loan & Banking Co. v. Liberty Ins. Co., 44 Neb. 537... 626
Rockford Watch Co. v. Manifold, 36 Neb. 801.................. 185, 652
Rockwell v. Coffey, 20 Colo. 397 . ... ot viriiiiiiniiiiiinienaneas 628
Romberg v. Fokken, 47 Neb. 198...........ovviiiiiiiiiane 203
Romberg v. Hediger, 47 Neb. 201. ... . oo, 201
Rose v. Burr, 43 Neb. 358. ..ot iiiiiiiiiimineeinaansans 330
Rosenbloom v. State, 64 Neb. 342........ci i, 232, 669
Ross v. Sumner, 57 Neb, 588. ...ttt iiiiiiiianennnns 652
. Royse v. State Nat. Bank, 50 Neb. 16............cooiiinneeaen. 201
Rube v. Cedar County, 35 Neb. 896....... ..ot iiiiiiinnnenannn 755
Rupert v. Penner, 35 Neb. 587.......cciiiiininninniiiia... 743
Russell v. Horn, Brannen & Forsyth Mfg. Co., 41 Neb. 567........ 693
Russell v. Shurtleff, 28 Colo. 414........coiiiiiiiiiirieanans 653
Ryan v. Dox, 34 N. Y. 307...ciiiiniiiiiiiiiiiiniiiiineniennanns 548
Sahan v. Swan, 48 Ohio St. 25...... ..ttt 548
St. James Orphan Asylum v. Shelby, 60 Neb. 796................. 743
St. Joseph & G. I. R. Co. v. Hedge, 44 Neb. 448.........ccvcevnenn 595
Sanitary District of Chicago v. Ray, 199 IIL 63......covunvunannns 216
Sayre v. Thompson, 18 Neb. 33.. ... .t iiiiiiieriniiiianeneess 790

Schile v. Brokhahus, 80 N. Y. 614.........oiiiiiiiiiiiinannnnnnns 694



CASES CITED BY THE COURT. XX Vil

PAGE
Schneider v. Pat*erson, Murphy & Co., 38 Neb. 680.........00u.... 694
Schneider v. Turner, 130 I11. 28. ... ... ciiieennnrrnrnennenrennan. 583
Schnell v. City of Chicago, 38 I1l. 382....ccevrrrnrnernrennnnnn 265, 267
School District v. Randolph, 57 Neb. 546.....ccviuiriereriennnnn. 441
School District v. Stough, 4 Neb. 357. ... icciienieenennncnens 441
School District v. Thompson, 51 Neb. 857.....cceerirvirirernnens 660
Schrader v. Decker, 9 Pa. St. 14............cvtiivrennnnnn SN 471
Schumacher v. Crane-Churchill Co., 66 Neb. 440........ccc0vvnnnnn 746
Schuyler v. Hanna, 28 Neb. 60L......c00iviuinnrnnnenenns PR 203
Scott v. Baker, 3 W. Va. 285. ... cuiniiiiriininrierrnennnennsonsan 436
Scottish Union & National Ins. Co. v. Herriott, 109 Ia. 606....... 524
Seamster v. Blackstock, 83 Va. 232.....0iiiiieineiineneccnnennns 653
Seeley v. Johnson, 61 Kan. 337......... et reesesianesateierenns 814
Segear v. Segear, 23 Neb. 306......0cieiiiitierrnennenernerennens 655
Selby v. City of Portland, 14 Ore. 243.......ccititnnnnrennnnenass 60
Selleck v. Janesville, 100 Wis. 157............ esesceesrscesunana 770
Sells v. Haggard & Co., 21 Neb. 857. ... .0t inerenneenrvrononnans 769
Sesler v. Montgomery, 78 Cal. 486. . .....c.vviitiiiiiieinennnaennns 771
Shakman v. United States Credit System Co., 92 Wis. 366......... 628
Sharmer v. McIntosh, 43 Neb. 509............. Cetissesenetanann 472
Sharpe v. O’Brien, 39 Ind. 501....cicueiiniinninrenncncnnnrosnes 363
Shaw v. Spencer, 100 Mass. 382....ccveriecevsroecacnocncnnanens 629
Sheets’ Estate, 52 Pa. St. 257, ... ieretieiiiinieeancacensnsnans 91
Sheldon v. Edwards, 35 N. ¥, 270. .. c.iviiiiriininnenncnnsosees 380
Sheldon’s Lessee v. Newton, 3 Ohio St. 4%4................. esess 653
Shellenberg v. Fremont, E. & M. V. R. Co., 45 Neb. 487..... veess 370
Shepard v. Easterling, 61 Neb, 882....cv0vivnrinerrceennserens . 611
Shepley v. Cowan, 91 T. 8. 830....ccuueeeeerrrrvaceceanonnnnennnns 350
Sherwin & Co. v. O'Connor, 23 Neb. 221........c00uveennnnneenes. 327
Shoff v. Wells, 1 Neb. 168. . ... .iiiiniiitienrsruenneeaeenneennas 359
Shriver’'s Lessee v. Lynn, 2 How. (U. S.) 43.....cciiiivernnnnnnn. 405
Shull v. Barton, 56 Neb. 716, 58 Neb, 7T41........covevenenrnenns. 325
Sieberling & Co. v. Fletcher, 47 Neb. 847.......c0veeiernennn... 201
+ Silurian Mineral Springs Co. v. Kuhn & Co., 65 Neb. 646........ 688
Simmons v. Saul, 138 U. 8. 439.....citiiiieiiiriirecneenencenss 266
Sioux City & St. P. R. Co. v. Singer, 49 Minn. 301................. 433
Skinner v. Skinner, 38 Neb. 756.....cicetiieriirereneencnncnnans 718
Slater v. Skirving, 51 Neb. 108.........ccvvivrinnn.. e 380
Smith v. New England Mutual Life Ins. Co., 63 Fed. 769......... 279
Smith v. Pierce, 65 Vi 200. ... .00t iieeeinenenenensenneenceonnann 546
Smith v. Schlink, 6 Colo. App. 228....ceeerirrirniinrennnnnnnnn. 378
Snyder v. Pharo, 25 Fed. 398............ teebicietiieiteeneannaan 700
Soby v. People, 134 I1L 66. ...t tiini ittt iiiinnnnnsnnnnns 583
Society Perun v. Cleveland, 43 Ohio St. 481..........cccvvevennn.. 721
Solomon v. Solomon, 3 Neb. (Unof.) 540...0cevviuienernnnnnens. 778
Solt v. Anderson, 63 Neb. 734....... i iiiiitiiiirirrenencneencnns 558

South Platte Land Co. v. Buiffalo County, 7 Neb. 283.............. 785



axviii CASES CITED BY THE COURT.

PAGE
Southern Express Co. v. Walker, 92 Va. 59........ccvciveeennnn. 726
Sovereign Camp of the Woodmen of the World v. Thiebaud, 69

Pac. (Kan.) 348. ... .ciuiriieeierareescasensessansrsssscnnans 16
Spencer v. Wolfe, 49 Neb. 8......c.iiiriierieroroonsssnsnas vee.. 264
Spirk v. Chicago, B. & Q. R. Co.,, 57 Neb. 565.....c0cvvienecnncnn. 358
Spoors v. Coen, 44 Ohio St. 497. .. .. i iiitiinenecnncnnonsnnnnns 653
Squire v. Western Union Telegraph Co., 98 Mass. 232.......c...... 256
Stager v. Troy Laundry Co., 38 Ore. 480........civeiriinennrnnss 79
Stansbury v. Storer & Ellis, 3 Neb. (Unof.) 100...... fecriesaenen 604
Stanwood v. City of Omaha, 38 Neb. 552. . ... .00ceeeriiricecnnnens 360
Starr v. Child, 20 Wend. (N. Y.) 149.....cciiiiiinins.. cevesan 446
State v. Anderson, 44 Ohio St. 247......viveeerncecnnn. eesveass. 687
State v. Anderson, 84 Tenm. 321......000c000sccersecrvecccccncns 266
State v. De Lano, 80 Wis. 259.. ... .ttt iiirrsncnecrecnsconceanas 725
State v. Dickinson, 59 Neb., 753. . ..ciiireiriiiiiieiininriiecannss 652
State v. Dickinson, 63 Neb. 869......ccitiiverrvenereianenss 336, 344
State v. Eberly, 12 Neb. 616. ... 000t irericrasceseersccicanaoaess 91
State v. Eskew, 64 Neb. 600......c0ivitieecenenreiiereosnennnnee 726
State v. Ewing, 22 Kan. 708.......uiiiiiiiieiirnrerennnsoonss 232
State v. Gaslin, 25 Neb. T1......ciiivireicsonsinsisnsvsscsosanas 327
State v. Haverly, 62 Neb. 767........... [ peesnsesasenens 652
State v. Hazelet, 41 Neb. 257....ciivireiseeccnsceascnseconacnnns 609
State v. Kelly, 30 Neb. B74. ... cceiteireriernenteecincsnnsnneans 608
State v. Leidtke, 12 Neb. 171. ... . iiettetiercrrncncencsccsccannes 608
State v. Maxwell, 27 La. Ann. 722, ... 00t iicacceseconnnceonnns 527
State v. Mitchell, 31 Ohio St. 592. ... ciiierisireacnconsscnncanss 687
State v. Moore, 48 Neb. 870........c.c0uvne. M eeeeteracsasarrsans . 215
State v. Moores, 58 Neb. 285.....ccvuieiriiiiiiinnreesosonannane 162
State v. Moores, 61 Neb. 9. .ot iiiiiiiiiiienencancsncoennsonns 50, 57
State v. Nebraska Home Co., 66 Neb. 349.....cvniniiiiinnneinnn, 465
State v. Newark, 40 N. J. Law, 71........... ecreseancnearananan 216
State v. Obert, 53 Kan. 106........cciiviiiinieinnnnne ceeseenaas 610
State v. Poynter, 59 Neb. 417............ tereceesiresaranaans 533, 541
State v. Roderick, 25 Neb. 629. ... .ciiiiniiiniinnneaainininns.. 64
State v. Rodman, 58 Minm. 393.....civitiirinriineninnnannaenns 725
State v. Saline County, 19 Neb. 253....cccieiuniiriiiiceianncnss 667
State v. Scott, 53 Neb. B71l.. .. ciuieiiernriennsnonncnns hesaeas 327
State v. Shropshire, 4 Neb. 1Ll..ceeiieeieneiereeincionssonaeeenss 55
State v. Silver, 9 Neb. 85......cccivevenen Ceecesisecanaanaannenon 609
State v. Sovereign, 17 Neb, 173.....00cvevven. teestrnsasereeaanan 608
State v. Stuht, 52 Neb. 209............ et teneeriereraaaaaeaas 50
State v. Tibbets, 52 Neb. 228...c0uuiiiirniininieireicnsaccsanes 635
State v. United States Fidelity & Guaranty Co., 98 Md. 314........ 543
State v. Wallichs, 16 Neb. 110.....civeiriiiiennrenrerconssoseacns 608
State v. Washburn, 11 Ta. 245, . ...ccctiiieriiiiiniiiiianrisonnnns 724
State v. York County, 13 Neb. 57.....c0iiiiiiiiniiiiiieninnss ... 667

State Bank v. Belk, §6 Neb. 710...c.c0cvvvinnnrneeens cessereas .. 800



PAGE
State Bank v. Smith, 29 Neb. 434..........0uururrnrnennnnn.. 800
State Nat. Bank v. Scofield, 9 Neb. 499..........0ouvurnrnrnnnn... 403
Steele v. Palmer, 41 Miss. 88............c.0uuiiurninn e, 653
Stenberg v. State, 48 Neb. 299. ... ... ... .. et 651
Stephens & Roberts v. Patterson, 29 Neb. 697.......vuouveenennnn.. 330
Stetson v. Riggs, 87 Neb. T97. ...ttt e, 46
Stevenson v. Brodahl, 49 Neb. 703..........00uuinrs e, 635
Stevenson v. Morgan, 67 Neb. 207...............00vvuruenoo. 145, 149
Stewart v. Crosby, 50 Me. 130........0uuveenr e, 629
Stewart v. Rosengren, 66 Neb. 445, ..........0ovuvrrnninrrnnnnn.. 131
Stichter v. Cox, 52 Neb. 532........ooiuiiiinnnnneantnn, 618
Stoll v. Sheldon, 13 Neb. 207......cuiuiuinienennennnnennnnn. .. 513
Straight v. Harris, 14 Wis. 553........ ... 0, 653
Stratton v. Reisdorph, 35 Neb. 314.......oeeiennnnnnnnnnnnnn. . 403
Strobe v. Downer, 13 Wis. 11........ooivuinenin i, 653
Struve v. Republican V. R. Co., 2 Neb. (Unof.) 685............... 757
Stutz v. Chicago & N. W. R. Co., 73 Wis. 147.......uvuuurrnunnn. .. 176
Sullivan v. Wilson, 15 Ind. 246.........oouiinineenn i, 363
Summers v. Simms, 58 Neb. 579. ... ..oiuvieiniine e, 772
Supervisors v. Stanley, 105 U. S, 805.........0vuvrrenennnnnnn. 526
Supervisors of Kewaunee County v. Decker, 30 Wis, 624.......... 158
Sutherland v. Brush, 7 Johns. Ch. (N. Y.) 17.. ..ot vunrunnn ... 168
Sutton v. Hayden, 62 Mo. 101......coiuurneinnnennnnennnnannnnn.. 548
Svanburg v. Fosseen, 75 Minn. 350.........0.0vvnrnrnnnnnnnn. .. 548
Sweetser v. 0dd Fellows Mutual Aid Ass'n, 117 Ind. 97........... 279
Swift v. Dewey, 20 Neb. 107.. . .ouueiiuniinn i eennnnnnn, 557
Swift v. Smith, 102 U. 8. 442. . ... .ottt 414
Swift & Co. v. Holoubek, 60 Neb. 784........c0vueeunnnnnnnn. .. 79
Swift & Co. v. Holoubek, 62 Neb. 31.....00vvnuenennnnnnnnn... 80, 773
Sylvester v. Carpenter Paper Co., 55 Neb. 621......c00vennnnnnn.... 800
Synge v. Synge, 1 Q. B. (Eng., 1894) 466...cccvvvvvennnnnnnnnn.. 547
Talty v. Freedman’s Savings & Trust Co., 93 U. 8. 321............ 187
Taylor v. Commonwealth, 101 Va. 829...........00vvvivennnnnn... 216
Taylor v. Hosick, 13 Kan. 518.....ccuiiireeennennerrnnnnnnnns.. 265
Taylor v. Howser, 12 Bush. (Ky.) 465.........c0oiviuvenvnnnnn... 358
Tecumseh Nat. Bank v. McGee, 61 Neb. 709.........000vuuunn... 475
Tenney v. Foote, 95 T1L 99. .. ... ittt iitennennnnn, 583
Terre Haute Electric R. Co. v. Yant, 21 Ind. App. 486............. 428
Terry v. Jewett, T8 N. ¥. 388. .. civtiiiiiieriinninennnnnnns erecnn 305
Thacher v. Pray, 113 Mass. 291.......oitiiiiiiiiiuninennnnnnnn.. 711
Thimes v. Stumpff, 33 Kan. 53.......coiiiirriiininiinnnnnnnnn.. 556
Thomas v. State, 37 Fla. 378.......iiiiiiiiiniiriinnnennnnnn. 248
Thomas’ Administrators v. Von Kapff’s Executors, 6 Gill & J. (Md.)
2 veees BOT
Thompson v. Church, 13 Neb. 287.......c.c0viiiiiirinnnnnnenn. .. 420
Thompson v. Knickerbocker Life Ins. Co., 104 U. S. 252........ .e. 279

Thorne v. McVeagh, 75 IlI. 81........ Cecessssessronraannns resessss 694



XXX CASES CITED BY THE COURT.

PAGE
Tibbetts v. Moore, 23 Cal. 208.......cc0iiivirerrernncsnecsocncnns 811
Todd v. Havlin, 72 Mo. App. 565. ... . iiiiiiniiinirnsenntenonaans 174
Tompkins v. Batie, 11 Neb. 147. ... ..ot iiiiiieireienscecncannas 189
Tone v. Columbus, 39 Ohjo St. 281........ ... i iiiiiiiiiiiennnnas 151
Treasurer of Fayette County v. Bank, 47 Ohio St. 503............ 536
Trumble v. Trumble, 37 Neb. 340.........0iitenrnnneerenennannnn 635
Tucker Mfg. Co. v. Fairbanks, 98 Mass. 101........ccc0vvevnennnnnn 436
Uhl v. Uhl, 52 Cal. 250...... et stcteresett it tetaeceasataraaanan 71
Union Mutual Life Ins. Co. v. White, 106 I11. 67.........c00uvnnn.. 548
Union P. R. Co. v. Johnson, 45 Neb. 57......cccniiiiiirrnnnnnnns 44
Union P. R. Co. v. Mertes, 35 Neb. 204........c0viirieeinenennns 594
Union P. R. Co. v. Rassmussen, 25 Neb. 810.......ccceveeennnnn. 596
Union P. R. Co. v. Thorne, 51 Neb. 472. .. ... cciiireeenncennreons 201 -
Van Tine v. Van Tine, 15 Atl. (N. J. Eq.) 249.....civiverrnennaes 548
Veeder v. McKinley-Lanning Loan & Trust Co., 61 Neb. 892........ 324
Vila v. Grand Island Electric Light, Ice & Cold Storage Co., 68

Neb. 222, ... it iiiiieritesanessceannccasesscensennssoans 461
Violet v. Rose, 39 Neb. 660. . ... .ccuiereiriiirneenrrnnrenenronnnns 558
Voss v. Feurmann, 23 S. W. (Tex. Civ. App.) 936......0vvirnrnnn. 755
Wagner v. State, 43 Neb. 1......ivviieerirnnnrnnnnnnns e eeaneeaeans 724
‘Walker v. Conant, 656 Mich. 194. ... cuiniriirriinnieennnnnaneens 660
‘Wallace v. Berdell, 97 N, Y. 13. ... .. iiiiiiitennennnnnrencnnnans 490
Wallace v. McConnell, 13 Pet. (U. 8.) 136...0cueeeeirennenrncnnnas 405
‘Walsh v. Missouri P. R. Co., 102 Mo0. 582.....citiieniennnnnnncnnns 596
Warren v. Peabody, 27 Neb. 224. ... .0t uiiiiiiiiinnirennnnrernenns 790
‘Washer v. Bullitt County, 110 U. 8. 558. ... tiiirinrerrronceens 451
‘Waters v. Pioneer Fuel Co.,, 52 Minn. 474......cc0iiiiiiirennnnnnns 174
Wax v. State, 43 Neb. 18. ..t vteierirnninetanenennsnsaocannnsnns 201
Weeks v. Wheeler, 41 Neb. 200.......00tieenrinvrnenncncrnensans 603
Weil & Cahn v. Lankins, 3 Neb. 384.................. Neerereneees 790
Weinland v. Cochran, 9 Neb. 480..........00... e tetreseesananana 789
Weitzner v. Thingstad, 55 Minn. 244......c000ereeniinnrrencnenen 555
Weller v. Noffsinger, 57 Neb. 455. ... 0iireiiiinirnerinreceennnans 743
‘Wells v. American Express Co., 556 Wis. 23...civtviirrinneecennns 370
Welsh v. State, 60 Neb. 101, ....0.vttiveiriiennrnenerncncnsannnns 250
Western Cornice & Mfg. Works v. Meyer, 55 Neb. 440............. 418
Western Transportation Co. v. Barber, 56 N. Y. 544............... 370
‘Western Union Telegraph Co. v. Hall, 124 U. S. 444............. 256
Western Union Telegraph Co. v. Wilhelm, 48 Neb. 910............ 693
Weyer v. Watt, 48 Ohio St. 545..cviinininn i iiinnnennnn.. 617
Wiegrefe v. State, 66 Neb. 23..... Seseeetietsierartatenvavnoenans 137
‘Whitlock v. Gosson, 35 Neb. 829. . ... ... iiiiiiiiiiiirenennaanss 557
Whitney v. Levon, 34 Neb. 443..........0civvnnnnnnes PP :1:%:4
Whiton v. Whiton, 179 I1L 32. ... ceetintiiniiinrernnnnsncene ves. D46

‘Whitson v. Smith, 15 Tex. 33...0ceereencreonrranrecsconoss eesees D48



CASES CITED BY THE COURT. xxxi

PAGE
Wilber v. Patne, 1 Ohio, 251.....cviriiiiininniiniininnsensnsn 548
Wilcox v. Montour Iron & Steel Co., 147 Pa. St. 540.............. 355
Williamson v. Kokomo Building & Loan Fund Ass’n, 89 Ind. 389... 721
Williamson v. Probasco, 8 N. J. EqQ. 571.....civnniiiiinnnnnnans, 653
Wilson v. Board of Trustees of Sanitary District of Chicago, 133
8 ) SR . - S 216
Wilson v. City of Auburn, 27 Neb. 435....... e 230
Wilson v. City Bank, 17 Wall. (U. S.) 473. ... i iiiiiienrennnas 243
Wilt v. Cutler, 38 Mich, 189.......ciiiiiriininiernnneeiennennnns 210
‘Winne v. Winne, 166 N. Y. 263...... .00t iiiiiieiienniariennnns 548
Wittenberg v. Mollyneaux, 55 Neb. 429....... eetenreanerareaanns 693
‘Wolfe v. Sullivan, 133 Ind. 331.....c.vtiniiriiniiiieeennninnions 628
Wood v. Massachusetts Mutual Accident Ass’n, 174 Mass. 217...... 28
‘Wood Mowing & Reaping Machine Co. v. Gerhold, 47 Neb. 397..... 201
‘Woodard v. Brien, 14 Lea (Tenn.), 520......c0vcniiniieenneannnen 687
Wood River Bank v. Dodge, 36 Neb. 708........c.ciiiiiieneenna, 11
Woodruff v. Tilman, 112 Mich. 188.....cciviriiiiiiieeenraennens 661
Worley v. Shong, 35 Neb. 311, ... uiieetieienrncnnenoceenansans 420
Worrall v. Munn, 5§ N. Y. 229........... e veattensan it acennaenas 490
Yates v. Kinney, 23 Neb. 648. ... ..0iiieiriernerecrestnoencensnn 203
Yorgensen v. Yorgensen, 6 Neb. 383......c0cirunienninncncnannss 317

Yosemite Valley Case, 15 Wall. (U. 8.) T7..ccieeeccencirereranenes 350






STATUTES AND CONSTITUTIONAL PROVIS-

IONS CITED AND CONSTRUED.

Figures in parentheses indicate corresponding sections in Cobbey’s Annotated

Statutes.

NEBRASKA.
CONSTITUTION.
1866. PAGE
Art. II, 8ec. 19. .. it iii ittt trencansas tieesecanrenanans 634
1875,
8 A T T 784
Art. I, 8€C. 13. i iiiiiieiiitneerirsncnsscoscsonsncanes cesersans 784
7 o T B - T R 5 125
ATt I, S8C. 22. .. i iiiitieaencrsoesosoensocoeroanesseascaaneansas 56
Art. III, S€C. 4. vt iiiiinneeorossnncesonscassonens tesesareannann 212
Art. II1, 8€C. 1l . et iieirentaoncesssonsoeccsasonnnnasnnesns 103
Art. III, sec. 15, .. e iineiieniiininnnenaserosseronnancas 214, 219, 685
ATt. V, 8€C. 26. .. ittt iiieaneesnsnssvanssseocessnnonncnanness 723
Art. VI, SEC. 2. ittt iiiiiiiinnttttitenanttoararncosncnnnnnnas 164
Art, VI, sec. 18. ... it iiiiiiiiiecetatnaersensencnnes eernes 57, 59, 376
Art. VI, secs. 18, 20....ccvriiennnnnonnoncnns etserrenes PPN 53, 55
G- o R T cressenens 531
ATt IX, S€C. 3. ittt iiirreaesrenitatooscannnsoncsesooanes 400, 406
Art. IX, S€C. 4.ttt ittt iiiieriitrinrcannnsannns [P 532
Art. XV, S€C. L.t iiniiiiiiiiinsenonsteaneeeososcasosonncsnnna ... 220
Art. XVI, secs. 13, 14............. e etececaecnnae Crreriincsesana ... b4
SessioN Laws.
1869.
P. 29, cuiiiiennns ceeeeen eseseisescesotaentararsanans ceessssees BT
1883
Ch. 82....... PPN cesesnsns sheesassissstacassasesstsnane eesea.. 145
1885.
Ch. 124........00000s hecesaseieassaeanns ceeenes sersonassns veee. 219
18817.
Ch. 2..... eessseceeascaneasacsestatentaannns cersna cescssccssenes 214
1897.
Ch. 10...c0cve0vsncncacans teetteieiiiacttaseinane sesscaassssscess B8



XXxiv

1903. PAGE
L0 1 T 681, 685
L] TR U 523,529
REVISED STATUTES.
1866.
Ch. 25, 86C8. 126, 182. ... . uirrriieeriiiiireresreeronnseensnnnnn 720
COMPILED STATUTES.
1885.
L T, 219
1899.

Ch. 6, 86C. 6 (3505) cuuiiirrerereetereneneerornrreeneonanneennns 483
Ch. 6, SEC. T (38506) o uuiurneennrnnrrernneenruneneeeeennaneeennes 485
1901.

Ch. 128, 8€¢. 170 (7630) .. ivtiuinrriiiiet it ireenrnereeennonnnonn 72
Ch. 13, art. ITI, sec. 39 (8338) .. ccoiiiiiiiiiie it iiinnnnnrnnss 577
Ch. 23, 86C. 214 (5079 it ittt ittt ettt tteersesrnnnnnan 620
Ch. 23, 8eC. 226 (5091 .. c.iriiirii ittt eireeierenensnannnn. 618
Ch. 23, seC. 227 (5092) .. eovii ittt iiiiiiieeerianreennnnnn. 621
Ch. 23, secs. 258-263 (5123-5128) .. c.vuirririrrennenernnnnnnns. 618, 619
Ch. 77, art. I, S8C. 4. . vttt iininenetneneereneaennrennnennnnnnn. 196
Ch. 77, art. I, 880 27. .t ivuiii ittt ittt it et i iee i enaannn. 533
Ch. 77, art. I, 88C. 180, .0ttt ittt ittt i tteeeer it eneanennns 196
Ch., 77, art. I, 86C. 144. .. .t iui ittt ittt ettt eenennnn 229
Ch. 77, art. I, 8eC. 182. ettt ittt ittt it iiie e iie e, 230
(03 T &/ R 5 of AR 0 T- s 314
Ch. T7,art. V, 880 2.uuuitniniinrnonieuntentonnenenneennoensonesas 314
L0+ T (R - T o 530
1903.

Ch. 2, art. TIT (3128-3140) ... iuniri it ietiieieti it iinennennennnnes 1
Ch. 16, sec. 126 (4119) ... i\ iirinenin i iineinrennreeeenaneas 716,719
Ch. 16, sec. 132 (4124)............. it ettt e, 720
Ch. 17, art. T, sec. 24 (4329) ... ittt i it iirenannnn, 444
Ch. 17, art. I, sec. 68 (4379) .. iriirir ittt iiinreenarnann. 445
Ch. 18, art. I, sec. 131a (9224) ... ..iinirirr et itnenneennnannans 686
Ch. 18, art. I, secs. 149-151 (44984500) ......... vt rinrnnnnnn, 665
Ch. 20, SeC. 2 (4786 ) .. itiniiie ittt tie i iteee e tiiennennnnas 589
Ch. 20, s€C. 8 (4792) i v ririiriteriiinenecennersnenuneenenonnnns 590
Ch. 20, sec. 9 (4793) . . vinininriinennennnnrnennnnns e, 706
Ch. 20, s€C. 11 (4795) . iiiieenninineienensesasnneeesnosnnnanes 586
Ch. 23, secs. 143-145 (5008-5010) ...cuievininncieenrerrnnnnennnnns 211
Ch. 23, secs. 143-146 (5008-5011) ..ccucerinenrnrnennenennncnonnnse 208
Ch. 23, secs. 177, 178 (5042, 5043) .. ccoiiriiiiirenrrnriennennnns 264
Ch. 23, 86C. 178 (5043) . i iiiiniiiii ittt iieeiiernnorennssnnnnnass 261
Ch. 23, 86C. 195 (5060 ). . 0uiuiureneereernernreoceoeoeennnnsenneen 264
Ch. 23, 8eC. 277 (B142) . curivnrrnnernseeceeneaeencnsesnonasannnns 168
Ch. 25, 8eC. 12 (5335) et iriniieioneeienenonenrsnoeennecnncanonans 782
Ch. 32, 8. 20 (5969) ... iiiiiinreiiiienrnionneennnnnnas 140,142 -

STATUTES, ETC., CITED.



STATUTES, ETC., CITED. XXXV

PAGE
Ch. 36, s6C. 4 (6203) ..ceeevircrcnvsssssosssssarscscsscnnasss.ndb 650
Ch. 36, sec. 17 (6216) ..0ienvrrnnrcvencacencseanaces ceerseannnens 552
Ch. 37, s€c. 1 (6250) ...c0eviveetvcrncncoccosasonasans ceeeress 246,248
Ch. 54, art. I, sec. 2 (7101).......... cesectsirasesnarans teeseenns 810
Ch. 72, art. I, sec. 3 (10039) ....ccvvenenensansrrssarssccnncnes .es 297
Ch. 73, sec. 13 (10218)...cciceveivnrnacancenns Cereraeeaenas vese. 180
Ch. 73, sec. 53 (10256) .....cvoneennns eeeeiheceeaerassaseasannas 742
Ch. 77, art. I, secs. 62-64 (10461-10463) c.cvvererenrecerracncnns ... 669
Ch. 77, art. I, sec. 138 (10537) eeevvricnncncnnnrnnnss Cereeaaaneans 317
Ch. 78, sec. 87 (6085)...vcveeerecresescanssnsserescncenans 442, 444,451
Ch. 78, sec. 117 (B135) ... 00ecveeneiiicnsnnnnancanns ieresacaeans 638
Ch. 79, subdiv. 2, secs. 8, 10 (11036, 11038) .....ccvevrrerenecnaens 440
Ch. 79, subdiv. 5, sec. 6 (11080).......vvvierennvenrncrscnsancnons 440
Ch. 79, subdiv. b, sec. 7 (11081).cv.i i iiivcneennnnsscecscans e 439

CopE.
Sec. 25....... S et eesaseseaeantetaattateettantotacnattatastaanns 158
Secs. 40, 41.....c.iiiiiinnnnnn.n Geeecisaesesnsentastatattantans 156
S0 94, . .ieietirenarisonsientsosscsesssocscosnnnresirarearnanes 589
Sec. 96..... e e e et sese sttt eat et teaatsetceabestennanans 159
SeC. 100, ... iiiiieerraueecnneeeeosiasronssssesosonasasacaasonnns 158
SEC. 186. ... iiiinrieeiaectiiiarttsecraae st cattrosaneaenans ... 328
1T T 3 O 326
SeC. 103, .. i iiiitiiiititoretsotesiasonntrtcscnnnsascanennonn 185, 189
800, 267 .. iiieiieiieurciosnsnnsossancsesssccccanannons e 460
SEC. 287, .. iiiieitinntairtocetttacanscscannnaens e ebeeeeeaa 325, 330
[T 1 I 360
L R 3 15 358, 360
[ =TT 3.2 T 472
SeC. 33l.cuierriercricntcrsocsscrasonanne Gessereenesiteactaanana 778
SeC. 458. .. iiiiiecnitiitiiittctciecaatanans Ceeetieateasaennanans 813
860, 472, i iiitisanseesonsssncssssrsassasosncnnses (SR cesens 812
Sec. 482....c00.nnn PN et etieseinerenettaianancaas 762
SeC. 4970 .. vveiincnaanannnnnes erreesaanan sesesrantestaststanen 676
SEC. BT, eieieeeeereoresssenasossrestsasosnssansoscncssssonasans 202
8eC. 592 0ttt ronrorrsrssesnsanssennenns cececteacins [ 134
SeC. B0L. ... .iiieiiiinnriitettcttrtattctiesairosans rerecaans 415, 421
See. 602.......... e e eeaesaa e sttt ar s et aacestaccenannaeonnnesanns 752
Sec. 609....ciirenirricnsneriincnans C et eeieetebecoereacaseenanns 762
SEC. 681, 1 ceeneriieeaeinesonressessorsscessonsncanosseanonsnas 735
S0, 906. .. iaeerereniereorsanersrasansssessecsscsanoseannsssaansas 376
Sec. 910....cvvvvnnrnnnnns shessseseransanons veaene secenenns ee... D88
Sec. 1002. .. c0ccnnetecccecsossrsrnscsrccssooccaceas sesesesnanes. 420
Sec. 1016..c0cveecrrcnccenas Ceseesatesesaasanacscncenne Ceeresane 755
Sec. 1020..... e sesecasernsesiteterecascttotteceaavns cvee....356,635
Sec. 1021..... eescarsatsenssertttctrnanstcreonne cerersenas 103, 356, 632
CrrMINAL CODE.

Sec. 509G..c0ccccacinnans [ veesesircsstrsvienen vee...137,139



xxxvi STATUTES, ETC., CITED.
UNITED STATES.

COMPILED STATUTES. PAGE
Vol. 3, p. 3445, sec. 60, subdiv. a..... teeecsesteersecanans vee. 241,244
Vol. 3, p. 3445, sec. 60, 8ubdiv. D....covvveerernceecrcsncnnns eesaan 241
Vol. 3, p. 3450, sec. 67, subdiv. f...oivrenvrvenennns teressetsranane 234
Vol. 3, p. 3502, 8eC. 5219, .cvneernncscncccancnnsncsns cevesoneesss D26
REVISED STATUTES.

P. 419, ch. 5, secs. 2289, 2290........cveennnn Ceerereraratarnaeans 347
P. 421, ch. §,8ec. 2301...c0c0ennncrnnes ceescesarenarennns teeneans 348
STATUTES AT LARGE.

1862, July 1, vol. 12, p. 489, ch. 120,seC. 3.ccveecenene cesnasnes 346, 349

1891, March 3, vol. 26, p. 1097, ch. 561, 8€C. 4.c.vcvevivavrscnssssss 348



CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERM, 1903.

GEORGE GOFF v. BYERS Bros. & Co.
Frep OcroBer 7, 1903. No. 13,107.

Chattel Mortgages: VALITY. Where mortgaged stock are de-
scribed as being upon a certain farm owned by the MOrtgagor
in the county of his residence, the mortgage is not void for
uncertainty, if the description of the animals is not applicable
to any others kept on such farm.

=

2. Promissory Note: EVIDENCE. A promissory note in the hands of
the payee is, even after maturity, evidence of the existence of a
debt.

Herd Law: AwArD: NoOTICE. A mortgagee of cattle can not, in a

proceeding under the herd law, be bound by an award made
without giving him a hearing or an opportunity to be heard.

®

4. : Notice. Notice to the owner of cattle in such a proceeding is
not notice to the mortgagee.
5. OwNER: MORTGAGEE. The remedy by distress under article

3, chapter 2, Compiled Statutes, is given to enforce in a summary
manner a claim for damages against the owner of cattle who is
charged with the duty of keeping them off the cultivated lands of
others. A mortgagee, without possession, is not an owner within
the meaning of the statute.

Error to the district court for Pierce county: JAMES
F. Boyp, JUDGE. A ffirmed.

William W. Quivey, for plaintiff in error.

Clarence B. Willey, contra.
4 1
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SuLLIvAN, C. J.

This was an action brought by Byers Bros. & Co., 2
partnership, against George Goff to recover possession of
four cows, two heifers and four steers. These cattle were
seized damage feasant and were held by the defendant, a
constable, under an execution issued by a justice of the
peace for the enforcement of an award made in accordance
with the provisions of the herd law. The plaintiff’s
claim is based upon a chattel morigage executed to it by
MecBride, the owner of the cattle, to secure an indebtedness
which had matured before the seizure, and is still unpaid.

The jury in the district court found in obedience to a
peremptory instruction that the right of possession was
in the plaintiff, and judgment followed the verdict.

Several questions raised by the assignments of error are

entirely free from difficulty and will be noticed only to
~ give assurance that they have not been overlooked. On the
question of whether the chattel mortgage created a lien the
evidence is, we think, capable of but one construction.
McBride, who testified for plaintiff, and seemed rather
eager to serve it, was apparently uncertain whether he
ought to claim or disclaim ownership, but, notwithstanding
his shifts, shuffles and evasions, it is evident that he was
the sole and absolute owner of the property when it was
mortgaged. The facts are conclusively proved, and it was
only with respect to their legal effect that the witness
wavered.

The claim that the mortgage is void for uncertainty of
description rests upon no reasonable foundation. The
animals are described with great definiteness and particu-
larity ; and there is nothing in the record to indicate that
the descriptions' given are applicable to any other cattle
owned by McBride and kept upon his farm in Pierce
county.

It is said that the evidence does not show that the orig-
inal indebtedness due from McBride to plaintiff had not
been paid when the note, which the mortgage was given to
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secure, was executed. As men rarely give notes and mort-
gages to evidence and secure extinguished obligations, it
may, we suppose, be presumed that the new note was given
as a renewal of the old.

The question next to be considered is, Whether plaintiff
is concluded by the proceedings had under the provisions
of the herd law. The first and second sections of the act
are as follows:

“Sec. 1. That the owners of cattle, horses, mules, swine,
and sheep in this state, shall hereafter be liable for all
damage done by such stock upon the cultivated lands in
this state as herein provided by this act.

“Sec. 2. That all damage to property so committed by
such stock running at large, shall be paid by the owners of
said stock; and the person whose property is damaged
thereby, may have a lien upon said trespassing animals, for
the full amount of damages and costs, and may enforce
the collection of the same by the proper civil action.”

Other sections provide that any person may take up stock
found trespassing upon his cultivated lands and may, after
notifying the owner, have the damages fixed by arbitration
and the cattle sold for satisfaction of the award. In this
case the mortgagee was not given notice of the distraint
and, consequently, could not he Found by the proceedings
which resulted in the award a: . the execution for its en-
forcement. No person can be deprived of his property with-
out due process of law. Every one, before being deprived of
any valuable right by the exercise of judicial or other
governmental power, must be given a hearing or, at least,
an opportunity to be heard. Any proceeding in which
these are denied is not due process of law. AMc¢Gavock v.
City of Omaha, 40 Neb. 64, 76; Horton v. State, 60 Neb.
701. Obviously notice to the owner of the mortgaged cattle
that they had been seized and were being held under the
provisions of the herd law was not notice to the mortgagee.
It was given no opportunity to controvert by proof the
claim of the distrainor and, therefore, on principles of nat-
ural justice, it could not be bound by the award. But there
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is another reason why the court was right in directing a
verdict in favor of the plaintiff. The remedy by distress is
given to enforce in a summary manner a claim for damages
against the owner of cattle who is charged with the duty
of keeping them off the cultivated lands of others. 2 Am.
& Eng. Ency. Law (2d ed.), 358. No such duty rests upon
a mortgagee. Having no control over the cattle he is guilty
of no actionable wrong when the owner or person having
them in charge suffers them to trespass. An agister is an
owner within the meaning of the statute (Laflin v. Svoboda,
37 Neb. 368), but this is because, when a trespass is com-
mit..d, the fault is his. The statutory lien is given to the
person injured to enable him-to obtain satisfaction from
the person through whose fault or omission of duty the
injury was occasioned. A mortgagee without possession
could not, of course, be sued in a case of this kind; and it
would be an anomaly in the law, if his property could be
taken for the satisfaction of a claim upon which he was
not personally liable. Under the statute of Alabama giv-
ing a lien for damages upon trespassing stock, it was held
that the statutory lien was subordinate to the lien of a
prior mortgage executed by the owner. The court in Leh-
man, Durr & Co. v. Farrell, 71 Ala. 458, say:

“We think the lien the statute gives on the stock doing
the damage, can only be commensurate with the ownership
of the person by whose voluntary permission the stock
runs at large. Ballard was the person sued. * * * The
lien can only extend to such title and interest as he was
the owner of.”

This view is, in our opinion, entirely sound. When this
action was commenced, plaintiff was, by the terms of his
mortgage, entitled to the possession of the cattle and its
right of immediate possession was not impaired by the
proceedings against McBride. The judgment is

AFFIRMED,
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SOVEREIGN CAMP OF THE WOODMEN OF THE WORLD V.
VAcr.Av HRUBY ET AL.

FrLep OcToBER 7, 1903. No. 12,441,

1. Review: VERDICT: EvibEnce. The finding of a jury will be set aside
when there is not sufficient evidence to support it, as where the
clear weight of testimony is against the verdict, so that it is
apparent that it is wrong.

2. Question of Law. Frequently, the necessary inference from an
undisputed state of facts is so certain that it is ruled upon as a
question of law.

3. Verdict. A verdict of a jury whose finding is based upon con-
jecture and not on the evidence, can not be permitted to stand.

EvipENCE. Record examined, and the verdict of the jury
held to be unsupported by and against the evidence.

ERROR to the district court for Cuming county: Guy T.
GRAVES, JUDGE. [Reversed.

H. C. Brome and A. H. Burnett, for plaintiff in error.
Frank Dolezal and Clark O. McNish, contra.

-

HovrcoMms, J.

An action was begun in the court below by the plaintiffs,
. defendants in error here, for the recovery of the amount
named in a beneficiary certificate issued by the plaintiff in
error corporation, defendant below, on the life of Joseph
Hruby, shortly prior thereto deceased. The beneficiary
certificate sued upon contained the following provision :

“If the member holding this certificate should die by his
own hand or act, whether sane or insane, this certificate
shall be null and void and of no effect, and all moneys
which shall have been paid and all rights and benefits
which may have acerued on account of this certificate shall
be absolutely forfeited without notice or service.”

In the answer of the defendant association, among other
things, it was alleged that the said Joseph Hruby did die
by his own hand, whereby, by the terms of said beneficiary
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certificate, the same became and was absolutely null and
void and the plaintiffs could acquire no rights thercunder.
The reply denied the affirmative matter contained in thé
answer. The cause was tried and submitted to a jury on
ihe issue thus raised, which returned a verdict for the
plaintiffs for the amount prayed for in their petition. A
motion was filed asking for a new trial on the ground that
the court should have directed, as requested, a verdict for
the defendant, and because the verdict returned by the jury
was not supported nor sustained by the evidence. The
motion being overruled, judgment was entered on the ver-
dict and the defendant prosecutes error, relying principally
on the ruling of the court on the motion for a new trial on
the two different grounds mentioned to secure a reversal of
the judgment. It may here be said ‘that the deceased Joseph
Hruby came to his death from a pistol shot, the weapon
being held in his own hand; and the question for considera-
tion is narrowed to the proposition, solely, as to whether
his death was accidental or the result of an intentional tak-
ing of his life. 1t is carnestly insisted on the part of the
defendant that, under the evidence, the court should have
dirceted a verdict in its favor, and that the verdict returned
is not sustained by and is contrary to the evidence. The
decisive question to be determined, and the one to which
we are disposed to confine and limit our inquiry and ex-
amination of the record is with reference to the sufficiency
of the evidence to sustain the verdict. Joseph Hruby was
a man thirty years of age, who had resided with his par-
ents on a farm in Cuming county for a number of years,
until shortly prior to his death. Ie was unmarried, ap-
parently in good health in both body and mind, and, with
the one exception which will hereafter be noted, it is diffi-
cult to glean from a careful exaimination of the record any
reason for the taking of his own life. The beneficiary
named in the certificate sued on was one Mary Vlach, who,
it appears, had taken her own:life just prior to the death
of the insured. His next of kin were his father and mother
who are plaintiffs in this action. The plaintiffs and most



-1

Yor. 70] SEPTEMBER TERM, 1903.

Sovereign Camp of the Woodmen of the World v. Hruby.

of the witnesses were, when classed as to their nationality,
Bohemians, and some points in the testimony, having pos-
sibly a material bearing on the issues, are left in some un-
certainty, attribu’able no doubt to the witnesses’ inability
to understand and speak the English language perfectly.
In the certificate and the application for it, it was rep-
resented that Mary Vlach was a cousin of the insured.
From the testimony taken it appears that she was not thus
related, although her mother and the father of Joseph
Hruby, deceased, thus speak of the relationship of the two,
but they can give no intelligent explanation of the kinship
thus said to exist. It appears that the families of the
Hrubys and the Vlachs were intimate from their early
days, and it may be probable that their ancestors were in
some way related. It appears, however, that there was a
very warm attachment, existing between the deceased and
Mary Vlach, more nearly resembling that of the marriage
engagement than of near relationship, although it is denied
by the parents that any such engagement existed. For
some months just prior to his death, Joseph Hruby had
found empl .yment in South Omaha, where he was work-
ing. Mary Vlach, it appears, was almost, if not quite, an
invalid, and had suffered two surgical operations for -her
ailment. A third one, it seems, was regarded as necessary,
rather than undergo which she took her life. Joseph
Hruby was informed by telegraph of her death, but not
of the cause, and immediately went from South Omaha to .
the home of her parents in Cuming county, where her re-
mains lay. He arrived at the home of the parents about
11 o’clock in the forenoon, and remained in the room,
where the body of the deceased girl Jay, almost continu-
ously until time for the afternoon meal, when, while he was
alone in the room, a pistol shot was heard, and he was
found immediately after in a dying condition, with a re-
volver in his hand, one chamber of which had been emptied.
Mrs. Vlach, the mother of the deceased girl, testifies that
after he came he cried a “good deal” and paced up and
down the room, and that during the afternoon he was walk-
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ing back and forth in the room where the body lay. The
mother and Hruby remained in the room, conversed to-
gether more or less until she left him to prepare the even-
ing meal. He was, at first, under the impression that the
girl’s death was from natural causes. When she informed
him of the true cause of her danghter’s death and showed
him the self-inflicted wound producing it, he was greatly
shocked and grieved, and expressed much surprise that she
should thus end her life. Mrs. Vlach was the last to see
him before his death, and the first person who saw him
after the shot was fired which terminated his life. She had
left him but a few minutes before for the purpose of pre-
paring his supper. She testifies:

Q. Where was Joseph Hruby the last time you saw him
alive?

A. He was sitting on my bed joining that of my
daughter.

Q. Was that the same room the body of your daughter
was in?

A. Same room.

Q. And that was in that bedroom in the north end of the
house?

A. Northeast corner.

Q. What was he doing the last time you saw him?

A. Last T saw of him he was in the kitchen, he was
walking up and down, I went into the pantry and I then
volunteered to make the supper for him. Well, I was pre-
paring supper, I heard an alarm, and heard a report of
some kind, and I ran into the room, and found Hruby
standing up by the bed, and reeled around and fell face
down toward the bed; right next to the body of the deceased
girl.

Did he have anything in his hand?

He had a revolver.

In what hand?

In the right hand.

Was he standing up when you went into the room?

. That is before he reeled, he made a turn, and then
fell down, and held the revolver in his right hand.

POPOPO
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Where were you when you heard the revolver shot?
. In the kitchen.

Who else was in the kitchen?

I was in the kitchen, alone.

Where was Mrs. Joseph Vlach, Jr.?

. She was in the kitchen.

Where was Miss Barta?

In the kitchen.

Who else was there?

No one else.

Where was your son Joseph Vlach?

My son was on the premises.

Well, whereabouts on the premises?

Well, now, he was in the yard.

What was the next thing that was done after you
saw him fall?

A. Why, I knelt down, and tried to remonstrate with
him, why he had done the deed, and he simply rolled up his
eyes, and quite a large amount of blood ran from him, and
he died instantly afterwards.

Another witness, a doctor who was called after the death
of Hruby had occurred, found him where he lay after he
had fallen to the floor, the revolver lying by the body with
one chamber discharged, a bullet-hole where the bullet had
entered the right temple an inch and a half above and
slightly forward from the lobe of the righi ear, and his
scalp powder burned at the point where the bullet entered.
No other evidence is in the record more directly to the
point as to the cause of death than which we have quoted,
nor is there any conflict or contradiction. All of the other
testimony buttresses and supports the essential features
just referred to. If any reason is disclosed for the inten-
tional taking of his own life by the deceased, Hruby, and
it seems there must be one to account for his self-destruc-
tion, if such be the case, it must, we think, be found in the
very strong attachment existing toward the deceased,
Mary Vlach, and his grief and affliction because of her
tragic end. That there was a most intense affection ex-

CPOPOPOPOPOPOPO
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isting between them is clearly disclosed by the whole
record and, more especially, by a letter written to her by
him while in South Omaha a short time before her dea.h,
which can not well be disregarded in this connection. He
addresses her in the fondest and most endearing terms;
tells her how he is progressing in his new work, and of his
plans and prospects for the future. He speaks of having
obtained a number of shares in a gold mining company
that he believes and asserts are very valuable; what his
yearly income would probably be, and asks if that is not
pretty good for “us two.” He asks her to keep the informa-
tion to herself, and offers to transfer his certificates of
stock to her name and have it sent to her, charging her for
the second time to say nothing about the matter but to
keep it between them. It is quite evident, from a perusal
of the missive, that the same reasons which caused him to
take out the policy of insurance in her favor prompted the
offer to turn over to her, and for her benefit, what he be-
iieved to be a valuable property; and that all of his
thoughts and actions were with reference to what he might-
be able to do that would contribute to the happiness of
her and himself. If they were not affianced in name, the
letter spoken of and his actions furnish the strongest
possible evidence that they were drawn together by ties
equally as strong, and that the relationship existed in
fact, if not in name. With a record of this character, and
with evidence pointing so strongly to intentional self-
destruction, and with circumstances and environments
conducing to such act, judging human nature as expe-
rience and observation has shown it to be, can it be said
{hat the finding of the jury, which is tantamount to a
declaration that death was the result of an accident, is
supported by sufficient, or by any competent evidence?
(‘an a verdict, which can be accounted for, only, on the
theory that it is reached by a line of reasoning extending
into the domain of conjecture and speculation, be upheld
in the face of a record pointing so unmistakably to but
one inference as to the cause of death? Is there, and can
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there be, any rational hypothesis, deducible from the
record, justifying the inference that the death of the in-
sured was the result of an accident? The problem thus
presented, as is often the case, is a delicate and difficult
one for the reviewing court to solve. A jury, doubtless, of
sensible and honest men has, by its findings, said that the
insured did not intentionally take his own life or, correla-
tively speaking, that his death was the result of an acci-
dent. We are thus called upon to examine the record and
'say whether there is evidence sufficient to support the
finding of the jury; to say whether there is a genuine con-
troverted question of fact to be determined by the jury,
or whether the ultimate fact to be determined is so indis-
putably established as to resolve the controversy into
questions of law only. If from the evidence as to the
ultimate fact to be determined—that is, the cause of the
death of the deceased—it may be said, when such evidence
is weighed and considered according to the legal rules
which must always be applied, that the inference that
death was the result of an accident has competent sub-
stantial evidence for its support, or that the evidence does
not establish to a reasonable certainty that the mortal
wound was intentionally self-inflicted, then, the findings
can not, as we interpret the law, be rightfully disturbed.
If, on the other hand, but one rational inference can be
drawn as to the ultimate fact or facts which are to be de-
duced from the undisputed evidence, and that is the in-
ference of the intentional taking by the deceased of his
own life, then, the verdict can not be upheld because not
supported by any competent evidence. It is the settled
rule, in this court, that the finding of a jury will be set
aside when there is not sufficient evidence to support it,
as where the clear weight of testimony is against the ver-
dict, so that it is apparent that it is wrong. Anhcuser-
Busch Brewing Ass'n v. Murray, 47 Neb. 627; Fisk v.
State, 9 Neb. 62; Mathews v. State, 19 Neb. 330; Brown
v. Smith, 26 Neb. 376 ; State Bank v. Smith, 29 Neb. 434 ;
Conway v. St. Joseph Iron Co., 33 Neb. 454 ; Woodriver
Bank v. Dodge, 36 Neb. 708,
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There is no substantial conflict in the evidence in the
case at bar. All of the evidential facts are practically
undisputed. How the insured came to his death is the
ultimate fact which is to be determined from the undis-
puted facts thus appearing in the record. It is often the
case that the necessary inference from an undisputed
state of facts is so certain that it may well be, and is,
ruled upon as a question of law. The authorities are all
agreed on this proposition. The difficulty lies in the ap-
plication of the rule. If under the evidence the death of
the insured may be attributed to either an accident or to
suicide, the law would presume that it was the former,
and not the latter. Burnham v. Interstate Casualty Co.,
117 Mich. 142. The principle underlying the rule results
from the experience of humanity, which teaches us that
the love of life is usually strong in the minds of all and
is, ordinarily, sufficient to deter a person from self-de-
struction. Whether, however, the cause of death is the
result of an aceident, or of intentional acts, is an inference
which must be reasonably deducible from the evidence,
and can not rest upon mere conjecture or speculation. A
verdict of a jury whose finding is based upon conjecture,
and not on the evidence, can not be permitted to stand.
Leisenberg v. State, 60 Neb. 628. It is argued in brief of
defendant in error and suggested as a theory, that the
death of the insured may properiy be inferred, from the
evidence, to be the result of an accident, as found by the
jury. It is said that he carried a revolver in his hip
pocket; that he was tired from traveling and, in lying
down to rest, found it inconvenient to have it remain in
his pocket, and that in removing it, by some inexplicable
means, he accidently discharged it, with fatal results.
There is an utter lack of evidence that the deceased had
lain down. The évidence is conclusive thail the only im-
print on the bed in the room where the body of the de-
ceased girl lay, was that of a person sitting on it, other-
wise it was, as expressed by the witnesses, “made up.”
The mother testifies that Hruby sat on the bed during the
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afternoon, while talking with her. The bed was about
three feet from the improvised bier where the remains of
the girl lay. Hruby was standing between the two, and
near to the body of the girl, when he was discovered by the
mother after the shot was fired, in a standing position and
reeling as he fell to the floor. When he fell, he lay along-
side of the bier, on his back, with his head toward the
feet of the dead body. That is, he must have been stand-
ing near the head of the bier, and fell toward the foot
of it. There is a total lack of evidence indicating a re-
moval of the weapon from his pocket for any ordinary
purpose, or tending to warrant the inference that he was
handling it for other reasons than to use it as an instru-
ment of self-destruction. No circumstance can be pointed
out, consistent with a use of the weapon for some explain-
2ble purpose, from which accidental shooting probably
vesulted.  To indulge in such an inference is to engage in
fanciful conjecture and spectral speculation. The basis
of such a conclusion 'is not to be found in the evidence
hut altogether outside of it. It is to guess, to surmise, to
conjure and to conjecture. While the burden of proof
is on the defendant to establish its defense of alleged sui-
cide by a preponderance of the evidence, as is required in
all civil actions, it is not required to, by its evidence, dem-
onstrate to a mathematical certainty that the deceased
intentionally took his own life. This is asking more than
the law demands. It is quite true as is argued by coun-
sel, that the deceased was in good health, in the prime of
life, dutiful to his parents, with pleasant surroundings
and bright prospects for the future. We think it clear,
however, from an examination of the record, that, not-
‘withstanding all these, there is but one rational explana-
tion for the act, and that the evidence pointing to suicide
overcomes all that may properly be inferred from these
conceded facts. It is within the range of human possi-
bilities that his death was accidental, but it is not at all
probable, nor is there, in our judgment, evidence in the
record from which it may properly be inferred. Hruby
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was at the time manifestly greatly grieved; he was suffer-
ing keenly because of the tragic death of one to whom he
was most warmly attached and who occupied a place in
his affections second to none other. His future and hers
he regarded as being linked together by indissoluble ties.
He was advised, immediately, of her death, and went at
once to where her remains lay. He was under the im-
pression that she had died from natural causes until
sometime during the afternoon, when he was informed
by the girl’s mother as to the cause of her death, and
shown the self-inflicted wound producing it. This could
not have been other than a great shock to his already per-
turbed state of mind. He was alone only for a few mo-
ments, while the mother of the girl went into an adjoining
room to prepare the evening meal. He carried a revolver
in his hip pocket. He was in the room wherein lay the
body of the deceased, Mary Vlach. A pistol shot was
heard, and the mother of the girl rushed to the room.
She found Hruby, while yet in a standing position, by the
side of the dead body, reeling as if about to fall, with a
smoking pistol in his right hand, and a mortal wound in
his right temple. He fell to the floor, and was asked why
he did the deed, but, without replying or uttering a word,
soon expired. As to the cause of his death, under such
circumstences, there can, in our view of the record, be
but one rational answer given: ' .
“The jury could not have said, as men, that the circum-
stances did not show suicide so as to leave no reasonable
probability to the contrary; therefore it was not permis-
sible for them to say it, as jurors, and have that stand as
a verity in the case. The court should have granted the
motion to direct the verdict, and, failing in that, should
have set the verdict aside and granted a mnew trial.”
Agen v. Metropolitan Life Ins. Co., 105 Wis. 217.
«Phere was no evidence whatever to indicate * .
that his death was accidental. The only rational or, in-
deed, conceivable explanation is that the deceased had
committed suicide; any other conclusion would outrage



VoL. 70] SEPTEMBER TERM, 1903. - 15

‘Warder, Bushnell & Glessner Co. v. Myers.

all reason. Had the jury found otherwise, its findings
would have been set aside as being against evidence.”
Sovereign Camp of the Woodmen of the World v. Thie-
baud, 69 Pac. (Kan.) 348.

Our attention is also called to another alleged error
relating to an instruction given by the court to the jury,
which in view of the. conclusion already reached will not
now be considered. For the errors complained of and dis-
cussed herein, the judgment of the trial court is reversed
and the cause remanded.

REVERSED.

WARDER, BUSHNELL & GLESSNER COMPANY V. IsaAC
MY¥ERS ET AL.

Fruep Ocroser 7, 1903. No. 13,121,

1. Answer: SUFFICIENCY. Answer examined, and held to state a de-
fense to the cause of action set forth in the petition.

2. Action for Money Had and Received. Where money is paid on a
contract the consideration of which has wholly failed, a recovery
may be had. as for money had and received.

3. Principal and Agent: CONTRACT: RATIFICATION. One is not per-
mitted to ratify an unauthorized act in so far as it operates to
his advantage and repudiate it in so far as it imposes burdens.
If one avail himself of the fruits of an act, he thereby charges
himself with the burden of all the instrumentalities employed by
the agent to effect his purpose. Osborn Co. v. Jordan, 52 Neb.
465.

4. Instructions. Instructions examined, and the giving of the same
held without prejudicial error.

5. Findings: EvVIDENCE. Where disputed questions of fact are de-
termined by a jury on fairly conflicting evidence, its findings
thereon become conclusive.

6. Rulings. Rulings of the trial court on the admission and rejection
of evidence held to be without prejudicial error.

ERRoR to the district court for Webster county: Ebp L.
ApAMS, JUDGE. Affirmed.
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George R. Chaney, for plaintiff in error.
E. U. Overman, contra.

Hovrcoms, J.

The plaintiff in error, also plaintiff below, began an
ordinary action against the defendants for the recovery
of the amount due upon a promissory note alleged to have
been executed and delivered by them. As a defense, it
was pleaded in the answer that the note was given in
part payment for a harvesting machine purchased prior
thereto from the plaintiff upon a contract of warranty
which had wholly failed; that the note was given upon
the express contract of the plaintiff that the machine,
which, it is alleged, was wholly disabled for harvesting
purposes, would be by it repaired and put into condition
to do the ordinary work of a harvesting machine of like
kind, without expense to the defendant, and in case the
machine did not do such work, plaintiff would take it
back and surrender to the defendant the note so executed
and delivered as aforesaid; that the plaintiff had wholly
failed to perform its part of the contract and put the
machine in working order, and that, because thereof, thc
defendant has been wholly unable to use the machine for
cutting and binding grain, and that the consideration for
which the note was given had wholly failed. The reply
denied the allegations of affirmative matter alleged as a
defense to the plaintiff’s cause of action. This is the
second appearance of the case in this court. The unre-
ported opinion, dealing with the case on first appeal, is
found under the same title as here given. 2 Neb. (Unof.)
507. The judgment of the lower court was there reversed
and the cause remanded, for errors in the admission of
evidence in support of allegations of damages which, it
was held, were too remote, and could not properly be re-
covered for a breach of the contract pleaded in the an-
swer. The cause was remanded for the purpose of trying
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the issue raised by the interposition of the defense of
which we have made mention. The law of the case is, in
many respects, settled by the former opinion, and requires
no further or extended consideration at this time. The
issues tendered by the pleadings were largely those of
fact to be submitted and determined by the jury as such.
Although the pleadings were construed in the former
opinion and held to be sufficient to support a judgment
in favor of either party, it is yet urged by counsel for
plaintiff in error that the answer does not state a good
defense. This is upon the ground that, according to the
allegations in the answer, if the machine was not made
to do good work, it should be taken back by plaintiff and
defendant’s note surrendered; ; yet it is nowhere alleged
that any notice was given to the plaintiff, or demand made
for a return of the note, nor was there an otfer to return

the machine and rescind the contract. The allegation as
to the notice and rescission of the contract is not, we
think, essential in order to tender a valid defense, as-
suming the agreement to be as pleaded in the answer.
The plaintiff undertook affirmatively, under the agree-
ment, to repair the machine and put it in good working
order, or to take it back and return the defendant's note.
This it failed to do and, until it had complied with the
terms of the agreement, it had no cause of action on the
note, the consideration of which, because of its neglect
und refusal to put the machine in good working order, had,
by reason therveof, failed. It was not a question of rescis-
sion of contract, but of compliance with its terms on the
part of the plaintiff, in order to entitle it to a recov ory
on the note sued on. The machine, which before had been
purchased by the defendant, had, it was claimed by him,

wholly failed to comply with the warranty, and was
wholly disabled. To adjust the matter and bring about a
settlement of the original contract of purchase, the old con-
tract was superseded by the new, and by the terms of the
latter agreement, as the principal consideration for the
note, the machine was to be repaired so as to do the ord-

b
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inary work of its kind. It was, in the language of the
answer, wholly disabled for harvesting purposes, and the -
note was given on the express consideration that the plain-
{iff would repair it and put it in condition to do ordinary
work of a grain harvesting machine of like kind, without
expense to the defendant, and that, in case it did not do
such work, plaintiff would take it back and surrender the
defendant’s note, which it had wholly failed and neglected
to do. If the allegations be accepted as true, then the
plaintiff, by its default, forfeited its right to recover the
amount due on the note because of a failure of considera-
tion. Under the pleadings, it was not incumbent on the
defendant to return the machine or to give notice of the
rescission of the contract. It was the duty of the plaintiff,
pefore a recovery could be had on the note, to repair the
machine so that it would do the work ordinarily done by
machines of its kind.

It is also alleged in the answer that, at the time of giving
the note sued on, and for the same consideration, and none
other, another note was given for $30, due and payable be-
fore it appcared that the consideration for the contract
had failed, which note was paid at its maturity, with in-
terest, and a judgment was prayed against the plaintiff
for the amount which had thus been paid under, and in
pursuance of, the contract, and before it was known that
its consideration had failed. Judgment went against the
plaintiff for the sum thus prayed for. It is contended that
the allegations in the answer are insufficient to support
such a judgment. All the facts essential to show a right
of recovery for money paid when the consideration therefor
had failed are, we think, disclosed by the answer, and that
it is, as was indirectly held in the first opinion, sufficient
to support a money judgment for the amount so paid,
should the jury find the issues in defendant’s favor. The
note was alleged to have been given for no other considera-
tion than plaintiff’s promise and agreement to repair the
machine, and was paid before it was known that the con-
sideration for the contract had failed, or would fail. It
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can not be doubted the law is that a party who agrees to
perform an aect, and fails to keep his agreement, must pay
compensation for all injuries that naturally and proxi-
mately result from the breach. So far as the present case
is concerned, under the pleadings and the evidence as found
by the jury, it is established as a verity that there is no
other consideration for the $30 note given by the defendant
than the agreement of the plaintiff to repair the machine,
which it had wholly failed and neglected to do. The failure
to perform that agrcement operated as a failure of consid-
eration for the money so paid. In such a case where one
party has received money from another on a consideration
which has failed, or where money has been paid which in
equity and good conscience ought to be refunded, the party
entitled thereto-ordinarily is entitled to recover the money
so paid, and interest from the time of payment, as and for
money had and received. The pleadings complained of,
and the evidence in support thereof, we regard as sufficient
to support a recovery in favor of the defendant for the
money paid on the note before the failure of consideration
for such payment became apparent.

Much of the controversy is with respect to the authority
of the agent of the plaintiff to make the agreement relied
on as a defense. It is contended by the plaintiff that the
agent was wholly without authority to bind it by such a
contract, and that his authority was limited to that of
collecting the notes given in the first instance for the ma-
chine, which, it is alleged, under the contract last entered
into was to be.repaired and put in working condition.
Complaint is made of the court’s instructions touching the
question; its rulings on the admission of evidence relating
to the same; and its refusal, at the close of the trial, to.
permit the plaintiff to amend its reply by alleging specif-
ically want of authority on the part of the agent to make
such an agreement. This question may, we think, be prop-
erly disposed of by calling attention to the fact that the
plaintiff by taking and accepting the notes procured by its
agent, and attempting to enforce their collection, would
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not be permitted, on the one hand, to enforce that part of
the agreement which was beneficial to it, and, at the same
time, repudiate the authority of the agent as to that part
which carried with it a duty and a burden. The acts of its
agent must be accepted and ratified as a whole or repu-
diated in the same way. Osborn Co. v. Jordan, 52 Neb. 465.
One will not be permitted to adopt that part of a contract,
made by his agent, without antecedent authority, which
is beneficial, and repudiate the remainder. He must either
adopt the whole or none. Martin v. Humphrey, 58 Neb.
414. Not only is there evidence that the plaintiff at the
time was advised of the nature of the agreement made by
its agent, but since that time the evidence is conclusive on
the point that it had accepted and ratified the acts of its
agent, and based its right to recover from the defendant on
the contract entered into by him. On the principle of the
authorities cited, when attempting to enforce in one par-
ticular the contract made by its agent, it is clearly estopped
from, at the same time, asserting want of authority on the
pai‘t of such agent to enter into that part of the agreement
which it regards as to its interest to disavow.

Some of the instructions given the jury are excepted to.
An examination of these several instructions leads to the
conclusion that they are as favorable to the plaintiff or
more so, than it was entitled to ask.

The prime question at issue was one of fact as to whether
the agrecment was made between defendant and plaintiff’s
agent at the time of giving the notes sued on, and in the
manner as alleged in the answer, and whether the plaintiff
had neglected and refused to comply with those provisions
which it was obligatory upon it to perform. This question
was fairly submitted to the jury upon evidence more or less
conflicting, and its findings thereon adverse to the plain-
tiff, under the well established rule in this jurisdiction,
have become conclusive.

The plaintiff offered in evidence the original printed
warranty given at the time the machine was first sold to
the defendant. On objection, the evidence was excluded,
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and error is sought to be predicated on the court’s ruling
thereon. The old contract having been superseded by the
new one, the evidence was not pertinent to the issues pre-
sented by the pleadings. This was made manifest in the
former opinion. It is agreed by all that the machine was
warranted, when first sold, and the defense to the note
sued on was predicated on the proposition that, because of
the failure of the harvester to comply with the warranty
and of its being at that time wholly disabled to perform the
work for which it was constructed, the parties, in order to
effect a settlement of the matter, executed the two notes
mentioned in the pleadings, and delivered them to the
plaintiff, for the consideration and upon the express agree-
ment that the machine should be repaired by the plaintiff,
without expense to defendant, and put in ordinary work-
able condition, and, if not, the machine was to be taken
back and the notes surrendered. Its neglect and refusal
to perform this part of the agreement, thus entered into,
when established by the evidence, would, it would seem,
result in a failure of consideration for the giving of the
notes, and the defense would be complete, irrespective of
the question of the terms of the original contract of sale
and the accompanying printed warranty offered in evi-
dance. We find no prejudicial error in the record. The
judgment of the district court is therefore

AFFIRMED.

S. KNUDSON, SHERIFF, V. JULIA M. PARKER ET AL.
FrLep OcToBER 7, 1903. No. 12,115.

Review: ESTOPPEL. A party who objects to evidence and causes it to
be excluded can not obtain a reversal of the judgment as un-
supported for want of the evidence so excluded.

ERROR to the district court for Phelps county: Eb L.
ADAMS, JUDGE. Former judgment of reversal vacated and
judgment of district court affirmed.
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SEDGWICK, J.

At the former hearing the judgment of the lower court
was reversed for the reason, as stated in the opinion (3
Neb. (Unof.) 481), that “the record fails to disclose any
evidence showing the bona fides of Parker’s claim.” Upon
this rehearing, it was pointed out that the plaintiff upon
the trial below offered to prove that the notes and mort-
gage under which he claimed were given for money loaned
by the plaintiff to Snow Brothers, who executed the mort-
gage, and upon the objection of the defendant this evidence
was excluded by the court. It appears from the record
that the plaintiff in his direct evidence proved the execu-
tion and delivery of the notes and mortgage, and that im-
mediately upon their execution he took possession of the
property mortgaged. The defendant then proved the at-
tachments of the Symms Grocery Company and the United
States National Bank against Snow Brothers, and the
delivery of the writs to the defendant, as sheriff, for execu-
tion, and his levy upon the property in question. It was
also shown that there was due to the bank on its claim
against Snow Brothers the sum of $2,407.55 and interest,
and to Symms Grocery Company $1,318.48 and interest.
In rebuttal the plaintiff produced a witness and pro-
pounded questions in regard to the consideration for the
notes and mortgage, which was objected to on the ground
that it was not proper rebutting testimony, and the ob-
jection sustained, to which plaintiff excepted. The plain-
tiff then offered to prove by the witness that Snow Broth-
ers in raaking the mortgage to the plaintiff “had no inten-
tion of cheating or defrauding their creditors” and ‘“that
the notes secured by the chattel mortgage given by Snow
Brothers to Mr. Parker (the plaintiff) were given for
money borrowed by them from the said Parker.” This evi-
dence was objected to on the ground that it was not proper
rebutting testimony; the objection was sustained, and the
evidence excluded. The defendant, who is now the plain-
tiff in ervor, in his brief says, “we, therefore, must admit
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that plaintiffs made a prima facie case by their evidence
in chief.” It would seem that there is just ground for this
admission, and it follows that the objection to evidence
offered as not proper in rebuttal was not well taken, so
that the plaintiff in error is in the position of asking for a
reversal of the judgment of the trial court for the want of
evidence which he himself caused to be excluded. He com-
plains that the most important question in the case has
not been tried, and that in the interests of justice the judg-
ment ought to be reversed, so that the question of the good
faith of the mortgage can be investigated. It is, of course,
conceded that the proper time for this investigation was
upon the trial already had. The plaintiff below sought to
have this investigation in that trial, and the defendant be-
low, who is now complaining of this judgment, prevented
that investigation. By his conduct upon the trial he has
committed himself to the position that a just determina- -
tion of the case did not require the investigation of the
consideration for these notes, and he clearly can not now
change that position and insist that the parties be put to
the expense and annoyance of another trial to investigate
that question. Bigelow, Estoppel (3d ed.), 601.

It is insisted that the offer of proof was not broad
enough and that if the matters offered had been proved the
evidence would still be insufficient to support the verdict.
But no proof of good faith of the parties in executing and
receiving the notes and mortgage in question could be
satisfactory or sufficient without showing the considera-
tion, and this evidence, having been properly offered and
refused, such ruling in effect excluded all evidence of
good faith in the transaction. This is particularly so
when evidence that the mortgagors had no intention of
cheating or defrauding their creditors was also offered
and excluded. This would seem to exclude all investiga-
tion of the question of fraud in the execution of the se-
curities.

It is insisted that there are other errors in the record
which require a reversal of the judgment. There is in the
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original brief a considerable discussion of the force of the
evidence in showing fraud in the transaction as bearing
upon the contention of the plaintiff in error that the ver-
dict is not supported by the evidence, but in answer to this
argument it is sufficient to say that if it had been shown
that the notes and mortgage were executed to the plaintiff
for full consideration paid therefoﬁ amd without any in-
tention on the part of Smow Brothers to defraud their
creditors, the whole evidence in the record would not have
been insufficient to support the verdict.

Eight of the instructions to the jury are, in a general
way, challenged as erroneous, and error is assigned upon
the refusal of several requested instructions, but we do
not find any error of the court in these rulings.

Other points discussed in the brief are not raised by the
petition in error. Rulings of the court which are men-
tioned in the brief as erroneous are not shown to be so;
no reasons are given for some of the objections urged, and
we do not find any error requiring a reversal of the case.

The judgment entered upon the former hearing is va-
cated and the judgment of the district court is

AFFIRMED.

WOODMEN ACCIDENT ASSOCIATION V. HrLEN HaMILTOXN.*

FrLep OcToBER 7, 1903. No. 12,149.

1. Accident Insurance: PLEADING: DEMURRER. An allegation of settle-
ment of all claims which a certificate holder in an accident asso-
ciation “had or might have” against the association, which makes
no express reference to the beneficiary, nor to future accruing
claims, will be held, on demurrer by the beneficiary who is suing
for indemnity for the subsequent death from the same accident
of the certificate holder, to refer only to the then accrued claims
for disability, and not to the subsequent death of the insured,
and to state no defense to the death claim beyond the amount
of the payment alleged.

* Rehearing denied. See opinion, p. v, post.



VoL. 70] SEPTEMBER TERM, 1903. 25

‘Woodmen Accident Ass'n v. Hamilton.

2. Evidence. Evidence held to supoft verdict that death resulted
from accident as claimed.

ERROR to the district court for Cedar county: Guy T.
GRAVES, JUDGE. Affirmed.

Adolphus R. Talbot and Thomas 8. Alien, for plaintiff
in error.

Abraham Lincoln Beardsley and Addison Miller Good-
ing, contra,

HasTiNGS, C.

In this action on a certificate of accident insurance
issued by the Woodmen Accident Association to the late
Dr. Hamilton, of Coleridge, Nebraska, two grounds for the
reversal of a judgment in favor of the plaintiff below are
alleged in this court. One, that the court below erred in
sustaining a demurrer to paragraphs five and six of the
association’s amended answer, and the other, that the evi-
dence is not sufficient to support the verdict.

Paragraphs five and six, to which demurrer was sus-
. tained, are as follows:

“Fifth. I'urther answering, this defendant alleges that
said Augustus Hamilton, while said certificate of insur-
ance was in full force and effect, and on the 26th day of
March, 1900, received an accidental injury within the pro-
visions and terms of said certificate sued on; that in the
due course of time and in accordance with the provisions
and terms of said certificate, said Augustus Hamilton
presented to this defendant his proofs of injury in support
of his claim for damages, covering the injury which oc-
curred to him on said date; that in said claim and proof
for said injury, said Augustus Hamilton claimed a greater
sum than $37.50, and the defendant denied such liability
but claimed that he, the said Augustus Hamilton, was
cntitled to a less sum on account of said injury, but as a
full and complete settlement and satisfaction of any and
all claims or demands which he, the said Augustus Hamil-
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ton, had, or might have, against the defendant on account
of said injury received by him on the 26th day of March,
1900, the said defendant paid said Augustus Hamilton on
the 22d day of May, 1900, the sum of $37.50, which said
sum said Augustus Hamilton received in full satisfaction
and accord, and in full settlement of all claims he had, or
might have, against said defendant on account of said in-
jury; that any and all claims that could lawfully be urged
against this defendant association by Augustus Hamilton,
deceased, or any other person, was then and there by said
payment of said money and the giving of the receipt there-
for fully liquidated, settled and paid, and that any and all
liability of this defendant association on account of said
injury received by said Augustus Hamilton on the 26th
day of March, 1900, or the resulting consequences thereof,
was fully settled, adjusted and paid by the payment to
said Augustus Hamilton of said $37.50 as aforesaid.

“Sixth. Further answering, this defendant says that
said Augustus Hamilton received no .injury from acci-
dental means within the terms of said policy of insurance
from and after the date of March 26, 1900, to the time and
date of his death, and that the plaintiff herein, being the
beneficiary named in the said certificate sued on, ought not
to recover herein because the injury complained of, which
occurred to Augustus Hamilton, deceased, on the 26th day
of March, 1900, was fully settled for, and all damage there-
under paid by this defendant to said Augustus Hamilton
in his lifetime, which said settlement was made with the
full and complete understanding and. knowledge between
the parties thereto that said settlement and payment, as
aforesaid, included and covered every and all claims that
were, or might be urged, against the defendant society, on
account of the accidental injury received by said Augustus
Hamilton on said 26th day of March, 1900. Defendant
further alleges that the settlement and payment to said
Augustus Hamilton by the defendant, as aforesaid, for the
injury received by him on March 26, 1900, has never been
changed or modified in any respect.”
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At the trial, the jury were instructed to disregard these
paragraphs, and the sustaining of the demurrer and the
refusal to submit the issues sought to be set up in them,
are urged as grounds for reversing the judgment.

It will be remembered that the claim of plaintiff is by
reason of the death of the insured. The allegations of
paragraph five are that the insured presented to defendant
proof of injury in support of a claim for damages, claim-
ing a greater sum than $37.50; that defendant denied
Hability to that amount but paid him, “as a full and comn-
plete settlement and satisfaction of any and all claims” on
account of the injury, on May 22, 1900, the $37.50: that
the insured received it “in full settlement of all claims he
had, or might have, against defendant on account of the
said injury.” :

It is alleged, evidently as a mere legal conclusion from
this, that all claims which could be urged against defend-
ant by any other person, on account of this injury, were by
the payment of this money, and the giving of a receipt for
it, fully settled, and the liability of the defendant associa-
tion, on account of the accident, adjusted and paid.

The sixth paragraph says that the doctor received no
accidental injury after the settlement, and that plaintiff
should not recover, because the injury of March 26 was
fully settled for, and that this settlement “included and
covered every and all claims that were, or might be, urged
against the defendant society on account of the accidental
injury received by said Augustus Hamilton on said 26th
day of March.” It is also alleged that the settlement had
never been modified.

It will be observed that these allegations, in terms, refer
only and solely to injuries received by and damages aceru-
ing to Dr. Hamilton. It will be observed, too, that the
language does not in express terms refer to any future
damage or injury that might result from the accident. It
is true that it mentions, as above shown, “every and all
claims that might be urged” against the defendant on ac-
count of the accident, but the allegation does not relate to
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the terms of the settlement but is merely as to its effect,
and does not necessarily refer to anything but claims that
might have been urged at that time. It does not indicate
that there was any agreement or intention on the part of
either the insured or the defendant to surrender the con-
tract, or to give up future accruing rights under it. If the
language of these allegations is construed, as it should e,
most strongly against the pleader, all of these allegations
must be held to have relation to damages at the time of the
settlement already effected, and which the contract pro-
vides should be paid and should be deducted from the
%2,000 payable in case of death, if death should afterwards,
within the stipulated time, result from the accident. A
receipt drawn in the terms of these allegations and con-
taining no more specific reference than they o to the con-
tingency of the doctor's death would not, of itself and in
the absence of attending circumstances, be held to cover
damages in the future from his resulting death.

It is probably true that plaintiff and her counsel were
at the time claiming, as they do now, that a vested right
accrued to her, at once, at the time of the accident, which
could not be settled for between the defendant and her
“husband without her assent, and it seems that the action
of the trial court was based upon such supposition; but
it does not matter upon what basis the trial court acted,
if its action was right. In our opinion, if the defendant in
this case really had the defense, which was held good in
Wood v. Massachusetts Mutual Accident Ass'n, 174 Mass.
217, 54 N. E. 541, it should have set out that defense in
plain terms; that is, defendant should have alleged dis-
tinctly that the $37.50 paid to Dr. Hamilton, on account of
this injury, was paid not merely on account of the loss
and suffering then already accrued to him, but was paid,
also, on account of the relinquinshment and the surrender
of all right and claim for any damage or injury which
might thereafter accrue to him, or to the beneficiary, by
reason of the accident. It would be by a very liberal con-
struction of these allegations, that their language could be





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































