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1. Attachment: LeEvy: LIEN. When an attachment is rightfully
issued and levied upon property of the defendant, it creates a
lien in favor of the plaintiff for the amount of his claim and
for all costs, whether incident to the action or resulting from
the special proceeding.

Syllabus by court; catch-words by editor.

#Sncceeded George A. Day. whose opinion in Stafe v. Omaha Naut. Bank, 66
Nebr., 857, is the first filed during the term. Before the close of this term the
commissioners were rearranged as follows:

Department 1—Hastings, Ames, Oldham.

Department 2—Barnes, Albert, Glanville (succeeded Lobingier).

Department 3—Duffe, Kirkpatrick, Pound.
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2. : : : JUSTICE OF THE PEACE: ERROR. An error
proceeding from an order of a justice of the peace discharging
an attachment preserves and continues the lien of the attach-
ment and brings the ruling of the justice before the district
court for review.

PexpiNe ERROR PROCEEDING, JUSTICE MAY TRY CASE:
JurispicTiON: CosTs. While the error proceeding is pending
the justice may try and determine the action, but he is without
jurisdiction or authority to make an order taxing the costs of
the attachment to either party.

FRrrOR: REVERSAL: ANCILLARY PROCEEDING: JURISDICTION
oF Jusrtice. But when the district court has given its decision,
and the order discharging the attachment has been reversed,
the justice of the peace is reinvested with complete jurisdic-
tion of the ancillary proceeding, and it is then his right and
duty to tax the attachment costs against the unsuccessful

party.

PAYMENT oF JUDGMENT: EFFECT. Payment of a judgment
rendered by a justice of the peace in favor of a party who has
prosecuted error from an order discharging an attachment,
will not, without payment of attachment costs rightfully in-
curred, dissolve the lien of the attachment.

ErroR ProCEEDING: Costs. The costs of the error pro-
ceeding, like other costs incident to the litigation, are secured
by the attachment lien, and the attached property may be sold
to satisfy the same.

7. Error: JUSTICE: ATTACHMENT: POWER OF DIsTRICT COURT. In an
error proceeding from an order of a justice of the peace dis-
charging an attachment, the only judgment which the district
court is authorized to render and enforce is a judgment affirm-
ing or reversing the order of the justice and taxing the costs
incident to such proceeding.

8. Error from Justice: DISPOSAL OF CAUSE AFTER REVERSAL. Section
601 of the Code of Civil Procedure, which declares that when
the judgment of a justice of the peace shall be reversed the
cause shall be retained in the district court for trial, has ref-
erence only to cases which have been entirely disposed of by
final order or judgment, and which may be agan tried and
determined.

Error from the district court for Butler county. Ae-
tion for money due on contract. Ancillary proceeding in
attachment; attachment discharged. Further history of
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case appears in the opinion. Tried below before SoRN-
BORGER, J. IReversed.

L. 8. Hastings and E. G. Heall, for plaintiff in error.
E. W. Hale, contra.

SuLLivan, C. J.

In an action brought before a justice of the peace to re-
cover money due upon contract, the plaintiff, Rhodes,
caused an attachment to be issued and levied upon two
horses and a buggy owned by the defendant, Samuels.
Afterwards, on defendant’s motion, the justice made an
order discharging the attachment. The plaintiff excepted
to the order, and by proceeding in the manner indicated by
section 236¢, Code of Civil Procedure, secured a reversal
of it in the district court. Meanwhile the action was tried
before the justice of the peace, and judgment rendered in
favor of the plaintiff for $26.05 and all costs except those
made in the ancillary proceeding. This judgment was paid
on the day it was rendered. The further history of the
case is found in the journal of the district court, and is as
follows: ,

“And now on this 28th day of June, 1901, the same being
a day of the regular May, 1901, term of the district court
for Butler county, Nebraska, this cause came on for hear-
ing on the application of the plaintiff in error for an order
to sell the attached property to pay costs of this suit and
costs of keeping said attached property, the court, on con-
sideration, overrules the same; to which ruling of the court
the plaintiff in error duly excepts. And said cause com-
ing for further hearing this day upon the motion of the
plaintiff in error that the attached property be sold to pay
costs of this proceeding in error, and the court, being well
and fully advised in the premises, overrules the same;
to which ruling of the court the said plaintiff in error
duly excepts. And the said plaintiff in error not desiring
to plead further in said cause, and electing to stand upon
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his application and motion aforesaid, the court, on con-
sideration, finds for the defendant in error and that plain-
tiff in error has no cause of action; and the action is dis-
missed at the costs of the plaintiff in error, made since the
judgment sustaining the petition in error in said cause.
And on motion of the defendant in error, and due con-
sideration thereof had, it is ordered that the attachment
in this action be, and the same hereby is, discharged, and
the special constable ordered to return to the defendant in
error the property taken under said attachment. It is
therefore considered by the court that said action be, and
the same hereby is, dismissed, and that the plaintiff re-
cover his costs herein expended to the date of judgment
sustaining petition in error, taxed at $16.42, and that the
defendant recover his costs herein expended since the date
of judgment sustaining the petition in error, taxed at
$16.08, and it is ordered that exccution be awarded in this
court to carry into effect said judgment.”

The theory upon which this decision was rendered, or
at least the theory upon which counsel has attempted to
defend it, is that the payment of the judgment rendered
by the justice of the peace satisfied the plaintiff’s claim
and released the property from the lien created by the
attachment. It seems to us this view can not be sound.
By the attachment plaintiff obtained security for his claim
and for all costs, whether incident to the action or vesult-
ing from the rightful use of the provisional remedy (M illcr
v. James, 86 Ia., 242; 3 Am. & Eng. Ency. Law [2d ed.],
222) ; and he was entitled to have the attached property,
or 8o much of it as might be necessary, sold for the satis-
faction of such claim and costs. Code of Civil Procedure,
sec. 943. The proceeding in error preserved and continued
the attachment lien (Adams County Bank v. Morgan, 26
Nebr., 148) and brought the ruling of the justice of the
peace on the motion to discharge the attachment before
‘the district court for review. When the justice gave judg-
ment in favor of the plaintiff, he was acting within the
authority of section 236f of the Code of Civil Procedure,
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which provides that “the original action shall proceed to
trial and judgment in every other respect as though no
writ of error had been prosecuted.”

The costs of the attachment were not taxed by the
justice, because, when the action was tried and de-
termined, the motion to discharge the attachment was
still pending and the decision of the court upon the
motion could not, of course, be anticipated. Besides,
the question of defendant’s liability for attachment
costs being involved in the motion tc discharge the
attachment, the justice was without jurisdiction or
authority to deal with the matter. 2 Cyc.,, 970. But
when the district court had given its decision and the
order discharging the attachment had been reversed, the
justice was reinvested with complete jurisdiction of the
ancillary proceeding, and it was then his right and duty,
upon a proper showing, to tax the costs of the attach-
ment against the defendant and to order a sale of the
attached property for the satisfaction of such costs. Code
of Civil Procedure, sec. 943. The effect of the decision of
the district court was to sustain the attachment and leave
the property in the hands of the officer, subject to a lien
in favor of plaintiff for the unpaid costs. The payment
made by defendant did not discharge the lien, because it
did not discharge his obligation. It was only a partial
payment, because it did not cover the attachment costs
that had already accrued. The costs of the error proceed-
ing, like other costs incident to the litigation, were secured
by the attachment lien, and plaintiff was entitled to have
them satisfied by a sale of the attached property.

Counsel on both sides secem to think that the reversal
of the order of the justice of the peace had the effect of
giving the district court exclusive jurisdiction of the at-
tachment proceeding, but this, in our opinion, is an erro-
neous view. Undoubtedly, the district court had authority
to enforce its own judgment, but the only judgment it was
authorized to render was a judgment afirming or revers-
ing the order of the justice of the peace and taxing the
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costs incident to the error proceeding. The cause could
not be retained for trial. When the judgment of reversal
was entered, the controversy in the district court was
ended and no issue remained to be tried. The provision
of section 601 of the Code of Civil Procedure, which de-
clares that when the judgment of a justice of the peace
shall be reversed the cause shall be retained for trial, has
reference to cases which might have been brought by
appeal to the district court for trial de noro; or perhaps
it would, in view of the former state of the law on the
subject of appeals, be more accurate to say cases which
have been entirely disposed of in the justice’s court by
final order or judgment. Such cases were the only ones
which might be removed by appeal or error to the district
court at the time section 601 was adopted.

It results from what has been said that the judgment
under review deprives the plaintiff of a substantial right
and should, therefore, be reversed.

REVERSED AND REMANDED.

HoORACE A. KELLEY V. COUNTY OF GAGE.*
FiLED JANUARY 8, 1903. No. 12,573,

1. Statutes: LETTER OoF THE LAW: INTENTION OF LAWGIVER. In the
exposition of statutes, the reason and intention of the lawgiver
will control the strict letter of the law when the latter would
lead to palpable injustice or absurdity.

2. Revenue Act of 1879: LEGISLATIVE INTENT. By the adoption of
section 131 of the revenue act of 1879, the legislature intended,
not to make counties liable for the derelictions of the officers
and agents of cities and villages, but only to change the tax-
sale purchaser’s ground of action,—to take away the right to
sue when there is a valid tax, and in its place to give the right
to sue when the tax is void or the land not subject to taxation.

3. County Clerk: CounTY TREASURER. In dealing with taxes certified
by city authorities to the county clerk, neither the county clerk
nor county treasurer acts as agent of the cotinty.

Syllabus by court; catch-words by editor.
* Rehearing allowed. See opinion, p. 11, post.
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4. Special Assessment: SALE OF REAL ESTATE: WRONGFUL AcT. When
a tax or special assessment, certified to the county clerk by the
proper authorities of a city or village, is void on account of
some irregular action taken by such authorities, a sale of real
estate for the non-payment of such tax or assessment does not
result from the mistake or wrongful act of either the county
clerk or county treasurer.

5. Liability of County Under Revenue Act. A county is only liable
under section 131 of the revenue act for the mistakes and
wrongful acts of its own officers—the officers through whom
its taxes are levied and collected.

ERROR from the district court for Gage county. Action
for the recovery of indemnity under section 131 of the gen-
eral revenue law. Tried below before Lerroxn, J. Judg-
ment for defendant. Plaintiff brings error. Affirmed.

Alezander Q. Smith and William H. Ashby, for plaintiff
in error.

Babcock, Sackett & Spafford, contra.

SuLuivan, C. J.

Horace A. Kelley, the holder of tax-sale certificates
covering real estate upon which no taxes were due when
the sales were made, having sued for indemnity under
section 131 of the general revenue law, now brings to this
court for review the record of an adverse judgment. The
lots described in the certificates are situated in the city of
Beatrice, and the taxes charged against them and certified
by the city authorities to the county clerk of Gage county
were what is commonly known as special assessments for
improvements. These assessments were not made in the
manner prescribed by the statute, and, according to the
stipulation of the parties, were void. The irregularities
which rendered them void did not, however, appear in the
certificates sent, under the direction of the city authori-
ties, to the county clerk. The clerk, therefore, in entering
the assessments upon the tax lists, performed a duty
plainly enjoined upon him by the statute. And in making
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sales for the non-payment of these asscssments the treas-
urer was acting in obedience to the command of the clerk’s
warrant; he was discharging a duty imposed by law.
Neither of these officers made any mistake or did any
wrongful act which resulted in the sales to plaintiff’s as-
signor. The cause lay farther back; the making of the
assessments and the certification of them to the county
clerk were the acts from which the sales proceeded and
without which they would not have been made. The sec-
tion of the statute here in question provides: “When by
mistake or wrongful act of the treasurer or other officer
land has been sold on which no tax was due at the time, or
whenever land is sold in consequence of error in describ-
ing such land in the tax receipt, the county is to hold the
purchaser harmless by paying him the amount of prin-
cipal and interest and costs to which he would have been
entitled had the land been rightfully sold, and the treas-
urer or other officer and their bondsmen will be liable to
the county to the amount of their official bond ; or the pur-
chaser, or his assignee, may recover directly of the treas-
urer or other officer, in an action brought to recover the
same in any court having jurisdiction of the amount, and
judgment shall be against him and his bondsmen; but the
treasurer or other officer and their bondsmen shall be
liable only for their own and deputies’ acts.” According
to the plain terms of this section the loss sustained by a
tax-sale purchaser falls ultimately upon the person or per-
sons through whose fault the sale was made. The county,
as said in Hurd v. Hamill, 10 Colo., 174, is liable in any
event, but its liability is that of a surety; it is made to
answer for the misconduct of the officers by which it levies
and collects taxes, but it was not the intention of the legis-
lature to make it liable for the mistakes and wrongful acts
of city and village officers, with whom it has no business
relations and over whom it has no control or authority. It
is a well-settled rule in the interpretation of statutes that
the reason and intention of the lawgiver will control the
strict letter of the law when the latter would lead to pal-
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pable injustice or absurdity. To require a county to answer
for the negligence or delinquency of city or village offi-
cers would be contrary to reason and monstrously unjust.
A statute which would permit a c¢ity to retain money
which had come into its treasury by reason of the mistake
or wrongful act of its own officers, while compelling the
county to reimburse the person whose money was 80
received and retained, would be an anomaly in legisla-
tion; it would run connter to the plainest principles of
natural justice and would, we suppose, be without prece-
dent or analogy anywhere. Why should a county make
atonement for wrongs done by a eity through officers
which it had iteelf freely chosen? Why should municipal
corporations be allowed to profit by the derelictions of
their own officers? And why should the consequences of
such derelictions be borne by the counties? It is hardly
pessible to believe that a lawmaking body, composed of
rational men, intended to tax property beyond corporate
houndaries to swell municipal revenues, or that they in-
tended to establish a rule of liability which would be at
once condemned by the instinet and reason of all right-
minded people. It is certain the original legislative pur-
pose was to make counties liable only when, through the
fault of their own officers, a tax sale failed to transfer title
to the purchaser. Section 71 of the revenuec act of 1869,* as
amended, was as follows: “When, by mistake, o wrongful
act of the treasurer or other officer, land has been sold
contrary to the provisions of this act, the county is to
save the purchaser harmless by paying him the amount of
principal and interest to which he would have been en-
titled had the land been rightfully sold, and the treasurer,
or other officer, and their sureties, shall be liable for the
amount, on their bonds to the county, or the purchaser
may recover the amount directly from the treasurer, or
other officer, making such mistake or error.” Construing
this section, it was held in Otoc County v. Gray, 10 Nebr.,
565, that if there was no tax due at the time of the sale,

* Session Laws, 1871, p. 83.
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there was no liability either against the county or the
officer through whose fault the sale was made. By adopt-
ing section 131 as part of the revenue law of 1879, it was
evidently intended, not to make counties answerable for
the mistakes and wrongful acts of municipal officers, but
only to change the tax-rale purchaser’s ground of action,—
to take away the right to sue when there is a valid tax and
in its place to give the right to sue when the tax is void or
the land not subject to taxation. In the case last cited and
also in Kaciser v. Nuckolls County, 14 Nebr., 277, the
words “other officer,” as used in section 71 of the act of
1869, were interpreted to mean “other officer of the
revenue,” and in Martin v. Kearney County, 62 Nebr., 538,
it was held that “irregular action by a city council in
making a levy of taxes for municipal purposes, resulting in
the levy being declared illegal and void, is not a ‘mistake
or wrongful act of the county treasurer or other officer,
within the meaning of section 131, article 1, chapter 77,
Compiled Statutes, for which the county can be held liable
to refund to a purchaser at delinquent tax sale the illegal
taxes so attempted to be levied.” This last case is a direct
adjudication of the question here in controversy. To the
extent, at least, that the decision rests upon the proposi-
tion quoted, it is sound law and is adhered to.

In Merriam v. Otoe County, 15 Nebr., 408, it was decided
that it is only when a tax sale is made in consequence of a
mistake or wrongful act, which is not matter of record,
that the county is to save the purchaser harmless. This
decision secms to be approved in Martin v. Kearney
County. but whether it is a correct construction of the
statute it is not now necessary to determine. It may, how-
ever, be remarked that we are not aware that it has ever
been directly or indirectly overruled. It is certainly not
in conflict with Roberts v. Adams County, 18 Nebr., 471,
20 Nebr., 411; Wilson v. Butler Counly, 26 Nebr., 676; or
Fuller v. Colfaxr County, 33 Nebr., 716,—to which counsel
for plaintiff have directed our attention. In those cases
the lands sold were not subject to taxation, but that fact
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did not appear of record. In other cases cited by counsel,
such as Grant v. Bartholomew, 57 Nebr., 673, and John v.
Connell, 61 Nebr., 267, the court was dealing with the
rights of a purchaser at a tax sale which, although void
on account of some irregularity, was made for the non-
payment of a valid tax. The construction of section 131
was not involved.

The judgment of the district court is affirmed, and upon
these grounds: (1.) A county is only liable under section
131 for the mistakes of its own officers—the officers through
whom its taxes are levied and collected. (2.) In dealing
with the Beatrice assessments, neither the county clerk
nor county treasurer was acting as an officer or agent of
the county. (3.) Neither of these officers made any mis-
take or did any wrongful act within the meaniag of sec-

tion 131.
AFFIRMED.

The following opinion on rehearing was filed April 21,
1904. Former judgment adhered to:

Commissioner’s opinion, Department No. 3.

Let It Stand as Decided. On reexamination the former judgment
is adhered to.

DurriE, C.

I think that the former judgment entered by this court
should be adhered to. The reasoning in the former opin-
ion, page 6, ante, and also in Martin v. Kearney
County, 62 Nebr., 538, is to my mind conclusive of the
question in controversy. To hold that the county is liable,
or that the legislature intended to make it liable, to a tax-
sale purchaser for money invested by him in the purchase
of real property delinquent for special or ordinary taxes
levied by the authorities of a city, is to offer a premium to
the city officials to neglect their duty in the manner and
method of imposing taxes for municipal purposes, and
to impose a penalty on the county and its inhabitants for
a wrong done by third parties, officers over whom they
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have‘ no control and for whose ofticial position they are
not responsible. In the absence of a statute making the
county liable to the tax-sale purchaser, when the sale is
invalid for any reason, it is plain that the purchaser would
have no remedy against the county. If the purchaser, in
the absence of this statute, could not recover from the
county for a sale for taxes levied by its own agents, it is
equally plain to my mind that the county can not recover
from the city on account of city taxes which it has re-
funded, in the absence of a statute giving that right. I am
clear that the law leaves the purchaser of lands delinquent
for city taxes in the same position that he occupied before
the enactment of section 131 of the revenue act of 1879.
Where he bought at a sale for state and county taxes, he
bought at his peril. But in relation to taxes levied by
county authorities the legislature saw fit, on account of
the needs of the state and county in promptly collecting
their revenue, to offer as an inducement to those who
would come forward and purchase lands upon which taxes
were delinquent, to guarantee a return of their money
with legal interest in case the sale was set aside because
of any irregularity in the imrsition of the tax. That the
legislature might assist the several city governments in
this state in the same manner is not questioned, but that
it has done so, or intended the provisions of section 131 to
cover a sale for city taxes, is 80 improbable from the cir-
cumstances of the case that I can not give my consent to
such a construction of the law.

It is recommended that the judgment heretofore entered
be adhered to.

SEDGWICK, J., concurring.

I consent to adhering to the former opinion in this case
reluctantly and because we are committed to such con-
struction of the statute in Martin v. Kecarney County, 62
Nebr., 538, and Otoe County v. Gray, 10 Nebr., 565, and
not because I think it is based upon the better reason.
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the former opinion heretofore
entered in this cause be adhered to.

FORMER JUDGMENT ADHERED TO.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.
Lucis M. WINFREY

FILED JANUARY 8,1903. No. 11,803.

1. Conflicting Evidence. The finding of a jury on a disputed ques-
tion of fact, when supported by sufficient competent evidence.
will not be disturbed by a reviewing court, even though, from
an examination of the record, the evidence seems to pre-
ponderate to the contrary.

2. Railroad: INJURY TO PASSENGER: PRESUMPTION. It is the settled
law of this state that when, in the operation of a train carry-
ing passengers, an injury, results to one of them, the imputa-
tion of negligence arises, and the liability to respond in dam-
ages becomes fixed, unless it is made to appear that the injury
arose from the criminal negligence of the passenger, or was
the result of the violation of some express rule or regula-
tion of the carrier, actually brought to the notice of the party
injured.

3. Negligence. Ordinarily the existence of negligence such as will
justify or defeat a right of recovery for damages for an injury
received by a passenger while being transported by a railway
company is for the jury to determine as it determines other
questions of fact.

4. Contributory Negligence: PLEADING: CONFLICTING EVIDENCE: QUESs-
TION FOR JURY. Where, upon an issue of fact raised by a plea
of contributory negligence, the testimony is conflicting, or
where the evidence as a whole is of such a character as that
reasonable minds may fairly draw different conclusions there-
from, it is for the jury and not the court to determine the
question of contributory negligence.

5. : : : QuEsTION FOR COURT. It is only where the
facts are not in controx ersy or the evidence is of such a char-
acter as but one rational inference can be drawn therefrom,
that the court is warranted in determinirg the question of
negligence as a matter of law.

Syllabus by court; " catch-words by editor.
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6. Passenger: LEAVING TRAIN: NEGLIGENCE. It is not necessarily
gross negligence in every case for a passenger to attempt to
leave a train, even though at the time it be in motion..

7. : : : WILLFUL DIiSREGARD OF DANGER. Contribu-
tory negligence on the part of a passenger which will avoid
a recovery must be an act committed under such circumstance
as to render it obviously and necessarily perilous, and to show
a willful disregard of the danger incurred thereby.

: PERsONAL INJURY: RECOVERY. Plaintiff was a
passenger on defendant company’s train. When she had
reached her destination, and while attempting to leave the
car in which she was riding, and before she had reached the
door, the train began to move and she was compelled to choose
instantly and without time for reflection as to her course of
action, and continued the act of alighting from the train, and
in doing so was injured thereby. Held, That such action would
not of itself necessarily bar a recovery, and that the question
of contributory negligence was properly submitted to the
jury, and its determination thereof was final.

9. Criminal Negligence. ‘“Criminal negligence,” as used in the stat-
ute, which will defeat a recovery for an injury received by
a passenger is defined to mean gross negligence, such as
amounts to a reckless disregard of one’s own safety. and a
willful indifference to the consequence liable to follow. Union
P. R. Co. v. Porter, 38 Nebr., 226.

10. Evidence. Evidence examined, and held sufficient to support the
verdict of the jury.

11. Instructions. Certain instructions complained of, given to the
jury, examined, and held not to be prejudicially erroneous.

ERroR from the district court for Nemaha county. Ac-
. tion against a common carrier for personal injury. Tried
below before STuLL, J. Affirmed.

B. F. Neal,J. W. Deweese and Frank Elmer Bishop, for
plaintiff in error.

H. A. Lambert, E. B. Quackenbush and W. C. Lam-
_ bert, contra.

HowLcous, J.

Plaintiff began an action and recovered a judgment for
damages against the defendant railroad company because
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of alleged personal injuries sustained by her in alighting
from one of its passenger cars, which had begun to move
from the station before she alighted, where she left the
train. The defendant company prosecutes error.

It appears that the plaintiff purchased from the defend-
ant company, through one of its agents at a station on its
road in Towa, a ticket to carry her to the station of
Bracken, in Nemaha county, this state. YWhen she asked
for a ticket to Bracken, for some reason she was informed
by the station agent in Towa that he could not sell her a
ticket to that station, but could to Auburn, which was the
next stopping place immediately west of Bracken, and
that by informing the conductor of her desire to leave the
train at Bracken, she would be allowed to get off at that
place, as desired. Under this arrangement the ticket was
purchased, and her baggage checked to the town of Au-
burn, and the plaintiff thereupon became a passenger, hav-
ing for her destination the station of Bracken, instead of
Auburn, as her ticket and baggage check seemed to indi-
cate. The pith of the controversy becomes apparent by
reading the following excerpts from the pleadings. In the
petition it is alleged “that as soon as said train had
stopped at said station of Bracken, this plaintiff gathered
up her said baggage and personal effects and started to
the front end of said car to leave the same and alight there-
from. That plaintiff had reason to expect and did expect
that said conductor would be at said point to aid her in
alighting from said car. That at or about the time plain-
tiff reached the front end of said car, and but a few mo-
ments after the same had stopped, the said defendant, its
agents, and employees negligently and carelessly started
said car and train and continued to move negligently and
carelessly the same, and while said train was moving
slowly, as plaintiff thought, and had moved but a short
distance forward, and becoming suddenly convinced that
said train had started on its journey to the next station,
plaintiff passed down the steps of said car and stepped
therefrom to the ground. * & * That in alighting from
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said train as aforesaid, without any fault, carelessness, or
negligence on her part, plaintiff was violently thrown to
the ground and then and there and thereby was seriously
and permanently injured.” To this it is answered by
the defendant: “The defendant further alleges that
while the plaintiff was riding as a passenger on the
defendant’s train, and before she reached her destination,
and between the stations of Bracken and Auburn in the
state of Nebraska, and while the train was running, she,
without any notice to the conductor or trainmen, went out
of the coach in which she was riding and jumped off on
the ground; and that in thus jumping off while the train
was running, she was thrown off her feet and fell onto the
ground ; but this defendant is not advised as to whether
she was injured by aid fall, or the extent of such injury;
but alleges the fact to be that whatever injuries she
sustained, if any, the same were sustained and cansed by
her own willful misconduct and carclessness, and without
any fault or negligence on the part of this defendant.” It
is disclosed by the evidence that between the starting point
and the destination of the plaintiff there were two con-
ductors in charge of the train on which plaintiff was rid-
ing as a passenger, a change having taken place at Ne-
braska City. It further appears that the plaintiff in-
- formed the conductor to whom she first presented her
ticket of her arrangement with the station agent at the
time of its purchase, and of her destination being Bracken,
regarding which there is no controversy in the evidence.
There is, however, a very sharp and irreconcilable conflict
as to whether she informed the Nehraska conductor, who
was in charge of the train when it reached the station
where she designed to leave it, of the circumstances re-
lating to the purchase of her ticket, and of her wish to
leave the train at the point mentioned. Regarding this
phase of the case, the court instructed the jury unquali-
fiedly that before the plaintiff could recover, they must
find from the evidence “that hetween Nebraska City and
Bracken on the train in question the plaintiff notified the
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conductor in charge of the train that she was riding on,
that she desired to leave the train at Bracken.” The evi-
dence, to us, seems to preponderate in favor of the com-
pany’s contention, to the effect that the conductor had no
knowledge or notice that the defendant was a passenger,
otherwise than as her ticket indicated, whose destination
was Auburn. There was, however, positive and direct tes-
timony that she did notify the conductor last in charge of
the train of her desire to get off at Bracken ; and the jury
having resolved the dispuied peint in her favor, and they
being the judges of the credibility of the several witnesses
and of the weight to be attached to the testimony of each
and all of them, it is not the province of the court to over-
turn the jury’s finding in this respect, when supported hy
sufficient competent evidence, as we think it was in the
present instance. Assuming, then, as we must do under
the jury’s finding on the court’s instruction, that the con-
ductor was notified of the plaintiff’s desire to leave the
train at the station of Bracken, and that in attempting
to leave it at that place she reccived injuries in alighting
therefrom, by its being moved forward before she had
safely stepped off the car in which she was riding, we pass
to the consideration of some of the other alleged errors
complained of in brief of counsel for defendant company.

Counsel say: “The principal error relied upon is the
fact disclosed by the petition and the evidence that the
plaintiff below voluntarily jumped off of the defendant’s
train while it was in motion.” The facts, as gleaned from
the record, prove, or tend to prove, that as the train neared
the station the plaintiff gathered her baggage and placed
it in the aisle of the car, by the seat in which she was sit-
ting. Whether she was acquainted with the country and
knew that she was nearing the station, or whether she was
advised of that fact by a traveling comnanion who sat in
the seat with her, it is manifest that she was cognizant of
the fact that she was nearing the station, and made prep-
arations to leave the car accordingly. The conductor
passed through the car, called out the station, and, as the

8
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train slowed up or stopped at the station, the plaintiff
gathered up her baggage and started to leave the car
through the front door. Before or about the time she
reached the door, the train began to move, and she passed
on out and down the steps, attended by a gentleman pas-
senger, who apparently was endeavoring to assist her to
alight. She stepped from the platform and steps of the
car, and in doing so was thrown on the ground and re-
ceived the injuries of which she complains. The conductor
had left the train, stcpped on the depot platform, and
reentered from the rear platform of the car. Upon enter-
ing, he was advised that a lady was endeavoring to get off
in front, but hefore he could reach the front end of the car
the plaintift had alighted in the manner stated. There is
some conflict in the evidence as to whether the plaintiff
left the train promptly when it stopped, but an examina-
tion of the evidence satisfics us that her movements justify
a finding that she acted with all the promptness in
leaving the car that could be asked for by the most exact-
ing. In fact, some of the evidence tends to show that she
started to leave the car hefore it came fo a full stop. Other
evidence fully warrants the inference that at least, im-
mediately upon the stopping of the train, and without any
appreciable delay, she started to leave the car. While
there is some evidence that after the train stopped, and
about the time it began to move on to the next station,
plaintiff made a remark indicating that she had forgotten
that that was the place where she had intended to get off,
and then attempted to leave the car, other evidence of
prompt action on her part is in the record, sufficient to
overcome the testimony of this character. We are satis-
fied that an examination of the whole of the evidence on
the subject warrants the inference that the plaintiff, im-
mediately upon the stopping of the train, and with all
reasonable dispatch, started to leave the car when she had
reached her destination, of which she was fully cognizant.
Further than that, it is a reasonable inference from the
evidence that she started to leave the car before the train
came to a standstill.
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Another important item of evidence having a material
bearing on the case is with respect to the period of time
the train was stopped at the station. Some of the testi-
mony indicates that it did not come to a complete stop.
Some of the witnessecs testify that it stopped but for a few
seconds. The testimony of others varies in time from eight
or ten to thirty seconds. It is evident that the stop was
very brief, and, under the theory of the defendant, we can
readily believe that in view of the fact that the place was
a small way station, with no passengers to get off or on,
and probably but little, if anv, mail or baggage matter,
it was regarded as unnecessary by those in charge of the
train to more than merely stop at the station, and to
scarcely allow the train to come to a standstill before
starting onward again. The verv brief period the train
stopped, if it stopped at all, manifestly was the real cause
of the injury. The train scarcely stopped at the station,
and the plaintiff, however active and prompt, was unable
to alight before the train continved on its journey.

Should the defendant be held liable to respond in dam-
ages under the facts as narrated in the résumé of the tes.
timony just given? It is manifest the plaintiff knew that
the train was in motion when she attempted to step from
the car, and must have, in the nature of things, known
that some risk attended her action in thus alighting. It
is, we think, equally clear that she relied upon the train
being stopped for sufiicient time to allow her to alight, and
was, when the train started on, compelled to choose on
the spur of the moment between carrying out her previ-
ously formed intention to leave the train, under the belief
that the opportunity would be afforded her to do so, and
remaining on the car until the train could be stopped,
because she had failed to get off, or remain thereon until
she had reached the next station, and thus be carried that
distance beyond her destination. It will not, we appre-
hend, be seriously controverted that it was the duty of the
defendant company, through its servants in charge of the
train, as a common carrier, to afford to its passengers at
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each station, when their destination is reached and they
desire to leave the train, a reasonable time to do so, and
to afford a reasonable opportunity to alight therefrom
before the train is moved on to its next stopping place,
and that the failure to do so. from which an injury re-
sulted, would constitute negligence, for which, and the
damages resulting therefrom, the carrier would be held re-
sponsible. This rule of law is practically conceded by the
defendant company in the two following instructions to
the jury, requested by it to be given at the trial, which was
done. As the instructions present clearly the theory of
the defense, we incorporate them here in full. They are as
follows:

“4th. If the jury find from the evidence that the plaintiff
did notify the conductor who had charge of the train run-
ning through the station of Bracken that she wanted to
get off at said station, then you are instructed that it was
the duty of the conductor to stop the train at said station
the usual and re “<onable length of time to allow the plain-
tiff to alight in safety from said train; but that there was
no legal obligation or duty on his part that he should
personally take hold of the plaintifl’ to assist her in alight-
ing from the train. If the plaintiff intended to stop at
Bracken it was her duty when the train stopped to
promptly leave the car and step out on the platform of
said station while the train was standing at said station.”

«rth. If the jury believes from the evidence that al-
though the plaintiff held and presented to the conductor
having charge of the train running through the station
of Bracken and Auburn, a ticket to the station of Auburn,
and you find from the evidence that she notified him that
her destination was the station of Bracken, and that she
wanted to get off there; and you are convinced that that
is true, then it was the duty of the conductor to stop said
train at said station of Bracken as heretofore explained
to you, so as to allow the plaintiff to safely alight there-
from. But you are further instructed. that if the con-
ductor did not do his duty in that respect, and the plain-
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tiff did not have sufficient time to alight from said train
at the said station of Bracken, this failure of duty on the
part of the conductor would not of itself justify the plain-
tiff in juniping from the moving train.”

But jt is insisted by the defendant that the proximate
cause of the injury was not, in fact, the starting of the
train as it left the station, but the act of the defendant in
stepping from the car after it had commenced to move,
and while in motion, which act constituted such gross
negligence on her part as to preclude a recovery for the
damage resulting therefrom. To draw the distinction a
little clearer, if it may be done, the contention is, as we
understand counsel, that if the plaintiff, while in the act
of stepping from the car platform to the station platform,
had been thrown down and injured because the train be-
gan to move before she had alighted therefrom, and with-
out a reasonable opportunity being given therefor, this
would constitute negligence for which an action would lie;
but if the train was in motion at the time she attempted
to leave the car, and her effort was to step from the plat-
form of the car while the train was in motion, she being
aware of that fact, then the proximate cause of the injury
was the act of stepping from a moving train, which in it-
self would constitute contributory negligence of a gross
or criminal character, under our statute, and thereby ab-
solve the carrier from liability. The statute referred to
(Compiled Statutes, ch. 72, art. 1, sec. 3) has been fre-
quently considered and construed by this court. It is a
well-settled rule that when, in the operation of a train
carrying passengers, an injury results to one of them, the
imputation of negligence arises, and the liability to respond
in damages becomes fixed unless it is made to appear that
the injury arose from the criminal negligence of the pas-
senger, or was the result of the violation of some express
rule or regulation of the carrier actually brought to the
notice of the party injured. Union P. R. Co. v. Porter, 38
Nebr., 226 ; Chicago, R. I. & P. R. Co. v. Zernecke, 59 Nebr.,
689; Chicago, B. & Q. R. Co. v. Wolfe, 61 Nebr., 502, In
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Union P. R. Co. v. Porter, supra, it is said (p. 233):
“The existence of mnegligence, as justifving or defeating
a right of recovery, is for the jury to determine as it de-
termines any other question of fact. If the jury find
negligence as against the defendant, such’as to justify a
recovery, or find contributory negligence such that a re-
covery can not be had, such finding must stand, unless it
has no support in the evidence considered, just as must
any other essential finding of fact. It is useless, therefore,
to urge that the presiding judge is the proper trier of
questions of this kind, and that as to such he should find
the presence or absence of negligence upon the weight of
the testimony, or instruct the jury to find its presence or
absence according as a given fact or group of facts shall
be proved or disproved. The court can but state to the
jury the law applicable to the facts in respect to which
evidence has been introduced. It thereupon remains with
the jury to determine the existence of the essential facts.
If there is no evidence such as the jury should act upon
in its province, the court should instruet accordingly, or
get aside the verdict as unsupported by the proofs.”
Whether the plaintiff was guilty of negligence of a gross
and willful character, within the meaning of the statute,
was a question of fact to be determined by the jury from
the evidence. Where the testimony is conflicting, as it is
in the case at bar, or where from a conceded state of facts
the evidence is of such a character as that reasonable minds
may fairly draw different conclusions therefrom, it is
for the jury, and not the court, to determine the question.
It is only where the facts are not in controversy, or the
evidence is of such a character as but one rational in-
ference can be drawn therefrom, that the court is war-
ranted in determining the question of negligence as a mat-
ter of law. In the case at bar we entertain no doubt but
that the question of contributory negligence, such as would
avoid a recovery against the defendant, was a question of
fact, to be determined by the jury under proper instrue-
tions from the court. Itis not necessarily gross negligence
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in every case for a passenger to attempt to leave a train,
even though at the time it be in motion. This is the set-
tled doctrine in this jurisdiction, as announced by the prior
decisions of the court. Whether or not such an act con-
stitutes gross negligence, such as would prevent a recovery
for damages sustained, must depend upon the facts and
circumstances surrounding each individual transaction.
If the act be one showing a willful disregard of one’s own
safety, and a deliberate assumption of the risk and danger
consequent thereon, unattended by circumstances calcu-
lated to create excitement or alarm, and regarding which
every one of common sense must know is fraught with
danger, then no recovery can be had. Chicago, B. & Q. R.
Co. v. Martelle, 65 Nebr., 540. It is said in Chicago, B.
& Q. R. Co. v. Landauer, 36 Nebr., 642: “Where it is im-
possible to infer negligence from the established facts
without reasoning irrationally and contrary to common
sense and the experience of average men, it is not a ques-
tion for the jury, and the court should direct a verdict.”
In the same case it is further held that contributory negli-
gence on the part of a passenger which will avoid a re-
covery must be an act committed under such cirecumstances
as to render it obviously and necessarily perilous, and to
show a willful disregard of the danger incurred thereby.

The plaintiff in the case at bar was proceeding to alight
from the train when it had stopped at her destination,
under the belief that she would be afforded a reasonable
opportunity to accomplish the act in safety. While en-
gaged in the performance of the act, by the starting of the
train, or the failure to allow her a reasonable time to
alight, which can be regarded only a wrongful and negli-
gent act of the carrier, she was placed in a position where
she had to choose instantly, and without time for reflection,
between two lines of action;—one a continuation of the
act of alighting, and the other a retracing of her steps, and
remaining on the train till the next station was reached.
Acting under such circumstances, and comnelled to so act
because of the negligent act of the carrier, she left the
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train, and in doing ro received the injury for which she
seeks a recovery in damages.  uch action would not, in
our judgment. amount to gross negligence, such as would
preclude a recovery for the damages received as a result
thereof. In any view of the subject, under the controverted
facts in the case, the question was one for the jury, and
its determination thercof, when properly submitted, be-
comes final. The case at bar is scmewhat analogous to that
of Chicago, B. & Q. R. Co. v. Hyatt, 48 Nebr.,, 161, where a
verdict for the plaintiff was upheld under facts less favor-
able to a right of recovery than those disclosed by the
record herein. It appears from the opivion in that case
that the passenger having arrived at her destination, and
the train making its usual stop, the plaintitf immediately
went out upon the platform of the car in which she was
riding, for the purpose of getting off ; and finding that the
car had not reached the station platform, and the ground
being covered with water, which, with the height of the car-
step, prevented her from there alighting, she then, at the
suggestion of a passenger, passed through the coach im-
mediately in front, in order to reach the platform, and by
the time she had reached the centre of it she ascertained
the train was moving slowly toward the next station, yet
she hurried through the car, and on reaching the front
platform thereof, jumped off, veceiving an injury, for
which a recovery in damages was sustained. The case
cited but followed and adhered to the rule announced in
Union P. R. Co. v. Porter, supra. In the Hyatt Case,
“criminal negligence,” as used in the statute, was defined
to mean gross negligence, such as amounts to reckless dis-
regard of one’s own safety and a willful indifference to
the consequences liable to follow. To the same effect are
Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 143 ; Wissouri
P. R. Co. v. Baier. 37 Nebr., 235; Chicago, B. & Q. R. Co.
v. Hague, 48 Nebr., 97.

From what has been said, we reach the conclusion that
whether or not plaintiff was guilty of gross negligence in
attempting to alight from the train under the circum-
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stances was a question of fact, to be determined by the
jury, and that its verdict thereon can mnot be cobntrolled
by the court, and the question determined as one of law.
We are also of the opinion that the evidence regarding the
issue of fact as to the alleged contributory negligence on
the part of the plaintiff is sufficient to sustain the finding
of the jury as evidenced by its verdict, and that it can not
rightfully be disturbed on the ground that her action and
conduct was gross negligence per se.
. Some complaint is made as to some of the instructions

of the court given to the jury. Upon the whole, we are con-
strained to believe that the instructions were as favorable
to the defendant as could rightfully be asked for. The case
seems to have been submitted to the jury very largely on
the theory of the defendant as to the law applicable to the
evidence. When all the instructions are considered and
construed together, as should be done, they appear to have
fairly submitted the issues of fact to the jury for its de-
termination. An instruction given by the court, and which
is excepted to, stated the law correctly, as an abstract
proposition, and appears to have been copied from the
syllabus in Chicago. B. € Q. R. Co. v. Landuuer, supra.
The instruction was not entively applicable, under the
evidence, but it could not, nor did it, we apprehend, mis-
lead the jury, or operate to the prejudice of the defendant.

An examination of the euntire record, having in mind the
errors assigned for reversal of the judgment, leads to the
conclusion that no prejudicial error is apparent, and that
the judgment should be affirmed, which is accordingly
done.

AFFIRMED.
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ANDREW J. EWINGS, APPELLANT, V. SoLOMON HOFFINB,
APPELLEE.

FILED JANUARY 8, 1903. No, 12,706.

Appeal: ILaw AcTioN: JURISDICTION: IISTRICT (OURT: SUPREME
CoURT. An appeal from an order or judgment of the distriet
court in a law action does mnot invest this court with jurisdic-
tion of the cause. Uecker v. Magdanz, 62 Nebr., 618; Hayden v.
Hale, 57 Nebr., 34

APrrEAL from the district court for (toe county. The
appeal was from an order taxing costs upon an application
to amend pleadings. No jurisdiction. Heard below before
JESSEN, J. Dismissed.

William F. Moran, for appellant.
Edwin F. Warren, contra.

HoLcos, J.

This is an attempted appeal from an order of the district
court taxing against the plaintiff all costs of an action
made at a designated term of said court held during the
pendency thereof. From the stipulations in the record
which it is agreed “shall stand as and for the transcript,
bill of exceptions, and record in such action,” it is disclosed
that the action as originally begun was equitable in char-
acter, and that at the March, 1893, term of court, after trial
began, the plaintitt requested and was permitted to ameud
his petition, and the cause was ordered coatinued at the
cost of the plaintiff for the term. It was for the purpose
of making this order effective, which seems never to have
been done by a taxation of the costs in pursuance thereof,
that the order complained of was entered of record. After
the continuance referred to, the pleadings were recast and
the action became one at law in ejectment. The cause was
tried twice in the district court, and after each trial the
record was brought here for rov1ew bv a proceedmo m

Syllabus by court; catch-w ords by editor.
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error. After remanding the cause the second time for final
disposition in pursuance of the mmandate of this court,
on motion of defendant’s counsel the order complained
of was entered taxing against plaintiff all costs of the
term at which the continuance referred to was taken. It
is at once apparent from the forgoing statement that this
court is without appellate jurisdiction to review the order
complained of. It is only in actions in equity that either
party may appeal from the judgment, decree, or final
order, rendered or made by the district court, to the su-
preme court. Code of Civil Procedure, sec. 675; Whalen
v. Kitchen, 61 Nebr.,, 329; Uecker v. Magdanz, 62 Nebr.,
618. As no petition in error is presented, and no such
record brought here as gives to this court jurisdiction to
review the action of the trial eourt leading to the order
taxing costs, of which the plaintiff complains, by proceed-
ing in error, the only proper disposition we can make of
the cause is to dismiss the appeal, which is accordingly
done. A motion to summarily dismiss the appeal has
heretofore been overruled tentatively until a full examin-
ation of the record was made. Such examination leads to
the conclusion we have just announced. The appeal is

DIS)MISSED.

BENJAMIN BEHA ET AL. V. STATE OF NEBRASKA.
FiLEDp JANTARY 8, 1903. No. 12,718.

1. Statutes: RErnarL BY IdpricATIiON. The repeal of a statute by
implication is not favored, and it is only where two statutes
relating to the same sybject are so repugnant to each other
that both can mot be enforced that the last one enacted will
supersede the former and repeal it by implication.

2. Act of Legislature: Foop ComMIssiON. The act of the legislature
of 1899, entitled “Food Commission” (Compiled Statutes, 1901,
ch. 33), does not by implication repeal the act of 1895 (Session
Laws, ch. 78), entitled “An act concerning imitation butter and
imitation cheese.”” etc., or any part thereof; said last-men-
tioned act being incorporated into the 1901 Compiled Statutes
as section 245m! et seq. of the Criminal Code.
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3. Criminal Code: VALID EXERCISE OF PoLicE Power. The act of
1895 (Criminal Code, section 245m. et seq.), forbidding the
selling or  keeping for sale “imitation butter” colored so
as to resemble butter made f{rom pure milk, or the cream
thereof, and the other regulations imposed by the act, is a
valid exercise of the police power of the state; and it is com-
petent for the legislature to provide such regulations as therein
prescribed and to enact suitable penalties for their violationm,
for the better protection of the public health, and to prevent
fraud and deception.

ErrorR from the district court for Lancaster county.
Conviction of selling oleomargarine colored to resemble
butter. Tried below before CorNisH, J. Affirmed.

Henry H. Wilson and Elmer W. Brown, for plaintiffs in
error.

Frank N. Prout, Attorney General, Norris Brown and
William B. Rose, for the state.

HoLcowMB, J.

The defendants in the trial court, who appear here as
plaintiffs in error, were convicted of violating the pro-
visions of section 245m? of the Criminal Code (Session
Laws, 1895, ch. 78, sec. 2). They were charged with hav-
ing sold and with keeping for sale oleomargarine or im-
itation butter, colored to resemble butter made of milk
and the cream thereof, the product of the dairy.

One of the grounds presented on which a reversal of the
judgment of the lower court is asked is that the section on
which the prosecution is grounded has no legal existence.
It is argued that the provisions of the act of 1895 provid-
ing for punishment for selling or keeping for sale “imita-
tion butter” colored so as to resemble the genuine article
were repealed by implication by the passage of the act of
1899 entitled “Food Commission.” Session Laws, 1899,
ch. 35; Compiled Statutes, 1901, ch. 33. The substance of
the argument is that by the latter act it was made lawful
to sell imitation butter, even though colored to resemble
the genuine article, which of necessity would repeal the



VoL. 67.] JANUARY TERM, 1903. 29

Beha v. State.

provisions of the former act making it unlawful to sell or
keep for sale such product so colored to resemble the pro-
duct of the dairy, because of the repugnance and incon-
sistency of the two acts. An examination of the acts of
1895 and 1899 compels the conclusion, we think, that there
is no inconsistency or repugnancy between the ftwo, and
that the only bearing the latter has on the former is to
require the dealer in “imitation butter,” as therein defined,
to take out a license or permit as an element of regulation
before he is authorized to engage in handling the product
by buying and selling the same.

The act of 1895 is “An act concerning imitation butter
and imitation cheese, defining the same, prohibiting their
being colored in semblance of butter, and cheese, regulat-
ing their manufacture, shipping and selling, and protect-
ing the consumers at the table, and prescribing penalties
for the violation thereof.” By section 1 imitation butter
is defined as every article, substitute or compound, other
than that produced from pure milk or cream from the
same, made in the semblance of butter and designed to be
used as a substitute for the same, provided, it is said, the
use of salt, rennet, and other harmless coloring matter for
coloring the product of pure milk or cream shall not be
construed to render such product an imitation. Section 2
declares that no person shall coat, powder or color with
annatto or any coloring matter whatever any substance
designed as a substitute for butter or cheese, whereby such
substitute or product, so colored or compounded, shall be
made to resemble butter or cheese, the product of the -
dairy, and provides a suitable penalty for its violation.
It is also provided that this same section shall not be con-
strued to prohibit the manufacture and sale, under the
regulations provided for in the act, of substances designed
to be used as a substitute for butter, and not manufactured
or colored as therein prohibited. Briefly, then, the act of
1895 divides the product of the dairy, which we term
“butter’” and all substitutes thereof, such as oleomargarine,
butterine, and “imitation butter,” into two classes, with
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restrictions and penalties attached for the purpose of
prohibiting the substitutes from being colored so as to
resemble the genuine article, and with certain regulations
permitting the sale of the substituted article when sold
for what it actually is, and not as genuine butter.

The act of 1899 creates a food commission and regunlates
the manufacture and sale of foods, including “imitation
butter” and “imitation cheese,” and dairy products, and
provides for a system of reports, inspection, and the issu-
ance of permits, fixing fees for the same, and providing
penalties for a violation of the act. Compiled Statutes,
1901, ch. 33. By section 6 it is enacted that every person,
firm or corporation who sells or offers for sale or has in his
possession for sale, “imitation butter” in packages con-
taining ten pounds or more, shall be deemed a wholesale
dealer, and in packages containing less than ten pounds
shall be deemed a retail dealer, in “imitation butter”;
and by section 7 it is made unlawful for any wholesale or
retail dealer in “imitation butter” to engage in the busi-
ness of handling or having in his possescion for sale or
selling, “imitation butter,” without first procuring from
the food commissioner an annual permit, such permit de-
scribing the occupation and place of business of the per-
son, firm, or corporation receiving the same, and condi-
tioned on the faithful observance of the laws of the state
by the recipient thercof. The latter act, it will be ob-
served, in nowise affects the provisions of the former, nor
the definitions as thercin found by which to distinguish

- the dairy product from the substitutes; nor does it in terms

directly or inferentially seek to make lawful the sale of
“imitation butter” by securing a license or permit for the
keeping or selling of the substitute, when compounded or
colored, contrary to the provisions of the act of 1895, so
as to resemble genuine butter. The latter act can be re-
garded only in the nature of an additional regulation,
which requires the dealer of the substitute article to obtain
a permit before engaging in the business, and leaves un-
affected otherwise all of the provisions of the act of 1895.
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It is not by the act first passed made unlawful for one to
sell or keep for sale oleomargarine or imitation butter,
when not colored for the purpose of making it resemble
butter as made from pure milk and the cream thereof. The
“act of 1899 but provides that the dealer in “imitation but-
ter,” which may be sold under the regulations and in the
manner prescribed by the first act, must submit to the
additional regulation of securing a permit from the food
commission before engaging in the business. It is said by
this court that it is only where two statutes on the same
subject are so repugnant to each other that both can not
be enforced that the last one enacted will supersede the
former and repeal it by implication. State v. Moore, 48
Nebr.,, 870. The rule is gencral that rcpeals by implica-
tion are not favored, and the statute will not be declared
so repealed unless the repugnancy between the new statute
and the old one is plain and umnavoidable. Albert v. Trwo-
hiy, 35 Nebr.,, 563. We find no inconsistency or repug-
nancy in the two acts, and are therefore of the opinion that
the act of 1899 does not by implication repeal the act of
1895, or any part thereof.

It is next argued that the provisions of the act of 1895
are unconstitutional, in that it deprives a person of his
property without due process of law; that the whole pur-
pose and effect of the act is to take value from one man’s
property and add it to the value of another’s property.
It is argued that in the absence of all constitutional re-
straints, the legislature can not take A’s property and
give it to B, and yet it is said this is clearly the purpose
and effect of the law under which the defendants were
convicted. Counsel argue on the proposition that the
coloring matter which may be used to make genuine butler
more attractive and salable is harmless-in itself, whether
used in the genuine article or the substitute; and that,
therefore, it is unlawful to prohibit the dealer in imitation
or substitute butter to use the same or similar ingredient
to make his article of commerce likewise more attractive
and salable; that, there being nothing deleterious to the
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health in the coloring watter weed, pr-tititing its use in
the substitute can noi be justiZed as a proper ciercise of
the police power, and the only effect and purpose of the
legislation is to add value to the product of the dairy and
detract value from the substituted article, otherwise con-
ceded wholesome as a food product, and this it is incom-
petent for the legislature to do. To illustrate the argu-
ment, it is said a law which allowed the butter made from
the milk of a Jersey cow to be colored, and prohibited like
coloring of butter from the milk of the Ilolséein, or sonwe
other breed of cows, would be clearly an unwarranted
exercise of legislative power. Counsel, we think, are not
fortunate in drawing their analogy. Itis a matter of com-
mon knowledge that genuine butter is not always and at
all seasons of the year of the same color, but ranges from
almost white to a deep shade of golden vellow; that for
the sake of uniformity in color and for trade purposcs,
harmless coloring is frequently used to give to the article
a shade of golden vellow resembling it in its natural state
in its most desirable color,—the rich yellow colored butter
that comes from the dairy in June time, when the cows
are browring on the succulent green grasses of the prairies
and the rich red clover in the pastures. These tints and
shades of coloring in natural butter in nowise render it
deleterious to the health, or change it from its true and
genuine character as the natural product of the dairy,
made from pure milk and the cream thereof. The act of
1895 was designed to prevent fraud and deception. by ren-
dering it impossible, so far as legislation could do so, to
sell to the people and for table use, as for genuine butter,
an article made in iwitation thereof which, correctly
termed, is but a substitute therefor.

It is contended that the provisions found in the act for
packing, wrapping and labeling the “imitation butter”
answer all purposes of regulation and are suificient to
prevent imposition and deception in the sale thereof, with-
out the added provision making it unlawful to color it so
as to resemble butter. But certainly, because these other
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means may be reasonably effective to accomplish the legis-
lative purposes, considering them to be 80, this of itself is
no valid reason why other and more effective measures
may not also be resorted to, to accomplish the desired
object. The legislative intendment obviously was to pre-
vent oleomargarine and other substitutes in imitation of
butter from masquerading in the cloak of the genuine
article, and thereby deceiving and defrauding the public.
It is declared that the substituted article shall not be
colored so as to resemble the product of the dairy, and
this, it occurs to us, is one of the most effective means
which could be adopted to prevent the sale of the substitute
as and for the genuine article. The legislation is, we
think, manifestly a legitimate exercise of the police power
of the state, for the purpose of promoting the public health
and welfare and to prevent the perpetration of fraud and
deception on the public generally. Oleomargarine, or imi-
tation butter, is recognized as a legitimate subject of com-
merce, to be dealt with under the regulations imposed by
statute; but this fact does not by any means admit the
proposition that such regulations are unnecessary in order
that the public may properly be protected from imposition,
or that the general health and welfare of the people does
not require such regulations in order to insure the use
of healthy and wholesome materials in the manufacture
of such imitation butter. It will, we apprehend, be readily
conceded that the opportunities for manufacturing an
unwholesome article from unhealthy ingredients are very
many, and the temptation to do so renders it the part of
wisdom to regulate by legislation the manufacture and
sile of the product. The legislation complained of can,
we are satisfied, be justified both on the ground that it
prevents fraud-and imposition on the public by rendering
it less probable that imitation butter can be disposed of as
the genuine article, and also as a measure of regulation,
with the view of controlling its manufacture and sale, so
as to prevent the placing in the market and the sale to the
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public generally of an unhealthy and unwholesome food
product.

We do not wish to be understood as saying that as now
manufactured the product is unhealthy and unwholesome,
but only that it might be made so, and that regulative
measures by way of legislation are permissible in order
to avoid this undesirable condition. A law in substance
quite similar to our own has been under consideration by
the supreme court of Ohio. State v. Capital City Dairy
Co., 62 Ohio St., 350. It is there held to be a valid exercise
of the police powers of the state. Itis held in the syllabus
" that the police power of the state is properly exercised
in the prevention of deception in the sale of dairy products
and in the protection of the health of the public; that the
several acts of that state on the subject, the purpose of
which, it is said, is to prevent deception in the sale of dairy
products and to preserve the public health, are a reason-
able exercise of the police power and do not contravene
any section of the constitution. The case was appealed
to the supreme court of the United States, and the judg-
ment of the state court upheld. Ceapital City Dairy Co. v.
Ohio, 22 Sup. Ct. Rep., 120. In the opinion of the state su-
preme court it is said (p. 363) : “At the outset it should be
understood that the statutes do not undertake to prohibit
the manufacture or sale of oleomargarine; on the other
hand their expressed purpose, gathered from text and title
as well, is to regulate its manufacture and sale. In sub-
stance they provide that no one shall manufacture for sale
any article in imitation of butter, or any compound or sub-
stance or any human food in imitation or semblance of nat-
ural butter which is not pure butter; that no one shall man-
ufacture or offer or expose to sale any oleomargarine which
contains any coloring matter; that no one shall sell any
substance purporting, appearing or represented to be but-
ter or having a semblance of butter, unless it be under its
true name and with proper mark designating such name,
and that all persons dealing in food shall, upon proper
application and tender of price, furnish a sample suitable
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for analysis. Construed with that part of section 2 of the
act of March 7, 1890, which provides that oleomargarine
may Dbe manufactured ‘in a separate and distinct form,
and in such manner as will advise the consumer of its real
character, free from any coloring matter or other ingre-
dient, causing it to look like, or appear to be butter,” it
becomes entirely manifest that this legislation is regula-
tion, not prohibition. * * * This court has held again
and again that the police power of the state is properly
exercised in the protection of the people in all maiters con-
cerning their health, and that it is within the scope of this
power to regulate the manufacture and sale of articles of
food even though the right to so manufacture and sell is
a natural right guaranteed by the constitution. Conced-
ing that where the pursuit rests upon natural right, and
the product is not harmful, this power may not be exer-
cised in a way which will result practically in inhibition,
though under the guise of regulation, and in fostering the
interests of a rival product; yet, where the manufacture
is conducted in such a way as is calculated to deceive, lead
the buyer to suppose he is purchasing an article of food
which is everywhere recognized as wholesome, and espe-
cially where the article sought to be regulated may easily
be manufactured so as to be harmful, and thus result in
fraud upon and injury to the public, the police power is
properly exercised in the regulation of the manufacture
and sale of such article by such requirements as will tend
to insure the public against fraud and injury.” And fur-
ther on it is observed: “In order to avoid misunderstand-
ing it may be well to here repeat what substantially ap-
pears elsewhere, that there is no inhibition, under the laws
of Ohio, of the manufacture or sale of oleomargarine. The
requisite simply is that it shall puiport to be what it
really is, and shall not be so manufactured and put up as
to deceive the consumer.” To the same effect may be
cited: State v. Marshall, 64 N. H., 549; State v. Adding-
ton, 77 Mo., 110; Powell v. Commonwealth, 114 Pa. St.,
265; Butler v. Chambers, 36 Minn., 69 ; Weideman v. State,
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56 N. W. Rep. [Minn.], 688; Waterbury v. Newton, 21
Vroom [50 N. J. Law], 534; dMcAllister v. Ntate, 72 Md.,
390; Pcople v. Arensbery, 105 N. Y., 123; Plunley v. Mas-
sachusectts, 155 U. 8., 461,

The conclusion we reach is that the section of the act of
1895 which is complained of comes within the proper
scope and power of the lawmaking branch of the state
government, and that it is competent for the legislature to
provide for the regulations imposed by it on those engaged
in the buying and selling of imitation butter, for the better
protection of the public health, and to prevent fraud and
deception; and also to provide proper penalties for a
violation of such regulations. The judgment of the district
court should be, and accordingly is, in all things

AFFIRMED.

NOEL MARTIN V. STATE OF NEBRASKA.
FILED JANUARY 8, 1903, No. 12,872.

i. Larceny: INFORMATION: CHARGE: DescripTio DELICTI: INTENT:
FELONIOUS ASPORTATION: INTENT TO PLRMANENTLY DEPRIVE
OWNER OF PROPERTY INCLUDED IN SUBSTANTIVE CHARGE. An in-
formation charging that the accused unlawfully and feloniously
did steal, take and carry away certain property, with the intent
then and there to steal and carry away the said personal prop-
erty, includes therein the element of felonious intent upon the
part of the taker to deprive the owner permanently of such
property, and convert the same to his own use.

o, Affidavits: BiLL oF Exceprioxs. Affidavits offered in support of
one of the grounds presented in a motion for a mew trial can
not be considercd in this court when the same are not preserved
in a bill of exceptions.

3. Motion for New Trial: PrEsUMPTION. Tn the absence of competent
evidence to the contrary, the presumption will be indulged in
that the trial court ruled correctly on a motion for a new trial,
where the ground relied on is required to be supported by
evidence. :

4. Admission of Evidence. Alleged errors in the admission of cer-
tain evidence examined, and found not well taken.

5. Instruction Not Prejudicial. An instruction to the jury excepted
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to by the defendant examined, and, although incorrect in the
way framed, eld to be neither confusing nor prejudicial to the
defendant.

6. Instructions: TENDER NECESSARY TO PREDICATE ERROR. Where the
trial court has instructed generally as to the issues in i« erim-
inal prosecution, error can not be predicated on its failure to
instruct as to a particular phase of the case, where no proper
instruction has been requested by the party complaining.

7. Evidence. Evidence examined, and found sufficient to support a
verdict of guilty returned by the jury.

Iirror from the district court for Nemaha county. Con-
viction of larceny. Tried below before STULE, J. Affirmed.

M. S. McIninch and Charles O. French, for plaintiff in
error.

Frank N. Prout, Attorney General, Norris Brown and
Williamm B. Rose, for the state.

HOLCOMEB, J.

The defendant was tried in the district court for Ne-
maha county, and by a jury found guilty of the larceny of
a watch from the person of one Strawn. The court sen-
tenced him to imprisonment in the penitentiary for a
period of five years. He prosecutes error.

His counsel complain of a puling of the trial court on
a motion interposed by the defendant to quash the infor-
mation. The information, it is argued, is fatally defective,
because it does not allege that the property charged to
have been stolen was taken with the felonious intent to
convert it to the use of the taker without the consent of the
owner. The information charges that the defendant “unlaw-
fully and feloniously * * * from the person and against
the will of the said B. I. Strawn, did steal, take and carry
away, with the intent then and there to steal and carry
away the said personal property,” ete. While not charg-
ing in direct terms that the property was taken with in-
tent on the part of the defendant to convert it perma-
nently to his own use, this element of the crime charged is




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































