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1. Attachment: LeEvy: LIEN. When an attachment is rightfully
issued and levied upon property of the defendant, it creates a
lien in favor of the plaintiff for the amount of his claim and
for all costs, whether incident to the action or resulting from
the special proceeding.

Syllabus by court; catch-words by editor.

#Sncceeded George A. Day. whose opinion in Stafe v. Omaha Naut. Bank, 66
Nebr., 857, is the first filed during the term. Before the close of this term the
commissioners were rearranged as follows:

Department 1—Hastings, Ames, Oldham.

Department 2—Barnes, Albert, Glanville (succeeded Lobingier).

Department 3—Duffe, Kirkpatrick, Pound.
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2. : : : JUSTICE OF THE PEACE: ERROR. An error
proceeding from an order of a justice of the peace discharging
an attachment preserves and continues the lien of the attach-
ment and brings the ruling of the justice before the district
court for review.

PexpiNe ERROR PROCEEDING, JUSTICE MAY TRY CASE:
JurispicTiON: CosTs. While the error proceeding is pending
the justice may try and determine the action, but he is without
jurisdiction or authority to make an order taxing the costs of
the attachment to either party.

FRrrOR: REVERSAL: ANCILLARY PROCEEDING: JURISDICTION
oF Jusrtice. But when the district court has given its decision,
and the order discharging the attachment has been reversed,
the justice of the peace is reinvested with complete jurisdic-
tion of the ancillary proceeding, and it is then his right and
duty to tax the attachment costs against the unsuccessful

party.

PAYMENT oF JUDGMENT: EFFECT. Payment of a judgment
rendered by a justice of the peace in favor of a party who has
prosecuted error from an order discharging an attachment,
will not, without payment of attachment costs rightfully in-
curred, dissolve the lien of the attachment.

ErroR ProCEEDING: Costs. The costs of the error pro-
ceeding, like other costs incident to the litigation, are secured
by the attachment lien, and the attached property may be sold
to satisfy the same.

7. Error: JUSTICE: ATTACHMENT: POWER OF DIsTRICT COURT. In an
error proceeding from an order of a justice of the peace dis-
charging an attachment, the only judgment which the district
court is authorized to render and enforce is a judgment affirm-
ing or reversing the order of the justice and taxing the costs
incident to such proceeding.

8. Error from Justice: DISPOSAL OF CAUSE AFTER REVERSAL. Section
601 of the Code of Civil Procedure, which declares that when
the judgment of a justice of the peace shall be reversed the
cause shall be retained in the district court for trial, has ref-
erence only to cases which have been entirely disposed of by
final order or judgment, and which may be agan tried and
determined.

Error from the district court for Butler county. Ae-
tion for money due on contract. Ancillary proceeding in
attachment; attachment discharged. Further history of
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case appears in the opinion. Tried below before SoRN-
BORGER, J. IReversed.

L. 8. Hastings and E. G. Heall, for plaintiff in error.
E. W. Hale, contra.

SuLLivan, C. J.

In an action brought before a justice of the peace to re-
cover money due upon contract, the plaintiff, Rhodes,
caused an attachment to be issued and levied upon two
horses and a buggy owned by the defendant, Samuels.
Afterwards, on defendant’s motion, the justice made an
order discharging the attachment. The plaintiff excepted
to the order, and by proceeding in the manner indicated by
section 236¢, Code of Civil Procedure, secured a reversal
of it in the district court. Meanwhile the action was tried
before the justice of the peace, and judgment rendered in
favor of the plaintiff for $26.05 and all costs except those
made in the ancillary proceeding. This judgment was paid
on the day it was rendered. The further history of the
case is found in the journal of the district court, and is as
follows: ,

“And now on this 28th day of June, 1901, the same being
a day of the regular May, 1901, term of the district court
for Butler county, Nebraska, this cause came on for hear-
ing on the application of the plaintiff in error for an order
to sell the attached property to pay costs of this suit and
costs of keeping said attached property, the court, on con-
sideration, overrules the same; to which ruling of the court
the plaintiff in error duly excepts. And said cause com-
ing for further hearing this day upon the motion of the
plaintiff in error that the attached property be sold to pay
costs of this proceeding in error, and the court, being well
and fully advised in the premises, overrules the same;
to which ruling of the court the said plaintiff in error
duly excepts. And the said plaintiff in error not desiring
to plead further in said cause, and electing to stand upon
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his application and motion aforesaid, the court, on con-
sideration, finds for the defendant in error and that plain-
tiff in error has no cause of action; and the action is dis-
missed at the costs of the plaintiff in error, made since the
judgment sustaining the petition in error in said cause.
And on motion of the defendant in error, and due con-
sideration thereof had, it is ordered that the attachment
in this action be, and the same hereby is, discharged, and
the special constable ordered to return to the defendant in
error the property taken under said attachment. It is
therefore considered by the court that said action be, and
the same hereby is, dismissed, and that the plaintiff re-
cover his costs herein expended to the date of judgment
sustaining petition in error, taxed at $16.42, and that the
defendant recover his costs herein expended since the date
of judgment sustaining the petition in error, taxed at
$16.08, and it is ordered that exccution be awarded in this
court to carry into effect said judgment.”

The theory upon which this decision was rendered, or
at least the theory upon which counsel has attempted to
defend it, is that the payment of the judgment rendered
by the justice of the peace satisfied the plaintiff’s claim
and released the property from the lien created by the
attachment. It seems to us this view can not be sound.
By the attachment plaintiff obtained security for his claim
and for all costs, whether incident to the action or vesult-
ing from the rightful use of the provisional remedy (M illcr
v. James, 86 Ia., 242; 3 Am. & Eng. Ency. Law [2d ed.],
222) ; and he was entitled to have the attached property,
or 8o much of it as might be necessary, sold for the satis-
faction of such claim and costs. Code of Civil Procedure,
sec. 943. The proceeding in error preserved and continued
the attachment lien (Adams County Bank v. Morgan, 26
Nebr., 148) and brought the ruling of the justice of the
peace on the motion to discharge the attachment before
‘the district court for review. When the justice gave judg-
ment in favor of the plaintiff, he was acting within the
authority of section 236f of the Code of Civil Procedure,
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which provides that “the original action shall proceed to
trial and judgment in every other respect as though no
writ of error had been prosecuted.”

The costs of the attachment were not taxed by the
justice, because, when the action was tried and de-
termined, the motion to discharge the attachment was
still pending and the decision of the court upon the
motion could not, of course, be anticipated. Besides,
the question of defendant’s liability for attachment
costs being involved in the motion tc discharge the
attachment, the justice was without jurisdiction or
authority to deal with the matter. 2 Cyc.,, 970. But
when the district court had given its decision and the
order discharging the attachment had been reversed, the
justice was reinvested with complete jurisdiction of the
ancillary proceeding, and it was then his right and duty,
upon a proper showing, to tax the costs of the attach-
ment against the defendant and to order a sale of the
attached property for the satisfaction of such costs. Code
of Civil Procedure, sec. 943. The effect of the decision of
the district court was to sustain the attachment and leave
the property in the hands of the officer, subject to a lien
in favor of plaintiff for the unpaid costs. The payment
made by defendant did not discharge the lien, because it
did not discharge his obligation. It was only a partial
payment, because it did not cover the attachment costs
that had already accrued. The costs of the error proceed-
ing, like other costs incident to the litigation, were secured
by the attachment lien, and plaintiff was entitled to have
them satisfied by a sale of the attached property.

Counsel on both sides secem to think that the reversal
of the order of the justice of the peace had the effect of
giving the district court exclusive jurisdiction of the at-
tachment proceeding, but this, in our opinion, is an erro-
neous view. Undoubtedly, the district court had authority
to enforce its own judgment, but the only judgment it was
authorized to render was a judgment afirming or revers-
ing the order of the justice of the peace and taxing the
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costs incident to the error proceeding. The cause could
not be retained for trial. When the judgment of reversal
was entered, the controversy in the district court was
ended and no issue remained to be tried. The provision
of section 601 of the Code of Civil Procedure, which de-
clares that when the judgment of a justice of the peace
shall be reversed the cause shall be retained for trial, has
reference to cases which might have been brought by
appeal to the district court for trial de noro; or perhaps
it would, in view of the former state of the law on the
subject of appeals, be more accurate to say cases which
have been entirely disposed of in the justice’s court by
final order or judgment. Such cases were the only ones
which might be removed by appeal or error to the district
court at the time section 601 was adopted.

It results from what has been said that the judgment
under review deprives the plaintiff of a substantial right
and should, therefore, be reversed.

REVERSED AND REMANDED.

HoORACE A. KELLEY V. COUNTY OF GAGE.*
FiLED JANUARY 8, 1903. No. 12,573,

1. Statutes: LETTER OoF THE LAW: INTENTION OF LAWGIVER. In the
exposition of statutes, the reason and intention of the lawgiver
will control the strict letter of the law when the latter would
lead to palpable injustice or absurdity.

2. Revenue Act of 1879: LEGISLATIVE INTENT. By the adoption of
section 131 of the revenue act of 1879, the legislature intended,
not to make counties liable for the derelictions of the officers
and agents of cities and villages, but only to change the tax-
sale purchaser’s ground of action,—to take away the right to
sue when there is a valid tax, and in its place to give the right
to sue when the tax is void or the land not subject to taxation.

3. County Clerk: CounTY TREASURER. In dealing with taxes certified
by city authorities to the county clerk, neither the county clerk
nor county treasurer acts as agent of the cotinty.

Syllabus by court; catch-words by editor.
* Rehearing allowed. See opinion, p. 11, post.
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4. Special Assessment: SALE OF REAL ESTATE: WRONGFUL AcT. When
a tax or special assessment, certified to the county clerk by the
proper authorities of a city or village, is void on account of
some irregular action taken by such authorities, a sale of real
estate for the non-payment of such tax or assessment does not
result from the mistake or wrongful act of either the county
clerk or county treasurer.

5. Liability of County Under Revenue Act. A county is only liable
under section 131 of the revenue act for the mistakes and
wrongful acts of its own officers—the officers through whom
its taxes are levied and collected.

ERROR from the district court for Gage county. Action
for the recovery of indemnity under section 131 of the gen-
eral revenue law. Tried below before Lerroxn, J. Judg-
ment for defendant. Plaintiff brings error. Affirmed.

Alezander Q. Smith and William H. Ashby, for plaintiff
in error.

Babcock, Sackett & Spafford, contra.

SuLuivan, C. J.

Horace A. Kelley, the holder of tax-sale certificates
covering real estate upon which no taxes were due when
the sales were made, having sued for indemnity under
section 131 of the general revenue law, now brings to this
court for review the record of an adverse judgment. The
lots described in the certificates are situated in the city of
Beatrice, and the taxes charged against them and certified
by the city authorities to the county clerk of Gage county
were what is commonly known as special assessments for
improvements. These assessments were not made in the
manner prescribed by the statute, and, according to the
stipulation of the parties, were void. The irregularities
which rendered them void did not, however, appear in the
certificates sent, under the direction of the city authori-
ties, to the county clerk. The clerk, therefore, in entering
the assessments upon the tax lists, performed a duty
plainly enjoined upon him by the statute. And in making
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sales for the non-payment of these asscssments the treas-
urer was acting in obedience to the command of the clerk’s
warrant; he was discharging a duty imposed by law.
Neither of these officers made any mistake or did any
wrongful act which resulted in the sales to plaintiff’s as-
signor. The cause lay farther back; the making of the
assessments and the certification of them to the county
clerk were the acts from which the sales proceeded and
without which they would not have been made. The sec-
tion of the statute here in question provides: “When by
mistake or wrongful act of the treasurer or other officer
land has been sold on which no tax was due at the time, or
whenever land is sold in consequence of error in describ-
ing such land in the tax receipt, the county is to hold the
purchaser harmless by paying him the amount of prin-
cipal and interest and costs to which he would have been
entitled had the land been rightfully sold, and the treas-
urer or other officer and their bondsmen will be liable to
the county to the amount of their official bond ; or the pur-
chaser, or his assignee, may recover directly of the treas-
urer or other officer, in an action brought to recover the
same in any court having jurisdiction of the amount, and
judgment shall be against him and his bondsmen; but the
treasurer or other officer and their bondsmen shall be
liable only for their own and deputies’ acts.” According
to the plain terms of this section the loss sustained by a
tax-sale purchaser falls ultimately upon the person or per-
sons through whose fault the sale was made. The county,
as said in Hurd v. Hamill, 10 Colo., 174, is liable in any
event, but its liability is that of a surety; it is made to
answer for the misconduct of the officers by which it levies
and collects taxes, but it was not the intention of the legis-
lature to make it liable for the mistakes and wrongful acts
of city and village officers, with whom it has no business
relations and over whom it has no control or authority. It
is a well-settled rule in the interpretation of statutes that
the reason and intention of the lawgiver will control the
strict letter of the law when the latter would lead to pal-
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pable injustice or absurdity. To require a county to answer
for the negligence or delinquency of city or village offi-
cers would be contrary to reason and monstrously unjust.
A statute which would permit a c¢ity to retain money
which had come into its treasury by reason of the mistake
or wrongful act of its own officers, while compelling the
county to reimburse the person whose money was 80
received and retained, would be an anomaly in legisla-
tion; it would run connter to the plainest principles of
natural justice and would, we suppose, be without prece-
dent or analogy anywhere. Why should a county make
atonement for wrongs done by a eity through officers
which it had iteelf freely chosen? Why should municipal
corporations be allowed to profit by the derelictions of
their own officers? And why should the consequences of
such derelictions be borne by the counties? It is hardly
pessible to believe that a lawmaking body, composed of
rational men, intended to tax property beyond corporate
houndaries to swell municipal revenues, or that they in-
tended to establish a rule of liability which would be at
once condemned by the instinet and reason of all right-
minded people. It is certain the original legislative pur-
pose was to make counties liable only when, through the
fault of their own officers, a tax sale failed to transfer title
to the purchaser. Section 71 of the revenuec act of 1869,* as
amended, was as follows: “When, by mistake, o wrongful
act of the treasurer or other officer, land has been sold
contrary to the provisions of this act, the county is to
save the purchaser harmless by paying him the amount of
principal and interest to which he would have been en-
titled had the land been rightfully sold, and the treasurer,
or other officer, and their sureties, shall be liable for the
amount, on their bonds to the county, or the purchaser
may recover the amount directly from the treasurer, or
other officer, making such mistake or error.” Construing
this section, it was held in Otoc County v. Gray, 10 Nebr.,
565, that if there was no tax due at the time of the sale,

* Session Laws, 1871, p. 83.
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there was no liability either against the county or the
officer through whose fault the sale was made. By adopt-
ing section 131 as part of the revenue law of 1879, it was
evidently intended, not to make counties answerable for
the mistakes and wrongful acts of municipal officers, but
only to change the tax-rale purchaser’s ground of action,—
to take away the right to sue when there is a valid tax and
in its place to give the right to sue when the tax is void or
the land not subject to taxation. In the case last cited and
also in Kaciser v. Nuckolls County, 14 Nebr., 277, the
words “other officer,” as used in section 71 of the act of
1869, were interpreted to mean “other officer of the
revenue,” and in Martin v. Kearney County, 62 Nebr., 538,
it was held that “irregular action by a city council in
making a levy of taxes for municipal purposes, resulting in
the levy being declared illegal and void, is not a ‘mistake
or wrongful act of the county treasurer or other officer,
within the meaning of section 131, article 1, chapter 77,
Compiled Statutes, for which the county can be held liable
to refund to a purchaser at delinquent tax sale the illegal
taxes so attempted to be levied.” This last case is a direct
adjudication of the question here in controversy. To the
extent, at least, that the decision rests upon the proposi-
tion quoted, it is sound law and is adhered to.

In Merriam v. Otoe County, 15 Nebr., 408, it was decided
that it is only when a tax sale is made in consequence of a
mistake or wrongful act, which is not matter of record,
that the county is to save the purchaser harmless. This
decision secms to be approved in Martin v. Kearney
County. but whether it is a correct construction of the
statute it is not now necessary to determine. It may, how-
ever, be remarked that we are not aware that it has ever
been directly or indirectly overruled. It is certainly not
in conflict with Roberts v. Adams County, 18 Nebr., 471,
20 Nebr., 411; Wilson v. Butler Counly, 26 Nebr., 676; or
Fuller v. Colfaxr County, 33 Nebr., 716,—to which counsel
for plaintiff have directed our attention. In those cases
the lands sold were not subject to taxation, but that fact
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did not appear of record. In other cases cited by counsel,
such as Grant v. Bartholomew, 57 Nebr., 673, and John v.
Connell, 61 Nebr., 267, the court was dealing with the
rights of a purchaser at a tax sale which, although void
on account of some irregularity, was made for the non-
payment of a valid tax. The construction of section 131
was not involved.

The judgment of the district court is affirmed, and upon
these grounds: (1.) A county is only liable under section
131 for the mistakes of its own officers—the officers through
whom its taxes are levied and collected. (2.) In dealing
with the Beatrice assessments, neither the county clerk
nor county treasurer was acting as an officer or agent of
the county. (3.) Neither of these officers made any mis-
take or did any wrongful act within the meaniag of sec-

tion 131.
AFFIRMED.

The following opinion on rehearing was filed April 21,
1904. Former judgment adhered to:

Commissioner’s opinion, Department No. 3.

Let It Stand as Decided. On reexamination the former judgment
is adhered to.

DurriE, C.

I think that the former judgment entered by this court
should be adhered to. The reasoning in the former opin-
ion, page 6, ante, and also in Martin v. Kearney
County, 62 Nebr., 538, is to my mind conclusive of the
question in controversy. To hold that the county is liable,
or that the legislature intended to make it liable, to a tax-
sale purchaser for money invested by him in the purchase
of real property delinquent for special or ordinary taxes
levied by the authorities of a city, is to offer a premium to
the city officials to neglect their duty in the manner and
method of imposing taxes for municipal purposes, and
to impose a penalty on the county and its inhabitants for
a wrong done by third parties, officers over whom they
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have‘ no control and for whose ofticial position they are
not responsible. In the absence of a statute making the
county liable to the tax-sale purchaser, when the sale is
invalid for any reason, it is plain that the purchaser would
have no remedy against the county. If the purchaser, in
the absence of this statute, could not recover from the
county for a sale for taxes levied by its own agents, it is
equally plain to my mind that the county can not recover
from the city on account of city taxes which it has re-
funded, in the absence of a statute giving that right. I am
clear that the law leaves the purchaser of lands delinquent
for city taxes in the same position that he occupied before
the enactment of section 131 of the revenue act of 1879.
Where he bought at a sale for state and county taxes, he
bought at his peril. But in relation to taxes levied by
county authorities the legislature saw fit, on account of
the needs of the state and county in promptly collecting
their revenue, to offer as an inducement to those who
would come forward and purchase lands upon which taxes
were delinquent, to guarantee a return of their money
with legal interest in case the sale was set aside because
of any irregularity in the imrsition of the tax. That the
legislature might assist the several city governments in
this state in the same manner is not questioned, but that
it has done so, or intended the provisions of section 131 to
cover a sale for city taxes, is 80 improbable from the cir-
cumstances of the case that I can not give my consent to
such a construction of the law.

It is recommended that the judgment heretofore entered
be adhered to.

SEDGWICK, J., concurring.

I consent to adhering to the former opinion in this case
reluctantly and because we are committed to such con-
struction of the statute in Martin v. Kecarney County, 62
Nebr., 538, and Otoe County v. Gray, 10 Nebr., 565, and
not because I think it is based upon the better reason.
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the former opinion heretofore
entered in this cause be adhered to.

FORMER JUDGMENT ADHERED TO.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.
Lucis M. WINFREY

FILED JANUARY 8,1903. No. 11,803.

1. Conflicting Evidence. The finding of a jury on a disputed ques-
tion of fact, when supported by sufficient competent evidence.
will not be disturbed by a reviewing court, even though, from
an examination of the record, the evidence seems to pre-
ponderate to the contrary.

2. Railroad: INJURY TO PASSENGER: PRESUMPTION. It is the settled
law of this state that when, in the operation of a train carry-
ing passengers, an injury, results to one of them, the imputa-
tion of negligence arises, and the liability to respond in dam-
ages becomes fixed, unless it is made to appear that the injury
arose from the criminal negligence of the passenger, or was
the result of the violation of some express rule or regula-
tion of the carrier, actually brought to the notice of the party
injured.

3. Negligence. Ordinarily the existence of negligence such as will
justify or defeat a right of recovery for damages for an injury
received by a passenger while being transported by a railway
company is for the jury to determine as it determines other
questions of fact.

4. Contributory Negligence: PLEADING: CONFLICTING EVIDENCE: QUESs-
TION FOR JURY. Where, upon an issue of fact raised by a plea
of contributory negligence, the testimony is conflicting, or
where the evidence as a whole is of such a character as that
reasonable minds may fairly draw different conclusions there-
from, it is for the jury and not the court to determine the
question of contributory negligence.

5. : : : QuEsTION FOR COURT. It is only where the
facts are not in controx ersy or the evidence is of such a char-
acter as but one rational inference can be drawn therefrom,
that the court is warranted in determinirg the question of
negligence as a matter of law.

Syllabus by court; " catch-words by editor.
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6. Passenger: LEAVING TRAIN: NEGLIGENCE. It is not necessarily
gross negligence in every case for a passenger to attempt to
leave a train, even though at the time it be in motion..

7. : : : WILLFUL DIiSREGARD OF DANGER. Contribu-
tory negligence on the part of a passenger which will avoid
a recovery must be an act committed under such circumstance
as to render it obviously and necessarily perilous, and to show
a willful disregard of the danger incurred thereby.

: PERsONAL INJURY: RECOVERY. Plaintiff was a
passenger on defendant company’s train. When she had
reached her destination, and while attempting to leave the
car in which she was riding, and before she had reached the
door, the train began to move and she was compelled to choose
instantly and without time for reflection as to her course of
action, and continued the act of alighting from the train, and
in doing so was injured thereby. Held, That such action would
not of itself necessarily bar a recovery, and that the question
of contributory negligence was properly submitted to the
jury, and its determination thereof was final.

9. Criminal Negligence. ‘“Criminal negligence,” as used in the stat-
ute, which will defeat a recovery for an injury received by
a passenger is defined to mean gross negligence, such as
amounts to a reckless disregard of one’s own safety. and a
willful indifference to the consequence liable to follow. Union
P. R. Co. v. Porter, 38 Nebr., 226.

10. Evidence. Evidence examined, and held sufficient to support the
verdict of the jury.

11. Instructions. Certain instructions complained of, given to the
jury, examined, and held not to be prejudicially erroneous.

ERroR from the district court for Nemaha county. Ac-
. tion against a common carrier for personal injury. Tried
below before STuLL, J. Affirmed.

B. F. Neal,J. W. Deweese and Frank Elmer Bishop, for
plaintiff in error.

H. A. Lambert, E. B. Quackenbush and W. C. Lam-
_ bert, contra.

HowLcous, J.

Plaintiff began an action and recovered a judgment for
damages against the defendant railroad company because
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of alleged personal injuries sustained by her in alighting
from one of its passenger cars, which had begun to move
from the station before she alighted, where she left the
train. The defendant company prosecutes error.

It appears that the plaintiff purchased from the defend-
ant company, through one of its agents at a station on its
road in Towa, a ticket to carry her to the station of
Bracken, in Nemaha county, this state. YWhen she asked
for a ticket to Bracken, for some reason she was informed
by the station agent in Towa that he could not sell her a
ticket to that station, but could to Auburn, which was the
next stopping place immediately west of Bracken, and
that by informing the conductor of her desire to leave the
train at Bracken, she would be allowed to get off at that
place, as desired. Under this arrangement the ticket was
purchased, and her baggage checked to the town of Au-
burn, and the plaintiff thereupon became a passenger, hav-
ing for her destination the station of Bracken, instead of
Auburn, as her ticket and baggage check seemed to indi-
cate. The pith of the controversy becomes apparent by
reading the following excerpts from the pleadings. In the
petition it is alleged “that as soon as said train had
stopped at said station of Bracken, this plaintiff gathered
up her said baggage and personal effects and started to
the front end of said car to leave the same and alight there-
from. That plaintiff had reason to expect and did expect
that said conductor would be at said point to aid her in
alighting from said car. That at or about the time plain-
tiff reached the front end of said car, and but a few mo-
ments after the same had stopped, the said defendant, its
agents, and employees negligently and carelessly started
said car and train and continued to move negligently and
carelessly the same, and while said train was moving
slowly, as plaintiff thought, and had moved but a short
distance forward, and becoming suddenly convinced that
said train had started on its journey to the next station,
plaintiff passed down the steps of said car and stepped
therefrom to the ground. * & * That in alighting from
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said train as aforesaid, without any fault, carelessness, or
negligence on her part, plaintiff was violently thrown to
the ground and then and there and thereby was seriously
and permanently injured.” To this it is answered by
the defendant: “The defendant further alleges that
while the plaintiff was riding as a passenger on the
defendant’s train, and before she reached her destination,
and between the stations of Bracken and Auburn in the
state of Nebraska, and while the train was running, she,
without any notice to the conductor or trainmen, went out
of the coach in which she was riding and jumped off on
the ground; and that in thus jumping off while the train
was running, she was thrown off her feet and fell onto the
ground ; but this defendant is not advised as to whether
she was injured by aid fall, or the extent of such injury;
but alleges the fact to be that whatever injuries she
sustained, if any, the same were sustained and cansed by
her own willful misconduct and carclessness, and without
any fault or negligence on the part of this defendant.” It
is disclosed by the evidence that between the starting point
and the destination of the plaintiff there were two con-
ductors in charge of the train on which plaintiff was rid-
ing as a passenger, a change having taken place at Ne-
braska City. It further appears that the plaintiff in-
- formed the conductor to whom she first presented her
ticket of her arrangement with the station agent at the
time of its purchase, and of her destination being Bracken,
regarding which there is no controversy in the evidence.
There is, however, a very sharp and irreconcilable conflict
as to whether she informed the Nehraska conductor, who
was in charge of the train when it reached the station
where she designed to leave it, of the circumstances re-
lating to the purchase of her ticket, and of her wish to
leave the train at the point mentioned. Regarding this
phase of the case, the court instructed the jury unquali-
fiedly that before the plaintiff could recover, they must
find from the evidence “that hetween Nebraska City and
Bracken on the train in question the plaintiff notified the
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conductor in charge of the train that she was riding on,
that she desired to leave the train at Bracken.” The evi-
dence, to us, seems to preponderate in favor of the com-
pany’s contention, to the effect that the conductor had no
knowledge or notice that the defendant was a passenger,
otherwise than as her ticket indicated, whose destination
was Auburn. There was, however, positive and direct tes-
timony that she did notify the conductor last in charge of
the train of her desire to get off at Bracken ; and the jury
having resolved the dispuied peint in her favor, and they
being the judges of the credibility of the several witnesses
and of the weight to be attached to the testimony of each
and all of them, it is not the province of the court to over-
turn the jury’s finding in this respect, when supported hy
sufficient competent evidence, as we think it was in the
present instance. Assuming, then, as we must do under
the jury’s finding on the court’s instruction, that the con-
ductor was notified of the plaintiff’s desire to leave the
train at the station of Bracken, and that in attempting
to leave it at that place she reccived injuries in alighting
therefrom, by its being moved forward before she had
safely stepped off the car in which she was riding, we pass
to the consideration of some of the other alleged errors
complained of in brief of counsel for defendant company.

Counsel say: “The principal error relied upon is the
fact disclosed by the petition and the evidence that the
plaintiff below voluntarily jumped off of the defendant’s
train while it was in motion.” The facts, as gleaned from
the record, prove, or tend to prove, that as the train neared
the station the plaintiff gathered her baggage and placed
it in the aisle of the car, by the seat in which she was sit-
ting. Whether she was acquainted with the country and
knew that she was nearing the station, or whether she was
advised of that fact by a traveling comnanion who sat in
the seat with her, it is manifest that she was cognizant of
the fact that she was nearing the station, and made prep-
arations to leave the car accordingly. The conductor
passed through the car, called out the station, and, as the

8
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train slowed up or stopped at the station, the plaintiff
gathered up her baggage and started to leave the car
through the front door. Before or about the time she
reached the door, the train began to move, and she passed
on out and down the steps, attended by a gentleman pas-
senger, who apparently was endeavoring to assist her to
alight. She stepped from the platform and steps of the
car, and in doing so was thrown on the ground and re-
ceived the injuries of which she complains. The conductor
had left the train, stcpped on the depot platform, and
reentered from the rear platform of the car. Upon enter-
ing, he was advised that a lady was endeavoring to get off
in front, but hefore he could reach the front end of the car
the plaintift had alighted in the manner stated. There is
some conflict in the evidence as to whether the plaintiff
left the train promptly when it stopped, but an examina-
tion of the evidence satisfics us that her movements justify
a finding that she acted with all the promptness in
leaving the car that could be asked for by the most exact-
ing. In fact, some of the evidence tends to show that she
started to leave the car hefore it came fo a full stop. Other
evidence fully warrants the inference that at least, im-
mediately upon the stopping of the train, and without any
appreciable delay, she started to leave the car. While
there is some evidence that after the train stopped, and
about the time it began to move on to the next station,
plaintiff made a remark indicating that she had forgotten
that that was the place where she had intended to get off,
and then attempted to leave the car, other evidence of
prompt action on her part is in the record, sufficient to
overcome the testimony of this character. We are satis-
fied that an examination of the whole of the evidence on
the subject warrants the inference that the plaintiff, im-
mediately upon the stopping of the train, and with all
reasonable dispatch, started to leave the car when she had
reached her destination, of which she was fully cognizant.
Further than that, it is a reasonable inference from the
evidence that she started to leave the car before the train
came to a standstill.



VYoL. 67.] JANUARY TERM, 1903, 19

Chicugo, B. & Q. R. Co. v. Winfrey.

Another important item of evidence having a material
bearing on the case is with respect to the period of time
the train was stopped at the station. Some of the testi-
mony indicates that it did not come to a complete stop.
Some of the witnessecs testify that it stopped but for a few
seconds. The testimony of others varies in time from eight
or ten to thirty seconds. It is evident that the stop was
very brief, and, under the theory of the defendant, we can
readily believe that in view of the fact that the place was
a small way station, with no passengers to get off or on,
and probably but little, if anv, mail or baggage matter,
it was regarded as unnecessary by those in charge of the
train to more than merely stop at the station, and to
scarcely allow the train to come to a standstill before
starting onward again. The verv brief period the train
stopped, if it stopped at all, manifestly was the real cause
of the injury. The train scarcely stopped at the station,
and the plaintiff, however active and prompt, was unable
to alight before the train continved on its journey.

Should the defendant be held liable to respond in dam-
ages under the facts as narrated in the résumé of the tes.
timony just given? It is manifest the plaintiff knew that
the train was in motion when she attempted to step from
the car, and must have, in the nature of things, known
that some risk attended her action in thus alighting. It
is, we think, equally clear that she relied upon the train
being stopped for sufiicient time to allow her to alight, and
was, when the train started on, compelled to choose on
the spur of the moment between carrying out her previ-
ously formed intention to leave the train, under the belief
that the opportunity would be afforded her to do so, and
remaining on the car until the train could be stopped,
because she had failed to get off, or remain thereon until
she had reached the next station, and thus be carried that
distance beyond her destination. It will not, we appre-
hend, be seriously controverted that it was the duty of the
defendant company, through its servants in charge of the
train, as a common carrier, to afford to its passengers at
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each station, when their destination is reached and they
desire to leave the train, a reasonable time to do so, and
to afford a reasonable opportunity to alight therefrom
before the train is moved on to its next stopping place,
and that the failure to do so. from which an injury re-
sulted, would constitute negligence, for which, and the
damages resulting therefrom, the carrier would be held re-
sponsible. This rule of law is practically conceded by the
defendant company in the two following instructions to
the jury, requested by it to be given at the trial, which was
done. As the instructions present clearly the theory of
the defense, we incorporate them here in full. They are as
follows:

“4th. If the jury find from the evidence that the plaintiff
did notify the conductor who had charge of the train run-
ning through the station of Bracken that she wanted to
get off at said station, then you are instructed that it was
the duty of the conductor to stop the train at said station
the usual and re “<onable length of time to allow the plain-
tiff to alight in safety from said train; but that there was
no legal obligation or duty on his part that he should
personally take hold of the plaintifl’ to assist her in alight-
ing from the train. If the plaintiff intended to stop at
Bracken it was her duty when the train stopped to
promptly leave the car and step out on the platform of
said station while the train was standing at said station.”

«rth. If the jury believes from the evidence that al-
though the plaintiff held and presented to the conductor
having charge of the train running through the station
of Bracken and Auburn, a ticket to the station of Auburn,
and you find from the evidence that she notified him that
her destination was the station of Bracken, and that she
wanted to get off there; and you are convinced that that
is true, then it was the duty of the conductor to stop said
train at said station of Bracken as heretofore explained
to you, so as to allow the plaintiff to safely alight there-
from. But you are further instructed. that if the con-
ductor did not do his duty in that respect, and the plain-
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tiff did not have sufficient time to alight from said train
at the said station of Bracken, this failure of duty on the
part of the conductor would not of itself justify the plain-
tiff in juniping from the moving train.”

But jt is insisted by the defendant that the proximate
cause of the injury was not, in fact, the starting of the
train as it left the station, but the act of the defendant in
stepping from the car after it had commenced to move,
and while in motion, which act constituted such gross
negligence on her part as to preclude a recovery for the
damage resulting therefrom. To draw the distinction a
little clearer, if it may be done, the contention is, as we
understand counsel, that if the plaintiff, while in the act
of stepping from the car platform to the station platform,
had been thrown down and injured because the train be-
gan to move before she had alighted therefrom, and with-
out a reasonable opportunity being given therefor, this
would constitute negligence for which an action would lie;
but if the train was in motion at the time she attempted
to leave the car, and her effort was to step from the plat-
form of the car while the train was in motion, she being
aware of that fact, then the proximate cause of the injury
was the act of stepping from a moving train, which in it-
self would constitute contributory negligence of a gross
or criminal character, under our statute, and thereby ab-
solve the carrier from liability. The statute referred to
(Compiled Statutes, ch. 72, art. 1, sec. 3) has been fre-
quently considered and construed by this court. It is a
well-settled rule that when, in the operation of a train
carrying passengers, an injury results to one of them, the
imputation of negligence arises, and the liability to respond
in damages becomes fixed unless it is made to appear that
the injury arose from the criminal negligence of the pas-
senger, or was the result of the violation of some express
rule or regulation of the carrier actually brought to the
notice of the party injured. Union P. R. Co. v. Porter, 38
Nebr., 226 ; Chicago, R. I. & P. R. Co. v. Zernecke, 59 Nebr.,
689; Chicago, B. & Q. R. Co. v. Wolfe, 61 Nebr., 502, In
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Union P. R. Co. v. Porter, supra, it is said (p. 233):
“The existence of mnegligence, as justifving or defeating
a right of recovery, is for the jury to determine as it de-
termines any other question of fact. If the jury find
negligence as against the defendant, such’as to justify a
recovery, or find contributory negligence such that a re-
covery can not be had, such finding must stand, unless it
has no support in the evidence considered, just as must
any other essential finding of fact. It is useless, therefore,
to urge that the presiding judge is the proper trier of
questions of this kind, and that as to such he should find
the presence or absence of negligence upon the weight of
the testimony, or instruct the jury to find its presence or
absence according as a given fact or group of facts shall
be proved or disproved. The court can but state to the
jury the law applicable to the facts in respect to which
evidence has been introduced. It thereupon remains with
the jury to determine the existence of the essential facts.
If there is no evidence such as the jury should act upon
in its province, the court should instruet accordingly, or
get aside the verdict as unsupported by the proofs.”
Whether the plaintiff was guilty of negligence of a gross
and willful character, within the meaning of the statute,
was a question of fact to be determined by the jury from
the evidence. Where the testimony is conflicting, as it is
in the case at bar, or where from a conceded state of facts
the evidence is of such a character as that reasonable minds
may fairly draw different conclusions therefrom, it is
for the jury, and not the court, to determine the question.
It is only where the facts are not in controversy, or the
evidence is of such a character as but one rational in-
ference can be drawn therefrom, that the court is war-
ranted in determining the question of negligence as a mat-
ter of law. In the case at bar we entertain no doubt but
that the question of contributory negligence, such as would
avoid a recovery against the defendant, was a question of
fact, to be determined by the jury under proper instrue-
tions from the court. Itis not necessarily gross negligence
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in every case for a passenger to attempt to leave a train,
even though at the time it be in motion. This is the set-
tled doctrine in this jurisdiction, as announced by the prior
decisions of the court. Whether or not such an act con-
stitutes gross negligence, such as would prevent a recovery
for damages sustained, must depend upon the facts and
circumstances surrounding each individual transaction.
If the act be one showing a willful disregard of one’s own
safety, and a deliberate assumption of the risk and danger
consequent thereon, unattended by circumstances calcu-
lated to create excitement or alarm, and regarding which
every one of common sense must know is fraught with
danger, then no recovery can be had. Chicago, B. & Q. R.
Co. v. Martelle, 65 Nebr., 540. It is said in Chicago, B.
& Q. R. Co. v. Landauer, 36 Nebr., 642: “Where it is im-
possible to infer negligence from the established facts
without reasoning irrationally and contrary to common
sense and the experience of average men, it is not a ques-
tion for the jury, and the court should direct a verdict.”
In the same case it is further held that contributory negli-
gence on the part of a passenger which will avoid a re-
covery must be an act committed under such cirecumstances
as to render it obviously and necessarily perilous, and to
show a willful disregard of the danger incurred thereby.

The plaintiff in the case at bar was proceeding to alight
from the train when it had stopped at her destination,
under the belief that she would be afforded a reasonable
opportunity to accomplish the act in safety. While en-
gaged in the performance of the act, by the starting of the
train, or the failure to allow her a reasonable time to
alight, which can be regarded only a wrongful and negli-
gent act of the carrier, she was placed in a position where
she had to choose instantly, and without time for reflection,
between two lines of action;—one a continuation of the
act of alighting, and the other a retracing of her steps, and
remaining on the train till the next station was reached.
Acting under such circumstances, and comnelled to so act
because of the negligent act of the carrier, she left the
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train, and in doing ro received the injury for which she
seeks a recovery in damages.  uch action would not, in
our judgment. amount to gross negligence, such as would
preclude a recovery for the damages received as a result
thereof. In any view of the subject, under the controverted
facts in the case, the question was one for the jury, and
its determination thercof, when properly submitted, be-
comes final. The case at bar is scmewhat analogous to that
of Chicago, B. & Q. R. Co. v. Hyatt, 48 Nebr.,, 161, where a
verdict for the plaintiff was upheld under facts less favor-
able to a right of recovery than those disclosed by the
record herein. It appears from the opivion in that case
that the passenger having arrived at her destination, and
the train making its usual stop, the plaintitf immediately
went out upon the platform of the car in which she was
riding, for the purpose of getting off ; and finding that the
car had not reached the station platform, and the ground
being covered with water, which, with the height of the car-
step, prevented her from there alighting, she then, at the
suggestion of a passenger, passed through the coach im-
mediately in front, in order to reach the platform, and by
the time she had reached the centre of it she ascertained
the train was moving slowly toward the next station, yet
she hurried through the car, and on reaching the front
platform thereof, jumped off, veceiving an injury, for
which a recovery in damages was sustained. The case
cited but followed and adhered to the rule announced in
Union P. R. Co. v. Porter, supra. In the Hyatt Case,
“criminal negligence,” as used in the statute, was defined
to mean gross negligence, such as amounts to reckless dis-
regard of one’s own safety and a willful indifference to
the consequences liable to follow. To the same effect are
Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 143 ; Wissouri
P. R. Co. v. Baier. 37 Nebr., 235; Chicago, B. & Q. R. Co.
v. Hague, 48 Nebr., 97.

From what has been said, we reach the conclusion that
whether or not plaintiff was guilty of gross negligence in
attempting to alight from the train under the circum-
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stances was a question of fact, to be determined by the
jury, and that its verdict thereon can mnot be cobntrolled
by the court, and the question determined as one of law.
We are also of the opinion that the evidence regarding the
issue of fact as to the alleged contributory negligence on
the part of the plaintiff is sufficient to sustain the finding
of the jury as evidenced by its verdict, and that it can not
rightfully be disturbed on the ground that her action and
conduct was gross negligence per se.
. Some complaint is made as to some of the instructions

of the court given to the jury. Upon the whole, we are con-
strained to believe that the instructions were as favorable
to the defendant as could rightfully be asked for. The case
seems to have been submitted to the jury very largely on
the theory of the defendant as to the law applicable to the
evidence. When all the instructions are considered and
construed together, as should be done, they appear to have
fairly submitted the issues of fact to the jury for its de-
termination. An instruction given by the court, and which
is excepted to, stated the law correctly, as an abstract
proposition, and appears to have been copied from the
syllabus in Chicago. B. € Q. R. Co. v. Landuuer, supra.
The instruction was not entively applicable, under the
evidence, but it could not, nor did it, we apprehend, mis-
lead the jury, or operate to the prejudice of the defendant.

An examination of the euntire record, having in mind the
errors assigned for reversal of the judgment, leads to the
conclusion that no prejudicial error is apparent, and that
the judgment should be affirmed, which is accordingly
done.

AFFIRMED.
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ANDREW J. EWINGS, APPELLANT, V. SoLOMON HOFFINB,
APPELLEE.

FILED JANUARY 8, 1903. No, 12,706.

Appeal: ILaw AcTioN: JURISDICTION: IISTRICT (OURT: SUPREME
CoURT. An appeal from an order or judgment of the distriet
court in a law action does mnot invest this court with jurisdic-
tion of the cause. Uecker v. Magdanz, 62 Nebr., 618; Hayden v.
Hale, 57 Nebr., 34

APrrEAL from the district court for (toe county. The
appeal was from an order taxing costs upon an application
to amend pleadings. No jurisdiction. Heard below before
JESSEN, J. Dismissed.

William F. Moran, for appellant.
Edwin F. Warren, contra.

HoLcos, J.

This is an attempted appeal from an order of the district
court taxing against the plaintiff all costs of an action
made at a designated term of said court held during the
pendency thereof. From the stipulations in the record
which it is agreed “shall stand as and for the transcript,
bill of exceptions, and record in such action,” it is disclosed
that the action as originally begun was equitable in char-
acter, and that at the March, 1893, term of court, after trial
began, the plaintitt requested and was permitted to ameud
his petition, and the cause was ordered coatinued at the
cost of the plaintiff for the term. It was for the purpose
of making this order effective, which seems never to have
been done by a taxation of the costs in pursuance thereof,
that the order complained of was entered of record. After
the continuance referred to, the pleadings were recast and
the action became one at law in ejectment. The cause was
tried twice in the district court, and after each trial the
record was brought here for rov1ew bv a proceedmo m

Syllabus by court; catch-w ords by editor.
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error. After remanding the cause the second time for final
disposition in pursuance of the mmandate of this court,
on motion of defendant’s counsel the order complained
of was entered taxing against plaintiff all costs of the
term at which the continuance referred to was taken. It
is at once apparent from the forgoing statement that this
court is without appellate jurisdiction to review the order
complained of. It is only in actions in equity that either
party may appeal from the judgment, decree, or final
order, rendered or made by the district court, to the su-
preme court. Code of Civil Procedure, sec. 675; Whalen
v. Kitchen, 61 Nebr.,, 329; Uecker v. Magdanz, 62 Nebr.,
618. As no petition in error is presented, and no such
record brought here as gives to this court jurisdiction to
review the action of the trial eourt leading to the order
taxing costs, of which the plaintiff complains, by proceed-
ing in error, the only proper disposition we can make of
the cause is to dismiss the appeal, which is accordingly
done. A motion to summarily dismiss the appeal has
heretofore been overruled tentatively until a full examin-
ation of the record was made. Such examination leads to
the conclusion we have just announced. The appeal is

DIS)MISSED.

BENJAMIN BEHA ET AL. V. STATE OF NEBRASKA.
FiLEDp JANTARY 8, 1903. No. 12,718.

1. Statutes: RErnarL BY IdpricATIiON. The repeal of a statute by
implication is not favored, and it is only where two statutes
relating to the same sybject are so repugnant to each other
that both can mot be enforced that the last one enacted will
supersede the former and repeal it by implication.

2. Act of Legislature: Foop ComMIssiON. The act of the legislature
of 1899, entitled “Food Commission” (Compiled Statutes, 1901,
ch. 33), does not by implication repeal the act of 1895 (Session
Laws, ch. 78), entitled “An act concerning imitation butter and
imitation cheese.”” etc., or any part thereof; said last-men-
tioned act being incorporated into the 1901 Compiled Statutes
as section 245m! et seq. of the Criminal Code.

Syllabus by court; catrch-words by editor.



28 NEBRASKA REPORTS. [VoL. 67

Beha v. State.

3. Criminal Code: VALID EXERCISE OF PoLicE Power. The act of
1895 (Criminal Code, section 245m. et seq.), forbidding the
selling or  keeping for sale “imitation butter” colored so
as to resemble butter made f{rom pure milk, or the cream
thereof, and the other regulations imposed by the act, is a
valid exercise of the police power of the state; and it is com-
petent for the legislature to provide such regulations as therein
prescribed and to enact suitable penalties for their violationm,
for the better protection of the public health, and to prevent
fraud and deception.

ErrorR from the district court for Lancaster county.
Conviction of selling oleomargarine colored to resemble
butter. Tried below before CorNisH, J. Affirmed.

Henry H. Wilson and Elmer W. Brown, for plaintiffs in
error.

Frank N. Prout, Attorney General, Norris Brown and
William B. Rose, for the state.

HoLcowMB, J.

The defendants in the trial court, who appear here as
plaintiffs in error, were convicted of violating the pro-
visions of section 245m? of the Criminal Code (Session
Laws, 1895, ch. 78, sec. 2). They were charged with hav-
ing sold and with keeping for sale oleomargarine or im-
itation butter, colored to resemble butter made of milk
and the cream thereof, the product of the dairy.

One of the grounds presented on which a reversal of the
judgment of the lower court is asked is that the section on
which the prosecution is grounded has no legal existence.
It is argued that the provisions of the act of 1895 provid-
ing for punishment for selling or keeping for sale “imita-
tion butter” colored so as to resemble the genuine article
were repealed by implication by the passage of the act of
1899 entitled “Food Commission.” Session Laws, 1899,
ch. 35; Compiled Statutes, 1901, ch. 33. The substance of
the argument is that by the latter act it was made lawful
to sell imitation butter, even though colored to resemble
the genuine article, which of necessity would repeal the
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provisions of the former act making it unlawful to sell or
keep for sale such product so colored to resemble the pro-
duct of the dairy, because of the repugnance and incon-
sistency of the two acts. An examination of the acts of
1895 and 1899 compels the conclusion, we think, that there
is no inconsistency or repugnancy between the ftwo, and
that the only bearing the latter has on the former is to
require the dealer in “imitation butter,” as therein defined,
to take out a license or permit as an element of regulation
before he is authorized to engage in handling the product
by buying and selling the same.

The act of 1895 is “An act concerning imitation butter
and imitation cheese, defining the same, prohibiting their
being colored in semblance of butter, and cheese, regulat-
ing their manufacture, shipping and selling, and protect-
ing the consumers at the table, and prescribing penalties
for the violation thereof.” By section 1 imitation butter
is defined as every article, substitute or compound, other
than that produced from pure milk or cream from the
same, made in the semblance of butter and designed to be
used as a substitute for the same, provided, it is said, the
use of salt, rennet, and other harmless coloring matter for
coloring the product of pure milk or cream shall not be
construed to render such product an imitation. Section 2
declares that no person shall coat, powder or color with
annatto or any coloring matter whatever any substance
designed as a substitute for butter or cheese, whereby such
substitute or product, so colored or compounded, shall be
made to resemble butter or cheese, the product of the -
dairy, and provides a suitable penalty for its violation.
It is also provided that this same section shall not be con-
strued to prohibit the manufacture and sale, under the
regulations provided for in the act, of substances designed
to be used as a substitute for butter, and not manufactured
or colored as therein prohibited. Briefly, then, the act of
1895 divides the product of the dairy, which we term
“butter’” and all substitutes thereof, such as oleomargarine,
butterine, and “imitation butter,” into two classes, with

1.2
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restrictions and penalties attached for the purpose of
prohibiting the substitutes from being colored so as to
resemble the genuine article, and with certain regulations
permitting the sale of the substituted article when sold
for what it actually is, and not as genuine butter.

The act of 1899 creates a food commission and regunlates
the manufacture and sale of foods, including “imitation
butter” and “imitation cheese,” and dairy products, and
provides for a system of reports, inspection, and the issu-
ance of permits, fixing fees for the same, and providing
penalties for a violation of the act. Compiled Statutes,
1901, ch. 33. By section 6 it is enacted that every person,
firm or corporation who sells or offers for sale or has in his
possession for sale, “imitation butter” in packages con-
taining ten pounds or more, shall be deemed a wholesale
dealer, and in packages containing less than ten pounds
shall be deemed a retail dealer, in “imitation butter”;
and by section 7 it is made unlawful for any wholesale or
retail dealer in “imitation butter” to engage in the busi-
ness of handling or having in his possescion for sale or
selling, “imitation butter,” without first procuring from
the food commissioner an annual permit, such permit de-
scribing the occupation and place of business of the per-
son, firm, or corporation receiving the same, and condi-
tioned on the faithful observance of the laws of the state
by the recipient thercof. The latter act, it will be ob-
served, in nowise affects the provisions of the former, nor
the definitions as thercin found by which to distinguish

- the dairy product from the substitutes; nor does it in terms

directly or inferentially seek to make lawful the sale of
“imitation butter” by securing a license or permit for the
keeping or selling of the substitute, when compounded or
colored, contrary to the provisions of the act of 1895, so
as to resemble genuine butter. The latter act can be re-
garded only in the nature of an additional regulation,
which requires the dealer of the substitute article to obtain
a permit before engaging in the business, and leaves un-
affected otherwise all of the provisions of the act of 1895.
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It is not by the act first passed made unlawful for one to
sell or keep for sale oleomargarine or imitation butter,
when not colored for the purpose of making it resemble
butter as made from pure milk and the cream thereof. The
“act of 1899 but provides that the dealer in “imitation but-
ter,” which may be sold under the regulations and in the
manner prescribed by the first act, must submit to the
additional regulation of securing a permit from the food
commission before engaging in the business. It is said by
this court that it is only where two statutes on the same
subject are so repugnant to each other that both can not
be enforced that the last one enacted will supersede the
former and repeal it by implication. State v. Moore, 48
Nebr.,, 870. The rule is gencral that rcpeals by implica-
tion are not favored, and the statute will not be declared
so repealed unless the repugnancy between the new statute
and the old one is plain and umnavoidable. Albert v. Trwo-
hiy, 35 Nebr.,, 563. We find no inconsistency or repug-
nancy in the two acts, and are therefore of the opinion that
the act of 1899 does not by implication repeal the act of
1895, or any part thereof.

It is next argued that the provisions of the act of 1895
are unconstitutional, in that it deprives a person of his
property without due process of law; that the whole pur-
pose and effect of the act is to take value from one man’s
property and add it to the value of another’s property.
It is argued that in the absence of all constitutional re-
straints, the legislature can not take A’s property and
give it to B, and yet it is said this is clearly the purpose
and effect of the law under which the defendants were
convicted. Counsel argue on the proposition that the
coloring matter which may be used to make genuine butler
more attractive and salable is harmless-in itself, whether
used in the genuine article or the substitute; and that,
therefore, it is unlawful to prohibit the dealer in imitation
or substitute butter to use the same or similar ingredient
to make his article of commerce likewise more attractive
and salable; that, there being nothing deleterious to the
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health in the coloring watter weed, pr-tititing its use in
the substitute can noi be justiZed as a proper ciercise of
the police power, and the only effect and purpose of the
legislation is to add value to the product of the dairy and
detract value from the substituted article, otherwise con-
ceded wholesome as a food product, and this it is incom-
petent for the legislature to do. To illustrate the argu-
ment, it is said a law which allowed the butter made from
the milk of a Jersey cow to be colored, and prohibited like
coloring of butter from the milk of the Ilolséein, or sonwe
other breed of cows, would be clearly an unwarranted
exercise of legislative power. Counsel, we think, are not
fortunate in drawing their analogy. Itis a matter of com-
mon knowledge that genuine butter is not always and at
all seasons of the year of the same color, but ranges from
almost white to a deep shade of golden vellow; that for
the sake of uniformity in color and for trade purposcs,
harmless coloring is frequently used to give to the article
a shade of golden vellow resembling it in its natural state
in its most desirable color,—the rich yellow colored butter
that comes from the dairy in June time, when the cows
are browring on the succulent green grasses of the prairies
and the rich red clover in the pastures. These tints and
shades of coloring in natural butter in nowise render it
deleterious to the health, or change it from its true and
genuine character as the natural product of the dairy,
made from pure milk and the cream thereof. The act of
1895 was designed to prevent fraud and deception. by ren-
dering it impossible, so far as legislation could do so, to
sell to the people and for table use, as for genuine butter,
an article made in iwitation thereof which, correctly
termed, is but a substitute therefor.

It is contended that the provisions found in the act for
packing, wrapping and labeling the “imitation butter”
answer all purposes of regulation and are suificient to
prevent imposition and deception in the sale thereof, with-
out the added provision making it unlawful to color it so
as to resemble butter. But certainly, because these other
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means may be reasonably effective to accomplish the legis-
lative purposes, considering them to be 80, this of itself is
no valid reason why other and more effective measures
may not also be resorted to, to accomplish the desired
object. The legislative intendment obviously was to pre-
vent oleomargarine and other substitutes in imitation of
butter from masquerading in the cloak of the genuine
article, and thereby deceiving and defrauding the public.
It is declared that the substituted article shall not be
colored so as to resemble the product of the dairy, and
this, it occurs to us, is one of the most effective means
which could be adopted to prevent the sale of the substitute
as and for the genuine article. The legislation is, we
think, manifestly a legitimate exercise of the police power
of the state, for the purpose of promoting the public health
and welfare and to prevent the perpetration of fraud and
deception on the public generally. Oleomargarine, or imi-
tation butter, is recognized as a legitimate subject of com-
merce, to be dealt with under the regulations imposed by
statute; but this fact does not by any means admit the
proposition that such regulations are unnecessary in order
that the public may properly be protected from imposition,
or that the general health and welfare of the people does
not require such regulations in order to insure the use
of healthy and wholesome materials in the manufacture
of such imitation butter. It will, we apprehend, be readily
conceded that the opportunities for manufacturing an
unwholesome article from unhealthy ingredients are very
many, and the temptation to do so renders it the part of
wisdom to regulate by legislation the manufacture and
sile of the product. The legislation complained of can,
we are satisfied, be justified both on the ground that it
prevents fraud-and imposition on the public by rendering
it less probable that imitation butter can be disposed of as
the genuine article, and also as a measure of regulation,
with the view of controlling its manufacture and sale, so
as to prevent the placing in the market and the sale to the
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public generally of an unhealthy and unwholesome food
product.

We do not wish to be understood as saying that as now
manufactured the product is unhealthy and unwholesome,
but only that it might be made so, and that regulative
measures by way of legislation are permissible in order
to avoid this undesirable condition. A law in substance
quite similar to our own has been under consideration by
the supreme court of Ohio. State v. Capital City Dairy
Co., 62 Ohio St., 350. It is there held to be a valid exercise
of the police powers of the state. Itis held in the syllabus
" that the police power of the state is properly exercised
in the prevention of deception in the sale of dairy products
and in the protection of the health of the public; that the
several acts of that state on the subject, the purpose of
which, it is said, is to prevent deception in the sale of dairy
products and to preserve the public health, are a reason-
able exercise of the police power and do not contravene
any section of the constitution. The case was appealed
to the supreme court of the United States, and the judg-
ment of the state court upheld. Ceapital City Dairy Co. v.
Ohio, 22 Sup. Ct. Rep., 120. In the opinion of the state su-
preme court it is said (p. 363) : “At the outset it should be
understood that the statutes do not undertake to prohibit
the manufacture or sale of oleomargarine; on the other
hand their expressed purpose, gathered from text and title
as well, is to regulate its manufacture and sale. In sub-
stance they provide that no one shall manufacture for sale
any article in imitation of butter, or any compound or sub-
stance or any human food in imitation or semblance of nat-
ural butter which is not pure butter; that no one shall man-
ufacture or offer or expose to sale any oleomargarine which
contains any coloring matter; that no one shall sell any
substance purporting, appearing or represented to be but-
ter or having a semblance of butter, unless it be under its
true name and with proper mark designating such name,
and that all persons dealing in food shall, upon proper
application and tender of price, furnish a sample suitable
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for analysis. Construed with that part of section 2 of the
act of March 7, 1890, which provides that oleomargarine
may Dbe manufactured ‘in a separate and distinct form,
and in such manner as will advise the consumer of its real
character, free from any coloring matter or other ingre-
dient, causing it to look like, or appear to be butter,” it
becomes entirely manifest that this legislation is regula-
tion, not prohibition. * * * This court has held again
and again that the police power of the state is properly
exercised in the protection of the people in all maiters con-
cerning their health, and that it is within the scope of this
power to regulate the manufacture and sale of articles of
food even though the right to so manufacture and sell is
a natural right guaranteed by the constitution. Conced-
ing that where the pursuit rests upon natural right, and
the product is not harmful, this power may not be exer-
cised in a way which will result practically in inhibition,
though under the guise of regulation, and in fostering the
interests of a rival product; yet, where the manufacture
is conducted in such a way as is calculated to deceive, lead
the buyer to suppose he is purchasing an article of food
which is everywhere recognized as wholesome, and espe-
cially where the article sought to be regulated may easily
be manufactured so as to be harmful, and thus result in
fraud upon and injury to the public, the police power is
properly exercised in the regulation of the manufacture
and sale of such article by such requirements as will tend
to insure the public against fraud and injury.” And fur-
ther on it is observed: “In order to avoid misunderstand-
ing it may be well to here repeat what substantially ap-
pears elsewhere, that there is no inhibition, under the laws
of Ohio, of the manufacture or sale of oleomargarine. The
requisite simply is that it shall puiport to be what it
really is, and shall not be so manufactured and put up as
to deceive the consumer.” To the same effect may be
cited: State v. Marshall, 64 N. H., 549; State v. Adding-
ton, 77 Mo., 110; Powell v. Commonwealth, 114 Pa. St.,
265; Butler v. Chambers, 36 Minn., 69 ; Weideman v. State,
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56 N. W. Rep. [Minn.], 688; Waterbury v. Newton, 21
Vroom [50 N. J. Law], 534; dMcAllister v. Ntate, 72 Md.,
390; Pcople v. Arensbery, 105 N. Y., 123; Plunley v. Mas-
sachusectts, 155 U. 8., 461,

The conclusion we reach is that the section of the act of
1895 which is complained of comes within the proper
scope and power of the lawmaking branch of the state
government, and that it is competent for the legislature to
provide for the regulations imposed by it on those engaged
in the buying and selling of imitation butter, for the better
protection of the public health, and to prevent fraud and
deception; and also to provide proper penalties for a
violation of such regulations. The judgment of the district
court should be, and accordingly is, in all things

AFFIRMED.

NOEL MARTIN V. STATE OF NEBRASKA.
FILED JANUARY 8, 1903, No. 12,872.

i. Larceny: INFORMATION: CHARGE: DescripTio DELICTI: INTENT:
FELONIOUS ASPORTATION: INTENT TO PLRMANENTLY DEPRIVE
OWNER OF PROPERTY INCLUDED IN SUBSTANTIVE CHARGE. An in-
formation charging that the accused unlawfully and feloniously
did steal, take and carry away certain property, with the intent
then and there to steal and carry away the said personal prop-
erty, includes therein the element of felonious intent upon the
part of the taker to deprive the owner permanently of such
property, and convert the same to his own use.

o, Affidavits: BiLL oF Exceprioxs. Affidavits offered in support of
one of the grounds presented in a motion for a mew trial can
not be considercd in this court when the same are not preserved
in a bill of exceptions.

3. Motion for New Trial: PrEsUMPTION. Tn the absence of competent
evidence to the contrary, the presumption will be indulged in
that the trial court ruled correctly on a motion for a new trial,
where the ground relied on is required to be supported by
evidence. :

4. Admission of Evidence. Alleged errors in the admission of cer-
tain evidence examined, and found not well taken.

5. Instruction Not Prejudicial. An instruction to the jury excepted

Syllabus by court; catch-words by editor.
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to by the defendant examined, and, although incorrect in the
way framed, eld to be neither confusing nor prejudicial to the
defendant.

6. Instructions: TENDER NECESSARY TO PREDICATE ERROR. Where the
trial court has instructed generally as to the issues in i« erim-
inal prosecution, error can not be predicated on its failure to
instruct as to a particular phase of the case, where no proper
instruction has been requested by the party complaining.

7. Evidence. Evidence examined, and found sufficient to support a
verdict of guilty returned by the jury.

Iirror from the district court for Nemaha county. Con-
viction of larceny. Tried below before STULE, J. Affirmed.

M. S. McIninch and Charles O. French, for plaintiff in
error.

Frank N. Prout, Attorney General, Norris Brown and
Williamm B. Rose, for the state.

HOLCOMEB, J.

The defendant was tried in the district court for Ne-
maha county, and by a jury found guilty of the larceny of
a watch from the person of one Strawn. The court sen-
tenced him to imprisonment in the penitentiary for a
period of five years. He prosecutes error.

His counsel complain of a puling of the trial court on
a motion interposed by the defendant to quash the infor-
mation. The information, it is argued, is fatally defective,
because it does not allege that the property charged to
have been stolen was taken with the felonious intent to
convert it to the use of the taker without the consent of the
owner. The information charges that the defendant “unlaw-
fully and feloniously * * * from the person and against
the will of the said B. I. Strawn, did steal, take and carry
away, with the intent then and there to steal and carry
away the said personal property,” ete. While not charg-
ing in direct terms that the property was taken with in-
tent on the part of the defendant to convert it perma-
nently to his own use, this element of the crime charged is
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manifestly included in the statement that he feloniously
took and carried away the property with intent to steal.
The charge that the property was stolen embodies the
idea that it was taken without the consent of the owner,
and with the intent of the taker to wrongfully convert it
to his own use. The allegation found in the information
is undoubtedly sufficient to constitute the offense of lar-
ceny from the person, as defined by our statute. As is
said in Rema v. State, 52 Nebr.,-375, 379, where the court
expressed itself on a like question: “There is no force in
the position. The averment in the information is that the
defendant ‘unlawfully and feloniously did steal, take, and
drive away’ the cow in question. This is the usual form
of the charge in an information for larceny, substantially
follows the language in the statute, and discloses that the
animal was stolen with felonious intent of the accused to
permanently deprive the owner thereof without his con-
sent.” See, also, Chezem v. State, 56 Nebr., 496.

One of the grounds for a new trial appears to have been
the alleged misconduct of counsel for the state in making
certain statements to the jury at the opening of the trial,
and also in his closing arguments; and the ruling of the
court thereon is now complained of. To support this as-
signment in the motion for a new trial, certain affidavits
seem to have been filed in the case, which appear only in
the transcript of the record as presented to this court.
Whether this was all the evidence on which the court
acted, we are unable to say, but as none of the evidence,
whether in the form of affidavits or otherwise, has been
preserved in a bill of exceptions, we can not consider the
affidavits thus found in the transcript. In the absence of
any competent evidence in the record to the contrary, the
presumption will be indulged in that the court ruled cor-
rectly regarding the matter. Were we permitted to con-
sider these affidavits as establishing the truth regarding
the matter complained of, we could not but express our
condemnation of the action of the prosecuting attorney in
referring to the failure of the accused to testify in his own
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behalf. The statement alleged to have been made was
altogether inexcusable, and should, if made, have been met
with a prompt reprimand and merited reproof by the trial
court.

The admission of certain evidence over the objection of
the defendant is assigned as error, but an examination of
the record fails to convince us that error in this regard
prejudicial to the defendant was committed. The sub-
stance of some of the evidence objected to was that the
passengers on the train where the offense was alleged to
have been committed had had their suspicions excited by
the action and conduct of the defendant and a traveling
companion at and prior to the time the larceny was com-
mitted. When taken in connection with the other testi-
mony of the witness, the statement amounts to nothing
more than that the conduct and dress of the accused and
his traveling companion had excited the attention and no-
tice of the passengers in the same car.

An instruction is complained of because of an error in
framing it which appears to have crept in, which, upon
examination, we are satisfied could have resulted in no
prejudice to the accused. In the instruction it is said, in
speaking of the law as to reasonable doubt: “Unless it is
such that were the same kind of doubt interposed in the
graver transactions of life it would cause a reasonable and -
prudent man to hesitate and pause, it is insufficient to
cause o reasonable and prudent man to hesitate and pause,
it is insufficient to authorize a verdict of not guilty.” The
interpolation of the words italicized did not, we appre-
hend, confuse the jury as to the main idea sought to be
conveyed by the instruction, nor was it prejudicial to the
accused.

A police officer testified in the case, and, because the
court failed to instruct the jury as to the rule applicable
especially to the consideration to be given the testimony
of detectives, error is sought to be predicated on such fail-
ure to so instruct. As no instruction was requested on this
particular phase of the case, no prejudicial error was com-
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mitted by the court’s failure to charge the jury thereon.
Ferguson v. State, 52 Nebr., 432. The jury having been
instructed generally upon the law applicable, the failure
to charge upon some particular feature of the case, unless
the proper instruction has been requested by the party
complaining, and refused, will not amount to prejudicial
error. Carleton v. State, 43 Nebr., 373 ; Dolan v. State, 44
Nebr., 643.

It is also argued that the evidence is not sufficient to
warrant a verdict of guilty of the crime charged. An ex-
amination of the evidence convinces us that it is not only
sufficient, but amply so, to sustain the verdict. It would,
however, serve no useful purpose to discuss the evidence
in detail. The conviction appears from the record to have
been rightfully brought about, and the judgment, we are of
the opinion, should be affirmed, which is accordingly done.

AFFIRMED.

NATIONAL LIFE INSURANCE COMPANY OF MONTPELIER, VER-
MONT, V. COUNTY OF DAWES.

FILED JANUARY 8, 1903. No. 12,459,

1, County Warrants: FacTAL EXPRESSION: PURPOSE OF Law. The
purpose of the requirement that county warrants shall express
on their face the amount levied and appropriated to the fund
upon which they are drawn, and the amount already expended
of such sum, is to guard against the overdrawing of warrants
against the fund.

FALSE STATEMENT: ESTOPPEL. A county warrant,
in excess of eighty-five per cent. of the levy against which it
it drawn, is void. The county board can not estop the county
to assert the invalidity of such warrant by indorsing on the
warrant a false statement of the amount of the levy, which
makes the warrant on its face appear to be within the statu-
tory limit. Bacon v. Dawes County, 66 Nebr., 191.

2.

Syllabus by court; catch-words by editor.
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Error from the district court for Dawes county. Ac-
tion upon county warrants. Tried below before WEgST-
OVER, J. Reversed.

Stephen L. Geisthardt, for plaintiff in error.
Albert W. Crites, contra.

SEDGWICK, J.

This is an action upon county warrants of Dawes county.
It was begun in the district court of that county and tried
to the court without a jury, and judgment entered for the
defendant, from which judgment plaintiff prosecutes error
to this court. The defense to some of the warrants was
that they were issued in excess of eighty-five per cent. of
the levy; and the statute of limitations was relied upon
as a defense to all the warrants.

1. The first question presented is as to those warrants in
dispute which were drawn after eighty-five per cent. of
the original levy for the general fund upon which they
were drawn had been exhausted. As to those warrants, it
is contended that the county board transferred to this
fund moneys from the levies for the bridge, road, insane,
and soldiers’ relief funds, and after that fund had been so
increased, these warrants were not in excess of eighty-five
per cent. The facts in regard to these transfers are so
similar to the facts in the case of Bacon v. Dawes County,
66 Nebr., 191, that it is unnecessary to repeat them here.
We are satisfied with the conclusion reached upon this
point in that case, and the holding of the trial court
as to these warrants is approved. In that case it was said:
“There is no merit in the suggestion that the county is
estopped by the indorsement on the warrants to assert
that the levy for the general fund was less than the amount
so indorsed. If the county board could bind the county
in this manner it could evade all restrictions on the amount
of the levy.” This question is so thoroughly discussed in
the brief of plaintiff in error in the case at bar, and was so
ably presented in the oral argument, that we have reex-
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amined it. The statute provides: “Xach warrant shall
specify the amount levied and appropriated to the fund
upon which it is drawn, and the amount already ex-
pended of such sum” (Compiled Statutes, 1901, ch. 18, art.
1, sec. 35) ; and it is suggested in the brief of plaintiff in
error that “the statute could have but one legitimate pur-
pose, and that was to advise those who might purchase
these claims whether or not they were issued in accord-
ance with the statutory requirement in that particular.”
This section is a part of the statute of 1879, which super-
- seded chapter 13 of the General Statutes of 1873. In that
act the power of the county board to draw warrants
against the levy was also limited, and it was provided
that any warrant drawn after the amount levied for the
year is exhausted “shall not be chargeable as against the
county,” and by section 25 of the act it was provided:
“In order to guard against any such overdraft, each war-
rant shall express plainly on its face, the amount of tax
levied for the current year, and the amount already ex-
pended.” The recital of the purpose of the requirement
that the warrant shall express on its face the amount of
tax levied and the amount expended, is omitted from the
present statute, but the reason for the requirement con-
tinues. A county warrant is not commercial paper. Its
primary object is to provide a means for drawing money
from the treasury, rather than to obtain a loan of money,
or even to evidence the indebtedness of the county. There
can be no doubt of the power of the legislature to prohibit
the issuing of warrants in excess of the levy; nor is there
any doubt that the legislature might provide that on
warrants so issued no action could be mairtained by the
party to whom they were issued, or by anyone to whom
they might be transferred. The question is as to the in-
tention of the legislature in that regard. The provision is
that such warrants shall not be chargeable to the county,
but the officers who issue them in violation of law are
made liable. The purpose of the legislature was to pre-
vent the issuning of the warrants. If the county commis
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sioners, who are forbidden to issue them, may evade the
statute and make the warrant so issued valid by simply
inserting a false statement as to the amount of the levy,
the purpose of the legislature is thwarted.

The case at bar is plainly distinguishable from Speer v.
Commissioners, 88 Fed. Rep., 749, In that case “it was
within the power of this board, and it was its duty, to de-
termine the validity of the claims on which these warrants
rested, and, if allowed, to issue warrants for their pay-
ment.” Page 757. In the case at bar it was not the duty of
the county board to issue these warrants. They were at that
time prohibited by positive statute from issuing any war-
rant whatever upon this fund. In the case referred to it is
said (p. 7568) : “The statute * * * visits the penalty for its
violation upon its violators, the members of the board, and
not upon the purchasers of their warrants; and it is not
the province of the court to extend the punishment to the
innocent.” In the case at bar, the statute visits the penalty
for its violation upon its violators, the members of the
board, and also upon anyone who presumes to purchase
or rely upon the warrants. It plainly provides that the
warrants shall not be chargeable against the county. In
that case it is said (p. 758) : “A corporation which, by the
regularity of the execution of evidences of its debts, which
is apparent upon their face, induces lenders or borrowers
to loan money upon or to buy them, is thereby estopped
from denying their validity or effect on the ground that, in
their execution or in the preliminary proceedings which
warranted their execution, its officers failed to comply with
some law or rule of action relative to the mere time or man-
ner of their procedure with which they might have com-
plied, but which they carelessly or negligently disre-
garded.” In the case at bar, the objection to the validity
of the warrants is not that the officers failed to comply
with some law or rule of action relative to the mere time
or manner of their procedure with which they might have
complied ; but the objection is that the officers could not by
any manner of procedure issue any valid warrants against
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the fund in question. They were absolutely prohibited by
statute from so doing. State v. Colfar County, 10 Nebr.,
29; State v. Richardson County, 10 Nebr., 198; Walsh v.
Rogers, 15 Nebr., 309.

It is contended that the proof is insufficient to support
this defense. The answer pleads the amount of the orig-
inal levy for the general fund, and also the unlawful
attempts of the county hoard to transfer to the general
fund the levies mentioned, and alleges that without such
transfers the general fund was already overdrawn. The
reply is evasive on all of these issues, and contains a gen-
eral denial. By this denial the amount of the original
levy for the general fund as stated in the answer is denied,
but there is nothing in the reply to show what the original
levy in fact was. Of course, such a denial does not tender
any issue as to the amount of the original levy for this
fund. The reply expressly alleges that transfers were
made to the general fund, and “denies that there was no
money or fands in either the road fund, insane fund or
bridge fund or other funds of said county which counld be
legally transferred by said board of county commission-
ers to the general fund thereof on or about the fourth day
of January, 1893.” There is no allegation “that there was
any couniy money from whatever source that remained on
hand in the county treasury and was no longer required
for the purposcs for which the same was levied.” No
facts are pleacded from which it could be found that the
conditions existed that would authorize these transfers.
Such a denial does not put in issue the facts pleaded in
the answer, but puts in issue tlie legality of the proceed-
ings of the county board as shown by the facts stated in the
answer. The reply is very voluminous, and a large amount
of evidence was taken. It can not be quoted in this
opinion. TUpon the issues tendered and tried the evidence
wag amply sufficient to support the finding of the trial
court. For these reasons, the several causes of action set
forth in the plaintiff’s petiticn, numbered from 1 to 22,
inclusive, and from 48 to 62, inclusive, being predicated
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upon warrants drawn in excess of eighty-five per cent. of
the respective levies against which the warrants were
" drawn, are not sustained by the evidence, and the judg-
ment of the trial court thereon is correct.

2. As to the remaining causes of action set forth in
plaintiff’s petition, the sole defense is the statute of limi-
tations. The allegations of the answer in that regard are:
“That more than five years have elapsed since a right of
action accrued on each of said alleged warrants, or in-
struments in writing, as the same are set out in said peti-
tion, and the comuiencement of this action; that a cause
of action accrued on each of said alleged warrants, or in-
struments in writing, at the time that the same were pre-
sented for payment to the treasurcr of said county, pay-
ment thereof demanded, and the same registered by said
treasurer, and payment thereof refused, as said plaintiff
alleges to have done on each of said alleged warrants, as
the same is set out in cach of the said causes of action.”
This allegation was clearly insufficient, for the reasons
stated in Bacon v. Dawes County, supra. The plaintiff
should have been allowed to recover upon these warrants.

The judgment of the district court is reversed, and the
cause remanded for further proceedings in accordance with
this opinion.

REVERSED AND REMANDED.

WiLLiaM PresTON V. NORTHWESTERN CEREAL COMPANY,
WiLtiAM A. D Borp, RECEIVER, APPELLEL, IMPLEADED
wITH FoUrRTH NATIONAL BANK orF Ciblz, OHIO, AP-
PELLANT.

FILED JANUARY 8,1903. No. 11,04'8.
Commissioner’s opinion, Department No. 1.

1. Accommodation Indorsement: CorPORATION: ULTRA VIRES. An
accommodation indorsement by a manufacturing and trading
corporation is ullre vires.

2. : : : EvipExce: FixpiNg. Evidence examined,
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and held to sustain finding that loan was made to the signer
and first indorser of note, and the indorsement of the corpora-
tion, of which he was president, appearing on the note, was
made and accepted as an accommodation indorsement, and cre-
ated no liability.

ApppAL from the district court for Douglas county by
the Fourth National Bank of Cadiz, Ohio, from an order
made by said court on the 11th day of May, 1899, disal-
lowing a claim (based on a promissory note) against the
appellees. Heard below before DICKINSON, J. Affirmed.

Edward J. Cornish, for Aappellant.
Howard H. Baidm'ge and William A. De Bord, conira.

HasTiNGs, C.

This case presents an appeal from the disallowance of a
claim of the appellant, the Fourth National Bank of Cadiz,
Ohio, against the Northwestern Cereal Company and its
receiver on a promissory note. The note is as follows:

“5,000 1no-100. “OMAHA, Jan. 29th, 1896.
“Four months after date we promise to pay to the order
of Wm. Preston five thousand & no-100 dollars at National
Bank of Commerce, Omaha, Neb. Value received with
interest at the rate of eight per cent. per annum, from ma-
turity until paid. WwM. PresToN & Co.”

Indorsed on back: “Wm. Preston. Northwestern
Cereal Co., Wm. Preston, Pres’t. For collection and re-
mittance to the Fourth Nat’l Bank of Cadiz, Ohio, J. M.
Schreiber, Cashier.”

Written across face: “Protested for mnon-payment.
Omaha, Neb., June 1-96. Lee W. Spratlen, Notary Public.”

It was a renewal of another note of the same form dated
in October, 1895, which was in turn a renewal of a like one
of April 24, 1895. By the terms of the paper and its in-
dorsements it would be a note made to Wm. Preston, sold
by him to the cereal company, and by it sold and indorsed
for value to the claimant, It is, however, conceded that
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the transaction was in fact a loan by the claimant, and the
receiver resisted on the grounds: First, that there was no
consideration for the cereal company’s indorsement;
second, that the company’s name was indorsed without
authority from the corporation; third, that the indorse-
ment was ultra vires of the corporation. At the argument
it was conceded that if the cereal company’s indorsement
was not for value but merely for the acconnodation of
Wm. Preston, there was no liability. It is claimed, how-
ever: First, that the loan was in reality made to the com-
pany, and that it got the money, and if it did not retain
it the loss was by its own fault; second, that it fully rati-
fied the tranmsaction; and third, that under the circum-
stances of this loan the company is estopped to deny its
liability. .

There seems to be very little question as to the facts.
On April 10, 1895, William Preston, Walter G. Preston
and one August 8. Knabe organized the Northwestern
Cereal Company ‘“for the manufacture, purchase and sale
of all kinds of cereals and cereal products.” Its place of
business was Omaha, Nebr. TIts capital stock was to be
$300,000, $150,000 of which was to be delivered to Wm.
Preston for the cereal plant and business he then owned -
and was conducting under the name of Wm. Preston &
Co., at Omaha. April 23, 1895, Bostwick & Nixon, loan
brokers, who had previously made loans to Wm. Preston
for the Cadiz bank, which had been paid, received from
the bank a telegram saying it would loan him $5,000 for
six months at 8 per cent. per annum, on same collateral
as before. On inquiry the brokers learned that the loan
was desired. This note was drawn and delivered to Bost-
wick & Nixon, and their check issued on April 24 to Wm.
Preston or order for $4,766.11, proceeds of the loan. The
check was indorsed to the cereal company by “W. G. Pres-
ton, attorney in fact,” and was paid through the clearing-
house April 25, 1895. Mr. Bestwick says that his conver-
sation in regard to the loan soon developed that the cereal
company had been organized and had absorbed the busi-
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ness of Wm. Prvston & Co., and he then told Mr. “’alter
Preston that the uefrotlatlons could not go forward unless
the financial strength of that business was represented in
the new paper by indorsemnents or otherwise. Walter re-
plied that his father’s authority, as president, must be
obtained, and in some way the matter was arranged, and
Walter Ieplesonted that he had authority to indorse the
cereal company’s name on the note. Walter Preston says
that the check was given him by Wm. Preston, and de-
posited by him with other money to the credit of the
cereal company at the First National Bank of Omaha,
on April 24; that about an hour later Mr. Bostwick tele-
phoned to the oftice for Wm. Preston, who shortly after
came in and went to Mr. Bostwick’s office, where at Bost-
wick’s request, e indorsed the cereal company’s name on
the note. Waltcr Preston gave Wm. Preston credit for
the cash proceeds of the note, and on May 4, checked the
amount, with a little additional, to the Council Bluffs
Savings Bank to pay a private indebtedness of Wm. Pres-
ton, as Walter states. He also states that he knew at the
time of the conversation over the telephone, and knew that
night that the company’s name was indorsed on the note.
As above stated, it is conceded that no authority existed
for an accommodation indorsement of the company’s name
on this paper. It seems clear from the statement of this
evidence that it is ample to warrant the trial court in
finding, as it did, that the transaction was, by the bank and
its agents, understood to be a loan to Wm. Preston. In
that case nothing short of an actual beneficial receipt and
retention of money would seem to warrant any claim of
estoppel against the cereal company or its representative.
Sturdevant v. Farmers & Merchants’ Bank, 62 Nebr., 472.
It is claimed that the fact that the money was in the hands
of the treasurer of the cereal company from April 24 to
May 4, with knowledge that the indorscment had been
made, amounts to a ratification of the act. FProbably
this is true. Under such circumstances, it is difficult
to see how the company or its representative could ovbject
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that it had not authorized the indorsement. If it was in-
tended to deny that the act was authorized, it should have
returned the money. But this does not do away with the
admitted difficulty that there was no authority anywhere
to pledge the credit of the company for Preston’s accommo-
dation. An act which could not be authorized could not be
ratified. The claim that the company at one time got this
money, and, if it did not retain it, should have done so,
and therefore can not be permitted to say that it was a
few days later paid out for Preston’s benefit; seems to
ignore the finding that the loan was made by the bank to
Preston. There is no showing that the lender or its agents
knew that the check was deposited to the cereal company’s
credit, or, if they did, that they considered such deposit
as anything more than an authorized disposition of the
check by the borrower to whom it was made payable, Wm.
Preston. How can the lender complain, if the cercal com-
pany pays it out for the benefit of the person to whom it
had been loaned, to whose order the check was drawn a few
hours before any indorsement by the company was con-
templated? Counsel dwells upon the fact that the check
was not paid until May 25, and payment could have been
stopped on the check, then in the cereal company’s pos-
session, or placed to its credit in its own bank, if the in-
dorsement had not been made. But it does not appear that
any such fact was known when the indorsement was asked
for, and if it had been, the leaving the transaction to stand
as money paid to Wm. Preston on his obligation would
seem to only establish more strongly that the loan was to
him, and the indorsement a pledge of the company’s credit
for his benefit. If the lender was willing to have it 80,
and trust Wm. Preston on the strength of the indorsement
alone, how can it complain that the cereal company did not
retain the money?

It is recommended that the judgment of the trial court
be affirmed. -

DAy and KIRKPATRICK, CC., concur.
10
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By the Court: For the reasons stated in the foregoing

opinion, the judgment of the trial court is .
AFFIRMED.

PORTSMOUTH SAVINGS BANK ET AL., APPELLANTS, V. CITY
OF OMAHA ET AL., APPELLEES.

F1LED JANUARY 8,1903. No. 12,309.
.Commissioner’s opinion, Department No. 1.

1. Repaving Streets: PeriTioN: FooT-FRONTAGE. A petition, in sub-
stantial compliance with the requirements of law, by the own-
ers of a major part of the foot-frontage of lots abutting upon a
street, which is proposed to be repaved, is a necessary pre-
requisite to any jurisdiction on the part of a city council to
specially assess the abutting property to pay for such im-
provements.

2. Authorized Signature of Wife by Husband Tantamount to Sig-
nature by Wife. The signature of a wife’s name to such peti-
tion, executed by her husband with her authority, and in view
and hearing from the place where she was at the time, is
equivalent to a signature by herself.

3. Signatures by Executors and Trustees. The signatures by execu-
tors and trustees of an estate to whom jointly it is devised
“to be held and managed by them” during the lifetime of the
testator’s wife, with “full discretion in the management and
control of said property with the view of increasing its value
and deriving the best possible income therefrom,” are the
signatures of the “owners,” in the meaning of the statute.

4. Notice to Property Owners. A notice to the property owners to
select material for such paving, published for the required time
and in the required manner, substantially in accordance with
the requirements both of the statute and of the city ordinance,
is not bad because not directed to the owners by name.

5.

STATUTE: JURISDICTION. The provision that whenever any
repaving shall be declared mnecessary by the mayor and city
council, and an improvement district created, notice to the
property owners should be given to designate within thirty
days the paving material to be used, does not make it juris-
dictional that such declaration affirmatively appear of record
in the counciP’s proceedings, since other parts of the statute
make such action mandatory when proper petitions are filed.

6. Publication: Sunpay: CONTINUOUS PUBLICATION. That one of the

Syllabus by court; catch-words by editor.
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days of publication is Suuday, is no objection to the sufficiency
of the publication of notices for an equalization board meeting
to be held on September 13, whose notices were published
each day from the 6th to the 12th, inclusive.

7. City Board of Equalization: JUDICIAL AcT: COLLATERAL ATTACK.
A city board of equalization, when regularly in session, with
due notices published of matters to come before it, acts judi-
cially upon matters within its jurisdiction, and such action is
not open to collateral attack.

8. Finding: InyuNcrioN. A finding that the property is benefited
“to the full amount in each case of said proposed levies” is not
so defective, in not finding the property assessed to be bene-
fited proportionately to its frontage, as to warrant an injunc-
tion against collecting a tax levied on that basis.

9. Error: BRIEF: ORAL ARGUMENT: WAIVER. Matters not argued in
the brief of counsel, nor urged in oral argument, are deemed
waived.

APPBAL from the district court for Douglas county, from
a decree dismissing a petition' for injunction to prevent the
collection of a special assessment. Heard below before
EsTeLLE, J. Affirmed.

Richard S. Horton and Frenklin J. Griffen, for appel-
lants. '

James H. Adams and Charles E. Morgan, contra.

HasTINGS, C.

This is an appeal from a decree dismissing a petition for
injunction. The plaintiffs in this action, Portsmouth
Savings Bank, Omaha Brewing Association, Frank D.
Brown, Clementine Brown, Herman Kountze, and Calvin
H. Frederick, unite in asking an injunction against the
city of Omaha and August H. Hennings, its treasurer, to
prevent the collection of a special assessment of $2,927.43
for the repaving of a portion of Sherman avenue embraced
in the city improvement distriect No. 614, so far as such
assessment affected the premises of the plaintiffs.

It is complained in the first place that the petition for
repaving was defective in not being signed by the owners
of the majority of the foot-frontage on the street to be re-
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paved. This contention rests upon the claim that W. 8.
Poppleton and Caroline Poppleton, who signed, represent-
ing 264 feet of the frontage, are not the owners of the
property, being only executors and trustees, and that the
signature of Mrs. S. J. Bryant was written by her hus-
band, and not in her actual presence, and is not such signa-
ture as the statute requires, and that the owners of the
majority of the frontage along the proposed improvement
never signed the petition.

It is also complained because the notice to the owners,
requiring them to select material for the paving within
thirty days, was a general notice, not directed by name to
any of the owners of real estate in the district.

It is complained further that the mayor and council
never declared the repaving to be necessary.

It is complained that the petition, purporting to be
signed by the owners of the property involved, that asphal-
tum be used for the entire repaving, was not signed by a
majority of the owners, and that the ordinance, and its
approval, providing for pavement with such material, was
not authorized ; that notice of the meetings of the council
as a board of equalization for making the special assess-
ment was insufficient because published in the Omaha
daily papers from the 6th to the 12th of September, in-
clusive, while the meeting was held on the 13th; and be-
cause no names of any owners were in this notice; that no
findings were made of any special benefits to the real estate
in question, and the assessment was therefore unauthor-
ized ; and that the assessment was by taxing the costs of
the proposed paving according to frontage against the
property involved.

Complaint is also made because the repaving contract
included a guarantee to keep the pavement in repair for
five years, at an additional cost, in accordance with a pro-
vision of the city charter, which is claimed to be uncon-
stitutional.

The answer on the part of the city, after admitting that
the property described is situated in the improvement
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district, that the ordinance set out in plaintiffs’ petition
was passed and that the city claimed a lien for special
assessments as stated, denies the remaining allegations of
the petition; alleges that all of the proceedings were taken
with full knowledge on the part of the plaintiffs; admits
that they are owners of the property claimed by them, and
says that they are estopped from questioning the tax
proceedings by having kept silent so far; that the brewery
association is especially estopped because it became the
owner of its property in the improvement district after the
assessment was levied, and under a conveyance by whose
terms it was to pay such assessments; admits the filing of
the repaving petition, but alleges that the signatures were
regular and sufficient; that no objection or exception was
made, either to them or to the equalization of the assess-
ment, and that neither can now be questioned in collateral
proceedings; that plaintiffs should have saved their rights,
if they had any by reason of irregularity in such assess-
ment, by appeal or review in error.

It will be observed that the principal complaints against
these special tax proccedings are that the original petition
was not signed by the owners of a major part of the front-
age; that the notice to select material was not directed to
any owners by name; that the council made no declaration
of necessity of repaving; that the notice of equalization
and assessment proceedings was insufficient, and the
equalization not complete, because there was no finding
that benefits are proportional to the frontage of the several
properties.

The first answer of the city is that these special tax
proceedings can not be collaterally attacked. This claim
it is sought to support by citations of cases relating to
political rights from our own and other states. It can
hardly be maintained as to ex-parte proceedings whowe
object is the subjecting of private property to public use.
The general doctrine on this subject seems still to be
that cited in Cooley, Taxation (1st ed.), p. 464: “The
statute authority must be strictly pursued. This rule is
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fundamental and imperative. Not that it must be literally
followed, but the observance of every one of its substantial
requirements must be regarded as a condition precedent
to the validity of any assessment.” It is a rule, as indi-
cated in Kehn v. Supervisors,79 Cal.,389, 21 Pac.Rep., 849,
that where the statutes provide for a notice of the filing
of such a petition, and a hearing as to its sufficiency, the
determination reached at such a hearing is of the nature of
a judgment and can not be assailed collaterally; but where,
as in this state, the petition and hearing are entirely ex-
parte, without notice to the owners of the property, such
conclusiveness can hardly be attributed to it. The almost
universal holding is that to render a determination res
judicata, some kind of a notice to the parties directly in-
terested must be provided. There seems no reason for
changing the uniform holding of this court that a petition
in substantial compliance with the statute is a jurisdie-
tional prerequisite to a valid assessment of paving taxes.
Von Steen v. City of Beatrice, 36 Nebr., 421; Harmon v.
City of Omaha, 53 Nebr., 164; State v. Birkhauser, 87
Nebr., 521, 529 ; Fullerton v. School District, 41 Nebr., 593,
601 ; Leavitt v. Bell, 55 Nebr., 57, 58. It must be examined,
then, as to whether or not the petition in this case complied
with the statutory requirements and was signed by the
owners of a major part of the foot-frontage on the proposed
improvement.

With regard to the signature of Mrs. Bryant, the district
court found that she was the owner of lots 3, 4 and 5 in
block 12 in Kountze’s place; that her name was signed to
the petition by her husband, D. C. Bryant, and said signa-
ture was made by her consent, and was in law and in
fact the signature of the owner of said property, as re-
quired by law; and that said property is regularly signed
for upon said petition by its owner. There is evidence in
the record to support these findings, and Mrs. Bryant says
the signature to the petition was made by her husband
while she was in an adjoining room; but she says it was
with her consent, and in full view from the place where
she was.
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The- question arising as to the signatures on behalf of
the Poppleton estate presents more difficulty. The find-
ing of the district court was: “The court further finds that
lots 9 to 12, inclusive, in block 5 and lot 13 in block 6, in
Sulphur Springs addition, signed for by William S. Pop-
pleton and Caroline L. Poppleton, executors and trustees
of the estate of Andrew J. Poppleton, are signed for
in contemplation of the law by the owners of the
said property and that the said signatures are valid and
sufficient signatures of the owners of the same. The
court further finds that the said property was the
property of Andrew J. Poppleton prior to his death
and that by the terms of the will of Andrew J. Top-
pleton, deceased, the title to said property passed to
William 8. Poppleton and Caroline L. Poppleton as ex-
ecutors and trustees of the estate of Andrew J. Poppleton,
deceased, and by the terms of the said will said executors
and trustees were specifically authorized to do any act in
relation to said property for the improvement of the same,
and the court finds that the repaving in improvement dis-
trict No. 614 was such an improvement to said property
as would come within the terms and provisions of said will
and within the powers conferred upon the executors and
trustees thereunder. The court finds that Caroline L.
Poppleton had a life estate in the property” and that the
signatures of herself and William 8. Poppleton were law-
ful and valid signatures of the owners of the property.
It is conceded that these premises were, in his lifetime,
the property of Andrew J. Poppleton. At his death, by
the seventh and eighth clauses of his will, this property
was devised “to my wife, Caroline L., and my son, William
S. Poppleton, jointly, in trust, to be held and managed by
them during the life of my wife as follows: So much of
the gross income from said property as may be necessary
to pay the taxes and insurance thereon, and to meet all
charges for keeping it in good condition without waste or
deterioration, shall be applied for that purpose; the income
in excess of that required for the payment of taxes and
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necessary expenses shall be divided among my wife, Car-
oline L., and my three children, William 8. and Iilizabeth
E. Poppleton and Mary L. Learned (formerly Poppleton)
in the following manner to wit: My said wife is to receive
the first seven hundred and fifty ($750.00) dollars per
month of such net income, to be paid to her in as nearly
monthly payments as practicable. The net income re-
maining after the payment to my wife of said sum of
seven hundred and fifty ($750.00) dollars per month, shall
be divided among my wife and my aforesaid three children
in equal proportions, that is, one-fourth to each, the dis-
tributees and legatees of any deceased child to take the
same share as such deceased child would have taken if
living. In case the net income from said property after
the payment of taxes and expenses should not exceed the
sum of seven hundred and fifty ($750.00) dollars per
month, then the whole amount thereof shall be paid to my
wife. It is my will in this regard that said trustees shall
have full discretion in the management and control of said
property, with the view of increasing its value and deriv-
ing the best possible income therefrom. Eighth. Upon
the death of my wife, the trust above created shall cease
and determine, and all the property so held in trust shall
be divided among my three children, William 8. and
Elizabeth E. Poppleton and Mary D. Learned, in fee-simple
title, share and share alike. In case my son, William 8.
Poppleton, should die before my wife, all the powers vested
in the two shall devolve upon my wife, and she shall con-
tinue to act as sole trustee in the manner above stated.”

It is claimed that the conferring upon these trustees of
“full discretion in the management and control of said
property, with the view of increasing its value and deriv-
ing the best possible income therefrom,” is a sufficient au-
thority for their signing the petition in question, and that
the district court was right in so holding.

In Allen v. City of Portland, 58 Pac. Rep. [Ore.], 509,
516, it was held that the widow, who possessed the life in-
terest and had the management and control of real estate,
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was the owner, and authorized to sign as such, under a sim-
ilar statute; citing Garland v. Garland, 73 Me., 97 ; Willard
v. Blount, 33 N. Car. [11 Ired. Law], 624. The authority
and control in this Oregon case were derived solely from
the life estate left to the widow. The Poppleton wili gave
the trustees full discretion in the management and coniro)
of said property, with the view of increasing its value and
deriving the best possible income therefrom. The cases cited
in this Oregon decision are merely examples of the weli-
known general rule that the payment of taxes is the duty of
the party in receipt of the income from land. They have no
particular relation to the question as to who is authorized
to petition for improvements. Some Arkansas cases, and
Rakes v. Brown, 34 Nebr., 304, are cited to the proposition
that executors and administrators are not owners in such
a sense as to enable them to petition for improvements.
Rales v. Brown is simply a holding that real estate de-
scends to the heirs, and that they are the proper plaintiffs
in whose name an action to recover real estate should be
revived. Rector v. Board, 50 Ark., 116, is quoted to the
same proposition, and In re Higgins, 15 Mont., 474, 39
Pac. Rep., 506, is cited to the proposition that where ex-
ecutors are also trustees, the latter function does not
attach until distribution is ordered. In the present case,
howerver, it does not seem important whether or not the
trustees had entered upon their duties and were in charge
as trustees of the property for which they signed the peti-
tion. Their control as executors would be temporary, and
their rights under the will had accrued by their due quali-
fication as executors. The right to petition for the im-
provement of these premises certainly remained in some
one; appellants say, in the heirs of A. J. Poppleton. So
long as the entire control of these premises and of their
income remained, by the terms of the will, vested in the
trustees, it would hardly seem that such power was in the
heirs. If not,it was certainly in the trustees. We are not
disposed to disturb the finding of the district court in this
respect.
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The objections to the notice to select material seem to
be disposed of by the case of Medland v. Linton, 60 Nebr.,
249. We do not find that the charter of the city requires
any special form of notice, but simply provides that prop-
erty owners shall be given thirty days’ notice, which by
ordinance the board of public works are directed to pub-
lish, requiring the property owners within the improvement
district to notify the city council of their selection of ma-
terial for paving within the thirty days provided for.
The notice in this case seems to comply with the terms of
the ordinance and will be deemed sufficient.

As to the requirement of a declaration that the work is
necessary, an examination of section 110* of the city
charter would seem to indicate that it never was intended
by the legislature that this declaration should be jurisdic-
tional. The section is as follows: “The mayor and city
council may order such improvement except repaving, by
ordinance and cause it to be made, when it is embraced in
any district the outer boundaries of which shall not ex-
ceed a distance of three thousand feet from any of the
streets surrounding the court house grounds of the county
within which such city is located. The mayor and city
council may order such improvement, except repaving,
and cause it to be made upon any street or alley within any
district in the city, but if a protest signed by persons
representing a majority of the taxable feet fronting on
any street or alley ordered to be s0 improved in the im-
provement district shall have been filed with the city clerk
within thirty days after the approval and publication of
the ordinance ordering such work, then such improvement
shall not be authorized. The mayor and city council shall
order such improvement and cause it to be made in any
district within the city, when a petition signed by per-
sons representing a majority of the taxable feet front upon
such street or alley shall have been filed with the clerk. No
repaving shall be ordered except upon the petition of the
owners of a majority of the taxable front feet in any im-
_ *Compiled Statutes, ch. 12a.
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provement district. * * * Whenever any of the improve-
ments herein named, to wit, paving, repaving, macadamiz-
ing, curbing or guttering, singly or all together, shall be de-
clared necessary by the mayor and city council and an
improvement district shall have been created, then it shall
be the duty of the mayor and council to give the property
owners within such distriet thirty days from the date of
approval and publication of the ordinance declaring such
improvement necessary, to designate by petition the ma-
terial to be used in the paving of the streets or alley or
other grounds within said district.”

This statute refers in the first instance to original pav-
ing within 3,000 feet of the court house; the second pro-
vision is relative to original paving outside that limit; and
the third provision is that the mayor and city council shall
order the work on a petition signed by persons represent-
ing the majority of the taxable front feet. It would seem
that the ordering of the improvement is mandatory on the
filing of the petition. The declaration of the necessity is
not made in terms jurisdictional, and is a part of the later
proceedings. It seems a quite different provision from
that, for instance, of the drainage act, by which the com-
missioners are required to make a finding as to the neces-
sity of the work, and that the proposed route is the best
one, and file it of record, before proceeding further. A
large number of cases are cited by counsel for appellants
from different states, in which the statute requires that the
council shall declare by resolution on their records the
necessity of the proposed work. The distinction between
such statutes and the one in question here, seems plain.
A declaration, in fact, such as may be presumed, satisfies
this statute. One of record is required in the other cases.
We prefer in this matter to follow the authority of the
supreme court of Massachusetts in Commonwealth wv.
Abbott, 35 N. E. Rep. [Mass.], 782. See 2 Dillon, Muni-
cipal Corporations [4th ed.], sec. 770.

With regard to the complaint as to equalization notices,
they were published on September 6 to 12, inclusive, and
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the meeting was held on the 13th. The statute requires

notice to be published for at least six days. It is objected
that one of these days was Sunday, and should not be
counted. We are of the opinion that this objection is not
well taken, and that the publication was for at least six
days before the meeting. It has been held that the six days
mentioned are the six days immediately before the meet-
ing. Leawvitt v. Bell, 55 Nebr., 57, 65. Unless the meeting
was on Sunday, this would necessitate a publication on
Sunday. The publication in this case seems sufficient.

A harder question is the effect to be given to the notices,
and to the action of the equalization board taken pursuant.
to them. It has been often enough decided by this court
that the statutes conferring powers upon boards of equal-
ization are to be strictly construed. Grant v. Bartholo-
mew, 58 Nebr., 839; Merrill v. Shields, 57 Nebr., 78; Wake-
ley v. City of Omaha, 58 Nebr., 245; Medland v. Connell,
57 Nebr., 10. It has been held that the board of equaliza-
tion has no authority to assess special taxes, until it has
first determined the amount to be assessed for special
benefits. Equitable Trust Co. v. O’Brien, 55 Nebr., 735;
Medland v. Connell, 57 Nebr., 10, 14; Smith v. City of
Omaha, 49 Nebr., 883. In all of the above cases, however,
the decision seems to turn upon the regularity and suffi-
ciency of the notice of the meeting. It does not seem to
be held anywhere that the proceedings of any board of
equalization are absolutely void for informality in the
findings as to special benefits. In the present case the
finding made by the board of equalization recites, after
stating that all complaints have been examined, that the
board “have full and personal knowledge of the character
of said improvements, respectively, and special benefits to
the lots and real estate respectively, by reason thereof,”
and that due notice of the meeting had been given; there-
fore, “Resolved, that it is the final determination of the
city council sitting as a board of equalization that levies
of special taxes to cover the cost of the several improve-
ments referred to in said notice and as shown by the plans
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of proposed levies prepared by the city engineer and on
file in the office of the city clerk, should be made in accord-
ance with said plans, the several lots and pieces of lots and
real estate therein described being specially benefited to
the full amount in each case of said proposed levies.”” This
seems to us a sufficient, if somewhat informal, finding that
the benefits are proportional to the frontage. If the bene-
fits are in each case equal to the amount levied, then they
must be proportional to the frontage, for the levies are
made on that basis. To be sure, the finding does not say,
in terms, that the benefits are in no case more than this
amount levied, but it would not seem that any presumption
of such a fact should be indulged. Moreover, these pro-
ceedings were not ex-parte. They were held on the regular
quarterly date of such meetings, and after notice to prop-
erty owners as to just what property was involved, and
what was proposed to be levied. They were held, too,
under a statute which provides, “and all such assessments
and findings of benefits shall not be subject to review in
any legal or equitable action, except for fraud, gross in-
justice or mistake.” Compiled Statutes, ch. 12¢, sec. 161.*
Section 16471 of the same chapter of the Compiled Statutes
provides: “No court shall entertain any complaint that
the party was authorized to make, and did not make to the
city council sitting as a board of equalization.” The pro-
ceedings of the board of equalization are subject to review
on error. Siouz Cily & P. R. Co. v. Washington County,
3 Nebr., 30, 41; Webster v. City of Lincoln, 50 Nebr.,, 1. If
the finding as to benefits was informal, it could have been
corrected either at the time or on review. So long as such
is the case, this defect can hardly be ground for an injunc-
tion. It is true that in John v. Conncll, 64 Nebr., 233,
this court sanctioned the proposition that a finding that
benefits were equal and uniform was jurisdictional. In
that case, however, the main objection was want of any
legal session of the board, and, of course, there was not

* Cobbey’s Annotated Statutes, sec. 7629.
t Cobbey’s Annotated Statutes, sec. 7633.
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only no finding, but no possibility of one. The statutes
above mentioned were not examined, but we do not think
there is anything in that case, necessarily, in conflict with
the proposition that the equalization board, when prop-
erly in session, with due notice given, acts judicially, and
its action within its jurisdiction is not open to collateral
attack. Such seems to be the plain import of the statutes
above cited. In French v. Barber Asphalt Co., 181 U. 8,
324, a statute authorizing the levy of special taxes for im-
provements directly upon the property, according to front-
age, without a finding of benefits, is held to be not prohib-
ited by anything in the federal constitution. No ground
for objecting to the constitutionality of our statutes as to
the conclusiveness of the action of the board of equaliza-
tion has been pointed out to us or is perceived.

No reason for holding that inclusion of a guarantee te
maintain the pavement for five years in the cost of con-
struction vitiates the proceedings, has been given, and
that point must be deemed waived. ’

It is recommended that the judgment of the distriet
court be affirmed.

KirkPATRICK and LoBineIiEr, CC., concur.
By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is
AFFIRMED,

Daxora CounTy v. W. T. BARTLETT.
FILED JANUARY 8§, 1903. No. 12,468,
Commissioner’s opinion, Department No. L.

1., Action Against County: SUMMONS IN ERROR: ISSUANCE: SERVICE:
WAIVER. A county attorney has authority to waive issuance
and service of summons in error in a case against a county in
which he has appeared for it at the trial.

2. County Clerk: TeSTIMONY: CONCLUSION: GENERAL-FUND LEvY:
PRESUMPTION A8 TO OFFICIAL CoNDUCT. Mere testimony by a
county clerk to the conclusion that prior to a certain time the

Syllabus by court; catch-words by editor.
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general-fund levy of that year was exhausted, and the last
warrant drawn on it bore date about a month before the one
sued on, does not require a reversal of a finding that the latter
is valid. Such a conclusion does not overcome the presumption
that officers do their duty.

8. County: ALLOWANCE OF Cram: DRAWING WARRANT: ADVERTISING
Funp: GENERAL Funp. Allowance of a claim and drawing a
warrant for its payment against the “advertiving fund” of a
county will be deemed, in an action on such warrant, equiva-
lent to allowance of the claim, and drawing a warrant against
the county general fund. Such so-called “advertising fund” is
legally omnly a part of the general fund, known by a term which
designates its source.

4. : : : WARRANT: SIGNATURES: SEAL: OBJEC-
110N, Where the record contains a general admission that
county warrants were “issued” by and signed by the proper
eounty authorities, a subsequent objection to them, and motion
to strike them from the record because not bearing the county
seal, is too late.

~Error from the district court for Dakota county. Ac-
tion upon county warrants. Tried below before GRAVES,

J. Afirmed.

William P. Warner, for plaintiff in error.
Sullivan & Griffin and M. C. Beck, contra.

HasTINGS, C.

This is an action begun by W. 8. Bartlett in the connty
court of Dakota county to recover from that county the
sum of $515 and interest, alleged to be due upon three
warrants for the sum of $200 each, all of the same date and
in the following form:

“$200. Amount levied 189-- $—-—
“Amount issued $848.70
“County Warrant.
“State of Nebraska. Treasurer of Dakota County.
“DarorA Crty, Dec. 4, 1895.

“Will pay W. T. Bartlett or bearer two hundred dollars

and charge to account of county.

“No. 4.
“T, V. BRANNAN, THOS. SULLIVAN, JR.,
“County Clerk. Chairman County Commissioners.

“Advertising fund.”
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The original petition simply alleged the execution and
delivery to plaintiff at their date of these warrants; that
$85 had been paid upon them, and payment of the re-
mainder refused. A demurrer was sustained to the peti-
tion, and an amendment was then made, setting forth that
the warrants were issued and delivered to the plaintiff in
payment of the publication of the tax list of the county of
Dakota for the year 1895 ; that such publication was made
in pursuance of a valid contract with the county; and that
at the time the warrants were drawn and delivered to the
plaintiff there were ample funds in the general fund of the
county to meet them; and that the words ‘“advertising
fund,” on the margin of each of said warrants, were
placed there after their issuance by some person without
authority. Another demurrer was filed to the petition as
thus amended, and this demurrer was sustained by the
county court and the plaintiff elected to stand upon his
amended petition. It was dismissed. The amendment
was filed in the county court February 7, 1900. From the
judgment of dismissal plaintiff, Bartlett, took error to the
district court, alleging error in sustaining the demurrer,
error in dismissing the action, and error in the taxation of
costs. This petition in error was sustained and the case
was set down for trial in the district court. A petition
was filed by plaintiff, Bartlett, in the same terms as in
the county court, and the defendant answered, alleging
that the petition did not contain facts sufficient to show a
cause of action, and second, that the warrants, if issued,
were void, and that the said warrants, if issued, were
issued against the advertising fund of said county for
advertising the delinquent taxes, and could only be a
charge against that fund, and could not become a charge
against the county gemeral fund. Plaintiff denied the
allegations of the aunswer, and an amendment was then
made to it, setting out that the district court had no
jurisdiction over the defendant, because no error summons
was ever served upon the county, and no notice or service
of notice of this proceeding given, as required by law.
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Trial was had to the court, which found for the plaintiff,
Bartlett, in the sum of $716.32. otion for new trial was
overruled, and judgment entered for that amount and
costs. I‘rom this judgment the county brings error under
fourteen assignments: Error in sustaining the original pe-
tition in error of Bartlett frem the Judgment of dismissal
in county court; error in retaining the cause for trial over
defendant’s objection; error in trying said action when
the record disclosed that no summons in error had been
served upon the county; error in overruling the county’s
objection to the jurisdiction for that reason ; error in over-
ruling the county’s objection that there is no cause of
action stated in the petition; error in receiving the three
alleged warrants in evidence; error in receiving evidence
of the county board’s order that the delinquent tax list for
the year 1895 be printed in the Jackson Criterion at the
rate provided by law; that the finding and judgment are
not supported by and are cortrary to the evidence and
contrary to law; and that the finding and judgment are ex-
cessive. The questions raised are simply as to the failure
to serve summons in error and as to the sufficiency of theue
warrants to constitute a cause of action, when aided by the
allegations of money in the general fund and of a contract
to publish the delinquent tax list.

Plaintiff in error alleges that there was no jurisdiction
in the district court, for the reasons that no summons in
error was ever served upon the county and its issuance and
service was waived by the county attorney. Counsel cites
and relies upon the case of Chicago, B. & Q. R. Co. v.
Hitcheocl County, 60 Nebr., 722, and its holding that an
attorney has no authority to waive service of summons and
enter a voluntary appearance in an action on behalf of a
municipal corporation simply by reason of his powers and
functions as an attorney. The summons in this case, how-
ever, was not the commencement of an action, and the stat-
ute makes the service of sumimons upon the attorney good,
whether he still retains any authority from his principal
or not, if he appeared at the trial. The right to serve sum-

11
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mons upon him depended, not upon his authority at the
time of such service, but depends upon his having made
an authorized appearance at the trial. It scems clear that
none of the arguments as to his want of anthority to waive
this issuance and service are good. He is made a proper
person to serve by the terms of the statute, and he is by
the further terms of the same statute given authority to
waive such issuance.

The only question in the matter is the interpretation to
be given to section 585 of the Code of Civil Procedure.
That section is as follows: “The summons mentioned in
the last section shall, upon the written precipe of the
plaintiff in evror, cr his attorney, be issued by the clerk
of the court in which the petition is filed to the sheriff of
any county in which the defendant in error or his attorney
of racord may be; and if the writ issue to a foreign county,
the sheriff thereof may return the same by mail to the
clerk, and shall be entitled to the same fees as if the same
had been returnable to the district court of the county in
which such officer resides. The defendant in error, or his
attorney, may waive in writing the issuing or service of
the summons.” It seems clear that “his attorney,” re-
ferred to in the last clause of this section, means the same
party as “his attorney of record” in the early part; that
is, that it is only necessary that the party served, and
waiving service, shall have been his attorney at the time
of the trial as to which a complaint is made. The objection
to jurisdiction was properly overruled.

It remains to consider the sufficiency of these warrants
to constitute a cause of action when coupled with the al-
legations that they were delivered in payment for the
publication of the county’s delinquent tax list for 1895
under a valid contract, and that when the warrants were
drawn there was money in the county’s general fund
sufficient to meet them, and that they are unpaid. There
is an allegation in the petition that the words “advertis-
ing fund,” at the bottom of the warrants, were added sub-
sequently to their issuance and without authority, but
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no such proof was tendered. The claim was allowed against
the “advertising fund,” and the warrants were so drawn.
There is nothing to show they have been changed, and
plaintiff admits they have not been since they were de-
livered to him so far as he knows.

There is a question as to the fact in reference to there
being general funds of the county from which they might
have been paid at the time. The county clerk swears that
the levy of 1895 was exhausted in November, and the last
warrant drawn on it was in that month. This general
conclusion clearly seems insufficient to do away with the
presumption that the officers did their duty, and if these
are to be considered as general fund warrants, the claim of
lack of authority to issue them can hardly be sustained. ,
In State v. Weir, 33 Nebr., 35, 87, a precisely similar state-
ment, only in a form of a certificate, is held to be a mere
conclusion, and no sufficient evidence of a lack of funds
at a given subsequent time. It is hard, too, to see how
the expense of publishing the tax list is any more an in-
debtedness incurred by the county board than is the salary
of the clerk. Such salary in the case last cited is held
not to be subject to the limitations permitting no incur-
ring of indebtedness, nor allowance of claims in excess of
the levy, and forbidding warrants in excess of eighty-five
per cent. of the levy in the absence of funds.

The real difficulties in the way of plaintiff’s recovery are
three: The claim of plaintiff was not allowed generally
against the county and its general fund, but against the
“advertising fund”; the warrants are drawn against an
“advertising fund”; they bear no seal. Plaintiff cites Kane
& Co. v. Hughes County, 81 N. W. Rep. [S. Dak.], 894.
as conclusive of the proposition that allowance against the
advertising fund is equivalent to an allowance against the
general fund. Such is the holding in that case. The
statute in South Dakota, however, provides in terms, for a
payment by the county, in the first instance, for the publi-
cation of the delinquent tax list. That is the sole differ-
ence in the statutes that is pointed out.
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In State v. Lincoln County, 35 Nebr., 346, and State v.
Diron County, 24 Nebr., 106, it is held competent for the
board to enter into contracts for the doing of this work,
but not obligatory to let such contracts to the lowest bid-
der. It is clearly the duty of the county board to provide
for such publication. Compiled Statutes, sec. 109, ch. 77.
That the Nebraska statute does not in express terms pro-
vide that the county shall pay for it, would seem unimpor-
tant. How else is it to be procured to be done? We are
satisfied with the reasoning of the Scuth Dakota court
that as the general fund is the only lawful source of pay-
ment and there is no advertising fund known to the law, an
allowance and a warrant drawn against the latter, are
equivalent to such action against the general fund.

These warrants are not in the forin prescribed by law
and are without a seal; but it is admitted in the record
that they were issued by the proper county authorities.
We suppose the seal is attached merely to authenticate
that fact. While the county seal is expressly required by
section 33, chapter 18, Compiled Statutes,* to be applied in
issuing a county warrant, it would seem that the broad
admission in the record that the warrants were issued by
the proper county officers, and presented and marked “Not
paid for want of funds,” authenticates them sufficiently,
even without the county seal.

It is recommended that the judgment of the district
court be affirmed.

KIRKPATRICK and LOBINGIER, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

# Cobbey’s Annotated Statutes, sec. 445l
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CITiZENS’ STATE BANK OF NEWMAN GROVE V. Lars . NORE.
FILED JANUARY 8, 1903. No. 11,893.

Commissioner’s opinion, Department No. 1.

1. Negotiable Instrument: CONSTRUCTION OF STATUTE: BoNA-FIDE
PorenaseR. In this state a statute will not be construed so ax
to make a negotiable instrument void in the hands of a bona-
fide purchaser, unless the act specifically so declares.

2. Promissory Note: CONSIDERATION: UNLICENSED PRACTITIONER., A
note given for medical services by an unlicensed practitioner
may be recovered on by a bona-fide purchaser, notwithstanding
the provisions of chapter 55 of the Compiled Statutes, pro-
hibiting the practice of medicine without a license.

ERrror from the district court for Boone county. Action
by innocent purchaser upon promissory note given for .
medical services. Plea that payee was not a legally qual-
ified physician. Note held void. Tried below before
THOMPSON, J. Judgment for defendant. Recversed.

Needham & Doten, for plaintiff in error.
H. C. Vail, contra.

LoOBINGIER, C.

This is an action on a promissory note, payable six
months after date, given by the defendant in error to one
F. N. Brett for medical services rendered to the former’s
wife. At the time of the excution of the note, and as a
part of the same transaction, Brett executed and delivered
to defendant in error the following instrument:

“AMERICAN MEDICAL AND STRGICAL INSTITUTE,
“For the Treatment of All Chronic, Private and Nervous
Diseases, both Medical and Surgical.

“AvLpION, NERR., Sept. 7, 1898.
“Received of L. Nore twenty-two dollars, for which I
hereby agree to treat L. Nore’s wife for three months until
cured. To furnish medicine and apparatus deemed neces-
Syllabus by court; catch-words by editor.
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sary by me to bring about the best possible results. And
to return note at end of specified time if no cure is effected
and to give an extension of time if needed.

«$22.00. F. N. Brere.”

On the day after its receipt Brett went to the banking-
house of plaintiff in error at Newman Grove and negoti-
ated a sale of the note, through the cashier, at a discount
of ten per cent. Brett was a stranger in the town and the
cashier had seen him only ouce before, but there is no
evidence that the cashier or any of plaintiff in error’s
officers or agents had any knowledge or notice of the pur-
pose for which the note was given. The note not being
paid at maturity, plaintiff in error brought this action
thereon, and defendant in error answered, alleging that
Brett was not a licensed physician, that the execution of
the note had been induced by fraud, and that the consider-
ation had failed. On the trial the county clerk testified
that his office contained no record, as provided by chapter
55, article 1,* of the Compiled Statutes, of any certificate
authorizing Brett to practice medicine, and no evidence
was offered indicating that such certificate had ever been
issued. After the introduction of evidence, plaintift
moved for a peremptory instruction, which was refused.
The jury returned a verdict for the defendant, upon which
judgment was rendered, and plaintiff brings the case here
by petition in error.

Defendant in error relies principally on Larson v. First
Nat. Bank of Pender, 62 Nebr., 303. In that case the stat-
ute under which a bona-fide purchaser was denied recovery
on a note provided that any conveyance of lands allotted to
the Indians, “or any contract made touching the same
# # # ghall be absolutely null and void.”’t In the case
at bar the statute contains no express declaration of this
kind. The legislation which defendant in error invokes to
support his position may be summarized as follows: Chap-

# Compare Cobbey’s Annotated Statutes, sec. 9416 et seq.
+ U. S. Statutes at Large, vol. 24, p. 389, ch. 119, sec. 5.
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ter 55, article 1, of the Compiled Statutes, makes it the
duty of all persons desiring to practice “medicine, surgery
or obstetrics” in this state to obtain a certificate from the
state board of health and to file the same with the tlerk of
the county in which they desire to practice. Section 15
provides: ‘No person shall recover in any court in this
state any sum of money whatever for any medical, surgical
or obstetrical services unless he shall have complied with
the provisions of this act and is one of the persons au-
thorized by this act to be registered as a physician.” Sec-
tion 7 declares it to be unlawful for any person to practice
in any of these lines without first obtaining and registering
such certificate; and section 16 makes it a misdemeanor to.
so practice, and imposes a fine therefor. It will be seen
that none of these provisions declares a contract for medi-
cal services by an umlicensed practitioner to be void.
Indeed, while section 15 provides that “no person shall
recover,” the latter part of the section indicates that this
prohibition is limited to the practitioner himself.

It is urged that by making the unlicensed practice of
medicine a crime, the legislature has by implication de-
tlared void a1l contracts growing out of such practice, and
we are cited to Snoddy v. Bank, 88 Tenn., 573. There a
contract to deal in futures was held to be included within
the statute against gaming, and the court said (p. 576) :
“By the great weight of authority, notes given in considera-
tion of a contract against morals, public policy, and public
statutes are void in any hands,” and then added, “Perhaps
there are no exceptions when, in addition, the transaction
is also criminal.” But in Sondheim v. Gilbert, 117 Ind.,
71, and Crawford v. Spencer, 92 Mo., 498, the gaming
statute was held not to apply to such transactions. There
are, indeed, authorities elsewhere which tend to support
the contention of defendant in error. More than two cen-
turies ago, Lord Holt said, in the leading case of Bartlett
v. Vinor, Carthew [Eng.], 2561, 252: “Every contract made
for or about any matter or thing which is prohibited and
made unlawful by any statute, is a void contract, though
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the statute itself doth not mention that it shall be so.” In
C'ope v. Rowlands, 2 M. & W. [Eng.], 149, 157, Baron
Parke observes: “It is perfectly settled, that where the
contract which the plaintiff seeks to enforce, be it express
or implied, is expressly or by implication forbidden by the
common or statute law, no court will lend its assistance
to give it effect.” See, also, Columbia Bank and Bridge
Co. v. Haldeman, T W. & 8. [Pa.], 233; Holt v. Green, 73
Pa. St.,, 198; Johnston v. McConnell, 65 Ga., 129; Conley
v. Sims, 71 Ga., 161,

Were the question res nova, therefore, in this jurisdic-
tion, we might be inclined to regard defendant in error’s
argument as entitled to great weight. But the question
is not res nora here. The precise question was before this
court in Smith v. Columbus State Bank, 9 Nebr., 31, and
decided adversely to that contention. The case last cited
was an action on a note whose consideration was the com-
pounding of a crime, an act forbidden and made a mis-
demeanor by section 177 of the Criminal Code. It was con-
tended there, as here, “that when a statute inflicts a. pen-
alty for doing an act, such act is unlawful, though not in
terms prohibited or declared to be illegal, and any con-
tract, the consideration of which is founded upon the do-
ing of such an act, is void.” This court, however, adopted
the contrary view, and in doing so overruled on that point,
Kittle v. DeLamater, 3 Nebr., 325; and Coss, J., in de-
livering the opinion, said: “In my view of the law, in or-
der to prevent a recovery in the case stated in the above
exception, the case must come within some statute ex-
pressly declaring notes given for such consideration void.”
This case was cited and followed in TVortendyke v. Mechan,
9 Nebr., 221, and has not since been qualified or overruled.
Indeed, we are not asked to overrule it now, nor would we
be inclined to do so. After having stood for almost a
quarter of a century as the law of this state, we think it
far better to adhere to its doctrine than to unsettle the law
by adopting a different rule, even though it might be more
in accordance with the weight of authority elsewhere.
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Much is said concerning the policy of the statute and
the evils which are likely to result from allowing con-
tracts to be enforced which are contrary to its purpose and
spirit. We fully recognize the importance of such legisla-
tion as the medical act. It embodies a fixed and time-
honored policy, of the most vital concern to the state and
its people. But it may well be questioned whether the
evils consequent upon the free circulation of notes given
for services of unlicensed practitioners could be more
serious than the derangement of business resulting from
a rule that would make all such notes void in the hands of
innocent purchasers. It must be remembered that instru-
ments like these have no earmarks, and when once it is
understood that a limited and indistinguishable class of
them is deprived of the virtues of negotiability, a step is
taken toward casting the taint of suspicion upon all.
Moreover, the medical act has never, so far as we have
been able to ascertain, been construed to have that effect
upon negotiable paper. Legislation of this character is
not recent or even modern. As early as 1511, parliament
passed an act® requiring practitioners of surgery in Lon-
don and vicinity to be examined and licensed by the col-
lege of surgeons, and imposing a penalty for non-com-
pliance. In Gremaire v. Le Clerc Bois Valon (1809), 2
Camp. [Eng.], 143, this ancient statute was set up as a
defense to an action for surgical services, but it was held
insufficient, even as between the parties, and recovery was
allowed. From the standpoint of public policy, as well
as that of stare decisis, we are of the opinion that the
medical act furnished no defense as against plaintiff in
error in this action. And since the other defenses were
such as would be valid only between the original parties,
we think the court should have directed a verdict as asked,
and we recommend that the judgment be reversed and the
cause remanded for further proceedings according to law.

Hastixes and KIRKPATRICK, CC., concur.
* 3 Henry VIIL, ch. 11, sec. 1.
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By the Court: I'or the rearons siated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings according to
law.

REVERSED AND REMANDED.

NoTe.—Unlicensed Physicians—Right to Recover for RServices. 'The
statutes of the following states expressly provide that any physician
practicing unlawfully shall not be permitted to recover for services:
Georgia, Indiana, Kansas, Kentucky, Louisiana, Maryland, Michigan,
Nebraska, North Carolina, Rhode Island, Vermont, Virginia and Wis-
consin.

The courts of the following states have declined to aid unlicensed
physicians in recovering fees for services: Alabama, California,
Louisiana, Massachusetts, North Carolina, New York, Tennessee and
Texas. This is upon the principle that no recovery can be had in
a court of justice for performing an act which is unlawful, or which
is prohibited by statute. Roberts v. Levy, 31 Pac. Rep. [Cal.], 570,
not published in California reports; Dickerson ». Gordy, 5 Robinson
| La.], 489, but it is held in this case that, the defendant having em-
ployed plaintiff, the burden is upon him to show that plaintiff was
not licensed; Spaulding v. Alford, 1 Pick. [Mass.}, 33; Fox v. Dixon,
12 N. Y. Supp., 267; Haworth v. Montgomery, 91 Tenn., 16, 18 S. W.
Rep., 399; Kenedy v. Schultz, 6 Tex. Civ. App., 461. Alabama and Kansas
have held that an unlicensed physician could not even recover for
medicines furnished. Harrison v. Jones, 80 Ala., 412; Underwood v.
Scott, 43 Kan., 714, 23 Pac. Rep., 942.

A court of Missouri has held that an unlicensed physician
may recover for services. That court points to the distinction
between offenses mala in s¢ and mala prohibita, placing the practicing
by an unlicensed physician in the latter category. Smythe v. Han-
son, 61 Mo. App., 285. Chief Justice Ruffin of the supreme court of
North Carolina severely criticises this distinction as unsound. Sharp
v. Farmer, 4 Devereux & Battle [N. Car.], 122. The courts are di-
vided on the question of what effect, if any, the repeal of the dis-
qualifying act has upon the physician’s right to recover for services
unlawfully performed before the repeal. One theory is that the
law was not designed to prevent the debt from accruing, but.to pre-
vent the enforcement of the obligation; in other words, it pertains
not to the contract buf to the remedy; and so when the statute is
removed, the unlicensed physician may recover. Hewitt v. Wilcow, 1
Metcalf [Mass.], 154. Other states have held such contracts void in
their inception. Puckett v. Alexander, 102 N, Car., 95, 3 L. R. A, 43,
8 S. E. Rep., 767; Bailey v. Mogg, 4 Denio [N. Y.}, 60; Nichols v.
Poulson, 6 Ohio, 306; Warren v. Saxby, 12 Vt., 146; Quarles v. Evans, 7 La.
Ann., 543.—W. F, B.
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Perer BERLET v. EDWIN D. WEARY.
FILED JANUARY 8, 1903. No. 12,480,
Commissioner’s opinion, Department No. 1.

1. Summons: MEMBER OF THE LEGISLATURE. The law of this state
makes no distinction as to the service of summons between
members of the legislature and other persons.

2. A member of the legislature may, in a proper

case, be served with summons while at the seat of government
for the purpose of attending the legislative session.

ERRoR from the district court for Lancaster county. Ac-
tion on account for goods sold and delivered. The defend-
ant pleaded, inter alia, his privilege and immunity from
civil process, as a member of the legislature of the state.
Tried below before Frost, J. Judgment for plaintiff. Af-
firmed.

Jefferson H. Broady, Paul F. Clark and Charles S.
Allen, for plaintiff in error.

Love & Frampton, contra.

LoBINGIER, C.

This action was commenced in the district court for
Lancaster county, December 31, 1900, on an account for
merchandise alleged to have been sold by pl : tiff to de-
fendant. The latter filed objections to the ;urisdiction
and a motion to quash the service, alleging that he was a
member of the Nebraska state senate, which convened on
January 1, 1901, and that he was in Lancaster county on
the day previous for the sole purpose of attending the
legislative session. The motion and objections were over-
ruled and defendant then answered, again claiming priv-
ilege from service in Lancaster county, admitting the pur-
chase of most of the merchandise, but not from plaintiff,
alleging that the items charged in the account were “un-
reasonable, unjust and exorbitantly high” and that part

Syllabus by court; catch-words i));i_editor.
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of the goods were damaged when received. The answer
also coniained a general denial. There was a trial to a
jury which found for the plaintiff, but the only evidence
contained in the bill of exceptions relates to the matters
set forth in the objections to jurisdiction and motion to
quash, and the petition in error from the judgment ren-
dered on the verdict is restricted in its assignments to the
same matters.

Defendant contends that he was not voluntarily in
Lancaster county on the day when he was served, but was
there in pursuance of official duty ; that his presence might
have been compelled by a call of the house; and that while
he might have been served at his home in Nemaha county,
the service in Lancaster county was unauthorized and in-
valid. This contention calls for an investigation as to the
extent of a legislator’s immunity from judicial process. It
is conceded that there are no constitutional or statutory
provisions in this state which exempt a legislator from
the service of civil process, and the exemption here claimed,
if it exists at all, must be derived from the common law.
We are first to inquire, then, what was the common-law
rule.

From time immemorial members of parliament were
privileged from arrest during the sessions of that body and
for a rcasonable period before and after, so as to permit
them to attend and return home. The privilege appears to
have originated in the necessity of maintaining the inde-
pendence of the legislature as against the aggressions of
the crown and of preventing the coercion of members by
the use or abuse of criminal process. The privilege was
not, however, restricted to such process, but extended to
all cases where the member’s person might be taken into
custody. Solong, therefore, as imprisonment for debt was
in vogue, the peers and commons were exempt from this
also, and from such of the civil writs as were executed by
seizing and confining the person of the defendant. Thus,
as late as 1841, it was held to be irregular to issue a capias
ad satisfaciendum (which was executed by imprisoning the
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defendant until the debt and costs were paid) against a
member of the house of commions in an action of assumpsit.
Cassidy v. Steuart, 2 M. & G. [Eng.], 437.

The freedom of members from process of this kind,
whether criminal or civil, rests npon the highest grounds
of public policy. As was said by Lord Denman, C. J., in
Stockdale v. Hansard, 9 Ad. & El. [Eng.], 1, 114 : “The pro-
ceedings of parliament would be liable to continual in-
terruption at the pleasure of individuals, if every one
who claimed to be a creditor could restrain the liberty of
the members.” Another ground, as pointed out by a
learned constitutional historian, is “the supreme necessity
of attending to the business of parliament, the king’s high-
est court.” Stubbs, Constitutional History of England,
vol. 3, sec. 452, p. 512. But this immunity and the reasons
therefor appear to have existed only as to process which re-
quired the detention of the person. After a diligent search
we have been unable to find a single English case which de-
cides that a member of parliament or other legislative
officer is exempt from the service of a mere sumimons at
any time. That such exemption was sometimes claimed
by the members themselves is true, but we find no instance
where it was recognized and enforced by the courts. And
as was said by the eminent chief justice in the case last
cited (p. 114) : “When this privilege was strained to the
intolerable length of preventing the service of legal pro-
cess, or the progress of a cause once commenced against
any member during the sitting of parliament, or of
threatening any who should commit the smallest trespass
upon a member’s land, though in assertion of a clear right,
as breakers of the privileges of parliament, these mon-
strous abuses might have called for the interference of the
law, and compelled the courts of justice to take a part.”
Mr. Justice Wylie, in his learned and exhaustive opinion
in Merrick v. Giddings, McArthur & Mackev [D. C.], 55,
mentions two cases (Doune v. Vielsh and Ryver v. Cosins)
in the reign of Edward IV. (11:1-1'21) where “it was
held that the privilege from arrest during the session of



78 NEBRASKA REPORTS. [VoL. 67

Berlet v. Weary.

parliament did not protect him [the member] from being
impleaded, but only that he should not be arrested.” In
Benyon v. Hvelyn, Orlando Bridgman’s Judgments, 324,
decided about the middle of the seventeenth century, it was
declared to be “lawful to sue out an original writ against a
member of the house of commons although parliament is
sitting.” It is true that some of the text-writers appear to
announce a different rule as applicable to this peried. In
4 Coke’s Institutes, 24, there is a passage where the au-
thor, in speaking of a member of parliament, says “the
serving of the citation did not arrest or restrain his body,
and the same privilege holdeth in case of subpeena.” This
passage, however, has been much criticised and declared
to be unwarranted from the record on which the author
relies. “The truth is,” observed Chief Justice Bridgman in
Benyon v. Evelyn, Bridgman’s Judgments, 324, “that Lord
Coke’s treatise of the jurisdiction of parliament is a post-
humous work; and though I shall attribute as muech to
his learning in the law as to any sages in the law whatso-
ever, yet there not being that freedom in former times of
having copies of the records at large as hath been since,
when he comes to cite them he is guided by abstracts,
which occasions miserable mistakes, and by the modus
tenendi Parliamentum, which, as to the time of making
it, was most certainly a counterfeit piece. So that there
are a multitude of errors in his chapter concerning par-
liaments, and in particular both those records are grossly
mistaken.” See also Hatsell, Precedents, p. 6; Merrick v.
Giddings, McArthur & Mackey [D. C.], 55, 59. So in
Stubbs, Constitutional History of England, vol. 3, sec. 452
et seq., the author speaks of members of parliament as
privileged “from being impleaded in civil suits, from being
summoned by subpena or to serve on juries,” etc.; but,
while he mentions many cases of exemption from criminal
process, he refers to no instance of immunity from the mere
service of civil process, and it is evident that he is here
speaking of privileges claimed by the members, rather than
those recognized and enforced by the courts.
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But whatever may have been the law at this time and
whatever the claims of the members, parliament itself at
an early period undertook to restrict the exemption to pro-
cess which restrained the liberty of the member. In 1649
the house of commons ordered that in case of a legal pro-
ceeding against a member he should receive written notice
of its pendency and that then “the member is enjoined to
give appearance and proceed as other defendants in case
of like suits or actions ought to do, or in default thereof,
both their estates and persons shall be liable to any pro-
ceedings in law or equity as other members of the Com-
monwealth.” See Journal of House of Commons * quoted
in Hoppin v. Jenckes, 8 R. 1., 453, 457. In 1700 parlia-
ment passed an act providing for the commencement of
actions and the issue and service of process against mem-
bers of parliament “at any time from and immediately
after the dissolution or prorogation of any parliament,
until a new parliament shall meet, or the same be reas-
sembled and from and immediately after any adjournment
of both houses of parliament for above the space of four-
teen days, until both houses shall meet or reassemble.”’¥
In 1769 a statute was enacted which provided that: “Any
person or persons shall and may, at any time, commence
and prosecute any action or suit in any court of record,
or court of equity, or of admiralty, and in all causes ma-
trimonial and testamentary, in any court having cogniz-
ance of causes matrimonial and testamentary, against any
peer or lord of parliament of Great Britain, or against any
of the knights, citizens, and burgesses, and the commis-
sioners for shires and burghs of the house of commons of
Great Britain for the time being, or against their or any
of their menial or any other servants, or any other person
entitled to the privilege of parliament of Great Britain;
and no such action, suit, or any other process or proceed-
ing thereupon, shall at any time be impeached, stayed, or
delayed, by or under colour or pretence of any privilege of
parliament.”§

* April 14. £ 10 George IIL., p. 359, ch. 50,
413 William III., ch. 8, sec. 1.
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Thus the law stood at the separation of the colonies from
the mother country. If, as has been declared in some juris-
dictions, the English statutes enacted prior to the separa-
tion are to be treated as part of the common law (6 Am.
& Eng. Ency. Law [2d ed.], p. 279; Sedgwick, Statutory
Construction, 14; Ex parte Blanchard, 9 Nev., 101), it is
plain that the common law of the United States affords no
immunity to legislators from the service of ordinary civil
process. This, at least, appears to be recognized in the
authorities. ¢

In Peters v. League, 13 Md., 58, where a member of the
Baltimore city council claimed exemption from the service
of an attachment while in the discharge of his duties, the
court said (p. 64) : “It is worthy of remark, that peers and
members of parlinment were liable at common law to be
sued though they could not be arrested on writs of capias.
Here the process was an attachment, with a summons to
the party as garnishee; therefore the supposed analogy be-
tween members of the Baltimore ecity councils and of
parliament would not aid the appellant.”

Judge Cooley, in his Constitutional Limitations [5th
ed.], p. 161,* says: “By common parliamentary law, the
members of the legislature are privileged from arrest on
civil process during the session of that body, and for a rea-
sonable time before and after, to enable them to go to and
return from the same. By the constitutions of some of the
states this privilege has been enlarged, so as to exempt the
persons of legislators from any service of civil process.”

It was the view of this eminent commentator, therefore,
that the common-law privilege needed to be “enlarged”
before it could include exemption from the service of or-
dinary civil process. Among the states in which the priv-
ilege was thus “enlarged” were Connecticut, South Caro-
lina and Virginia, and under these remedial statutes were
decided the cases of King v. Coit, 4 Day [Conn.], 129;
Tillinghast v. Carr, 4 McCord Law [S. Car.], *152;
M’Pherson v. Nesmith, 3 Gratt. [Va.], 227, though in the

% 6th ed., p. 160.
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last named, it was held that an exemption from all other
process whatsoever would not prevent the issue of the writ,
but merely suspend the service during the privilege. Under
the constitutions of most of the other states, as well as of
the federal government, however, the common-law rule as
parliament had left it by the statute of 1769, was re-
enacted. See 1 Stimson, American Statute Law, p. 68.
From the earliest constitutions of the older states it has
been carried forward until it has reached our own, where
it appears as section 12 of article 3. And in State v. Elder,
31 Nebr., 169, 184, this court, in construing and comment-
ing on that clause, declares that “the provision of the con-
stitution is merely a rcenactment of the common law.”

We are cited to Bolton v. Martin, 1 Dall. [U. 8.1, 296,
where the court of common pleas of Philadelphia county
held that a member of the convention called for the pur-
pose of ratifying the federal constitution, was exempt from
the service of a summons during the session of that body.
The opinion does not profess to follow any English case,
but relies upon a passage in Blackstone’s Commentaries,
the status of which is thus explained in the instructive
opinion heretofore quoted in Merrick v. Giddings, Mac-
Arthur & Mackey [D. C.], 55, 63: “At that time seven,
perhaps eight, editions of Blackstone’s Commentaries had
been issued. The two first editions were issued prior to
the year 1770 ; the first was issued in 1765 from the Claren-
don Press, Oxford. So, also, was the second. Both of these
contain the passage as cited by Judge Shippen and quoted
above; but after the passage by parliament of the act of
10th of George III., ch. 50, in the year 1770, Mr. Justice
Blackstone with his own hand struck out that passage,
and changed its reading to the present form, which is as
follows: ‘Neither can any member of either house be
arrested and taken into custody, unless for some indictable
offense, without a breach of the privilege of parliament,
omitting the words, ‘or served with any process,’ on which
Chief Justice Shippen relied for his decision in Bolton v.
Martin, eighteen years after the change had been made, and

12
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after numerous large editions of the work, with the pas-
sage corrected, had been given to the world. Nor was this
the whole of the change made by the eminent commentator
at that time, for immediately succeeding the sentence on
which we have been remarking, he inserted an additional
paragraph which is too long to quote. * % * It is but a
reasonable exercise of charity, however, to presume that
Chief Justice Shippen, in making up his decision in that
case, relied upon a copy of one of the early editions of the
Commentaries which he had probably studied in his youth
and believed to be as unchanged and unchangeable as the
Koran.”

We are also referred to a statement in the opinion in
Geyer v. Irwin, 4 Dall. [U. 8.}, 107, that “a member of
the general assembly is, undoubtedly, privileged from
arrest, summons, citation or other civil process, during his -
attendance on the public business confided to him.” Upon
examination, it will be found that this passage is a mere
dictum, for no such question was presented in the case. A
legislator’s attorney had confessed judgment in an action
pending in the former’s home county, and the supreme
court of Pennsylvania, on appeal, said that the action
could not have been forced to trial in the member’s ab-
sence, but that his attorney, by confessing judgment, had
waived the privilege. No other point was involved in the
case. The court nowhere referred to Bolton v. Martin, 1
Dall. [U. 8.], 296, and even the dictum that the member’s
absence entitled him as a matter of right to a continu-
ance, was disapproved in Nones v. Edsall, 1 Wall. Jr. [U.
8. C. C.], 189. The doctrine of Bolton v. Martin, above
referred to, was, however, applied to members of the legis-
lature in the subsequent nisi-prius cases of Gray v. Sill, 13
Weekly Notes of Cases, 59, and Ross v. Brown, 7 C. C. Rep.
[Pa.], 142.

In 1840, the territorial supreme court of Wisconsin
decided, in Doty v. Strong, 1 Pin., 84, that the im-
munity from arrest guaranteed to members of congress
by the federal constitution included also exemption from
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the service of ordinary civil process, and applied to a dele-
gate from that territory. The writer of the opinion states
that the only “authority” which he has been able to find
on the subject, is Geyer v. Irwin, 4 Dall. [U. 8.], 107,
which, as we have seen, did not involve or decide the
question at all. There was a dissenting opinion by the
chief justice. The following year, in Anderson v. Roun-
tree, 1 Pin, 115, the same court announced the
same construction of the territorial statute which ex-
empted members of the legislature from arrest. The opin-
ion is written by the same judge (Miller) as in Doty ».
Strong, and in the interval he seems to have found a refer-
ence to Bolton v. Martin, 1 Dall. [U. 8.], 296, which, as we
have seen, was based upon a misapprehension of Black-
stone’s Commentaries. Judge Miller does not appear even
to have seen a report of the case, but merely to have read a
reference to it in Story’s Commentaries on the Constitu-
tion. The construction of the word “arrest,” so as to in-
clude the service of summons, seems to be peculiar to this
territorial court and to be without support elsewhere.
Judge Cooley (Constitutional Limitations [5th ed.], p.
161, note) says that exemption from arrest is not vio-
lated by the service of citations or declarations in civil
cases. That the construction was a strained and wun-
natural one, not likely to endure the test of time, seems
to have been recognized even then in Wisconsin; for
when the state was admitted, seven years later, the framers
of its constitution appear to have thought it necessary, in
order to make it the law of that jurisdiction, to insert in
that instrument an express provision that members of
the legislature should not “be subject to any civil process
during the session.” Constitution, Wisconsin, art. 4, sec.
15. In Miner v. Markham, 28 Fed. Rep., 387, the circuit
court sitting in Wisconsin decided that a member of con-
gress was privileged from service of a summons while
on the way to the seat of government. The court conceded
that the cases were not harmonious, but adopted the state
court’s construction, which had existed from territorial
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times, and which, as we have just seen, was embodied in
the first constitution.

The foregoing are all of the cases which’'we have been
able to find, either from the aid of the briefs of counsel or
otherwise, which lend any support to the doctrine that a
legislator is privileged from the service of a summons. It
will be seen that there is among them only one court (and
that a territorial one) of last resort which has actually so
decided, that its conclusion was reached with little or no
opportunity for investigation of the authorities, and that
its construction of the word “arrest” is unprecedented and
unsound. On the other hand, the doctrine that a member
of the legislature, like other citizens, is amenable to the
service of a summons, finds ample support in the au-
thorities.

In Catlett v. Morton, 4 Litt. [Ky.], 122, the court held
that despite the constitutional guaranty of privilege from
arrest, members of the legislature “are subject to the
execution of any other process, as other citizens are.” This
case was decided nearly eighteen years before the Wiscon-
sin cases above referred to, and though directly opposed to
their conclusions, is not noticed in either of them. The
doctrine was reaffirmed in Johnson v. Off utt, 4 Met. [Ky.],
19, though there had meanwhile been a change in the
statute.

In Gentry v. Griffith, 27 Tex., 461, a similar constitu-
tional guaranty was construed with similar conclusions,
and the court used the following language, which might
well be applied to the reasoning of the Wisconsin case:
«It would be difficult to distort any of these definitions
so as to make them applicable to the simple service of
citation, or giving notice to answer in a civil action.”

Rhodes v. Walsh, 55 Minn., 542, 23 L. R. A., 632, is also
an instructive case, where the court, in an able opinion,
“holds that there is no exemption from ordinary process for
members of the legislature. ‘

The Wisconsin decisions as to the immunity of mem-
bers of congress also seem to stand alone. The contrary
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was held in Merrick v. Giddings, McArthur & Mackey
[D. C.1, 55, and Howard v. Citizens’ Bank & Trust Co., 12
App. Cases [D. C.], 222, and exhaustive opinions are writ-
ten in both. In Bartlett v. Blair, 68 N. H., 232, the court,
while declining to construe the federal constitution in
advance of an adjudication by the supreme court, refused
to quash the service of a writ at the residence of a member
of congress’ who was absent in attendance upon a session
of that body.

But if the weight of authority were not so pronounced
as it thus appears to be and we felt at liberty to adopt the
rule announced in the Pennsylvania and Wisconsin cases,
we could not even then find sufficient support for plaintiff
in error’s contention that, though amenable to civil pro-
cess, it could only be served upon him in his home county.
None of the cases relied upon by him and none of those
above reviewed so hold ; nor do they, in our view, lend any
support to his theory of the case. So far as they touch
the question at all, they decide that the legislator is abso-
lutely privileged from service,—not that he is privileged
in one place and amenable in another. Thus in Gray v.
Sill, 13 Weekly Notes of Cases, 59, the member was served
while at home during the recess of the legislature. Under
the rule contended for by plaintiff in error this would
have been a valid service; but it was not so held.” We see
no room for any middle ground between the Pennsyl-
vania and Wisconsin cases on the one hand and the au-
thorities elsewhere on the other. Either the member is
exempt from service or he is not. And if he is not exempt,
he is amenable to the provisions of section 60 of the Code,
which, as always construed, authorizes him to be sum-
moned in any county where he may be found. Moreover,
we think that not only do the authorities relied on by
plaintiff in error fail to assist him in his precise conten-
tion, but that also some of the authorities above referred
to decide the exact point against him. Johnson v. Offutt,
4 Met. [Ky.], 19, is declared in plaintiff in error’s reply
brief to involve “nothing but whether the constitution
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prevents any suit anywhere against a member of the legis-
lature.” But as we read the case it involves an additional
point, and that the precise one which plaintiff in error
urges here. The defendant in that case was served in
Franklin county, wherein is situated Frankfort, the seat
of government, and defendant, in the language of the
opinion, “moved to quash the service of summons, upon
proof that he was a citizen and resident of Scott county,
and representing that county as a member of the house of
representatives when the suit was brought, and the sum-
mons served and at the time of said motion, and that the
legislature was then in session.” This was the identical
course pursued by plaintiff in error in the case before us,
except that he could not show, as did the defendant in the
case cited, that the legislature was in session at the time of
the service. The overruling of his motion seems to us to
determine the question which plaintiff in error raises
here. Again, in Rhodes v. Walsh, 55 Minn., 542, the de-
fendants were members of the legislature from various
counties in Minnesota. The action was brought against
them at St. Paul, in Ramsey county, during the session of
the legislature, and each defendant sought to quash the
service. It is true that it does not appear that any of
these defendants conceded that they might have been
served in their home counties, but there was quite as much
room for the contention as exists here, and if there had
been any support in the authorities for such a distinction,
it seems not a little singular that the point was not sug-
gested either in argument or opinion.

In all our search we have found but one jurisdiction
where the precise rule contended for by plaintiff in error
obtains, and that is in Ohio, where it exists by virtue of
the following section of the Code: “A member of the
senate or house of representatives, or an officer of either
branch of the general assembly, shall be privileged from
answering to any suit which may be instituted against him
in a county other than the one in which he resides, upon a
caunse of action which accrued ten days before the first
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day of the session of the general assembly of which he is
an officer or a member; and all proceedings in actions to
which any such person is a party shall be stayed during
such session, and during the time necessarily employed in
going thereto and returning therefrom.” Bates, Annotated
Revised Statutes of Ohio, sec. 5031. In pursuance of an
earlier but similar statute, one of the nisi-prius courts of
Ohio held, in Orth v. McCook, 2 Ohio Dec., 624, 4 West.
Law Month., 215, that a member of the legislature could
not be served at the seat of government, even though
joined with other defendants who were served at their
homes.  As our own Code was borrowed from Ohio, the
omission of the section above quoted seems doubly sig-
nificant. We can not here establish by judicial decision a
rule which appears to have required legislative enactment
in Ohio, especially when our own legislature has failed to
adopt. it.

But it is urged in plaintiff in error’s briefs that the
exemption of legislators rests upon grounds analogous to
those which afford immunity to witnesses and suitors .
while in attendance upon judicial proceedings, and that
consideratious of public policy require us to adopt the
same rule as to legislators. The immunity of witnesses in
such cases is, in this state, expressly provided by statute.
Code of Civil Procedure, sec. 363. So the immunity of suit-
ors constitutes an ancient and well-recognized rule of the
common law. In Colev. Hawlkins, 2 Strange [Eng.], 1094,
decided in 1738, it was held to be contempt to serve a suitor
with process while he was in attendance upon a cause, and
the court said: “The privilege was designed * * * +to
prevent any interruption of the business of the court.” This
is probably not the earliest case on the subject but it illus-
trates the antiquity of the rule, which appears to prevail
in all jurisdictions where the common law is in force.
See Palmer v. Rowan, 21 Nebr., 452. But the doctrine has
never, so far as we are able to find, been extended to legis-
lators. Even in the two jurisdictions where the immunity
of legislators from the service of summons has been de-
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clared, it rests upon grounds entirely different from their
supposed analogy to parties and witnesses. Indeel, while
we are cited to Jacobson v. Hosmer, 76 Mich., 234, on the
point that a party has a right to be sued at his own domi-
cile, if we were to adopt strictly the Michigan rule and
construe plaintiff in error’s rights according to the analogy
of parties, we would be obliged to hold that he was not in
any event exempt from service while merely waiting for
the legislative session to begin; for in that state a party
is amenable to service while waiting for his case to be
called. Cease v. Rorabacher, 15 Mich., 537. Moreover, if
we were, by judicial legislation, to extend to senators and
representatives that exemption from the service of sum-
mons which is enjoyed by parties and witnesses, we would
he logically bound by the same reasons and arguments to
oxtend it also to the executive branch. In this state that
department consists of eight officers (Constitution, art. 5,
sec. 1), who remain at the seat of government at least two,
and often four, years. Are we to hold, then, that each of
these officials is exempt from the service of summons in
the county where he is usually found during all of this
period? And if we extend the doctrine at all, why should
we stop with state officers? Why do not the arguments
made as to legislators apply with equal force to local ex-
ecutive officers, like sheriffs? Are not such officials en-
titled, to the same extent as members of the legislature, to
immunity from civil process while attending to the public
business outside of their own counties?

We do not say that it would not be desirable to adopt
such a rule for all public servants. We are simply point-
ing out that no such rule exists, either at common law or
by statute. But it may well be doubted whether the half-
way doctrine contended for by plaintiff in error would at
all meet the objection urged against the policy of allowing
service upon legislators during the session. The objection
usually made is that it diverts the attention of the mem-
ber from legislative business to private matters. And this
would be equally true if service were allowed at home.
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Indeed, the distraction would seem to be less in the case
of an action pending at the seat of government where the
member could give it some attention without necessarily
absenting himself from the legislative session. And, as
was well said in Catlett v. Morton, 4 Litt. [Ky.], 122,
124: “It has been argued that considerable inconvenience
might result from this doctrine to the members of the
general assembly, because thereby they might be compelled
to litigate their controversies at the capital, instead of in
their proper counties. It may be replied, that every cit-
izen who visits Frankfort, and all the other officers of
government who do not reside here, are liable to the same
inconvenience.”

But, if the legislature deems it for the best interests
of the state to exempt its members from the service of
summons at the seat nf government during its sessions,
the remedy is entirely in its hands. It may enact into
law the rule contended for by plaintiff in error with-
out the aid or consent of either of the co-ordinate branches
of the government, and its action in this regard would be
legitimate and proper. But for us to announce that rule
in advance of such action, and in the face of the authorities
above reviewed, would, it seems to us, be little short of
revolutionary. We therefore recommend that the judg-
ment be affirmed.

Hastines and KirkpATRICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

Nore.—Constitution—Privilege—Dubois Case.—In Greenleaf v. People’s
Bank, 133 N. Car. (1903), 292, 300, Chief Justice Walter Clark, dis-
cussing a question similar to that involved in the principal case,
says: “The numerous and uniform authorities that such privilege
from arrest does not exempt from service of process without arrest
are collected in a very recent and able opinion (1903) in Berlet v.
Weary [Nebr.], 60 L. R. A., 609.”

The state constitution provides: *Members of the legislature in
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all cases except treason, felony or breach of the peace, shall be
privileged from arrest during the session of the legislature, and for
fifteen days next before the commencement and after the termina-
tion thereof.” Art. 3, sec. 12. MAXWELL, J., in construing the fore-
going, said: “A constitution, like a contract or statute, must be

s construed together and every part thereof given effect if possible.
The provision of the constitution is merely a re-enactment of the
common law, The privilege of the member is not the privilege of
the house merely, but of the people, and is conferred to enable him
to discharge the trust confided to him by his constituents. In other
words, the privilege is conferred to enable the member to discharge
his legislative duties. Where, however, the constitution has imposed
on the member purely ministerial duties, this exemption does not
apply. These duties are to be performed at the beginning of the
session, so that the parties elected may enter upon ithe duties of
their respective offices and the people have the benefit of their serv-
ices, The presumption is that the legislature will perform its duty,
and declare the result.* But suppose, through a mistake of the law,
it should not perform its duty in that regard; is there no remedy
either on behalf of the persons elected to office or of the public?
If not, then the boast of the common law that here is no wrong
without a remedy is without foundation.” State v. Elder, 31 Nebr.,
169, 184.

See the comments of Frank N. Prout, attorney general, upon this
case, in the 64th Nebraska Reports, at pages 690 and 691.

In 1856 a case of homicide occurred in the District of Columbia
in the presence of the Dutch Minister Dubois. The slayer was in-
dicted. The attorney for the government deemed M. Dubois’ testi-
mony mnecessary for a conviction. The minister was privileged.
William L. Marcy, the then secretary of state, requested him to
appear at the trial. But, after consultation with the other ministers,
Dubois refused to appear. Mr. Marcy thereupon instructed the
['nited States minister at the Hague to bring the matter to the at-
1ention cf the government of the Netherlands. This having been done,
the Holland government declined to authorize M. Dubois to appear
as a witness, but consented that he might give an ex-parte declara-
tion under oath, but out of court. M. Dubois then addressed a note
to Mr. Marcy offering to make a statement at the Department of
State, but refusing to submit to cross-examination. This was, of
course, useless and incompetent under the sixth amendment to the
constitution of the United States. There is a good and sufficient
reason for not subjecting certain public functionaries to the annoy-
ance of judicial process. But the conduct of M. Dubois appears to
have been hardly less than outrageous.

Courts will not take judicial notice of the privilege of a member
of the legislature. As it may be waived, it must be claimed; and it
can only be claimed by plea or motion made or tendered at the
proper time. Where a member has allowed a judgment to be ren-

*0f the state election of ;(ecutive officers.
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dered against him during the existence of his privilege, and during
the proceeding has sought no abatement or suspension, he can not
be allowed the writ of coram nobis to reverse such judgment. Prentis
v. Commonwealth, 5 Randolph {Va.], 697, 16 Am. Dec., 782.

It is not trespass to arrest a person privileged from arrest. 1
Cooley, Constitutional Limitations [6th ed.], 161, note.—W. F. B.

@

MuyUTUAL BBNEFIT LIFB INSURANCE COMPANY, APPHLLBE,
v. JoEN H. DANIELS ET AL., APPELLANTS.

F1LED JANUARY 8, 1903. No. 12,396.
Commissioner’s opinion, Department No. 1.

1. Promissory Note: EXTENSION OF PAYMENT: RATE OF INTEREST.
_Where a note provides for ten per cent. interest after maturity.
and an extension agreement is entered into between the maker
and holder, extending the time of payment and providing for
six per cent. interest thereon during the period of extension,
after the expiration of the period of extension, the note will
again draw interest at ten per cent.

2. Mortgage: FORECLOSURE: 'L'axEs. Where, in the foreclosure of
a mortgage, plaintiff prays judgment for taxes by him paid for
the protection of his security, and offers in evidence tax re-
ceipts for the sums so paid, such receipts are prima-facie evi-
dence of the payments of such taxes.

AppBAL from the district court for Douglas county.
Foreclosure of mortgage. Heard below before FAwcCETT,
J. Judgment for plaintiff. 4firmed.

Charles W. Haller, for appellants,
Warren Switeler and Charles C. St. Clair, contra.

KIRKPATRICK, C.

This is an appeal from the judgment of the district
court for Douglas county in an action brought by the
Mutual Benefit Life Insurance Company against John H.
Daniels and Eliza F. Daniels and others upon a note and
mortgage. There was judgment for plaintiff and de-
fendants appeal. The facts in the case need be but briefly

Syllabus by court; catch-words by editor.
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stated: On September 1, 1890, appellants, being husband
and wife, made and delivered to one William B. Meikle, to
whom they were indebted, their promissory note in the
sum of $3,000, agreeing therein to pay Meikle $3,000 Sep-
tember 1, 1895, with interest from date till paid at six per
cent., payable semi-annually. A mortgage was executed
upon certain property to secure the note. Among the con-
ditions of the mortgage was one requiring appellants to
pay all taxes and assessments against the property, and in
their default so to do, the mortgagee might pay the same
and recover the amount from appellants with interest at
ten per cent. The mortgage was filed September 13, 1890,
and on or about September 11, 1890, appellee became the
owner thereof and of the note by purchase from Meikle.
In addition to the facts above stated the court found that
on January 31, 1891, appellee paid taxes and assessments
which had been levied, but unpaid, upon the premises,
amounting to $412.68. There was an agreement in the
note that the principal sum should bear interest after
maturity at the rate of ten per cent. per annum. An ex-
tension agreement was entered into between appellants
and -appellee September 23, 1895, in which appellants
agreed to pay the principal sum September 1, 1900, “and
also tlre interest thereon at the rate of six per cent. per
annum, in semi-annual payments, during said period of
extension, according to the tenor and effect of the exten-
sion coupons hereto attached.” Receipts from the city
treasurer for taxes paid were introduced by appellee, show-
ing payment for the sums claimed on account of taxes.
Appellants had defaulted in the payment of taxes. The
court found that there was due to appellee on the mortgage
indebtedness $3,294.16, and for taxes paid $423.68, or a
total of $3,717.84, with interest at the rate of ten per cent.
from the 6th day of May, 1901.

Appellants contend that the judgment of the court if
wrong in allowing an interest of ten per cent. on the
principal sam of the loan, basing this contention upon the
theory that the interest rate must be controlled by the new
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agreement,—the extension agreement of September 13,
1895,—which, it is said, does not provide for interest at
ten per cent. on the principal under any circumstances.
We do not think the decree vulnerable for the reason
stated. The agreement was for “interest thereon [the
principal sum] at the rate of six per cent. per annum in
semi-annual payments during said term of extension.”
The intention of the parties to this contract is plain,
namely, that during the period of extension, granted under
agreement, the provision in the antecedent agreement for
ten per cent. upon principal after default should be in-
operative; and it must be assumed that it was intended
that after default occurring upon the expiration of the
extension period, the principal should drawn interest at
ten per cent. In other words, the extension agreement had
for its sole purpose the postponement of the date of ma-
turity of the original contract.

In North v. Walker, 66 Mo., 453, it is said: “Where a
note called for ten per cent. interest after maturity, and
the time of payment was extended by agreement for a cer-
tain time at the rate of nine per cent., held, that after the
expiration of the extended time the note would bear in-
terest at the rate of ten per cent.” )

It does not appear from the agreement under considera-
tion that the parties understood or intended that the rate
of six per cent. during the extension should extend be-
yond that period, when construed in connection with the
subsisting contract when the extension was granted.

Appellants say that the court should not have allowed
anything for alleged taxes and assessments paid by ap-
pellee, because the only proof in the record is the tax re-
ceipts of the treasurer. In Ure v. Reichenberg, 63 Nebr.,
899, it is held that receipts for taxes, prior and subse-
quent, paid on certificate of tax sale, are prima-facie evi-
dence of the validity of such taxes. But whether the tax
receipt in the hands of a mortgagee is ordinarily presump-
tive evidence of the regularity of the taxes paid is not ex-
pressly determined therein. This question, however, seems
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not necessary to a decision of the question here under con-
sideration. In the case at bar the mortgage contains pro-
visions in the language following: “First party to pay all
taxes and assessments now due or which may become due
on said premises before the same become delinquent. oo
And should said party of the first part neglect or fail to
pay said taxes or assessments * * * said party of the
second part, his heirs, successors or assigns may do so,
and recover of the party of the first part the amount paid
therefor with interest at the rate of ten per cent. per ann.
and this mortgage shall stand as security therefor.”
Under the terms of this mortgage it became the duty of
the mortgagors to pay the taxes assessed upon the prop-
erty at their maturity or before, and failing, the mort-
gagee was expressly authorized to do so, and recover, with
ten per cent., upon foreclosure. We think appellee had a
right under this agreement to pay the taxes which were
due, and having done so, a receipt of the treasurer was
sufficient to establish prima facie the validity of the taxes
and the amount paid and the right of the mortgagee to
recover therefor. The rule is settled that a receipt for
money is ordinarily prima-facie evidence of its payment,
and we are unable to see why the rule should not be ap-
plied to the payments. of taxes made by a mortgagee for
the protection of his security.

Appeliee failed to introduce any evidence tending to
overthrow the presumption that the taxes were paid as
alleged and that the taxes were valid, and it follows that
the trial court’s judgment is right, and it is recommended
that the same be affirmed.

Hastines and LoBINGIER, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.
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FRANK CINFEL V. W. J. MALENA ET AL
FILED JANUARY 8, 1903. No. 12,453,
Commissioner’s opinion, Department No. 2.

1. Partnership Property: REPLEVIN. The joint owners of partner-
ship property, being all jolned as plaintiffs, can maintain re-
plevin to recover the possession of their personal property,
against a stranger who claims an interest therein and detains .
it from the possession of any one of them. ;

2. Replevin: AcTioN: DisMssAL: BAR. The commencement of a
suit in replevin which was immediately dismissed without preju-
dice, and the property in question returned to the officer, to be
delivered by him to the defendant, will not operate as a bar to
the bringing of a subsequent action.

3. : H : - In such a case the property wili
not be considered to have been in plaintiff’s possession at the
time the subsequent action was commenced.

4. Conflicting Evidence. The verdict of a jury based on conflicting
evidence will not be set aside unless we can say, upon an ex-
amination of all of the testimony, that it is clearly wrong.

§. Joint Action in Replevin. Where a joint owner of Personal prop-
erty who, without being comsulted by the others, is made a
plaintiff with them jointly in an action in replevin to recover
the possession thereof, makes no objection to the use of his
name in the prosecution of the suit, the defendant can not
object for him, and thus defeat the action.

ERrroRr from the distriet court for Stanton county. Re-
plevin action, commenced originally in county court. Tried
below before Graves, J. Judgment for plaintiffs. Af-
firmed.

William Wallace Young and George A. Eberly, for plain-
tiff in error. .

John A. Ehrhardt, contra.

Barnss, O.

This action was originally commenced in the county
court of Stanton county, by W. J. Malena, Frank Trojan
“and Joseph Kabas, who claimed to be joint owners of a

Syllabus by court; catch-words by editor,
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certain threshing machine and horse power, to recover the
immediate possession thereof from Frank Cinfel and
others. From a judgment of the county court an appeal
was taken to the district court, and the cause was there
tried to a jury. The result of the trial was a verdict in
favor of the plaintiffs, and judgment was entered thereon.
From that judgment the defendant Frank Cinfel prose-
cutes error to this court.

The claims of the respective parties, and facts developed
upon the trial, are substantially as follows: It was
claimed on the part of the plaintiffs in the court below
that on the 20th of June, 1897, Joseph Malena, the father
of the plaintiff W. J. Malena, together with one John
Kabas and one Anton Cinfel, purchased the threshing
machine and horse power in question in partnership, and
became the joint owners thereof, each owning a one-third
interest therein. It appears that these parties ran the
machine during that year, and the year following, and it
is contended that each of them received one-third of the
profits which accrued from its use. In 1898 Joseph Ma-
lena sold and conveyed his one-third interest therein to
his son, W. J. Malena, one of the plaintiffs in the court
below. It also appears that John Kabas, one of the original
purchasers of the machine, sold and conveyed his one-
third interest thercin to his son, Joseph Kabas, who is also
one of the plaintiffs in the lower court. It further appears
that in the month of May, 1899, the one-third interest in
the property, which it is claimed was owned by Anton
Cinfel, was sold under an execution issued on a judgment
of the district court for Stanton county against the said
Anton Cinfel and in favor of the Aultman-Taylor Ma-
chinery Company, and the same was purchased by Frank
Trojan,who thus became the other joint owner thereof. Itis
claimed that the plaintiffs in the court below in that man-
ner obtained their title to and ownership of the property
in question. A great dcal of testimony was introduced to
substantiate these claims, and we can say, after a careful
examination of the record and bill of exceptions herein,
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that they were sustained by sufficient evidence. On the
other hand, it was contended that at the time of the orig-
inal purchase of the property in question, John Kabas
bought a two-thirds interest therein, that the other one-
third was purchased by Joseph Malena, and that Anton
Cinfel never had any interest therein. It was further
claimed that John Kabas sold and conveyed one-half of his
interest in the property to Frank Cinfel, who is his son-in-
law, for the sum of $125, on the 23d day of August, 1898.
It appears that Frank Cinfel did not take possession of
the property, or make any claim to his alleged one-third
of it, during that year; that at the end of the threshing
season the machine was stored in a shed on the premises
of Joseph Malena, which was constructed out of material
purchased and paid for by Malena, Kabas, and Anton
Cinfel. Tt was further shown by the testimony that at the
beginning of the threshing season in 1899, W. J. Malena,
Frank Trojan and Joseph Kabas jointly took possession
of the machine and commmenced work with it. After thresh-
ing some days Frank Cinfel sent word to his brother-in-
law, Joseph Kabas, to come over and do his threshing.
Thereupon the machine was moved to the premises oc-
cupied by I'rank Cinfel, who informed them that he was
not quite ready to thresh. The machine was left there on
his premises for two or three days, during which time it
rained, and the weather was unsuitable for threshing, and
when Frank Trojan went to the premises to begin work
he found the machine running, and was told that Frank
Cinfel claimed to be the owner of a one-third interest
therein. Cinfel excluded Trojan from the use of the ma-
chine, and refused to deliver the possession of it to him
and the other joint owners thereof. Thereupon a suit was
commenced in the county court to recover possession of the
property, but upon finding that there was a defect of par-
ties, the action was dismissed, and the property returned
by the officer and others to the possession of Frank Cinfel,
and was placed on his premises where it was situated be-

fore the commencement of the action. This action was
13
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afterwards commenced in the name of W. J. Malena,
Frank Trojan and Joseph Kabas, as plaintiffs, against
Frank Cinfel and others, defendants. It is impossible to
quote the testimony or to give even a summary statement
of it, because it is very volumindus. It is sufficient to say
that the evidence was conflicting on the questions in dis-
pute, but was amply sufficient to sustain the findings of the
jury, which necessarily included the fact of the former
ownership of one-third of the property by Anton Cinfel,
the fact of the sale of his interest to Frank Trojan, and the
further fact that Frank Cinfel had no interest whatever
therein.

1. It is first contended by the plaintiff in error that the
defendants were mistaken in their remedy; that an action
in replevin would not lie to determine the right of pos-
session to and the ownership of an undivided one-third
interest in the property in question. It must be conceded
that a partner or joint owner of personal property can not
maintain replevin against his copartner, or another joint
owner, to recover his undivided interest therein. This case,
however, is not within that rule. This is a suit where all
of the partners or joint owners of the property seek to ob-
tain the possession of the whole of it from one whom they
allege is a stranger and has no interest therein. Such an
action can be maintained. Cobbey, Replevin, sec. 227.
Indeed, no good reason can be found why such action in
replevin will not lie. If the plaintiffs establish their joint
ownership, and the fact that they are entitled to the im-
mediate possession of the property, they will recover;
while, on the other hand, if the defendant shows that he is
the owner of the part interest therein, which is claimed by
him, he will defeat the plaintiffs’ action. We hold that
plaintiffs in the court below did not mistake their remedy,
and their action was properly maintained.

2. Counsel for the plaintiff in error contends that when
this action was commenced in the county court of Stanton
county the property in question was in plaintiffs’ posses-
sion, and for that reason replevin would not lie. 'We have
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examined the evidence upon that question and find that it
discloses, beyond question, that the former action in re-
plevin was dismissed and the property was returned to
the actual possession of the plaintiff in error. In fact, it
was taken back to his premises and was placed by the
officer, and the others in charge of it, exactly where it was
found when they took it. They thereupon demanded the
possession of it from him and he refused to deliver it to
them. This much he admits in his own testimony. But
even if this were not the fact, when the former replevin
action was dismissed and the property was turned back to
the sheriff to be delivered to the defendant therein, from
that moment he was in constructive possession of it, and
replevin would lie. Teeple v. Dickey, 94 Ind., 124; Lou-
thain v. Fitzer, 78 Ind., 449; Hadley v. Hadley, 82 Ind., 75;
Walbridge v. Shaw, 7 Cush, [Mass.], 560. The contention
of plaintiff in error upon that point can not be sustained.

3. It is claimed that the verdict in this case is not
sustained by the evidence. As we have said in the state-
ment of the case, for want of space we are unable to quote
the testimony or any considerable portion of it. An ex-
amination of the bill of exceptions shows us that the evi-
dence was conflicting as to whether or not Frank Cinfel
had any interest in the property. The preponderance of
the evidenee was against him. In fact, the jury would not
have been justified in returning any other verdict. It
appears beyond question that Anton Cinfel was the owner
of one-third of the property in question at the time it was
sold under the execution hereinbefore mentioned. It
seems to be equally well established that Frank Cinfel,
who was a relative of his, entered into an arrangement
with his father-in-law, John Kabas, and Anton to cover up
Anton’s interest in the property. For that purpose John
Kabas claimed that when the property was bought he
owned two-thirds of it, and sold one-third of it to Frank,
and that Anton never had any interest therein. While
these three parties testified to that fact in substance, yet
the testimony of the other witnesses and the facts and cir-
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cumstances surrounding the transaction fairly over-
whelmed them, and expored the falsity of their claim. The
jury having deterinined this question upon conflicting evi-
dence, the verdict should not be set aside. :

4. Lastly, it is claimed that the action could not be
maintained because Joseph Kabas was an unwilling plain-
tiff. It is sufficient to say in answer to this contention
that Joseph was made a party plaintiff, and made no com-
plaint in relation to it. He seems to have been somewhat
indifferent in the matter; so much so that he did not ask
to be discharged by the court. Neither did he make any
application to be indemnuified against the costs of the ac-
tion, as he might have done if he so desired. Hisg testi-
mony upon that question is as follows:

Q. Did they ever ask you if they could use your name?

A. No, sir, they did not.

Q. Did you ever tell them they could use your name as
a party plaintiff?

A. No, sir.
Cross-examined by Mr. Ehrhardt:
Q. Did you ever tell them they could not use your name?
A. No, sir.
Q. You never said anything to them about it?
A. No, sir.
Q. You never said anything to Frank Trojan and W.

J. Malena about using your name in that lawsuit?

A. No, sir.

Joseph Kabas having been properly made a plaintiff
in the action, and having himself taken no exceptions
thereto, the defendant could not avail himself of the in-
difference or lack of interest in the matter exhibited by
him. This disposes also of the assignment that the court
erred in sustaining an objection to a question propounded
to Frank Trojan, by which it was sought to show that
Joseph Kabas wanted the property left with Frank Cinfel.
No particular objections are made to the instructions in
this case, or any of the other matters that transpired upon
the trial. The case appears to have been fairly tried. The
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verdict of the jury is a just one, and it being fully sustained
by the evidence, we recommend that the judgment of the
district court be affirmed.

OrpaAM and Pouxp, CC,, concur.
By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is
AFFIRMED.

F. C. AUSTIN MANUFACTURING COMPANY V. COUNTY OF
COLFAX,
FILED JANUARY 8, 1803. No. 12,491.
Commissioner’s opinion, Department No. 2.

1. Action for Goods: PURCHASE PRICE: DELIVERY: PROFFER OF DE-
LIVERY. No action can be maintained for the purchase price of
goods, unless a delivery or & proifer of the delivery of the same
is alleged and proved.

2. Indebtedness: CoUNTY: CONTRACT: CURRENT YEAR: TAX LEVIED.
It is unlawful for the county board of any county in this state
to make any contracts for or incur any indebtedness against the
county in excess of the tax levied for county expenses during
the current year.

ErroR from the district court for Colfax county. Ac-
tion for goods sold and delivered. Tried below before Hor-
LENBECK, J. Judgment for defendant. Afirmed.

George W. Wertz, for plaintiff in error.
George H. Thomas, contra.

OLpHAM, C.

This was a suit to recover from the county of Colfax
the sum of $1,200 for the purchase price of a road grader.
The account was originally filed with the board of county
commissioners and rejected by such board. An appeal was
taken from the order of the board to the district court.
New pleadings were filed. A jury was waived, and tbe

Syllabus by court; catch-words by editor.
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case submitted to the court. The issues were found in
favor of the defendant county, and plaintiff brings error
to this court.

The facts underlying this controversy, briefly stated, are
that in March, 1896, the members of the board of county
commissioners of Colfax county entered into a contract
with the plaintiff for the delivery on trial of a road grader
for the agreed price of $1,200; $200 of which was to be
taken by plaintiff in exchange for old graders then owned
by the county, and $1,000 was to be paid in three payments
from the tax levies of 1897, 1898 and 1899. In pursuance
of this alleged contract, a road grader was sent to plain-
tiff’s agent for the purpose of making the trial; but it
appears from the evidence that the board of county com-
missioners was restrained from taking any part in this
test by an injunction of the district court at the suit of
some taxpayer. Just what disposition was finally made
of this injunction we are not fully informed. In any event,
no test of the road grader was ever had, and there is no
evidence in the record tending to show either an actual or
proffered delivery of the road grader to the defendant
county. It is elementary that plaintiff would not be en-
titled to recover for the purchase price of the machine
without a delivery or a proffered delivery of it to the
county.

Tt further appears from the record that at the time this
alleged contract was entered into the levy for the year 1895
had been wholly and entirely exhausted, and there was no
cash on hand against which warrants could be drawn for
the purpose of paying for the machine. The alleged con-
tract was therefore an attempt to escape the limitations
imposed upon the power of the board of county commis-
sioners by section 34, article 1, chapter 18, Compiled
Statutes,* and particularly that portion thereof which says
that it shall not “make any contracts for or to incur any
indebtedness against the county, in excess of the tax levied
for county expense during the current year, nor shall any

#Cobbey’s Annotated Statutes, sec. 4452,
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expenditure be made or indebtedness be contracted to be
paid out of any of the funds of said county in excess of the
amount levied for said fund.”

It follows that for either of the above reasons the judg-
ment of the district court should be affirmed. e so rec-
ommend.

Barxks and Pounp, CC., concur.

By the Court: For the reasons'given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

LuserTA J. SOLT ET AL., APPELLEES, V. LEWIS C. ANDERSON,
APPELLANT.

FILED JANUARY 8, 1903. No. 9,457.
Commissioner’s opinion, Department No. 2.

1. Judgment: PLREADINGS: RECORD: LKRROR. A judgment must be
in accordance with the pleadings and record as a whole; and
if the plaintiff’s pleadings, taken together, show that he is not
entitled to recover, a judgment in his favor is erroneous,
though it would be sustained by the petition and answer.

2. Real Estate: SALE: CONVERSION: HOMESTEAD: EXCEPTION: VENDOR’S
INTEREST: PERSONAL REPRESENTATIVE: LEGAL TITLE: SECURITY.
As a sale of real property is in equity a conversion of the land
into money, except in case of a homestead, the vendor’s in-
terest passes to his personal representative on his death, and
the legal title is considered to be held as security for payment
of the purchase money.

3. Personal Representative: RIGHT OF ACTION: SPECIFIC PER-
FORMANCE. The personal representative of a deceased vendor
may maintain a suit for specific performance of the contract
under section 335a, chapter 23, Compiled Statutes, 1901.%

4. Homestead: PERSONAL REPRESENTATIVE: ALLEGATIONS: IfRAUD
AND CorLLusioN. Unless the property is a homestead, the al-
legations of the personal representative in such a suit, at least
in the absence of fraud and collusion, are binding upon all per-
sons interested in the estate.

5. Allegation of Personal Representative. An allegation by a per-
sonal representative in such a suit that the property is a home-

Syllabus by court; catch-words by editor.
* Cobbey’s Annotated Statutes, sec. 5185.
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stead, is for the benefit of the heirs and can not be said to
prejudice them.

6. Character of Purchase Money. Ordinarily, the purchase money

recovered in such a suit is personalty and is to be distributed

. as such; but where the land in question is a homestead, so that

the proceeds would stand as exempt and in lieu of the land,

the purchase money, not exceeding $2,000, is not to be regarded

as personalty, but should be turned over to those to whom the
homestead would have descended by operation of law.

7. Heirs at Law: PARTIES: DECREE: PERSONAL REPRESENTATIVE:
RECOVERY OF PURCHASE MONEY. In such case, as the statute
requires the heirs at law to be made parties, the decree should
provide that they, and not the personal representative, recover
the purchase money.

8. Homestead: CONTRACT FOR SALE: VENDOR: WITHDRAWAL BEFORE
ExrcuTioN AND DELIVERY. The vendor in a_contract for sale
of a homestead which has not been acknowledged properly,
may withdraw at any time before a deed has been executed
and delivered, or the homestead right abandoned pursuant
thereto.

9. : : : : DEATH BEFORE ABANDONMENT:
RigcHTS OF VEXDOR'S SucceEssors. If he dies before conveyance
or abandonment of the homestead pursuant to the contract,
those who succeed to his rights under the statute may refuse
to complete the sale.

10. : : : : : : MiNors. In case
such persons or some of them are minors, it would seem that
there is mo way in which such a contract can be carried out.
Hence it seems that specitic performance of a contract to con-
vey a hemestead, not properly executed and acknowledged,
will not be granted at suit of either party.

11. Admission in Answer. Admission in an answer that a contraet
for the sale of land was “executed,” in the absence of anything
to restrict the meaning of that term, admits that it was duly
acknowledged when acknowledgment was necessary to make
the contract valid and enforceable.

12. Meaning of “Executed.” But the meaning to be given the term
“executed” may be restricted by the context, and will then
cover such acts as the pleader obviously intended to refer to.

REHEARING of case reported in 63 Nebr., 734.

APPEAL from the district court for Hamilton county.
Action by administratrix to enforce specific performance
of contract made with her intestate. Heard below before
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SEDGWICK, J. Judgment for plaintiff. Judgment below
reversed and dismisscd.

John M. Day, for appellant.

Hon. Eugene J. Hainer, J. H. Smith and Daniel A. Sco-
wll, contra.

Pounp, C.

This cause has given the court a great deal of trouble,
because of the condition of the pleadings and the many
questions to which the peculiar course by which the issues
were made up has given rise. Briefly restated, the case is
this: Lusetta Solt, widow and administratrix of Jacob
Solt, brought this suit against Anderson, jeining the heirs
at law of the intestate, as required by section 335a,* chap-
ter 23, Compiled Statutes, setting up a contract “entered
into” between said Jacob Solt, in his lifetime, and said
Anderson, for the sale of certain land held by Solt, and
praying for specific performance thereof. Nothing ap-
pears in the petition to show whether the contract was or
was not acknowledged, and the copy attached shows noth-
ing beyond signature and witnesses. Anderson answered,
admitting due “execution” of the contract, and setting up,
together with several other defenses not now material, that
a perfect title could not be given because of certain judg-
ment liens. Replying to this, the plaintiff alleged that the
property was the homestead of said Jacob Solt and was
not subject thereto. Upon trial on these pleadings, a de-
cree of specific performance was rendered, awarding the
money to the widow and heirs at law of the vendor. Irom
this decree Anderson appeals.

The questions argued arise solely upon the pleadings.
Appellant contends that the plaintiff’s pleadings show
that the land was a homestead and that the contract for
sale thereof was not acknowledged, by reason whereof
plaintiff is not entitled to specific performance. He con-
tends also that the decree awarding specific performance

*Cobbey’s Annotated Statutes, sec. 5185.
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.

and giving the purchase money to the widow and heirs at
law is at variance with itself under the pleadings, since, if
the property was not a homestead, so that an unacknowl-
edged contract for conveyance nmiay be enforced specifi-
cally, the purchase money belongs to the personal repre-
sentative, and is liable for the vendor’s debts, while if the
purchase money is for the widow and children, and not
for the personal representative, it can only be because the
property was a homestead, as alleged in the reply, which
would bar specific performance unless the contract was
properly acknowledged. The appellee contends that the
reply stands as denied, and, in the absence of any proof
that the land was in tiruth a homestead, is not to be taken
as establishing that fact; that the allegations of the reply
can not bind the heirs who are defendants and the parties
who recover the purchase money; that the homestead right
is solely for the benefit of those entitled thereto, and if
they choose to waive it they should have specific perform-
ance, though not bound absolutely by the contract of sale;
and that the failure of the petition to allege that the con-
tract was acknowledged is cured by admissions in the
answer which, it is claimed, admit such to have been the
fact.

So long as the petition fails to show that the contract
was acknowledged, we think it clear that unless the petition
is aided from some other source, taken in connection with
the reply it will not sustain the decree. The judgment
must be in accord with the pleadings and record as a whole.
It is not rendered on the petition and answer only, but on
the plaintiff’s pleadings, those of the defendant, and the
findings of the court. Although the judgment would be
sustained by the petition and answer, it is erroneous if the
plaintift’s pleadings, taken together, show that she is not
entitled to recover, unless the defect is supplied in the
pleadings of the defendant. While the affirmative allega-
tions of a reply are deemed to be controverted, so that
they must be proved by plaintiff, and evidence in avoidance
or denial thereof on the part of the defendant is admissible,
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such allegations are as binding upon the plaintiff and as
much a part of the case made by his pleadings as allega-
tions of his petition traversed in the answer.

Whether the allegations in the pleadings of the personal
representative of a deceased vendor in a suit for specific
performance are binding upon the heirs and other persons
interested in the estate must depend upon whether the land
is or is not a homestead. The principle upon which such
cases turn is expressed in the maxim that equity regards
that as done which ought to have been done. Accordingly,
‘the interest of the estate of a deceased vendee in a con-
tract for sale of land is regarded as realty. Compiled
Statutes, ch. 23, sec. 94.* In like manner, as a sale of real
property is in equity a conversion of the land into money,
except in case of a homestead, the vendor’s interest passes
to his personal representative on his death, and the legal
title is considered to be held as security for payment of the
purchase money. Bender v. Luckenbach, 162 Pa. St., 18,
29 Atl. Rep., 295; Hydc v. Heller, 10 Wash., 586, 39 Pac.
Rep., 249. Accordingly, section 335a¢, chapter 23, Com-
piled Statutes, leaves it to the personal representative of
the deceased vendor to determine whether he will insist
upon specific performance by the vendee. This conflicts in
no way with In re Reed, 19 Nebr., 397, because the legal
title is in the heirs, subject to the vendee’s rights under
the contract, and the heirs, who have the full beneficial
ownership in case the contract is not enforceable, have a
real and substantial interest in a suit to enforce the con-
tract against the estate, in order to contest its validity.
Without regard to the character of the land, whether
homestead or not, the personal representative of a deceased
vendor may maintain a suit against the vendee for specific .
performance of the contract under section 335a, chapter
23, Compiled Statutes. The heirs or the persons entitled
to the homestead right in succession to the vendor are fully
protected by the requirement of the statute that they be
joined as parties defendant. If the property is not a home-

*Cobbey’s Annotated Statutes, sec. 4968.
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stead, the pnrchase morey recovered is personalty, and is
to be distributed as such. ¥ence the personal represent-
ative who is recovering for himself as such representative,
not merely bringing a suit, under provisions of the statute,
for the benefit of those entitled to the proceeds of a home-
stead with which the estate has no concern, must be able,
in the absence of fraud or collusion, to bind all persons in-
terested in the estate by the allegations of his pleadings.
On the other hand, where the land contracted to be sold is
a homestead, under the provisions of section 16, chapter
36, Compiled Statutes,* the purchase-money stands in lieu
of the homestead, as a fund wherewith to procure a new
home. Prugh v. Portsmouth Savings Bank, 48 Nebr., 414.
It is exempt from debts and liabilities of the estate, and
the personal representative has nothing to do with it.
Hence such money is not to be regarded as personalty,
but should be turned over to those to whom the home-
stead would descend by operation of law. In such
case the personal representative, by whom the action is to
be brought under the provisions of the statute, is a nominal
party only, and the real plaintiffs are those whom the
statute requires to bhe joined as defendants. An allegation
of the nominal plaintiff adverse to the interests of these
substantial parties in interest ought not to be held fatal
in case their pleadings make a proper case. But it must
be obvious that an allegation that the land is a homestead
is in reality a disclaimer by the personal representative of
substantial interest in a suit. It is for the benefit of the
heirs, since it makes the suit and its proceeds theirs, and
it can not be said to prejudice them.

In view of these principles, we think appellant’s con-
tention that the decrce is at variance with the pleadings
and with itself, in that it awards the purchase money to
the heirs and not to the administratrix, is not well taken.
The statute requires the heirs to be made parties, and if,
as the pleadings allege, the land was a homestead, it was
not merely permissible but proper that they, the substan-

% Cobbey’s Annotated Statutes, sec. 6215.
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tial parties in interest, to whom the money belonged,
should recover it, so long as they were in court. llad not
the pleadings shown the property to be a homestead, the
administratrix, to whom the money would have belonged,
should have recovered it; but as the record stands, the de-
cree follows the pleadings in this particular.

This brings us to the question whether specific perform-
ance can be awarded properly under the pleadings. With
respect to the contention of appellee that a vendor of a
homestead, who is not bound by the contract of sale, by
reason of its defective execution, may, if he choose, waive
a right intended solely for his benefit and have specific per-
formance, we agree in all things with the opinion of
HasTINGS, C., in Solt v. Anderson, 63 Nebr., 734. Not be-
ing bound by the contract, the vendor may withdraw at
any time before a deed has been executed and delivered,
or the homestead right abandoned pursuant thereto. If
the vendor dies before conveyance or abandonment of the
homestead pursuant to the contract, those who succeed to
his rights under the statute have the same power. They
are not bound by the contract, on account of its defective
execution, and unless they convey or abandon the home-
stead, they can not be deprived of it. It would seem that
in case such persons, or some of them, were minors, as
must often happen, there would be no way in which the
contract could be carried out; and to enforce specific per-
formance of a contract to which one party is bound, while
the other, or his successors, may speculate on the course
of events and abide its terms or not as circumstances die-
tate, would be grossly inequitable. Hence it seems to us
that specific performance of a contract to convey a home-
stead, not properly executed or acknowledged, should not
be granted at suit of either party.

It is urged, however, that the pleadings do not disclose
a defective contract, for the reason that any defect in the
petition is obviated by the answer, under the rule that an
omission of essential averments in a petition may be cured
by admissions in the answer which supply the facts
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whereon the right to relief depends. Hargrcaves v. Tennis.
63 Nebr., 356. The answer repeatedly admits that a writ-
ten contract was executed by the parties. “Executed” is
a word of wide import. In Brown v. Westerfield, 47 Nebr.,
399, it was held to include *‘all acts essential to the com-
pletion” of an instrument. And in Wells ». Lamb, 19
Nebr., 355, it was held to include delivery of an instrument
within the time required by law for its validity. In case of
ordinary conveyances, which do not require acknowledg-
ment, an allegation of execution would not embrace a step
not essential to validity and effect. Brown v. Westerfield,
supra, 403. But in case of conveyance of a homestead, it
is obvious that the instrument could not be “executed”
so as to be of any effect without acknowledgment. Hence,
in the absence of anything in the pleadings to restrict the
meaning of that term, the admission that a contract for
the sale of a homestead was duly “executed” would prob-
ably admit that it was duly acknowledged. Le Mesnager
v. Hamilton, 101 Cal., 532, 35 Pac. Rep., 1054. In this
case, however, the admission was made with reference to
an ordinary tract, at a time when the record did not dis-
close that the land was a homestead, and the pleader could
not have supposed that he was admitting anything not
required in a complete conveyance of the usual type. The
plaintiff alleged that the parties had entered into the
contract set out in the petition, and the defendant, in all
probability, intended only to admit that such contract had
been signed and delivered. That was the extent of his ad-
mission at the time it was made. The meaning of the term
“executed” may be restricted by the context, and will then
cover such acts as the pleader obviously intended to refer
to. Le Mesnager v. Hamilton, supra. In this case it is
clear that he referred to the state of facts disclosed by the
petition, and his admission ought not to be changed to an
affirmation by a subsequent pleading of the adverse party
sctting up facts of which he had no thought when the
answer was drafted.

For these reasons we agree entirely with the judgment
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at the last hearing, and recommend that the decree be re-
versed and the suit dismissed.

BARNEs and OrpaAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and

the action is dismissed.
REVERSED AND DISMISSED.

LENORA 8. BRONSON V. ALBION TELEPHONE COMPANY ET AL,

FILED JANUARY 8, 1903. No. 12,497,

Commissioner’s opinion, Department No. 2.

1. Public Street: PoLEs AND WikrEs: ABUTTING OWNERS: ADDITIONAL
BuUrDEN: COMPENSATION. Poles and wires which permanently
and exclusively occupy portions of a public street or highway,
constitute an additional burden for which the abutting owner
is entitled to compensation in case he is damaged thereby.

2. : : : : TELEPHONE COMPANY: DESTRUC-
TION OF AND INJURY TO TREES. Where an abutting owner has
planted trees along the street adjacent to his property, under
the terms of a city ordinance pursuant to statutory provisions,
a telephone company which removes, destroys or injures such
trees in erecting poles and wires under its franchise, is liable
for the resulting damage, even though no unnecessary injury is
inflicted.

3. Damages: INJURY IN INCIDENTAL RicHT: REMEDY AT Law: IN-
JUNCTION. In case property is not taken directly by a public
undertaking, but an owner suffers some injury in an incidental
right growing out of his peculiar situation or position, so that
ordinary condemnation proceedings and payment of damages
in advance are not practicable, the owner will be left to his
remedy at law and is not entitled to an injunction, unless upon
proof of insolvency or some other special circumstance.

4. Corporation: FRANCHISE: POSSESSION: RIGHT: DIRECT PROCEED-
ING. It is sufficieht for a corporation which seeks to defend
upon the ground of a franchise to show that it is actually
possessed of the franchise. Whether such franchise was ac-
quired or is held rightfully, is to be determined only in a direct
proceeding to oust the corporation or in a proceeding to which
some one who claims a better title is a party.

Syllabus by court; catch-words by editor.
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Error from the district court for Boone county. Ac-
tion to obtain a perpetual injunction against the commis-
sion of an alleged trespass threatened. Heard below before
PAvUL,J. Judgment on demurrer for defendant. Afirmed.

J. A. Price, for plaintiff in error.
Michael W. McGan, contra.

Pounp, C.

The plaintiff applied for an injunction to restrain de-
fendant, a telephone company, from mutilating or injuring
certain trees which she had planted in the street along and
adjacent to her yproperty. The trees had been planted
under the provisinns of a municipal ordinance and were
rightfully in the sireet by virtue of sections 3-7, article 4,
chapter 2,* and subdivision 24, section 69, article 1, chap-
ter 14, Compiled Statutes.t The company was erecting
poles and wires under a franchise from the city. Upon
demurrer to the petition, the district court held that no
cause of action was stated, and dismissed the suit.

The right of an abutting owner to maintain shade trees
upon or overhanging the sidewalk is general and well
recognized. In inany jurisdictions it is customary; with
us it has the sanction of express legislation. But this
right is subject to all proper uses of the street for the
primary purposes for which it was dedicated or condemned.
Hence, although a telephcne or telegraph company is un-
doubtedly liable for unnecessary or wanton injury to such
trees in erecting its poles and wires, liability for injuries,
even amounting to removal or destruction of the trees,
which are necessary or proper in the due carrying out of
the public undertaking, must depend upon the much-
mooted question whether use of a street or highway for
poles and wires is an ordinary use within the contempla-

* Cobbey’s Annotated Statutes, secs. 3057-3061.
t Cobbey’s Annotated Statutes, sec. 8736.
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tion of the parties when it was dedicated or condemned, or
is a new and additional burden, for which the abutting
owner is entitled to compensation in case of injury. The
authorities are very evenly divided upon the question
whether a telephone or telegraph company is liable to the
owner of the trees where the injury does not go beyond
what is necessary in the reasonable prosecution of the work.
Such liability is affirmed in Daily v. State, 51 Ohio St.,
348, 37 N. E. Rep., 710; Board of Trade Telegraph Co. v.
Barnett, 107 IlL, 507 ; Bradley v. Southern New England
Telephone Co., 66 Conn., 559, 34 Atl. Rep., 499; Clay v.
Postal Telegraph-Cable Co., 70 Miss., 406, 11 So. Rep.,
658 ; McCruden v. Rochester R. Co., 28 N. Y. Supp., 1113.
It is denied in Wyant v. Central Telephone Co., 123 Mich.,
51, 81 N. W. Rep., 928; Southern Bell Telephone Co. v.
Francis, 109 Ala., 224, 19 So. Rep., 1; Southern Bell Tele-
phone Co. v. Constantine, 61 I'ed. Rep., 61; Dodd v. Con-
solidated Traction Co., 57 N. J. Law, 482, 31 Atl. Rep.,
980. All of the cases first cited are from jurisdictions
where poles and wires which permanently and exclusively
occupy portions of the street or highway are held to con-
stitute an additional burden. Of those last cited, Wyant
v. Central Telephone Co. is from a jurisdiction wherein it
is held that there is no additional burden in such cases. On
the other hand, Dodd v. Consolidated Traction Co. was
decided in a jurisdiction where telegraph and telephone
poles and wires are not regarded as ordinary uses of the
highway; and in Southern Bell T'elephone Co. v. Francis
it is held that the right to remove trees in whole or in
part, in the proper prosecution of such an enterprise, does
not depend upon the question whether there is an addi-
tional burden, but follows from the paramount right of
the public, to which the right to maintain the trees is
subject, of removing such trees when necessary for public
uses.

If this proposition is maintainable, we need not consider
how far the poles and wires are an ordinary use of the

street. But, in our opinion, it is not sound. The right to
14
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maintain the trees confers an additional value upon the
abutting property. This value can not be cut off without
due compensation. When the pullic conferred it, a valu-
able property right was created. Relying on the statutes
and municipal ordinances pursuant thereto, owners have
expended time and money in improving their property.
This grant can not be resumed and the property thereby de-
preciated in value without compensation. Undoubtedly the
grant in the first instance was subject to all ordinary uses
to which the street might be put. But to say that it was
subject to all public uses, whether ordinary or not, which
might be deemed convenient thereafter is going entirely
too far. It becomes necessary, therefore, to decide whether
telegraph and telephone poles and wires which perma-
nently and exclusively occupy portions of a public street
or highway counstitute an additional burden, for which the
abutting owner is entitled to compensation in case he is
damaged thereby. The text-writers are pretty well agreed
that they do. Dillon, Municipal Corporations [4th ed.],
sec. 698a; Elliott, Roads & Streets [2d ed.], secs. 705, 706;
Lewis, Eminent Domain, sec. 131; Randolph, Eminent
Domain, sec. 407. But Mr. Keasbey thinks it too soon to
predict which view will prevail ultimately. Keasbey, Elec-
tric Wires in Streets & Highways, sec. 102. The adjudi-
cated cases are ranged not very unequally on both sides.
The following cases, among others, support the view that
there is an additional burden: Fels v. American Telephonc
& Telegrdph Co., 143 N. Y., 133, 38 N. E. Rep., 202, and
other decisions in New York; Deily v. State, 51 Ohio St.,
348, 37 N. E. Rep., 710; Callen v. Columbus Edison Elec-
tric Light Co., 66 Ohio St., 166, 64 N. E. Rep., 141; Board
of Trade Telegraph Co. v. Barnctt, 107 I1l., 507; Postal
Telegraph-Cable Co. v. Eaton, 170 I11., 518, 49 N. E. Rep.,
365; Halsey v. Rapid Transit Street R. Co., 47 N. J. Eq.,
380, 20 Atl. Rep., 859; Nicoll v. New York & New Jersey
Telegraph Co.,* 42 Atl, Rep. [N. J.], 583 ; Western Union
Telegraph Co. v. Williams, 86 Va., 696, 11 S, E. Rep., 106;

# Does not appear in 63 N. J. Law.
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Cheaspeake & Potomac Telephone Co. v. Mackenzie, T4
Md., 36, 21 Atl. Rep., 690; Stowers v Postal Telegraph-
Cable Co., 68 Miss., 559, 9 So. Rep., 356; Krueger v. Wis-
consin Telephone Co., 106 Wis.; 96, 81 N. W. Rep., 1041;
Pacific Postal Telegraph Co. v. Irvine, 49 Fed. Rep., 113;
City of Spokane v. Colby, 16 Wash., 610, 48 Pac. Rep.,
248; Kester v. Western Union Telegraph Co., 108 Fed.
Rep., 926. The opposite view is supported by Pierce v.
. Drew, 136 Mass., 75 (decided by a divided court) ; Julia
Building Ass’n v. Bell Telephone Co., 88 Mo., 258, and
other cases in Missouri; People v. Eaton, 100 Mich., 208,
59 N. W. Rep., 145; Cater v. Northwestern Telephone K-
change Co., 60 Minn., 539, 63 N. W. Rep., 111; Magee v.
Overshiner, 150 Ind., 127, 49 N. E. Rep., 951 ; Hershfield v.
Roclky Mountain Bell Telephone Co., 12 Mont., 102, 29
Pac. Rep., 883; I'rwin v. Great Sonthern Telephone Co., 37
La. Ann., 63; Hewett v. Western Union Telegraph Co., 4
Mackey [D. C.], 424. The question has been threshed over
so many times that it would subserve no useful purpose to
enter into an exhaustive review of these decisions. As Mr.
Keasbey puts it very aptly, the crucial point is “whether
the rights and privileges of the abutting owner in the use
and maintenance of the street as such are affected.” Keas-
bey, Electric Wires in Streets & Highways, sec. 102. At
one time there was a tendency to attach some weight to
the ownership of the fee of the street or highway. But it
is becoming well settled, for obvious and convincing rea-
sons, that that question is immaterial. Fels v. American
Telephone & Telegraph Co., 143 N. Y., 133; Theobold v.
Lowisville, N. 0. & T. R. Co., 66 Miss., 279, 6 So. Rep., 230;
Keasbey, Electric Wires in Streets & Highways, secs. 83,
102; Dillon, Municipal Corporations [4th ed.], sec. 698a.
And this court is in accord with that view. Jaynes v. Oma-
ha 8t. R. Co., 53 Nebr., 631. The case last cited involved
an analogous question, and in passing thereon this court
cited, with apparent approval, the decisions which hold
telegraph and telephone poles and wires an additional
burden. While the two cases are not in all respects the
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same, we think the position taken in Jayncs v. Omaha St.
R. Co., would be sufficient to turn the seale in this juris-
diction, if we were in doubt. We are of opinion on inde-
pendent grounds, however, that such is the sounder view.
When we recall the forest of poles with their clumsy ap-
purtenances and the net work of wires and even cables
with which some of our city streets are incumbered, it
seems hard to say that an owner whose light is cut off, who
has the safety of his buildings and their occupants in case
of fire endangered, and access to his property impeded by"
these permanent obstructions, is less entitled to complain
than one whose easement by adjacency is impaired by a
steam railway. Of course, in the greater number of cases
the poles and wires work no substantial injury, and the
owner has no ground of objection. But because the dam-
age in most cases is trivial or nominal, we should not be
blind to the substantial and considerable damage that
often exists.

It does not follow, however, that the plaintiff is en-
titled to an injunction. In case property is not taken or
injured directly, so as to dispossess or otherwise immedi-
ately disturb the owner, but he suffers some injury in an
incidental right growing out of his peculiar situation or
position, so that ordinary condemnation proceedings and
payment of damages in advance are not practicable, the
owner should be left to his remedy at law, which in such
event is entirely adequate, and is not entitled to an in-
junction unless upon proof of insolvency or some special
circumstance. Such is the practice in cases where the con-
struction of a railway causes damage to abutting owners.
The abutting owners are not made parties to condemna-
tion proceedings, nor can they enjoin construction of the
road ; but their remedy is in an action at law for damages.
Republican V. R. Co. v. Fellers, 16 Nebr., 169; Chicago,
K. & N. R. Co. v. Hazels, 26 Nebr., 364, 368, 370; Atchison
& N. R. Co. v. Boerner, 34 Nebr., 240. The same remedy
is employed where a city, in improving a street, impairs
the easement of the abutting owner. City of Omaha v.
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Flood, 57 Nebr., 124. And it was adopted in Jaynes v.
Omaha St. R. Co., supra. To hold otherwise would prob-
ably prevent many useful public improvements, since the
legislature has never made provision for condemnation of
rights incidentally affected. Where nothing is actually
taken, and there is merely an injury to the rights which
the abutting owner has by reason of his situation, the
courts generally refuse to grant an injunction in the
absence of some special circumstances. Lorie v. North
Chicago City R. Co., 32 Fed. Rep., 270, and cases cited;
Mazxwell v. Central District & Printing Telegraph Co.,
41 S. E. Rep. [W. Va.], 125. In the case at bar, we see no
reason why damages will not afford an adequate remedy.
We do not think public utilities of this kind ought to be
suspended until every abutting owner upon the streets
or highways to be used has been duly appeased. If he has
been substantially or appreciably injured, an action at
law will ordinarily afford him full compensation. If he
has not, no opportunity for extorting an unreasonable
settlement should be afforded him.

The petition alleges that the franchise under which the
defendant is operating was granted by the city council to
the mayor and one of the councilmen, by whom it was
transferred to the company; and for this reason it is
claimed that the grant is against public policy, fraudulent
and void. If the franchise was wholly void, so that injury
to plaintiff’s property was threatened by mutilation of her
trees without any warrant of law and by mere trespassers,
a case for an injunction might be presented. But the most
that can be szid under the allegations of the petition is
that the circumstances might possibly afford ground for
revocation or for ousting the company in a direct pro-
ceeding for that purpose. The company is possessed of
the franchise. Whether the franchise was acquired or is
held rightfully is to be determined only in a direct pro-
ceeding to oust the company or in a proceeding to which
gome one who claims a better title is a party. 4 Thomp-
son, Corporations, sec. 5340.
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We therefore recommend that the decree be affirmed.

BArNES and OLbEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

Note.—Eminent Domain.—Condemnation.—Compensation.—Franchise.—
Corporation Tenant of the State.—Telephone Company.—Irreparadle In-
jury.—Injunction—Quo Warranto.

Eminent domain is the power of the state to apply private prop-
erty to public purposes on payment of just compensation to the
owner. Charles River Bridge v. Warren Bridge, 11 Peters |U. 8.1, 419,
641. It is an incident to sovereignty. United States v. Jones, 109
U. S, 513.

The liability to make compensation for private property taken for
public uses, is a constitutional limitation of the right of eminent
domain. United States v. Jones, 109 U. S., 513,

Joseph Bonaparte—ex-king of Naples and of Spain and elder
brother of the great Napoleon—came to the United States in the
month following the defeat at Waterloo, where he remained con-
tinuously for seventeen years. By a special act of the législature of
New Jersey he was enabled to hold land in the state; and he pur-
chased two thousand acres adjoining Bordentown, upon which he
placed $300,000 in improvements. In 1830 a railroad company incor-
porated, by an act of the assembly of the state, for building a line
from Camden to Amboy, made a survey through the premises of
Bonaparte. The latter commenced a proceeding in injunction, al-
leging, inter alie, that, by reason of the premises, he would suffer
great and irreparable injury. The company answered, among other
things, that the route through the complainant’s land was the most
practicable; that, in fact, no other route could be chosen without
an additional expense of $100,000. The man who was defeated at Vit-
toria, conquered in this lawsuit, and the lawsuit was an epoch-maker,
the most far-reaching historic event in the checkered career of
Joseph Bonaparte. Railroading was then in its infancy; and, con-
sequently, the case became a precedent. It was therein decided (1)
that an alien resident in New Jersey, who holds land under a special
law of that state, may maintain a suit in the circuit [federal] court
relating, to such land; (2) that an act incorporating a railroad com-
pany, providing for the assessment of damages for land through
which it passes, is not unconstitutional; (3) that the right to take
private property for public use, is an incident to all governments;
(4) but that the obligation to make compensation is concomitant;
(5) that a law divesting vested rights is not, ipse facto, void, but
is o if the right is by contract, and compensation is not provided
for; (6) that the constitutional provision protecting property against
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arbitrary seizure and divesture, does not apply to legal procedure
where compensation is given; (7) that the constitutional right to a
trial by jury applies only to eriminal cases, and civil cases where a
right is to be tried at law—not to a mere collateral question of dam-
ages, no suit pending, where the right of each party is beyond dis-
pute; (8) that the law can not authorize the taking of private prop-
erty for private use; (9) that a road, canal and the likes of that are
for public use when the public have a right of passage on paying a
stipulated, reasonable and uniform toll, whether the road or canal
or what-not is constructed by the state or a corporation; (10) that
if the toll amounts to a prohibition, it is a monopoly and the road
or canal or what-not is not public; (11) that the law is not void
because it makes no provision for compensation or provides no
method for ascevtaining it; (12) that the provision last named can
be made by a subsequent law; (13) that the execution of the law
will Le enjoined till such provision is made and the compensation
puid; (14) that the payment must be simultaneous with the dissei-
zin of the owner, and the appropriation of his property; (15) but
that if the compensation is ascertained, the payment certain, the
security undoubted and the means of collection summary, the con-
#truction of the road may be begun before actual payment. The
case was held proper for injunction. Opinion by Baldwin, J.,
Bowaiurte e Camden & A. R. Co., Baldwin [U. 8. C. C.], 205. The
writer has not been able to find a mention of the foregoing case in
any biography of Joseph Bonaparte. Of such stuff is history made.

The foregoing case and others like it proceed on the theory that
anciently a franchise was a part of the royal prerogative, granted
by royal favor to the subject; that the state, under our system of
government, takes the place of the king; that, with the royal grant,
goes the right of eminent domain; that the railroad company in its
occupancy is the mere tenant of the state.

For distinctions between injunction and quo warranto, see High,
Injunctions, and High, Extraordinary Legal Remedies. As to the right
of eminent domain in connection with telephone companies and as to
their being common carriers of oral messages, see Cobbey’s Anno-
tated Statutes of Nebraska, vol. II., p. 3276, secs. 11464, 11465 and
notes.—VW. F. B,
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BrerriN E. HENDRICKS, ADMINISTRATOR OF THE KSTATE OF
JERRY H. REIGEL, DECEASED, V. FREMONT, ELKHORN &
MiSSOURI VALLEY RATILROAD COMPANY.

FILED JANUARY 8, 1903. No. 12,300.
Commissioner’s opinion, Department No. 3.

Railroad: INJTRY: TEAM: FRIGHT. A railroad ecompany is not liable
for injuries caused by a team taking fright at the ordinary
operation of a train upon its road. Chicege, B. & Q. R. Co. v.
Itoberts, 3 Nebr. [Unof.], 425.

Error from the district court for Saunders county. Ac-
tion by administrator for death—by wrongful act—of his
intestate, brought under Lord Campbell’s Act, 4. e., chap-
ter 21 of Wheeler’s Compiled Statutes. Tried below before
SORNBORGER, J. Court directed a verdict for defendant.
Affirmed.

Samuel J. Tuttle and M. Newman, for plaintiff in error.

Benjamin T. White, James B. Sheean, Edwin E. Good
and Charles H. Slama, contra.

DurrIp, C.

Jerry H. Reigel was killed on the 17th of March, 1899,
by being thrown from the seat of his wagon in a runaway
caused by his team being frightened by the train of the
defendant in error. Hendricks, administrator of his estate,
brought this action to recover damages on account of his
death. After the plaintiff had introduced his evidence and
rested, the court gave a peremptory instruction to the jury
to return a verdict for the defendant. The plaintiff brings
the case to this court on error, claiming that said instruc-
tion was unwarranted.

The facts disclosed by the record are that on the day of
the accident the south-bound passenger train of the de-
fendant in error, due at Wahoo about five o’clock P. M.,
did not arrive at the station until about six P. M.; that
about the time it pulled out from the station, going south,

Syllabus by court; catch-words by editor.
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the deceased was driving across its tracks some 340 feet
from the depot; that the team took fright at the train, and
Reigel was thrown from his seat, causing his death. Reigel
was employed by the Standard Oil Company to distribute
oil through Saunders county. He usually returned home
about five o’clock in the afternoon, and it was his custom
to wait, before crossing the track of the defendant com-
pany, until the five o’clock train had left the station. The
evidence further tends to show that the station, and the
train standing at the station, were obstructed from the
view of a person approaching the crossing from the east
until within some ten or twelve feet of the track. The
negligence charged against the company is that it did not
ring the bell or sound the whistle of the engine, and that
Reigel’s view of the train being obstructed, he drove upon
the track, and the approaching train frightened his team
and caused it to run away, thus causing his death.

While there is no direct evidence in the record that the
crossing at which the team became frightened was a public
street or highway, it was spoken of as Ninth street, and, for
the purposes of this case, we may assume that it was a
public street. The only question, then, that arises in the
case is this: Assuming that it was negligence on the part
of the company not to ring the bell or sound the whistle of
its engine, was such negligence the proximate cause of the
injury? The death of Reigel was undoubtedly caused by
his being thrown from the wagon, and this was caused by
the running of his team. We must also assume that the
team would not run away unless frightened, but it is
evident to anyone that a failure to ring the bell or sound
the whistle was not a cause from which the team could
be frightened. The team undoubtedly took alarm at the
movement and noise of the approaching train; but it has
been held in many cases that a railway company is not
liable for injuries caused by a horse being frightened by
the ordinary noise of an approaching train near the high-
way on which such horse was being driven. Chicago, B.
& @. R. Co. v. Roberts, 3 Nebr. [Unof.], 425, and authori-
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ties cited. In Walters v. Chicago, M. & St. P. R. Co., 104
Wis., 251, in which the facts were much the same as in
the case at bar, the only difference being that the negli-
gence charged was the neglect of the flagman stationed at
the crossing to give a signal of the approach of a train,
while here the negligence charged is that the coming of
the train was not signaled by the bell or whistle, the court
said: “The failure of the flagman at a street crossing to
give warning of the approach of a train which stopped be-
fore reaching the street, would not render the company
liable for injuries received by a traveler as the result of his
team becoming frightened at the train.”

In this case there is no pretext that the defendant’s en-
gine came in contact with the deceased’s team or wagon.
The evidence is conclusive that the distance between them
was 200 feet or more, and that the accident occurred from
the team taking fright at the ordinary operation of the
train in the ordinary and usual manner. The authorities
are uniform that a railroad company is not responsible for
damages occasioned from such a cause.

We think that the order of the district court was right,
and therefore recommend the affirmance of the judgment.

AMES and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED,

ErLeNn (’CoNNOR v. BTNA LiFe INSURANCE COMPANY.*
Fep Janvuary 8, 1903. No. 12,325.

Commissioner’s opinion, Department No. 3.

Mortgage: PAYMENT: LOAN: SURRENDER OF NOTE AND MORTGAGE:
FORECLOSURE BY AsSIGNEE: LiMITATION. The plaintif borrowed
money to pay and discharge a mortgage on his farm, which was
about to mature, giving his note secured by mortgage upon 'she

Syllabus by court; catch-words by editor.
# Rehearing allowed. See opinion, p. 129, post.




VoL. 67] - JANUARY TERM, 1903. 123

O’Connor v. &tna Life Ins. Co,

same premises for the amount borrowed. The lender under-
took and agreed to use the borrowed money to discharge the
first mortgage, and paid the same to the mortgagee without re-
quiring a surrender of the note and mortgage. Afterward an
assignee of the first note and mortgage commenced an action
to foreclose the same and the court found that she was a bona-
fide holder thereof and entered a decree foreclosing the mort-
gage. The borrower, after this decree had been affirmed in this
court, and more than five years after payment had been made to
the first mortgagee, brought suit against the party lending the
money to recover damages on account of neglect of its agent
in paying the money to the wrong party. Held, That the action
was barred by the statute.

ERRrOR from the district court for Dodge county. Action
by legatee to recover damages for failure to cancel mort-
gage given by testator. Plea of statute of limitations.
Tried below before GRIMISON, J. Affirmed.

Frederick W. Button and Frank Dolezal, for plaintiff
in error.

Courtright & Sidner and Grant G. Martin (Semuel J.
Tuttle, on motion for second rehearing), contra.

Durrig, C.

The plaintiff in error, who describes herself as “the sole
heir and legatee of Matthew O’C'onnor,” brings this action
to recover damages claimed to have been suffered on ac-
count of the failure of the defendant to satisfy and dis-
charge a certain mortgage made by the plaintiff and her
deceased husband to one C. H. Toncray.

The facts appear to be that the O’Connors in 1885 bor-
rowed $450 from Toncray, securing their note therefor by
real estate mortgage. Toncray sold the note and mort-
gage to Agnes S. Campbell, but no assignment of the mort-
gage was recorded, and the O’Connors had no knowledge
of this sale or that Toncray was not the owner thereof, and
they paid him the amount due on the interest coupons
as they matured. Shortly before the maturity of this note
they applied to one McVicker for a loan to pay it, and they
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executed another note for $450, payable to the defendant,
the Aiina Life Insurance Company, likewise secured by
mortgage upon their farm; and their claim is that the de-
fendant, through its agent, McVicker, agreed to use this
loan in paying and discharging the Toncray note and
mortgage, and that it failed to make such payment, to their
damage in the amount sued for. There is no dispute that
McVicker paid to Toncray the amount due on the note
and mortgage made to him and that Toncray entered satis-
faction of the mortgage on the margin of the record. He
did not, however, have possession of the note, which after-
ward turned up in the hands of Mrs. Campbell, who
brought suit to foreclose the mortgage. After the com-
mencement of her foreclosure proceeding, but before the
O’Connors had filed answer, the Atna Life Insurance
Company sold its note made by the O’Connors and assigned
the mortgage securing the same to one Smith, who inter-
vened in the foreclosure suit instituted by Mrs. Campbell,
asking a foreclosure of his mortgage. A decree in that
case was entered foreclosing both mortgages, which was
affirmed by this court on appeal taken by the O’Connors.
See Campbell v. O’Connor, 55 Nebr., 638.

The negligence complained of is that McVicker paid
Toncray the amount due on the note and mortgage made
to him without taking up the note and mortgage or ascer-
taining that he was the owner thereof. The defense is that
McVicker was not the agent of the defendunt in making
the loan and paying the Toncray note and mortgage, and
also the statute of limitations.

We do not think it would be profitable to spend the time
necessary for an examination of the evidence relating to
the defense made, that McVicker was not the agent of the
defendant in making the second loan to the O’Connors
and in paying the Toncray note and mortgage, for the
reason that we think the action barred by the statute.
That McVicker was negligent in making such payment
without obtaining a delivery of the note, there can be no
question. That the payment was fruitless and of no bene-



VoL. 67] JANUARY TERM, 1903, 125 .

O'Connor v. Ztna Life Ins. Co,

fit to the O’Connors the judgment of this court in Camp-
bell v. O’Connor, supra, is ample evidence. Assuming, then,
that McVicker was the agent of the defendant in that trans-
action and that the defendant was liable to the O’Connors
for the damages suffered by his negligent conduct, when
did the cause of action for such damages accrue? We are
of the opinion that they might have maintained an action
as soon as the money was paid, and beyond any doubt
an action accrued to them as soon as it was discovered that
payment was made to the wrong party; and that fact came
to the plaintiff’s knowledge as early as the institution of
the suit by Mrs. Campbell to foreclose her mortgage,
which was sometime in 1893. The defendant, if liable at
all, is liable for its failure to perform what it undertook
and promised to do, viz., to pay and discharge the Ton-
cray note and mortgage. It paid the money to one not
entitled to receive it, and of this fact the O’Connors had
full and complete notice by the institution of a suit
against them by the true owner.

The rule appears to be well established that an action
on contract accrues to the plaintiff from the time a breach
of the contract occurs, and that for a tort committed no
action accrues to a plaintiff until he has suffered damage
from the wrong-doing of the defendant. It is quite ap-
parent from the plaintiff’s petition, and from the evidence
contained in the record, that the defendant owed no duty
to the plaintiff in this action independent of its contract
to apply the money borrowed by O’Connor to discharge
the Toncray mortgage. The neglected duty was one en-
joined by contract. The failure by the defendant to per-
form was a failure to discharge its agreement, and this
is the negligence complained of and for which damages
are claimed. The fact that the breach of contract arose
from negligence on the part of McVicker in not ascertain-
ing that Toncray was the real owner of the mortgage be-
fore paying the money to him, establishes nothing more
than a breach of the contract in not using diligence to
ascertain that the money was paid to the proper party.
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In Wood, Limitation of Actions, section 179, it is
said: “In actions for injuries resulting from the negli-
gence or unskillfulness of another, the statute attaches
and begins to run from the time when the injury was first
inflicted, and not from the time when the full extent of the
damages sustained has been ascertained. The gist of the
action is the negligence or breach of duty, and not the
consequent injury resulting therefrom.”

In Wilcowx v. Plummer, 4 Pet. [U. 8.], 172, 181, the
action was to recover damages because of the mistake of
an attorney in his professional capacity in the institution
and prosecution of a suit on a promissory note. The
question in the case was whether the statute commenced
to run from the happening of the damages or at the time
the mistake was made. The court said: “The ground of
action here, is a contract to act diligently and skillfully ;
and both the contract and the breach of it admit of a
definite assignment of date. VWhen might this action have
been instituted? is the question; for, from that time, the

“statute must run. When the attorney was chargeable
with negligence or unskillfulness. his contract was vio-
lated, and the action might have been sustained immedi-
ately. Perhaps, in that event, no more than nominal dam-
ages may be proved, and no more recovered; but on the
other hand, it is perfectly clear that the proof of actual
damages may extend to facts that occur and grow out of
the injury, even up to the day of the verdict. If 8o, it is
clear the damage is not the cause of action.”

That the full damages which may arise from a breach
of the contract are not known and could not be known at
the time the breach occurs, does not prevent the running
of the statute in favor of the defendant. Whoever breaks
a contract makes himself liable for at least nominal dam-
ages by his failure to perform, and the right to recover
nominal damages gives the other party a right of action,
and from the time the right of action accrues the statute
is put in operation. Even where the breach is not known
to the complaining party the statute is not tolled unless
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the defendant fraudulently conceals the facts. As said
by Storrs, C. J., in Bunk of Hartford County v. Water-
man, 26 Conn., 324, 329: “Ignorance of his right on the
part of the person against whom the statute has begun to
run, will not suspend its operation. He may discover his
injury too late to take advantage of the appropriate
remedy. Such is one of the occasional hardships neces-
sarily incident to a law arbitrarily making legal remedies
contingent on mere lapse of time.”

Russcll & Co. v. Poll: County Abstract Co., 87 Ia., 233,
contains an exhaustive and 1nt(>lest111(r discussion of the
question here under consideration, and the conclusion was
reached that in an action for breach of contract or from
neglect to perform a duty arising from contract, the action
accrues from the time of the breach.

That McVicker did not act fraudulently in the matter is
admitted by a stipulation made between the parties and
filed in the case, in which the following is set forth: “It is
hereby agreed by and between parties hereto, that Matthew
O’Connor, on November 28, 1885, executed and delivered
to C. H. Toncray a note and mortgage for the sum of
$450, payable to said C. H. Toncray, or order, due Decem-
ber 1, 1890, said mortgage being the one mentioned in the
petition. About the time said note was due, said
Matthew O’Connor borrowed $450 for the purpose of pay-
ing said Toncray note, and at the request of the lender
executed note and mortgage to the defendant herein. Said
loan was obtained through Robert McVicker as agent.
The proceeds of last loan were paid-promptly, and at or
about the maturity of the Toncray note, payment being
made December 17, 1890, to said Toncray for the purpose
of paying said Toncray note, the said Robert McVicker,
the said Matthew O’C‘onnor and the lender at the time be-
lieving that a payment to Toncray would discharge the
debt. But said Toncray had sold the note to Agnes .
Campbell, who later foreclosed on the Toneray note and
mortgage, obtained a decree of foreclosure, and collected
the same from said Matthew O’Connor on said decree.”
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The statute was not tolled, therefore, by any fraud com-
mitted by Mc¢Vicker, who, with the O’Connors, “believed
that a payment to Toncray would discharge the debt.”

The plaintiff contends that the statute did not run in
favor of the defendant, a foreign insurance company, for
the reason that the defendant had not appointed an agent
resident at the county seat, with authority to accept serv-
ice of process under the provisions of section 23, chapter
43, of the Compiled Statutes of 1891.* A careful reading
of that statute discioxes that it relates to the transaction
by foreign companies of an insurance business, proper, or,
in the langnage of the statute, “to take risks or transact
any business of insurance in this state”; and while the
loaning of money and the investment of its surplus funds
is a legitimate and necessary part of the business of an
insurance company, it is not taking risks or transacting
the business of insurance. During all the time from the
payment made to Toncray to the commencement of this
action, the defendant had an agent in this state, appointed
under the provisions and as required by section 5, chapter
16, of the Compiled Statutes of 1891,f on whom service of
process might have been made, and it was one of those
agents on whom process was finally served and the de-
fendant brought into court. There has been no interval
since McVicker undertook to pay and discharge the Ton-
cray mortgage that the defendant has not had a duly
appointed agent in the state upon whom service of sum-
mons might have been had. The statute was not tolled,
therefore, on account of its failure to comply with our
statute, by reason of which service of process could not
be had.

We think the district court was right in directing a
verdict for the defendant, and recommend an affirmance
of the judgment. .

Amszs and ALerT, CC., concur.

*Cobbey’s Annotated Statutes, sec. 6422.
$Cobbey’s Annotated Statutes, sec. 6443.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.,

The following opinion on rehearing was filed May 18,
1904. Judgment below reversed:

Commissioner’s opinion. Department No. 2.

1. Contract to Pay and Discharge a Certain Note and Mortgage:
TiME AT WHICH RIGHT OF ACTION WAS MATURE. The defendant
entered into a contract with the plaintiff’s testator to pay off
and discharge a certain note and mortgage executed by the
latter to a third party, and to keep and save him harmless
from and against the same. Held, (1) that the first clause is
an absolute undertaking to pay the debt, and upon a failure
of the defendant to pay the same within the time contem-
plated by the contract, a cause of action at once accrued in
favor of the testator or his legal representatives; (2) that the
latter clause is an undertaking to indemnify the plaintiff
against such note and mortgage, and the defendant did not
become liable and no cause of action acerued thereon to the
testator or his representatives, until they had been damnified
by reason of the paper against which the testator was in-
demnified.

2, Evidence. Evidence examined, and held sufficient to require the
submission of the cause to the jury.

3. Former Judgment Vacated. Former judgment in accordance with
an opinion reported ante, page 122, vacated.

ALBERT, C.

Most of the facts necessary to a proper understanding
of this case are set out in a former opinion, reported ante,
page 122. A rehearing was ordered, and the eause sub-
mitted to this department for an opinion.

The recommendation in the former opinion is based
exclusively on the ground that the action was barred by
the statute of limitations, and that conclusion is based on
the theory that the action is for damages resulting from
the negligent performance of a contractual duty. That
theory, we are now satisfied, is untenable. The principal

Syllabus by court; eatch-words by editor,
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case cited in the former opinion in support of that theory
is Russell & Co. v. Polk County Abstract Co., 87 la., 233,
43 Am. St. Rep,, 381. In that case the plaintiff had em-
ployed the defendant to furnish an abstract of title. A
judgment lien was omitted from the abstract, and in con-
sequence of such omission the plaintiff sustained damages
for which the action was brought. The plaintiff’s theory
of the case was that his right of action did not accrue until
he had been damaged by the mistake; the defendant’s
theory was that it accrued when the abstract was fur-
nished. The court held with the defendant. But that
case differs from this. .In that case there was at least
an implied undertaking on the part of the defendant to
use due care and skill in making the abstract, and upon
its failure to use such care and skill there was at once a
breach of its undertaking. To say that the omission of
the judgment from the abstract was negligence is only
another way of saying that the defendant failed to keep
and perform its undertaking to the plaintiff. In the case
at bar the undertaking of the defendant, as set forth in
the petition and shown by the evidence, was to pay off and
discharge the Toncray note and mortgage, and “keep and
save said Matthew O’Connor [the testator] and the plain-
tiff free and harmless of and from the same.” It will be
seen, therefore, that it was not an undertaking that the
defendant would use due diligence in ascertaining the
party to whom payment should be made, and in making
payment to such party, but an absolute undertaking te
make payment to the party entitled thereto, and to in-
demnify the O’Connors against the Toncray note and
mortgage. In that view of the case, the question is not
whether the defendant was negligent in the performance
of its contractual duty, but whether it performed such
duty, and the fact that the amount due on the Toncray note
and mortgage was paid to Toncray, instead of to the law-
ful holder of the paper, has no bearing on the question as
to the time when the breach of contract occurred.

As we have seen, the defendant engaged to do twe
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things, namely, to pay off and discharge the Toncray note
and mortgage,. and to indemnify the O’Connors againsi
such paper. The undertaking does not differ in principle
from that involved in Wright v. Whiting, 40 Barb. [N. Y.],
235. There, upon the dissolution of two firms, the defend-
ant had entered into an undertaking with the plaintiff,
who was one of the partners, to pay the debts of the two
firms, and to save the plaintiff harmless from and against
such debts. As to the first clause, the court held that it
was an absolute and positive promise to pay the debts, and
upon a failure of the promisor to keep and perform such
promise, a right of action at once accrued in favor of the
promisee, although he had paid none of the debts and had
sustained no actual damage. The following cases are to
the same effect: Dye v. M ann, 10 Mich., 291; In re Negus,
7 Wend. [N. Y.}, 499; Churchill v. Hunt, 3 Den. [N. Y],
321; Douglass v. Clark, 14 Johns. [N. Y.], 177. But as to
the second clause, the court held that the promisor was
not liable, and no right of action accrued to the promisee,
until the latter had paid the debts or some portion of
them. In Gregory v. Hartley, 6 Nebr., 356, this court said
(p- 361) : “The rule is well settled that if a condition or
promise be only to indemnify and save harmless a party
from some consequence, no action can be maintained until
actual damage has been sustained by the plaintiff.” To
the same effect are the following: Forbes v. McCoy, 15
Nebr., 632; Honaker v. Vesey, 57 Nebr., 413; Chace v.
Hinman, 8 Wend. [N. Y.], 452, 24 Am. Dec., 39.

The construction placed on the contract in Wright v.
Whiting, supra, commends itself to us, and there can be
no doubt that it fits the contract involved in this case.
The petition in the case at bar is sufficiently broad to cover
both clauses of the undertaking, and to show a breach, both
of the undertaking to pay, and of that to indemnify. But
there is no need to concern ourselves about the first, be-
cause every item of actual damage which resulted by rea-
son of the breach of the undertaking to pay the note is an
element of the damages recoverable for a breach of the
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undertaking of indemnity. It is clear, therefore, that if
the plaintiff’s right to recover for the latter breach is not
barred, the fact, if it be a fact, that his right to recover
for the former is barred, has no substantial effect on his
right to recover in this action. As we have seen, a breach
of the indemnity undertaking occurred as soon as the
testator or the plaintiff made payment, in whole or in part,
of that against which they were indemnified by the defend-
ant. Such payment was made within less than four years
before the commencement of this action, and then, and not
before, did the plaintiff’s cause of action for breach of the
indemnity undertaking acerue. It follows, therefore, that
the action was not barred by the statute of limitations,
and that the former conclusion on that point is wrong.

It is urged that there is no evidence tending to show
that McVicker, the agent who made the loan and under-
took to discharge and pay off the Toncray note and mort-
gage, was acting for the defendant in that behalf.  The
evidence bearing upon that point runs through the greater
part of a fair-sized bill of exceptions, and it is impossible
to condense it in such a way as to indicate the weight that
should be given it. The writer has gone over it, not once
but many times, and is satisfied that it is amply sufficient
to warrant the submission of the cause to the jury, and
that it was crror to direct a verdict for the defendant.

It is recommended that the former judgment of this
court be vacated, and the judgment of the district court
reversed, and the cause remanded for further proceedings
according to law.

FawcerT and GrAxNvILLE, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the former judgment of this court is vacated, and
the judgment of the district court reversed, and the cause
remanded for further proceedings according to law.

. REVERSED AND REMANDED.
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W. W. Woop ®r AL., APPELLEES, V. D. F. CARTER ET AL,
APPELLANTS.

FILED JANUARY 8, 1903. No. 12,432.
Commissioner’s opinion, Department No. 3.

1. Chose in Action: RIGHT OF ACTION: ASSIGNMENT. The right of
action preserved by section 27 of the Code is assignable, to-
gether with the judgment therein mentioned, in like manner
and with like effect as other choses in action.

2. : : : NECESSARY PARTY. An assignor of a chose
in action is not a necessary party to an action upon it by the
assignee.

3. Joint and Several Liability: SuamironNs. When one of two or more
parties jointly and severally liable for the same debt, has been
duly served with summons in one county in this state, a sum-
mons may be issued to and served in another county upon an-
other party also so liable.

" 4 Partnership Debt: LiaBILITY. Partners are jointly and severally
Liable for partnership debts.

5. Res Judicata. Matters once litigated and determined, will not
be re-examined in a subsequent action between the same parties.

AprpPEAL from the distriet court for Sheridan county.
Bill in chancery under section 27, Code of Civil Procedure.
Heard below before WESTOVER, J. Judgment in favor of
plaintiffs, YWood and another. Affirmed.

L. K. Alder, for appellants.
C. Patterson and W. W. Wood, for themselves,

Awmzs, C.

Abner D. Gallop bought some sheep from, as he alleged,
a copartnership of Carter & Finney, composed of B. F.
Carter and James B. Finney. e sued the firm and re-
covered a judgment for $800 for misrepresentation in the
sale. W. Y. Wood and C. Patterson, the appellees in this
case, were attorneys for the plaintiff in that action and
perfected liens on the judgment in the sum of $500 for
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their services. It was contended, as a defense in that
suit, that the purchase was not made from the firm, but
from Finney, in his individual capacity; but the court
and jury found otherwise and no appeal was taken from
their judgment. On account of the purchase Gallop had
executed his note to Finney for the sum of $1,725. After
the recovery of the judgment, Finney prosecuted an action
against Gallop upon the note, alleging that he (I'inney)
was a member of the partnership and that Carter and
Gallop were both insolvent, so that the plaintiff alone was
responsible for the payment of the judgment, and praying
that its amount should be set off against whatever judg-
ment he would otherwise be euntitled to recover on the
note. To this action Wood and Patterson were made par-
ties by intervention, and they asserted their attorney’s
lien thereon. Upon the trial the court upheld the at-
torney’s lien as valid, and as superior to Finney’s right
of set-off, applied the residue of the judgment, $312.18, on
the amount due on the note and rendered judgment against
Gallop for a balance of $1,262.30. That judgment was
affirmed by this court by a decision rendered at the last
term and published in 2 Nebr. [Unof.], 480. That de-
cision is conclusive upon the rights of the parties in the
particulars: First, that Finney was a member of the
corporation of Carter & Finney, and is individually re-
sponsible for the judgment recovered against it by Gallop;
and second, that YWood and Patterson were the owners of
the judgment, to the extent of their attorney’s lien, free
from any right of set-off in favor of Finney. This action
was begun by Wood and Patterson in equity in the district
court for Sheridan county to recover from Carter and

Finney, as being individually liable, as former partners,
for the amount due to the plaintiffs by reason of the fore-
going premises. Carter was served with summons in that
county but Finney was served in Brown county, where he
then resided. Finney objected both by motion and answer
to the jurisdiction of the court over him, on account of the
service having been made out of the county in which the ac-
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tion was brought. The objection was properly overruled.
Partners are jointly as well as severally liable for part-
nership debts. Parsons, Partnership [4th ed.], sec. 249;
Stout v. Baker, 32 Kan., 113. The action was, therefore,
rightfully brought in Sheridan county, where one of the
parties, properly a defendant thereto, was served with
process, and this fact conferred the right to serve a sum-
mons therein on another person, also a proper defendant,
in another county. ililler v. Mccker, 54 Nebr., 452; Ne-
braske Mutual Hail I'ns. Co. v. Meyers, 66 Nebr., 657.

It was further objected that this action is brought
under the authority of section 27 of the Code of Civil
Procedure, and that that section confers the right upon
the plaintiff in the former action alone and does not en-
title the plaintiffs in this action to sue. Probably the
plaintiffs are not obliged to look to that provision for a
right to enforce a claim of which they have become the
sole owners; but if they are, we think that the right of
action conferred by that section, together with the judg-
ment . against the partnership, is assignable under the
statute, like other choses in action. It was still further
objected that Gallop, the original judgment creditor, is a
necessary party to this suit, either as plaintiff or as de-
fendant; but this contention can not be upheld, because, if
for no other reason, his rights were extinguished by the
judgment in Finney against Gallop, to which action all
the parties to this suit were also parties.

Finally, it is insisted that the judgment in favor of the
plaintiffs in this suit is not in proper form and is therefore
not enforcible. If that were true, it would do the ap-
pellants no harm and furnish them no ground of com-
plaint. We think, however, that although somewhat in-
formal, it is sufficient. It finds the essential facts in
favor of the plaintiffs and adjudges the liability of the
defendants for the collection of the amount. This suffices
for a decree in equity, in which the requirements of techni-
cal formality are not so stringent as in suits at law.
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It is recommended that the judgment of the district
court be affirmed.

Durrie and ALpert, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

" AFFIRMED.

Eri7ZABETH DUFRENE, EXECUTRIX OF THE LAST WILL AND
TESTAMENT OF ALFRED R. DUFRENE, DECEASED, V.
LEvERETT M. ANDERSON ET AL.

FiLEDp JANUARY 8, 1903. No. 11,588.
Commissioner’s opinion, Department No. 3.

1. Fraudulent Conveyance. On the facts stated, a conveyance of
real estate by a debtor is held to have been in fraud of his
creditors.

FINANCIAL CONDITION OF GRANTOR: KVIDENTIAL FAct:
PLEADING. In an action to set aside such conveyance, the
financial condition of the grantor at the time of making the
conveyance is merely an evidential fact bearing on the question
of fraud, and need not be pleaded; aliter, his financial condition
at the time of the commencement of such action.

3. Statute of Limitations: WAIVER: DEMURRER: ANSWER. The de-
fense of the statute of limitations is waived unless interposed
by demurrer or by sufficient averments in the answer.

ANSWER IN FORM OF DEMURRER. An averment in the
answer, couched in the language of a general demurrer to the
petition, is a bare conclusion of law and insufficient to inter-
pose the defense of the statute of limitations.

REHEARING of case reported in 2 Nebr. [Unof.], §13.

Error from the district court for Douglas county. Aec-
tion to set aside a fraudulent conveyance. Tried below
before Fawcerr, J. Judgment for defendants. Judg-
ment below reversed.

Bernard N. Robertson, for plaintiff in error.

W. A. Saunders, contra.
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ALBERT, C.

On the 10th day of October, 1894, the defendant L. M.
Anderson executed two conveyances, covering separate
parcels of real cstate belonging to him, to his son, the de-
fendant Arthur L. Anderson. These conveyances were not
filed for record until January 14, 1896. At and prior to
the date of such conveyances, the grantor was indebted to
Alfred R. Dufrene on a note securced by mortgage on other
real estate. The mortgage was foreclosed in 1895, and a
deficiency judgment rendered in favor of the mortgagee
and against the mortgagor, in 1896, for $1,800. Afterward
the mortgagee died, and in 1899 the judgment was revived
in the name of his executrix, the plaintiff in this’ case.
Afterward, on the 6th day of May, 1899, an execution
issued on the judgment, and there being no personal prop-
erty belonging to the execution defendant, nor real estate
to which he held the legal title, whereon to levy, it was
levied on the real estate, the legal title to which had been
transferred by one of the conveyances hereinbefors men-
tioned and still stood in the name of the grantee und-r
that conveyance. Afterward, on the 6th day of May, 1599,
the plaintiff brought this action against the defendants
named, and others having or claiming some interest in the
property levied upon, to set aside the conveyance thereof
hereinbefore mentioned, as having been made in fraud of
the creditors of the grantor. The answers deny the charge
of fraud, and aver that the conveyance was upon a
valuable consideration. One of the answers, that of the
grantee, avers that the consideration was the cancelation
of a debt for $350, with interest from the 15th day of
September, 1891, to the date of the conveyance, at ten
per cent. per annum, due from the grantor to the grantee.
The answers also contain the statement “that the facts
stated in said petition do not constitute a cause of action.”
The replies to the answers may be said to amount to a
general denial. The court found in favor of the defend-
ants, and decreed accordingly. The plaintiff brings error.
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This is the second hearing before this department. The
former opinion, aftirming the decree of the district court,
is reported in 2 Nebr. [Unof.], 813. A further examina-
tion of the record in this case satisfies us that our former
conclusion was wrong, and that the decree of the district
court ought to be reversed.

The conveyance assailed was from father to son. It
was withheld from record more than a year after it was
executed. It is conclusively established that at the time
the conveyance was made, the father was heavily indebted.
It is true that all of his indebtedness, save onc claim
amounting to about $126, was secured by morigages on
real estate other than that in controversy. But the in-
terest on the indebtedness and the taxes on the real estate
were accumulating and delinquent, and upon a foreclosure
of the mortgages the amount realized on the sales of the
property was not sufficient to satisfy the decrees. Seven
witnesses testified as to the value of the real estate in con-
troversy. Not one estimated its value at the time of the
conveyance in question at less than $4,200, save the gran-
tee, whose estimate was $2,500. But aside from the fact
that he knew the property and held the legal title to it,
nothing is shown to entitle his opinion in the matter to
weight. Opposed to his testimony is that of six witnesses
acquainted with the property, and competfent to form an
opinion as to its value. All of them,save the grantor, whose
estimate of the value was $8,000 when the convevance
was made, were disinterested. Taking into account the
interest of the grantec, and the facts hereinbefore men-
tioned affecting the weight of his opinion, a finding that
the property was worth but $2,500, would be against such
an overwhelming weight of evidence that it could not be
sustained. We think, then, that $4,200 is the lowest figure
at which the value of the property, at the time of the con-
veyance, would be placed. It was subject to an apparent
tax lien of some $1,600, which was subsequently adjudged
invalid. The other property conveyed by the grantor to
the grantee at the same time, according to their own esti-
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mate, was worth about $2,700 over and above the incum-
brances. It was conveyed without any valuable considera-
tion whatever, unless upon the same consideration as the
other conveyance, which the parties themselves allege was
a debt due from the grantor to the grantee, and less than
$500. Assuming that the parties at the time regarded the
tax lien of $1,600 as valid, the property in question, at the
time of the conveyance, was worth $2,600 over and above
incumbrances. In other words, the only consideration for
the transfer of property worth, in the aggregate, $5,300
above incumbrances, from the father to the son, was the
cancelation of an alleged debt of less than $500, due from
the former to the latter. The evidence in regard to the
existence of such indebtedness is by no means satisfactory.
That this action was brought to set aside but one of the
conveyances, does not affect the evidential value of the
facts concerning the other made at the same time. These
conveyances practically divested the grantor of the legal
title 'to all real estate owned by him, save his homestead,
which was subsequently sold under one of the decrees
hereinbefore mentioned. That the grantor at the time
was in failing circumstances, is conclusively established
by the evidence.

From the facts stated, but one reasonable inference is
to be drawn, and that is that the conveyances were made
in fraud of the creditors of the grantor; nor can it be said,
in the light of those facts, that the grantee was innocent
of a participation in the fraud.

The defendants contend that the decree of the district
court should be affirmed, because the petition fails to state
a cause of action. In this hehalf, our attention is directed
to the fact that the petition contains no allegation that
the grantor was insolvent at the time of the conveyance.
We do not deem such an allegation necessary in an action
of this character. The financial condition of the grantor
at the time of making the convevance, is merely an evi-
dential fact bearing on the question of fraud, and need not
be pleaded. Kain v. Larkin, 36 N. E. Rep. [N. Y.], 9;
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Banning v. Purinton, 75 N. W. Rep. [Ia.], 639. The in-
solvency of the grantor at the time of the commencement
of tlie action, is one of the ultimate facts, and, as such,
must be pleaded and proved, as it was in this case.

On the question of the sufliciency of the petitien, it is
next urged by the defendants that the petition, on its face,
shows that the action is barred by the statute of limita-
tions. But it has been repeatedly held by this court that
the defense of the statute of limitations is personal to the
defendant, and is waived unless pleaded. Scroggin v.
National Lumber Co., 41 Nebr., 195. This court has also
held, however, that the defense may be interposed by a
general demurrer where it appears on the face of the peti-
tion that the statute has run against the cause of action.
Merriam v. Miller, 22 Nebr., 218. In the present case no
demurrer was filed, nor were the facts showing the bar of
the statute pleaded in the answers. In each of the an-
swers, however, is a statement couched in the language of
a general demurrer to the effect that the facts stated in the
petition do not constitute a cause of action. We do not
believe that by such pleading the statute of limitations
was interposed as a defense. Section 99, Code of Civil
Procedure  provides that “the answer shall contain:
First—A general or specific denial of each material alle-
gation of the petition controverted by the defendant.
Second—A statement of any new matter constituting a
defense, counter-claim or set-off, in ordinary and concisc
language, and without repetition.” In Seroggin v. Na-
tional Lumber Co., supra, the answer averred that the
suit we s not brought within the time required by law, nor
until after the lien had expired. This court held that such
averments were mere conclusions of law, and that where
the statute of limitations is relied upon as a defense in
the answer, the facts, as distinguished from conclusions
of law, must be pleaded. In this case the language of the
answer now relied upon as raising the defense of the
statute of limitations is the technical language employed
in a demurrer to state a bare conclusion of law. It has




VoL. 67] JANUARY TERM, 1903. 141

State v. Union P. R. Co.

no place in a pleading which the law requires to state
facts. Incorporated as it was in the answer, it should be
treated as a part of the answer. Being a bare conclusion
of law, it is of no issuable value, and is insufficient to in-
terpose the defense in question. We have not overlooked
the cases holding that, where the petition fails to state a
cause of action, it may be assailed at any stage of the pro-
ceeding, and that it may be assailed for the first time in
this court on appeal. But those are cases in which the
plaintiff could not, as a matter of law, under any circum-
stances, recover on the state of facts pleaded. But this
case is not of that character. The defense, we have seen,
is one that is waived, unless properly and opportunely
interposed. It was not thus interposed in this case; hence
if it existed, which we doubt, it is waived.

It is recommended that the former judgment of this
court be vacated, and the decree of the district court be
reversed, and the cause remanded for further proceedings
according to law.

Durrin and AMES, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the former judgment of this court is vacated and
the decree of the district court reversed and the cause
remanded for further proceedings according to law.

REVERSED AND REMANDED.

STATE OF NERRASKA V. UNION PAcCIFIC RAILROAD COMPANY.
TILED JANUARY 21, 1903. No. 11,271,

Stare Decisis. On the authority of the case of State v. Missouri P.
R. Co., 64 Nebr., 679, which is approved and followed, the action
brought by the state against the defendant in the above entitled
cause is dismissed.

ORIGINAL proceeding before this court, being an action
Syllabus by court; catch-words by editor.
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brought by the attorney general to recover penalties for a
violation of the Maximum Freight Rate Law. The action
was commenced by Coustantine J. Smyth. Dismissed.

Frank N. Prout, Attorney General, Norris Brown and
William B. Rose, for the state.

Edson Rich, William R. Kelly and John N. Baldwin,
contra.

Prr CoRiAM.

This cause originated in this court and was brought by
the state against the defendant, the Union Pacific Railway
Company, to recover a large sum of money claimed to be
due on account of numerous alleged violations of the
Maximum Freight Rate Law,—a law passed by the legisla-
ture, and approved April 7, 1893, entitled “An act to
regulate railroads, to classify freights, to fix reasonable
maximum rates to be charged for the transportation of
freights upon each of the railroads in the state of Nebraska
and to provide penalties for the violation of this act.” A
demurrer to the petition was interposed, challenging the
jurisdiction of the court to hear and determine the cause
on the ground that the right to recover the penalties con-
templated by the act was by an action criminal in its
nature, rather than civil, and that this court was not
possessed of original jurisdiction to hear and determine
such criminal actions. The demurrer was heard and tenta-
tively overruled, and the same objection raised by answer
to the petition. After the issues were formed, referees were
appointed to hear the evidence and report their findings
of fact and conclusions of law. They, without going into
the merits of the whole controversy, after a hearing on the
question of the alleged unconstitutionality and invalidity
of the act for various reasons urged by the defendant, have
reported certain findings, and as a conclusion of law hold
to the view that the act is inoperative and void because it
is so far dependent upon the statute creating a state board
of transportation, which by a decision of this court* has

* State v, Burlington & M. R. B. Co., 60 Nebr., 741,
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been declared unconstitutional, as to render the former act
incomplete and incapable of enforcement. Exceptions are
taken to the report of the referees, and the cause has been
submitted on such report and the exceptions thereto. We
do not find it incumbent on us, nor advisable, to either dis-
approve or affirm the findings of the referees on which
their conclusion recommending a dismissal of the action
is grounded. Since the submission of this cause to the
referees, the question raised by the demurrer interposed
by the defendant, and the answer to the petition, in respect
of the nature of the action and the authority of the court
in the exercise of its original jurisdiction to try and de-
termine the controversy, was again presented, in the case
of State v. Missouri P. R. Co., 64 Nebr., 679, After being
fully considered, it is there held that an action such
as is brought by the state in the case at bar can not be
maintained, because of lack of original jurisdictiomn, and
that the penalties provided for by the act in question could
be enforced only in a criminal trial. On the authority of
that case we must decline to further entertain jurisdiction
of the case at bar. Hence, without passing on the find-
ings of the referees, their recommendation to enter a
judgment of dismissal will be sustained and the action
dismissed.
JUDGMENT OF DISMISSAL ACCORDINGLY.

JAMES W. LOGAN, APPELLEE, V. JENNIE A. WITTUM ET AL.,
APPELLANTS,

FILED JANUARY 21, 1903. No. 12,226.

New Appraisement After Two Futile Attempts at Sale: Numser Un-
LIMITED. Section 495 of the Code of Civil Procedure authorizes
a new appraisement of property whenever it is demonstrated,
by two futile attempts to sell, that the preceding valuation
was too high. The number of appraisements is not limited.

Syllabus by court; catch-words by editor.
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APPEAL from the district conrt for Douglas couniy from
confirmation of foreclosure sale. Ieard below hefore
Dicxixsox, J. Affirmed.

George F. Wittum and James W. Carr, for appellants.
George A. Magney, contra.

SvLnivax, C. J.

This is an appeal from an order of the district court for
Douglas county confirming a foreclosure sale. The ques-
tion raised by the record is novel, but not difficult. The
property described in the decree, after having been twice
appraised and twice advertised and offered for sale under
each appraisement, remained unsold for want of hidders.
A third appraisement was then made, and upon this ap-
praisement is based the sale ratified by the order under
review.

The contention of appellants is that the second valua-
tion was final and conclusive, and the third one unauthor-
ized and void. This conclusion is not fairly deducible
from the statute. The sale of the land for the satisfaction
of the mortgage is the sole end and oulv purpose of a fore-
closure suit.” The law aims to prevent a sacrifice of the
debtor’s property, but it intends, nevertheless, that the
property shall be sold if a sale is necessary. No insuper-
able obstacle to the enforcement of the mortgage is con-
templated. The judgment of the persons making the see-
ond appraisement can not stand as an absolute bar to the
creditor’s demand for satisfaction of his claim. Section
495 of the Code of Civil Procedure is as follows: “In all
cases where real estate may hereafter he levied upon, by
virtue of any execution or order of sale, and shall have
been appraised. and twice advertised and offered for sale,
and shall remain unsold for want of bidders, it shall be the
duty of the officer to cause a new appraisement of such real
estate to he made, and suceessive executions or orders of
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sale may issue at any time in vacation, after the return of
the officer ‘not sold for want of bidders,” at the request of
the plaintiff or his attorney.” This section, as we interpret
it, is not a limitation upon the power of the officer holding
the-execution or order of sale, but a direction to him to re-
appraise whenever property, after having been twice ad-
vertised and offered for sale, remains unsold for want of
bidders. The thought which the legislature intended to
express was that there should be a new valuation as often
as it should be demonstrated, by two futile attempts to
sell, that the preceding valuation was too high. Burkett v.
Clark, 46 Nebr., 466, gives no countenance to the theory
that the statute quoted is a limitation upon the officer’s
authority to make more than two appraisements.
The order appealed from is right and is

AFFIRMED.

ATLEE HART v. H. C. BEARDSLEY BT AL.
FILED JANUARY 21, 1903. No. 12,835.

1. Aim and Object of the Appraisement Law. The sole aim and ob-
ject of the appraisement law is to prevent a sacrifice of the
debtor’s property by providing that it shall not be sold upon
judicial process for less than two-thirds of the value of the
debtor’s interest as fixed by the appraisers.

2. Jurisdiction of Appraisers: VALUE AND EXTENT OF DEBTOR’S INTER-
EST: CHARACTER OF TITLE. The business of the appraisers is
to fix the value of the debtor’s interest, not to determine the
extent of the interest, or character of the title, that will be
offered for sale and transferred to the purchaser by the order
of confirmation.

3. Real Interest of Debtor Is Sold. At an execution sale of lands
and tenements the thing offered for sale and the thing actually
sold and transferred to the purchaser is the real interest of
the debtor in the property, not merely his interest as fixed and
determined by the appraisers.

4. Foreclosure Sale—What It Transfers to Purchaser. A foreclosure
sale of lands and tenements, unless the decree otherwise pro-
vides, transfers to the purchaser every right and interest in
the property of all the parties to the action.

8yllabus by court; catch-words by editor.
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5. Appraisers: Ju~NIiOR LIEN: GRross VALUE: DEpUCTION. Where ap-
praisers of land about to be sold in execution of a decree of
foreclosure deduct a junior lien in favor of one of the parties
to the action from the gross value of the property, the error
will be without prejudice unless it .result in depriving the
mortgagor of the specific right secured to him by the appraise-
ment law.

6. Wrongful Deduction of Junior Lien: TITLE VESTED IN PURCHASER.
And, notwithstanding such wrongful deduction, the foreclosure
sale will, if confirmed, divest the junior lien and vest in the
purchaser every right and interest in the property of all the
parties to the action.

7. Decree of Foreclosure: JUNIOR L1EN: SENIOR LIEN: JURISDICTION
OF APPRAISERS. Where a decree of foreclosure determines that
a lien in favor of one of the parties to the action is a junior lien
the appraisers have no jurisdiction or authority to adjudge it
to be a senior lien.

ErrOR from the district court for Dakota county. Ac-
tion to foreclose a real estate mortgage. Tried below be-
fore GRAVES, J. Judgment of dismissal on the pleadings.
Affirmed.

Robert E. Evans, for plaintiff in error.
Wilbur Owen and Mell C. Beck, contra.

Surnivan, C. J.

This was an action by Atlee Hart against H. C. Beards-
ley, Sarah J. Beardsley and George B. Owen, trustee, to
foreclose a real estate mortgage. No evidence was taken
at the trial, but upon the facts actually or constructively
admitted by the plaintiff in his pleadings the court found
in favor of defendants and gave judgment dismissing the
petition. The case was submitted in this court on an
agreed printed abstract which is in substance as follows:

December 31, 1894, H. C. Beardsley and wife executed
to Geo. B. Owen, trustee, a mortgage for $1,800 on land
in Dakota county, Nebraska, which mortgage recited that
it was a first mortgage. This mortgage was drawn by the
plaintiff in this case, Atlee Tlart, the written portion being
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in his handwriting, and was recorded on J anuary 8, 1895.
December 29, 1894, Beardsley and wife exccuted another
mortgage for $500 to the plaintiff herein, Atlee Hart,
which is the mortgage here in question. This mortgage
was also drawn by Hart, is in his handwriting, and recites
that it is “subject and second to a mortgage hereinafter to
be:given for eighteen hundred dollars,” and it is alleged in
defendants’ answer, and not denied by plaintiff, that this
clause referred and was intended to refer to the $1,500
mortgage given to Geo. B. Owen, trustee, and the plaintift
accepted his mortgage with that understanding; and after
the $1,800 mortgage had been delivered to Owen, this
second mortgage was also filed for record on January 8,
1895, but prior to the other mortgage. October 6, 1899.
Owen filed a petition in the district court of Dakota county
seeking a foreclosure of his mortgage for $1,800, making
Hart a party defendant and alleging that he, the said
Hart, had or claimed to have some lien upon or interest in
the mortgaged premises, and that such lien or interest was
junior and inferior to the lien of the plaintiff’s mortgage.
The prayer of the petition was that the $1,800 mortgage be
adjudged to be a first lien, and for a decree of foreclosure.
A summons was issued and served on Hart, who appeared,
but failing to answer, was defaulted. Thereupon a decree
was rendered, which recited that the mortgage of George
B. Owen, trustee, was a first lien upon the premises here
in question and “paramount and superior to any right,
title, lien or interest in and to or against the same of any
of the defendants” in said action; and also adjudged that
in case the defendants in said cause should fail for twenty
days from the entry of said decree to pay or cause to be
paid to the said Owen the sum of $2,658, found to be due
upon his mortgage, with interest and costs, the defendants,
and all of them, should be foreclosed of all equity of re-
demption or other interest in the mortgaged premises, that
said premises should be sold, and that an order of sale
should be be issued to the sheriff commanding him to sell
the premises and bring the proceeds into court. An order
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of sale was issued by the elerk November 19, 1900, and the
premises were valued at the sum of $3,200. The register
of deeds in making his return to the sheriff certified
the Hart mortgage as a prior lien, and the appraisers
in making their appraisement deducted it, together
with a tax lien amounting to %216, from the gross
valuation, and appraised the “interest of the defendants”
in the action at $2,454. Neither party sought to have the
appraisement set aside, and the plaintiff, Owen, as trustee,
bid in the mortgaged premises for 2,800, with full knowl-
edge of the deduction of the Hart mortgage, but in reliance
upon the decree as fixing the rights of the parties, and
without making any deduction for, or taking into account,
the Hart mortgage. The sale was confirmed by the court
without objection by either party, ahd a deed executed to
Owen, who was given credit upon his bid for the amount
due upon his mortgage. Hart neither claimed nor re-
ceived any part of the proceeds of the sale,

From these facts it clearly appears: (1) that the Hart
mortgage was in truth a junior lien; and (2) that Owen
bought the property without intending to assume the lien,
and in the belief that it would be divested by the sale. It
is contended by counsel for Hart that the %500 mortgage
having been deducted by the appraisers fioin the gross
value of the land, it is still, notwithstanding the sale, a
valid and enforceable lien. 1t may aid us in determining the
question thus raised to inquire what is the meaning of a
judicial sale. What does the court undertake to sell and
what does the purchaser expect and intend to buy? If
the sale is conducted on the theory that the real interest
of the debtor, and of all the parties to the action, is the
thing offered for sale, then the purchaser gets that interest,
whatever it may be. But if the meaning of the transaction
is that the thing offered for sale is the interest of the debtor
as fixed and determined by the appraisers, then it may,
with reason, be asserted that the deducted lien represents
purchase money which the vendee can not rightfully refuse
to pay. At the common law the thing offered at an execu-
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tion sale was the real interest of the debtor, and at a fore-
closure sale the thing offered and sold, unless the decree
otherwise provided, was every right, title and interest of
all the parties to the action. Freeman, Executions, 301,
335; Jones, Mortgages, sec. 1654 ; Wiltse, Mortgage Fore-
closures, sec. 577; Tallman v. Ely, 6 Wis., *244; Ames v.
Storer, 74 N. W. Rep. [Wis.], 101; Young v. Brand, 15
Nebr., 601; 17 Am. & Eng. Ency. Law [2d ed.], 1010. In
this state the rule of the common law upon this subject has
not been changed. By section 499 of the Code of Civil
Procedure it is provided that the sheriff or other officer
selling realty on execution shall make to the purchaser “as
good and sufficient a deed of conveyance of lands and tene-
ments sold as the person or persons against whom such
writ or writs of execution were issued could have made of
the same, at the time they became liable to the judgment,
or at any time thereafter.” And in the next section it is
further declared that the sheriff’s deed “shall vest in the
purchaser as good and as perfect un estate in the premises
therein mentioned as was vested in the party, at or after
the time when such lands and tenements became liable to
the satisfaction of the judgment.” According to section
853 of the Code of Civil Procedure the effect of a deed
given by a sheriff or other officer conducting a foreclosure
sale is to “vest in the purchaser the same estate that would
have vested in the mortgagee if the equity of redemption
had been foreclosed”; and in said section it is further de-
clared that “such deeds shall be as valid as if executed by
the mortgagor and mortgagee, and shall be an entire bar
against each of them, and all parties to the suit in which
the decree for such sale was made.” These statutory pro-
visions have been in no manner modified by the appraise-
ment law, which was designed to prevent a sacrifice of the
debtor’s property by providing that it should not be sold
upon judicial process for less than two-thirds of the value
of his interest as fixed by the appraisers. Watson v.
Tromble, 33 Nebr., 450. An execution sale still vests in
the purchaser the actual interest of the execution defend-
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ant in the property sold; and a foreclosure sale, in the
absence of any reservation in the decree, still transfers to
the purchaser every right, title and interest of all the
parties to the suit.

It has been uniformly held by this court that a wrong:-
ful deduction by appraisers is not prejudicially erroneous
if the land sold for two-thirds of the real value of the
debtor’s interest. Drew v. Kirkham, 8 Nebr., 477; La
Selle v. Nicholls, 56 Nebr., 458; Bernheimer v. Hamer, 59
Nebr., 733 ; Peck v. Starks, 64 Nebr., 341. These decisions
go upon the assumption that the thing sold is the real in-
terest of the debtor, and that it will bring whatever it is
worth, regardless of the appraisers’ estimate of its value.
This is made plain by a simple illustration: A piece of
land is valued by appraisers at $1,200. A judgment
amounting to $800, void for want of jurisdiction, is de-
ducted as a prior lien. The land is then sold for $800.
According to the decisions just cited, the debtor is not
injured by the appraisers’ mistake, because it did not
result in a violation of any right secured to him by the
appraisement law. If the thing sold was' merely the
debtor’s interest as fixed by the appraisers, the error would,
of course, be very prejudicial, for it is evident that if the
land would bring $800 when sold subject to an $800 lien
it would, but for the lien, bring $1,600. .

In the present case Owen, relying on the law and the
decree of the court, made his bid and completed his pur-
chase. He did not understand that the land was offered
subject to the lien of the Hart mortgage. He assumed that
it was the business of the appraisers to fix the value of the
debtor’s interest, and that it was not their business to de-
termine the extent of the interest or character of the title
which would be offered for sale and which would pass to the
purchaser by the order of confirmation. He supposed the
Hart mortgage would be divested by the sale and that the
error made by the appraisers would be harmless if it did
not deprive the mortgagor of the specific right secured to
him by the appraisement law. To hold, under these cir-
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cumstances, that the amount due upon the Hart mortgage
is purchase money in the hands of Owen, impressed with
a trust in favor of Hart, would be to ignore an obvious and
conceded truth and to base our decision upon a palpable
fiction. The parties to an action are, of course, coneclu-
sively bound by the adjudications of the court, but in this
case there was nothing adjudged in favor of Ilart and
against Owen. There was no issue between them which
the appraisers had jurisdiction or authority to decide. The
function of the appraisers was to fix the value of Beards-
ley’s interest in the mortgaged property, and they had no
other duty, power or funection.

The reasoning by which it is sought to prove that the
mortgaged premises were sold subject to the Hart mort-
gage Is altogether artificial and, as it seems to us, mani-
festly unsound. But it is said that some decisions of this
court, such as Koch v. Losch, 31 Nebr., 625, and Nye v.
Falirenholz, 49 Nebr., 276, can not be reconciled with a
decision affirming the judgment in favor of Owen. YWhether
this be so we will not now stop to inquire, but if it is true
that the cases referred to by counsel are in conflict with
the conclusion reached in this case, they are unsound and
wholly indefensible.

The judgment is AFFIRMED.

HorcouMs, J., concurring specially.

I agree to the conclusion reached in the foregoing opin-
ion and concur in a judgment of affirmance. T dissent,
however, -from the views expressed in the opinion which
are in conflict with the principles deducible from the fol-
lowing authorities, which, in my opinion, must now be
held to be the settled law of this state: Kruger v. Adams
& French Harvester Co., 9 Nebr., 526; Skinner v. Reynicl:.
10 Nebr., 323 ; Bond v. Dolby, 17 Nebr., 491 ; Kocl v. Losch.
31 Nebr., 625; Nye v. Fahrenholz,49 Nebr., 276; Farmcers'
Loan & Trust Co. v. Schwenk, 54 Nebr., 657; Arlington
Mill & Elevator Co. v. Yates, 57 Nebr., 286; Goos v. Goos,
67 Nebr., 294 ; Battelle v. Mclntosh, 62 Nebr., 647; Curtis
v. Osborne, 63 Nebr., 837.
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SEDGWICK, J., concurring.

I think that the many former decisions of this court, so
far as they hear upon the question involved in this case,
can be justified, if at all, only upon the principle that the
purchaser of real estate incumbered by a mortgage is
estopped to deny the validity of the prior mortgage if he de-
ducts the amount of the mortgage from the purchase price,
and agrees to pay the same. Unless there is an agreement,
express or implied, to pay the prior lien, he is not estopped
to deny its validity. The fact that he purchased the prop-
erty at a foreclosure sale, under an appraisement in which
the prior lien is deducted from the true value of the land
in ascertaining the value of the defendant’s interest, is
to be regarded as evidence that he assumed the prior mort-
gage, and agreed to pay the same as part of the purchase
price. The record may be in such condition that, together
with such appraisement, it will, of itself, be sufficient evi-
dence that the purchaser assumed and agreed to pay the
prior incumbrance.

The proposition of law stated in the sixth paragraph of
the syllabus is not inconsistent with this view. It is, by
its terms, restricted to junior liens held by parties to the
action whose rights have been adjudicated therein. If a
purchaser at a judicial sale has purchased the property
for a small fraction of its real value, and the appraise-
ment under which he purchases shows that a prior lien
has been deducted from the real value of the land in
fixing the defendant’s interest, the presumption will be
that he assumed and agreed to pay the prior lien, there
heing nothing in the record of the proceedings to overcome
thig presumption. But when the decree itself shows that
the sale was not made subject to a prior lien, but that a
supposed lien, erroneously deducted by the appraisers,
was in fact subject to the lien under which the sale took
place, then no such presumption exists, but rather the
record is conclusive that the purchaser did not assume and
agree to pay the prior lien.
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EvANS LAUNDRY COMPANY V. Orva W. CRAWFORD.*
FiLED JANUARY 21, 1903. No. 11,975.

1. Servant: AssUMED RISK: NEGLIGENCE. A servant who engages in
any employment is deemed as a matter of law to have con-
tracted with reference to the ordinary hazards and risks inci-
dent thereto and to have assumed the same; and for any injury
resulting therefrom, without negligence on the part of the
master, the latter can not be held liable to respond in damages
therefor.

2. Assumed Risks: RULE oF Law: INFANTS. The rule of law as to
the assumptlion of the ordinary risks incident to an employ-
ment, applies to infants as well as to adults.

3. Master and Servant: INJURY TO SERVANT: ASSUMED RISK: PLEAD-
ING: ANSWER. It is not required that the master who is sued
by a servant for an injury received while engaged in the line
of his employment, shall plead in his answer that the servant
assumed the usual and ordinary risks and hazards incident to
the service, in order to be entitleds to an instruction to the
jury as to the rule of law regarding such assumed risks.

4. Assumption of Risk as a Defense Must Be Specially Pleaded.
Where the assumption of a risk not usually and ordinarily
incident to the employment is relied on as a defense in an
action against the master for negligence, such assumption of
risk must be specially pleaded.

5. Knowledge of Employer: DuUTY oF MasTER. If an employer has
knowledge that the servant will be exposed to risks and
dangers in any labor to which he is assigned, and knows or
ought to know that the servant is for any cause disqualified
to know, appreciate and aveid such dangers, the same not
being obvious to the servant, then it becomes the master’s
duty to give such reasonable cautions and instructions as to
reasonably enable the servant, exercising due care, to do the
work with safety to himself; and a failure to do so renders
the master guilty of a breach of duty, for which he would
be legally responsible.

6. Hazardous Employment: INFANT SERVANT: DUTY OF MASTER.
Likewise an infant engaging in a bazardous employment is
entitled to warning from the master of dangers which, on
account of youth and inexperience, he does not comprehend
and appreciate; and if such warnings be not given, or if they
be inadequate, the master is in fault and must answer for the
consequences.

7. Inexperience: YouTn: INSTRUCTIONS: MASTER’S DuTy. When, from

Syllabus by court; catch-words by editor.
*Opinion filed denying rehearing. See page 164, post.
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inexperience or disqualifying causes, by reason of youth or
otherwise, the duty devolves upon the master to give such rea-
sonable instructions and cautions to the servant regarding dan-
gers in the performance of his duties as will best avoid an
injury by reason of such dangers, and the master has done so,
then the servant is upon the same footing as any other em-
ployee and is deemed in law to have assumed the usual and
ordinary risk incident to his employment.

8. Instruction: Acrs: PROXIMATE CAUSE OF INJURY: NEGLIGENCE:
ASSUMPTION OF RISK. An instruction that before the jury could
return a verdict against the defendant for alleged negligence,
it must be found that the defendant was guilty of the acts of
negligence, or some of them, alleged in the plaintiff’s petition,
and that such negligence was the proximate cause of the injury
complained of, does not embody the principle of the assumption
of ordinary risks, and render errorless the refusal of the trial
court to give an instruction as to the assumption by the servant
of the ordinary hazards and risks incident to the business.

9. Instruction. Instruction copied in the opinion neld to state a
correct rule of law, and the refusal to give the same prejudicial
error.

ERROR from the district court for Lancaster county. Ac-
tion in the nature of case by an employee against an em-
ployer for damages received from employer’s alleged neg-
ligence in the operation of machinery. Tried below before
Hormes, J. Verdict for $6,833. Judgment on verdict.
Reversed.

Stephen L. Geisthardt and Addison S. Tibbets (J. W.
Deweese, on motion for rehearing), for plaintiff in error.

Halleck F. Rose, Wilmer B. Comstocl: and D. J. Fla-
herty, contra:

The duty of instructing the servant as to his duties was
specially delegated to Bryant. The master, by delegating
such authority, assumed repsonsibility for Bryant’s acts.

A vice-principal, as the term is used in the law of fellow
servants, is a servant who represents the master in the
discharge of those personal or absolute duties which every
master owes to his servants.

In Crawford’s case it is not disputed that the servant
about to assume new duties was inexperienced, and that it
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was thought necessary by the master himself to undertake
the new servant’s proper tutelage and instruction. This
duty the master, by his own statement, specifically dele-
gated to Bryant. Crawford was placed in charge of Bry-
ant. The demonstrations and oral instructions given by
the latter to Crawford, therefore, bind the master as though
performed by him personally.

The adjudged cases contain many instances where a mere
employee, who is thus charged with the duty of properly
instructing other employees, represents the master as vice-
principal, and that the master is liable for the negligence
of the servant in the discharge of that particular duty.
Pullman’s Palace Car Co. v. Harkins, 55 Fed. Rep., 932;
Burke v. Anderson, 69 Fed. Rep., 814, 34 U. 8. App., 132;
. Smith 0il Co. v. Slover, 58 Ark., 168; Wheeler v.
Wason Mfg. Co., 135 Mass., 294 ; Brennan v. Gordon, 118
N. Y., 489, 16 Am. St. Rep.; 775; Lebbering v. Struthers,
Wells & Co., 157 Pa. St., 312, 33 Week. No. Cas., 99,
Burns v. Matthews, 40 N. E. Rep. [N. Y.] (1895)], 731

HoLcoMB, J.

This cause comes here by proceedings in error, prose-
cuted by the defendant in the court below, against whom
a judgment was rccovered by plaintiff on the ground of
negligence. The negligence alleged was in respect of the
operation of machinery used in connection with a steam
laundry of which the defendant was proprietor, and also
in relation to the manner of instructing the plaintiff how
to operate such machinery; he having just prior thereto
engaged himself as a servant in the employ of the defend-
ant company for the purpose of assisting it in the conduct
of its business. Several errors are assigned by the defend-
ant company, which are in this court urged as reasons for a
reversal of the judgment which plaintiff obtained in the
trial court, from which, from an examination thereof, as
well as of the entire record, we are of the opinion that to
dispose of the case properly, we should confine ourselves to
alleged errors relating to the giving and refusing to give
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certain instructions to the jury for their guidance in de-
liberating upon the evidence submitted at the trial. The
other errors assigned do not impress us as possessing much
merit. To fairly understand the issues, brief reference to
the pleadings seems advisable. In the plaintiff’s petition
it is alleged, in substance, that for a valuable considera-
tion he entered into the defendant’s employ to work and
labor in and about its laundry; that among the machinery
and its appliances used in the business was a machine
called a wringer, with which clothes were dried, and when
in use revolved at a high rate of speed; that it was an in-
tricate and dangerous piece of machinery, requiring skilled
and experienced workmen for its safe and proper opera-
tion, and skill and experience was also required to properly
place clothes in the said wringer, to operate it safely, and
to prevent wabbling in its rotary movements; that it was
defective and out of repair and not supplied with a brake
or other proper appliance necessary to the safety of the
operator. The plaintiff, it is alleged, was at the time under
the age of twenty-one years; had not heen employed about
machinery, was unskilled and inexperienced, and upon
entering the employ of the defendant was immediately
put to work operating and handling said wringer, without
any instructions from the defendant as to how the same
should be handled or operated, or how to place the clothes
therein, and without being cautioned against the danger
of operating the same; that the said machine, when put in
rapid motion, revolved irregularly, so that some of the
clothes hung out of the wringer; that, by reason of the
premises, while plaintiff was attempting to operate said
machine and to place the partially laundered clothes there-
in to be dried, and while.endeavoring to stop the wabbling,
in obedience to the instructions of the defendant that he
should put his hand on top of the machine in case it wab-
bled, the said machine and clothes caught about the body
of the plaintiff, and threw him violently to the ground,
breaking his arm, one of his ribs and otherwise injuring
him. The answer admits the employment of the plaintiff
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and that he suffered an injury while so employed, and
denies the other allegations of the petition, and charges
the plaintiff with contributory negligence. The wringer, it
appears from the record, was a large oval or bowl-shaped
kettle, used for drying clothes, which, when put in rapida
motion, revolves at the rate of about thirteen hundred
revolutions per minute; the water in the clothes being ex-
tracted by the centrifugal force thus set in motion. It ap-
pears that at the time the plaintiff was a young man of
ordinary intelligence, and was within a few days of twenty-
one years of age. While he had had some experience with
other kinds of machinery, he was without any previous
experience in operating machinery such as was in use by
the defendant company in the prosecution of its laundry
business. He had been at work oenly about twenty-four
hours when the injury was sustained of which he com-
plains. The evidence does not seem to us to support the
allegations in the petition to the effect that the machinery
was defective and out of repair, and the controversy ap-
pears to have narrowed down to the charge that the de-
fendant was negligent in instructing the plaintiff, when
he began work, how best to discharge the duties assigned
him without injury to himself by reason of the machinery
he was using, and in properly cautioning him against the
hazard and risks incident thereto. It was the contention
of the defendant on the trial that all reasonable instruec-
tions and warnings were given to the plaintiff so as to
advise him of the dangers of the machinery he came in
contact with and how to avoid injury in the prosecution
of the work for which he had been employed, and that the
injury he suffered was the result of his own negligence.
At the trial of the cause the defendant requested the
giving of the following instruction, which was refused by
the court, and error is assigned because of such refusal:
“Infants as well as adults assume the ordinary risks of
the service in which they engage; but an infant engaging
in a hazardous employment is entitled to a warning against
dangers which a person of his age and experience would
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not ordinarily comprehend. Therefore, if you find that
the plaintiff Crawford was warned how he might be injured
by the machine and that he was warned in such a way as
would be sufficient to apprise an ordinary person of his
age and experience of the danger, then he assumed the risk
and the defendant would not be liable for the injury re-
ceived from causes against which he was warned.” The
court gave no instruction covering and ineluding the sub-
stance of the one above requested and refused. While it
is argued by the defendant that the refusal to give this
instruction was prejudicial error, the plaintiff meets the
argument by advancing, first, the idea that the assumption
of the risks ordinarily incident to any employment must
be pleaded by a defendant before he is entitled to have the
jury instructed thereon; second, that the instruction is not
applicable in this case because of the duty of the master to
properly instruct the servant as to the danger connected
with the operation of the machinery in the line of his em-
ployment with reasonable caution as to how the same may
be avoided, which it is alleged the defendant failed to do;
and, third, that the instruction as formulated is not a cor-
rect exposition of the law. Itis a rule we regard as almost
elementary in character that a servant, when he engages
in any employment, is deemed, as a matter of law, to have
contracted with reference to the ordinary hazards and
risks incident to his employment, and to have assumed the
same, and for any injury resulting therefrom without negli-
gence on the part of the master he can not be held liable.
If it were otherwise, then the master would be an insurer
against injury to the servant while engaged in the business
for which employed. The rule as stated must, we think,
be deemed to have been settled in this jurisdiction by the
prior decisions of this court. Chicago, B. & Q. R. Co. ».
McGinnis, 49 Nebr., 649; Missouri I’. R. Co. v. Baxter, 42
Nebr., 793; Malm v. Thelin, 47 Nebr., 686; Norfolk Beet-
Sugar Co. v. Hight, 59 Nebr., 100 ; Omaha Bottling Co. v.
Theiler, 59 Nebr., 257. The rule of the assumption of the
ordinary risks incident to an employment applies to in-
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fants as well as adults. Omaha Bottling Co. v. Thetler,
supra; Pittsburg, C. & 8t. L. R. Co. v. Adams, 105 Ind., 151,
162; Rock v. Indian Orchard Mills, 142 Mass., 522. See,
also, Wood, Master and Servant, sec. 368. In support
of the proposition that the assumption of ordinary risk
by the servant must be pleaded affirmatively in order to
warrant an instruction to the jury as to the law relating
thereto, we are cited to cases where the servant, with
knowledge of defective machinery or appliances, con-
tinued in his employment without objection, in which
case it is held the assumption of the risk reeulting in
the injury must be pleaded as a matter of fact before
the master would be entitled to an instruction predi-
cated thereon. These cases are hardly in point, and ap-
ply only to those transactions between master and serv-
ant where it is admitted that negligence on the part of the
master exists, and as a defense the plea is put forward
that the servant continued in the employment with knowl-
edge thereof and without protest, in which case, if found
to be true, the law declares that the servant and the master
stand on common ground in relation thereto, and that the
servant has also assumed such risk in addition to those
ordinarily incident to his employment. This distinction
is recognized in Missouri P. R. Co. v. Bazter, supra, and
Thompson v. Missouri P. R. Co., 51 Nebr., 527, in each of
which it is held that if the machinery, tools or appliances
furnished the servant by his master are obviously defective
and dangerous and the servant, notwithstanding, con-
tinues in the service, he thereby assumes the risks of any
injury which he may sustain by reason of such defective
appliances.

In a very recent case decided by the supreme court
of Towa (Sankey v. Chicago, R. I. & P. R. Co.,118 Ia,, 39,
91 N. W. Rep., 820) that court recognizes the distinction
as to the pleadings required in such cases. The court says
(p. 45): “The trial court did charge the jury as to the
plaintiff’s assumption of all risks which are naturally or
necessarily incident to the service in which he was en-
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gaged, and as to the bearing of his knowledge of the cus-
tom and practice of the company upon the question of
contributory negligence, but this, we think, does not ob-
viate the objection raised by appellant. The assumption
of risk by virtue of his emplovment, is a matter which in-
heres in plaintiff’s case, and the question is sufficiently
raised by the defendani’s denial of negligence; but as-
sumption of the risk arising from defendant’s negligence, if
uegligence be established, can only be raized by an affirm-
ative plea, and defendant assumes the burden of its proof.”

All ordinary risks incident to the employment are as-
sumed, as a matter of law, and are deemed to have en-
tered into the contract of employment. Where negligence
is alleged against the master, which he denies, and on
the trial of the issue the question of fact to be determined
is the alleged negligence, the defendant is entitled to the
benefit of an instruction to the effect that the ordinary
risks incident to the employment are assumed by the
servant, as a matter of law, and without any affirmative
plea in respect thereof. Yhere, however, the defense is
the assumption of a risk by the servant not ordinarily
incident to the employment and this is relied on as a
defense, then it becomes essential that a plea thereof
be affirmatively made, in order that the question may
be submitted to the jury, as triers of fact, under proper
instructions by the court. The defendant in the case
at bar, we are satisfied, ought not to be deprived of the
benefit of the instruction requested on the ground that it
did not plead affirmatively in its answer the assumption
of such risk.

It is, however, contended further that because of the
allegation in the petition that the servant was not properly
instructed in the beginning of his employment as to the
risk and hazards incident thereto, the danger of the ma-
chinery with which he was working, and cautioned as
to how he might avoid injury,—he being young and
inexperienced,—and the proof in support thereof, the
master was thereby guilty of actionable negligence, and



Vou. 67] JANUARY TERM, 1903. 161

Evans Laundry Co. v. Crawford.

the instruction prayed for is inapplicable. Tt is unques-
tionably true that on a servant engaging in a hazardous em-
ployment, and with dangerous machinery and appliances,
with which he is unacquainted, and of which the master
has knowledge, it becomes the master’s duty to use rea-
sonable care in cautioning and instructing the servant with
respect to the dangers he will encounter, and how best to
discharge his duty. Louisville & N. R. Co. v. Miller, 104
Fed. Rep., 124; Brennan v. Gordon, 118 N. Y., 489, 23 N.
E. Rep,, 810, 8 L. R. A., 818; Sullivan v. India Afg. Co.,
113 Mass., 896; Louisville, N. A. & C. R. Co. ». IFrawley,
110 Ind, 18, 9 N. &, Rep., 594; Reynolds v. Boston & 1.
R. Co., 64 Vi, 66, 24 Atl. Rep., 134; Hughes v. Chicago,
M. & St. P. R. Co., 79 Wis., 264; Tezas & P. R. Co. v.
Bricl:, 83 Tex., 598; Felton v. Girardy, 104 Fed. Rep.,
127. The rule, it seems, is grounded on the principle
that if an employer has knowledge that the servant will
be exposed to risks and dangers in any labor to which
he is assigned, and knows that the servant is for any
cause disqualified to know, appreciate and avoid such
dangers,—the same not being obvious to the servant,—
then it becomes the master’s duty to give such reason-
able cautions and instructions as should reasonably
enable the servant, exercising due care, to do the work
with safety to himself, and a failure to do so renders the
master guilty of a breach of duty, for which he would be
legally responsible. In Omaha’ Bottling Co. v. Theiler,
supre, this court has said that an infant engaging in a
hazardous employment, is entitled to warnings of dangers
which, on account of youth and the want of experience, he
did not fully understand and appreciate. Says the author
of that opinion, the present chief justice (p. 262): “The
general rule is that infants, like adults, assume the ordi-
nary risks of the service in which they engage. They are
entitled, however, to warning of dangers which, on account
of their youth and inexperience, they do not fully compre-
hend; and if such warning e not given, or if it be inade-

quate, the master is in fault and must answer for the con-
17
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sequence.” But this latter rule would not abrogate the
former. It does nothing more than to qualify the general
rule in the class of cases alluded to. That is, when from
inexperience and disqualifying causes by reason of youth
or otherwise, the servant does not comprehend and appre-
ciate the dangers and risks of the employment in which he
engages, and this is known to the master or ought to have
been known, then the duty devolves upon him to give such
reasonable instructions and cautions as will best avoid an
injury by reason of such risks, and when he has done so,
that is, has exercised such care and caution and given such
instructions as a man of ordinary prudence and foresight
would do under like circumstances, then the duty thus de-
volving on the master would be discharged, and the servant
continuing-in the employment, and having the benefit of
such reasonable caution and instructions, would be upon
the same footing as any other employee and would be
deemed to have assumed ordinary risk incident to his em-
ployment. If, however, the master has failed to discharge
- the duty of giving reasonable caution and instructions as to
dangerous machinery or appliances with which the servant
is to conduct the business, when it is his duty so to do, and
an injury results by reason thereof, a liability would arise
on that account. Whether or not in the case at bar the de-
fendant company was guilty of negligence in not giving
to the plaintiff the instructions reasonably required, in
order that he might appreciate and comprehend the risks
usually pertaining to the work for which he was employed,
was a disputed question of fact, and in the determination
of the question at issue by the jury, the defendant was
entitled to an instruction that if such instructions had been
given, then the plaintiff assumed all ordinary risks in-
cident to the business in which he was engaged. The denial
of the requested instruction withdrew from the jury’s
consideration an essential factor in the case, and precluded
the defendant from having its responsibility considered
with respect to one phase of its contract of employment
with the plaintiff which may have been all important to the
jury in reaching a verdict.
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It is also argued that the substance of the instruction
requested was included in other instructions given and that
therefore no prejudicial error resulted in the court’s refusal
to give the one requested. That is, it is said the trial court
instructed the jury that before it could return a verdict
against the defendant it must find that the defendant was
guilty of the acts of negligence, or some of them, alleged
in the petition, and that such negligence was the proximate
cause of the injury, and that unless the jury so found, it
should find a verdict for the defendant. The instructions,
as a whole, we regard as conveying the idea that because
the plaintiff was working with machinery (more or less
dangerous, it is true), and suffered an injury, such injury
was the result of negligence on the part of the defendant,
as charged, or the lack of ordinary care exercised by the
plaintiff in operating the machinery; and it was for the
jury to determine wherein the negligence lay and retnrn a
verdict accordingly. By the instructions given, the jury
were apparently to determine whether the defendant was
negligent as alleged, which was the direct cause of the
injury, or whether the plaintiff was guilty of contributory
negligence, as charged. The tendency was to make the
defendant an insurer against accidents unless contributed
to by the negligence of the servant. The idea that the
injury may have been the result of an accident, without
culpable negligence on' the part of either of the parties,
appears to have been almost entirely overlooked." There
was no middle ground recognized. The ordinary risks in-
cident to the employment assumed by the servant when he
engaged in the work were lost of sight of. The instruction
requested is a very fair statement of a sound rule of law
applicable to the evidence, which the defendant was en-
titled to have given the jury, and which it was prejudicial
error to refuse. While the correctness of the instruction,
as to the way it is framed, is challenged, we are of the
opinion that it is substantially an accurate expression of
the law and can not rightfully be rejected on that account.

Because of the error committed in refusing to give the
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instruc!’~» roguested, in a chorge which in all other re-
spects appears to us to have been a fair and correct sub-
mission of the case to the jury, the judgment will have to
be reversed and the cause remanded for further proceed-
ings, which is accordingly doene.

REVERSED.

.

On motion for rchearing the following opinion was filed
April 22,1903. Rclcaring denied:

PER CURiAM :

The defendant in error has filed a general motion for a
rel'earing. The plaintiff in error has filed a motion for
rehearing for the purpese of modifying the language of
the opinion, and upon these motions it is urged that it will
be contended upon a retrial of the case that all questions
involved, save one for which the case is reversed, have
been resolved against the plaintiff in error. This was not
the intention of the court and we do not think the opinion
should be so considered. It was intended to say that it was
not necessary to further consider other errors relied upon
by plaintiff in error and not discussed by the court, since
the case was remanded for a trial d¢ novo, and the lan-
guage used by the court should be so understood.

Both motions are overruled.

AvrrED MOLINB V. STATBE OF NEBRASKA.
FILED JANUARY 21, 1903. No. 12,693.

1. Felony: INFORMATION: INDICTMENT: NATURE AND CAUSE OF Ac-
CUSATION. A person accused of a felony must be charged by
an information or indictment which discloses the “nature and
cause of accusation” preferred against him.

2. : : : : OFFENSE: INTENDMENT: RECITAL:
INFERENCE. Such indictment or information must charge ex-
plicitly all that is essential to comstitute the offense. It can
not be aided by intendment, nor by way of recital or inference,
but must positively and explicitly state what the accused is
called upon to answer.

Syll;bus by court; catch-words by editor.
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3. Information. Information examined, and held not to state facts
and circumstances essential to constitute the crime of which
the defendant was convicted.

ERrror from the district court for Phelps county. Prose-
cution under section 125 of the Criminal Code, for obtain-
ing signature to a certain warranty deed. Tried below
before Apins, J. Conviction. Reversed.

Hector M. Sinclair, John L. McPheely, 8. A. Dravo and
William P. Hall, for plaintiff in error.

Frank N. Prout, Attorney General. and Norris Brown,
for the state:

In the first place we confess to the court that the statc
has rarely, if ever, met an attempt more able and mor
lawless to acquit a thorouch scoundrel and cheat on purel
technical grounds than the one confronting it in this case.
The evidence is clear and conclusive of the absolute trutl:
of every allegation in the information contained. In fac'
no pretense was made on the trial of the case that the
complaining witress had been defrauded of anything les:
than his 160-acre farm.

The history of the crime may be briefly summarized as
follows: Mr. Krapf was an old man, 66 years of age, own-
ing the legal title, occupying and farming a quarter section
of land in Phelps county, Nebraska, worth about $2,500
He was acquainted with Moline, the defendant, who was
ostensibly a real estate dealer living in Holdrege, Nc
braska, but operating in the wide fields of several states
Moline was the possessor of a written instrument purport-
ing to be a warranty deed to certain lands located in the
state of Indiana, made out in blank as respects the grantee
and signed by one Miller. The deed was a fraud and a
forgery. Miller was a fictitious person, or at least one
having no title or interest in the Indiana land. The owaer
of the Indiana lands testified to his ownership thereof,
producing a deed therefor. Moline conceived the idea
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that to trade the Indiana dced to Krapf for a deed to his
quarter section would be a profitable deal. To further
this design, he induced one Anderson, by offering him $700
for his services, to pretend to Krapf that he, Anderson,
owned the Indiana land and would trade it for Krapf’s
homestead. This Anderson did, but when it came to make
the transfer his conscience awakencd and he refused to
trade, advising old man IKrapf to keep his ’helps county
farm. Moline was enraged, and applied vigorous and
profane language to his co-conspirator. Krapf went home;
but Moline was not to be so easily balked; his determina-
tion to carry out the original plan to steal a farm did not
falter or hesitate; he pursued Krapf, and claiming to have
gotten by a trade the Indiana farm himself, proposed that
he would take Anderson’s place in the transaction, pro-
vided the old man would give him $200 in addition to his
land. Krapf finally consented, but executed his note for
the $200, not having the cash. Krapf’s name as grantce
was written in the Indiana deed and Krapf and his wife
executed and delivered a warranty deed of the Phelps
county farm to Moline. Within a day Moline redceded
the Krapf land to a third party and Krapf was left home-
less and landless because he got nothing when he accepted
the Indiana deed. There is some evidence in the record
that Moline had offered to reinvest Krapf with title to his
purloined farm as evidence of his prior good faith in the
trade; but the evidence shows that the offer was made
after this prosecution had begun and on condition that the
prosecution should end; Krapf was unwilling as well as
unable to comply with the condition. The utter fraud and
cheat of the transaction was confessed when in open court,
upon the cross-examination of Krapf, the defendant ten-
dered him deeds to his farm signed by both Moline and
Moline’s grantee. The record is pathetic at this point
where the old man said, in reply to defendant’s interroga-
tory, that he was willing to accept and keep the tendered
deeds. It will be patent to the court when examining the
testimony in this case that this “deed tendered” was a
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grand-stand play, made for the sole purpose of bolstering
the sham theory of the defense, that Moline had acted in
good faith in the transaction and that as soon as he dis-
covered the Indiana deed to be a fraud he had endeavored
to give back the stolen farm. This claim is utterly falsc
and deliberately so. If Moline had been acting in good
faith, it would not have been necessary for him to invite
Anderson’s co-operation in the deal at an expense to him-
self of $700. If Moline was innocent of the character of
the Indiana deed, why did he seek to have another than
himself claim to possess and own it? Where did Moline
get that deed? He claimed to witnesses before the trial to
have gotten it from different persons and his explanation
on that subject when he testified is far from removing the
conviction that he got it from another co-conspirator made
and executed for the very purpose to which it was after-
wards devoted in victimizing Krapf. If there was ever a
crime proved or punishment merited, it is proved and
merited in this case. The question then is, are there tech-
nical reasons sufficiently substantial to vacate the finding
of the jury and the sentence of the court so richly just?

An information is sufficient if it sets forth all the in-
gredients necessary to constitute the offense, though not
in the language of the statute.

A statutory offense may be charged in language other
than that employed in the statute, provided the language
used sets out all the facts and ingredients necessary to
constitute the offense defined by the statute. “Every ma-
terial constituent of the offense,” Smith v. State, 63 Ala.,
55; “whatever is made by statute an essential part of
the offense,” Conyers v. State, 50 Ga., 103; “all the par-
ticulars that enter into the statutory description of the
offense, either in the language of the statute or other
equivalent language,” State v. Wright, 52 Ind., 307; “the
substance of the statutory definition of an offense,”
United States v. Dickey, 1 Morris [Ia.], ¥412; “need not
designate it by the name employed in the statute,” State v.
Rigg, 10 Nev., 284; “facts which the statute requires to
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constitute the offense,” coneluding contra formam statuti,
People v. Stockham, 1 Parker Cr. R. [N. Y.], 424. “A
criterion of the sufficiency of an indictment for a statutory
offense is that the avernients should make it certain that
the act charged is an act forbidden by the statute, and so
exclude any assumption that the indictment may have been
proved and the defendant may still be innocent. This is
all that is required.” State v. Helville, 11 R. 1, 417.

“In charging the commission of an offense in an indiet-
ment, it is not necessary that the exact words of the statute
be used, provided the words employed are the equivalents
in meaning of those contained in the statute.” Whitman
r. State, 17 Nebr.,, 224

Following this case, the court has reaffirmed the above
rule in Kirk v Bowling, 20 Nebr., 260; Hodgkins v. State,
36 Nebr., 160; Wagner v. State, 43 Nebr., 1; Bartlcy v.
State, 53 Nebr., 310; Carrall v. State, 53 Nebr., 439.

HowLcoxs, J.-

The defendant was convicted and sentenced to the peni-
tentiary for three years on the charge of having by false
and fraudulent representations obtained the signature of
one Frederick Krapf to a written instrument, viz., a war-
ranty deed, of the value of moie than %35, contrary to the
provisions of section 125 c¢f the Criminal Code. To secure a
reversal of the judgment of conviction, he prosccutes error.

The eriminal prosecution of the defendant has the ap-
pearance of having been instituted on the theory that
under the provisions of the section mentioned he was guilty
of a felony for having obtained by false and fraudulent
representations title to and the possession of a quarter
section of rcal estate of the alleged value of $2,500. On
the trial, however, it seems that this theory was abandoned
and the information construed as charging the crime of
obtaining by false pretenses the signature of the owner of
the land to a warranty deed, by which the transfer of title
was effectuated. The reasons for the view we take of the
record as just expressed will appear more clearly from
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what follows. Section 125 of the Criminal Code, in so far
as it is material to an intelligent discussion of the question
now under consideration, is as follows: ¢“If any person,
by false pretense or pretenses, shall obtain from any other
person, * * * any money, goods, merchandise, credit or
effects whatsoever with intent to cheat or defraud such
person, * * * or if he shall obtain the signature or
indorsement of any person to any promissory note, * * *
or any other instrument in writing, fraudulently or by mis-
representation, if the value of the property, or promissory
note, or written instrument * * * fraudulently obtained
or conveyed as aforesaid, shall be thirty-five ($35) dollars,
or upwards, such person so offending shall be imprisoned,”
ete.

The information, after charging sufficiently the facts
constituting the alleged false and fraudulent pretenses,
continues in the following language: “That relying upon
and believing in said false pretenses and representations
of the aforesaid Alfred Moline then and there made the
aforesaid Frederick Krapf was induced to give up his
property to the said Alfred Moline and then and there
traded, conveyed and delivered by warranty deed to the
aforesaid Alfred Moline the southeast quarter (8. E. 1) of
land in section twenty-four (24), town five (5), north of
range twenty (20), west of 6th P. M., in Phelps county,
Nebraska, of the value of $2,500.”

On the submission of the cause to the jury at the trial,
after the evidence was heard, among other instructions
given them the following language was made use of: “The
prosecution in this case, seeks a conviction under that part
of section 125, which says: ‘If he shall obtain the signa-
ture * * * of any person, * * * to any other instrument
in writing, fraudulently and by misrepresentation, he shall -
be imprisoned,” etc. The state has not in specific terms
charged that defendant, by false and fraudulent represen-
tations, obtained the signature of the complainant to any
instrument in writing, but does charge that by reason of
such false and fraudulent representations, the said Krapf
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conveyed by warranty deed, the land situated in Phelps
county, Nebraska, to the defendant.”

In the next instruction it is said: “You are instructed
that the word ‘deed’ as used in the information and in
these instructions, in itself imports a written instrument,
and should come within the term, ‘any other instrument in
writing,” as used in said section 125 of the Criminal Code.
You are also instructed that the language used in the
information, to wit: ‘That said Frederick Krapf{ was in-
duced to give up his property and then and there conveyed
and delivered by warranty deed to the aforesaid Alfred
Moline, the southeast quarter of section 24, township 5,
range 20, in Pheips county, Nebraska,” would fairly import
that said Moline obtained the signature of the complainant
to an instrument in writing such as is contemplated in
section 125 of the Criminal Code aforesaid.”

It is now earnestly insisted by counsel for the accused
that the allegations of the information are not sufficient
to charge the offense of which he stands convicted. In
other words, the contention is that the information does
not charge explicitly and positively and with sufficient
precision that by false and fraudulent representations de-
fendant obtained the signature of the said Krapf to a
written instrument of the value of $35 or over. It is
argued that it is charged with sufficient certainty and pre-
cision that the real estate described was obtained fraud-
ulently, which, if warranted by statute, would constitute a
good charge of obtaining property fraudulently, but that,
without indulging in inferences and conjectures unwar-
ranted by any sound rule of the criminal law, it can not
be said that the offense of obtaining one’s signature to a
written instrument of the value mentioned, by false and
fraudulent pretenses, is charged in the information. It is
asserted that the defendant has not had the opportunity of
being confronted with an information disclosing the “na-
ture and cause of accusation”* against him, and a copy of
such information furnished, as is guaranteed to him by the

¥Constitution, art. 1, see. 11.
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constitution. The object of the constitutional guaranty is
doubtless for the purpose of having the accused informed
of the precise cffense for which he must answer, and thus
enable him to meet and defend against that particular ac-
cusation, when judicially called upon to do so. Speaking
of the purpose of such constitutional provisions and guar-
anties it is observed by a well-known author on criminal
jurisprudence: “Standing beside the presumption that the
defendant is innocent, they have compelled from the prose-
cuting power such a statement of the nature and cause of
the accusation as would impart to him, who is supposed to
know nothing of it outside of the written words, reason-
able information of what he is to encounter at the trial;
thus enabling him to collect his proofs, and avoid the in-
jury of a surprise. Therefore the wisdom of the past—the
rules which the common law has established for the indict-
ment—should, as respects the substance of the accusation,
be the chief guide to what this conmstitutional provision
permits or forbids.” Bishop, New Criminal Procedure,
see. 110. The following authorities are also pertinent:
People v. Olmstead, 30 Mich., 431; Mott v. Stute, 29 Ark,,
147; Conner v. Commonacealth, 76 Ky., 714 ; State v. Mace,
76 Me., 64; Norris v. State, 33 Miss., 373; State v. O’Fla-
herty, 7 Nev., 153.

In Wabash, St. L. & P. R. Co. v. People, 12 111. App., 448,
it is said, with respect to the requirement that the essential
facts necessary to constitute the offense charged must be
stated directly and positively: “Every fact and circum-
stance stated in an indictment must be laid positively.
They can not be stated by way of recital, nor by way of ar-
gument or inference; the allegations must be in words
clear, direct and not argumentative or inferential.”

Another court has said: “The want of a direct and posi-
tive allegation, in the description of the substance, nature,
or manner of the offense, can not be supplied by any in-
tendment, argument, or implication.” State v. Paul, 69
Me., 215.

To the same effect and in support of the same rule this
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court has said: “An indictment must charge explicitly
all that is essential to constitute the offense. It can not be
aided by intendments, but must positively and explicitly
state what the prisoner is called upon to answer.” Smith
v. State, 21 Nebr., 552, 556 ; State v. Hughes, 38 Nebr., 366,
369; O’Connor v. State, 46 Nebr., 157,

Numerous other authorities may be cited, as, for in-
stance: People ». Logan, 1 Nev., 110; State v. La Bore, 26
Vt., 765; Kearney v. State, 48 Md., 16; Allen v. State, 13
Tex. App., 28; State v. Collins, 62 Vt., 195.

Does the information in the case at bar measure up to
the requirements of the rule we have just adverted to?
Can it be said without indulging in unwarranted infer-
ences that Krapf, by means of the false pretenses alleged
as the inducing cause thereof, was persuaded to place his
sigriature on the warranty deed referred to? that the in-
strument was of the value of $35 or more, and that it was
obtained from the complainant by the accused? These are
all essential facts and circumstances to be alleged before
it can be said the crime sought to he charged against the
defendant is in fact stated with that fullness and certainty
required to constitute the offense. JManifestly, what is
alleged after charging the false and fraudulent pretenses
is that Krapf was induced thereby to give up his property
to the accused and then and there conveyed and delivered
to him the quarter section of land described, which was of
the value of $2,500. The qualifyving phrase “by warranty
deed” we regard as in the nature of a recital as to the
means or instrumentality by which the aelivery of the real
property charged to have been falsely and fraudulently
obtained was delivered to the accused. Certainly it takes
something of a stretch of the imagination and indulgence
in intendments, in our judgment not at all warrantable, to
say that the false and fraudulent representations alleged
induced the complainant to sign the warranty deed men-
tioned. For all that appears, the deed may have been
executed, conceding the legal title to have been in the
complainant, Krapf, before the alleged false representa-
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tions were made. The worthless deed to the land which it
is alleged was conveyed to Krapf for his real estate was
manifestly executed before any of the alleged false repre-
sentations were made. Why may it not be also inferred
that Krapf, although owning the land, had executed a deed
in anticipation of a sale of it, which it seems he was
desirous of making, and that the false representations con-
sisted in inducing him to deliver the deed to the accused,
with the possession of the real estate conveyed thereby?
Such circumstances would not, in our opinion, constitute
the offense sought to be charged, i. e., obtaining his signa-
ture to an instrument of value, and yet everything alleged
may be true, and the transaction have taken place as we
have just delineated.

Again, suppose the accused and Krapf enter into bona-
fide negotiations for the purchase of Krapf’s land and the
deed is executed in pursuance of such negotiations, but be-
fore the trade is finally consummated the accused offers to
and by means of the false pretenses alleged obtains the
deed thus executed for the worthless conveyance given in
exchange as alleged in the information; can it then be said
that the statute has been violated and the crime of obtain-
ing a signature to a written instrument of value committed
as therein denounced? It seems to us the answer must be
in the negative. These illustrations, and the mind can con-
ceive of many, but serve to emphasize the fact that the in-
formation does not charge explicitly and directly the es-
sential ingredients necessary to constitute the offense of
which the accused was convicted. It is manifest that the
information would not put him on his guard as to the
necessity of defending to the charge of having obtained
the signature of Krapf to an instrument by false and fraud-
ulent pretenses. Any lawyer, much more so a layman,
upon reading the information, would at once infer there-
from that it was sought to charge the defendant with
obtaining the real estate described therein by false and
fraudulent representations and pretenses, and that the
execution of a deed therefor, and the manner in which the
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same was done or caused to be done, was of no vital impor-
tance. Had such charge been directly made he might have
been able, as suggested by the preceding illustrations, to
have successfully defended against it. Presumably, he was
innocent of the crime charged or sought to be charged, and
should have been fairly and explicitly advised by the in-
formation of the exact nature and cause of the accusation
preferred against him.

It may be doubtful whether it is charged in the infor-
mation that the instrument to which his signature is
claimed to have been obtained (the warranty deed) is of
any value. Manifestly, the value of it is not directly al-
leged, because the only statement as to value without doubt
refers to the real estate and not to the instrument by which
it was conveyed. It may be, and is, argued that the allega-
tion of value as to the real estate is an allegation of value
of the instrument by which it was conveyed. The question,
however, is not here determined, as we regard other defects
in the information more vital. The information we regard
as unquestionably fatally defective in not charging in di-
rect terms that the deed mentioned was obtained by the
accused from the complainant. It seems that the proposi-
tion is hardly open to argument that in order to constitute
the crime sought to be charged it must be explicitly alleged
in the information, conceding that it sufficiently alleges
that the signature of the complainant to the instrument
was obtained by false pretenses, that such instrument was
obtained by the accused from the complainant; or, to state
it in another form, a crime is not charged until it is alleged,
not only that the signature was obtained to the instru-
ment fraudulently, but also that there was a delivery of
such instrument. There is nothing in the information that
charges the essential fact that the deed was delivered to
and obtained by the accused. What is charged, is that the
land was conveyed and delivered by means of a warranty
deed. The allegation of itself is largely in the nature of a
conclusion rather than a statement of fact. Delivery and*
possession of the land may have in contemplation of the
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parties taken place without any delivery of the deed. Its
simple execution may have been deemed sufticient for the
completion of the trade and delivery of the land. At most,
the phrase “by warranty deed” is in the nature of a recital
describing how or by what means the land was deliveréd
which is the property that is directly charged to have been
obtained by false pretenses. In principle, the defect in the
information just mentioned comes quite within the rule an-
nounced in the case of State v. JicGinnis, 33 N. W. Rep.
[Ia.], 338, in which it is held, under a statute quite
similar to ours, that an indictment charging a defendant
with having obtained the signature of a person to a chattel
mortgage by means of false pretenses, but that does not
charge the delivery of the mortgage, charges no crime.

Without examining the other errors complained of, we
are constrained to the view that the information does not
contain essential and necessary allegations to charge the
accused with the erime of which he was convicted and
sentenced to imprisonment, and for this reason alone the
judgment of the district court must be reversed and the
cause remanded for a new trial.

REVERSED AND REMANDED.
Nore.—Section 125 of the Criminal Code constitutes section 2203

of Cobbey’s Annotated Statutes; see page 763, volume I., where the
Nebraska decisions will be found in a note.—W. F. B.

STATE OF NEBRASKA, EX REL. J. Y. NILES, RELATOR, V.
CHARLES VWESTON, AUDITOR, RESPONDENT.
FILED JANUARY 21, 1903. No. 13,042.

1. Writ of Mandamus Against State Auditor. A petition for a per-
emptory writ of mandamus directed to the state auditor, requir-
ing him to register refunding bonds issued by a county, and
certify thereon that such bonds have been regularly and
legally issued and registered in accordance with law, will be
held defective in substance, on a ruling on a demurrer thereto,
where it is not made to appear from the allegations therein

Syllabus by court; ca.rtch-w'or;ls by editor.
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contained that there has been filed in the office of the auditor
the necessary information and data relative to the issuance
of such bonds, from which it may be inferred that they were
issued by authority and in pursuance of a valid statute, and
that the statutory requirements to entitle them to registration

®* have been complied with.

2. Mandamus: RicHT oF RELATOR: INTENDMENT. Before the court
is warranted in granting a peremptory writ of mandamus, it
must be made to appear that the relator has a clear legal right
to the performance by the respondent of the duty which it is
sought to enforce. Nothing essential to that right will be
taken by intendment.

OrIGINAL application for a writ of mandamus directed
to the auditor of the state commanding him, on a day
named in said writ, to register in his office, a certain re-
funding bond of $1,000 issued by Douglas county, and also
commanding him, under his seal of office to certify on
such bond the fact that it had been registered in his office
and was legally issued. Writ denied.

Alfred Hazlett and Fulton Jack, for relator.

Frank N. Prout, Attorney General, and Norris Brown
contra.

)

HoLCOMB, J.

The relator in his petition prays that a peremptory writ
of mandamus be issued directed to the respondent, as
auditor of the state, requiring him to register a certain
bond alleged to be held and owned by him, which was
issued by Douglas county as one of a series of refunding
bonds, to take up other bonds of the county then outstand-
ing. A demurrer is interposed by the attorney general on
the ground that the petition does not state facts sufficient to
warrant the granting of the relief prayed for, and also be-
cause it is shown on the face of the petition that the bond
which it is sought to require the auditer to register was
issued under an act of the legislature which is void, as
declared by the previous decisions of this court.
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The question, therefore, we are called upon to determine,
is whether upon the face of the petition, the allegations of
which are admitted to be true, the relator is entitled to the
writ prayed for. The material averments of the petition,
so far as are necessary to a proper consideration of ‘the
demurrer, are in substance as follows: That Douglas
county, prior to the first of July, 1887, had outstanding
a bonded indebtedness of $268,000, bearing interest at 8
per cent. per annum, which was incurred to aid in the
construction of certain lines of railroad by certain rail-
road companies (naming them), due and payable July 2,
1897 ; that on July 2, 1887, the said indebtedness was com-
promised and refunded at an interest rate of 5 per cent.
per annum, said refunding bonds being issued to take up,
be substituted and exchanged for the bonds and annexed
coupons, theretofore issued and outstanding, and which
indebtedness had been compromised as aforesaid ; that said
refunding bonds were issued by authority and in pursu-
ance of an act of the legislature of the state of Nebraska
approved March 5, 1885, being of the denomination of
$1,000 each, with coupons for interest from the first day
of July, 1887, at the rate of 5 per cent. per annum ; that
the bonds so issued did not at the time exceed the actual
amount of outstanding indebtedness of said county, iu
clusive of the attached coupons so refunded by said new
bonds; that the said refunding bonds are legally and reg-
ularly issued in conformity with the act of the legislature
of the state of Nebraska approved March 5, 1885. It is
then alleged ‘“that the proper officers of Douglas county,
at the time of issuing said refunding bonds, made out and
transmitted to the respondent, as auditor of the state of
Nebraska, a certified statement of all proeceedings had by
the county and board of county commissioners of the
county, as shown of record, and stating that said bonds had
been issued for valuein all respects in conformity with said
act of the legislature of the state of Nebraska, approved
March 5, 1885, as required by the proper officers of the
county, which said statement was attested by the county

18
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clerk under his offi¢ial seal.” It is further alleged that the
relator, before these proceedings were begun, became the
owner and holder of bond No. 10, for $1.000, being one of
the bonds aforesaid issued by the said county on the first
day of July, 1887.

From what is hereinafter said, we must not be under-
stood as in any way intimating that the bond which it is
sought to have the state auditor register or any of the
series of the issue of which it 'is one, are invalid or were
issued without authority of law. The case is discussed
solely in its aspect in relation to the legal duty or the lack
thereof, of the state auditor to register the bond in his office
and certify thereon that it had been issued in compliance
with, and in conformity to law. By section 12 of chapter
9, Compiled Statutes, 1901,* it is provided that whenever
the holder of county bonds shall present the same to the
auditor of the state for registration, the auditor, upon be-
ing satisfied that such bonds have been issued according to
law, shall register the same in his office and certify upon
such bonds the fact that thev have been regularly and
legally issued and have been registered in his office in ac-
cordance with the provisions of the act; the data filed in
his office being the basis of such certificate.  While the
bond in question purports to have been issued under the
authority given by the act of 1885, approved March 5
(Session Laws 1885, chapter 59, page 270), it is con-
ceded that this act, whichk was amendatory legislation,
attempted to amend certain sections of the act of 1877,
which latter act had been repealed by implication by
the act of 1883 (Session Laws 1883, chapter 29), and
that because said original act of 1877 had been thus re-
pealed the amendatory legislation of 1885 sought to amend
a void act, and therefore neither the original act nor the
ainendatory legislation ever had any legal existence subse-
quent to the time of the passage and taking effect of the
act of 1883. The act of 1885, under the authority of which
the bond held by relator purports to have been issued, has

“Cobbey’s Annotated Statutes, sec. 10757.
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been by this court heretofore declared void and of no effect,
. in the case of State v. Benton, 33 Nebr., 823, and in State
v. Benton, 33 Nebr., 834. These decisions arve regarded as
final on the question of the invalidity of the act approved
March 5, 1885, above mentioned, and we are not asked to
re-examine the question.

It is contended, however, by counsel for relator, and we
are disposed to agree therewith, that the act of 1883, here-
tofore referred to, which related to the authority of coun-
ties to refund outstanding honds at a low rate of interest,
was sufficient authority for the action taken by the officers
of Douglas county in refunding the bonds described in the
petition, and that even though the county commissioners
ostensibly acted in pursuance of the authority attempted to
be given by the act of 1885, yet such action was valid, if in
fact there existed at the time a law authorizing that which
was actually done. Without, however, determining that
question, which is not properly before us, we undertake
only a consideration of the duty of the auditor under the
facts alleged in the petition, and for that purpose assume
that the general legislation on the subject of refunding
bonds contained in the act of 1883 authorized the refunding
of the outstanding bonded indebtedness mentioned. It
should here be said that it is evidently the intention of
section 12, chapter 9, supra, that the auditor shall be fur-
nished with data sufficient to advise him that county
bonds have been issued or refunded in accordance with the
provisions of law before he can rightfully be asked to cer-
tify, as therein contemplated, to the legality of the issue.
This information is usually contained in a document prop-
erly certified by the county authorities which is frequently
called a history of the bonds issued, containing all the
necessary information showing compliance with and con-
formity to the essential requirements of the statute in rela-
tion to the issuance of such bond or bonds. Without such
information has been produced and filed with the auditor,
he can not, in justice, be asked to register bonds issued by
a county, and certify thereon the regularity and legality



180 NEBRASKA REPORTS. [VoL. 67

State v. Weston.

of their issue in the manner contemplated by section 12
aforesaid. In this connection we should perhaps say that
in our opinion, the mere fact that the county authorities
recite in the bond, or the history thereof, that action was
taken in pursuance of and under a void statute, when in
fact there was legal authority at the time existing for the
action taken, would not be a sufficient excuse to justify the
auditor in declining to register a bond or series of bonds
otherwise entitled to registration. If the bond in question,
although ostensibly issued under the authority of the void
act of March 5, 1885, was in fact authorized by the act of
1883, or any other valid law then existing, it would, we
think, be the duty of the auditor to register and certify as
contemplated by statute when he was furnished, as required
by law, the necessary information and data from which the
validity of the issue and the regularity of the proceedings
could be inferred. The law is intended, we apprehend, to
safeguard the issuance and floating of municipal securities
and to prevent spurious and irregularly issued bonds from
being imposed on the investing public, and thus better
maintain the credit of the state and its various political
subdivisions. The registry and certification by the state
auditor of municipal bonds gives to them credentials of
authenticity, regularity and legality of issue, which they
would not otherwise possess, and is calculated to inspire
greater confidence. in prospective investors as to their
validity. All that is alleged in the petition as to the in-
formation furnished to the auditor relative to the history
of the transaction from which he is to determine his duty
regarding the registration of the bond and making the
proper certification thereon, is that a statement of all pro-
ceedings had by the county and board of county commis-
sioners, as shown of record, had been transmitted to the
respondent, properly certified, in which it was said that
the bonds had been issued for value and in conformity with
the act approved March 5, 1885. The certified statement
alluded to obviously refers to the proceedings had of record
in eonnection with the issuance of the refunding bonds.
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Admitting this statement to be true, which the demurrer
does, and accepting as true the other allegations as to the
issuance of a series of refunding bonds, does the legal in-
ference necessarily arise that it is the duty of the auditer
to register and make certification on the bond presented by
the relator as prayed for in the petition? We think not.
The fair test as to the proper answer to the question is
whether we can say from what is alleged in the petition
that it is the duty of the state auditor upon information
and data certified and furnished him as alleged, to register
and certify to the bond in controversy, because it is made to
appear from the information and data thus furnished him
that the bond was regularly and legally issued in accord-
ance with law. The auditor presumably did his duty and
refused to register the bond presented for reasons that are
sufficient in law. The validity of the refunding bonds in
the first instance depends for support upon the regularity
and legality of the issue of the bonds for which they were
substituted as refunding bonds. There must exist a basis
for the issuance of the refunding bonds, or in other words,
there must be valid bonds to refund before the county board
is authorized to proceed to refund the indebtedness under
the law providing therefor. It is necessary, then, that the
auditor be advised of the history of the original transac-
tion, and have information as to the proceedings in respect
of the bonds originally issued, as well as of the bonds
issued to refund them. By the act of 1883, it was provided
that in the issuance of refunding bonds as therein author-
ized, the county clerk of the county issuing such bonds
should certify to the auditor the number, amount and de-
scription of cach bond canceled or to be canceled and re-
funded and the amount due thereon for principal and un-
paid interest, and thereupon-the auditor is authorized to
register a similar amount of refunding bonds, but in no
case shall the auditor register any refunding bonds in ex-
cess of the amount so certified to him by the county clerk,
and that the bonds shall be entitled to registration in the
order presented to the auditor. Nothing is stated in the
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petition from which it appears that this information has
been furnished the auditor, and the provisions of the sec-
tion complied with, which is a condition precedent to his
registration and certification of the refunding bonds. From
all that appears in the petition, registration may have been
made of all bonds he was entitled to register under the
provisions of the act of 1883. But if it be contended that
the bond should be registered under the law as at present
existing, then, by reference to section 40, chapter 9, Com-
piled Statutes, 1901,* it will be seen that refunding bonds
are to be registered as provided by law for the registration
of municipal bonds generally. By section 10 of said chap-
ter it is made the duty of proper county officers, when
bonds ave issued, to make registration in a book kept for
that purpose of all of the several transactions connected
with the issuance of such bonds as therein enumerated, and
transmit to the auditor of state a certified statement of
such registry for his information ; and by section 11 further
duties devolve upon the county clerk with respect to the
bonded indebtedness of such county, and giving the infor-
mation thereof to the auditor for his information and
guidance in the registration of bonds in his office and the
certification thereof, as provided by law. From the peti-
tion, we can not say that the auditor has been furnished
with and put in the possession of the necessary information
which he is lawfully entitled to before he can be compelled
to register the bond in question, and for that reason the
writ ought not to issue. Before the relator may demand this
writ to issue, it must not only be made to appear that the
bond in question has been legally and regularly issued in
accordance with law, but also that the necessary informa-
tion and data have been filed in the office of the auditor of
state, from which it may be determined by him that the law
in respect thereof has been complied with. This, we are of
the opinion, the relator does not show in his petition for the
writ, and it ought not, therefore, to issue. The rule is that
before the court is warranted in granting a mandamus it
*Cobbey’s Annotated Statutes, sec. 10782.
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must be made to appear that the relator has a clear legal
right to the performance by the respondent of the duty
which it is sought to enforce, and that nothing essential
to that right will be taken by intendment. State v. Bow-
man, 45 Nebr., 752; State v. Nelson, 21 Nebr., 572; State .
City of Omaha, 14 Nebr., 265; State v. Whipple, 60 Ncbr.,
650; State v. Bartley, 50 Nebr., 874.
The demurrer is sustained.

.

JUDGMENT ACCORDINGLY.

Mary E. CURTIS ET AL. V. GEORGB C. ZUTAVERN ET AL.
FILED JANUARY 21, 1903. No. 12,443.
Commissioner’s opinion, Department No. 1.

1. Decree of Partition: JURISDICTION OF PARTIES: COLLATERAL Pro-
CEEDING. A decree of partition, where the court has jurisdic-
tion of all parties, and assigns with proper findings their
several shares, is final and conclusive in any collateral proceed-
ing as to the title then held by each of the parties.

2. Dower: BoND: DISTRIBUTION. Where one-third of the net pro-
ceeds of a partition sale has been delivered to the assignee of
the widow’s dower for his use during her life, only, and on his
bond conditioned for its repaymeunt into court at her death,
it will come back into court for distribution in the same Ppro-
Portions as originally decreed for the remainder of the estate
unless transfers have intervened.

3. Assignment of Interest. Assignment of an interest in such rever-
sion fund may be oral and may be proved by oral testimony.

4. Quitclaim Deed as Evidence of Assignment. A quitclaim deed of
the land, made after the confirmation of the partition sale
to the purchaser at such sale, may or may not be evidence of
such an assignment, but would not itself constitute one.

5. Conveyance Before Partition: INTENT. A conveyance, before the
partition proceedings, by one of the owners of the land to a
brother, though purporting to convey all his interest, where
by its other terms and the circumstances it is clear that omnly
a transfer of an interest obtained by purchase was intended,
and where the decree of partition so finds, will be held to con-
vey the purchased interest only, and not the one inherited.

Syllabus by court; catch-words by editor.
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6. Quitcloim Deed: REVERSIONARY INTEREST. The quitclaim deed of
an owner, purporting to convey all his interest in land, carries
not only his interest in possession, but also any reversionmary
rights in the same land which he holds subject to a then exist-
ing dower estate.

7. Decree in Partition: REVERsion. Owners of lands who have given
such quitclaim deeds and have suffered a decree in partition
against them that their grantee holds title to the land so con-
veyed and have allowed in such action of partition onme-third
of the net proceeds of the sale to be paid to the purchaser
of the dower estate, to be held by him during the life of the
doweress, are estopped to assert any claim accruing before
the partition proceedings to the reversion of the dower.

8. Owners of Land: REPRESENTATIVES: SUIT oN Boxp: Dower Fuwp.
The owners of the land as ascertained in such partition suit, and
their representatives, so far as they are deceased, may join
as plaintiffs in a suit on the bond given in those proceedings
for the repayment of the dower fund.

Exrror from the district court for Johnson county. Ac-
tion on bond. Tried below before STULL, J. Reversed.

M. B. C. True, for plaintiffs in error.
Samuel P. Davidson, contra.

HasTings, C.

An examination of the record in this case, discloses no
important dispute as to facts. The defendants’ brief makes
no objection to any statements of fact in that of plaintiffs.
The reply brief only objects to the defendants’ propositions
of law. The legal questions arising seem to relate wholly
to the intention and effect of certain admitted conveyances
and the effect of a partition decree and of a bond given
for the payment into court on the death of the widow of a
certain sum, whose income was set apart as her dower. The
action was begun, evidently, upon the theory that this sum
of money, whose interest the widow’s grantee had enjoyed
during her lifetime, was intended at her death to be dis-
tributed among the heirs of her husband, and that they
were entitled to it all by right of descent. That theory the
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district court refused to entertain and rendered judgment
only in favor of certain heirs whose conveyances were not
of record and whose interests were not claimed by de-
fendants. ‘

The real question between the plaintiffs and defendants
is whether or not, under the circumstances, and in view of
the partition proceedings, and the giving of this bond, the
heirs of Bluford Cannon, as such, are entitled to receive
the amount of it. On September 26, 1871, Bluford Cannon
died in Johnson county, leaving eight surviving children
and two grandchildren, Jane and Patience Cannon, the
latter of whom died leaving two great-grandchildren of the
intestate, John and Swift Berry; and Jane Cannon became
the Jane Patrick of the petition. Four of these children
were minors and at the time of his death had received noth-
ing from his estate. The other five had received advance-
ments to the extent of $1,000 each. The widow and the
younger children continued to reside upon the homestead
farm of 400 acres in Johnson county. After the father’s
death the children seem to have regarded the farm as
of value sufficient to place the four younger children on
an equality with the older ones and leave intact the
mother’s dower. The mother remarried and became Mrs.
Platt. The family seems to have remained in occupation
of the farm. In 1878 Benjamin became of age, and deeded
his interest in the land to his mother, by what purported to
be a warranty deed, and conveyed “all of my undivided one-
fourth interest, the same being his entire interest” in the
400 acres of land. In 1881, Katie, having married, herself{
and husband deeded her interest to her two brothers,
Charles Ilenry and Benjamin; this was also by a deed in
the form of a general warranty, and purported to convey
“all of an undivided one-fourth interest, the same being
their entire interest in and to” the lands. In 1881 Cora
and her husband conveyed to the defendant Zutavern, by
deed of quitclaim, “all the undivided right, title and inter-
est in and to” these lands. In 1882 the mother conveyed to
the defendant Zutavern, by quitclaim deed, “all the undi-
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vided one-fourth interest, the same being my entire interest
by purchase in and to” this same land. The same year, and
four months later, Charles Henry and wife deeded to Ben-
Jamin one-half of the undivided one-fonrth of the premises
described, “the same being the entire interest of said
grantors in and to all said premises.” Charles Ilenry, it
must be recollected, was one of the five older children. He
was evidently asserting an interest only to the extent of an
undivided ane-half of that which had been conveyed to him
jointly with Benjamin by Katie and her husband. A month
later Benjamin and his wife deeded to the defendant Zuta-
vern “all of an undivided one-fourth interest, the same
being their entire interest in and to the premises described.”
By this conveyance Benjamin evidently intended to con-
vey the interest he had acquired from Katie and her hus-
band through their joint deed to himself and Charles
Henry and then by Charles Henry’s deed to him. It will
be remembered that he had previously, in 1878, conveyed
. to his mother the one-fourth interest which he claimed by
descent. Charles Henry and Benjamin, while they held
Katie’s share.apparently mortgaged it,and this conveyance
to Zutavern by Benjamin was made subject to taxes and
mortgages. On August 8, 1882, the defendant Zutavern
brought an action in the district court of Johnson county
to partition the land. The family were all made parties.
Zutavern alleged his purchase of the shares of Benjamin,
Cora and Katie and a purchase of the widow’s dower. He
alleged that he owned three-ninths of the land, and the
grandchildren one-ninth, and the five surviving children of
Bluford Cannon each a ninth interest, subject to the dower
right. He asked that the shares be decreed as alleged. The
court found his interest as well as the others to be as al-
leged in the petition. The land was sold. Under the de-
cree it was provided that the advancements to the several
older children should be considered in the distribution of
the proceeds and that the portion of the proceeds due
Charles Henry and Benjamin should be applied to the
payment of the mortgages so far as needed to satisfy such
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mortgages. The land was sold and in the decree of confir-
mation it was provided that one-third of the net proceeds
of the sale, the sum of $2,214.14, should be put out at in-
terest for the benefit of George C. Zutavern during the life
of the mother, the interest only to be paid to him as his
own property, and that if he should enter into a bond for
the repayment of the principal on the death of the mother,
the money should be “delivered to him for his own use until
that death.” Zutavern executed the bond in the following
terms:

“Know all men by these presents, that George C. Zutav-
ern, as principal, and Charles McCrosky, Chas. A. Holmes,
Alf. Canfield, D. R. Bush, J. S. Harmon, G. M. Buffum, C.
H. Halstead, Martin Gabriel, as sureties, are held and
firmly bound unto the judge of the district court in and for
Johnson county, state of Nebraska, in the penal sum of
four thousand dollars for the payment of which we hereby
bind ourselves, our heirs, administrators and assigns. The
condition of the above obligation is such that, whereas the
said George C. Zutavern has been appointed by the district
court in and for Johnson county, state of Nebraska, the
custodian of the dower interest of Sarah E. Platt, widow
of Bluford Cannon, deceased. Now therefore, if the said
George C. Zutavern shall, upon death of the said Sarah E.
Platt, pay into the district court the sum of two thousand,
two hundred and fourteen 14-100 dollars, the same being
the full amount of said dower interest of said Sarah E.
Platt, then this obligation to be void, else to remain in full
force and virtue in law. Witness our hands this 15th day
of March, A. D. 1883.”

One of the sureties, Charles McCrosky, died hefore the
doweress. Her death took place June 10, 1900. No money
was paid into court, and this action was brought, making
all of the surviving heirs of Bluford Cannon parties plain-
tiff, and Zutavern and his sureties and the heirs of the
deceased McCrosky defendants. There were two answers
filed,—one of Zutavern and the other by the sureties, in-
cluding the McCrosky heirs. The answers are substantially
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the same except, of course, that one admits executing the
bond as principal, the others as sureties. The defenses are:
(1) Insufficiency of the petition to state a cause of action;
(2) invalidity of the bond as not based on any statute or
agreement, and that it is made payable to the judge of the
district court and not to the plaintiffs; (3) denial of all
allegations except as admitted. The answers then admit
the death of Bluford Cannon; his ownership of the land;
the relationship of the parties; set up the conveyances
which have been described; allege that on March 3, 1882,
the mother sold and conveyed to Zutavern, as gnardian of
Smith J. Cannon, hig entire interest in the land, and re-
ceived from Zutavern the full agreed price of it, and re-
ported the same to the county court, and afterwards, on
coming of age, he received the entire proceeds of the sale
and has ever since, and for more than ten years, retained
them ; and allege that in 1884, after the partition proceed-
ings, Patience Curtis and her husband sold their entire in-
terest in the lands and all interest that should thereafter
accrue to them, meaning and intending to convey all the
interest they had in the reversion of the mother’s dower.
The answers claim that by means of these conveyances and
of those which had preceded the partition, Zutavern be-
came the absolute owner of the entire amount of the re-
version except the one-ninth interest of Mary E. Curtis and
the one-ninth interest of the three grandchildren and great-
grandchildren, Jane Patrick and John and Swift Berry.
The answers also allege a tender of $1,023.35 on January
4, 1901, and allege that it had been kept good, but say that
no more than $492 were due. The reply admits that the
bond was based upon the order in the partition suit and
admits the tender and denies generally. The district court
found due Mary E. Curtis $246.01, being one-ninth of the
dower money, and that she was entitled to interest from
January 4, 1901. The court found that Jane Patrick and
John and Swift Berry were jointly entitled to one-ninth,
and that prior to the commencement of the suit Zutavern
had paid to each of the other plaintiffs their entire interest.
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Judgment was rendered in favor of these parties and
against the remaining plaintiffs, and the action dismissed
as to all the others. Plaintiffs except, and all join in the
motion for new trial. It may be remarked that before
replying the plaintiffs demurred to each of the answers.
Motion for new trial was filed, urging objections to all of
the proof of the conveyances; alleging error in overruling
the demurrer to the answers; error in finding that Zutav-
ern had purchased the interests of each of the several plain-
tiffs Charles Henry, Benjamin and Smith Cannon, and of
Cora Jones and Katie Jones and of Patience Curtis; that
such finding, and as to each of said parties, was not sus-
tained by the evidence; and that the court erred in ad-
mitting evidence of Zutavern as to conversations with
Mrs. Platt, and erred in finding less than the amount of
the tender pleaded. The motion for new trial was over-
ruled and plaintiffs bring error to this court under thirty-
three assignments.

Plaintiffs’ brief urges that the demurrers to each of the
answers should have been sustained ; that they set out no
defense to the bond. Complaint as to the admission of
evidence to show Zutavern’s purchase of Smith Cannon’s
interest from the mother is made. It is alleged that there
was error in taking oral testimony as to the estate intended
to be conveyed by the deeds to Zutavern. It is claimed
that there is no proof of authority for the sale of Smith
Cannon’s interest or that he received the proceeds of it;
that the deed from Patience Curtis was subsequent to the
partition proceedings, and does not purport to convey any
interest in this money, and was erroneously received in
evidence; that it purports to be only a quitclaim deed of
certain land and can have no relation to a sum of money
already derived from the sale of the land; that there is no
evidence to uphold any finding of the sale of the share of
Charles Henry to Zutavern. It is alleged that the trial
court was wrong in the effect which it gave to these deeds
and that the deeds only purport to convey a present inter-
est in the land and could have had no reference to any
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reversion of a fund. It is also urged that the defendants
are bound by their tender, and the plea of it in the answer,
and the court should have at least decreed the plaintiffs
that amount. It is alleged that Charles Henry died intes-
tate subsequent to the partition proceedings and that by
reason of his death plaintiffs each have an interest in the
dower fund to the extent of their proportion of his share.
While the general relations of the parties are admitted,
we do not find any express admission on this point, and
there is no proof. The district court in its finding that
defendant Zutavern was the owner of the reversion of the
dower to the extent of seven-ninths seems to have acted
upon certain testimony of Zutavern’s own, all of which
was taken over plaintiffs’ objeciion. IIe swore that at the
time these conveyances were made, he supposed that he
was buying the entire reversion of the dower interest; that
such was the agreement with the mother as to Smith J.’s
share, and he supposed he got the others, all except those
of John W. Cannon and Mary E. ('urtis. When he pur-
chased any of them, aside from the procuring of the deeds
before mentioned, he does not say. Ife testified, over plain-
tiffs’ objection, that the deed of Mrs. Patience Curtis, the
only one which is subsequent to the partition proceedings,
was intended to convey her interest in the reversion of the
dower. The deed, on its face, is simply a quitclaim deed of
all interest in the land. Mrs. Curtis says there was no
intention on her part and no understanding that it was a
sale of her right in the reversion of the dower. Mrs. Platt,
the mother, as stated, is dead. Benjamin C. and Mrs. Katie
Jones swear that their intention when the deeds were ex-
ecuted, was to convey merely their then present interest in
the land, subject to the dower right, and that their under-
standing at the time was that this was all which was con-
veyed. Mrs. Cora Jones apparently does not testify. Mrs.
Platt’s deed purports to convey only a one-fourth interest
in the land, “acquired by purchase.” She made apparently
a separate assignment of her dower, though we are unable
to find it in the record. As a matter of fact, Zutavern
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seems to have had no dealings, by way of procuring con-
veyances or assignments from any of the older children, as
to this dower reversion, except the taking of a deed of Mrs.
Patience Curtis.

It is clear that when the partition sale was made the
amount of money named in this bond was taken out of the
price of the land. Itis clear thatit was taken outin a gross
sum. It is clear that whoever was entitled at that time to
the value of the reversion of this dower did not receive it.
It is clear that Zutavern obtained the possession of this
money by the giving of this bond and that it was signed
by the sureties with the understanding that it was to be
repaid. He and they are alike each estopped from denying
the recitals in the bond. Zutavern at that time claimed
no interest except the three-ninths and the dower right.
This three-ninths interest is that represented by Mrs.
Platt’s conveyance to him of the interest she had acquired
from Benjamin, by Benjamin’s conveyance to him of the
one-ninth interest he had derived through Charles H. Can-
non from Mrs. Katie Jones, and the one-ninth conveyed
to Mr. Zutavern by Cora Jones and husband. At that
time he only claimed to own the three shares thus obtained
from Benjamin Cannon and from Mrs. Cora Jones and
from Mrs. Katie Jones through her brothers Benjamin
and Charles H. The partition decree must be esteemed
conclusive upon Zutavern as to his holding any other right
or claim in this land at that time. It was an adjudication,
at his own instance, in which all the plaintiffs here and
Charles H. Cannon were defendants. The only right that
he claims to have acquired since is by the quitclaim deed
of 1884 from Mrs. Patience Curtis. If he has any right in
the other five-ninths of the reversion, it must come by rea-
son of the understanding that he testifies to have accom-
panied the deeds that he was getting the entire interest.
Zutavern appears to have been at one time for some years a
member of the Cannon family in the capacity of a boarder.
His claim to the share of Smith J. Cannon rests wholly on
his assertion, and that of the justice who took the acknowl-
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edgment of Mrs. Platt’s deed, that it was made with the
understanding that Mrs. Platt was conveying away the in-
terest of her 11-year-old son, Smith J. The conveyance not
only makes no mention of any such intention, but it dis-
tinctly states that Mrs. Platt is conveying “one-fourth in-
terest, Being her interest by purchase” in the lands,
and that she is relinquishing her right to dower in
them. At that time Smith J. Cannon owned a one-
ninth interest in the land. Zutavern’s partition pro-
ceedings, taken a few months later in the same year,
allege that Smith still held such one-ninth interest, and
from the proceeds of the sale he seems to have received
some money. The money clearly must have been outside
of and in addition to any interest in the reversion of
the dower, because the dower, as above stated, was taken
out in a gross sum of the one-third of the net proceeds of
the partition sale. It is impossible to see how oral testi-
mony of Zutavern’s, that he had this previous oral under-
standing with the mother that he was getting Smith’s in-
terest in the land, can be permitted to prevail both against
the statute of frands and against the estoppel in the decree
of partition and in the acceptance and ratification of it by
the giving of the bond here in question. It seems impos-
sible to hold, in the face of this estoppel, that Charles H.
Cannon’s interest in the reversion of the dower ever passed
to Zutavern. The latter did not claim it in his partition
suit. The circumstances of the deeds indicate conclusively
that all parties understood that Charles H. Cannon, by his
deed to Benjamin, merely intended to release to the latter
a one-half interest in Katie’s share, which had been con-
veyed to Benjamin and Charles Henry jointly. Zutavern,
being plaintiff in the partition proceedings, and Charles
Henry a defendant, both must be held bound by the de-
cree that Charles Henry had still at that time a one-ninth
interest in this land. If Charles Henry is now dead, with-
out issue, his brothers and sisters and their descendants
have inherited his share, and all the plaintiffs, therefore,
have an interest in the reversion of this dower, at least to
that extent,
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It remains to consider whether or not Zutavern and his
sureties should be held to be estopped from claiming that
he is entitled to any part of the reversion of this dower by
the terms of the decree of partition and the recitals of the
bond. We are constrained to think not. Tt is true that this
money was turned over to him for use only during the life
of Mrs. Platt under his express agreement to repay it into
court when that life was over. But it seems clear that it
must have been the intention of the court, and of all par-
ties at the time, that when Mrs. Platt was finally dead
this money should be paid back, to be divided in accord-
ance with the partition decree. It is impossible to give to
the uncertain declarations of witnesses as to circumstances
accompanying the making of the prior deeds and as to the
intention with which they were made, the etfect to do
away with their plain purport. Neither can such evidence
be allowed to do away with the palpable meaning and
effect of so public an act as a decree in partition, procured
on Zutavern’s behalf, by oné of the distinguished lawyers
of the state, and entered by a distinguished district judge.

It remains still to consider whether or not the quitclaim
deed of Mrs. Patience Curtis should be permitted to be
shown by Zutavern as an assignment of her reversion in
this fund, which Zutavern himself asserts was at the time
wholly disconnected by means of the partition proceedings
from the land. The conclusion reached is that the ques-
tion of this subsequent assigninent of the reversionary in-
terest is one which may be determined by parol evidence.
The quitclaim deed to the land, under the circumstances
under which it was given, would not operate by its terms
to effect such assignment. It seems, however, to have been
properly admitted in evidence as one of the circumstances
in connection with the negotiations between the parties,
which should be considered in determining whether or not
Mrs. Patience Curtis, as a matter of fact, did, after the
partition, assign her interest in the reversion to this fund.

Defendant raiscs the question of pleading in his answer

that there was no joint right of recovery in this case on
19
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this bond. In our cpinion, the beneiiciaries of the fund,
the heiws of Bluford Cannon,have a joint interest in getting
the fund replaced. Iach of them is interested to the ex-
tent, at least, of his proportion of the share of Charles H.
Cannon in the subject-matter of the action and in the
recovery of the judgment. The bond itself is an entirety.
It was taken for their benefit,in a proceeding in which they
all were parties. There are no allegations in the answer
which indicate any reason for requiring any appointment
of an administrator for Bluford (aunon’s estate, and if
there are noue, it would seem that the heirs ave entitled to
proceed jointly to recover the amount due them. It would
also seem that the obligors on the bond are entitled to
show that the principal signer is entitled to the three-
ninths of this reversion under the decree of partition, and,
if they can establish its assignment, also to the oue-ninth
originally belonging to Mrs. Patience Curtis.

With regard to the claim that the interest in the rever-
sion of the dower did not pass to Zutavern under his deeds
of quitclaim and of bargain and sale, by which he held the
thiree-ninths interest claimed by him in the partition pro-
ceedings, and that, thevefore, he is not now entitled to any
portion of this fund, it seems impossible that it should be
sustained. Section 50, chapter 73, Compiled Statutes,”
provides: “Every conveyance of real estate shall pass all
the interest of the grantor therein, unless a contrary intent
can be reasonably inferred from the terms used.” The right
to this reversion was a vested remainder. “A remainder
is ‘vested’ when there is a person in being who would have
an immediate right to the possession upon the ceasing of
the intermediate particular estate. It is an estate grant-
able by any of the conveyances operating by force of the
statute of uses.” Anderson’s Law Dictionary, sub voce, cit-
ing Crozall v. Shererd, 5 Wall. [U. 8.], 268, and cases
there cited. Doe v. Consuluw 6 Wall. [U. 8.], 458. The ci-
tations amply sustain the doctrine. No other intention than
that to pass this estate can be gdthered from the deeds,

*Cobbey’s Annotated Statutes sec. 10253.
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for they expressly provide for the conveyance of ‘“all the
grantors’ interest” ; but it does not seem necessary to con-
sider this question at all.

It having been concluded that Zutavern is estopped by
the decree and the bond given under it from claiming more
than three-ninths of this land, it follows that the other
parties to that action, who were makers of these deeds, are
also estopped. It must be held, as to them, conclusive that
at the time of the partition proceedings Zutavern held ab-
solutely the dower interest and the three-ninths of the fee
title. He therefore must be allowed to have that three-
ninths of the reversion of this fund which is derived from
the sale of his three-ninths of the land. Itis believed, there-
fore, that the heirs of Bluford Cannon are entitled to re-
cover six-ninths of this fund by their joint action, unless
Patience Curtis is found to have assigned to Zutavern her
original one-ninth of it; that the one-ninth of it belonging
to Charles Ienry Capnon in his lifetime, if he is dead
without leaving a will, should go to the plaintiffs jointly;
and that Benjamin Cannon, Katie Jones and Cora Jones
should receive their portion of this one-ninth. As to Pa-
tience Curtis, the question of whether or not she has as-
signed her reversionary interest to Zutavern since the par-
tition proceedings should be determined.

It is recommended that the judgment of the district court
be reversed and the cause remanded for further proceed-
ings according to law.

LoBinGieEr and KIRKPATRICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings according to

law.
REVERSED AND REMANDED,
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BAESCHLIN & SHUMAN V. CHAMBERLAIN BANKING HOUSE.

FILED JANUARY 21, 1903. No. 12,552,

Commissioner’s opinion, Department No. 1.

1. Agent: DRAFT: PAYMEXT: ABSOLUTE AGREEMENT: PLAINTIFF:

AGREEMENT: CONFPLICTING EvVIDENCE. Where plaintiff alleges an
absolute agreement to pay drafts of an agent if cashed by
plaintiff, and defendants set up 2 conditional agreement, and
the evidence is conflicting, defendants should be allowed to
prove facts showing that under the agreecment, as claimed by
them, there was mnothing due the drawer and no authority to
make the draft.

9. Bank: AGENT: DRaFT: PLEA: DRAWEE: Bap Farra: ADMISSION

OF CERTAIN EVIDENCE. In case of a draft made through a bank
by an agent on a plea by the drawee of bad faith upon the
bank’s part, and when there is evidence showing knowledge
by it of the relations of the drawer and drawee, evidence tend-
ing to show a misappropriation of the proceeds of the draft
by the agent for the bank’s benefit, and with its knowledge,
should be admitted.

3. Former Agent: ACTUAL ACUTIORITY: PRINCIPAL: BANK: RETEN-

T1I0N OF PROCEEDS. Where a former agent, without actual au-
thority, and with nothing due him, has drawn on his former
principal through a bank instructed by the principal to pay
such drafts, it is the bank’s duty, as soon as it learns of the
agent’s Jack of authority, to retain any proceeds of the draft
which have not been paid out.

4. Suit by Bank: AMOUNT PAID: NOTICE OF AGENT’S WANT OF AUTHOR-

ITy: RECOVERY. In a suit by the bank to recover for the amount
paid on such a draft, it can recover only the amount paid before
receiving notice of the agent’s want of authority. That the
remainder had been previously placed to the agent’s credit in
the bank, is not sufficient.

Error from the district court for Johnson county. Ac-
tion by Chamberlain Banking House against Baeschlin &
Shuman, upon inland bill of exchange. Tried below before
LertoN, J. Judgment for plaintiff. Reversed.

Samuel P. Davidson, for plaintiffs in error.

M. B. C. True, contra.

Syllabus by court; catch-words by editor.
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HaSsTINGS, C.

This is an action on a draft drawn by one House upon
the defendants, Baeschlin & Shuman, and alleged by plain- -
tiff to have been cashed for the defendants at their request
and under an agreement that they would honor and pay
such drafts by House, who was their agent at Tecumseh,
Nebraska, in the purchase of poultry. The draft was drawn
April 13, 1899, and plaintiff says it paid it on that day.
The defendants admit plaintiff’s incorporation and their
partnership and deny the other allegations of the petition,
and especially deny making any agreement to pay all
drafts by House and deny his agency for them; deny his
drawing the draft; deny any agreement to pay drafts except
for money to pay for poultry purchased by House and
shipped to defendants, which drafts were to be accom-
panied by a statement of poultry purchased with the
money. They allege that their contract with House, made
with plaintiff’s knowledge, was that House was to buy
poultry and conrign it to defendants and defendants
were to honor a draft for the money to pay for it, but not
unless the draft was accompanied by a statement, and
that they would honor no draft for any other purpose.
They allege that the draft in question was drawn and the
proceeds used to pay House’s indebtedness to plaintiff,
which he owed prior to becoming defendants’ agent. They
also say that when this draft was drawn House had re-
ceived more than enough money to pay for all the poultry
purchased for consignment to defendants and that plain-
tiff knew this. Plaintiff replied by general denial. The .
jury returned a verdict for $117 and the defendants bring
error, under twenty-three assignments, in this court. Their
brief, however,complains only of error in refusing evidence
that on the day prior to the drawing of this draft they had
a complete settlement with House and paid him in full;
error, also, in refusing evidence of the condition of House’s
account with plaintiff upon December 27 and 29, be-
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fore, and April 14 and 17, after, the drawing of the
draft; also error in refusing evidence that no more poul-
try was bought for defendants by House after the settle-
ment of April 12. Complaint is also made of instruction
6, which told the jury that, if they found for plaintiff, to
find for the amount of the draft. It is claimed that only
$50 was paid out on this draft,—the other $50 being put to
House’s credit in plaintiff’s bank,—and that there is no
evidence to show that it was ever paid to him. Complaint
is also made hecause the instructions merely told the jury
that the defendants deny liability on the draft and their
defense would be found more specifically set out in the
answer which the jury would have. Cowmplaint is also
made of the refusal to instruct the jury to find for the
defendants if plaintiff knew that the money was drawn
for other purposes than payment for poultry. Complaint
is also made of a refusal to instruct the jury as to the
effect of a telegram sent to plaintiff by defendants in re-
sponse to one of plaintiff’s to them, refusing to honor any
more drafts. Complaint is also made of the refusal of in-
struction 4 asked by defendants, to the effect that the
jury were to find for defendants if the money was drawn
for any other purpose than buying poultry. The refusal
of instruction 5, which told the jury to find for defendants
if they found that a settlement had been had before the
drawing of this draft, between House and the defendants,
and also found that plaintiff knew of the contract between
House and defendants, is complained of.

The fundamental question in the case seems to be, what
was the agreement between plaintiff and defendants with
regard to honoring House’s drafts, and to what extent was
there a duty on plaintiff’s part to ascertain the purpose for
which the money was drawn? Plaintiff ¢laims an absolute
agrecment to honor all of House’s drafts for less than $100.
Defendants deny any agreement except to honor drafts for
poultry which were accompanied by a statement of the
consignment. Knowledge of the relationship between
House and the defendants on plaintiff’s part appears.
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Under such circumstances, actual ‘knowledge on its part
that this money had been or would be misappropriated,
would prevent any recovery. The trial court, in substance,
told the jury to find for the plaintiff if they found that the
defendants had agreed to honor all drafts, to a reasonable
amount, drawn on them by House, and to find for the de-
fendants if the drafts were to be honored and paid only
when a statement of poultry bought and shipped accom-
panied the draft, and that they should either find for the
defendants or for plaintiff to the full amount of the draft.
The court also, at defendants’ request, instructed as fol-
lows: “The court instructs the jury that if you believe from
the evidence that it was specially and definitely agreed
by and between defendants and Al. House, mention[ed]
in the pleadings, with the knowledge of the plaintiff, that
said Al. House should buy poultry consisting of chickens,
ducks and geese and consign the same to defendants, and
that defendants would honor such drafts drawn upon them
by said House for the sole and only purpose of paying for
such poultry so consigned, provided a statement of the
amounts and character of the poultry so purchased by the
money so drawn for should in every instance accompany
such draft; and if you further believe from the evidence
that no such statement accompanied the draft in contro-
versy and that the money for which the draft was drawn
was not used in paying for such pounliry consigned to de-
fendants, then and in that case you will find for the de-
fendants.” By the last portion of this instruction the jury
were told that the fact that the money was not used for
buying poultry consigned to defendants, if they found it
to be a fact, was vital. It scems clear that the testimony
tendered as to the settlement and the paying out for ali
poultry on and prior to April 12, which was rejected by
the court, bore directly upon this claim and should have
been admitted in order to show that the proceeds of this
draft were not and could not have been used for any such
purpose. It would seem that the rejection of this evidence
was error. Plaintiff says it was rejected because knowl-




200 NEBRARKA REPORTS. [Voi. 67

Baeschiin v. Chamberlain Banking House.

edge of this settlement was not brought home to plaintiff.
Of course, if plaintiff knew of such fact, there could be po
recovery. But the verdiet may have heen, for aught the

record shews, based on defendants’ theory of the contract
and rendered for lack of proof that the draft was not for
poultry payvments.

It would also seem that the trial esurt, in telling the
jury to find for plaintiff if they found, under the agree-
ment, that pla‘ntitf was to honor all drafts up to a reason-
able amount, and to find for defendants if they found no
statement accompanied this draft, and that the agreement
required such statement, unduly narrowed the issues.
Whatever the agvreement between the plaintiff and defend-
ants may have been, it is alleged,—and there is evidence
strengly tending to support such allegation,—that the
relationship between House and the defendants was well
kuown to plaintiff. Under such circumstances, it would
seem clear that knowledge on the plaintiff’s part that this
money was beiveg misappropriated would be a defense, and
it certainly would be a defenve that at the time of the
refusal to pay the draft the money had not been paid out
to House. Counsel do not claim that the evidence shows
that it had. The utmost they claim is that $50 had been
paid out, and the other 850 had been placed by the plain-
tiff to House’s credit and that the evidence does not show
that it had net been paid out hefore notice of dishonor of
the draft was received.

No auntherities are cited to the proposition that such a
placing to House’s credit would put the money beyond
plaintift’s control or authorize a recovery for it if it was
not really due to House. It would seem that the bank, in
giving Mr. Houre credit for this amount, and failing to
charge it back to him on learning of the draft’s dishonor,
must have taken the risk of defendants’ being indebted to
House to that amount and must be held not entitled to
recovery as to this $50 unless the money for the draft was
actually due to House from the defendants. The instruec-
tions given, and rulings as to evidence, indicate clearly
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that in the mind of the trial court the sole question in the
case was the agreement about paying drafts. The court’s
action was evidently based on the conclusion that if de-
fendants had absolutely agreed to honor House’s drafts
through plaintiff for amounts of $100 and less, it did not
matter whether or not anything was due House from de-
fendants, or whether or not the money was applied to his
indebtedness to plaintiff. The evidence, as above sug-
gested, is conclusive that plaintiff knew the relationship
between House and the defendants and the purpose for
which the drafts which were paid were drawn. Plaintiff
was bound to take notice, as we think, that this money was
advanced to a purchasing agent of defendants, even though
the terms of its agreement were as it claimed. The rejected
evidence of the condition of House’s account with plaintiff
tended to show a misappropriation not only with plaintiff’s
knowledge, but for its benefit. If defendants could show
this, it should defeat a recovery. So, too, the fact, if it
is a fact, that only $50 had been paid out on the draft be-
fore its dishonor, should go to reduce damages.

Itis recommended that the judgment of the district court
be reversed, and the cause remanded for further proceed-
ings.

KIRKPATRICK and LoBINGIER, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED AND REMANDED.
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WiLLiaM BETTS, DIRECTOR OF ScuooL DistricT No. 94, v.
STATE OF NEBRASKA, EX REL. PETER JORGENSEN.
FiLep JANUARY 21,'1903. No. 12,514.

Commissioner’s opinion, Department No. 1.

Mandamus: REVIEW: RIGHT OF RESPONDENT: STATEMENT OF CASE.
A respondent in mandamus proceedings, against whom a writ
has been issued, and who has performed its commands, after
the allowance of a supersedeas and before his motion for a
new trial has been disposed of, is not entitled to a review in
this court of the question whether the writ should have orig-
inally been granted, especially where the judgment complained
of provides for his reimbursement for costs and where his
official term has meanwhile expired.

Exrror from the district court for Cass county. Applica-
tion for a writ of mandamus to compel the director of a
school district to examine and approve the bond of a school-
district treasurer. Tried below before JEssnN, J. Peremp-
tory writ allowed. LError proceeding dismissed.

Harvey D. T'ravis, for plaintiff in error.
Samuel M. Chapman and A. M. Russell, conira.

LOBINGIER, C.

This was an application for a peremptory writ of man-
damus to compel the respondent, as director of school dis-
trict No. 94, Cass county, to examine and approve the bond
of the relator as treasurer of said district. The alternative
writ recited that the relator, “within the time required by
law duly executed and presented to the school board of said
school district * * * a good and sufficient undertaking as
required by law in compliance and in conformity with the
laws of the state,” and that respondent “refused to examine
and approve said undertaking.” The return to the writ,
which was in the form of an ordinary answer, was in effect
a general denial, coupled with certain admissions. Upon
a hearing the court found generally in the relator’s favor

Syllabus by court; catch-words by editor.
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and specifically “that on October 27, 1900, relator ten-
dered to the respondent a valid bond, which the respondent
then -and there refused to approve.” A peremptory writ
was thereupon awarded and the judgment contained the
following clause: “It is further considered by the court
that the respondent is adjudged to pay all the costs of this
action; when paid into court by respondent, shall be repaid
to the respondent by the said school district No. 94, and
said district is directed to so proceed as soon as said costs
are paid into court by respondent and supersedeas fixed at
$100.” After a motion for a new trial had been overruled,
but without executing a supersedeas hond, the respondent
brought the case here on error. His principal contentions
are that the bond was never delivered to him for filing, nor
its approval demanded, and that the sureties thereon are
not shown to have been freeholders as required by section
9 of chapter 10 of the Compiled Statutes®; and he relies
upon Woodward v. State, 58 Nebr., 598. The trial court
evidently took the view that the demand for approval was
rendered nnnecessary by the conduct of respondent; that
the case was governed by State v. Baushausen, 49 Nebr.,
558, 561 ; and that the recitals of the alternative writ were
sufficient, in the absence of a motion for a more specific
statement, to show the presentation of a bond with all the
requisites, including the signatures of qualified sureties.

We do not deem it necessary or advisable to enter upon
a discussion of these questions or to determine which of
these diverse views is correct, for, in our opinion, the case
must be disposed of on other grounds. A few days after
the entry of the judgment, and long before the motion for
a new trial had been disposed of, the respondent filed with
the c¢lerk of the district court the following paper:

“Comes now the respondent and because an execution
has been issued against him in said cause here, now, to save
further costs pays into. court under protest the amount of
the judgment for said costs taxed at $65.98 and shows to
the court that he has approved the bond as ordered by the

#Cobbey’s Annotated Statutes, sec. 9008.
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court in above canse all under protest, and at all times ex-
cepting to the order of said court in the premises.
“January 14, 1901. WiLLiaM BETTS,
“By M. D. Travis, his atty.”
It is also stated in the brief of relator, and not denied in
that of respondent, that the school district “has repaid
respondent the costs adjudged against him, and respondent
received and accepted the same.” It is true that this fact
does not appear in the record, but it does appear, as we
have seen, that this action was required of the district as
one of the conditions of the judgment sought to be reversed,
and no one is here on behalf of the district complaining of
this order. Such being the facts, the case falls within the
rule announced as follows in City of San Ilicgo v. Board of
Supcrrisors, 97 Cal., 438, where the respondents, after re-
sisting an application for mandamus to compel them to
levy a tax, complied with the commands of the writ and
then took an appeal: “The defendant voluntarily complied
with the mandate of the court, and the judgment was there-
upon satisfied and its force exhausted. After it had thus
been satistied, there was nothing in the judgment which the
court had rendered of which the defepdant could complain,
or about which it could say that it was aggrieved. A re-
versal of the judgment would not of itself set aside the
levy of the tax which had been made, nor did the appellant,
by its compliance with the judgment, lose any property or
rights of which restitution could be made in case of a
reversal. Code of Civil Procedure, sec. 957. The proceeding
was for the purpose of compelling the defendant to per-
form an official duty, and not one in which it had any per-
sonal rights to be effected.” See, to the same effect, Leet
v. Board of Supervisors, 47 Pac. Rep. [Cal.], 595. Under
similar facts it was observed in State v. Napton, 10 Mont.,
369, 370: “A judgment of any kind from this court would
present a peculiar result. An affirmance would be to direct
the district court to issue a writ, which that court has al-
ready issued, and which has been obeyed. A reversal would
be to say to the lower court, you may not order the clerk
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to do that which he has already fully performed. It is ap-
parent that there is no controversy before us. The case is
fictitious.” It is true that the respondent declares that he
approved the bond under protest, but he failed to make his
protest effective, as he might have done by taking advan-
tage of the supersedeas which the court had a right to grant
(Cooperrider v. State, 46 Nebr., 84 ; Home Fire Ins. Co. v.
Dutcher, 48 Nebr., 755, 762), and which he might have
perfected by depositing or giving a bond for a sum about
one-half more than that which he claims to have paid into
court. Moreover, his payment of costs, even if he has not
been reimbursed, will not alone afford such a subject of
controversy as an appellate court will consider. State v.
Meacham, 17 Wash., 429 ; Moores v. Moores, 36 Ore., 261;
State v. Sloan, 69 N. Car., 128; State v. Richmond D. R.
Co., 74 N. Car., 287. Besides, his motion for a new trial
was still pending and if he had confidence in his grounds he
should, at least, have exhausted that remedy. The re-
spondent’s course in performing the commands of the writ
leaves no controversy involving any substantial right. As
was said in Matter of Manning, 139 N. Y., 446, 448, which
was an application for a writ to compel the respondent to
publish lists of election officers under a charter since ex-
pired: “The appeal does not now present an actual liti-
gation but an abstract question. The practice of this
court has been to refuse to entertain appeals when if is
plain that nothing can be accomplished by the decision.
*# * * The demands of actual practical litigation are too
pressing to permit the examination or discussion of aca-
demic questions, such as this case in its present situation
presents.” This language is peculiarly applicable to this
court with its overcrowded docket. If the question were
at all in doubt we would be disposed to adopt a rule which
would discourage the prosecution to this court of pro-
ceedings where the sole object is personal vindication or
the settlement of merely hypothetical questions. The doc-
trine above stated is, however, well supported by the au-
thorities, See, in addition to the foregoing, Jacksonvillg
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School District v. Crowell, 33 Ore., 11; People v. Common
Council of Troy, 82 N. Y., 575; Pcople v. Phillips, 67 N. Y.,
5823 Bryant v. Thompson,®* 128 N. Y., 426; People v. Wal-
ter, 68 N. Y., 403; L'llis v. Whitaker, 62 Kan., 582; Hice v.
Orr, 16 Wash., 163; Cutcomp v. Utt, 60 Ia., 156 ; Pcople v.
Leavitt, 41 Mich., 470. Indeed, we have found but one case
(Commissioners of Poll County v. J, ohnson, 21 Fla., 577),
holding that an appeal may be prosecuted from the allow-
ance of a peremptory writ of mandamus after its com-
mands have been performed. The opinion there contains
no discussion of the point on principle and no reference
to any of the authorities above reviewed, while anything
in its favor in O’Hara v. MacConnell, 93 U. 8. [3 Otto],
150, on which it relies, is rendered clearly inapplicable by
later decisions of the federal supreme court. Mills v.
Green, 159 U. 8., 651, and cases there cited.

There is still another ground upon which it would seem
that the case might be disposed of. The term which re-
spondent was serving when the writ was issued has ex-
pired. At the hearing in January, 1901, he testified that
he had held the office of director “two years last annual
meeting.” His term must have ended, therefore, at the
annual meeting in June, 1901. Compiled Statutes, ch. 79,
subdiv. 3, sec. 1. We can not presume that he was re-
elected, and there is no showing or intimation that he was.
The case, therefore, would seem to fall within the rule of
Lidgerton v. State, 50 Nebr., 72, where, because respond-
ent’s term of office had expired, it was declared that “there
is presented upon the record no existing substantive matter
of right of plaintiff in error for our consideration.” See,
also, State v. Grand Jury, 37 Ore., 542; People v. Common
Council, 82 N. Y., 575. The rule is especially applicable
where the aid of the appellate court is not invoked until
after the expiration of the term. Schrader v. State, 157
Ind., 341. The petition in error before us was filed Jan-
uary 8, 1902.

#13 L. R. A., 745.
1 Cobbey’s Annotated Statutes, sec. 11045.
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Relator asks an affirmance and not a dismissal; but in
our view, the case is one which requires the latter disposi-
tion. In some of the New York and California cases above
cited, as well as in Fdgerton v. State, 50 Nebr., 72, the
court appears to have entered such an order on its own
motion and without an application on the part of the re-
lator. And in Mills v. Green, 159 U. 8., 651, the rule is
announced that: ‘“When, pending an appeal from the
judgment of a lower court, and without any fault of the
defendant, an event occurs which renders it impossible for
the appellate court, if it should decide the case in favor of
the plaintiff, to grant him any effectual relief, the court
will not proceed to a formal judgment, but will dismiss the
appeal.” On the same principle we recommend that this
error proceeding be dismissed.

HAsTINGS AND KIRKPATRICK, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, the error proceeding is
DISMISSED.

BROUGHAM STEVENSON ET AL. V. I'RANCIS C. MORGAN ET AL
FiLED JANUARY 21, 1903. No. 12,576.
Commissioner’s opinion, Department No. 1.

1. Bond: StATUTE UNDER WHICH IT 1S DRAWN DECLARED UNCONSTI-
TUTIONAL: EFFECT. A bond executed in pursuance of a statute,
is not mnecessarily rendered void because the statute is after-
ward pronounced unconstitutional.

: : CONSIDERATION: ESSENTIALS OF CoMMON-LAWwW

CoxTrACT: TEST OF EXNFORCEABILITY. The test of the enforce-

ability of such a bond, is whether a consideration exists inde-

pendent of the statute; if so, and the bond has the other essen-
tials of a common-law contract, it may be enforced.

3. : : : 3 : : ForciBLE ENTRY
AND DETAINER: RETAINING PossEssioN oF PrEMIsEs. Recovery
is permissible on a bond given in an appeal from a justice of
the peace in a forcible entry and detention proceeding, though

Syllabus by court; catch-words by editor,
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the statute authorizing such bond is afterward declared uncon-
stitutional, provided the obligor has been thereby enabled to
retain possession of the premises.

ERrOR from the district court for Douglas county. Ac-
tion upon statutory bond given in an appeal from a judg-
ment in forcible entry and detainer. The law was declared
unconstitutional in Armstrong v. Mayer, 60 Nebr., 423.
The question here involved was, could a recovery be had
upon a statutory bond where the statute was unconstitu-
tional? Tried below before KEYSOR, J. Judgment for
plaintiffs. Affirmed.

Weaver & Giller and Kennedy & Learned, for plaintiffs
in error.

George W. Douie, contra.

LoBINGIER, C.

This is an action on a bond given by plaintiffs in error
in order to perfect an appeal to the district court in.a
forcible entry and detention proceeding. More than two
years after the execution of the bond this court, in 4 ru-
strong v. Mayer, 60 Nebr., 423, declared unconstitutional
the statute which provided for such appeals and for bonds
in pursuance thereof. But the appellant in that proceed-
ing had retained possession up to the time when this
action was brought, and judgment having been rendered
against him and his surety thereon, the cause is brought
here by petition in error; the sole contention being that by
reason of this annulment of the statute the bond affords
no cause of action.

The diligence of counsel has materially lichtened the
labors of the court in determining this question, and the
ably prepared briefs contain most of the authorities which
relate to it. We were at first of the opinion that there
was some conflict among these, but a comparison of the
cases convinces us that they may be harmonized and that
the question before us does not involve serious difficulty.
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We are cited to Brookman v. Hamill, 43 N. Y., 554, and
Poole v. Kermit, 59 N. Y., 554, in support of the conten-
tion that a bond given in pursuance of a statute afterward
pronounced unconstitutional, is invalid. In these cases
each bond was given to procure the release of a vessel from
an attachment for wharfage claims. It will be seen that
there could have been no consideration for the making of
such an instrument unless the statute providing for it was
valid, since the benefit obtained, viz., the release of the
vessel, was one which the obligor was entitled to in any
event, except as the statute authorized detention. In
neither of these cases does the court overrule or question
its earlier decision in Van Hook v. Whitlock,* 26 Wend.
[N. Y.], 43, where it held that though a statute providing
for a corporate assignment for the benefit of creditors was
unconstitutional and void as to creditors generally, still
those who had accepted lenefits in the form of dividends
under the statute were estopped from taking advantage
of its invalidity. Nor in the cases first cited is it intimated
that the bonds in question might not have been sustained
as common-law contracts had there been a sufficient con-
sideration; for this principle is as well established in New
York as elsewhere. Toles v. Adee, 84 N. Y., 222; Ryan v.
Webdb, 39 Hun [N. Y.], 435; Goodwin v. Bunzl, 6 Civ.
Pr. Rep. [N. Y.], 226. We can not, therefore, interpret the
cases relied on as holding that any statutory bond becomes
invalidated when the statute is annulled. These must be
understood as applicable only to such bonds as were there
in controversy, which were dependent for a consideration
entirely upon the validity of the statute.

Plaintiffs in error also rely on Byers v. State, 20 Ind.,
47, where recovery was denied on a bond given in the
course of bastardy proceedings in order to prevent de-
fendant’s incarceration. The court held that the sections
of the statute which required such a bond were unconstitu-
tional, and said (p. 49) : “Such a bond is without a valid
consideration, and that fact is a bar to an action upon

#* 37 Am. Dec., 246,
20
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it.” Tt will be seen that here also the annulment of the
statute left the instrument sued on without any legal basis
of recovery. The fact that by executing it the defendant
was enabled to retain his liberty afforded him no priv-
ileges: which he was not all the time entitled to, since, as
it developed, there was never any authority for his im-
prisonment. But in the earlier case of Spader v. Frost.
4 Blackf. [Ind.], 190, a bond which procured the release
of one lawfully imprisoned was held good as a common-
law obligation, though the court recognized that it might
have been insufficient under the statute. A similar doc-
trine is announced in other Indiana cases and is not dis-
approved, but on the contrary is expressly recognized in
the case cited by defendant in error. State v. Lynch, 6
Blackf. [Ind.], 395; Marshaell v. State, f Blackf. [Ind.],
162 ; Thompson v. Wilson, 1 Blackf. [Ind.], 358. Moreover,
a distinction is drawn between “bonds which may be en-
forced as common-law obligaticns between individuals”
and “honds executed to the state for the appearance of
persons charged with criminal offenses.” Ntate . Fraser,
165 Mo., 242, 261 ; Dickenson v. State. 20 Nebr., 72. In the
latter case, Copn, J., makes a distinction between bonds
like that involved in Byers v. State, 20 Ind., 47, and “ap-
peal and forthcoming bonds,” which include the one in
controversy.

The cases from New York and Indiana are the only ones
to which we are cited where bonds were held void after
statutes authorizing them had been declared unconstitu-
tional. We may now refer to some instances where re-
covery has been allowed on such bonds. In Danicls t.
Tearney,* 102 U. 8., 415, the action was on a bond author-
ized under the Virginia secession ordinance, which pro-
vided that by giving a bond a debtor might prevent the en-
forcement of execution against him. The court in the case
cited pronounced the statute void, but held that inasmuch
as the obligor had enjoyed its benefits by obtaining a stay
of execution he was estopped to question its validity. The

“x26 L. Ed., 187.
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language used is peculiarly applicable here: “It is well
settled as a general proposition, subject to certain excep-
tions not necessary to be here noted, that where a party has
availed himself for his benefit of an unconstitutional law,
he can not, in a subsequent litigation with others not in
that position, aver its unconstitutionality as a defense, al-
though such unconstitutionality may have been pronounced
by a competent judicial tribunal in another suit. In such
cases the principle of estoppel applies with full force and
conclusive effect.” P. 421. In Ferguson v. Landram,*
1 Bush [Ky.], 548, 5 Bush [Ky.], 230, it was held that a
statute authorizing the issnance of certain bonds was un-
constitutional but that those who had participated in pro-
curing its passage and accepted benefits therefrom were
estopped to deny its validity. See, to the same effect, Van
Hook v. Whitlock,t 26 Wend. [N, Y.], 43, already cited.

These cases are sufficient, we think, to illustrate the dis-
tinction between a bond which depends for its considera-
tion solely upon the requirements of the statute, as in the
cases cited by plaintiffs in error, and one which rests upon
a consideration of its own. In the latter, the Denefits al-
ready enjoyed by the obligor are not taken away by the
annulment of the statute, and, in the language of Pouxb,
C., in State v. Paxton, 63 Nebr., 110, 123, it “may neverthe-
less be upheld as a common-law contract, if otherwise un-
objectionable.” See, also, 5 Cyclopedia of Law and Pro-
cedure, T48, note 13; 8 Century Digest, sec. 40. This dis-
tinction is recognized in Brounty v. Daniels, 23 Nebr., 162,
which was an action on a bond given in a supposed appeal
from the county court in a case where no judgment had
actually been rendered. It was held, in effect, that there
was no consideration for the bond because no execution
could have been issued. But the court also recognizes and
reaffirms the earlier cases of Gudtner v. Kilpatrick, 14
Nebr., 347, and Adams v. Thompson, 18 Nebr., 541, which
hold, in substance, that after the benefits of such a bond

*96 Am. Dec., 350,
137 Am. Dec., 246.
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have been accepted and enjoyed, the obligor is estopped to
questioh its recitals that an appeal has been perfected. To
these have since been added Dunternan v. Storey, 40 Nebr.,
447; Flannagan v. Cleveland, 44 Nebr.,, 58. See, also,
Thompson v. Rush, 66 Nebr., 758. The basis of distinc-
tion between these two lines of cases is the consideration.
If it exists, the instrument may be enforced like any other
contract and the annulment of, or departure from, a
statute providing for it is not fatal. If, on the other
hand, the consideration is absent, the instrument, like any
other nudum pactum, affords no basis for recovery.

In the case at bar the principal obligor on the bond was
enabled by means of it to retain possession of the premises.
At the time of the trial below, in February, 1901, he had
occupied them for nearly three years following the execu-
tion of the bond. As one condition of the bond sought to
be enforced was payment of rent, it will be seen that the
obligor’s promise was supported by a sufficient considera-
tion, and this, without taking into account the fact that
he also obtained pro forma, at least, a review of the
justice’s judgment in the district court. Indeed, it can not
be doubted that if the instrument in controversy be de-
nied the character of a bond at all and be treated simply
as an agreement to pay rent in consideration of the oc-
cupancy of the premises, recovery must be allowed. We
can reach no other conclusion than that the case at bar
belongs to the class, above reviewed, where the bond rests
upon a consideration of its own and where the unconsti-
tutionality of the statute can not affect the right of re-
covery. .

We are cited to Steele v. Crider, 61 Fed. Rep., 484, but
so far as this holds that a bond given to perfect an appeal
where none can be taken is invalid, it conflicts with Gudt-
ner v. Kilpatrick, 14 Nebr., 347, and Love v. Rockwell, 1
Wis., 331. The same may be said of Jabine v. Oates, 115
Fed. Rep., 861. We are also cited to Caffrey v. Dudgeon,
38 Ind., 512, and State v. Winninger, 81 Ind., 51, holding
that bonds taken by a justice of the peace in cases beyond
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his jurisdiction are void. The distinetion between these
cases and the one at bar is obvious. There the taking of the
bond was, in effect, prohibited; for the justice was forbid-
den to act in matters beyond his jurisdiction. In this case
the annulment of the statute merely leaves the bond with-
out a statutory authority and does not make its execution
illegal or leave it in any worse plight than if the statute
had never been enacted. We therefore recommend that
the judgment be affirmed. ‘

HasTINGS and KirgpaTrICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

Rep WiLLow County v. Isaac M. SMITH.
FLEp JANUARY 21, 1903. No. 12,404,
Commissioner’s opinion, Department No. 1.

1. Officer: FEEs: SERVICE RENDERED WITHOUT FEE. An officer can
not charge fees not authorized by statute for services per-
formed, and any service rendered for which no statute author-
izes a fee must be performed gratuitously.

2. Bheriff: DisTRESS WARRANT. Under the revenue laws of this
state, a sheriff in whose hands the county treasurer has placed
a distress warrant can not charge the county a fee of fifty
cents for a return upon such warrant, “No property found.”

ERrror from the district court for Red Willow county.
Claim against a county for fees as sheriff, on distress war-
rants, where no collection has been made. Tried below be-

fore Norris, J. Judgment on demurrer for plaintiff. Re-
versed.

W. R. Starr, for plaintiff in error.

Webster S. Morlan, contra.
Sylabus by court; catch-words by editor.
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KIRKPATRICK, C.

This is an action brought by defendant in error against
plaintiff in error, Red Willow county. The facts suffi-
ciently appear from the petition filed in the district court,
the material portions of which are as follows: “On [and]
between the 2nd day of February, 1899, and the 4th day
of January, 14900, the plaintiff was the duly appointed,
qualified and acting deputy sheriff of Red Willow county,
Nebraska ; that on and bhetween said 2nd day of IFebruary,
1899, and the 4th day of January, 1900, there were issued
by the county treasurer of said Red Willow county two
hundred distress warrants for delinquent taxes; that said
distress warrants were, by said county treasurer, duly de-
livered to the plaintiff as such deputy sheriff for collection;
that upon receiving said distress warrants the plaintiff
made diligent search for property whereon to levy the same,
but was unable to find any property in said county subject
to levy under said distress warrants. Therecupon plaintift
indorsed upon each of said distress warrants his return
that he was unable to collect the same for want of prop-
erty upon which to levy, and returned the same to the
county treasurer of sa’d county; that at the time of mak-
ing the return of said warrants as aforesaid, the plaintiff
also indorsed upon ecach of them his fees for making said
searches and returns amounting to the sum of fifty cents on
each warrant.” In addition to the foregoing, the petitioner
recited the filing of the claim before the hoard of county
commissioners of the county, and their rejection and dis-
allowance of the claim; a copy of the c¢laim being attached
to and made a part of the petition. To this petition plain-
tiff in error filed a general demurrer, which was by the
trial court overruled. Plaintiff in error declining further
to plead, and electing to stand upon its demurrer, judgment
was entered against the county in favor of defendant in
error in the sum of $100 and costs, being the amount
prayed for in the petition. The one question presented in
this court is the correctness of the action of the trial court
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in overruling the demurrer. To determine this question
the county prosecutes error to this court.

It is well settled in this state that an officer can charge
only such fees for the performance of services as are al-
lowed by law, and that services performed by an officer for
which the statute does not expressly authorize a charge
must be performed gratuitously. Stoner v. Keith County,
48 Nebr., 279; State v. Meserve, 58 Nebr., 451. We have
made a careful examination of the statute and are unable
to find any authority under which the fees recovered by
defendant in error in the trial court can be legally col-
lected, either by the county treasurer or the sheriff acting
under his direction. The principle involved in this case
was before this court in Kane v. Union P. R. ¢'0., 5 Nebr.,
105, where it was said: “Under the revenue laws, a collec-
tor of taxes has not the right to demand and receive from
the taxpayver the commissions and five per cent. penalties,
unless he has made a ‘distress and sale’ of the taxpayer’s
property in payment of his taxes. A mere levy and pay-
ment without sale do not entitle the officer to these pen-
alties.” In that case a levy had been duly made upon per-
sonal property of the delinquent tax debtor. Payment
was afterwards made by him and the levy discharged. It
was held that the sheriff was not entitled to the commis-
sions and the penalties unless in addition to making a
levy he had also made a sale. Whether a deputy sheriff,
such as defendant in error alleges himself to be, could
recover fees from the county in any case without averments
in his petition in addition to those set ount, may well be
doubted ; but it is clear that under the statute and the
state of facts as disclosed by the petition, even the sheriff,
to whom the distress warrants might properly have been
delivered, would not be entitled to compensation from the
county for a return made upon such warrants that no
property had been found. Experience has demonstrated
that a large amount of personal-property taxes is never
collected. This was in contemplation of the legislature
when it made provision for relieving the county treasurer
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and his bondsmen under certain eircumstances from liabil-
ity for failure to collect such taxes. It is very apparent
that if a county treasurer were permitted to issue distress
warrants against persons who were unable to pay their
personal-property tax, many of whom might not even be
residents of the siate, much less residents of the county at
the time the distress warrant was issued, and charge up
to the county a fee of fifty cents for making a return upon
such warrant that no property was found, it would lead to
consequences not contemplated by the legislature. An
arrangement like this would be to offer a premium to the
county treasurer to increase his own fees at the expense of
the public without increasing the public revenues; and if
the couniy treasurer could not himself charge such fees, it
is apparvent that a sheriff, to whom such distress warrants
had been delivered, conld not. It is elear that the petition
wholly fails to state a cause of action. The demurrer
should have been sustained. The judgment of the trial
court in overruling the same is wrong. It is therefore
recommended that the judgment be reversed and the cause
remanded.

HastINGS and LoBINGIER, CC., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, the judgment of the district court is reversed, and
the cause remanded.

REVERSED AND REMANDED,

NotreE.—Fees of Sheriff—Justice of the Peace—A public officer who is
paid solely by fees takes and holds his office cum onerc; that is, he
accepts his office with its benefits and burdens. He can claim no com-
pensation for any service not specifically provided by statute. The
law recognizes no compensation as reasonable, where the statute
provides none. In some cases the rule may operate harshly, but
the remedy, if any is needed, rests with the legislature alone. The
court has no power either to make or amend fee-bills. Murfree,
Sheriffs, sec. 1082¢. Fees of a sheriff are purely statutory; that officer
received no fees at common law; hence an action will not lie, at the
instance of a sheriff, for a recovery quantum meruit, for fees; and
an agreement between a constable and judgment creditor, for the
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payment of a sum in excess of the statutory fees allowed for serv-
ing an execution, is void as against public policy. Wilcozson v.
Andrews, 66 Mich., 553. See, also, State v. Kinne, 41 N. H., 238.

In Michigan a justice of the peace agreed with an attorney that
he would charge no fees in certain cases, unless the judgment was
collected. The justice afterward sued the client for fees in sundry
suits. Verdict and judgment for defendant. On review the court
said: ‘“We entirely agree with the claim that such a contract is in
direct violation of public policy. It was an agreement which made
plaintifi’s right to fees depend on whether or not he gave judgment
for the party suing before him. It would be difficult to conceive
any more palpable violation of judicial duty. But it is a remarkable
claim that, where work is done under such a contract, the contract
may be treated as null, and the services regarded as rendered prop-
erly. No one can use a void contract as a means of getting better
terms than he could have claimed under it. The whole transaction
is covered by the same taint, and must be trecated as beyond the
protection of courts of justice.” Willemin v. Bateson, 63 Mich., 309,
311. This case was cited with approval in Wilcozson v. Andrews, supra.
It is plain to any lawyer that the gist of the holding in Willemin ¢.
Bateson is that a justice of the peace, who agrees with a party plain-
tiff to claim no fees unless the judgment is collected, can collect no
fees at ajl. As such agreements are not unusual, this case should be
observed with care.

A sheriff or regular constable who holds a warrant for the arrest
of an offender, can not recover a reward offered for his apprehension.
This is on the principle that it is against public policy to allow any
man to recover a reward for doing his duty as a public officer.
Murfree, Sheriffs, sec. 1090, and authorities cited in note. )

A constable of Le Sueur county, Minnesota, received a warrant
delivered to him by a justice of the peace and, as such constable,
traveled 800 miles in pursuit of a criminal, for the purpose of
arresting him, but failed to apprehend the criminal. Thereafter
plaintiff duly presented a verified bill for $80, for such services,
which was disallowed by the board of county commissioners. The
case was before the supreme court. Gilfillan, C. J., delivered the
opinion, and said, inter alia: *“As he [the constable] is required
to make diligent endeavor to serve any warrant placed in his hands,
his duty.is not to be measured by his success. Traveling in making
such endeavors when he is unable to make service is a similar service
to traveling when he succeeds, and it is just as much his duty to per-
form it, and when performed in good faith he is in justice
as much entitled to compensation for it.” Dawvis v. County of Le Sueur,
37 Minn., 491, 492, 35 N. W. Rep., 364. Under the Minnesota statute,
a constable was entitled to ten cents a mile for “traveling in making
any service upon any writ or summons.” See General Statutes of
Minnesota (1878), chapter 70, section 11. The penal Code of Minne-
sota, seclions 104, 105, makes willful neglect or refusal in any such
officer to perform his statutory duty a misdemeanor. The statute
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regulating the fees of a Minnesota constable, did not expressly allow
mileage, whether the warrant be served or not. Compare the Min-
nesota with the Nebraska statute.

A sheriff is not entitled to mileage on a personal-tax warrant
returned no property found. Service of the writ is the actual per-
formance of thz duty commanded by it; and when there is no
performance of the duty, from whatever cause, there is no service.
Labette County v. Franklin, 16 Kan., 450; Brewer, J. The Kansas stat-
ute provided fees for service and return, and that no officer shall re-
ceive any fees for constructive services or mileage in any case. A
subsequent opinion* by the same judge allowed twenty-five cents for
@ return of personal-tar warrant no property found, but disallowed
mileage, citing his former opinion in Labette County v. Franklin, supra.
Thralls v. Sumner County, 24 Kan., 594, opinion by Valentine, J., re-
affirms the former decisions.

Section 9 of the Statutes of 1869-70, page 148, which provides that
the sheriff may charge “for mileage in any criminal case or proceed-
ing,” does not authorize him to charge mileage for other traveling
than that which is expressly mentioned in the statute, but simply
fixes the rate which may be charged when mileage is allowed by
any other law or statute; the statute does not allow mileage for
traveling in different directions in looking for one charged with a
crime, who is not arrested. Broughton v. Santa Barbara County, 65
Cal., 257.

A constable is not entitled to fees for traveling to serve a criminal
warrant, unless the service is actually made, though the party
sought to be arrested can not be found. The rule is probably with-
out exception that no fees are allowed to any officer for traveling
to serve process unless the service is actually made. The principle
is entirely settled, and it is one of sound policy. It excites to vigi-
lance and fidelity, whereas the opposite rule would afford a strong
temptation to remissness and fraud. Ex parte Wyles, 1 Denio [N.
Y.], 658.

Under a statute fixing the sheriff’s fee “for traveling to serve
criminal process; at ten cents per mile for every mile actually trav-
eled,” the sheriff can not charge, in addition to such statutory fee,
for personal expenses, hotel bills, railroad fare, team hire, etc., while
traveling to serve criminal process. Crocker v. Brown County, 35 Wis.,
284.—W. F. B.

*Pitus v. Howard County, 17 Kan., 363.
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JorXN GrANT V. COMMERCTAL NATIONAL BANK OF OMAHA.
FiLED JANUARY 21, 1903. No. 12,408.
Commissioner’s opinion, Department No. 1.

1. Default: DEMURRER: PREsUMPTION. Where it appears that a de-
fault was entered by the district court in an action upon the
same day on which defendant filed a general demurrer to the
petition, and it does not appear that the demurrer was on file
at the time the default was entered, and further that defend-
ant did not call the attention of the district court to the fact,
if it was such, that a demurrer was on file, it will be presumed
on error that the trial court acted regularly, and that the
default was entered before the filing of the demurrer.

2. Demurrer: MorioN To MAKE MORE DEFINITE AND CERTAIN. Objec-
tions going to the formal defects of a pleading can not be
raised by demurrer, but must be raised by motion asking a
more definite and specific statement.

3. Demand Note: AcrtioNx. In an action on a demand note, the fail-
ure to allege a demand before suit brought, will not be held
fatal after judgment.

Exrror from the district court for Douglas county. Ac-
tion to foreclose a lien. Tried below before ESTELLE, J.
Judgment for plaintiff. Affirmed.

Hall & M. cC’ulldch, for plaintiff in error.

Westel W. Morsman, contra.

KIRKPATRICK, C.

This is a suit brought in the district court for Douglas
county to foreclose a lien upon eighty-two and a half shares
of the capital stock of the Grant Paving Company, which
certificates had been pledged as security for the payment
of three promissory notes aggregating the sum of $5,000.
The suit was brought on the 16th day of August, 1901, and
plaintiff in error, defendant below, was required to answer
on or before September 17, 1901. On October 23, 1901, a
decree was entered by the trial court, foreclosing the lien

Syllabus by court; catch-words by editor.
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and ordering that the stock be sold by the sheriff for satis-
faction of the amount due, which was duly found and ad-
judged against plaintiff in error. Error is prosecuted to
this court from such judgment. It is alleged that there is
error in the judgment of the trial court in this: First, that
the trial court improperly entered judgment by default
against plaintiff in error on October 23, 1901, at which
time, it is alleged, plaintiff in error had on file a demurrer
to the petition, no action having been taken thereon by the
court; second, that the trial court erred in entering judg-
nient because the facts stated in the petition were not suffi-
cient to constitute a cause of action; and, third, that the
(lecree of the trial court is contrary to law.

It is disclosed by the record that on October 23, 1901,
and on the same day the default was entered, plaintiff in
error filed in the office of the clerk of the distriet court a
general demurrer to the petition. A copy of the appear-
ance docket, which has been made a part of the record, dis-
closes that the decree of foreclosure, properly signed by the
trial judge, was filed in the office of the clerk before the
demurrer of plaintiff in error was filed. In the decree en-
tered by the court is found this language: “This cause
coming on to be heard on this 23d day of October, 1901, and
it appearing to the court that the defendant John Grant
has been duly and legally served with summons, command-
ing him to appear and plead herein, and it further appear-
ing that the said defendant John Grant has failed to ap-
pear and plead herein within the time allowed by law and
the rules of this court, he is now adjudged to be in default
for want of any appearance, and default is hereby entered
against the defendant John Grant.” It is contended on be-
half of plaintiff in error that the demurrer was in fact filed
in the morning of October 23, and before the entry of the
decree. If this is true, it does not so appear in the record.
It is the settled rule that error must affirmatively appear.
It can never be presumed. The trial court found and ad-
judged plaintiff in érror to be in default for want of any
appearance, and this finding must be taken as true, espe-
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cially in the absence of any showing that the demurrer was
actually on file in the clerk’s office when the decree was
entered. Again, it is disclosed that plaintiff in error did
not in any manner bring this question to the attention of
the trial court. If a motion had been filed, calling the
attention of the trial court to the fact, if it was a faect, that
the demurrer was properly on file when the default was
entered, we have no doubt that the default would have been
set aside and plaintiff in.error have been given a hearing on
his demurrer. It is very clear from the record before us
that the first contention of plaintiff in error can not be
sustained. .

Is the judgment erroneous because of failure to state a
cause of action in the petition? The petition sets up the
execution and delivery of the promissory notes by plaintiff
in error to defendant in error, copies of the notes being set
out, and also alleges that “each one of said promissory
notes aforesaid is now wholly due and unpaid.” It is dis-
closed by the petition that one of these notes was a demand
note, and there is no allegation that a demand had been
made. Again, it is urged that there is no allegation setting
sut the agreement under which it was proposed to sell the
shares of stock. Regarding the first contention, it may be
said that it does not appear to be necessary that the demand
be alleged in order to entitle plaintiff to recover on a
promissory note payable on demand. As to the other
proposition, it seems rather to be an objection going to the
certainty and particularity of the allegations, and as such,
comes too late after judgment. Plaintiff in error, if he
desired a more specific and certain statement, should, by
proper application, have asked the trial court to require
a more definite and specific statement. Neither of these

" contentions can. be sustained.

It is next contended that the decree is not according to
law, because it in terms directs the sheriff to assign and
transfer the shares of stock to the purchaser before it con-
tains the provision that the sale must be reported to the
trial court. That portion of the decree is in the words fol-
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lowing: “And it is further ordered, adjudged and decreed
that the plainfiff be allowed to bid for and purchase said
shares of stock at said sale, and the said sheriff is hereby
ordered to assign and transfer said shares to the purchaser
thereof at said sale by writing indorsed on the back of
or attached to said certificates, and to report said sale to
this court, and that this eause be retained for such other
and further proceedings as the parties hereto may be en-
titled to take.” We are of opinion that the objections
of plaintiff in error in this regard can not be sustained.
The mere fact that that portion of the decree directing the
sheriff to transfer the stock is made to appear before the
provision directing the sheriff to report the sale to the
trial court is wholly immaterial. Plaintiff in error filed
no motion for a new trial, and did not in any way seek to
bring any of the alleged defects to the attention of the trial
court. In this state of the record, this court will certainly
not presume error for any of the reasons urged. While it
may probably have heen unnecessary for plaintiff in error
to file a motion for a new trial in order to veview the errors
complained of, a much better practice, particularly under
the facts herein, would have heen to call the attention of
the trial court to the matters complained of, and to have
given that tribunal an opportunity to rectify such errors as
might upon a hearing have appeared.

There seems to be no error in the record, and it is there-
fore recommended that the judgment of the trial court he
affirmed.

HasTINGS and LoOBINGIER, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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HERMAN Gross v. CHRISTIAN . SCHEEL.

CHRISTIAN I7. Z1xdaN v. CHRISTIAN If. SCHEEL.
FILED JANUARY 21, 1903. No. 12,507.
Commissioner’s opinion, Department No. 2.

1. Conversion: DEMAND: EVIDENCE. In an action to recover damages
for the conversion of goods, the only purpose of a demand’is
to establish the fact of a conversion. Where a wrongful con-
version is established by other testimony a demand need not
be shown.

2. Reply: AxswER: DEFECTIVE PLEADING: MoTiox: WAIVER: DENIAL
IN REPLY OF ALLEGATIONS IN ANSWER INCONSISTENT WITH PLAIN-
TIFF's PETITION. A reply to an answer denying each and every
allegation contained in the answer inconsistent with the state-
ments of plaintift’s petition is defective, and an insufficient
denial of the allegations of the answer, and, upon a motion to
make more specitie, will be held bad, and unless amended so as
to conform to the Code will be treated as no denial. But if
upon such denial the parties go to trial treating it as a sufficient
denial, 1t must be so treated in all stages of the case. Herdman
v. Marshall, 17 Nebr., 252, approved and followed.

3. Evidence: MEMORANDUM. A memorandum in the form of an in-
ventory of goods may be used by a witness to refresh his
memory in order to enable him to testify as to the particular
items of a stock of goods, and their value, which he claims has
been converted. And an itemized statement in the form of a
memorandum of goods purchased and added to the stock de-
scribed in the inventory may be used in the same manmner and
for the same purpose, and where the witness testifies that he
made such memoranda himself and that they are correct, they
may be introduced in evidence to corroborate his testimony.

: CasH RecisTER: UsE BY WITNESS. Where a
memorandum is kept in connection with a cash register, upon
which, in the usual course of business, are entered all of the
sales in a mercantile establishment, both cash and credit, at
the time avhen such sales are made, it may be used by a witness
to refresh his memory as to the amount of goods sold; and
when he can testify, as a matter of fact, that such memorandum
is correct, it may afterwards be put in evidence, not to prove
anything of itself, but as a detailed statement of the items
testified to by the witness.

5. Evidence. Evidence examined, and held sufficient to sustain the
verdict.

Syllabus by court; catch-words by editor.
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6. Action for Conversion: VERDICT: EVIDENCE: JUDGMENT. Where
an action is brought against several persons for the conversion
of a stock of goods and a verdict is rendered against all of
them, and the evidence is not sufficient to sustain it as against
one or more of them, their motion for a new trial may be prop-
erly sustained, and judgment rendered on the verdict against
the other defendants. Hayden v. Woods, 16 Nebr., 306, approved
and followed.

ERroR from the district court for Saline county. Action
for the conversion of a stock of goods. Tried below before
STUBBS, J. Verdict for plaintiff. Each defendant moved
for a new trial. Judgment on the verdict against Herman
Gross and Christian Zieman, from which judgment they
separately bring error. Afirmed.

George H. Hastings, William G. Hastings and Robert
Ryan, for plaintiffs in error.

Fayette 1. Foss and A. R. Scott, contra.

BarNEs, C.

This case was commenced in the district court for Saline
county by Christian Scheel against Herman Gross, Ernst
Gross, Otto Lindekugel and Christian F. Zieman, to recover
the value of a certain stock of goods consisting of hard-
ware, tinware, saddlery, harness goods, leather, blankets,
furniture, coffins and funeral furnishings, situated, on and
before the 23d day of December, 1895, in a store building in
the village of Western, in said county. It was alleged in
the petition that on or about the 23d day of December,
1895, the defendants obtained possession of the property,
to wit, the goods and merchandise in the store building,
and then and there unlawfully and wrongfully converted
them to their own use, to the plaintiff’s damage in the sum
of $3,500. An application was made by the defendants to
require the plaintiff to make his petition more definite and
certain by attaching thereto a bill of particulars, or inven-
tory describing the goods in question, and this was ac-
cordingly done. Thereupon the defendants filed their
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amended answer to the plaintiff’s petition, which LOthlll(’d
first, a general denial of each and every allegation con-
tained therein; second, it was alleged, in substance, that
on the 8th day of January, 1896, the defendant Christian
Zieman, by the request and solicitation, and on the pro-
curement of the plaintiff, and with his full consent and
participation, purchased for a valuable consideration, of
the People’s Bank of Western, Nebraska, and its cashier,

a stock of goods like that mentioned in the plaintiff’s peti-
tion, but of a value not to exceed $600; that plaintiff was,
thereby, wholly estopped to deny the title of said defend-

ant Zieman or his grantors in said pur chase; that on said
8th day of January, 1896, the defendant Henndn Gross,
with the full knowledge dnd assent of the plaintiff at that
time, for a valuable and adequate consideration, to wit, the
sum of $600 then paid by him, purchased and received the
said stock of goods from the defendant Christian Zieman,
with the full knowledge and assent of the plaintiff, and
upon plaintiff’s express declaration that he had no inter-
est in said goods and merchandise, and that plaintiff was
wholly estopped to assert any title therein as against the
defendants, or either of them. To this amended answer a
reply was ﬁled as follows: “Now comes the plaintiff and
for reply to the said defendants’ amended answer denies

each and every allegation in said amended answer con-
tained that in any way conflicts or contradicts the
allegations in plaintiff’s petition.” No motion was filed
to require this reply to be made more definite and certain;

it was not demurred to, and no motion was made for a
judgment on the pleadings, but it was treated at the time
and during the whole of the trial as though it was sufficient,
and fully denied the allegations of the defendants’ answer.
Upon the issues above stated the cause was fried to a
jury and resulted in a verdict in favor of plaintiff and
against all of the defendants for the sum of $2 ,107.54.
Each of the defendants filed a motion for a new trial.

These motions were sustained as to the defendants Ernst
Gross and Otto Lindekugel, but were overruled as to the

21
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defendants Ierman Gross and Christian 1%, Zieman, and
thereupon a judgment was rendered on the verdiet in favor
of the plaintiff and against the lastnamed defendants.
From that judgment the defendants prosecute error to this
court, and hereafter they will be called the plaintiffs, and
the plaintiff in the court belew will be called the defendant.

It was made to appear that at and before the 19th day
of November, 1895, the defendant owned the stock of hard-
ware, harness goods, saddlery, tinware, coffins and under-
takers’ goods in question, and had for some years before
that time been conducting a store in a building owned by
his wife, situated in the town or village of Western, in
saline county; that he was indebted to the People’s Bank
of Western to the amount of about $800; that the plaintiff
Zieman had signed his notes to the bank as surety, and
was interested in the payment thercof; that on or about the
said 19th day of November one Butler, the cashier of the
bank, took a mortgage from defendant upon the stock of
goods in question as additional security for the payment
of said debt; that immediately after the execution of the
mortgage the bank took posgession of the goods, locked up
the store, put a notice in the window that the stock had
been seized and was held under a chattel mortgage, and
advertised the goods for sale. On the 234 day of Decem-
ber following, there was an attempt made to sell the goods
under the chattel mortgage. Gue Robert Gross, a brother
of one of the plaintiffs, bid the sum of $600 for the stock,
and the auctioneer, or person conducting the sale, struck
it off to him. Butler, acting for the bank, thercupon re-
tired from the store and locked it up, retaining possession
of the key. Gross refused to make his bid good,—rcfused
to accept and pay for the goods,—and the matter remained
in that situation until the 8th day of January, 1896. On
that day plaintiff Christian Zieman executed a bill of sale
of the stock of goods to plaintiff. Herman Gross for the
alleged counsideration of S300. This money was turned
over to the bank. The cashier of that institution delivered
the key to Herman Gross, who took possession of the
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property, and has ever since retained it, and claims to own
the same under the bill of sale from Zieman. It appears
that the auctioneer at the sale, when Robert Gross refused
to make his bid good and pay over the money for the goods,
without the knowledge or consent of the defendant, and
at a time subsequent to the 23d day of December, 1895, at
Butler’s solicitation made out a bill of sale by which he
purported to convey the stock of goods to the plaintiff
Christian Zieman. It is shown, however, that the defendant
had nothing to do with it and had no knowledge of the
transaction. It further appears that the defendant was
present in the bank on the 8th day of January, when Zie-
man executed the bill of sale to Gross, and refused to sign
it, or have anything to do with the matter. It further ap-
pears that he made a bill of sale of his tinner’s tools to
Gross about that time, in consideration of the payment of
the agreed price thereof. Matters remained in that situa-
tion until this action was commenced by the defendant to
recover the value of the goods.

1. It is contended that it was necessary for the defend-
ant to make a demand for the possession of the goods be-
fore he could maintain his action. Defendant admits that
he personally made no demand, but testified that he sent
his wife to the store for that purpose. She testifies that
she made such demand, while plaintiff Gross testifies that
she only demanded the possession of the defendant’s di-
ploma, which was in the store; and we are unable to say
that, as a matter of fact, no demand was ever made. It is
evident that upon this conflicting evidence the jury found
for the defendant, and such finding will not.be set aside.
It may be suggested, however, in a case like this, where
the defense pleaded was the ownership of the property in
question, that no demand was necessary in order to main-
tain the action.

In Wright v. Greenwood Warehouse Co., 7 Nebr., 435, it
was held : “In an action to recover damages for the conver-
sion of goods, the only purpose of a demand is to establish
the fact of conversion. Where a wrongful conversion is es-
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tablished by other testimony, a demand need mnot be
shown.”

“When the conversion is direct, as by an illegal taking of
the chattels, or a wrongful assumption of property, or
a misuse of it, the conversion is complete without a de-
mand.” 4 Am. & Eng. Ency. Law [1st ed.], p. 115.

A demand is not necessary if the taking is tortious, or
the actual conversion is otherwise proved. In any event,
the jury having determined this question upon conflicting
evidence, the plaintiffs, so far as this contention is con-
cerned, must fail.

2. Tt is claimed that the reply failed to controvert the
new matter of defense set up in the answer, and that
therefore judgment should have been rendered for the
plaintiffs. It will be observed, however, that no motion
for a judgment on the pleadings was made by them. They
never asked to have the reply made more definite and cer-
tain, but upon the trial of the case treated it as amply
sufficient to put in issue the averments of the answer. It
" has been repeatedly held by this court that where the
pleading has been thus treated hy a party he can not take
advantage of its insufficiency after trial.

In Albion Milling Co. v. First Nat. Bank of Weeping
Water, 64 Nebr., 116, it was held that where an answer
is faulty, but is replied to, and treated by the plaintiff
as sufficient during the whole trial and proceedings, the
court should refuse to instruct a jury, at the plaintiff’s
request, that certain of the facts alleged in the petition
were not denied by such anSwer.

In Rosenbauwm wv. Russell, 35 Nebr.,, 513, it was
decided that an answer, although faulty, will be held to
be sufficient when assailed for the first time by a motion
for a new trial. :

In Herdman v. Marshall, 17 Nebr., 252, this court, hav-
ing under consideration a question identical with this one,
said: “A reply to an answer denying each and every alle-
gation contained in the answer inconsistent with the state-
ments of plaintiff’s petition, is defective and an insuffi-
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cient denial of the allegations of the answer, and upon
motion to make more specific will be heid bad; and unless
amended so as to conform to the Code will be treated as
no denial.  But if upon such denial the parties go to trial,
treating it as a sufficient denial, it must be so treated in all
stages of the case.”

In this case the reply to the answer was treated as suffi-
cient during the trial in the district court, and the objec-
tion is made to it for the first time in plaintiffs’ brief. The
objection comes too late. The pleadings will be treated in
this court in the same way they were treated by the parties
in the trial court. The plaintiffs are not entitled to a new
trial on this ground.

3. It is urged that the court erred in admitting Exhibits
A and B in evidence over plaintiff’s objections. Exhibit A
appears to be a copy of the bill of particulars, or inven-
tory, attached to the petition in the court below at
their request. It is nota book account, but is an inventory,
taken by the defendant of the stock of goods in his store
on the 1st day of January, 1895. After he had testi-
fied to the value of the goods in question, he was
permitted to introduce this inventory to corroborate his
statement and show the particular items of goods which
he claimed had been converted. After the introduction of
this inventory, defendant testified as to the amount of
goods purchased by him and placed in the store after the
inventory, Exhibit A, was made out. Exhibit B is an
itemized statement of the goods purchased and added
to the stock described in Exhibit A. The defendant thus
established the amount of goods, kind and value, {hat he
would have had in stock at the time they were alleged to
have been converted by the plaintiffs, if no sales had been
made. These exhibits were not book accounts, therefore
plaintiffs’ objection to them on that ground is not tenable.
They, rather, come under the head and designation of a
memorandum made by the witness himself, and were
therefore admissible in evidence after the witness had
testified that he made them, and that they were correct at
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the time they were made. It was proper for the witness
to refresh his recollection from these documents, and after
testifying to the facts contained therein, and that they
were correct, it was proper to receive them in evidence to
corroborate his testimony. It has been held, where a stock
of goods is wrongfully seized, and an action is hrought to
recover for the conversion, as there are thousands of items
and no witness could carry all of them in his mind and
the value to be attached to them, that in such a case a
witness may make a list of all the items and their value,
and he may aid his memory, while testifying, by said list.
He must be able to state that all of the articles named in
the list were seized, and they were of the value stated
therein, and he may use the list to enable him to state the
items. After the witness has thus testified, the memor-
andum which he has used may be put in evidence, not to
prove anything of itself, but as a detailed statement of
the items testified to by the witness. The manner in which
the memorandum, in such a case, may be used, is very
much in the discretion of the trial judge. Bradner, Evi-
dence [2d ed.], p. 470; St. Paul Fire & Marine Ins. Co, v,
Gotthelf, 85 Nebr., 351. 'We hold, therefore, that these ex-
hibits were properly admitted in evidence.

4. It is next contended that the court erred in admitting
in evidence Exhibits C, D, E and F. It was made to
appear when these exhibits were offered, that in the usual
course of defendant’s business he kept and used a cash
register, with an attachment thereto which contained a
roll of paper upon which every sale of goods which oc-
curred was entered; that every time payment was made
therefor it was entered on the roll, and the money was
turned into the cash register; that in case the sale was on
credit the roll above described was the first place where
the charge was made against the purchaser. The above-
mentioned exhibits were the rolls used in connection with
this cash register, from the date when the inventory, Ex-
hibit A, was taken, to the time when the goods were
seized and taken from the possession of the defendant
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under the chattel mortgage given to the bank. These rolls
were introduced for the purpose of showing the amount of
sales, both in cash and on credit, and, as stated by the de-
fendant in his evidence, contained an accurate account of
all sales of goods made during the time they were so
kept, which he knew to be correct; that the entry on
these rolls had been made either by himself or his clerk
in the usual course of business. These exhibits, composed
of said memoranda, were offered to show the amount of
goods sold, and the decreased value of the stock by reason
of such sales, and were competent evidence to be received
for the purpose for which they were introduced, under the
rule above announced. And we hold that they were prop-
erly reccived in evidence, and the plaintiffs are not en-
titled to a new trial on that ground.

5. Many other assignments are discussed under differ-
ent heads, but all of them bear upon the question of the
sufficiency of the evidence to sustain the verdict. An ex-
amination of the bill of exceptions disecloses that there
was some conflict in the evidence but that it is sufficient to
sustain the verdict. Tt was clearly established that there
was no sale under the chattel mortgage; that the person
who attempted to make the sale, after it was over and the
bidder to whom the gocds had been struck off had refused
to make his bid good, had, without the knowledge or con-
sent of the defendant, assumed to make a bill of sale
thereof to the plaintiff Christian F. Zieman. It is estab-
lished bevond question that Zieman never purchased the
goods at the chattel mortgage sale; that for some days he
refused to have anything to do with the matter, but at
last was persnaded by Butler, the cashier of the bank, and
others, to take the bill of sale from the auctioneer and con-
vey the goods to the plaintiff Gross. This he did, and
no one contends that the defendant, Scheel, ever gave anv
direct authority therefor. Some of the witnesses testified
that Scheel was present at the bank when Zieman exe-
cuted the bill of sale to Gross. No one, however, pretends
to say that Scheel gave his direct consent thereto or said
anything about it. It is contended, however, that he gave
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his consent by his mere presence and failure to object.
Scheel testifies that he did cbject, that they asked him to
sign a bill of sale and he refused to do so. It ecan not be
contended that the bank, by virtue of the chattel mort-
gage, had any right to procure the bill of sale to be made
from Grimm, the person who conducted the sale, to Zie-
man. It is evident that Zieman had no authority under
the chattel mertgage, or any of the proceedings in relation
to its attempted foreclosure, to take possession of the
goods. By his bill of sale to Gross he conveyed no title to
him, and, so far as it appears, the action of Zieman and
Gross amounted to a conversion of the property in ques-
tion. The defendant gave evidence of the value of the
goods, which was not disputed, and his wife testified that
she made a demand for the possession thereof from the
plaintiff Gross. We are therefore unable to say that the
verdict of the jury was not supported by the evidence, or
that it was clearly wrong, and for that reason it will not
be set aside.

6. Lastly, it is contended that the court erred in sus-
taining the motions of two of the defendants for a new
trial. The evidence shows that neither Ernst Gross nor
Otto Lindckugel ever intermeddled with the defendant’s
stock of goods in any manner. They were present when
Zieman gave the bill of sale to Herman Gross, but took
no part in the transaction, and had no interest therein.
The evidence was not sufficient to sustain a verdict against
either of them, and their motion for a new trial was prop-
erly sustained. Hayden v. Woods, 16 Nebr., 306.

An examination of the instructions discloses that the
questions involved in this case were correctly submitted
to the jury. The case seems to have been fairly tried, and
we recommend that the judgment of the district court be
affirmed.

OrpraM and Pounp, CC., concur.
By the Court: For the reasons given in the foregoing
opinion the judgment of the district court is
AFFIRMED.
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W. M. WARNER, ADMINISTRATOR OF THE ESTATE OF LEOAN
RICHARDSON, DECEASED, V. MODERN WOODMEN OF
ADMERICA,

FILED JANUARY 21, 1903, No. 12,529,
Commissioner's opinion, Department No. 2.

1. Member of Fraternal Beneficial Society: PRroPERTY IN CER-
TIFICATE: TRUST 1IN FAVOR OF ESTATE OR CREDITORS. A member
of -a fraternal beneficial society has mo such interest or prop-
erty in the proceeds of a certificate therein, as will impress
such proceeds with a trust in favor of his estate or his creditors.

2. Provision of Certificate: Wipow: HEIR: Broop RELATIVE:
FIANCEE: DEPENDENT: STATUTE: By-Laws: NON-EXISTENCE OF
BENEFICIARY: ESTATE: ADMINISTRATOR. Where a certificate in
such an association provides that payment thereof shall be
made only to the family, widow, heirs, blood relatives, affianced
wife or persons dependent upon the member, and the by-laws
of the association, as well as the statutes of the state under
which it is organized, contain the same provisions, the death of
such member, without the existence of any one who is entitled
to be made a beneficiary under his certificate, creates no inter-
est in his estate to the fund mentioned therein, and his ad-
ministrator can not recover against the association on such
certificate.

Hrirs: EQUITABLE RigHT: CREDITORS: TESTAMENTARY
BENEFICIARY: REVERSION TO SOCIETY. Where, under such cir-
cumstances, the certificate is payable to the legal heirs of the
member, and he dies, leaving no heirs, without designating any
other beneficiary, and it appears that there is no one in ex-
istence who could legally become such beneficiary, no equitable
rights accrue to either the creditors or the estate of the
deceased member, and the fund contemplated by the certificate
will revert to the society.

Error from the district court for Lancaster couuty.
Action by administrator upon a benefit certificate issued
by the defendant in error to plaintiff’s intestate. De-
murrer by defendant. Tried below before I'rost, J. Judg-
ment on demurrer. Affirmed.

Riclketts & Ricketts, for plaintiff in error.

John G. Johuson, Adolphus R. Talbot and Thomas S.

Allen, contra.
Syllabus by court; catch-words by editor.
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Barxzs, C.

On or before the 20th day of April, 1896, one Leoan
Richardson became a member of the local camp of the
Modern Woodmen of America situated at Maquon, Illi-
nois, and on that day made application to said camp for a
benefit certificate therein for the sum of $1,000. Upon the
payment of the required charges and fees such certificate
was issued and delivered to him; and the association,
thereby, promised to pay said sum, on the death of the
said Richardson, to his legal heirs, the heneficiaries named
therein. Richardson, during his lifetime, complied with
all of the rules, conditions, regulations and by-laws of the
association, and paid all dues and assessments made or
demanded of him. On the 2Tth day of June, 1900, he de-
parted this life in Seward county, in this state, leaving
no last will and testament. He had never designated any
change in the beneficiary under his said certificate; and
after his death it was ascertained that he left no children,
velatives, kindred, legal heirs or others sustaining such
relation to him as would entitle them to become bene-
ficiaries under the terms of the certificate and the hy-laws
of the association. Thereupon the plaintiff herein was -
appointed administrator of his estate, and commenced this
action in the distriet court of Lancaster county upon said
certificate to recover the amount due thereon as a part
of said estate. It was alleged in the petition that the
defendant is a corporation, duly erganized under the fra-
ternal insurance laws of the state of Illinois; that it has
a large number of lodges organized in the state of Illinois,
and other states; that the primary purpose and ohject of
the -principal orgenization is to issue benefit certificates
to members of its several lodges in the nature of life bene-
it certificates of life insurance, payable on the death of
the member to the beuneficiaries named in the certificate;
that the persons who may become heneficiaries, are defined
in section 40 of the by-laws of said association as follows:

“Section 40. Benetit certificates shall be made payable
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only to the family, widow, heirs, blood relatives, affianced
wife, or persons dependent upon the member, and to such
others whom the applicant shall designate in his applica-
tion.”

It was alleged that it was also provided in section 41
of the defendant’s by-laws that the certificate holder may
change the beneficiary designated in the original applica-
tion, but that it confines the beneficiaries to those named in
section 40 above quoted; that the beneficiaries named in
section 40 are in substantial accord with the beneficiaries
named in the fraternal insurance laws of the state of
I1linois, under which the defendant is organized; and that
the certificate contained the following recital:

“This certificate issued by the Modern Woodmen of
America, a corporation organized and doing business
under the laws of the state of Illinois, witnesseth: That
Neighbor Leoan Richardson, a member of Maquon Camp,
No. 3618, located at Maquon, Illinois, is, while in good
standing in this fraternity, entitled to participate in its
benefit fund, to an amount not to exceed $1,000, which
shall be paid, at his death, to his legal heirs, related to
him as heirs, and subject to all the conditions of this cer-
tificate and by-laws of this order, and liable to forfeiture
if said member shall not comply with said conditions, laws, .
and such by-laws and rules as are, or may be, adopted by
the head camp of this order from time to time, or the local
camp of which-he is a member.”

The death of Richardson was properly alleged in the
petition, the appointment of the plaintiff herein as admin-
istrator was set forth therein, and all of the facts necessary
to constitute a cause of action, if one could be maintained
by the plaintiff, were pleaded. .And it was furthér alleged
“that by reason of the premises there is a resulting trust in
favor of the vlaintiff as administrator of the intestate,
and there is now due and owing this plaintiff, in his
representative capacity, from the defendant on said benefit
certificate, the sum of $1,000, together with interest thereon
at the rate of seven per cent. per annum from the 1st day
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of November, 1260,” for which the plaintiff prayed judg-
ment. To this petition the defendant filed a demurrer,
based on the following grounds: First, the plaintiff has
not legal capacity to sue; second, the petition does not
state facts sufiicient to constitute a cause of action in
favor of the plaintiff and against the defendant. The trial
court sustained the demurrer. The plaintiff elected to
stand wpon his petition, refused to further plead, and
thereupon a judgment was rendered dismissing the plain-
tiff’s action, and from that judgment the plaintiff prose-
cutes error to this court. This brings before us the single
question as to whether or not the plaintiff, as administrator
of the estate of the deceased, is entitled to maintain this
action against the defendant herein to recover the sum
alleged to be due upon the benefit certificate set forth in
his petition.

Plaintiff in error bases his whole contention on the
theory that by reason of the facts hereinbefore stated, a
trust fund was created which he was entitled, in his rep-
resentative capacity, to recover. His argument is, in sub-
stance, as follows: The defendant was the trustee of the
fund which it is alleged was created by the benefit certifi-
cate; the deceased was the trustor, and his legal heirs were,
by such certificate, made the beneficiaries or the cestuis
que trustent; that, there being a failure of beneficiaries
contemplated by the parties, he, as administrator of the
estate of the trustor, would be entitled to recover the trust
fund.

This contention can not he sustained, for several rea-
sons. The purposes and objects of this beneficiary organ-
ization are vastly different from those of ordinary life in-
surance companies. The so-called old-line insurance
companies, immediately on issuance of a policy, confer on
the beneficiary a valuable right, which can not be divested
without his consent. Such policies may be pledged or
assigned by the beneficiary as security for the debts of the
insured. These policies often by law have a marketable or
cash-surrender value, making them a form or kind of
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property. This is not the case with certificates in fra-
ternal beneficiary societies. They are mere expectancies.
The beneficiary has no vested rights in them, and the
insured any time, at his option, may change the beneficiary,
provided only he keeps within the limitation cstablished
by the rules of the society and complies with its laws re-
specting such change. These certificates have no cash-
surrender value. The intestate had no property in the
fund. The fund, in fact, was never his property. He had
power of appointment, only, and such power did not create
any property in him. The only interest he had in the as-
sociation was his membership interest. Fisher v. Dono-
van, 57 Nebr., 361, 44 L. R. A,, 383. The purpose of these
certificates excludes the claim thatl there was any property
interest therein in the insured member. Fisher v. Donovan,
supra; Northicestern Masonic Aid Ass’n v. Jones, 154
Pa. St., 99, 26 Atl. Rep., 253; Rollins v. McHatton, 16
Colo., 203, 27 IPac. Rep,, 254, 25 Am. St. Rep., 260; Hellen-

berg v. Order of I3 Nai Berith,94 N. Y., 580; Bacon Benefit
Societies, 237-241; L’astman . P10mdcnt J[utuul Relief
Ass'n, 62 N, H,, 555 Keener v, Grand Lodge A. O. U. W.,

38 Mo. App, 043, Mmﬂ(md Mutual Benefit Socicty v.
Clendinen, 44 Md., 429; 22 Anw Rep., 52; Arthur v. Odd
Fellows’ Beneficial Ass'n, 29 Ohio St., 557.

It follows that if Richardson had no property in the
certificate in question, he had no right or interest therein
upon which he could impress a trust; it became, upon his
death, no part of his estate, and his administrator could
have no right, title or interest therein. The defendant
was organized to issue certificates of indemnity, calling
for the payment of a certain sum, known and defined, in
case of death, to the family, widow, heirs, blood relations,
affianced wife, or persons dependent upon the member
only. The by-laws of the defendant provide that “the
objects of this fratevnity are to promote true neighborly
regard and fraternal love, and bestow substantial benefits
upon the family, widow, heirs, blood relations, affianced
wife, or persons dependent upon the member and sych
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others as may be permitted by the laws of the state of
Illinois.” These provisicns are strictly in accordance with
the statutes of that state under which the defendant as-
sociation was organized. None of thiese designations in-
clude the administrator of the estate of the deceased mem-
ber, his estate or his creditors. Section 94 of chapter 43
of the Compiled Statutes of this state (Annotated Stat-
utes, sec. 6486) provides: “No fraternal society created
or organized under the provisions of this act shall issue
beneficiary certificates of membership to any person under
the age of eighteen years, nor over the age of fifty-five
years. Payment of death benefits shall only be made
to the families, heirs, blood relations, affianced husband
or affianced wife, or to persons dependent upon the mem-
ber.” Not only will it be presumed that the statutes of
Illinois are the same as the statutes of this state, but the
petition shows that they are identical. Itis therefore plain
that if the deceased during his lifetime had changed the
beneficiary so as to include either his estate, the adminis-
trator thereof, or his creditors, such designation, under the
by-laws and rules of the association and the statutes of the
state where it was organized, together with the statutes of
this state where he departed this life, would have been
absolutely void and would have conferred no rights what-
ever upon the persons designated therein. A person not of
the class for whose benefit a mutual benefit association is
organized, can not be a beneficiary. Fisher v. Donovan,
supra; Wolf v. District Grand Lodge, 102 Mich., 23, 60
N. W. Rep., 445 ; Britton v. Supreme Council, 46 N. J. Eq.,
102, 19 Am. St. Rep., 376, 18 Atl. Rep. 675; National Mu-
tual Aid Ass’n v. Gonser, 43 Ohio St,, 1, 1 N. E. Rep., 11;
Alexander v. Parker, 144 111., 355, 33 N. E. Rep., 183, 19
"L. R. A., 187; Norwegian Old People’s Home Society v.
Willson, 52 N. E. Rep. [111.], 41.

If Richardson during his lifetime could by no act of his
confer the right to recover the amount named in the cer-
tificate upon his estate, the admiuistrator therveof, or his
creditors, it is plain that his death could in no manner
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operate to create such a right. It appears on the face of
the petition that at the time of his death, diligent search
was made, and so far as could be ascertained, he had no
legal heirs. We thus have a case where the situation is
the same as though the death of the beneficiary had oc-
curred before that of the insured, and no new beneficiary
had been named by him. It is earnestly contended by the
plaintiff that although the beneficiary was not in existence,
still such fact would not defeat a recovery, and that as a
matter of equity, the right to recover would be transferred
to the administrator of the estate of the deceased member;
and several cases are cited in support of this contention.
A careful examination discloses that although in each of
them the death of the beneficiary had occurred, and the
member had made no other designation, there was some
one in existence who could have been made a beneficiary
under the terms of the certificate, and the statutes under
which the association was organized.

In the case of Ryan v. Rothweiler, 50 Ohio St., 595, 35 N.
E. Rep.,679, the insurance company abandoned all claim to
hold the proceeds of the certificate. The question as to the
right of the administrator to take the proceeds was waived.
There was but one question for the court to decide, and that
was, which of the administrators had the better right to
the fund? This question was finally decided by the ap-
plication, to the contract, of the statute of the state, which
was as follows:- “But if there are no children upon the
death of the wife, such policy shall revert to and become
the property of the party whose life is insured, unless it
has heen transferred as hereinafter provided.”*

In Schmidt v. Northcestern Life Ass’n, 8 N. W. Rep.
[Ia.], 800, 51 L. R. A., 141, 84 Am. St. Rep., 323, the ques-
tion before the court was who among the three claimants
had the most equitable claim to the money. In that case the
wife, who was named as the beneficiary, had murdered her
husband, and was in the penitentiary for life. In the body
of the opinion it was pointed out clearly that the statutes

#92 Bates’s Annotated Statutes, sec. 3629.
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of Towa prescribed certain rules from which beneficiaries
in such certificates may be named, and it was held that
where there was a failure of beneficiary, as was decreed
therein, a resulting trust was created in favor of some one
within the class named in the statutes; that while the ad-
ministrator of the murdered member is entitled to recover,
he can only hold the fund recovered as a trustee for claim-
ants who might bring themselves within the class of bene-
ficiaries named in the statutes. It can scarcely be con-
" tended that this case supports plaintiff’s claim. The
statutes, both of this state and of the state of Illinois,
specify the classes from which may be selected the bene-
ficiaries in such contracts as the one in suit, and thus
exclude the estate, the administrator, and the creditors of
the insured.

In Rindge v. New England Mutual Aid Society, 146
Mass., 286, the member had distinctly made a creditor his
beneficiary, in violation of the statutes of the state and of
the by-laws of the association. The court held that where-
as the statutes of the state provided that the orphans of a
member might be beneficiaries under such certificates, and
the certificate itself provided that on the death of the
named beneficiaries, prior to the death of the member, and
the failure of the member to name other beneficiaries, the
insurance should be for the benefit of the heirs of the mem-
ber, that the administrator could maintain an action on
the certificate for the benefit of the heirs.

In the case of Shea v. Massachusetts Benefit Ass’n,
160 Mass., 289, 39 Am. St. Rep., 475, it was held that
where the named beneficiaries can not take the amount
due, the certificate would be payable to claimants who
might bring themselves within the classes of beneficiaries
named in the by-laws, and as heirs were within such by-
law provisions, an executrix might recover, but only for
their benefit.

In Burns v. Grand Lodge, 26 N. E. Rep. [Mass.], 443,
the original designation of the beneficiary was invalid.
The counstitution and by-laws of the defendant provided
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that in case of death of all the bencticiaries the money
should be paid to the heirs at law of the insured, and
therefore it was held that an action could be maintained
upon the certificate to recover the amount due thereon for
such heirs.

It will thus be seen that in all cases where a recovery
has been had under circumstances similar to those in the
case at bar, there has been some one in existence who
might have been designated as a beneficiary under the by-
laws of the association and the statutes under which it was
organized. According to the plaintiff’s petition, the de-
ceased designated in his benefit certificate that his legal
heirs should be the beneficiaries; at the time of his death
he was unmarried; and he left no children, relatives
or kindred, or others sustaining such relation to him as
would entitle them to become beneficiaries under the by-
laws of the defendant association. There heing no one
competent to become a beneficiary and the deceased hav-
ing failed to execute the power of designation, there was a
total lapse of the power. The certificate in this case was
neither payable to the deceased, nor to any one, except as
named by him. He had named his legal heirs as hene-
ficiaries. It is not alleged in the petition that no persons
were in existence who could have become Richardron's
legal heirs at the time he made his designation and the
certificate was issued; the allegation is that at the time of
his death no such heirs could be found. It is not claimed
that he named any other beneficiary, and why he did not °
do so, it is unnecessary to inquire. He may have intended
that his associate members should not be called upon to
contribute the sum required to fulfill the contract. As
we have before stated, it could not go to the administrator,
nor he subject to the payment of the debts of the member.
Where there is a failure to designate a beneficiary, or there
is a void designation, or the death of the beneficiary occurs
before that of the insured, and no new beneficiary is named,
the association ig not liable; and if no disnosition of the
fund is provided for in the contract with the association, it

22



242 NEBRASKA REPORTS. [VoL. 67

‘Warner v. Modern Woodmen of Amerieca.

reverts to the society. Hellenberg v. Order of B’Nai Berith,
94 N. Y., 580; McElree v. New York Life Ins. Co., 47 Fed.
Rep., 798; Maryland Mutual Benefit Society v. Clendinen,
44 Md., 429, 22 Am. Rep., 52; Skillings v. Massachusctts
Bencefit Ass’n, 15 N. E. Rep. [Mass.], 566; Highland v.
Highland, 109 111., 866; Daniels v. Pratt, 143 Mass., 216,
221; Eastman v. Provident Mutual Relicf Ass’n, 62 N. H.,
5553 Swift v. San I'rancisco Stock & Kachange Board, 67
Cal., 567, 569, 8 Pac. Rep., 91.

In the case of National Mutual Aid Ass’n v. Gonser,
supra, where a certificate of membership was issued by an
association organized under the statutes of the state of
Ohio for the purposes of mutual protection and relief of its
members, and for the payment of stipulated sums of
money to the families or heirs of the deccased member, the
petition failed to bring Gonser within the operation of
the terms of the certificate, or the statutes under which the
association was organized, and the certificate failed for
want of a proper designation. It was held that the plaintiff
could not recover, and the court would leave the parties
to the contract where it found them.

We must not forget that, as a matter of fact, there was
no trust fund actually in the hands of the association, with
which to pay the certificate, at the time of Richardson’s
death. It is true that equity will presume that that is
done which ought to be done, but this is an action at law
to recover on a contract, and if a recovery is had at
all, it must be authorized thereby, either by operation
of law or by the express terms thereof. It is provided
therein that after the death of the insured member, the
fund to pay the beneficiary shall be raised by an assess-
ment of the members of the association; that neither the
estate of the deceased, his administrator, nor his creditors,
have any interest in the contemplated fund; nor can any
of them become the beneficiary under the contract, the laws
of the state of Illinois, where the association was formed,
or the laws of this state, where this action is pending.
Therefore equitable principles can not be invoked to set
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aside the contract rights of the parties, and authorize a
recovery which is prohibited by law, as well as by the cer-
tificate itself.

For the foregoing reasons we hold that the plaintiff as
administrator of Richardson’s estate has no cause of ac-
tion against the association on the certificate in question,
and that the judgment of the trial court, sustaining the
defendant’s demurrer and dismissing the action, was
right, and we therefore recommend that said judgment be
affirmed.

OLpaAM and Pounp, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

MARTIN LANGDON V. JAMES CONLIN,
FIiLED JANUARY 21, 1903. No. 12,537.
Commissioner’s opinion, Department No. 2.

Attorney at Law: CONTRACT: PROCURER: THIRD PERSON: DIVISION
OoF FEES WITH PROCURER: PuUBLIC PoLICY. A contract between
an attorney at law and one who is not such an attorney, by
which the latter agrees to procure the employment of the
former by third persons for the prosecution of suits in courts
of record, and also to assist in looking after and procuring
witnesses whose testimony is to be used in the cases, in con-
sideration of a share of the fees which the attorney shall receive
for his services, is against public policy and void.

ERROR from the district court for Cuming county. Aec-
tion on contract for services in securing employment of
defendant as an attorney at law. Tried below before
GRAVES, J. Reversed and dismissed.

Martin Langdon, for himself, and Constantine .J. Smyth
and Milton McLaughlin, with him. "

Anderson & Keefe, contra.
Syllabus by court; catch-words by editor.
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OLpHAM, C.

In this case the plaintiff in the court below brought his
action against the defendant alleging, among other things,
that the defendant was a resident and practicing attorney
of Omaha, Nebraska; that “on or about the 1st day of
November, 1893, plaintiff, at request of defendant, entered
into the services of the defendant to get parties in this
and adjoining counties, or from any place, who wished the
gervices of an attorney for litigation or for advice, to em-
ploy said defendant as their attorney, and said plaintiff
was also to assist the defendant in looking after and pro-
curing proper and legitimate witnesses, whose testimony
was to be used in said cases; that for such services the de-
fendant was to pay to plaintiff twenty-five per cent. of the
fees charged by the defendant, Martin Langdon, in said
cases; that said fee of twenty-five per cent. was to be due
and payable from the defendant to the plaintiff as soon as
the attorney fees in said cases brought by virtue of the
above contract were due and payable to the defendant,
Martin Langdon; that ‘the plaintiff was to enter upon his
duties under said contract immediately after the same was
entered into as above set forth; that the plaintiff did
enter upon said services at once and continued to work for
said defendant under said contract until about the 1st day
of December, 1898 ; that on or about the 10th day of Feb-
ruary, 1894, Bridget McGreavy, guardian of John Mec-
Greavy, insane, through the advice and influence of plain-
tiff, employed said defendant, Martin Langdon, as her
attorney to bring an action for her as such guardian
against W. G. Waters and others, to set the conveyance
aside, for her ward, made by him to said W. G. Waters and
others, the land in said conveyance being gituated in
Cuming county, Nebraska.” The petition then sets out
that after Bridget McGreavy, as guardian, had employed
the defendant, the plaintiff assisted defendant in procur-
ing legitimate witnesses, testimony and evidence to be
used in behalf of said Bridget McGreavy in the district
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court of Cuming county, Nebraska; that the case was
.finally adjudicated and settled by the defendant as attor-
ney for the said Bridget McGreavy; that the defendant
received the amount of $700 as an attorney fee in said
cause, and that by reason of the contract between plain-
tiff and defendant, plaintiff was entitled to the sum of
$175 of this fee from the defendant. The defendant filed
an answer to this petition, denying that he ever entered
into such a contract, and alleging that the contract was
against public policy, and other special defenses which
need not here be noticed. On issues thus formed there
was a trial to a jury, verdict for plaintiff, judgment on the
verdict, and defendant brings error to this court.

Numerous errors in the proceedings of the cause in the
court below are called to our attention in the brief of
plaintiff in error, only one of which it will be necessary to
discuss; and that is whether or not this contract is against
public policy and good morals and therefore void. The
substance of the contract is that the plaintiff, not an at-
torney at law, made an agreement with an attorney and
counselor at law hy which he was to procure litigants to
employ the attorney, and procure legitimate witnesses to
testify in behalf of the clients which he had solicited and
persuaded to employ the defendant, and that as compensa-
tion for such services he was to receive twenty-five per
cent. of the fees earned by the defendant. Courts should
only declare contracts void as against public policy
when expressly or impliedly forbidden by the paramount
law, or by .some principle of the common law, or by
the provisions of a statute. What the public policy is
must be determined by the constitution, the laws, the
course of administration, and decisions of the courts of
last resort of the states. ILicense T'ax Cases, 72 U. 8. [5
Wall.], 462, 469, 18 L. Ed., 497, 500; Luxz v. Haggin, 69
Cal., 255, 308. Hence, to determine what the public policy
of this state is with reference to contracts of the nature of
the one at issue it is necessary to first examine such legis-
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lative enactments of this state as are declarative of the
rights and duties of attorneys and counselors at law.

Section 1, chapter 7, Compiled Statutes,* provides that
“no person shall be admitted to practice as an attorney
or counselor at law, or to commence, conduct, or defend
any action or proceeding in which he is not a party con-
cerned, either by using or subscribing his own name, or
the name of any other person, in any court of record in
this state, unless he has been previously admitted to the
bar by order of the supreme court, or of two judges
thereof,” etc. Section 2 then provides for the examina-
_tion of candidates for admission to the bar. Section 3
provides for the admission of practicing attorneys from
other states. Section 4 requires that every attorney shall
take an oath to support the constitution of the United
States, the constitution of the state, and to faithfully
discharge the duties of an attorney and counselor. Sec-
tion 5 provides, among other things, that it is the duty
of attorneys and counselors “to maintain the respect due
to the courts of justice and to judicial officers. II. To
counsel or maintain no other actions, proceedings, defenses,
than those which appear to him legal and just, except the
defense of a person charged with a public offense. * * *
VI. Not to encourage the commencement or continuance
of an action or proceeding from any motive of passion or
interest.” Section 6 provides for the disbarment of at-
torneys who are guilty of deceit or collusion, and consent
thereto, with the intent to deceive a court, or judge, or a
party to an action; and section 7 defines the powers of
attorneys with reference to the execution of bonds for
appeal and other papers necessary and proper for the
prosecution of a suit, and confers the right to bind the
client by agreement in respect to any proceeding within
the scope of his proper duties and powers, and the right to
receive money claimed by the client during the pendency
of the action before his discharge. Section 8 provides a

# For provisions in regard to attorneys, see 2 Cobbey, Annotated
Statutes, p. 1396, ch. 5.
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lien for his services, and section 13 makes it the duty of
an attorney to indorse his name on any original paper
filed in the proceeding.

Even a cursory examination of these excerpts from the
statute is sufficient to plainly indicate that it was the
policy of the legislature of this state to absolutely exclude
every one who has not complied with the provisions of
chapter 7, supra, from engaging either directly or indi-
rectly in the practice of law in any court of record in this
state in any case in which such person is not a party in
interest. It is also apparent that it was the policy of the
legislature to fix a high standard of professional ethics to
govern the conduct of attorneys in their relations with
clients and courts and to protect litigants and courts of
justice from the imposition of shysters, charlatans and
mountebanks, It seems to us that the contract in issue is
but a thinly veiled subterfuge by which the plaintiff, who
it is conceded was not a member of the bar, and who had
never complied with any of the provisions of chapter 7,
supra, for the purpose of authorizing him to engage in the
practice of law, undertook to break into the conduct of
- proceedings in a court of record, to which he was not a
party, by attempting to form a limited and silent partner-
ship with one who had complied with the provisions of the
law and was entitled to the emoluments of the profession.
Under a statute with no more stringent regulations gov-
erning the practice of law than our own, a contract on all
fours * with the one in the instant case, was declared void,
as against public policy and good morals, in Alpers ».
Hunt, 86 Cal., 78, 9 L. R. A, 483, 21 Am. St. Rep., 17, 24
Pac. Rep., 846. The case is supported in principle by the
holdings in Burt v. Place, 6 Cow. [N. Y.], 430; Munday
v. Whissenhunt, 90 N. Car., 458.

Where, as in the case at bar, a part of the consideration
of the contract in issue was an agreement to furnish evi-
dence in litigation to be commenced, the supreme court of

* This expression may be criticised, but Cicero was its author.—
W. F. B.
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New York, in Lyon v. Hussey, 82 Hun, 15, 16, 31 N. Y.
Supp., 281, said: “It is clear that such a contract is
against public policy. The recognition of contracts of this
character, would be the introduction of all sorts of fraud
and deception in proceedings before courts of justice, in
order that parties might receive compensation out of the
results of their successful manufacture of proofs to be
presented to the court, thus holding out a premium upon
subornation. The mere statement of the proposition seems
to show that such a contract could never be recognized in
any court of justice.” See also Lucas v. Allen, 80 Ky.,
681; Getchell v. Welday, 4 Ohio Dec., 65.

We are therefore of the opinion that the eontract on
which this cause of action is founded is against public
policy and gceod morals, and recommend that the judg-
ment of the district court be reversed and that plaintiff’s
petition be dismissed.

Barxes and Pounp, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the petition dismissed.

REVERSED AND DISMISSED.

Norr.—Contingent and Ezxorbitant Fees—Legal FEthics.—As to the
ethics of compensation for professional services, see 16 American
Law Review, 240. For an excellent article on contingent and exorbi-
tant fees, see 22 American Law Review, 390. See, also, The Ethics
of Compensation for Professional Services—an address before the
Albany Law School—and An Answer to Hostile Critiques, by Edwin
Countryman. Albany: W. C. Little & Co., 1882.—W. F. B.
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EDpwWARD P. HATCH, APELLANT, V. NATHANIEL B. I'ALCONER
ET AL., APPELLEES.

FILED JANUARY 21, 1903. No. 12,559.
Commissioner’s opinion, Department No. 2.

1. First Mortgagee in Possession: SUBSEQUENT MORTGAGEE: '!‘r:..\'ANcs.f.
A first mortgagee in possession of the mortgaged premises, 1S
not the tenant of subsequent mortgagees.

2. : : : RENTAL VALUE: ACCOUNTING. It is the
duty of a mortgagee in possession to account to subsequ.ent
mortgagees for the full and fair rental value of the premises
v hile controlled by him.

APPEAL from the district court for Douglas county. Ac-
tion of foreclosure and for accounting. Heard below be-
fore DicxinsoN, J. Judgment of foreclosure of certain
mortgage liens. Plaintiff appeals. Affirmed.

Charles Ogden and Joel W. West, for appellant.

FEdgar M. Morsman, Jr., and Westel W. Morsman,
contra.

OLpHAM, C.

At and prior to December 14, 1895, Nathaniel B. Fal-
coner was engaged in the mercantile business in Omaha,
Nebraska, and was the owner of a leasehold interest in a
business property in that city. The lease was made July
1, 1890, and was for a term of fifty years, upon rent re
served equivalent to $3,850 per annum, payable in quar-
terly instalments of $962.50 each. The lease provided,
among other things, that the lessee should pay all taxes
during the term, keep the property insured, make all
necessary repairs, and rebuild in case of fire. On Oec-
tober 14, 1895, Falconer failed, and gave mortgages on his
leasehold interest in this property to secure certain cred-
itors for the foilowing amounts: George A. Wilcox (first
lien), $13,067.42; M. E. Smith & Co. (second lien), $S86.-

Syllabus by court; catch-words by .editor.
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71; Tootle, Wheeler & Motter (third lien), $2,761; Lord
& Taylor (fourth lien), $3,500; James McCreary & Co.
(fifth lien), $500; Sherman, Cecil & Co. (sixth lien),
$285.44; Lord & Taylor (seventh lien), $2,288.43; James
McCreary & Co. (eighth lien), $1,518.70. At the time of
the failure Falconer was in default for two quarterly
instalments of rent and had allowed the taxes to become
delinquent, and the insurance to lapse. In the December
following the failure each of the above-named mortgagees
signed an agreement reciting the giving of the mortgages
in the order of their priority as above set forth, and the
fact that Wilcox, the first mortgagee above named, had
paid for the protection of his lien the taxes, insurance
and rent, amounting to $2,895.10. The parties agreed
that Wilcox should take an assignment from Falconer of
the grouud lease, and that such assignment should not
operate as a merger of his first lien, or of his right to be
reimbursed for the money already paid by him for the
protection of his lien; that there should be no foreclosure
of any of the mortgages during the period of four years;
that Wilcox should during that time collect the rents of
the building; that the rent so collected should be applied
to the rent, insurance and other charges provided for in
the ground lease, and to reimburse Wilcox for the money
already advanced, and the balance in payment of the first
mortgage. It was also agreed that if at any time during
the four years the first mortgage should be fully paid, then
the money received should be applied to the other mort-
gages in the order of their priorities as above set forth,
There were other conditions in this agreement, which are
not material to any question now in controversy and need
not be recited. Wilcox, in conformity to this agreement,
took an assignment of the leasehold interest from FFalconer
and wife as an additional security for his mortgage, and
leased the property to Thomas Kilpatrick & Co., and col-
lected the rents and applied the same to the charges aris-
ing under the lease and to his mortgage indebtedness, and
continued in the possession of the property until April 18,
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1890, when there was still due and unpaid on his first
mortgage the sum of $5,396.44. He then assigned his mort-
gage debt and leasehold interest and rights under the
agreement between him and the several mortgagees to Har-
riet N. Kilpatrick. Mrs. Kilpatrick then took possession
of the premises, and continued to lease the same to Thomas
Kilpatrick & Co., and collected the rent and continued to
pay the charges arising under the principal lease, and ap-
plied the surplus to the payment of the Wilcox mortgage
debt, of which she had become the owner. June 19, 1900,
M. E. Smith & Co.s second mortgage was assigned to
Thomas Kilpatrick, and on November 24, 1889, the Tootle,
Wheeler & Motter third mortgage lien was also sold and
assigned to Thomas Kilpatrick; and on April 9, 1900, the
Sherman, Cecil & Co.’s sixth mortgage lien was also as-
signed to Thomas Kilpatrick.

On May 16, 1900, the plaintiff in this cause of action,
Edward P. Hatch, sole trader under the name and style of
Lord & Taylor, and owner of the fourth and seventh mort-
gage liens, instituted the instant suit in the district court
for Douglas county, setting out in his petition his owner-
ship of the fourth and seventh mortgage liens, the amounts
alleged to be due thereon, and asking for an accounting
and decree of foreclosure, and also setting up the agree-
ment between the several mortgagees substantially as
above set forth, and alleged that the time fixed for the trus-
teeship of defendant Wilcox had expired, and asked for an
accounting with Wileox for the money collected and dis-
bursed during the time of his trusteeship, and that a re-
ceiver be appointed by the court to take charge of the prop-
erty and collect the rents, and for all other equitable re-
lief. James McCreary & Co., the owner of the fifth and
eighth mortgage liens, above set forth, answered the peti-
tion, setting up their mortgage liens, and joining in the
prayer for an accounting and for a receiver.

Harriet N. Kilpatrick filed an answer to this petition,
alleging her ownership of the Wilcox mortgage; the
amount due and unpaid thereon; that it was the first mort-
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gage lien; the assignment of the leasehold interest to her
as additional security for said lien; that she is collecting
the rents of the building at its full rental value and ap-
plying the same to the preservation of the property by pay-
ing the insurance and ground rent and taxes, and apply-
ing the remainder in discharge of the sum due to herself as
assignee of the first mortgage lien. She denied that the
interest and rights of other creditors are in jeopardy, and
alleged that a receiver is unnecessary; that she is ready
and willing, and has at all times been, to transfer all her
rights in the leasehold of the premises to any junior lien-
holder who will pay all liens prior to his own; and that
plaintiff has never offered to do so. Her answer also con-
tains a cross-petition, asking for the foreclosure of her
first mortgage.

Thomas Kilpatrick and Thomas Kilpatrick & Co. filed
a joint answer, denying the averments of plaintiff’s petition
for the appointment of a receiver, alleging that the
premises were rented at full value; that the rent was
promptly paid each month to Harriet N. Kilpatrick; that
it was prudently and punctually applied to the preserva-
tion of the property; all to the advantage and security of
herself and all other parties in interest. The answer then
alleges the making and transfer of the mortgages given to
M. E. Smith & Co., Tootle, Wheeler & Motter and Sher-
man, Cecil & Co. to Thomas Kilpatrick by procurement of
Thomas Kilpatrick & Co., and prays that any decree that
may be rendered in the cause be so framed as to find and
fix the priority of the several mortgages held by plaintiff
and the several defendants, and the amount due thereon,
and for all other equitable relief.

Plaintiff filed a reply to the answers of Harriet N. Kil-
patrick and the joint answer of Thomas Kilpatrick and
Thomas Kilpatrick & Co., in the nature of a general denial.

The application for a receiver was denied and the cause
tried to the court, which found that the premises had been
rented for their full rental value during all the time they
were under the control of defendants Wilcox and Harriet
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N. Kilpatrick; that the proceeds had been properly ap-
plied to the discharge of the conditions of the ground lease
and the partial payment of the first mortgage lien of IHar-
riet N. Kilpatrick. The court then found the amount still
due on the first mortgage lien, the amount due on each of
the subsequent mortgages, and entered a decree of fore-
closure of the various mortgage liens. IFrom this decree
Edward P. Hatch, sole trader under the name and style of
Lord & Taxlor, prosecutes an appeal to this court.

An examination of the evidence contained in the bill of
exceptions shows that the findings of the learned trial
judge of the facts in this cause are fully supported by the
testimony ; consequently, the only question to be deter-
mined is whether or not the law has been properly applied
to the facts in the judgment rendered. The appellant’s
prayer for a foreclosure of his mortgage and an accounting
with the mortgagee in possession was granted, and the
complaint in his brief is directed against the relief granted
the senior mortgagees on their cross-petitions, his conten-
tion being that Thomas Kilpatrick & Co. was the tenant of
the junior mortgagees Lord & Taylor and James McCreary
& Co., that as such tenant it had no right to purchase
through Harriet N. Kilpatrick and Thomas Kilpatrick the
adverse title of the senior mortgagees to the ground-rent
lease, that when it did so these purchases should be con
strued as having been made for the use of the landlord,
and that at most the holders of these senior mortgages
should only have been allowed, as against their landlords,
the junior mortgagees, an accounting for the amount they
had actually paid for the senior mortgages. It scems to
us that this contention is wholly unfounded in principle.
It proceeds on the theory that Wilcox, in the first instance,
got control of the mortgaged premises by virtue of the con-
tract which he entered into with his junior mortgagees,
when in fact he got possession of the property by consent
of the mortgagor, and no contract that he might have made
with the junior mortgagees of this ground-rent lease could
have given him possession of the mortgaged property. He
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could only procure possession of the mortgaged premises
either by consent of the mortgagor or by decree of a court
of competent jurisdiction. An examination of the con-
tract which Wilcox made with the subsequent mortgagees,
shows that he gained no right or advantage by that con-
tract which he did not already have by reason of the prior-
ity of his mortgage; nor did he undertake to do anything
which it would not have been his duty to have done had
he taken possession of the mortgaged premises without
any contract with them except the agreement to forbear
legal proceedings on his mortgage for the period of four
years. Wilcox, as first mortgagee, had a right to procure
an assignment of the ground-rent lease from the common
mortgagor as an additional security to his mortgage, and
hold such assignment as an -additional security, without
having it merged in bhis mortgage. He had the right, as
a first mortgagee in possession, to collect the rents and
apply them exactly in the manner set forth in the contract,
In fact, the contract amounted to nothing more nor less
than an agreement among the different mortgagees that,
as between themselves, Wilcox should take possession of
the mortgaged property and apply the proceeds of the rent
of such property in the manner that the law would have
required him to have applied them in case no agreement
had been entered into with the subsequent mortgagees.
IFrom this view of the case it follows that Thomas Kil
patrick & Co. was the tenant of Wilcox and his assignee
as first mortgagee in possession, and that it was not the
tenant of any of the subsequent mortgagees. It is also ap
parent that Thomas Kilpatrick, even if he acted at the
instance and request of Thomas Kilpatrick & Co., did not
do anything adverse to the interest of the junior mort.
gagees when he purchased the two senior mortgages, for it
could make no difference to the junior mortgagees who the
owners of the senior mortgages were. The junior mort
gagee had a right, if he so desired, to redeem from these
mortgages and be subrogated to the rights of the senior
mortgagees, no matter who the owners were. He also had
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a right to have the first mortgagee in possession account
for the full and fair rental value of the property while in
his possession, and apply the rents in the manner that the
learned trial court directed them to be applied at the trial
of the cause.

The question of the necessity of a receiver for the pro
tection of the mortgaged property pendente lite was tried
on conflicting testimony to the trial court and the issue
found against the contention of the appellant. We there-
fore conclude that the judgment of the trial court is fully
sustained by law, and we recommend that it be affirmed.

BARrNEs and Pounp, CC., concur.
By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is
AFFIRMED.

Leaporn I. RANDALL v. JOHN GROSS.
FILED JANUARY 21, 1903. No. 12,699.
Commissioner’s opinion, Department No. 2.

1. Replevin: ANSWER: RULES OF PLEADING. In an action in replevin
the defendant may, if he so desires, plead his defenses specifi-
cally; and when he does, his answer will be subject to the ordin-
ary rules of pleading in other civil cases.

o

Herd Law: CoMMON-LAW LiaBiLiTY. The enactment of the herd
law does not take away the common-law liability of owners
of stock for damages on account of trespasses.committed by
such stock on cultivated lands.

ARBITRATION: CONSTRUCTION. Under the provisions of the
herd law, ‘“the object of the provision for arbitration is to
afford a speedy and inexpensive mode of ascertaining the dam-
ages sustained by trespass of stock upon cultivated lands.
Courts construe proceedings of this kind with great liberality
in all matters except as to the jurisdiction.” Haggerd v. Wallen,
6 Nebr., 271, followed and approved.

SJJ

4. Procedure Under Herd Law. In proceedings under the herd law,
the filing of a notice and proof of damages with a justice of the

Syllabus by court; catch-words by editor.
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peace is sufficient to give him jurisdiction, without the issuance
and service of a summons.

5. Statute: PROCEDURE: AcTioN IN ReM. Held, that sections
3, 4, 5 and 6, article 3, chapter 2, Compiled Statutes (Anno-
tated Statutes, secs. 3130, 3131, 3132 and 3133), entitled the
“Herd Law,” provide a reasonable method of procedure in the
nature of an action in rem against trespassing stock, and that
proceedings under these sections are not in conflict with con-
stitutional guaranties.

ERroR from the district court for Lancaster county. Ac-
tion in replevin to recover possession of impounded swine.
Plea of herd law. Demurrer by plaintiff. Sustained.
Tried below before Frost, J. Judgment for possession and
one cent damage. Reversed.

William L. Browne and Fronk B. Sidles, for plaintiff
in evvor.

George M. Nicholson, contra.

OLpHAM, C.

This action was a suit in replevin for three hogs alleged
to have been the property of the plaintiff. The petition
was in the ordinary form. The defendant, instead of avail-
ing himself of the ordinary method of pleading in replevin,
by filing a general denial, pleaded specially, alleging that
at the time of the commencement of the action he was
rightfully in possession of the property in dispute; that he
is the owner of certain cultivated lands (describing them),
a large part of which was at the time the action accrued in
growing corn; that the hogs claimed by the plaintiff were
trespassing upon his said premises, damaging and destroy-
ing the cornm, to his injury in the sum of $10, when they
were taken up and impounded by him. The answer then
sets out the provisions of the herd law, under which de-
fendant claimed a lien on the animals, and alleges that
two hours after he had taken the animals up, and before
he had had time to ascertain the owner and serve notice, as
required by the statute, the plaintiff instituted the replevin
action and took the property under process in said suit



VoL. 67] JANUARY TERM, 1903, 257

Randall v. Gross.

without making any tender or payment of damages de-
manded by the defendant. Plaintiff demurred to this
answer, alleging that it failed to state facts sufficient to
constitute a defense and further alleging that article 3,
chapter 2, Compiled Statutes (Annotated Statutes, secs.
3128-3140), entitled the “Herd Law,” was in violation
of the provisions of the constitution and contrary to
the public policy of the state of Nebraska. This demurrer
was sustained by the court and defendant refusing to fur-
ther plead, plaintiff was given judgment for the possession
of the property in dispute and one cent damages and costs
of the action, and defendant brings error to this court.

While it is the general and approved practice in this
state for a defendant in a replevin action to interpose his
defenses vnder a general denial, yet this method of plead-
ing is not compulsory upon the defendant. If he desires
to plead specifically his defenses, he may do so; in which
event the ordinary rules of pleading will be applied to his
answer. Westover v. Vandoran, 29 Nebr., 652. Con-
sequently we must treat the answer of defendant filed in
this case as we would an answer in any other civil action,
and determine whether or not any sufficient defense was
pleaded to plaintiff’s cause of action.

At common law the owner of live stock was bound, at
his peril, to keep his stock within his own enclosures, and
was liable for injuries committed by them while trespas-
sing upon the lands of others, and such stock were liable
to be impounded damage-feasant by the owner of the
lands on which they were found trespassing; hence, if the
common-law liability against stock trespassing upon the
premises of others exists in this state, it is self-assertive
that the answer in the case at bar did state a good de-
fense to the cause of action. Section 1, article 3, chapier
2, Compiled Statutes (Annotated Statutes, sec. 3128),
commonly known as the “Herd Law,” provides, in sub-
stance, that owners of cattle, horses, mules, swine and
sheep in this state shall be liable for damages done by such

stock upon the cultivated lands in this state, as hercin
23
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provided by this act; and section 2 (3129) of the act,
gives the person whose property is damaged a lien
upon the trespassing animals for the amount of the dam-
ages and costs. With reference to these sections of the herd
law, it has been sai:l by this court, in the case of Lorance
v. Hillyer, 57 Nebr., 266, 268, “The herd law was not
enacted to do away with the common-law liability of the
owners of stock for damages and trespasses committed by
them. The object of that act was to give one injured by
animals trespassing upon his ecultivated lands the right
to take possession of such animals, invest him with a lien
thereon, and the right to hold such animals until his dam-
ages were adjusted. But even the remedy afforded by the
herd law to one injured by trespassing animals is not an
exclusive remedy. IKeith v. Tilford. 12 Nebr., 271; Laf-
lin v. Svoboda, 37 Nebr., 368.” Section 3 (3130) of this
act provides, in substance, that “when any such stock
shall be found upon the cultivated lands of another,
it shall be lawful for the owner or person in possession
of said lands, to impound said stock,” and that, if the
owner of the stock can be found and is known to the taker-
up, he shall notify the owner by leaving a written notice at
his usual place of residence, with some member of his
family over the age of fourteen, or, in the absence of such
person, by posting a copy of such notice on the door of said
residence, of the taking up the stock, describing it, and
stating the amount of damage claimed, also the name of his
arbitrator,and requiring the owner within forty-eight hours
after receiving said notice to take said property away,
after making full payment of all damages and costs to
the satisfaction of the taker-up of the trespassing animals.
This section, then, prescribes a form of notice, and pro-
vides that no claim for damages shall he maintained by the
taker-up unless the notice, contemplated in this section,
shall have been given, when the owner is known. Section
4 (3131) provides, in substance, that if the owner of the
stock shall refuse, within fortv-eight hours after re-
ceipt of the notice in writing, to pay the damages
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claimed, or appoint an arbitrator to represent his interest,
said animal or animals shall be sold upon execution, as re-
quired by law, when the amount of the damages and costs
have been filed with a justice of the peace in the county
within which said damage may have been sustained. Sec-
tion 5 (3132) provides, in substance, that where the parties
can not agree to the amount of damages and costs,
each party may choose a man, and if the two can
not agree, they may choose a third, who, after being
duly sworn, shall proceed to assess the damages, possess-
ing for the purpose the gemeral powers of arbitrators.
Section 6 (3133) provides, in substance, that the arbi-
trator or arbitrators shall make an award in writing,
which, if not paid within five days after the award has
been made, may be filed with any justice of the peace in
the same county, and shall operate as a judgment, and the
judgment shall be a lien upon the stock taken up, and that
execution may issue upon said stock for the collection of
the damages and costs as in other cases, and provides that
either party may have an appeal from the judgment,
as in other cases before justices of the peace. It also pro-
vides that if, before the trial by said arbitrator or arbitra-
tors, the owner of the stock shall tender to the person
injured an amotunt in lieu of said damages and costs which
may have accrued which shall equal the amount of dam-
ages afterward awarded by the arbitrators, court or jury,
or shall offer in writing to confess juz3z~~=+ for the same,
and if notwithstanding the said injured party, refusing
said offer, causes the trial to proceed, he shall pay the
costs, ete.

It is claimed by counsel for defendant in error that the
provisions of sections 3, 4, 5 and 6 (3130, 3131, 3132 and
3133) of this act, which have been quoted in sub-
stance, are contrary to the provisions of the consti-
tution of the state of Nebraska and to the fourteenth
- amendment to the constitution of the United States, in
permitting the taking of property without due process of
law. It is also urged against these provisions that they
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contemplate the sale of property without the judgment of
a court of competent jurisdiction, and that they oust
courts of a proper jurisdiction by compelling arbitration
of the amount of damage, and are generally contrary to
the public policy of the state.

In the first place, the provisions of these sections do
not prescribe an exclusive, but, rather, a cumulative
remedy, for recovering damages caused by trespassing
stock, and there is nothing in any section of the act that
prevents the owner of the stock from having his rights
determined by a court of competent jurisdiction. Section
3 (3130), above quoted, is but a reasonable provision under
which the party damaged may make his lien effective; and
the primary requirement of that section is that he shall
serve notice on the owner of property, when found in the
county, and that in his notice he shall state the amount of
damages which he claims, and that he shall name an arbi-
trator to whom he is willing to submit the question of fixing
the damages. This section leaves it entirely optional with
the owner of the stock whether he will name an arbitrator
or not. Section 4 (3131) simply provides that if after
receipt of the notice the owner of the property refuses for
forty-eight hours to either appoint an arbitrator or pay
the amount of damages claimed, then the injured party
may proceed in his absence, and file proof of the notice and
amount of damages claimed with a justice of the peace in
the county where the damages have been sustained. The
provisions of. section 5 (3132) are not compulsory upon
either of the parties. This section simply points out
a method of arbitration by agreement, of which the
interested parties may, if they desire, avail themselves.
Section 6 (3133) provides that where an arbitration has
been had, either party dissatisfied with the award of
the arbitrators may appeal from the judgment of the
justice with which such award has been filed, as in
any other case before a justice of the peace. So there
is nothing in any of these sections that compels the
owner of property to submit his cause to arbitration
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against his will, nor is there anything that prevents him
from having a full and fair trial of his right of property
before a court of competent jurisdiction. Section 6 fur-
ther provides that the owner of property, when notified,
may either pay such sum or offer to confess judgment for
such sum as he believes is fair for the damage done by pis
stock, and if the plaintiff refuse the offer and continue
either the arbitration or trial of the cause, it must be at his
own costs, unless he recovers a greater amount than thc
sum offered. So, even under the provisions of this sec-
tion, the owner of stock, after tendering the proper amount
of damages sustained, might replevin the stock and prevail
in the action, unless the owner of the land would show
himself entitled to a greater amount of damages than the
sum tendered. In short, we see nothing in the various
provisions of this statute which attempts to do anything
other than to provide a reasonable and an expedient means
of protecting the lien which the owner or occupant of cul-
tivated lands has on stock found trespassing on his
premises. Holmes v. Irwin, 17 Nebr., 99. With reference
to the provisions for arbitration in this statute, it was said
by this court, in the case of Haggard v. Wullen, 6 Nebr.,
271, that “the object of the provision for arbitration is to
afford a speedy and inexpensive mode of ascertaining the
damages sustained by trespass of stock upon cultivated
lands. Courts construe proceedings of this kind with great
liberality inall matters except as to the jurdisdiction.” In
Holmes v. Irwin, supra, it was held that the filing of proof
of damages and service of notice with the justice was
sufficient to give him jurisdiction, without the issuance
and service of summons. It is plain from the cases already
cited that this court has long looked upon the provisions of
this statute as reasonable, constitutional and binding ; and
an examination of the adjudications of sister states on
statutes similar in kind leads us to the conclusion that
where the statute makes reasonable provisions and gives
an opportunity for judicial investigation and provides for
notice, either personal or by publication, to the owner of
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the trespassing animals before final judgment, the strong
trend of authority is to hold that such statutes constitute
a reasonable procedure in the nature of an action in rem
against trespassing stock, and that proceedings under
them are due process of law, and not in conflict with con-
stitutional guaranties. Ingham, Law of Animals, p. 309;
Campbell v. Lvans, 45 N. Y., 356; Hellen v. Noe, 8 Ired.
Law [N. Car.], 493.

It follows from this course of reasoning that the learned
trial judge erred in sustaining the demurrer to defend-
ant’s answer, and we therefore recommend that the judg-
ment of the lower court be reversed, and the cause re-
manded for further proceedings.

Barxis and Pouxp, CC., concur.

By the Court: For the reasons staied in the foregoing
opinion, the judgment of the district court is reversed,
and the cause remanded for further proceedings.

REVERSED AND REMANDED.

Note.—Estray—Taker-Up—Uise of Animal.—The taker-up of an es-
tray can not use it except when necessary for its preservation or
for the benefit of the rightful owner, and if the taker-up do so he
forfeits his claim for compensation, besides subjects himself to an
action of trespass. Weber v. Hartman, 7 Colo., 13, 1 Pac. Rep., 230, 10
Am. Rep., 339; Barreit v. Lightfoot, 1 'I. B. Monroe |Ky.], 241, 15 Am.
Dec., 110. See, also, Butler v. Cook, 14 Ala., 576.—W. F. B.
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FrREMONT, ELKHORN & MISSOURI VALLEY RAILROAD Coni-
PANY V. GEORGE GAYTON ET AL.*
FILED JANUARY 21, 1903. No. 12,463,
Commissioner’s opinion, Department No. 2.

1. Owner of Land: ARTIFICIAL ARRANGEMENTS: ADVANTAGE OF ONE
PART OVER ANOTHER: SEVERANCE. Where an owner of land by
any artificial arrangements effects an advantage for one portion
as against another, upon severance of the ownership the
grantees of the two portions take them respectively charged
with the easement and entitled to the benefit openly and visibly
attaching at the time of the severance.

2. Railroad Company: NUISANCE: SURFACE-WATER: Dury TowArn
OwxErs OxLY. Unless in cases where the standing water is a
nuisance, a railroad company is not negligent in so construet-
ing and maintaining its road as to cause surface-water to be
discharged upon a portion of its own land; it is under a duty in
this respect toward other owners only.

CoNsTRUCTION: ITs OWN LAND: EMBANRMENTS: BRIDGES:

Drrcnrs:  SURFACE-WATER. Hence, where a railroad company

constructs its road across its own land and in so doing ereets

embankments and bridges and digs ditches and borrow-pits,
by reason whereof surface-water is or may be collected and
discharged upon a particular portion of the tract, subsequent
grantees of that portion can not maintain an action against the
company by reason of the maintenance of such embankments,
bridges, ditches and borrow-pits in their original condition.
Fremont, E. ¢ M. V. R. Co. v. Harlin, 50 Nebr., 698, 36 L. R. A, 417,
61 Am. St. Rep., 578, distinguished. ’

<0

ERrOR from the district court for Dodge county. Ac-
tion in the nature of case, to recover for diverting of water
by the landowners onto the premises of another. Tried
below before Grrimison, J. Judgment for plaintiff. Re-
versed.

Benjamin T. White, James B. Sheean, Olark C. McNish
and Andrew R. Oleson, for plaintiff in error.

Frederick W. Button, contra.

Syllabus by court; catch-words by editor.

* The Sioux City & Pacific Railroad Company is the codefendant in
error. It also filed a separate petition in error, making Gayton and
the plaintiff above defendants in error. Both error Proceedings are
involved in this opinion.
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*

Pouxp, C.

The Sioux City & Pacific Railroad Company and the
Union Pacific Railway Company, became the owners of
the land involved in this controversy in 1873, through a
grant from the general government. The Sioux City &
Pacific Company constructed its road over the land, and
in so doing built an embankment, dug certain ditches and
borrow-pits, and put in bridges and culverts. After con-
structing its road, it conveyed the land to the Union
Pacific Company, reserving a right of way 200 feet wide
across that portion of the tract occupied by its road. Many
years afterwards the Union Pacific Company conveyed the
land to Solomon Gayton, lessor of the plaintiff, subject to
said right of way. It is claimed that the Fremont, Elk-
horn & Missouri Valley Railroad Company is operating
the road. Im the summer of 1898, George Gayton, the
plaintiff, as tenant of said Solomon Gayton, was culti-
vating a portion of the tract, and had planted a crop of
corn thereon. This action was brought to recover damages
for injury to the corn by discharging surface-water upon
the land from and through the ditches and borrow-pits in
consequence of the manner in which the bridges and em-
bankment had been built and maintained. The plaintiff’s
claim is that the bridges, embankment and road-bed were
so negligently constructed and the ditches so negligently
maintained that quantities of surface-water were collected
from the surrounding land and discharged upon his field
in a body. The defendants pleaded, among other things, the
facts above set forth as to the original ownership of the
land, and also that the embankment, bridges, ditches and
borrow-pits were, in 1898, in the same condition in which
they were originally constructed, and that there had been
no change from that time until the time of the injury. At
the trial, an instruction was requested to the effect that if,
at the time the road was built and the embankment,
bridges, ditches and borrow-pits constructed, the Sioux
City & Pacific Company was the owner of the whole tract,
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and the borrow-pits, bridges and embankments were in the
same condition in 1898, at the time of the destruction of
the plaintiff’s crops, as when they were built and con-
structed, and as they were at the time the land was con-
veyed to said Solomon Gayton, the plaintiff could not
recover. This instruction was refused and its refusal,
among other things, is assigned as error.

We think the instruction should have been given. The
evidence that the Sioux City & Pacific Company origi-
nally owned the whole tract and that plaintiff’s lessor
obtained title through mesne conveyances from that com-
pany, after the road was built, is undisputed. The defend-
ants introduced evidence tending to show that the only
change which had taken place from the time the road was
built until 1898, was that some dirt had been dug out of
the borrow-pits and used upon the grade. One witness,
however, testified that the dirt had washed down from the
track and was merely excavated and thrown back. It is
true one of the plaintiff’s witnesses states that a change
at one of the bridges was made “in the winter of 1897 or
1898.” Counsel for defendants in their brief construe this
as referring to changes admittedly made after the injury
complained of. Counsel for the plaintiff insists that it
refers to a change before the injury. As this testimony
stands it is ambiguous and would not require us to hold
that the evidence conclusively shows a material altera-
tion, in the face of the positive evidence adduced by the
defendants. At most there would be a question for the
jury whether a change had taken place prior to the injury,
and whether such change contributed to or caused the
damage and amounted to negligence on the part of the
railroad company. Where an owner of land, by any arti-
ficial arrangements, effects an advantage for one portion
as against another, upon severance of the ownership the
grantees of the two portions take them respectively
charged with the easement and entitled to the benefit
openly and visibly attaching at the time of the severance.
Lampman v. Milks, 21 N. Y., 505; Janes v. Jenkins, 34
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\ld 1, 6 Am Rep., 300 Cihak v. Klekr, 117 111., 643, 7 N.

Rep.‘ 111,

Im 2 Washburn, Real Property [5th ed.#], #29, it is said :
“Though, as already remarked, a man can not have an ease-
ment in his own land, and ordinarily the union of title and
possession of two estates in one owner extinguishes any
prior existing easement in the one for the benefit of the
other, there are cases where two estates have been so used
in relation to each other, that, if the owner parts with one
of them, he has been held to impliedly grant or reserve an
easement in the one in favor of the other.” The case at bar
appears to come within this rule,

In Lampman ¢. Iiills, supra, the owner of land across
which there was a ﬂm\m«r stream diverted the stream so
as to relieve a portion of the land which had formerly
been overflowed. Tt was lLeld that upon conveyance of
such portion, neither he nor subsequent grantees of the
portion retained could return the stream to its former bed
to the injury of the first grantee. The court said (p. 507 ):
“The rule of the common law on this subject is well settled.
The principle is, that where the owner of two tenements
sells one of them, or the owner of an entire estate sells a
portion, the purchaser takes the tenement, or portion
sold, with all the benefits and burdens which appear, at
the time of the sale, to belong to it, as between it and the
property which the vendor retains. This is one of the
recognized modes by which an easement or servitude is
created. No casement exists so long as there is a unity of
ownership, because the owner of the whole may, at any
time, rearrange the qualities of the several parts. But the
moment a severance oceurs, by the sale of a part, the right
of the owner to redistribute the properties of the respect-
ive portions ceases; and casements or servitudes are
created,corresponding to the benefits and burdens mutually
existing at the time of the sale. 'This is not a rule for the
benefit of purchasers only, but is entirely reciproeal.
Hence, if, instead of a benefit conferred, a burden has beeu

*6th ed., see. 1235.
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imposed upon the portion sold, the purchaser, provided the
marks of this burden are open and visible, takes the prop-
erty with the servitude upon it. The parties are presumed
to contract in reference to the condition of the property
at the time of the sale, and neither has a right, by altering
arrangements then openly existing, to change materially
the relative value of the respective parts.”

A distinction is doubtless to be made between cases
where the easement so created is obvious and permanent
and those where it is not equally open and visible to the
purchaser. In the latter class of cases, it is usually held
that the easement must be reasonably necessary to the en-
joyment of that portion of the land for which it is claimed,
or else must be reserved in the deed. Cikak v. Klickr,
supra. But where the casement is attended by some alter-
ation in the land, which in its nature is obvious and per-
manent and may be seen on inspection by any person who
views the land, it is not required that it be necessary nor
that it be expressly reserved. Lampman v. Milks, supra.
In the case at bar the deed to Gayton and the deed to Gay-
ton’s grantor were expressly subject to the right of way of
the Sioux City & Pacific Company. Its road-bed and the
embankments, bridges, ditches and borrow-pits weic
obvious and permanent alterations of the land, which could
not escape the notice of a purchaser. If they were so con-
structed as to discharge surface water upon the portion
of the tract originally owned by the company, that also
was a fact which the purchaser could not fail to observe,
and doubtless entered materially into the purchase price.

We see nothing to change our conclusion in the many
cases in which this court has held that the grant of a right
of way does not release the company from liability for sub-
sequent negligent construction and maintenance of its
roadway. This is not a case where the owner of a tract has
granted the company a right of way across it, but is one
where the company has bnilt its road across its own land.
I it so constructed its road as to do nmo damage to ad-
joining landowners, the effect of the manner of construc-
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tion upon its own land was a matter concerning no one
but itself. Unless in cases where the standing water is a
nuisance, a railroad company is not negligent in so con-
structing and maintaining its road as to cause surface
water to be discharged upon a portion of its own land; it
is under a duty in this respect toward other owners only.
This prosposition appears to us self-evident; but Omaha
& R. V. R. Co. v. Martin, 14 Nebr., 295, is not without
relevance thereto.

The case of I'remont, B. & M. V. R. Co. v. Harlin,
50 Nebr., 698, 36 L. R. A., 417, 61 Am. St. Rep., 578,
which is chiefly relied upon by the defendant, was a case
where a landowner had conveyed a right of way across
his land to a railway company. The court said expressly
that if the release would hiave estopped the original owner,
had he retained the land, it would likewise estop his
grantee who brought the action. Not only is the Harlin
Case readily distinguishable from the case at bar, for
the reason that there the original construction of the
road was negligent, and its maintenance so as to cause
injury to the land across which the right of way had
been granted was actionable in the first instance, but
this case comes squarely within the exeeption announced
by the court. Here the original owner of the Gayton
tract was the company, and the company clearly had no
standing to complain against itself of its own acts in the
construction and maintenance of its road. Gayton took
from the grantee of the company, who was in no position
to complain; and if, as the company asserts and its evi-
dence tends to prove, there had been no material change
from the time the road was built until the injury occurred,
the company was entitled to a verdict.

For the error in not submitting this defense to the jury,
we think the judgment of the district court should be re-
versed and the cause remanded, and we so recommend.

BARNES and OLDHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
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opinion, the judgment of the district court is reversed and
the cause is remanded for a new trial.

REVIRSED AND REMANDED.

WILLIAM DOUGHERTY ET AL., APPRLLANTS, V. EMaA Ku-
BAT ET AL., APPELLEES.
FILED JANUARY 21, 1903. No. 12,500.
Commissioner’s opinion, Department No. 2.
1. Stare Decisis. Glynn v. Glynn, 62 Nebr., 872, followed.

2. Title to Act: SpRCIAL LEGISLATION: CONSTITUTION. Sections 70-73,
chapter 73, Compiled Statutes (chapter 58, Session Laws, 1889;
Annotated Statutes, sees. 10275-10278), as consirued in Glynn ©.
Glynn, supra, are not unconstitutional as being broader than the
title of the act, nor as special legislation.

3. Redemption from Foreclosure Sale. A person who is entitled to
redeem from a sale under decree of foreclosure to which he
was not a party, must pay the full amount of the mortgage
lien, though the land may have sold for a less sum.

4. Tenant in Common: FORKCLOSURE SALE: REDEMPTION: PART
PAYMENT: ENTIRE INCUMBRANCE. A tenant in common who was
not made a party, and is therefore entitled to reaeem from a
foreclosure sale, may not compel the mortgagee or his suec-
cessors to accept a part of the debt and relieve his interest only
of the burden, but must offer to redeem the whole by discharg-
ing the entire incumbrance.

5. Mortgage Debt: EQUITABLE PROPORTION: PAYMENT: REDEMPTION
oF INTEREST. But it is equitable to allow the plaintiff in an
action for redemption to redeem his interest by paying his
equitable proportion of the mortgage debt, and the defendant
may, if he sees fit, allow the plaintiff to do so.

6. : : : : DEBT A UNIT: PARTIAL INTEREST:
RigHTs OF REDEMPTOR. As the rule that the debt is a unit, so
that redemption of a partial interest only can not be imposed
upon the mortgagee, is solely for the benefit and colnvenience
of the latter, if he chooses to accept a portion of the debt and
allow redemption of a partial interest, and such course is equi-
table under the circumstances, the holder of such partial in-
terest can not insist upon redeeming the whole.

—

Syllabus by court; catch-words by editor.
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APPEAL from the district court for Douglas county. Ac-
tion by heirs of their intestate to redeem property sold
under a decree of foreclosure. Heard below before Faw.
CEIT, J. Judgment for defendants. Reversed.

Howard H. Baldrige, William A. De Bord, A. H. Mu-
dock and J. M. Kerr, for appellants.

James H. Van Duscn, Timothy J. Mahoney, C. H. Kubat,
Elmer K. Thomas, Thomas J. Nolan and Arthur C. Wake-
ley, contra.

Pounp, C.

One John Dougherty mortgaged the property in con-
troversy, a lot in the city of South Omaha, to the Nebraska
Savings Bank. Afterwards he conveyed the property to
his brother, Eugene Dougherty, a resident of Colorado.
John Dougherty, the original mortgagor, and Eugene
Dougherty, his grantee, each died intestate and without
issue. There were, however, several brothers and sisters
surviving, namely, Margaret Ahearn, formerly Dougherty,
a British subject, resident in Ireland; Catherine Dough-
erty, a citizen of Massachusetts; Patrlck Dougherty, a
British subject, resident in Ireland; and Cornelius Dough-
erty, Ellen Dougherty and E dmund Dougherty, citizens of
Nebraska. In addition, there were left surviving six chil-
dren of a deceased brother, Michael Dougherty, who at
his death was a British subject, resident in Ireland, of
whom three were non-resident aliens. Among these were
an Edmond Dougherty and a Margaret Dougherty. Suit
was brought to foreclose the mortgage, in which personal
service was had upon Cornelius “Doherty” and “Ella
Dobherty,” and service by publication vpon “Edward Do-
herty,” and Patrick, Margaret and Catherine “Doherty,”
and answers were filed on behalf of such defendants. De-
cree of foreclosure was rendered in due course, and the
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property was sold, for less than the mortgage debt, to the
Packer’s Savings Bank, under which the other defendants
in the present suit claim as grantees. This suit is brought
by children of Michael Dougherty, and by Edmund
Dougherty, Ellen Dougherty, Patrick Dougherty, Mar-
garet Ahearn, and Catherine Dougherty, brothers and
sisters of said IElugene Dougherty, to redeem. The district
court found for the defendants and the plaintiffs appeal.

Without passing on the questions raised as to the pro-
ceedings in the foreclosure suit and the sufficiency of the
published notice in other respects, it is evident that both
Edmund Dougherty, the brother, and Edmond Dougherty,
the nephew, were not served by the notice to “Edward
Doherty,” and that the notice to “Margaret Doherty” could
not apply both to Margaret Ahearn, formerly Dougherty,
the sister, and Margaret Dougherty, the niece. Moreover,
there still remain children of Michael Dougherty not made
parties or attempted to be served in any way. As to these
persons, it was urged below, and the district court held,
that, being either non-resident aliens or the children of a
non-resident alien, elaiming through one who could not
inherit, they were not heirs of Eugene Dougherty and had
no interest in the property. This holding was prior to and
is in direct conflict with the decision of this court in Glynn
v. Glynn, 62 Nebr., 872, in which section 73, chapter 73,
Compiled Statutes (Annotated Statutes, sec. 10278),
" was construed to mean that non-resident aliens were
able to inherit estate in land within the corporate limits of
cities and villages. If that decisiou 1s adhered to, the de-
cree of the distriet court must be reversed, and it will be
necessary to consider but one further point, as the other
questions involved are not likely to present serious diffi-
culties on another hearing.

Counsel for appellees have urged a reconsideration of
Qlynn v. Glynn, both upon the merits of the construction
there adopted and on the ground that the statute, so con-
strued, is unconstitutional. But the court appears to
have given that cause full and careful consideration.
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Hence we shall confine ourselves to the constitutional
objections, as these alone present questions not al-
ready passed upon. It is argued first that the title of
the act, “An act restricting non-resident aliens and cor-
porations not incorporated under the laws of Nebraska, in
their right to acquire and hold real estate,” must neces-
sarily limit its operation to restriction and prohibition,
and can not cover a provision conferring a power to ac-
quire and hold property in cities and villages, which aliens
did not possess at common law. But it is obvious that
chapter 15a, Compiled Statutes (Annotated Statutes, sec.
6950), of itself, without any supplementary legislation,
was enough to exclude and prohibit ownership of real
property by aliens, and that an act leaving them free to
acquire and hold city property, while continuing their
common-law disabilities as to agricultural lands, is, in
substance, a restriction of their power as to ownership
of lands, substituted for a prohibition. The legislature
seems to have assumed that all men had a natural, if not
a legal, right to acquire and hold property, and the mean-
ing evidently was that such natural right was to be re-
stricted by law. The common law gave no legal right,
and the existing statute in this state, which was repealed,
prohibited alien ownership without any exceptions. Henece
there was no legal right to restrict. Taking the words in
the sense in which they must have been intended, the title
does not conflict with the construction this court has put
upon the statute. The other objection is that a statute
operating only upon lands without the corporate limits of
cities and villages, and not extending to all lands in the
state, is Jocal and special legislation, contrary to section
15, article 3, of the constitution. Itis well settled that the
legislature may make a reasonable classification, resting
on grounds of public policy, or sone substantial difference
of situation or circumstances that would naturally suggest
the justice or expediency of diverse legislation with re-
spect to the objects classified. State v. Farmers & Me-
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chants’ Irrigation Co., 59 Nebr., 1; Cleland v. Anderson *
66 Nebr., 252. If the statute operates equally upon
all persons or objects of a class so constitated, it is
enough. In this case there is an obvious and reasonable
distinction between lots in the corporate limits of cities
and villages and the larger tracts outside which, in this
state, are agricultural or grazing lands. No particular
mischief might flow from alien ownership of city property,
while alien ownership of agricultural lands is a well-
known source of political and social disturbance. Tt can
not be said that the classification adopted is arbitrary or
unreasonable.

Conceding that the plaintiffs, or some of them, are en-
titled to redeem, the question arises, what they may re-
deem, and how much they must pay. It is contended on
their behalf that they may redeem the whole property from
the sale, while appellees contend that they are tenants in
common with the defendants as successors to the interests
of their co-tenants under the foreclosure sale, and hence
must contribute as to the portion of the mortgage debt
satisfied by the sale, and redeem as to the remainder. We
are unable to agrec entirely with either. In such a case
as this the redemption is from the mortgage, not the sale.
Counsel for plaintiffs cite Day v. Cole, 44 Ta., 152, and
Tuttle v. Dewcey, 44 1a., 306. But those cases arose under
a practice where redemption is allowed, as of course,
within a year after sale, and is a statutory redemption
from the sale. They do not apply to suits to redeem gov-
erned solely by the principles of equity. When a person

* Three opinions have been filed in this case, two by Pouxp, C., of
date November 6, 1902, and July 3, 1903, respectively; the last by
SEDGWICK, J., March 17, 1904. This last overrules the other two on a
single point, and reverses the judgment; Barxnes, J., dissents. Mr.
Commissioner POUND’S opinions held that the interest of a bankrupt
in an action pending which he might sell or assign, was “‘property”
within the meaning of the national bankrupt act rather than =
“right of action,” as that term is used in the same act, and held
the cause pending to come under that definition of “property.” Judge
SEDGWICK’S opinion held the cause of action—conspiracy—to be a
tort and the injury personal to the plaintiff. As to the  purpose for
which it is cited in this case, Cleveland v. Anderson stands unreversed,

.F.B.

B 24
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who is entitled to redeem comes into equity to enforce his
right, he must relieve the land of the incumbrance; and
he can do this only by paying the full amount of the mort-
gage lien, though the land may have sold for a less sum.
Evans v. Kahr, 60 Kan., 719, 57 Pac. Rep., 950; Collins v.
Riggs, 14 Wall. [U. 8.7, 491, 20 L. Ed., 723; Large v. Van
Doren, 14 N. J. Eq., 208; Bradicy v. Snyder, 14 I11., 263,
58 Am. Dec., 364; Iowa County v. Beeson, 55 Ia., 262, 7
N. W. Rep,, 597. In Collins v. Riggs, supra, Bradley, J.,
says (p. 493): “To redeem property which has been sold
under a mortgage for less than the mortgage debt, it
is not sufficient to tender the amount of the sale.
The whole mortgage debt must be tendered or paid
into court. The party offering to redeem proceeds upon
the hypothesis that, as to him, the mortgage has never
been foreclosed and is still in existence. Therefore he can
only lift it by paying it. The money will be subject to dis-
tribution between the mortgagee and the purchaser, in
equitable proportions, so as to reimburse the latter his
purchase-money and pay the former the balance of his
debt.”

The plaintiffs undoubtedly took the proper course in
offering to redeem the whole property, not merely their
respective undivided shares therein. A tenmant in common
who was not made a party, and is, therefore, entitled to re-
deem from a foreclosure sale, may not compel the morl-
gagee or his successors to accept a part of the debt and
relieve his interest only of the burden, but must offer to
redeem the whole, by discharging the entire incumbrance.
3 Pomeroy, Equity Jurisprudence, sec. 1220; McQucen v.
Whetstone, 127 Ala., 417, 30 So. Rep., 548 ; Bucttel v. Har-
mount, 46 Minn., 481, 49 N. W. Rep., 250; Lyon v. Rob-
bins, 45 Conn., 513; C'rafts v. Orafts, 13 Gray [Mass.],
360; Eiceman v. Finch, 79 Ind., 511. Nevertheless, as it
is equitable to allow the plaintiff in an action for redemp-
tion to redeem his interest by paying his equitable pro-
portion of the mortgage debt, the defendant may, if he
sees fit, allow the plaintiff to do so. Kerse v. Miller, 169
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Mass., 44, 47 N. E. Rep., 504; Van Vronker v. Eastman,
7 Met. [Mass.], 157; Gibson v. Crchore, 5 Pick. [Mass.],
146. The rule that the debt is a unit so that redemption
of a partial interest only, can not be imposed upon the
mortgagee, is solely for the benefit and advantage of the
latter. He can not be compelled to accept his money in
driblets, and may insist upon payment of the entire mort-
gage debt. But if he so insists, and one tenant in common
relieves the entire estate of the incumbrance, the benefit
acerues to the other tenants in common, subject to a charge
upon their several interests for their respective shares of
the incumbrance paid off. 3 Pomeroy, Equity Jurispru-
dence, sec. 1220. Hence it must be evident that the require-
ment that the whole incumbrance be discharged is merely
an incident of the right of the tenant in common to relieve
his individual share, arising from the fact that, with due
regard-to the equities of others, he can relieve it in no other
way. If the difficulties arising from the rights of the mort-
gagee are obviated, there is no reason why he should be
permitted or required to redeem more than his interest.
We think, therefore, that if the mortgagee-or his successors
choose to accept a portion of the debt and allow redemp-
tion of a partial interest, and such course is equitable
under the circumstances, the holder of such interest can
not insist upun redeeming the whole.

We recommend that the decree be reversed, and the
cause remanded for further proceedings in accordance
with the views above expressed.

Barnes and OubHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district ecourt is reversed and
the cause is remanded for further proceedings in accord-
ance witk said opinion.

REVERSED AND REMANDED.
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ALLBN E. GoBLE BT AL. V. EDWARD W. SIMERAL ET AL.
FrLep JANUARY 21, 1903, No. 12,526.
Commissioner’s opinion, Department No. 2.

1. Statute Adopted from Another State. If a statute adopted from
another state had been comnstrued by the courts of that state
prior to its adoption here, the same construction should be
given ordinarily in this state in the absence of any indication
of a contrary intention on the part of the legislature.

2. Construction of Statute: RELUCTANCE OF COURTS: LEGISLATIVE
INTENT. The reluctance of courts to construe a statute so as to
permit it to operate harshly in particular cases, must yield to
plain and unequivocal indications of legislative intent.

3. Guardian: WARD: MINORITY: DISCHARGE IPso FacTo. A guardian
js discharged, within the purview of section 32, chapter 34,
Compiled Statutes, (Annotated Statutes, 5402), when the ward
becomes of age.

4. Statute of Limitations. As to the sureties upon the guardian’s
bond, the period of limitation provided in said section begins
to run from the date of such discharge, not from the time when
a cause of action has accrued upon final settlement. If no
cause of action acerues within the period fixed, by reason of
failure to take or complete the necessary steps, the sureties do
not continue to be liable.

Error from the district court for Douglas county. Ac-
tion upon guardian’s bond. Plea of statute of limitations.
Tried below before BAXTER, J. Judgment for defendants.
Affirmed.

L. D. Holmes, J. J. Boucher, Herbert 8. Crane, Thomas
D. Crane and O. 8. Erwin, for plaintiffs in error.

Edward W. Simeral, for himself, Charles J. Greene,
Ralph W. Breckenridge and J. 0. Kinsler, with him.

Pounp, C.

Section 32, chapter 34, Compiled Statutes (Annotated
Statutes, sec. 5402), provides that “no action shall be
maintained against the sureties in any bond given by
the guardian unless it be commenced within four years

Syllabus by court; ecatch-words by editor.
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from the time when the guardian shall have been dis-
charged.” The question involved in this case is whether
an action may be maintained against the sureties more
than four years after the ward comes of age, in case the
amount due from the guardian is not ascertained upon
final settlement of his accounts until such period has ex-
pired. We think the question must be answered in the
negative.

It appears that the statutory provision under considera-
tion originated in Massachusetts. Afterwards it was
adopted by Michigan. Thence it passed to Wisconsin, and
from Wisconsin it came to Nebraska. This history is suffi-
ciently clear from inspection of the several statutes them-
selves, but has been carefully worked out by the supreme
court of Wisconsin in Paine v. Jones, 93 Wis., 70, 67 N.
W. Rep., 31. The court say (p. 74) : “The statute seems to
have originated, or been first adopted in this country, in the
state of Massachusetts, where it is first found in the Re-
vised Statutes of 1836,* * * * since which time, without
material change, it has continued a part of the law of that
state. Michigan adopted substantially the same statute
from Massachusetts. Campau v. Gillett, 1 Mich., 416, 53
Am. Dec., 73, Revised Statutes, 1838, pt. 2, tit. 7, ch. 5,
sec. 25. And without material change it has since con-
tinued to be the law of that state. It was adopted by this
state from Michigan in 1849.” But long before the stat-
ute was taken over in Nebraska, the courts of Massachu-
setts had construed it in Loring v. Alline, 9 Cush. [Mass.],
68, and the construction adopted in Massachusetts has
been followed since in Michigan and Wisconsin, It is a
general canon of construction that if a statute adopted
from another state had been construed by the courts of that
state prior to its adoption here, the same construction
should be given ordinarily in this state. Coffield v. State,
44 Nebr., 417; Forrester v. Kearney Nat. Bank, 49 Nebr.,
655; Parks v. State, 20 Nebr., 515; O’Dea v. Washington
County, 3 Nebr., 118. This rule has not always been fol-

#Chapter 79, sec. 36.
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lowed, however, and has been modified to some extent in
recent cases.

In Nebraska Loan & Building Ass'n v. Marshall, 51
Nebr., 534, the court declined to apply the general rule
because of another provision in the statutes which indi-
cated a different intention on the part of the legislature,
and because the courts of the state from which the statute
had been taken had since altered their opinion as to its
construction.

Also, in Morgan v. State, 51 Nebr., 672, it was held that
the prior construction had no more force than would be
allowed to a previous decision of this court construing the
statute, and hence might be rejected for reasons which
would require such course had the decision been rendered
here originally.

In Rhea v. State, 63 Nebr., 461, this proposition was
somewhat restricted, and alteration of the statute by sub-
sequent amendment, as to a point on which the prior con-
struction largely rested, was held to afford ground for in-
dependent interpretation.

In view of these later decisions, we think the rule may
be formulated thus: Ordinarily the adopted statute should
be construed here as the courts of the state from which it
was taken had construed it prior to its adoption, in the
absence of any indication of a contrary intention on the
part of the legislature. The decisions in Michigan and
Wisconsin were subsequent to our adoption of the statute
here in question, and have persuasive authority only.
Myers v. McGavock, 39 Nebr., 843, 42 Am. St. Rep., 627.
Ifor these reasons, it may be proper to treat the question
as in some measure a new one, and to indicate the consid-
erations which move us to adopt the construction given by
the courts of Massachusetts.

In Loring v. Alline, supra, the court said (p. 70) : “By
the term ‘discharged,’ in this statute, is intended any mode
by which the guardianship is effectually determined and
brought to a close, either by the removal, resignation, or
death of the guardian, the marriage of a female guardian,
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the arrival of a minor ward to the age of twenty-one, or
otherwise.” This construction is followed in Probate
Judge v. Stevenson, 55 Mich., 320, 21 N. W. Rep., 318;
Paine v. Joncs, 93 Wis,, 70, 76, 67 N. W. Rep., 31; Berkin
v. Marsh, 18 Mont., 152, 44 Pac. Rep., 528, 56 Am. St.
Rep., 565, and in effect in Harris v. Calvert, 2 Kan. App.,
749, 44 Pac. Rep., 25. The objection urged against it by
counsel is that, in effect, the former ward may be barred
of his action before he is able to maintain it; that if the
settlement or final accounting for any reason is delayed
or protracted beyond four years, there is no remedy against
the sureties. But we think the purpose of the statute was
to require the accounts to be settled, so far as the sure-
ties were to he held, with reasonable expedition and with-
in the prescribed period. Undoubtedly, as a general prop-
osition, courts will be loth to construe a statute so as to
deprive a person of a cause of action by limitation be-
fore he is in a position to assert it. The ordinary statutes
of limitations provide for this by dating the limitation
from accrual of the cause of action. But here the pro-
vision is special, meant to cover a special case, and gov-
erned by special considerations.

As the court said in Hudson v. Bishop, 32 Fed. Rep.,
519, 521, construing the statute of Wisconsin: “This is a
gpecial limitation for the benefit of the sureties, and does
not affect the right to recover from the guardian. The
limitation begins to run ‘from the time the guardian shall
be discharged.” ” The purpose is “to fix a time certain, for
the benefit of the sureties, so that they may know definitely
when their obligations as sureties will terminate.” Paine
v. Jones, supra. No other meaning can be given to the
language used. As the court say in the case just cited (p-
76) : “To say the term ‘discharged’ is synonymous with
‘settlement of the guardian’s account with the proper court,
or with the ward,’ would seem to do violence to the lan-
guage used. * * * 'We are unable to see wherein a
mere settlement of the guardian’s account, without actual
compliance with the order of the court, operates as a dis-
charge, in any sense.”
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In Protate Judge v. Steceuson, supra, the court say (p.
323) 1 “The “discharge’ can not very well have more than
e of two meanings. It must mean cither the end of the
guardiaurbip oitice, or the discharge from liability. It can
not mean the latter, because that would preclude any oe-
aston for resort to the bond.” Ilence courts generally
hold, under statutes like our own, that the purpose of the
legislature was to requive the amount due from the guard-
ian to be ascertained and suit to be brought therefor
within the period fixed, and that, as the time allowed is
reasonatile, neplicenee cr other cause of delay in settling
the acecunt ean not exteind it. As the court said in M-
Wi v, Hann, 141 Mass, 507, 504, 6 N. E. Rep., 740 : “If no
right of aetion has acerned within the four years for want
of necessary preliminary steps, that is the fault or the
misforture of those interested in the estate.” It has been
remarked in some of the cires cited that this construction
may sometimes work a hardship in particular cases. But
the reluctance of courts to construe a statute so as to per-
mit it to operate harshly in particular cases must yield to
plain and unequivocal indications of legislaiive intent.
Ntate v. oore, 45 Nebr., 12; Morrill v. Taylor, 6 Nebr.,
236. Statutes of limitations running from some specified
act or event and not from the acerual of plaintiff’s cause
of action, are not uncommon; and where such is clearly
the Iczislative intent, the plaintiff is bound to complete the
requisite preliminaries and bring his action in the time
requited.  First Nat. Bank of Garretsville v. Greene, 64
Ta., $i5..17 N. W. Rep., 86, 20 N. W. Rep., 754. We
are therefore of opinion that a guardian is discharged,
within the purview of section 32, chapter 34, Compiled
Statutes (Annotated Statutes, sec. 5402), when the
ward becomes of age, and that as to the sureties
upon the guardian’s bond, the period of limitation pro-
vided in said section begins to run from the date of
such discharge, not from the time when a cause of action
has accrued upon final settlement. Such is the express
language used, and such is the construction given to like
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statutes clsewhere. McKim v. Mann, 141 Mass.,, 507, 6 N.
E. Rep., 740; Probate Judge v. Stevenson, 55 Mich., 320,
21 N. W. Rep., 348; Paine v. Jones, 93 Wis., 70, 76, 67 N.
W. Rep., 31; Berkin v. Marsh, 18 Mont., 152, 44 Pac. Rep.,
528, 56 Am. St. Rtep., 563. As the court say in Berkin v.
Marsh (p. 162) : “If it be objected that we are thus holding
that the statute of limitations commences to run before the
cause of action arvises, the answer is simply that this
statute of limitations is different from the ordinary ones,
and specifically provides that which is unusual, viz.: that
the limitation shall commence at the discharge or removal
of the guardian, and not at the time of the accruing of the
cause of action.” It follows that if no cause of action
accrues within the period fixed, by reason of failure to
take or complete the necessary steps, the sureties do not
continue to be liable. The hardship invelved is apparent,
rather than real. It can happen but rarely that a guard-
jan’s accounts can not be settled finally within four
years from his discharge. The order of the county court
stands as a judgment, as against the guardian, and is
directly enforceable. Lydick v. Chaney, 64 Nebr., 288.
If the guardian takes the cause to the district court, he
must give an appeal bond; and he can not suspend en-
forcement of a judgment of the latter tribunal by going
to the supreme court unless he gives a supersedeas bond.
Should the delay involved operate to relieve the sureties
on the original undertaking, the ward is not left without
a remedy so long as these bonds remain for his protection.
In the absence of such appeals, there is nothing to pre-
vent final ascertainment of the amount due long before
the statute has run.
We recommend that the judgment be affirmed.

BarNEs and OLbHAM, CC., concur.
By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is
AFFIRMED.
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Note.—Rule That by Adopting a Statute the Legislature Adopts Whatever
Construction Has Been Placed Thereon by the Highest Tribunal of the
State from Which It Was Taken, and This Whether the Language of the
Two Statutes Be Identical or Synonymous.—Daily v. Swope, 47 Miss., 367;
Sutherland, Statutory Construction, 256; Hess v. Peyg, 7 Nev., 23.
March 28, 1864, Lyman Trumbull reported, as chairman of the judi-
ciary committee of the United Stutes senate, the thirteenth amend-
ment proposing the abolition of slavery.* It was the language of the
ordinance of 1787 for the government of the Northwest Territory.
Mr. Sumner had argued for the language of the French constitu-
tion, equality before the law. Jacob Merritt Howard, of Michigan,
pointed out the advantage of adopting the language of the ordinance,
for the reason, among others, that the ordinance had received judi-
eial interpretation and the French constitution had not. Congres-
sional Globe, March 29 to April 8, 1864. The reasons for the rule set
out at the head of this note, are most cogent and the effect of the
rule is most salutary. ‘Lhe legistature, in borrowing a statute or con-
stitutional provision, is presumed to have adopted the comstruction
with the language. The effect is to minimize litigation in the state
of the adoption. See a different rule laid down by Hemphill, J., ia
Snoddy v. Cage, 5 Tex., 106, but note the vigorous dissent by ‘Wheeler,
J., at page 115.—W. F. B.

NORTHERN ASSURANCE COMPANY OF EXNGLAND V. AUGUST
D. BorgeLT.

FILED JANUARY 21, 1903. No. 12,563.
Commissioner’s opinion, Department No. 2.

1. Foreign Corporation: BusiNEss IN THis STATE: COMPLIANCE WITH
CONDITIONS: DEMURRER, Where the record discloses affirma-
tively that the plaintiff, a foreign corporation, has been doing
business in this state without complying with the conditions
prescribed by the statutes, a demurrer is properly sustained.

2. : : : : DrrExse SET Up IN ANsWER. But
where such fact does nmot appear affirmatively, a demurrer will
not lie because the petition fails to allege that the statutory
conditions have been complied with. In such case non-compli-
ance is a defense to be set up by answer. Gommonwealth
Mutual Fire Ins. Co. v. Hayden, 60 Nebr., 636, distinguished.

3. Bond: CAUSE OF ACTION: DEFAULT: LIMITATION. A cause eof
action accrues upon a bond conditioned to do a certain act as
soon as there is a default in the performance, whether the
obligee has suffered damage or mot, and the statute of limita-
tions begins to run from that date.

Syllabus by court; catch-words by editor.
* 8ee appendix.
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4. : : : : CoNDITION: INDEMNITY: DAMAGE.
If, however, the bond is eonditioned to indemnify, damage must
be shown before the party indemnified is enmtitled to recover,
so that a cause of actiom accrues, and the statute begins to
run, not from the date of the act which causes damage, but
from the time when pecuniary loss ensues therefrom.

: CONSTRUCTION: GENERAL PURPOSE: INTEREST OF PARTIES:
ForM eF Worps. Courts incline strongly to construe bonds as
contracts of indemnmity only, and will attach more importance
to the general purpose of a bond, us shown by its provisions as
a. whole and the interests of the parties in the subject-matter,
than to the precise form of words employed.

6. ———: BREACH: STATUTE OF LIMITATIONS: SUBSEQUENT BREACH.
Although a cause of action for a prior breach of a bond
furnished by an agent for the protection of his principal may
have been barred by limitation, such fact will not bar an action
for another and subsequent breach; the statute of limitations
runs as to each breach from the time when it takes place.

7. Principal and Agent: INSTRUCTIONS: NEGLIGENCE: Loss: Rz-
COVERY. It is the duty of an agent of limited authority to
adhere faithfully te the instructions of his principal, and if
he exceeds, violates or mneglects them, and loss results to his
principal as a natural and ordinary consequence, it is his duty
to make such loss good.

8. Insurance Agents: BoND: CONDITION: CANCELATION OF POLICY:
DuTy oF AeENT: TIABILITY: CONTRACT OF INDEMNITY. A bond
furnished by insurance agents to the company was conditioned
‘that the agents should “in all respects cbserve and fulfil the
instructions of the said eompany” and that they should “in all
other respects well and faithfully perform their duties as such
agents.” The agents neglected to cancel a policy when directed
so to do, and the company was afterwards compelled to pay a
loss upon the policy. In an action on the bond, held (1) that,
as to the condition last mentioned, the bond was to be eon-
strued as a contract of indemnity; (2) that even if not a con-
tract ef indemnity, as it was the duty of the agents to make
good any loss which accrued to the company through their
neglect or violation of their instructions, the conditiom that
they would fully perform their duties as agents was brokem
when they failed to repay to the company the amount it was
eompelled to pay out through their misconduct, and hence, in
either view, the eause of action was not barred until five years

. from the time when loss to the obligee ensued.

ErroR from the distriet court for Lancaster county.
Action by a foreign insurance company upon the bond of
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an agent. The facts appear in the opinion. Tried below
before F'roST, J. Judgment on demurrer to plaintiff’s pe-
tition. Reversed.

Charles J. Greene, Ralph W. Breckenridge and J. C.
Kinsler, for plaintiff in error.

Frank A. Boehmer, contra.

Pounp, C.

A firm of insurance agents furnished a bond to one of
the companies which they represented, conditioned, among
other things, that the agents should “in all respects ob-
serve and fulfill the instructions of the said company” and
that they should “in all other respects well and faith-
fully perform their duties as such agents.” The agents,
it is alleged, neglected to cancel a policy when directed
so to do; and the company was afterwards compelled to
pay a loss upon the policy. Thereupon the company
brought an action upon the bond, alleging these facts. It
appeared from the petition that the neglect to comply
with the order to cancel the policy took place more than
five years prior to the time when the cause was begun,
but the action was brought within five years from the time
when it was ascertained that the company was liable for
a loss under the policy and was compelled to pay such
loss. Demurrers were sustained in the district court, and
the company brings the case here on error.

Two points are made in support of the demurrer,—
that the plaintiff, as appears on the face of the petition,
is a foreign insurance company, and does not allege that
it has complied with the statutory prerequisites to trans-
action of business in this state, and that the cause of
action is barred by the statute of limitations. In support
of the first point, we are cited to Commonwealth Mutual
Fire Ins. Co. v. Hayden, 60 Nebr., 636, 83 Am. St. Rep,,
545. But we think a manifest distinetion is to be made
between the two cases. here the record discloses
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affirmatively that a plaintiff, a foreign insurance com-
pany, has been doing business in this state without com-
plying with the conditions prescribed by the statutes, a
demurrer is proper. Comimonwealth Mutual Fire Ins.
Co. v. Hayden was such a case. We have examined the
record in that cause and find the petition alleged that the
plaintiff had made contracts in Massachusetts, to be
governed by the laws of that state, insuring property in
Nebraska, and that copies of the policies were filed and
inserted in the record. From the pleadings and instru-
ments filed, it appeared affirmatively that the transactions
involved were in violation of the statutes of this state.
In the case at bar this is not true. There is an omission
to allege that the statutory conditions had been ohserved,
but there is nothing to show affirmatively that they were
not in fact fully satisfied. The petition shows that the
company had been doing business in the state in the ordi-
nary manner by regular resident agents. The question is
whether we shall presume that it was doing so unlaw-
fully. On this point the authorities are numerous and
uniform. Where it does not appear aftirmatively that the
plaintiff has done business in the state in contravention
of the statutes, a demurrer will not lie because the peti-
tion fails to allege that the statutory conditions have
been complied with. In such case non-compliance is a
defense to be set up by answer. Swinith v. Weed Scwing
Machine Co., 26 Ohio St., 562; New England Iire &
Marine Ins. Co. v. Robinson, 25 Ind., 536; Sprague v.
Culler & Suvidge Lumber Co., 106 Ind., 242, 6 N. . Rep.,
335; Nickels v People’s Building, Loan & Savings Ass'n,
93 Va, 380, 25 8. E. Rep., 8; Nclmswv.. Edinburgh
American Land Mortgage Co., 92 Ala., 157, 9 So. Rep.,
141; American Button Hole, Overscaming & Scwing Ma-
chine Co. v. Moore, 2 Dak., 280, 8 N. W. Rep., 131; Ncw
England Mortgage Security Co. v. Vader, 28 Fed. Rep.,
265. In Cassadey v. American Ins. Co., 72 Ind., 95, the
‘court said (p. 98) : “Where the complaint is silent on the
subject, it can not be presumed that the appellee and its
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agent had not complied with the provisions of the statute
at the time of the execution of the contract. In the ab-
sence of any showing to the contrary, it seems to us that
we may fairly presume that both the appellee and its
solicitor had complied with the requirements of the
statute before and at the time the policy was issued and
the note in suit was given therefor. At all events, we
are of the opinion that the complaint ought not to be held
insufficient on a mere presumption that the appellee and
its agents may not have complied with the provisions of
the statute.” Counsel cite several cases where non-com-
pliance with the statute was held a good defense. But
those cases accord with the rule as above stated.

In order to determine whether the action is barred by
the statute of limitations, it becomes necessary to ascer-
tain when plaintiff’s cause of action accrued,—whether
at the time the agents failed to cancel the policy, as di-
rected, or at the time when loss to the company ensued
as a result of their neglect or violation of instructions. A
clear distinction is made between bonds conditioned to
pay a certain sum of money or to do a certain act, and
bonds conditioned to indemnify. A cause of action ac-
crues upon 2 bond conditioned to do a certain act as soon
as there is a default in performance, whether the obligee
has suffered damage or not. If, however, the bond is
conditioned to indemnify, damage must be shown before
the party indemnified is entitled to recover, so that a
cause of action accrues, not from the date of the act which
causes damage, but from the time when pecuniary loss
ensues therefrom. Wilson v. Stilwell, 9 Ohio St., 468,
7 Am. Dec, 477; American Building & Loan Ass'n wv.
Waleen, 52 Minn., 23, 53 N. W. Rep., 867; Gilbert v. Wi-
man, 1 N. Y., 550, 49 Am. Dec., 359; Wicker v. H oppock,
6 Wall. [U. 8.1, 94, 18 L. Ed., 752; Hicks v. Hoos, 44 Mo.
App., 571, 579; Terre Haute & I. R. Co. v. Peoria & P. U.
R. Co., 81 I1L. App., 455. It follows that in the one class of
cases the statute begins to run from the date of default, in
the other it runs from the time when loss or damage is
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entailed upon the obligee. In the one class, if the act is
done afterwards, or for other reasons, the damages may
be nominal only, and at common law wnon damnificatus
was not a proper plea. In the other, damage is the gist
of the case; without it there is no cause of action, and
non damunificatus might be pleaded at common law. Con-
sequently, if the sole condition in the bond were that the
agents should perform certain specified and well-defined
acts, the statute would undoubtedly run from the time
when they failed in performance. But, without attempt-
ing to refer the condition that the agents fulfil the in-
structions of the company to the one class or the other,
we think the action maintainable upon the condition that
they should “in all other respects well and faithfully per-
form their duties as such agents.” This would be so
whether the statute had run as to the other condition or
not. Although a cause of action for a prior breach of a
bond given by an agent for protection of his principal
may have been barred by limitation, such fact will not
bar an action for another and subsequent breach. The
gtatute of limitations runs for each breach from the
time when it takes place. Deposit Bank v. Hearne, 48
S. W. Rep. [Ky.], 160. Hence, if there was a breach of
the bond when loss accrued to the company by reason of
the misconduct of its agents, the fact that there had been
a prior breach of another condition at the time they dis-
obeyed their instructions would not affect the running
of the statute.

The rule that where the bond is conditioned to do a
certain act a cause of action accrues and damages are
recoverable upon default in performance, although no
actual loss has yet resulted, has been criticised justly as
an effort to engraft on the courts of common law a
species of specific performance, irregular and illegitimate,
and which neither their forms of procedure nor the gen-
eral arrangement of their system enable them to exercise
without great danger of injustice and abuse. 2 Sedgwick,
Damages [7th ed.], 307-311. Under the code sytsem,



288 NEBRASKA REPORTS. fYoL. 67

Northern Assurance Co. v, Borgelt,

many of the difficulties suggested disappear. Wilson v.
Stilicell, 9 Ohio St., 468, 470, 75 Am. Dec., 477. Yet it must
be admitted that contracts of pure indemnity are more in
accord with present legal conceptions. Originally courts
were governed strietly by the precise terms of the instru-
ment, and held that non damnificatus could not be pleaded
in an action on a bond conditioned for the doing of a cer-
tain act, even though it appeared that the bond was given
by way of indemnity. Holmes ». Rhiodes, 1 Bos. & Pul.
[Eng.], 638; Nerille v. Williams, 7 Watts [Pa.], 421;
American Building, Loan & Investment Co. v. Booth, 17
R. L, 736, 24 Atl. Rep., 779. At present the tendency is
otherwise. Courts now incline strongly to construe bonds
as contracts of indemnity only, and will attach more im-
portance to the general purpose of a bond, as shown by its
provisions as a whole, and the interests of the parties in
the subject-matter, than to the precise form of words em-
ployed. American Building & Loan Ass'n v. Walcen, 52
Minn., 23, 53 N. W. Rep., 867. “The nature of the duty of
the obligor, and character of the obligee, will be regarded
as explanatory of the intent of the parties.” Strawbridge
v. Baltimore & 0. R. Co., 14 Md., 360, 367, 74 Am. Dee.,
541. Looking at the situation of the parties, the nature of
the acts to be done, and the terms of the instrument, we
have no doubt that a principal purpose was to indemnify
the company against any loss that might ensue from mis-
conduct of the agents, and we should be justified in treat-
ing the bond in suit as a contract of indemmity. In that
case, the cause of action could not be held to have ac-
crued until the company was compelled to pay a loss under
the policy wrongfully left outstanding. But if the other
view were taken, by reason of the terms of the condition
to “well and faithfully perform their duties as agents”
in all other respects, we think the same result would fol-
low. It is the duty of an agent of limited authority to
adhere faithfully to the instructions of his principal, and
if he exceeds, violates, or,neglects them, and loss results
to his principal as a natural and ordinary consequence, it
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is his duty to make such loss good. Pheniz Ins. Co. .
Frissell, 142 Mass., 513, 8 N. L. Rep., 348; Whitney v.
Merchants’ Union Bapress Co., 104 Mass., 152, 6 Aw. Rep.,
207; Mechem, Agency, sec. 474; 1 Am. & Eng. Ency. Law
[2d ed.], 1058. As counsel express it aptly, it is an implied
or expressed term of every contract of agency that the
agent will reimburse the principal for any loss that he
may sustain through the neglect of the agent. When a loss
results from the agent’s misconduect, this general duty be-
comes a specific duty to pay the amount of the damage,
This is as much one of the agent’s duties as the duty to
obey instructions, and we think it fairly and clearly
covered by the general language of the bond in question.
As it was the duty of these agents to make good any loss
which accrued to the company through their neglect or
violation of the instructions given them, the condition
that they would fully perform their duties as agents was
broken when loss accrued under such circumstances and
was not made good, and the cause of action would not be
barred until five years from the time when loss to the
obligee resulted from their misconduct.

We recommend that the judginent be reversed and the
cause remanded with directions to overrule the demurrers.

BARNES and OLpHAM, CC., concur.

By the Court: For tlie reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded with directions to overrule the de-
murrers.

REVERSED AND REMANDED.

25
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ALMERIA IRRIGATION CANAL COMPANY, APPELLEE, V.
TzSCHUCK CANAL COMPANY ET AL., APPELLANTS.

FiLED JANUARY 21, 1903. No. 12,522,
Commissioner’s opinion, Department No. 3.

1. Contract: IRRIGATION COMPANIES: LIEN RESERVED. .\ contract
entered into between two irrigation companies by the terms of
which one company sells and conveys its canal to the other,
reserving a lien on the property sold as security for a balance
of the consideration vemaining unpaid, may, in default of the
payment of such consideration, be foreclosed as a mortgage.

i — —: PAYMENT IN WATER RIGUTS: FORECLOSURE
OF L1EN. The contract provided that that part of the considera-
tion secured by a lien on the property should be paid in water
rights issued to the vendor or to such party or parties as the
vendor should designate, and such latter-named parties were
also to have a lien on the property for their security. Held,
That on foreclosure of the contract and a sale of the property,
the lien of such parties would still continue as against the
purchascr at the foreclosure sale.

3. Purchasing Company: IRRIGATION CANAL. The purchasing com-
pany owned an irrigation canal constructed through the country
below the canal which it had purchased, and after the purchase
connected the two so that they became one system. Held, That
the lien reserved by the vendor company might, notwithstand-
ing this, be forecloscd and that part of the canal covered by
said lien sold.

4, Water Rights: PURcCiIASERS’ RicHTs. Parties owning water
rights purchased from the vendee company along the lower
part of the canal sought to intervene in the action. Held, That
they had no such right or interest in the foreclosure proceed-
ings as entitled them to do so.

AprprAL from the district court for Loup county. Ac-
tion for accounting and foreclosure under a contract, with
a prayer for general equitable relief. For judgment, see
opinion. Heard below before PAUL, J. Affirmed.

Bdward W. Simeral and A. S. Moon, for appellants.

Alphonso M. Robbins, contra.
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Durrrs, C.

This is an appeal from a decree entered by the district
court for Loup county declaring a contract entered into
between one of the appellants and appellee for the sale of
an irrigation canal a mortgage, ordering a foreclosure of
the same and a sale of the property described in the con-
tract. The appellants did not preserve the evidence taken
on the trial by a bill of exceptions, and we have nothing be-
fore us but a copy of the pleadings and the decree entered,
and can therefore only consider and determine whether
the decree is supported by the pleadings in the case.

The petition and the contract made between the parties
a copy of which is attached as an exhibit, are quite volu-
minous and we will endeavor to set out the subsiance of
each without copying the same at length. It is alleged in
the petition that the Almeria Irrigation Canal Company
is a corporation and that on June 17, 1897, it was the
owner and operator of an irrigation canal in Loup county
commencing at the point of diversion and connecting with
the North Loup river in the northwest quarter of section
24, township 22, range 20, and running thence southeast-
erly across certain lands which are particularly described R
that on said date it entered into a contract with the de-
fendant, which is also an irrigation company, for the sale
to the latter of said canal for the sum of $6,250, $1,000 of
which was paid in cash and the balance was to be paid in
wateror waterrights,either annualorperpetual; that these
rights were to be furnished by the defendant to the plain-
tiff, or to such parties and at such times as the plaintiff
might designate, and at prices which were agreed on and
set out in the contract; that for its security the plaintiff
should have a good and valid lien upon all the property
conveyed, which should not be impaired in any manner by
any incumbrance by the defendant company, and which
lien might be enforced in case of default made in the pay-
nient of the $5,250, in manner and form as provided
in the contract, by proceedings either at law or in
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equity, and the same lien and right to enforce the
same should extend to the holder of any water-right
certificates. The contract further provided that in order
to protect the security the defendant company would, until
payment in full of the consideration, keep said canal in a
good state of repair and not allow the same to go to waste,
etc. It is then alleged that the defendant company has
made default in performing the contract according to its
terms, and instances of failure to furnish water and water
rights and to keep the canal in repair and good condition
are recited. It is claimed that there is still unpaid on
the contract the sum of $4,663.12, for which a decree was
asked and allowed by the court.

We have no doubt that this centraet, which speciallv
reserves a lien in favor of the plaintiff, may be foreclosed
by proceedings in equity upon default in payment, and
that when such defanlt occurs the payments should be
treated as a money demand for the purpose of foreclosure
proceedings. It will be noticed that by the terms of the
contract the water rights, in which the %5,250 still due
upon the contract was te be paid, were to he issued to the
plaintiff or to such parties as the plaintitf might designate.
The petition discloses that certain water-right certificates
were, at the request of the plaintiff, issued to certain par-
ties living along the line of the canal, and it is insisted
that the righ{s of these parties and of other parties hold-
ing water rights owning land further south than this
canal extended, but aleng the line of a ¢anal connecting
with it and constructed by the defendant, who sought
to intervene in the action, were not protected by the court
in its decree.

We will hereafter notice the case made by the parties
seeking to intervenc in the action, and now dispose of the
claim made that the decree is faulty in not protecting the
interest of the parties who held water rights issued to
them at the instance of the plaintiff and in part payvment
of the consideration named in the contract. These parties,
by the express terms of the contract, held a lien on the
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canal for their protection. This lien was given them by
the contract which was being foreclosed and it was not
sought in this action to cut off or in anywise affect this
lien. If the plaintiff should become the purchaser of the
canal on a sale made to satisfy the decice, we think on
equitable principles it would be compelled to recognize
this lien, which is given by the very instrument on a
foreclosure of which it obtains title, and no third party
purchasing at the sale could acquire a better right than
could the plaintiff itself. The foundation of the title of
a purchaser at the foreclosure sale is the instrument
which gives these parties a lien on the canal for their
protection, and until that lien is divested by some pro-
ceeding in which they are made parties iheir rights can
not be affected.

It seems from the matters disclosed by the record and
by the briefs of counsel, that prior to the making of this
contract between the parties the Tzschuck Canal Com-
pany had commenced and partially completed a canal
which Iay south and east of the one sold to it by the
plaintiﬁ"} that this canal was originally intended to par
allel the plaintiff’s, and to connect with the Loup river
at or near the point where plaintiff’s ditch did or was
to connect with that river. There was apparently some
trouble between the two companies over the right to take
water from the river, and this may have been the occasion
of the sale and contract. The plaintiff’s canal is about
eleven miles in length, and after the sale the defendant
company made a connection between the one which it was
constructing and the one purchased from the plaintiff,
thus forming a ditch some thirty-three miles in length,
the part constructed by the plaintiff being, as before
stated, about eleven miles in length, while the part con-
structed by the defendant is about twenty-two miles in
length. Several parties living along the line of that part
of the ditch constructed by the defendant company, had
purchased water rights from the defendant, and these
parties sought to intervene in the action and filed peti-



294 NEBRASKA REPOR'TS. [VoL. 67

Almeria Irrigation Canal Co. v. Tzschuck Canal Co.

tions setting up the facts and showing to the court that
the whele water supply on which they must depend came
from the Loup river through that part of the ecanal
constructed by the plainiiff, and that to foreclose the lien
claimed by the plaintiff and sell that part of the canal cov-
ered by the lien would in effect destroy the use of the
larger part of the canal. An estoppel as against the plain
tiff to enforce its lien was also claimed on the ground that
at the time of making the sale the plaintiff knew that the
defendant company had expended a large sum of money in
constructing its ditch and had sold a large number of
water rights, and that by making the sale and allowing
the two canals to become connected and consolidated, the
plaintiff had inplicitly agreed that those parties living
adjacent to that part of the canal constructed by the de-
fendant company should have at all times free flowage of
water through the part so sold. The court sustained a
demurrer to these intervening petitions and this is al-
leged as error.

We do not think that the intervenmers have any cause
of complaint from the action of the court. If ¥t were to
ke conceded that an implied agreement of the kind asserted
by the interveners could be read into a written contract
plain and express in all its terms, there is still no reason
to believe that the plaintiff or any other purchaser at the
foreclosure sale would refuse to carry it into full effect.
Until the parties have been wronged, until their
rights are invaded, they have no cause for complaint and
no cause to trouble the court or the other parties to the

*suit with matters which are not at present a grievance and
may never grow into a legal cause of complaint.

The appellants insist that instead of foreclosing its lien
and selling the property the plaintiff should apply for a
receiver to take charge of the property, repair the same
and put it in operation, such receiver to carry out the con-
tract according to its terms. It is also urged that by the
purchase of the canal constructed by the plaintiff, that
vanal and the one made by the defendant became con-
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solidated and must now be regarded as a unit, no part of
which ean be separately sold and allowed to pass into the
control of a party who might attempt to operate it inde-
pendently of the part not sold; that the public interest re-
quires the canal to be operated as a whole and not di-
vided in sections, each independent of the other. This
question has arisen in cases where a railroad company has
executed separate mortgages on distinet divisions of its
line to separate parties. In such case, where the wholc
line is covered by the separate mortgages and all the
mortgagees ask a foreclosure of their lien, and the cir-
cumstances of the case satisfy the court that a sale of the
whole property as a unit will be most beneficial to all
concerned, then the road is ordercd sold as a whole and
the fund divided among the several parties. Judge
Bradley, in Campbell v, Tezas & N. 0. R. Co., 2 Wood [U.
8. C. C.] 263, 269, a case where different divisions of a rail-
road were mortgaged to separate parties, remarked : “Cases
often occur when a sale of the property out and out and a
subsequent adjustment of claims upon the fund is the only
just method which can be pursued. But whenever a spe-
cific property on which a separate incumbrance exists can
be sold separately, without injury or sacrifice of that or
other property, it ought to be thus sold, so as to secure
to every incumbrancer, if practicable, the right of pro-
tecting his security without involving himself in onerous
engagements, or being subjected to omerous conditions,
and if a decree is made in plain disregard of this rule, I
think it ought to be corrected.” In the same paragraph of
the opinion he says: “It seems to me, however, to
be very material to a party holding a first incumbrance on
property, not to be deprived of the right of bidding that
property up to the amount of his claim. This he can not
do when the property is sold together with other property,
or when his right to priority is left in dispute.” In the
present case but one section of the canal was incumbered,
" and that alone is the only part which the court could
affect by its decree. We know of no way open to the court
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to sell the whole canal, and we know of no legal principle
which can be invoked to change the contract made by the
parties themselves or to prevent its enforcenent.

Section 47, article 2, chapter 93¢, Compiled Statutes of
1901 (Annotated S fdtutm, see. 6801), in our opinion, is a
clear graut of power to make the mortgage in question, and
being a legal mortgage, it should be enforced in the usual
and ordinary way. .\s irrigation canals are made works
of internal improvement, they are subject to public control
and legislation the same as other works of that nature,
and the rights of those parties owning land covered by the
lower part of this eanal, if not recognized by the purchaser
of that portion ordered sold by the decree, can in future
proceedings for that purpose be fully protected.

We recommend the affirmance of the decree.

AMES and ALBERT, CC., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, the decree appealed from is
AFFIRMED.

HENRY A. PIERCE ET AL. V. ALICE E. ATWO0OD.
FILED JANUARY 21, 1903. No. 12,900.
Commissioner’s opinion, Department No. 3.

Mortgages: FORECLOSURE: TFirsT LIEN: SEcOND LieN: MOTION FOR
ResTITUTION. Pierce and Mrs. Cotterell, each holding a mort-
gage on the property of Mrs. Atwood, foreclosed their mort-
gages; the decree awarding Pierce a first lien on the property
and Mrs. Cotterell the second lien. Pending an appeal to this
court taken by Mrs. Atwood, the property was sold, and the
proceeds of the sale, after satisfying the costs, were paid to the
mortgagees. The amount was sufficient to satisfy the claim of
Pierce, but not that of Mrs. Cotterell. This eourt reversed the
decree of the district court so far as it awarded Pierce a lien
on the property, holding that his mortgage could not be en-
forced against it, and affirmed the decree so far as it awarded
a lien to Mrs. Cotterell. After this Mrs. Atwood filed a motion
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in the district court to compel Pierce to make restitution of the
money paid to him. Mrs. Cotterell also appeared and made
claim to the fund to the extent that her elaim was unpaid. The
district court ordered the whole amount paid to Mrs. Atwood.
Held, That this was crror and that Mrs. Cotterell was entitled
to sufficient of the fund to satisfy her decree.

IError from the district court for Dodge county. Ac-
tion to foreclose mortgage, brought by Pierce against de-
fendant in error. Cross-petition by Cotterell. See opinion.
Judgment awarding money received by plaintiff to defend-
ant. Both Pierce and Cotterell bring error. Tried below
before HOLLENBECK, J. Reverscd. '

Courtright & Sidncer, for plaintiffs in error.
FEnos F. Gray, contra.

Durrig, C.

Henry A. Pierce and FEmeline L. Cotterell, the plain-
tiffs in error, each held a mortgage on premises owned by
Mrs. Atwood. Pierce commenced foreclosure proceedings
and Mrs. Cotterell filed a cross-petition asking a fore-
closure of her mortgage. A decree was entered foreclos-
ing both mortgages; Pierce being found entitled to a first
lien and Mrs. Cotterell to a second lien. Mrs. Atwood ap-
pealed. Pending the appeal the building on the property
was damaged by fire and the court required an increased
supersedeas bond, which Mrs. Atwood failed to give. There-
upon the property was sold and the proceeds disposed
of in the following manner: (1) To the payment of the
costs; (2) to the payment of the amount found due Pierce
upon his mortgage; (3) to the payment of the amount
found due Mrs. Cotterell on her mortgage. The proceeds
of the sale paid the costs and the Pierce mortgage, but
were insufficient to pay the full amount due upon Mrs.
- Cotterell’s claim. On the appeal this court reversed the
decree of the district court so far as the Pierce mortgage
was concerned, holding that his mortgage could not be
enforced against the property, and affirmed the decree as
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to Mrs. Cotterell’s mortgage. See Pierce v. Atwood, 64
Nebr, 92, Upon the case being remanded, Mrs! Atwood
filed a wotion for restitution, claiming that the entire
amount received by Pierce should Dbe returned to her.
Mrs. Cotterell intervened, claiming sufficient of the
amount in Pierce’s hands to satisfy her decree. Pierce
does not deny that he should make restitution of the
amount received by him, but he asked to be allowed to pay
the amount into court and to be discharged, leaving Mrs.
Atwood and Mrs. Cotterell to scttle between themselves
their right to the fund. The court vefused to allow Pierce
to pay the fund into court and to be discharged, and made
an order requiring him to pay to Mrs. Atwood the full
amount reccived by him on a sale of the mortgaged
premises. Ifrom this order Pierce and Mrs. Cotterell have
taken error to this court.

Upon the reversal of a judgment, the party procuring
such reversal is entitled to restitution to the extent that
he has been damaged by the error of the court. That Mrs.
Atwood is entitled to restitution, is not denied by any of
the interested parties; but the extent to which restitution
should be made to her is the matter in dispute. If the dis-
trict court had refused to recognize Pierce's mortgage as
a lien upon Mrs. Atwood’s property, then Mrs. Cotterell’s
mortgage would stand as a first lien thereon and the pro-
ceeds of the sale would have been paid to her to the full
extent of her lien. To the extent that her lien remained
unpaid, she, instead of Mrs. Atwood, is entitled to the
fund in Pierce's hands. Mrs. Atwood is only entitled to
such part of the fund paid to Pierce as may remain after
satisfying Mrs. Cotterell’'s decree. To that extent only
has she been damaged by the error of the district couri.
That is all she would have received from the proceeds of
the sale had the district court committed no error, and
she can not claim restitution bevond the amount to which
she has been damaged.

In Ranck v. Becker, 13 Serg. & R. [Pa.], 41, it was held
that where the defendant’s land had been sold under a
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reversed judgment, but was bound also by several judg-
ments subsequent in date, justice required that the younger
judgments, which were liens, should be protected upon the
reversal of the older judgments; and accordingly the court,
while ordering restitution, directed the restored money to
be brought into court, after which it was to be applied to
the discharge of all liens on the defendant’s land accord-
ing to their legal priority, and then the remainder, if any,
paid to the defendant. This was what should have been
done in this case. The money in Pierce’s hands was the
proceeds of a sale of property upon which Mrs. Cotterell
had a mortgage which had been foreclosed and the amount
unsatisfied. Her right to this fund to the extent of her
unpaid lien can not be questioned.

The rule of the Pennsylvania court is the just and equi-
table one, and we recommend that the order complained of
be reversed and the case remanded to the district court
with directions to proceed in accordance with this opinion.

AMES and Arpert, CC., concur.

By the Court: Ifor the reasons stated in the foregoing
opinion, the order complained of is reversed and the case
remanded to the distriet court with directions to proceed in
accordance with this opinion.

REVERSED AND REMANDED.

MARY A. LANGAN ET AL. V. THOMAS WHALEN ET AL.
FILED JANUARY 21, 1903. No. 12,509.
Commissioner’s opinion, Department No. 3.

1. Dedication of Private Property to Public Use: EvIDENCE. The
allegation that private property has been dedicated to a public
use, can only be established from declarations or circumstances
showing that the owner intended to make the donation in
gquestion.
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2. Highway: Estorrer: DrMAND FOR DAMAGES. A person is not
estopped to deny the existence of a lawful public road by the
fact that he demanded damnages on account of the taking of his
land therefor, which demand was wholly ignored by the public
board authorized by law to ascertain such damages.

3. Intention: DIsPUTED AND AMBIGUOUS CIRCUMSTANCES: JURY. When
the intention of a party is to be ascertained from disputed or
ambignous circumstances, the necessary inferences to be drawn
are for the determination of the jury.

Error from the district court for Hall county. Action
in ejectment. Plea of highway. Tried below before
MuNN, J. Reversed.

Othman A. Abbott, for plaintiffs in error.

Charles G. Ryan, O. M. Quackenbush and Leo Cleary,
contra.

Awmes, C.

Plaintiff in error Mary Langan owns a tract of land ly-
ing within what are now the corporate limits of the village
of Wood River. Crossing the tract at about the middle is a
strip called by the parties a “turning row”; that is, a
strip of unplowed ground lying between plowed fields on
each side, and upon which the teams used in cultivating the
fields are turned arcund. Since the beginning of 1882, if
not longer, this strip has been used by the public contin
uously, to some extent, as a roadway, and in May of that
year proceedings were begun by the county board for the
establishment of a highway including it, but were carriced
no further than the making of a survey and staking out
the road. At that time the plaintiff in error Thomas Lan-
gan, the owner of the land, gave to the county clerk, for
filing, a claim for compensation in the sum of $200. This
claim, however, did not find its way to the commissioners’
records and the road was declaved established, but in Oc-
tober of the same year the premises were included in the
village corporation and the further prosecution of the pro-
ceedings was abandoned. Afterwards Langan, having as-
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certained that jurisdiction of the matter had passed to the
village board, made several ineffectual demands of that
body for the pavment of the compensation he required, but
whether he ever succeeeded in filing a formal demand
therefor with the village clerk is not certain. At all events,
bis wishes in this respect remained unsatisfied and he re-
peatedly protested to the officials of the village, and to in-
dividuals, against the use of the strip as a public road until
his damages should be paid. In harmony with this protest,
he forbade the village authorities to improve or repair the
passageway, and built and maintained for more than ten
years a fence along the centre of what would have been
the public road as attempted to be established by the county
board. In August, 1899, he built a fence across the strip
for the purpose of keeping off intruders, and the village
authorities tore it down and took possession of the ground
as a public highway. The premises are a homestead, and
Thomas and his wife, Mary A., began this action in ejecl-
ment to reecover possession. Upon proof of substantially
the above-recited facts, which are not in dispute, the court
instructed the jury to return a verdict for the defendant.

This proceeding is for the reversal of a judgment en-
tered upon the verdict. The principal contentions in sup-
port of the judgment are, first, that the conduct of Thomas
Langan, especially his filing, as it is insisted, of one claim
for damages with the county board, and of three others
“with the village trustees, amounted to a dedication of the
ground to -the public as a highway. The impression the
circumstances make upon our own minds is exactly the
contrary. The filing of the c¢laims, if any were filed, shows
a willingness on his part that his land should be ap-
propriated for public use, provided and upon condition.
that be should be compensated therefor as prescribed by
the constitution and statutes of the state; but otherwise
not. In other words, his state of mind, as indicated by his
own conduct, was not that of one who intends to dedicate,
in the sense of to donate, give, bestow without compensa-
tion, but of one who was persistent in making it known
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that he did not entertain any such intention or purpose.
As is said by the court in Forbes v. Balenseifer, 74 111., 183
“In all [such] cases it must appear from declarations or
convineing circumstances that the owner intended to dedi-
cate the use of the land to the public.” Evidence of such in.
tention is, we think, wholly absent from this record. But it
is insisted by defendant that by filing his claims for dam-
ages the plaintiff, in effect, began an action for the recov-
ery of compensation, and is therefore estopped to deny the
existence of the road, under the authority of Hawwver v.
City of Omaha, 52 Nebr., 734. Whether he did file any
such claims is a disputed question, which, if material,
should have been left to the jury. But the claims, in any
event, having been ignored by the public boards, we think
the filing of them is immaterial, except as negativing the
idea that Langan intended to donate the ground. The
constitutional guaranty against the taking or damaging
-f private property for public use without just compensa-
tion, would be of but little practical protection if it were
held to be satisfied by the course said to have been followed
in this case. The contention of the defendant amounts to
saying that a man waives his rights by the very act of
demanding them. Doubtless, if a sum as damages, how-
ever inadequate, had been assessed and allowed to him
in the manner prescribed by law, he would have had to be
content with accepting it or prosecuting an appeal. But
to say that to deny or ignore his rights altogether de-
prives him of any suitable remedy at law or in equity for
the protection of his possession, would be to annul the
constitution.

It is recommended that the judgment of the district
court be reversed and a new trial granted.

Durrie and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and a new trial granted.

REVERSED.
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Bankers’ Union of the World v. Schwerin,

BANKERY’ UNION OF THE WORLD V. OTT0 C. SCHWERIN.
FILED JANUARY 21, 1903. No. 12,540.
Commissioner’s opinion, Department No. 3.

1. Falsus in Uno, Falsus in Omnibus: QUESTION FOR JURY. The
questions whether a witness has in the course of his examina-
tion wilfully and intentionally testified falsely, and if so, what
effect that fact should have upon the credibility of his other
testimony, are, under proper instructions by the court, ex-
clusively for the determination of the jury.

2. Conflicting Evidence. An inquiry of fact decided by a jury from
conflicting evidence will not be examined upon error by this
court.

ERrRrOR from the district court for Douglas county. The
case is stated in the opinion. Tried below before BAXTER,
J. Affirmed.

Weaver & Giller, for plaintiff in error.
C. W. De Lamatre, conira.

Awmss, C.

This is an action upon a policy or contract of accident
insurance. The insured lost the sight of one eye. He
made the usual proof of loss, in which he said that the
cause of the injury was unknown. Afterwards he brought
this action, alleging that his blindness was caused by an ac-
cident. On the trial he testified that the accident happened
while he was taking up or digeing out some trees on the
26th day of April, 1900, the injury being the result of one
of the trees having fallen upon him. The testimony of a
physician was introduced, which tended to show that he
treated the plaintiff’s eye on the 4th day of April, be-
fore he became engaged in the occupation mentioned, and
there were other circumstances which tended somewhat to
discredit the testimony of the plaintiff in this particular.
The case was submitted to the jury upon instructions

SyNabus by court; catch-words by editor.
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which, if they are in the record, are not complained of in
the brief of plaintiff in error, and a verdict was returned
for the plaintitf below. This proceeding is prosecuted to
reverse a judgment upon the verdict.

It may be true, as the plaintiff in errvor contends, that
from the evidence contained in the record “it is impossiblc
to say what caused this injury,” and it certainly is true,
as it further says, that “the burden of proof was upon the
insured to show that his injury resulted from an acci-
dental cause,” but it is not complained that the jury were
not properly instructed as to the burden of proof, and the
weight and credibility of testimony are within their ex-
clusive province for determination. It everv day occurs
that the decisive facts in lawsnits can not be proved with
certainty, or by positive evidence, or beyond a more or
less satisfactory degree of probability. It was to decide
upon the decree of probability and to choose the prefer-
able inference that the institution of jury trials was es-
tablished. Again, the plaintiff in error urges that the
right of recovery is almost selely dependent upon the tes-
timony of the insured, that the vecord conviets him of
falsehood, and that. therefore, his testimony should he
wholly excluded under the maxim, Falsus in uno, falsus
in omnibus.¥ The chjection is not, however, so coneclusive
as counsel seem to think. In the first place, the question
whether the witness was guilty of an intentional false-
hood affecting his credibility was for the jury and not for
the court to answer; and in the second place, if he were
so guilty, it was for the jury to say in what degree his
guilt impaired his credibility. It is undoubtedly true
that if the jury were convinced that the witness had in the
course of his examination been guilty of a willful falselhiood,
they were at liberty to reject his entire testimony, but
they were not bound so to do; or, in other words, it was
not competent for the trial court, nor is it for this court,
to strike his cntire testimony from the record in consider-
ing the question whether the verdict is sustained by suffi-

* Stoppert v. Nierle, 45 Nebr., 105,
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cient evidence. It is not complained that the trial judge
neglected or refused to give any requested instructions
touching the credibility of the witness, and he thereforc
can not be charged with error in this respect. Counsei
point out no specific error in the record, nor do they con-
tend that there was not a conflict of evidence with respect
to the cause of the injury. They merely disagree. with the
jury as to the conclusion to be drawn from the evidence,
and as to the weight of the testimony and the credibility
of witnesses. It has been decided in a multitude of cases
that these are questions with which, in suits at law, this
court is incompetent to deal. ’

It is recommended that the judgment of the district
court be affirmed.

Durriz and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

ReLiance Trusr CoMPANY v. H. A, ATHERTON,*
FIiLED JANUARY 21, 1903. No. 12,350.
Commissioner’s opinion, Department No. 3.

1. Statute of Limitations: DATE or ISSUANCE OF SUMMONS: SERVICE
oF SuymmoONSs. An action is not deemed commenced, within the
meaning of the statute of limitations, at the date of the issu-
ance of a summons, unless such summons is served on the de-
fendant.

VOLUNTARY APPEARANCE: DATE OF COMMENCEMENT
OF ACTION. Where a summons is issued, but not served, and the
defendant enters a voluntary appearance, the commencement
of the action, within the meaning of such statute, dates from
the entry of such appearance.

Error from the district court for Fillmore county.
Action in county court upon a coupon note; special ap-

Syllabus I'y court; catch-words by editor.
* Opinion denying rehearing, page 309, post.

26
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pearance sustained. General appearance; plea of the stat-
-ute of limitations; judgment for plaintiff. Irror to dis-
trict court, assigning (1) overruling of demurrer to
plaintitf’s petition; (2) overruling certain ohjections.
Heard below before Stupns, J. Judgment below affirmed.
Affirmed.

George B. France and Arthur G. Wray, for plaintiff in
€rTor.

F. B. Donisthorpe, contra.

ALBERT, C.

For the sake of brevity and clearness we shall eall the
plaintift in error the plaintiff, and the defendant in error
the defendant, as we may have occasion to refer to them
in what follows.

On the 1st day of September, 1900, the plaintiff filed a
petition in the county court asking judgment against the
defendant and another in the sum of $108.95 on a promis-
sory note and interest coupons, hoth dated September 1,
1890, and both due and payable September 1, 1895. The
petition shows on its face that the debt had been secured
hv a real estate morigage, of even date with the note, and
that such mortgage had been foreclosed and the net pro-
ceeds credited on the principal note September 6, 1899. A
summons issued for the defendants in that action on the
date of the filing of the petition, and was returned on the
27th day of September, 1900. The officer’s return thereto,
omitting the venue, signature and statement of costs, is
as follows: “I hereby certify that on the 27th day of Sep-
tember, 1900, I served the within writ of summons on the
within named H. A. Atherton [the defendant] by deliver-
ing at residence a true copy of this summons with all the
indorsements thereon as required by law. Austin M
Atherton [the other defendant] not in said county.” On
the date of the return of the summons the defendant
entered a special appearance in the case and objected to
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the jurisdiction of the court on the ground that “no sum-
mons as required by law had been served on him.” The
objection was sustained, whereupon, on the same day,
namely, September 27, 1900, the parties, in open court,
agreed to a continuance of the case, and no further attempt
at service on the defendant was made. Afterward, the
defendant demurred to the petition on the grounds that
the court had no jurisdiction of the subject-matter, and
that the facts stated in the petition were insufficient (o
constitute a cause of action. The demurrer was overruled ;
the defendant then answered, relying on the statute of
limitations as a defense. Upon a trial of the issues, the
court found for the plaintiff and gave judgment accord-
ingly. The defendant prosecuted error to the district
court, where the judgment of the county court was reversed
and the case dismissed. T'rom the judgment of the district
court the plaintiff brings the case here by petition in error.

Counsel have not confined themselves in their argunment
strictly to the record, and we can not undertake to follow
them further than their arguments are drawn from the
record presented to this court.

The principal question in this case, is whether the county
court erred in overruling the demurrer to the petition, and
that question depends on whether it appears on the face of
the petition that the cause of action was barred by the
statute of limitations. The note and coupon, as before
stated, both became due and payable on the 1st day of
September, 1895. The statute of limitations, therefore,
unless interrupted in some way, would have run against
the cause of action not later than the 5th day of September,
1900. There is nothing on the face of the petition to show
that the running of the statute had ever been interrupted.
It is true there is a credit indorsed on the principal note,
but the language of the indorsement and of the petition
show that it was not a voluntary payment on the part of
the defendant; merely a payvment made by indorsing the
proceeds of a sale of the property by legal process. A
payment thus made does not interrupt the running of the
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statute. That being true, the cause of action was barred
after September 5, 1900, and the question now arises, when
was the action commenced in the county court?

Section 19 of the Code of Civil Procedure, which is a
part of the statute of limitations, is as follows: ‘“An
action shall be deemed commenced, within the meaning of
this title, as to the defendant, at the date of the summons
which is served on him; where service by publication is
proper, the action shall be deemed commenced at the date
of the first publication, which publication shall be regu-
larly made.” It will be observed that the mere filing of a
petition and the issuance of a summons is not the com-
mencement of an action, within the meaning of the section
just quoted. The summons issued must be the summons
which is actually served on the defendant. In the present
case the record fails to show that the summons issued on
the 1st day of September, 1900, which is the only summons
issued in the case, was served on the defendant. The re-
turn of the officer is wholly insufficient to show such
service. It merely recites that the summons was served
“by delivering at residence a true copy of the summons
with all the.indorsements thereon.” It does not show at
whose residence the copy was left; and even if it should
be claimed that the residence of the defendant is implied,
—an implication which we deem wholly unwarranted,—it
is still open to the objection that the statute in regard to
substituted service is not satisfied by leaving the copy of
“the summons at the residence of the defendant. It must
be left at his usual place of residence in the county. No
attempt was made, so far as the record shows, to amend the
return of the officer; and the county court, when its juris-
diction was assailed, properly held that it had no juris-
diction over the person of the defendant. I'rom these facis
but one inference can be drawn, and that is that the sum-
mons issued on the 1st day of September, 1900, was never
served on the defendant, and therefore is not the summons
contemplated by section 19, supra. Therefore the appear-
“ance of the defendant, after the ruling of the court on his
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objection urged in his special appearance, was purely
voluntary. Had the defendant refused to enter a volun-
tary appearance, the plaintiff, in order to give the court
jurisdiction, would have been compelled to have an alias
summons issue, which would have been issued too late to
prevent the running of the statute. The entry of a volun-
tary appearance was not a waiver of the past omission to
have service on the defendant, but was a waiver of a
present right to insist on the issuance and service of an
alias summons, and should not be held to place the defend-
ant in any worse position than he would have occupicd
had he awaited the issuance and service of an alias sum-
mons. In our opinion, therefore, the action was not com-
menced, within the meaning of the statute of limitations,
until the defendant entered a general appearance, which
was after the cause of action was barred. The overruling
of the demurrer to the petition by the county court was
error, and justifies the judgment of reversal in the district
court.

It is therefore recommended that the judgment of the
district court be affirmed.

Durrie and AmEs, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

The following opinion, denying a motion for rehearing,
was filed July 3, 1903:

ALBERT, C.

An opinion was filed in this case at the present term,
which is reported on page 305, ante. A motion for re-
hearing has been filed in which a vigorous assault is made
on a proposition contained in the opinion to the effect that
a return showing service of a summons by leaving a copy
at the residence of the defendant does not satisfy the
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statute requiring a copy to be left at his usual place of
residence. But the question is not necessarily involved
in this case; hence the opinion is to that extent dictum.
By the return in this case it is left uncertain to whom, and
at whose residence, the copy was delivered. The legality
of the service was put in issue by the objections of the
defendant to the jurisdiction of the court. The couri
sustained those objections, and it was thereby established
as one of the facts in the case that there had been no legal
service of the summons issued September 1, 1900. Con-
sequently, it is true, as stated in the fornier opinion, that
the appearance of the defendant in the case after his
objections were sustained was voluntary.

We do not overlook the fact that the court, in passing
on the merits of the case, found that “the summons
served on the defendant herein was delivered to the sheriff
for service September 27, 1900.” The phrase “served on the
defendant” is not to be taken as a finding that there had
been due and legal service thercof, thereby vacating the
order of the justice sustaining the objections to his juris-
dicticn, but rather as a means of identifying the summons
to which he referred. No motion was made to amend the
return to the summons; timely objections were lodged
against the service, which were properly sustained by the
justice; there is no record of any other service. We must
therefore hold, as herctofore, that the general appearance
of the defendant was voluntary, and was the comimence-
ment of the action within the meaning of the statute of
limitations. As such appearance was entered wmore than
five vears after the cause of action had accrued, the claim
wias barred when the action was commenced.

Complaint is made in the motion that it is held in the
opinion as a matter of law that the payment relied upon to
interrupt the running of the statute was not voluntary. The
question arose on a demurrer to the petition. The peti-
tion does not allege a payment, but merely that the note
bears an indorsement of a credit of the proceeds of a fore-
closure sale. Under such circumstances the question pre-
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sented is one of law, namely, whether such a credit is a
voluntary payment within the meaning of the statute of
limitations. The court has held that it is not. Moffitt v.
Carr, 48 Nebr., 403.

It is recommended that the motion for rehearing be
denied.

Durrik and AMES, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, the motion is denied.
MOTION DENIED.

HENRY B. SHULL ET AL. V. JOEN BARTON ET AL.
FIiLED JANUARY 21, 1903. No. 12,682.
Commissioner’s opinion, Department No. 3.

Attachment: REPLEVIN: SFEIZURE. Where property is attached at
the suit of creditors bringing separate actions, and such prop-
erty is taken from the sheriff on a writ of replevin issued at
the suit of a third party, to whom the property is delivered after
the statutory bond is given and approved, and a part of the at-
taching creditors, while the action in replevin is pending and
undetermined, cause the same property, in the same condition
and of the same value, to be taken by the sheriff on exccution
for the debts for which they had attached it, such seizure on
execution is a complete defense, as to all the attaching
creditors, in an action on the official bond of the officer serving
the writ of replevin, for mnegligently approving an insufficient
replevin bond.

Error from the district court for Saline county. Case
stated in syllabus. Tried below before Stupns, J. Re-
versed.

Fayette 1. Foss, A. S. Sands, John D. Popc, Ben V.
Kohout and R. D. Brown, for plaintiffs in error.

George H. Hastings, Tibbets Bros., Morey & Anderson,
contra.
Syllabus by court; catch-words by editor.
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AvBERT, C.

This case is before this court for the fourth time. The
first opinion is reported under the present title in 56 Nebr.,
716. A relhearing was granted and the opinion on rehear-
ing appears in 58 Nebr.,, 741, After a second trial in
the district conrt the cause again reached this court, under
the title of Barton v. Shull, and the third opinion is re-
ported in 62 Nebr., 570. The facts sufficiently appear in
those opinions. The last trial in the district court re-
sulted in a verdict and judgment in favor of the sheriff
and those of the attaching creditors on whose judgments
no executions were issued and levied on the property, and
in favor of the defendants as to the rest of such creditors.
The defendants bring error.

The principal question, and one which we regard de-
cisive of this case, is whether the subsequent seizure by the
sheriff, under execution, of the same goods, in the same
condition and of the same value as when taken by the
coroner under the writ of replevin, constitute a complete
defense, not only as to the plantiffs whose executions were
thus levied on the property, but as to all of the plaintiffs.
This question has already been before this court, on the
former bearings of this case, .

In the first opinion filed in this case, the court lays
down this rule: “Where a creditor attaches personal pro-
perty as that of his debtor, and it is taken in replevin from
the sheriff and delivered to the claimant, the statutory
bond being given and approved, and the creditor, pending
the replevin suit, causes the same property to be taken ou
exccution for the same debt for which he had attached it,
such seizure of the property on execution is a defense for
the coroner in a suit against him by the creditor for negli-
gently approving an insufficient replevin bond.”

A rehearing was granted after that opinion was filed,
and NorvaLr, J., who prepared the opinion on rehearing,
after quoting the rule above stated, uses this language
(p. 746) : “The retaking of the identical property by the
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sheriff under the executions might or might not be a com-
petent defense in favor of the coromner for the approval
-of an insufficient bond. If the chattels were in the same
condition and of the same value as at the time the same
were seized under the replevin writ, the defense would be
complete; otherwise it would not be. The taking of the
property by the sheriff would constitute a defense pro
tanto, and we erred in holding in the former hearing that
the levy of these executions defeated a recovery in the
present action.”

In the third opinion, HoLcoMe,J.,speaking for the court,
says (p. 582) : “The defendant, by virtue of his attachment
writ, had a special property which he could enforce when
he obtained his judgment in the replevin action. Instead
of enforcing this right when judgment was obtained in the
main case and in the replevin action, an execution is issued
and levied on the same property, by which he.gains posses-
sion of the same property lost in the replevin action.  This
practically works an abandonment or waiver of the attach-
ment lien for the purpose of enforcing the execution. e
obtains possession of the same property and the conditions
of the replevin undertaking are presumably good and alto-
gether sufficient to indemnify and save him harmless. The
office of the replevin undertaking is to take, in a limited
sense, the place of the property replevied and protect the
person from whom taken either by a return of the property
or the payment of its value with interest. Now, the sheriff,
having regained possession of the property first replevied,
or such of it as he in fact seized under the executions issued
for the benefit of the same attaching creditors, has accom-
plished all that he can rightfully demand of the sureties
on the replevin bond and has no cause of complaint against
them so far as a return of such property is concerned, nor
can he complain in that respect of the approving officer
who approved the undertaking. If the property is again
taken from him, then the law furnishes him an adequate
remedy on the bond which must be given before he can
rightfully be deprived of its possession. He has the full
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benefit of the property which the undertaking, alleged to
be insufticient and negligently taken, provides shall be re-
turned to him, in the possession of the property itself or
the execution of another underiaking for its return to him
in case a return is adjudged in his favor. While the multi-
plicity of suits is net to be commended, but rather con-
demned, the sheri:? ix not in a position to take advantage of
this abnormal state of affairs. He was not. content to rest
on the lien obtained by the levy of the aitachment writ but
seeks also to obtain a lien on part of the same property by
the levy of an execution for the purpose of satisfying the
same obligation. We are, therefore, of the opinion that,
notwithstanding the retaking of the property by the sheritt
by the second replevin action, to the extent that he re-
gained possession of the same property in as good condi-
tion and of equal value which was taken from him by the
replevin writ drst levied, and for the return of which the
insufficient replevin bond was given, this constitutes a
defense pro tanto in favor of the coroner in an action on his
official bond for approving an insufficient replevin under-
taking.”

The language quoted, to our minds, admits of but one
construction, and that is that the subsequent seizure of the
same property by the sheriff on the executions, when it
was in the same condition and of the same value as when
taken from him by the coroner on the first writ of replevin,
is a complete defense to this action, not only as to such of
the creditors whose execitions were levied on the property,
but as to all of theu.  And this would appear to be right
on principle. the lien of the attachments was not
divested by the seizure of the property by the coroner
under the writ of replevin, nor by its delivery to the plain-
tiffs in that action. When the sheriff regained possession
of the property, such of the attachment liens as had not
been abandoned by the levy of executions were still in
force, and a part of the measure of the sheriff’s then in-
terest in the property. In the second action in replevin
those liens might have been interposed as a legitimate
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defense pro tanto. Whether they were thus interposed does
not appear. IIad not the possession of the sheriff been dis-
turbed by the second writ of replevin, it would have heen
his duty to hold the property not only for the satisfaction
of the amount of the executions, but for the amount of
the attachment liens as well. To hold otherwise would be
to say that he would be obliged to sell under the execu-
tions, and then return the residue of the property, if any,
to the plaintiffs in replevin, and then proceed to enforce a
return of such residue, in case a return could be had, by
means of an execution issued on his judgment in replevin.
This would not ouly involve useless circuity of procedure,
but would render it well-nigh, if not wholly, impossible
to adjust the equities between the several creditors, It ap-
pears, then, that by the subsequent seizure of the same pro-
perty the sheriff was placed in the same position, so far as
the attachment liens are concerned, as that he would have
occupiced had the judgment in replevin for a return of the
property been formally executed. That the property was
again taken from him in another action of replevin, is
wholly immaterial. All his interest in the properiy at the
time it was thus taken, including the attachment liens, was
or might have been litigated in such second action, which
also resulted in a judgment in his favor. That judgment
is the measure of his interest in the properiy when it was
taken from him the second time, and its enforcement is
the measure of the relief to which he and the creditors for
whom he acted are entitled.

The former opinions left but one question of fact in the
case, namely, whether the property seized by the sheriff
under the executions was the identical property, in the
same condition and of the same value, as that taken from
him under the first writ of replevin. That question is con-
clusively answered in the affirmative by the record now
presented. Thus answered, it is a complete defense to this
action as to all of the plaintiffs, and there appears nothing
left to litigate in this case. For that reason, it is unneces-
sary to discuss the other questions argued by counsel.
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It is recommended that the judgment of the district
court be reversed, and the cause remanded for further
proceedings according to law.

Durrie and AMmis, CC., concur.

By the Court: Tor the reasons stated in the foregoing
opinion, the judgment of the distriet court is reversed and
the cause remanded for further proceedings according to
law.

REVERSED AND REMANDED.

MARY A. MCKEE, APPELLEE, V. BRIDGET FAGAN ET AL.,
APPELLANTS.

FI1LED FEBRUARY 4, 1903. No. 12,600.

Judicial Sale: CoNFIRMATION. Order confirming judicial sale, based
upon fairly conflicting evidence, will be affirmed.

APPBAL from the district court for Sherman county.
Heard lelow before SULLIVAN, J.  Affirmed.

Thomas 8. Nightingale, for appellants.
Aaron Wall, contra.

Prr CURIAM.

This is an appeal from an order confirming a judicial
sale of real estate. The ground upon which a reversal is
claimed is that the appraisment was too low. We have
no means of determining whether the estimate of the ap-
praisers or that of the three witnesses who testified for ap-
pellants represents the true value of the property. The
decision of the trial court is based upon conflicting evi-
dence and must be permitted to stand. Order

AFFIRMED.

Syllabus by court; catch-words by editor.
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C. C. CUYLER ET AL., APPELLEES, V. FREMONT W, TATE ET
UX., APPELLANTS.
FI11.ED FEBRUARY 4, 1903. No. 12,621.

Judicial Sale: NoTick. Notice of a judicial sale published in every
issue of a weekly newspaper for thirty days before the day of
sale, is sufficient.

AprppAL from the district court for Sherman county.
Heard below before SULLIVAN, J. Affirmed.

Aaron Wall, for appellants.
H. M. Mathew, contra,

Prr CuURIANML.

This is an appeal from an order confirming a judicial
sale. Appellants contend that notice of the time and
place of sale was not given for thirty days before the day
of sale. The first publication was on April 26, and the
last on May 24. The sale was made on May 28, The
notice was published in every issue of the paper between
the date of the first publication and the day of the sale.
The notice was therefore sufficient. Carlow v. Aultman,
28 Nebr., 672.

The order of confirmation is :

AFFIRMED.

DaRoTA CoUuNTY V. CHARLES M. BOROWSKY.
FiLED FEBRUARY 4, 1903. No. 12,237,

1. Sheriff: PRISONERS: SERVICES: GUARDING: COMPENSATION: RE-
COVERY FROM CouUNTY. A sheriff who has, either in person or
by deputy, guarded prisoners in the county jail, is, if the serv-
jces were actually necessary, entitled to recover from the
county compensation for such services at the rate of $2 per day.

2. : ! : ! H ¢ County BOARD:
JUDGMENT OF SHERIFF: QUESTION FOB CoUrT. The right to de-

Syllabus by ecourt; catch-words by editor.
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termine the necessity for such services before they are ren-
dered, does not belong to the county board. Neither is the
judgment of the sheriff upon the matter conclusive. Ultimately
the question is for the courts.

3. Specific Fees: SHERIFF'S RIGHT. The specific fees provided for in
section 5, chapter 28, Compiled Statutes, 1901 (section 9031,
Annotated Statutes), pertain to the office of sheriff, and the
sheriff is entitled to them whether they were earned by himself
or his deputy.

4. Appeal Vacates Decision In Toto. An appeal by a claimant from
a decision of the county board upon a claim presented for ad-
justment and allowance vacates the decision, even though it be
in part favorable to the claimant.

5. Decision an Entirety. When a claim is by the county board
allowed in part and rejected in part, the cluimant must deal
with the decision as an entirety. IIe can not accept the part
that is in his favor and appeal from the remainder.

Error from the district court for Dakota county. Ap-
peal from an order of the board of couuty commissioners
disallowing certain claims of a sheritf for fees. 'Tried on
appeal before GRAVES, J., without a jury. Judgment for
claimant. Reversed.

William P. Warner, for plaintiff in ervor.

Daniel Sullivan, Mell C. Beck and Thomas F. Griffin,
contra.

Suruivan, C. J.

Borowsky, who was sheriff of Dakota county in 1899,
presented to the county board of said county two claims
for services rendered by him in his official capacity. One
was a claim of $60 for guarding prisoners; the other a
claim of $483, part of which was for guarding prisoners
and part for services as jailer. The board rejected the
first claim in toto. It also rejected the charge in the sec-
ond claim for guarding prisoners, but allowed the charge
for services as jailer. From both orders Borowsky ap-
pealed, but he received from the county clerk, and still
retains, a warrant drawn in his favor for the amount
allowed him as jailer’s fees. In the district court the ac-
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tions were consolidated and tried without a jury. The va-
lidity of plaintiff's claim for services rendered in guarding
prisoners and the legal consequence of receiving and re-
taining the warrant covering the charge for jailer’s fees,
were the only questions raised by the pleadings and con-
tested at the trial. There was a general finding in favor
of the plantiff and upon this finding judgment was ren-
dered. '

In disposing of the case, the only points we shall con-
sider are those which counsel have discussed. The first
contention of the county attorney is that the evidence does
not show an actual necessity for a prison guard. We are
inclined to think it does. The jail was insecure and
prisoners had previously escaped. The suggestion that
the persons confined in the jail were not charged with
serious crimes is not without weight, but we can not regard
it as being decisive of the question. It is the duty of a
sheriff to prevent the escape of prisoners in his custody
whether they are charged with great or small offenses.
If the services rendered were actually necessary, the plain-
tiff is entitled to recover the specific compensation fixed
by the statute. The services, which consisted for the most
part in occupying a room in the court-house next to the
jail, were neither arduous nor exhausting, but it can not be
said that they were without value. Those who are ac-
tively engaged are not the only servants worthy of their
hire. “They also serve who only stand and wait.” The jail
guard did not exert himself, but he was ready for action;
his time was given to the public, and it is quite probable -
that his nearness to the prisoners had a restraining in-
fluence upon them. At any rate the trial court was war-
ranted in finding, as it did, that the fees charged for guard-
ing prisoners had been earned. The plaintiff was under
no legal obligation to consult with the county board be-
fore incurring the expense in question. The duty of pre-
venting a jail delivery was his, and if he did not err in his
conclusion as to the necessity for a guard, he earned, and
became entitled to recover, the fees claimed.
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The econtention that there can be no recovery bhecaunse the
deputy who earned the fees had not assigned them to
Borowsky is manifestly without merit. The fees pertain to
the office; they belong to the sheriff; the statute makes
them his. The deputy had no claim upon them and
had, therefore, nothing to assign. The sheriff was en-
titled to the statutory fees and the county was bound to
pay them, regardless of the compensation received by the
deputy for his services. The cases cited by the county
attorney—Phenig Ins. Co. v. McEvony, 52 Nebr., 566, and
Porter v. Booth, 47 N. \W. Rep. [8. Dak.], 960—are, it
seems to us, entirely irrelevant.

The final argument for a reversal of the judgment is
that the plaintiff, by accepting the warrant in satisfaction
of the charge for jailer’s fees, lost the right to prosecute an
appeal from the decision of the county board disallowing
part of the second claim. This question was considered
and decided in the recent case of Weston v. Falk, 66 Nebr.,
198. It was there held that an order like the one here in
question is indivisible, and that a claimant can not accept
the part of it that is in his favor and appeal from the re-
mainder. Section 37, chapter 18, article 1, Compiled
Statutes, 1901 (section 4455, Annotated Statutes), pro-
vides that the claimant “may appeal from the decision of
the board to the district court.” The next seclion gives the
right of appeal to any taxpayer, and section 39 provides
that “such appeal shall be entered, tried, and determined
the same as appeals from justice courts.” It is entirely
clear from these provisions of the statute that the right of
appeal given to dissatisfied claimants and taxpayers is the
right to appeal from the whole decision, not from part of it.
If the appeal in this case had been taken by a taxpuyer, its
effect upon the order of the county board would, perhaps,
be more readily perceived by counsel for plaintiff.

The judgment of the district court is reversed and the
cause remanded for further proceedings.

REVERSED AND REMANDED.
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Nore.—Appeal—Vacation of Decision Ipso Fuacto.—As to effeet of ap-
Peal in vacating judgment, Winncapolis Hurvester Works v. Hedges, 11
Nebr., 46, 48; O’Leary v, Iskey, 12 Nebr., 136, 137; Crcighton v. Keith, 50
Nebr., 810, 814; Jenkins v. State, 60 Nebr., 205.

Fees of County Officers—Ministerial Function of Board—~Where the
compensation for services rendered for the county is definitely fixed
by law, the audit of the same and [the] drawing a warrant there-
for. by the board, are merely ministerial duties, unattended witn
the exercise of any official discretion, and therefore, in such case,
the bouard can not make such compensation any greater or any
less than that fixed by the law. Opinion by Gaxtt, C. J. Kemerer
r. Ntate, 7 Nebr., 130. Judge DBARXES, in an opinion filed October 5,
1904, points out the distinction botween the judicial and ministerial
functions of county boards so clearly that this heretofore puzzling
question ought to give no further trouble to attorneys or clients.
Maurer v. Gage County, not yet reported.—W, F. B.

STATE OF NEBRASKA V. W. W. DE WOLFE.
FILED FEBRUARY 4, 1903. No. 13,006.

1. Statutory Crimes. In this state all public offenses are statutory,
and no person can be punished for any aet or omission not
made penal by the plain import of the written Ilaw.

Coxvox-T.aw DEFINITION. But while there are in this state
no common-law crimes, the definition of an act which is for-
bidden by the statute, but not defined by it, may be ascertained
by reference to the common law.

2.

NUISANCE. A statute declaring all common nui-
sances to be criminal is to be construed as prohibiting every
act which was by the common law indictable as a nuisance.

4. : : ! DrerixrrioN: VENUE: STATUTE By sec-
tion 232 of the Criminal Code the ercction, keeping up or
continuing and maintaining of any nuisance to the injury of any
part of the citizens of this state is declared to be a crime;
and this declaraticn is not limited or restricted by the enumera-
tion in the section of certain acts which are to be “eonstrued
and held to have been committed in any county whose inhab-
itants are or have been injured or aggrieved thereby.” The
first clause of the sectioh makes all common-law nuisances
crimes, and the second clause fixes the venue of some of these
crimes.

5. Criminal Procedure Under the Statute. In a proceeding brought

Syllabus by court; (-;11(']1-\\'()1'11871;):7 editor.
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under scetion 315 ¢t sey. of the Criminal Code, the opinion of
this court affeets in no manner the judgment of the court below;
its only function is to determine the law of the case.

Wait of error, on behalf of the state, from the distriet
court for Lancaster county. The defendant was indicted
for maintaizing a nuisance. A demurrer to the informa-
tion was sustained. Heard below before IonMes, J. The
county attorney excepte:d and brought error to this court.
Ezceptions sustained.

James L. Caldirell, Connty Attorney, William T'. Stcvens
and Loren E. Winslow, for the state.

William M. Morning and Charles A. Morning, contra.

Struivan, C. J.

De Wolfe was charged in the district court for Lancas-
ter county with having unlawfully exposed the citizens of
the villinge of Bennett to a contagious disease by negli-
gently keeping an infected person in a public place. The
defendant demurred to the information, and the court,
being of opinion that the facts alleged did not constitute
a crime, dismissed the prosecution. The county attorney
excepted to the decision and by this proceeding challenges
its correctness.

The ground of the decision is thus stated in the judg-
ment dismissing the action: “The Code particularly sets
forth what acts shall be deemed & nuisance, and provides
a peualty therefor, and failing to specify the acts com-
plained of, no prosccution can be maintained therefor.”
The question, then, to be considered, is whether com-
mon-law nuisances which have not been enumerated in the
Criminal Code are punishable as crimes. In this state
all publie offenses are statutory; no act is criminal unless
the legislature has in express terms declared it to be so;
and no person can be punished for any act or omission
which is not made penal by the plain import of the
written law. Criminal Code, sec. 251; Wagner v. State,
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43 Nebr., 1; Smith v. State, 12 Ohio St., 466, 80 Am. Dec.,
355; Estes v. Carter,10 Ia., 400. But while there are in this
state no common-law crimes, the definition of an act which
is forbidden by the statute, but not defined by it, may be
ascertained by reference to the common law. Smith v.
State, supra; Mitchell v. State, 42 Ohio St., 383, 385;
State v. Twogood, T Ia., 252; Estes v. Carter, supra;
Pitcher v. People, 16 Mich., 142} Prindle v. State, 21 S.
W. Rep. [Tex. Cr. App.], 360. A statute declaring all
common nuisances to be criminal is to be construed as
prohibiting every act which was by the common law in-
dictable as a nuisance. These nuisances are, as Mr.
Greenleaf has said, “a species of offense against the public
order and economical regimen of the state.” 3 Greenleaf,
- Evidence, 184. They are generally under the ban of the law
because the experience of ages has shown that their ten-
dency is hurtful to the public. Perhaps the common barre-
tor, the common eavesdropper and the common scold are
no longer formidable evils, but certainly most of the other
common-law nuisances are as injurious and detrimental to
society now as they ever were. There is as much reason
now as there ever was to repress conduct calculated to in-
jure the health and morals of the people, or to shock their
religious feelings, or their sense of decency, or to endanger
their lives or property, or to disturb the peace of the neigh-
borhood. Without a clear expression of its purpose so to
do, we can not believe that it was the intention of the legis-
lature to so limit the meaning of the word “nuisance” as
to make conduct blameless which has always been con-
sidered inherently wrong and deserving of punishment. If
the theory upon which the trial court decided this case is
correct, a large number of common-law nuisances are not
crimes in this state, and many vicious, immoral and re-
volting acts may be committed in public with impunity.
The section of the Criminal Code under which the in-
formation was drawn is as follows: “Every person who
shall erect, keep up, or continue and maintain any
nuirance, to the injury of any part of the citizens of this
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state, shall be fined in any sum not exceeding five hundred
dollars, at the discretion of the court, and the court shall,
moreover, in case of conviction of such offense, order every
such nuisance to be abated or removed. And the erecting,
continuing, using, or maintaining any building, structure
or other place for the exercise of any trade, employment,
manufacture or other business which, by ocecasioning nox-
ious exhalations, noisome or offensive smells, becomes in-
jurious and dangerous to the health, comfort, or property
of individuals or the public; the obstructing or impeding,
without legal authority, the passage of any navigable river,
harbor, or collection of water; or the corrupting or render-
ing unwholesome, or impure any water-course, stream or
water; or unlawfully diverting any such water-course
from its natural course or state to the injury or prejudice
of others; and the obstiucting or incumbering by fences,
buildings, structures, or otherwise, any of the publie high-
ways, or streets or alleys of any city or village, shall be
deemed nuisances; and every person or persons guilty of
erecting, continuing, using. or maintaining, or causing
any such nuisances shall be guilty of a violation of this
section, and in every such case the offense whall be con-
strued and held to have been committed in any county
whose inhabitants are or have been injured or aggrieved
thereby.” Criminal Code, sec. 232. Presumably the legis-
lature intended that every part of this section should have
some force and effect. If the enumerated acts were the
only ones intendcd to be made criminal, it was quite un-
necessary to declare in the first clause that every person
who should erect, keep up or continue and maintain any
nuisauce to the injury of any part of the citizens of this
state should be punished. And it is hardly probable that
the words “any nuisance” would have been used if the legis-
lature had in mind only the few nuisances which it was
about to enumerate. A more rational interpretation of the
section, and one in harmony with what we conceive to be a
sound and just view of legislative policy, is that the legis-
lature had in mind two classes of nuisances—those for
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which the state must prosecute in the connty where they
were committed and those for which it may prosecute
in any county “whose inhabitants are or have been injured
or aggrieved.” Some of the nuisances with which the
legislature was dealing were specially mentioned because
there was a reason for it; others were not specially men-
tioned because they were too numerous, and there was no
reason for particularizing. The first clause of the section
made all common-law nuisances «rimes and the second
clause fixed the venue of sonie of these crimes.

Our conclusion is that the trial court erred in sustain-
ing the demurrer and dismissing the action.

The county attorney has asked us to pass upon some
other questions, but we must decline to do %0 as they are
not properly before us for decision. This opinion affects
in no manner the judgment rendered by the district court;
by the express terms of the statute its only function is to
determine the law of the case. Whether a new prosecu-
tion may be set on foot, and whether the first prosecution
has arrested the running of the statute of limitations,
are matters which we have in this proceeding no authority
to determine,

EXCEPTIONS SUSTAINED.

CRAWFORD COMPANY, APPELLANT, V. HATHAWAY ET AL.,
APPELLEES.
F1LED FEBRUARY 4, 1903. No. 10,087.

1. Use of Water: DOCTRINE OF CIVIL LAW: PRIOR APPROPRIATION:
BEXNEFicIAL UsE: TERRITORY: LAWS IN FOrcE IN LOoUIsiANA PUR-
CHASE. The doctrine of the civil law with respect to the right
of acquiring an interest in the use of water by prior appro-
priation and the application thereof to a Dbeneficial use has
never become a part of the laws of this state, and this without
regard to whether the doctrine was ever in existence as a
part of the laws in force in the territory acquired by the
United States known as the Louisiana Purchase.

2. Common Law: RIGHTS OF RIPARIAN PROPRIETOR% The common-

Svlldbus h\ (ourt, ; catch-words by editor.
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law rule with respeet to the rights of private riparian pro-
prietors has been a part of the laws of the state ever since
the organization of a state government.

w

. Applicability of Common-Law Rule. It can not be said that the
common-law rule defining the rights of riparian proprietors is
inapplicable to the conditions prevailing in the state because
irrigation is found essential to successful agricolture in some
portions thereof.

4. Riparian’s Right: Frow oF STreEAM: PanT AND PARCEL orF LAND:
ProPERTY RiGuT: PROTECTION. A riparian’s right to the use of
the flow of the stream passing through or by his land, is a
right inseparably annexed to the soil, not as an casement or
appurtenance, but as a part and parcel of the land; such right
being a property right, and entitled to protection as such. the
same as private property rights generally.

5. Rights of Riparian Owners: VESTED RiGHTS: POWER OF LEGISLA-
TURE TO ABOLIsH: RIGHT o¥ TMINENT DoMaiN. The legislature
has not abolished, nor does it possess the power to abolish, the
rights 'of riparian proprietors which have become vested.
except as such rights be taken or impaired for a public use
in an exercise of the powers of ewminent domain, for which
compensation must be made for the injury sustained.

6. Condemnation: CONSTITUTION: STATUTE: NATURAL STREAM: Ripa-
RIAN PROPRIETOR. The provisions of section 41, article 2, chap-
ter 930, Compiled Statutes, 1901 (section 6795, Annotated Stat-
utes), and of section 21, article 1, of the constitution. author-
ize the condemnation of the right of a private riparian pro-
prietor to the use and enjoyment of a natural stream flowing
past his land. or its impairment by an appropriation of such
water for irrigation purposes: and such riparian proprietor
may recover damages in the same way and subject to the
same rules as a person whose property is affected injuriously
by the construction and operation of a railroad.

7. Irrigation Act: PusBrLic Use: RIPARIAN OwxNER: INJURY: CoMm-
PENSATION: SUITABLE AcTroN. The irrigation act of 1895 au-
thorizes and regulates the appropriation of the waters of the
state for irrigation and other purposes which are declared to be
a public use; and in making appropriations of water as con-
templated by the act, a riparian owner whose property rights
are appropriated or impaired is entitled' to compensation for
the injuries actually sustained, to be recovered in a suitable
action or proceeding instituted for that puipose.

8. Interstate Rivers: MeA~NDER LINEs: NAVIGABLE RIVERS. As to
those streams of water flowing through the state which may
be classed as interstate rivers, and along the banks of which
meander lines have been run by the government in its survey
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of the public lands, the question is left open as to whether
or not the waters of such streams may not be treated as
waters of mnavigable rivers, to which riparian rights of an
adjoining landowner would mnot attach as against the right
of the public to use the waters thereof by its appropriation
and application to beneficial purposes.

'9. Riparian Right: NATURAL Frow oOF STREAM. While, as an ab-

10.

11,

13.

14.

stract proposition of law, a riparian proprietor has the right
to the ordinary natural flow of a stream, this rule would fur-
nish no basis for compensation where water is appropriated
for irrigation purposes; in order to entitle a riparian owner
to compensation he must suffer an actual loss or injury to his
riparian estate, which the law recognizes as belonging to him
by reason of his right to the use and enjoyment of the water
of which he is deprived.

Riparian Proprietor: Use oF WATER. Ordinarily, a riparian pro-
prietor’s right to the use of water of a stream is limited to its
use for domestic purposes, and, if applied to the irrigation of
riparian lands, a reasonable use for such purpose in view of
an equal right to use belonging to all other riparian pro-
prietors.

Irr1GATION: RIPARIAN LAND. The right of a riparian
proprietor as such to use water for irrigation purposes is lim-
ited to riparian lands.

. Contiguous Land. The right can not be extended to lands con-

tiguous to the riparian land, nor can water be diverted to non-
riparian lands which might be used on riparian lands, but is not.

Definition of Riparian Land. Land, to be riparian, must have
the stream flowing over it or along its borders.

Extent of Riparian Land: AREA OF A SINGLE ENTRY: QU.ERE.
The extent of riparian land can not, in any event, exceed the
area acquired by a single entry or purchase from the govern-
ment; and whether, in view of the policy of the government
in the disposition of its public lands, such riparian land may
exceed the smallest legal subdivision of a section--that is, 40
acres—or in lieu thereof, if an irregular tract, a designated
numbered lot, which is bordered by a natural stream, or over
which it flows, quere.

15. Two Doctrines of Water Rights. The two doctrines of water

rights, one the right of a riparian proprietor, and the other
the right of appropriation and application to a beneficial use
by a non-riparian owner, may exist in the state at the same
time, and both do exist concurrently in this state.

16. Riparian Rights: CommoN-LAw RULE: PRECEDENCE. The com-

mon-law rule of riparian rights is underlying and fundamental
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and takes precedence of appropriations of water if prior in
time.

17. Riparian Owner: USUFRUCTUARY INTEREST: INCIDENT TO LAND.
The riparian owner acquires title to his usufructuary interest
in the water when he secures the land to which it is an incident,
and the appropriator acquires title by appropriation and the
application of the water to some beneficial use; the time when
either right attaches determining the superiority of title as
between conflicting elaimants. i

18. Irrigation Acts: ABROGATION OF PRIVATE RiPARIAN RicHTS. The
The irrigation acts of 1889 and 1895 abrogated the law of private
riparian rights as theretofore existing, and substituted in its
stead a law providing for the appropriation of the public
waters of the state and their application to the beneficial
uses therein contemplated.

19. Effect of Legislation on Vested and Future Rights. The
legislative enactments referred to did not have the effect of
abolishing vested rights of riparian proprietors, but affected
only such rights as might have been acquired in the future
under the law as theretofore existing.

20. Judicial Notice: TRrR1GATION: VESTED RIGHTS: QUESTION OF FACT.
The court will take judicial notice of the fact that since the
early =ettlements of the western portions of the state, where
irrigation has been found essential to successful agrienlture.
a custom or practice has  existed of appropriating and
diverting waters from the natural channels thereof into irri-
gation canals, and the application of such waters to the soil
for agricultural purposes. Whether vested rights have been
acquire thereby, must depend on the facls and circumstances
as disclosed in any particular case.

21. Use of Water: PRroPERTY RiguT: SUPERIOR TITLE: SUBSEQURNT
Ricur. The right to the use of water, when acquired by appro-
priation, is in its mnature a property right and Dbecomes a
superior and better title to the use and enjoyment of such
water than that of a riparian proprietor whose right attaches
subsequently.

o
o4

22. Act of Congress: ScoPE. The act of congress of July 26, 1866.
granted to those appropriating waters on the public domain for
agricultural purposes a right in and to the use of such waters
when made according to local customs, or when such right
is recognized by the laws of the state or the decisions of the
courts.

23. Act of 1877: ScopPE: AcTs or 1839 AND 1895: IIXPRESS RECOGNI-
TION. The act of 1877 (Session Laws, 1877, p. 168) was an
implied recognition of the right to appropriate the waters on
the public domain according to the custom prevailing in the
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arid states immediately west of us, and the irrigation acts
of 1889 and 1895 expressly recognized and preserved the rights
of those who had appropriated the public waters and applied
them to agricultural uses.

?4. State Board of Irrigation: DUTIES: ADMINISTRATIVE, NoT JUDI-
CIAL: CONSTITUTIONALITY OF LAW. The duties of the state
board of irrigation as provided for in the irrigation act of
1895 (Session Laws, ch. 69), are administrative, and not judicial.
The sections of the statute creating such board are not un-
constitutional, as conferring judicial powers on executive offi-
cers.

25. Riparian Rights: LARGE NUMBER OF CLAIMANTS: APPROPRIATION:
PRESCRIPTION: INJUNCTION: MULTIPLICITY OF SUiTs. Where a
large number of persons claim rights to use or divert the
waters of a stream by virtue of riparian rights, appropria-
tions, prescription or otherwise, a suit in equity to determine
such rights, and enjoin infringement, under color thereof, of
rights acquired under the irrigation act, may be maintained
to avoid multiplicity of suits,

26, ——: ———: OFFER TO Do EQUITY: COMPENSATION TO IRIPARIAN
OWNER: DAMAGE PROPER SURJECT OF INQUIRY. The plaintiff in
such a suit may offer to do equity by compensating riparian
owners whose rights are affected by the construction and
operation of a canal without leaving them to their actions at
Taw: and in that way the amounts due the several parties by
way of damages may become a proper subject of inquiry and
adjudication therein.

27. “Domestic Purposes”: STATUTE: RIPARIAN PROPRIETOR: COMMON
Law: LITTLE INTERFERENCE: DIVERSION: LARGE (QUANTITIES:
Caxars: PipE LINE. 'The term “domestic purposes”, as used in
section 43, article 2, chapter 93a, Compiled Statutes, 1901 (sec.
6797. Annotated Statutes), has reference to the use of water
for domestic purposes permitted to the riparian proprietor
at common law. which ordinarily involves but little interfer-
ence with the water of a stream or its flow, and does not
contemplate diversion of large quantities of water in canals
or pipe lines.

28. Common Law: RIPARIAN OWNER: RiGHT DEFINED. The common
law does not give to a riparian owner an absolute and exclu-
sive right to the flow of all the water of the stream in its
natural state, but only a right to the benefit and advantage
of the water flowing past his land so far as consistent with
a like right in all other nparian owners.

29. Superior Riparian Owner: INJUNCTION: DIVERSION. A riparian
owner having a superior title to the use of the water of a
stream as against an appropriator is not entitled to maintain
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an injunction to prevent the diversion of the storm or flood
waters of the stream, and thereby prevent its application to a
beneficial use, as contemplated by the statute.

30. Inferior Riparian Owner: RECEIVING WATER: PRESCRIPTIVE RIGUT.
There is no such thing as a prescriptive right of a lower ripa-
rian owner to receive water as against upper owners. Receiving
the full flow of a stream for more than ten years does not
give a preseriptive right that will prevent reasonable use of

. its waters by an upper owner.

RenearINg of the case reported in 60 Nebr., 754, and
61 Nebr, 317, Appeal from the distriet court f()r Dawess
county. The appellant brought an actien in the district
court for Dawes county against Leroy Hall and others to
adjudicate certain rights of the parties and to enjoin Hall,
who was charged with making threats to tear down a dam
erected by the appellant in White river, in Dawes county,
by which nearly all the water in the river was diverted
from the channel and caused to flow through plaintiff’s
ditch. -Crawford is a village situated in Dawes county,
in the arid district of Nebraska, on the banks of White
river. The appellant was created for the purpose of con-
structing a canal which should furnish water to the
village of Crawford. It was contended on the part of the
appellant that the sewerage from Fort Robinson—situated
abeve the village—ran into White river, destroying its
purity and rendering it unfit for use. The appellee Leroy
Hall owned a mill on White river below the village of
Crawford; and as a riparian proprietor, claimed the
right to the water by prescription. The appellant con-
tended that no prescriptive right could arise from simply
receiving water. Heard below before KiNnkaip, J. Judg-
nient for defendants below. Reversed.

Francis @. Haner, Thomas F. Hamer, Allen G. Fisher
and Justin B. Porter, for appellant,

Nenuel Mazwell, Albert W. Crites and William H. Fan-
ninyg, contra.

John 8. Kirkpatrick and .JJ. W. Dewrcese, amici curice.
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HorLcowms, J.

An opinion prepared in this cause by the thenm chief
justice, with one in its nature supplementary thereto, have
heretofore been handed down by the court.* Crawcford Co.
v. Hathaway, 60 Nebr., 754, and 61 Nebr., 317, The impor-
tance of the questions involved in a decision of the contro-
versy, vitally affecting, as they do, the material interests
of the state, and especially that portion of it where irriga-
tion is mnecessary to successful agriculture, has induced
us to grant a further hearing, aund again to examine and
consider the principal coutroverted points arising in the
case. A full statement of the nature of the litigation is
found in the opinion first filed, and we need not here re-
state it. Briefly, the appellant, who was plaintiff below,
began an action, equitable in character, to have adjudicated
the rights of different persons made parties to the action
to the use of the water flowing in a stream called White
river, and to enjoin the defendant 1all from a threatened
interference with plaintift’s head-gate and works con-
nected with an irrigating canal being constructed by it.
The plaintiff claimed the right to divert the waters of
the stream mentioned for irrigation pwiposes, and to
supply the town of Crawford, situated near its proposed
canal, with water for municipal purposes.  Defendant
Hall, owning and operating a mill adjacent to the stream,
which had been utilized for power purposes, denies plain-
tiff’s alleged right of appropriation and claims a right to
the continued use of the water ordinarily flowing in the
streamn as a riparian proprietor. Numerous other persons,
claiming some right to the use of the water as riparian
owners or by appropriation, .weic also made defendants,
with a view of having adjudicated the rights of all the
parties to the litigation. The trial court refused to take
jurisdiction and try the cause on its merits, for the rea-
son that the water rights of the respective parties had not
first bheen determined by the state hoard of irrigation,
under the provisions of the irrigation act of 1895. On de-
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fendant Hall’s application on a cross-petition an injune-
tion was granted against plaintiff restraining it from di-
verting the water of the stream into its irrigation canal,
and the temporary injunction granted in its favor and
against Hall «was dissolved. IFrom these several orders
the plaintiff appeals.

The argument in this court has taken an exceedingly
broad range. Narrowed to its simplest terms, the matters
in dispute relate to conflicting rights and interests as be-
tween riparian owners, and those claiming as appropria-
tors of the waters in the streams of the state for irriga-
tion and other beneficial purposes. Incidental to the main
question thus stated, there isinvolved the constitutionality
of the irrigation act of 1893, creating and providing for a
state board of irrigation, defining its duties, powers and
authority, and especially the portion of the act which em-
powers such board to determine and adjust the amount
and priority of right to the use of water by appropriation
for irrigation purposes. There is also presented for con-
sideration the correctness of the ruling of the trial court
in dismissing the action begun by plaintitf without a hear-
ing and judgment on its merits. Appreciating the fact
that great interests are affected, and the far-reaching con-
sequences of a decision regarding the matters in contro-
versy when finally determined, more than the usual time
has been taken in order that such full consideration might
be given the case as the importance of the question pre-
sented seems to demand. In the former opinions we de-
cided, in substance, that the plaintiff could not rely upon
a statute for the purpose of enforcing its alleged right
as appropriator and at the same time urge the invalidity
of a material portion thereof on the ground of its alleged
uncounstitutionality, it being obvious that the invalid por-
tion, if found invalid, formed an inducement to the pas-
sage of the entire act upon which its rights must rest if
sustained ; and that the act of the legislature of February
19, 1877, did not abrogate the common-law rights of
riparian owners as they theretofore existed in this state.
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It is also held that sections 47 and 48, article 2, chapter
93¢, Compiled Statutes, 1897, constituted no acceptance of
any supposed grant to the state by the federal government
of the waters on the public domain. While some other
gquestions of a minor character were determined, those just
referred to are the only ones having a material bearing
on the principal propositions we shall consider in the
further examination of the case.

Much of the several briefs of counsel for plaintiff, whose
rights are to be decided by the law relating to the right
of appropriation of water for irrigation, is devoted to
an argument in support of the contention that the doctrine
of the rights of riparian owners as known and enforced at
common law is inapplicable to, and has never legally be-
come a part of, the laws of this state, and is not in force
therein. It is insisted that the waters of the state, by
virtue of the laws and ordinances in force when it was
admitted to the Union, ave publici juris, always have been,
and may lawfully be diverted from any stream where
naturally flowing, appropriated by non-riparian owners,
and employed for any beneficial use; that the law of prior
appropriation of water as defined by the civil law is in
force in this state, and not the common-law rule of
riparian proprietorship. The argument is constructed on
the theory that the civil-law doctrine of appropriation of
water in natural streams as belonging to the public be-
came a part of the laws of the territory and state by
reason of the Louisiana territory purchase from France,
and that nothing since the acquisition of that territory
has transpired which has had the effect of displacing the
law as it then existed. Tt iy said that while the enabling
act for the admission of the state provided that the people
inhabiting the territory forever disclaimed all right and
title to the unappropriated public lands lying within the
territory, and that the same should be and remain at the
sole and entire disposition of the United States, vet the
provision contained in the first state constitution declaring
that the people of the state in their right of sovereignty are
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to possess the ultimate property in and to all lands within
the jurisdiction of the state, and all lands, the title to
which shall fail from a defect of heirs shall revert or
escheat to the people, preserved to them and to the state
sovereignty and jurisdiction over the waters of the
streams flowing therein, and left in force the doctrine of
appropriation as theretofore existing. The scope and ef-
fect of the provisions referred to, as we view the subject,
accorded to the government the primary right of . dis-
posal of the public lands, the state maintaining its sov-
ercignty in the exercise of the powers of eminent domain
aud right to property resulting from escheats and for-
feitures.

Without conceding or controverting the proposition of
the civil law of appropriation ever being in forece in the
territory now cowmprising the state, we feel altogether
clear that, in the organization of its government, the com-
mon-law rule of riparian proprietorship was established
as a part of its laws. By the argument along the lines
indicated, we are asked to overrule the many prior deci-
sions of this court on the subject of water and water
rights as they relate to riparian proprieters, and declare
the law to be as it is applied in the arid states immediately
west of us, where the waters of all the streams flowing in
and through the states are held to belong to the state, in
trust for the people, and subject to appropriation by any
person or corporation for a beneficial purpose; the act of
appropriating the water being the test of the right thereto
and the use thercof, rather than the ownership of the
banks between which the stream flows. The areument
is not convincing, nor will it justify us in departing from
sound and well-recognized principles of law in the deci-
sion of the cause. To adept the doctrine contended for
would be a most violent and radical departure from the
trend of judicial decisions heretofore prevailing, and
would overturn many well-settled and generally-accepted
principles respecting property rvights, and result in an
invasion of vested private property interests which is
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beyond ﬂxe lawful power of the court or the legislature.
To say there is no such thing as a property right of a
riparian owner to the use of the stream flowing along or
by his land, is to work a revolution in the jurisprudence
of the state and violate fundamental principles which lie
at the very foundation of the system.

In Clark v. Cambridge & Arapahoe Irrigation & Im-
provement Co., 45 Nebr., 798, it is held that, except as
abrogated or modified by statute, the common-law doc-
trine with respect to the rights of private riparian pro-
prietors prevails in this country, and that such right
is property, which, when vested, can be impaired or de-
stroyed only in the interests of the general public, upon
full compensation,and in accordance with established law.
In speaking of the subject the court says (p. 806): ¢“Al-
though the contrary has been asserted in some of the arid
Pacific states (see Reno Smelting, Milling & Reduction
Works v. Stevenson, 20 Nev., 269 [4 L. R. A., 60, 19 Am.
St. Rep., 364]; Stowell v. Johnson, 26 Pac. Rep. [Utah],
290), the common-law doctrine with respect to the rights
of private riparian proprietors, except as modified by
statute, prevails in this country. Eidemiller Ice Co. v.
Guthrie, 42 Nebr., 238 [28 L. R. \A. 581] ; Black’s Pomeroy,
Water [Rights], secs. 127, 130, and authorities cited. At
common law every riparian proprietor, as an incident to
his estate, is entitled to the natural flow of the water of
running streams through his land, undiminished in quan-
tity and unimpaired in quality, although all have the right
to the reasonable use thereof for the ordinary purposes of
life (3 Kent, Commentaries, 439; Angell, Walercourses, *
sec. 95; Gould, Waters, sec. 204 ; Black’s Poweroy, Water
[Rights], sec. 8), and any unlawful diversion thereof is
an actionable wrong.” And further on: “The right of a
riparian proprietor, as such, is property, and when vested
can be destroyed or impaired only in the interest of the
general public, upon full compensation and in accordance
with established law. Luax v. Haggin, supra [69 Cal.,
255, 265]; Yates v. Uity of Miliwaukee, 10 Wall. [U. 8.],
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497 [19 L. Ed., 984]; Potomace Steamboat Co. v. Upper
Potomac Steamboat Co., 109 U, 8., 672 [4 Sup. Ct. Rep,,
15, 27 L. Ed., 10707 ; Delaplaine v. Chicago & N. R. Co., 42
Wis., 214 [24 Am. Rep., 386]; Bell r. Gough, 23 N. J.
Law, 624. That the state may, in the exercise of the right
of eminent domain, appropriate the water of any stream to
any purpose which will subserve the public interests, is
not doubted, and that the reclamation of the inarable
lands of the state is a work of public utility within the
meaning of the constitution is a proposition not contro-
verted in this proceeding. But even the state in its sov-
ercign capacity is, us we have seen, within the restrietions
of the constitution, and can take or damage private prop-
erty only upon the conditions thereby imposed.”

In Plattsmouth Water Co. v. Smith, 57 Nebr., 579, in
a contest between riparian proprietors, where the water
company was obtaining water from a watercourse flowing
over its land to supply the city for domestic purposes,
fire protection, etc., the doctrine is thus broadly stated:
“Riparian owners upon streams of water are entitled, in
the absence of grant, license or prescription, to the usual,
natural flow of water in the streams, without material
alteration.”

In Slattery v. Harley, 538 Nebr., 575, it is again held:
“The common law rules relative to the rights of private
riparian proprietors are of force in this state, with the ex-
ceptions of statutory abrogations and changes.”

With these explicit declarations respecting the rights
of private riparian proprietors, mnade after mature delib-
eration, clear, indeed, should appear the soundness of a
proposition which is advanced with a view of securing
judicial sanction when the effect would be to overturn ail
the cases referred to, and many others we might cite. We
do not feel justified in departing from a position so gen-
erally recognized and accepted as being correct, so well
supported by reason and authority, and which it is De-
lieved is in soundness impregnable.

Oune branch of the argument pertaining to the subject
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proceeds upon the theory that notwithstanding the dif-
ferent expressions of the court regarding riparian rights,
only so much of the common law as is applicable, and not
inconsistent with the constitution of the United States,
with the organic law of this state, or with any law passed
or to be passed by the legislature thereof, has been adopted
and is in force in this state (sec. o, ch. 15a¢, Compiled
Statutes), and that the common-law rule with respect to
the rights of riparian proprietors is inapplicable to the
conditions prevailing here and for that reason riparian
rights can not be said to have ever existed. To support this
view of the law, it is said that because of the arid or semi-
arid conditions prevailing in the western portions of the
state, and the consequent, necessity for the appropriation
and application of water artificially to the soil in order
that agriculture may be carried on successfully, the doc-
trine of the rights of riparian proprietors has no applica-
tion, and should be so declared by the court. The law of
necessity is appealed to, and it is urged the appropria-
tion of water and its application to the soil for irriga-
tion purposes is absolutely indispensable, in order that
the wants of the people in the regions referred to may be
supplied, agriculture carried on with success, and the
country made productive, and capable of sustaining the
inhabitants now residing there, and the thousands yet to
come. The court is mindful of the great importance of
the subject as affecting the most vital inierests of the
people of the localities where irrigation has by experience
been found essential to successful agriculture, and its
direct bearing on the material welfare of the state at large.
Nor can it be doubted that it has been the policy of the
legislature for many years past to encourage the develop-
ment of the irrigation interests of the state by all le-
gitimate methods which it found within its power to call
into existence. In solving the problems arising in the
development of this most important industry, and ex-
tending to it all legitimate encouragement and recognition
which may properly come from the judiciary, we can not
28
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lose sight of fundamental principles which should con-
trol our action,and govern in the disposition of all matters
coming before the court for adjudication. Property
rights, when vested, must be jealously guarded and up-
held, or we do violence to the most rudimentary principles
of justice. Admitting, for the sake of argument, that the
law of public ownership of waters and the right of ap-
propriation thereof for beneficial use by individual
citizens and corporations is preferable to the private
ownership of riparian proprietors in the western portion
of the state, where irrigation is necessary, it is at once
obvious that these conditions can be held to apply only to
a portion of the state, and in fact to a lesser area than
where irrigation is proved to be not essential to successful
agriculture. Asis pertinently said in the first opinion, 60
Nebr, 754, 762: “But can any one tell at what particular
point in the state the common-law rule applicable to
riparian owners would cease and the rule said to be better
applicable to the less favored portions of the state would
begin? Such a rule would merely tend to breed ‘confu-
sion worse confounded,” and would be an assumption of
legislative powers by this court inhibited by the constitu-
tion.” But it can not be said that the common-law rule of
riparian ownership is inconsistent with the use of water
for irrigation purposes, for, as we shall see later on, the
right to the use of water for irrigation purposes is one of
the elements of property belonging to the riparian owner
along with that of its use for domestic and water-power
purposés. If the common-law rule as to real property,
when rights of riparian proprietors are involved, is to be
abrogated, then why not say that the common-law doctrine
as to other elements of real property or appurtenances be-
longing thereto, such as emblements, fixtures and ease-
ments, shall also be abrogated? The same reason for the
rule exists in the one as well as the other, and can be de-
nied in either only by the assumption of arbitrary power
hased on neither tenable grounds nor sound principles,and
which should find no lodgment in the juridical branch of
government.
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On this same subject the supreme court of Washington—
where climatic conditions are somewhat analogous to those
prevailing here—in the case of Benton v. Johncox, 39 L.
R. A, 107, 110, 61 Am. St. Rep., 912, 917, says: “But
how it can be held that that which is an inseparable
incident to the ownership of land in the Atlantic states and
the Mississippi valley is not such an incident in this or
any other of the Pacific states, we are unable clearly to
comprehend. It certainly can not he true that a difference
in climatie conditions or geographical position can operate
to deprive one of a right of property vested in him by a
well-settled rule of common law. The mere fact that the
appellants will not be able to occupy or cultivate their
lands as they heretofore have done unless they irrigate
them with water taken from the Ahtanum river is no suffi-
cient reason for depriving the respondents, who settled
upon that stream in pursuance of the laws of the United
States, of the natural rights incident to their more ad-
vantageous location. The necessities of one man, or of any
number of men, can not justify the taking of another’s
property without his consent, and without compensation.”

And says McKinstry, J., in Luz v. Haggin, 69 Cal,
255, 311: “Aridity of the soil and air being made the test,
the greater the aridity the greater the injury done to the
riparian proprietors below by the entire diversion of the
stream, and the greater the need of the riparian proprie-
tor the stronger the reason for depriving him of the
water. It would hardly be a satisfactory reason for de-
priving riparian lands of all benefit from the flow, that
they would thereby become utterly unfit for cultivation or
pasturage, while much of the water diverted must neces-
sarily be dissipated.”

We can not, for the reasons given, lead ourselves to be-
lieve that there is any justifiable ground upon which
we can deny the common-law rule of riparian proprietors
to be in force in all portions of the state, except as it may
be modified or supplemented by legislation of the state or
of the congress of the United States, of which we will
speak hereafter.
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It is quite apparent to these who have investigated that
the lawmaking branch of the government of the state,
for the purpose of advancing the material interests and
welfare of the people, has sought to provide for the build-
ing up of a great system of irrigation in those portions
of the state where the rainfall is regarded as insufficient
to successfully engage in agricultural pursuits, and has
authorized, so far as it is empowered so to do, the appro-
priation of the waters of the state and their diversion from
natural channels, to be used by applying them artificially
to the soil for beneficial purposes. To uphold and assist

in carrying forward this avowed legislative policy is ouv
duty in so far as the same may be done by having due re-
gard for the property rights and interests of all, which
is to be determined by those well-settled and recognized
rules of general application found essential to the inain-
tenance and protection of property rights and the adjust-
ment of conflicting intercsts between all who are affected
by the operation and enforcement of the law. The ripa-
rian proprietor, say all the books and the authorities, has
a right to the flow of the water of the natural stream
passing through or by his land; such right being in-
separably annexed to the soil, and passing with it, not
as an easement or appurtenance, but as a part and parcel
of the land. This property right can be regarded only as a
corporeal hereditament belonging to and incident to the
soil, the same as though it were stones thereon, or grass
or trees springing from the earth. Gould, Waters, sec-
tion 204, and authorities there cited. The riparian right to
the use of the water flowing in a natural watercourse is a
property right, which should be regarded as such, and to
protect which the owner may resort to any or all instru-
mentalities which may be employed for the protection of
private property rights generally. Gould v. Boston Duck
Co., 18 Gray [Mass.], 442; Ashley v. Pease, 18 Pick.
[Mass.], 268 ; Blanchard v. Baker, 8 Me., 253, 23 Am. Dec.
504; Keency & Wood Mfg. Co. v. Union Mfg. Co., 39
Conn., 576, 582; Beissell v. Sholl, 4 Dall. [U. 8.],
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211, 1 L. Ed., 804. The court could as properly say
that in the prosecution of some important enterprise
classed as works of internal improvement, such as the con-
struction of irrigation canals, railroads, establishing
public highways, or other similar undertakings, the
property rights of the individual which are invaded or
impaired must be ignored because of the necessity and
advantage of the public enterprise as to say that the
property right of a riparian proprietor may be sacrificed
in order that the public welfare gemerally shall be ad-
vanced by promoting a system of irrigation where that
method of moistening the soil is found necessary for suc-
cessful agriculture. The question we are now dealing with
has arisen in many of the states where resort to irrigation
has been found heneficial and essential in some portions
thereof to those engaging in agricultural pursuits, and in
all such states, except those in the extreme arid portions
of the country, it is held, as we have here held, that the
common-law rule of the rights of riparian proprietors is
not inapplicable because of the local conditions there pre-
vailing, but is and has been in full force throughout all
parts of such states. Shamleffer v. Council Grové Peer-
less Mill Co., 18 Kan., 24; Lone Trece Ditch Co. v. Cyclone
Ditch Co., 91 N. W. Rep. [S. Dak.], 352; Low v. Schaffer,
24 Ore., 239; Benton v, Johncoz, 39 L. R. A. [Wash.],
107; Luz v. Haggin, 69 Cal., 255. We can, thevefore, for
the reasons given, perceive of no tenable ground for adopt-
ing the view contended for, and hold the law of riparian
rights, as determined by the principles of the common law,
to he inapplicable to the conditions prevailing in the whole
or in any part of this state.

It is also urged that by virtue of the legislation enacted
the common-law rights belonging to riparian proprietors
have been abolished. This position can not be, we think,
successfully maintained. The legislature has not, as we
construe the several acts of that body relating to the sub-
ject, attempted to abolish the common-law rule defining
existing rights of riparian proprietors, or to deprive them
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of such rights when once vested. On the contrary, such
rights have been distinctly recognized. Nor is it believed
that an attempt to abrogate such rights could be construed
as other than an unconstitutional exercise of legislative
power, and therefore invalid. In the irrigation act of 1889,
the legislature sought to classify the streams in this state
and restrict riparian rights to those owning lands border-
ing on streams not exceeding a certain width, but this at-
tempted restriction proved abortive as an unwarranted act
calculated to deprive riparian proprietors of vested prop-
erty rights without due compensation, contrary to consti-
tutional provisions in that regard. Clark v. Cambridge &
Arapahoe Irrigation & Improvement Co., 45 Nebr., 798.
Otherwise, rights of riparian proprietors have in the dif-
ferent irrigation acts passed by the legislature been
respected and recognized. What the legislature has done
with a view of promoting irrigation, as we understand and
construe the different laws enacted on the subject, is to
provide for the appropriation of the unappropriated
waters in the streams of the state and to authorize the
condemnation of the property in and to the use of the
waters belonging to riparian proprietors wherever re-
quired in order that the whole of the waters of a natural
stream, when found neccssary, may be used for irvigation
purposes. The law when so construed violates no funda-
mental principle of property rights, nor interferes unliw-
fullv with the property of another. Legislation of this
charasler provides for the appropriation of the waters of
the state by an orderly and legal method, and their di-
version from the streams where flowing for the purpose of
irrigation and for other purposes contemplated by law,
and makes provisions for compensation to be made where
private property rights are taken or damaged for a public
use. This the legislature may lawfully do, and on account
of which none may rightfully complain. That the com-
mon-law rule pertaining to the rights of riparian pro-
prietors has been modified in many material respects
under legislation by the United States congress and by
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this state, will appear further on in this Opinion. We are
now speaking of the general rule pertaining to rights of ri-
parian proprietors, and not of its exceptions and modifica-
tions, which we shall hereafter speak of. We conclude,
therefore, that in this state, under any view we may take
of the subject, the right of riparian proprietors to the use
of the waters flowing in the streams to which their lands
are adjacent, when once attached, is in its nature a vested
right of property, a corporeal hereditament, being a part
and parcel of the riparian land which is annexed to the
soil, and the use of it is an incident thereto, of which the
owners can not rightfully be deprived or divested exeept
by grant, prescription or condemnation, with compensa-
tton by some of the means and methads recognized by law
for the taking or damaging of private property for public
nse.

The development of a system of irrigation and the ap-
propriation and application of the waters of the streams
of the state for that purpose is obviously a work of in-
ternal improvement. It is so regarded and has been ex-
pressly declared by the legislature since its first enact-
ment on the subject, and has been affirmed by this court
in more than one of its decisions. By the act of the
legislature approved February 19, 1877, the organization
of corporations for the purpose of constructing and
operating canals for irrigation was authorized, and such
corporations were given power to acquire right of way,
and to condemn property necessary to the construction of
such canals, in the same manner as railroad corporations
might acquire property and right of way for railroad
purposes, and the law applicable to an exercise of the
right of eminent domain by railroad companies was made
to apply to such irrigation companies. It was also ex-
pressly declared that canals constructed for irrigation
purposes were works of internal improvement, and all
laws applicable to such enterprises should apply to such
irrigating canals. Session Laws, 1877, p. 168. The irriga-
ting act of 1877, with powers more amplified, was merged
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in and became a part of the irvigation law passed by the
legislature of 1889. Session Laws, 1889, c¢h. 68, p. 503.
The law of 1889 was superseded by the more compre-
hensive act of 18955 the substance of the provisions of the
two sections of the act of 1877 being embraced in sec-
tions 39 to 4X, as found in article 2, chapter 93a, Compiled
Statutes, 1801 (secs. 6793-6802, Annotated Statutes).

Indeed, section 2 of the act of 1877 has been re-enacted in
cach succeeding law on the subject almost verbatim, while
the substance of the other section of that act has becen in-

corporated in several different sections of the act of 1395.
It is mnmf‘vxi hv a easnal ingnection of the different laws

1 eas spe he different laws
passed by the legislature that since the passage of the
original act of 1877, above referred to, the construction
of irrigation canals has been recognized and treated by the
legislature as a work of internal improvement, to construet
and operate these the right to take private property for
a public use has been found necessary, and provisions,
although at first somewhat obscure in their application,
have been made by the legislature to accomplish that end.
While secticns 39 and 41 of the act of 1895 (art. 2, ch. 93¢,
Clompiled Statutes, 1901 [secs. 6793 and 6795, Anno-
tated Statutes]) are framed chiefly with a view to au-
thorize the condemnation of rights of way for such enter-
prises, there appears to exist no substantial reason why
they should not be construed as embracing within their
scope and effect the same powers and privileges that are
given to corporations organized under the district irriga-
tion law which are expressly authorized to condemn the
riparian proprietors’ right to the use of the water, and
divert it for irrigation purposes. Sec. 10, art. 3, ch. 93aq,
Compiled Statutes, 1901 (sec. 6831, Annotated Statutes).
We are of the opinion the broad provisions of section
41 of article 2, when fairly construed, suffice for the
purpose of authorizing condemnation for irrigation
purposes, as contemplated by article 2, to the same extent
as is anthorized by section 10 when the irrigation business
is conducted under the provisions of article 8. The con-
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cluding words of section 41, article 2, which is a sub-
stantial reenactment of the provisions contained in the
latter part of the first section of the act of 1877, are as fol-
lows: “Upon the filing of said petition [for condemna-
tion] the same proceedings for condemnation of such
right of way shall be had as is provided by law for the
condemnation of rights of way for railroad corporations,
and the same provisions of law providing for the con-
demnation of rights of way for railroad corporations, the
payment of damages and the rights of appeal shall be ap-
plicable to irrigating ditches, canals, and to other works
provided for in this act.” If the construction and opera-
tion of a ditch or irrigating canal results in injury to the
rights of riparian proprietors, or takes from them private
property for a public use, the provisions of the law with
respect to the recovery of damages where property is taken
or injured by railroad companies in the exercise of the
right of eminent domain become applicable, and may be
- resorted to by the riparian owners for the recovery of the
compensation secured to them by the constitution. If the
authority of section 41 seems insufficient, further authority
is found in section 48 of the same chapter, wherein it is
provided that canals and other works constructed for ir-
rigation or water-power purposes are works of internal
improvement, and all laws applicable to works of internal
improvement are applicable to such canals and irrigation
works. Under these comprehensive provisions the legis-
lature could have intended nothing less than that in the
construction and operation of irrigation enterprises
private property reasonably necessary for the conduct of
the business could be taken and appropriated on due com-
pensation by the exercise of the power and right of
eminent domain. Water for the irrigation canals contem-
plated by the act is absolutely indispensable for the sue-
cessful prosecution of the enterprise. In fact, water to
flow in the ditches to be constructed for the purpose of ir-
rigating the soil for the production of crops was the over-
shadowing and all-controlling factor, without which the
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law, so far as promoting the public welfare, would be
but a hollow mockery, suggestive of a highly absurd situa-
tion—an anomalous condition of affairs. Water, and the
necessity of diverting it from its matural channels and
appropriating it for irrigation purposes as a public use,
being of the very essence of the act authorizing the con-
struction and operation of irrigation enterprises, can
there exist any rational doubt that, under the provisions
we have referred to, the right and authority to condemn
property belonging to a riparian proprietor was given to
those constructing such works of internal improvement
for the purpese of putting the water to the public and
beneficial uses contemplated and intended by the passage
of the act? By section 81 of chapter 16, Compiled Statutes
(sec. 9967, Annotated Statutes), entitled “Railroads,”
these corporations are authorized to take, hold and ap-
propriate so much real property as may be necessary for
the construction and convenient use of their roads. The
power of eminent domain which may be exercised under
the provisions of this section of the statute has by the
legislature been referred to and become a part of the
irrigation statute, as much so as though actually incor-
porated thercin. There are other sections of the law with
reference to internal improvements of other kinds than
that of railroads which might also be resorted to, and
which are fairly susceptible of a like construction, when
considered in connection with the irrigation acts, which
in terms refer to such laws as giving to irrigation canal
companies power to condemn property necessary and es-
sential to their use in the conduct of the business engaged
in as contemplated by statute. The property in water
belonging to a riparian proprietor and his right to the
reasonable use thereof, as we have seen, is a part and
parcel of the land, inseparably annexed to the soil, and
is property within the meaning of that word, of which
the owner can not be divested save and except by some
lawful method, which would apply alike to all species
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of real property and appurtenances belonging thereto.®
'This property right, like any other part of his realty, is
subject to condemnation and appropriation for public uses
in the manner provided Ly law. It may also be lost by
grant or prescription.

In McGece Irrigating Ditch Co. v. Hudson, 22 8. W.
Rep. |Tex.], 967, it is held that while in that state the
irrigation act provides for the condemnation of a right
of way only for an irrigation canal, still, under the Re-
vised Statutes, article 628, section 6, authorizing canal
companies to condemnn any land necessary for their use,
an irrigation company formed under the act of 1889 of
the laws of Texas may divert water which a riparian pro-
prietor had the right to have flow in a certain channel,
and to the use thereof as such owner, since such diver-
sien is, in effect, taking land, which may be done under
the right to take private property for public uses. Says
the court in the opinion by Stayton, C. J.: “The general
law providing for the incorporation of canal companies
contains the following, among the powers conferred on
such corporations: ‘To enter upon, and condemn and ap-
propriate, any land of any person or corporation that may
be necessary for the uses and purposes of said company;
the damages for any property thus appropriated to be
assessed and paid for in the same manner as provided by
law in the case of railroads.’ Revised Statutes, art. 428,
see. 6. The law first quoted evidently only provides for
condemnation of ground over which an irrigation ditch
might run, and, in the absence of a law providing forv
the condemnation of every property necessarily taken in
such an enterprise, no right to condemn would exist. The
act of March 19, 1889, in so far as it provides for con-
demnation, however, is not in conflict with article 628,

# Tt is to be hoped that this isolated sentence will never be quoted
as a holding that there can be property in water. The doctrine that
there can be no property in the corpus of water, but that the right
to it is usufructuary—that is, the right to the use without impairing
the substance—is horn-beok law. See authorities quoted later in
this opinion.—W.F. B.
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Revised Statutes. The provisions of the latter are
broader than the former, and under the power therein
given to enter upon, condemn and appropriate lands, we
are of opinion that any property belonging to plaintiffs,
and necessary for the uses and purposes of defendant, in
the busiress for which it was created, may be condemned,
if it will pass, or may be included, under the term ‘lands.’
The word ‘land’ includes, not only the soil, but everything
attached to it, whether attached by the course of nature,
as trees, herbage, and water, or by the hand of man, as
buildings and fences.” i

In this state the court has repeatediy held that section
21, urticle 1, of the state constitution, is of itself a suffi-
cient basis to justify an action for the recovery of all
damages arising from an exercise of the right of eminent
domain which causes a diminution in the value of the
private property of another. Chicago, K. & N. R. Co. ».
Hazels, 26 Nebr., 364 ; Burlington & M. R. R. Co. v. Rein-
hackle, 15 Nebr., 279, 48 Am. Rep., 342. In the cases
cited the question of damages arose, not for the taking
of property, but for damage to abutting property by rail-
road companies, resulting from obstruction of streets and
highways and other incidents of their comstrnetion and
operation of railways, causing a depreciation in the value
of abutting property. The right of the property owner
to the benefit and advantage of a street and high-
way adjacent to his land and the right of the riparian
owner to the reasonable use and enjoyment of the water
in a stream flowing over or adjoining his land, are not
without features rendering them in a measure analogous.
Speaking of the right to the use and enjoyment of the
privilege and advantage attaching to abutting property on
the public streets, it is said by the Michigan supreme court
that such owner has “a peculiar interest in the adjacent
street which neither the local nor the general public can
pretend to claim; a private right in the nature of an in-
corporeal hereditament legally attached to his contiguous
ground ; an incidental title to certain facilities and fran-
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chises, which is in the nature of property, and which ean
no more be appropriated against his will than any tangible
property of which he may be owner.” Grand Repids & I.
R. Co. v. Heisel, 38 Mich., 62, 71, 31 Am. Rep., 306. It is
thus apparent that as to the property right of a riparian
proprietor to the reasonable use of the water naturally
flowing in the stream, provisions effective in character by
virtue of the constitution and the statutes exist for the
appropriation of such property and the diversion and use
of the water for irrigation purposes, and that upon pay-
ment of adequate compensation for the property taken or
damaged no substantial reason can be urged why the same
may not be done without violating any principle govern-
ing property rights known to our system of jurisprudence.
The right of a riparian proprietor to the reasonable use
of water flowing in a natural channel is property, which
is protected by the @gis of the constitution, and of which
he can not be deprived against his will, except for public
use, and upon due compensation for the injury sustained.
If the legislature had undertaken to sweep away and
abolish this right, we would not be warranted in giving
the act judicial sanction. Where by any possible construc-
tion of a reasonable nature legislation can be upheld, it is
our duty to give it such a construction as will uphold,
rather than destroy it. The irrigation act of 1895 is valid
when construed as not interfering with vested property
rights which have been acquired by riparian proprietors.
Such a constriction, we are satisfied, is justified by a fair
interpretation of the act in its entirety, consideving its
tenor, purport, and the object intended to be accomplished
by its enactment.

The statute authorizes and regulates the appropriation
of the waters of the state for irrigation and other purposes,
and, in making such appropriations as contemplated by
the act, the riparian owner whose property rights are ap-
propriated or impaired, is entitled to compensation for the
injuries actually sustained, to be recovered in a suitable
action or proceeding instituted for that purpose. The
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construction given renders the act effective as providing
a method for the developnient of the semiarid portions of
the state by means of a system of irrigation, including the
appropriation and application of the waters flowing in the
streams, to the more useful and beneficial purposes of
fructifying the soil for the comfort and blessing of man-
kind.

Our discussion on the rights of riparian owners has ox-
tended only to those streams of water where the bed over
which a stream flows is included within the survey of the
public lands as made by the United States government,
from whom the riparian owners obtain title. Such is the
character of the stream the water of which is the subject
of the present controversy. In the case at bar, the stream
is a narrow one, ordinarily flowing but a small volume of
water, the bed thereof belonging to the contiguous land-
owner. Whether the common-law rule fixing the rights
of riparian proprietors applies to the larger streams ot
the state, such as may be classed as interstate rivers, and
along the banks of which meander lines have been run by
the government in its survey of the public lands, presents
an entirely different question, and it would seem that
riparian rights would not attach to the waters of such
rivers. A final determination of the question, however,
is not here made, as this should be left to be decided in a
proper case, where the subject is fairly presented and
considered after oppertunity for thorough investigation,
aided by the researches and arguments of counsel. As to
those streams whose banks form the boundary lines of
the estates adjoining, there are forcible reasons, well
grounded on authority, for holding to the view that the
rules of the common law applicable to navigable streams,
as therein designated and classified, should be held ap-
plicable to all such rivers, even though in fact non-nav-
igable. Wood v. Fowler, 26 Kan., 682, 40 Am. Rep., 330;
Luz v. Haggin, 69 Cal., 255; St. Louis, I. M. & S. R. Co.
v. Ramscy, 13 S. W. Rep. [Ark.], 931, 8 1. R. A, 559, 22
Am. St. Rep., 195; Gould, Waters, sec. 78. While this
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ssubject received slight attention in the case of Clark o.
Cambridge & Arapahoe Irrigation & Improvement Co.,
43 Nebr., 798, it was not determined, as a decision of the
cuse turned on another point. As to navigable streams,
the doctrine seems to be that the water and the soil there-
under belong to the state, and are under its sovercignty
and domain, in trust for the people, and can not, there-
fore, be the subject of a ¢luim of properiy therein, or the
right to the use thereof by an adjoining landowner.
When the government, in its survey, runs meander lines
along the banks of a stream and parts with its title to
the adjoining land, the hboundary of which would be high-

water mark, then it would seemn pernii=sible to classify
the strean as navigable, in which case the waters thereof
and the bed thereunder would belong to the state, and be
held by it in trust for the people. "The waters in such
streams would be held to be publici juris, and not sub-
ject to riparian claimg by the adjoining landowner,
Shively v. Bowlby, 152 U. 8., 1, 14 Sup. Ct. Rep., 548, 38
L. Ed., 331; [llinois C. R. Co. v. State, 146 U. 8, 387, 13
Sup. Ct. Rep., 110, 36 L. Ed., 1018; Placker v. Bird, 137
U. . 661, 11 Sup. Ct. Rep., 210, 34 L. Ed. 819; Martin
v. Waddell, 16 Pet. [U. 8.7, 367, 10 L. Ed., 997; Pollard
v. Hagan, 3 How, [U. &7, 212, 11 L. Lid., 565; Richard-
son v. United States, 100 Fed. Rep. [C. C.], 714

The extent of {he riparian proprictor’s rights in and to
the use of the waters of a natural channel is material to
a satisfactory disposition of the suliject we now have in
hand. This right, stated in its broadest terwns, is that
“gvery proprietor of lands on the banks of a river, has
naturally an equal right to the use of the water which
flows in the stream adjacent to his lands, as it was wont
to run (currere solebat), without diminution or altera-
tion. No proprietor has the right to use the water, to the
prejudice of other proprietors, above or below himn, unless
he has a prior right to divert it, or a title to some exelu-
sive enjoyment. He has no property in the waler itself,
but a simple usufruci while it passes along. Aque currit
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et debet currere, is the language of the law. Though he
may use water while it runs through his land, he can not
unreasonably detain it, or give it another direction, and
he must return it to its ordinary channel when it leaves
his estate.” 3 Kent, Commentaries, 439; Smith v. City
of Rochester,92 N. Y., 463, 473, 44 Am. Rep., 393. While,
as an abstract rule of law, a riparian proprietor is en-
titled to the full flow of the stream as it is wont to flow
by nature, yet the rule has so many exceptions and has
been so modified as the law has progressed, that the nature
and extent of a riparian proprietor’s pecuniary interests
or property in a stream can not be measurcd by such a
rule, nor can the rule now be said fo be a full and #ccurate
statement of the law. The law does not recognize a ri-
parian property right in the corpus of the water. Vernon
Irrigation Co. v. City of Los Angeles, 39 Pac. Rep.
[Cal.], 752. The riparian proprietor does not own the
water. He has the right only to enjoy the advantage of a
reasonable use of the stream as it flows by his land, sub-
ject to a like right belonging to all other riparian pro-
prietors. Kinney, Irrigation, sec. 59; Gould, Waters,
sec. 204; Embrey v. Owen, 6 Exch. [Eng.], 353. The
property interest in the water is wsufructuary and his
right thereto is subject to many limitations and restrie-
tions, and always depends upon its reasonableness when
considered in connection with a like right as belonging to
all other riparian proprictors. His use must be reason-
able, whatever may be its purpose; and he may not,
under any circumstances, by his use materially dawage
other proprietors, either above or below him. Undon Mill
& Mining Co. v. Dangberg, 81 Ted. Rep. 73; Will-
iamson v. Lock’s Creelk Canal Co., 78 N. Car, 156
The mere fact that the riparian proprietor is deprived of
the full flow of the stream adjacent to his land would
furnish no basis for compensatory damages; merely di-
minishing the volume of water in the stream would not
deprive the owner of property for which he could lay
claim to a pecuniary compensation. At most, the naked
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right to the full flow of the stream, and its loss by dimin-
ishing the volume of water when appropriated for irri-
gation purposes, could result only in damnum absquc in-
jurie. In order to entitle the riparian owner to com-
pensation, he must suffer an actual loss or injury to the
use of the water which the law recognizes as belonging
to him, and to deprive him of which is to take from him
-a substantial property right. Itis for an interference with
or injury to his usufructuary estate in the water for
which compensation may rightfully be claimed where the
water of the stream is diverted and appropriated for the
use of irrigation; it is such a taking of or damage to
property as materially and substantially depreciates the
value of the real estate of which it forms a part. Ordinarily
the riparian property right would be limited to the use of
the water of the stream for domestic purposes, and, if ap-
plied to the irrigation of riparian lands, a reasonable use
for such purposes in view of an equal right of use belonging
to all other riparian proprietors, which would fix the basis
for compensation where there has been a deprivation of
such right by the appropriation of the water for a public
use. Low v. Schaffer, 24 Ore., 239.

A riparian proprietor’s right to the use of water for ir-
rigation purposes must be understood as applying to
riparian lands enly. He would have no rights as a ripa-
rian owner which could extend to non-riparian lands.
This raises the question as to the extent or area of lands
bordering on a stream, or over which it flows, which may
properly be classed as riparian lands. A riparian owner’s
right to the reasonable use of water exists solelv by
virtue of his ownership of the lands over or by which the
stream flows. It is obvious that this right can neot be en-
larged or extended by acquisition of title to lands con-
tiguous to the riparian land; nor can a riparian owner,
as such, rightfully divert to non-riparian lands water
which he has a right to use on riparian land. hut which
he does net so use.  Chauvet v. Hill, 28 Puc Rep.[Cal],
1066 Gould v. Faton, 19 Pac. Rep. [Cal.], 377, 3R I..

29
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R. A., 181; Bathgate v. Irvine, 58 Pac. Rep. [Cal.], 442,
77 Am. St. Rep., 158. Land, to be riparian, must have the
stream flowing over it or along its bovders, and the vital
question is how far away from the stream it may be
considered to extend.

The subject is considered in the case of Luz v. Haggin,
69 Cal., 424, 425. It is there held that a riparian tract of
land (in that case the title to which had been obtained
from the state) would include all the sections or frac-
tional sections mentioned in any one certificate of pur-
chase bordering on a natural water channel, or through
which it had its course; but says the court: “If, how-
ever, lands have been granted by patent, and the patent
was issued on the cancelation of more than one certiiicate,
the patent can operate, by relation (for the purpose of
this suit), to the date of those certificates only, the lands
described in which border on the stream.”

In Bochmer v. Big Rock Oreek Irrigation District, 48
Pac. Rep. [Cal.], 908, it is held that where quarter sec-
" tions of land are granted by separate patents based on sep-
arate entries, and therefore constituting distinct tracts of
land, mere contiguity can not extend a riparian right inci-
dent to only one quarter section, although both are owned
by the same person.

The rule in California seems to be that where riparian
lands are acquired by an entryman or purchaser by any
one entry or purchase, the boundary of the riparian land
would be restricted to the land the title of which was
acquired by the one transaction; that each tract thus
acquired would be treated as an independent tract, be-
yond which riparian rights could not extend. It is the
policy of the government in the disposition of the public
lands in this state, as it has been the policy of the state
regarding her school lands, to have the land surveyed
into townships, sections and subdivisions of sections, in
order that it may be disposed of in limited quantities in
legal subdivisions not less than one-sixteenth of a sec-
tion, comprising a forty-acre tract, and usually not ex-
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ceeding a quarter section of 160 acres. The forty-acre
tract, or one-fourth of a quarter section,—or, if an irreg-
ular tract, it is designated as a certain numbered lot,—
may be, and usually is, taken as the unit of measure-
ment in the acquisition of title to the public lands within
the state. As an illustration, the government authorizes
the disposition of the public lands under the preemption,
homestead or timber culture laws in tracts of not less than
forty acres nor more than 160 acres. Where more
than forty acres are taken it is not required that it be in
any particular form or located within one particular
section or quarter sectiom, but if the forty-acre tracts
adjoin each other and do not exceed the maximum
acreage allowed in one entry, a party may thus acquire a
good title to the land. Within the limits of railroad
grants homestead entries were limited to tracts not ex-
ceeding eighty acres, while the railroad grants of land
by the government are usually by sections of 640 acres
each. Where a homestead of eighty acres has a water-
course through it, which also runs through a section of
railroad land adjoining, there appears no sound reason
for saying that the riparian land in one instance would
include but eighty acres and in the other 640. If the
riparian proprietor’s right is incident to the soil, is a part
and parcel of the real estate, like the trees and the grass,
then it would seem that in this state, at least, in view
of the policy of the government in the disposition of its
public lands, riparian rights would attach only to those
legal subdivisions of a section ordinarily described as
forty-acre tracts, or, in lieu thereof, where the tracts are
irregular, to a certain designated lot, which borders on
a stream or through which it flows. There is neither
reason nor logic for saying that when one acquires a
forty-acre tract with the riparian rights belonging there-
to, such is the limit of the riparian lands in that case, but
where, on the same stream, an entire section is acquired
by grant from the government, that the whole of the 640
acres, for that reason, becomes riparian land, It beirzy
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the policy of the government to dispose of its public do-
main in tracts of not less than forty acres each, why,
then, may it not be said that riparian rights are limited
to such tracts, even though several of them wmay be joined
together in one certificate of purchase or instrument of
conveyance? It is not decided that such should be the
rule in this state, as it is decmed preferable to leave the
question open for maturer investigation and considera-
tion.

From what has been said, it must not be inferred that
the rights of an appropriator for beneficial purposes con-
templated by statute are net o= sacred and as much en-
titled to the cqual protection of the law as is the property
right of riparian proprietors. Indeed, the property right
of an appropriator in water diverted from natural chan-
nels and applied to irrigation uses is distinetly recognized
in the case-of (Tark v. Cambridge & Arapahoc Irrigation
& Improvement Co., 45 Nebr,, 798, where the doctrine of
estoppel was applied to the acts of the riparian owner, and
it was held that, because of his laches, he could not main-
tain an injunction suit to restrain the diversion of the
water by an appropriator and its application to the soil
by means of irrigation, and that he would be left to his
ordinary remedy at law for cempensation for the injury
sustained.  The two doctrines of water rights—one the
rule of priority of appropriation and the other the com-
mon-law doctrine of riparian ownership, whose basis is
equality between all those who own lands upon the stream
—inay, in our judgment, both exist at the same time, as
both have existed in this siate, as we shall endeavor
hereafter to demonstrate. We have spoken of the com-
mon-law rule, made so by the legislative adoption of the
principles of the common law when applicable and not
inconsistent with the laws of the state. Valid vested
rights have also been acjuired by reason of the prior ap-
propriation of the public walers of the state which have
received sanction and recognition by the legislature and
by the congress of the United States, which place the
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title of the appropriator on an equality with riparian
owners. The fundamental hypothesis of prior appropria-
tion of water for the development of the arid or semiarid
portions of the country, is the vecognition of the right
of the people or those desiring, to appropriate, and apply
to beneficial uses any unemployed water of the natural
streams, and that such rights, when so acquired, are to
be determined according to the date of appropriation;
priority of acquisition giving the better right. The two
doctrines are not necessarily so in conflict with each
other as that one must give way when the other comes into
existence. The common-law rule of riparian rights is un-
derlying and fundamental and (akes precedence of appro-
priations of water if pricr in time. The twoe doctrines
stand side by side. They do not necessarily overthrow
each other, but one supplements the other. The riparian
owner acquires title to his usufructuary interest in the
water when he appropriates the land to which it is an in-
cident, and when the right is once vested it can not be
divested except by some established rule of law. The ap-
propriator acquires title by appropriation and applica-
tion to some beneficial use, of which he c¢an not be
deprived except in some of the modes prescribed by law.
The time when either right accrues must deternine the
superiority of title as between conflicting claimants.

The irrigation act of 1889 abrogated in this state the
common-law rule of riparian ownership in water, and
substituted in lieu thereof the doctrine of prior appro-
priation. This legislation could not and did not have
the effect of abolishing riparian rights which had already
accrued, but only of preventing the acquisition of such
rights in the future. The law of 1893 but continued in
force the act of 1889 in so far as that act abrogated the
common-law rule as to the rights of riparian proprietors,
and since the taking effect of the act of 1889 those ac-
quired rights to the waters flowing in the natural chan-
nels of the state are to be tested and determined by the
doctrine of prior appropriation. That it was competent
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for the legislature to abrogate the rule of the common
law as to riparian ownership in waters as to all rights
which might be acquired in the future, and substi-
tute a system of laws providing for the appropriation
and application of all the unappropriated waters of the
state to the beneficial uses as therein contemplated, there
exists, it would seem, no reasonable doubt. In United
States v. Rio Grande Dam & Irrigation Co., 174 U. 8,
690, 19 Sup. Ct. Rep. 770, 43 L. Ed., 1136, it is held that
it is within the power of a state legislature to change the
common-law rule of riparian proprietors and authorize
the appropriation of the flowing waters within itg do-
minion for such purposes as it deems wise and proper.
The substitution of the law of prior appropriation, in-
stead of the common-law rule of riparian ownership, is
applicable only to those waters in the state which are
unappropriated, or, in other words, which have not be-
come the property of riparian proprietors. In our view
of the subject, the right of the appropriators of water
who have applied the same to the soil for agricultural
purposes by means of irrigating canals antedates the
passage of either of the irrigation acts of the legislature
of which we have just made mention. This right has
grown out of the necessities of the case, and has been
sanctioned by the acts of congress and recognized by the
laws of the state. It is a matter of common knowledge,
historical in character, that in the development of the
state in the higher altitudes in the western portions, be-
cause of the arid or semiarid climatic conditions which
prevail, it has been found impossible to successfully en-
gage in agricultural pursuits save by applying to the soil,
by the process known as irrigation, waters diverted and
drawn from natural streams, thereby reundering highly
productive a land otherwise valuable only for grazing.
It is a faet so common and notorious that we may prop-
erly take judicial notice of it that since the early settle-
ment of the western portions of the state it has been the
custom of the settlers to appropriate the waters of the
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streams flowing therein by means of irrigating canals
and apply them to the soil in prosecuting the business of
agriculture in all its varied branches. We do not mean
to say that there has grewn up in the section of the state
referred to a custom adopted by the people which has
been perfected into a system or code of laws respecting
the appropriation of water for agricultural purposes, nor
do we find this necessary in the present case. What is
said is that from the earliest settlement of the semiaiid
portions of the state, and before the enactment of any
irrigation statute providing for the appropriation of
water, there has existed a practice or usage of diverting
water from the natural channels of the streams inte irri-
gation canals constructed for that purpose, and the ap-
propriation and application of such water for agricultural
purposes. Whether or not under this practice or eustom
apprepriators have acquired rights which are in their
nature property, and which when once acquired l:ecome a
superior title, and give the better right to the use of such
water than that of a riparian owner whose title
is acquired subsequently, must depend on facts and e¢ir-
cumstances as disclosed l n any particular case. When
such a custom has been so generally recognized as to have
the force of law, it can only be regarded as a substantial
adoption of the doctrine of prior appropriation of water
which obtains in the arid states immediately west of us.
Says Mr. Justice Miller, in speaking of the United
States statute recognizing the right of those who have
appropriated water for agricultural purposes: “The
section® of the act which we have quoted was ratlier a
voluntary recegnition of a pre-existing right of posses-
sion, constituting a valid claim to its continued use, than
the establishment of a new one.” Broder v. Natonia 1) ater
& Mining Co., 101 U. 8., 274, 276, 25 L. Ed., 790. The
section just referred to is contained in an act of congress
of July 26, 1866, and provides “that whenever, by priority
of possession, rights to the use of water for mining, agri-
*14 U. S. Statutes at Large, p. 253, sec. 9.
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cultural, manufacturing, or other purposes, have vested
and accrued, and the same arve recognized and acknowl-
edged by the local customs, laws, and the decisions of
courts, the possessors and owners of such vested rights
shall be maintained and protected in the same; and the
right of way for the counstruction of ditches and canals
for the purposes aforesaid is hereby acknowledged and
confirmed: Provided, kowerver, That whenever, after the
passage of this act, any person or persons shall, in the
vonstruction of any ditch or canal, injure or damage the
possession of any settler on the public domain, the party
committing such injury or damage shall be liable to the
party injured for such injury or damage” 14 U. 8.
SNtatutes at Large, p. 253, sec. 9.

In a decision by the United States supreme court
(Rasey v. Gallugher, 87T U, 8., 670, 22 L. Ed., 452), in
which the opinion was prepared by Mr. Justice Tield, the
section we have just quoted was under consideration. Tt
is there said by the author, after speaking of another
case decided priov thereto (Atelison v, Peterson, 87 U8,
07, 22 1. Bd., 414) @ “Tver since that decision it has
been held generally throughout the Pacifie states and
territories that the right to water by prior appropriation
for auny beneficial purpose is euntitled to protection.
Water is diverted to propel machinery in flour-mills and
sawmills, and to irrigate land for cultivation, as well as
to enable miners to work their mining claims; and in all
such cases the right of the first appropriator, exercised
within reasonable limits, is respected and enforced. We
say within reasonable limits, for this right to water, like
the right by prior occupancy to mining ground or ag-
ricultural land, is not unrestricted. It must be exercised
with veference to the general condition of the country
and the necessities of the people, and not so as to deprive
a whole neighhborhood or commurity of ifs use and vest
an abseclute monopoly in a single individual. The act of
congress of 1866 recognizes the right to water by prior
appropriation for agricultural and manufacturing pur-
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poses, as well as for mining. * * * It is very evident
that congress intended, although the language used is not
happy, to recognize as valid the customary law with re-
spect to the use of water which had grown up among the
occupants of the public land under the peculiar neces-
sities of their condition; and that law may be shown by
evidence of the loecal customs, or by the legislation of the
state or territory, or the decisions of the courts. The
union of the three conditions in any particular case, is not
essential to the perfection of the right by priorvity; and
in cuase of a conflict between a local custom and a statutory
regulation the latter, as of superior authority, must neces-
sarily control.”

In Lux »v. Haggin, 69 Cal., 255, 446, it is observed by
the California supreme court: “IFrom the foundaiion of
the state, waters pertaining to the public lands of both the
federal and state govermments have been appropriated
and unsed for mining, agriculture, and other useful pur-
poses.  Such appropriation and use was first sanctioned
hy ¢istom, next by the decisions of the courts, and finally
by legislative action on the part of the United States as
well as the state. It thus became a part of the law of the
land, of which every citizen was entitled to avail himself,
and of which every purchaser from the United States, as
well as the state, was bound to take notice. In protect-
ing, therefore, the rights of the appropriators of water
upon the public lands of the state and of the United
Ntates, no wrong is done to the purchasers from either
government. That from the very beginning it has been
the custom of the people of the state to divert from their
natural channels the waters of the streams upon the pub-
lic lands, and appropriate the same to the purposes of
mining, agriculture, and other useful and beneficial uses,
is a part of the history of the state.”

See, also, Isaacs v. Barber, 30 L. R. A. [Wash.], 665,
45 Am. St. Rep., 772, where it is held that judicial notice
will be taken of the fact that at least that portion of the
state east of the Cascade Mountains was included within
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the territory where the customary law of miners was in
force and the right of appropriating water for agricultural
and manufacturing purposes exisied, although the com-
men-law rule of riparian ownership was a part of the
law of the state.

Recognizing the necessity for the appropriation of
water and its application to the soil for agricultural pur-
poses, the legislature of this state, in 1877, passed an act
having for its object the forination of corporations for the
construction and operation of canals for irrigation, and
for that purpose gave them the right to aequire right of
way for such canals, and declaved the canals to be works
of internal improvement. Session Laws, 1877, p. 168. It
is manifest from a reading of the act, brief though it is,
that the legislature, recognizing the conditions existing in
the semiarid portions of the state where the tide of emigra-
tion was then beginning to flow, and the necessity of appro-
priating the public waters for agricultural purposes by
means of irrignting canals, passed the act with the view
of providing efi'ective menns for the appropriation of such
waters and their application to the soil in order that agri-
culture might be successfully engaged in, and the re-
sources of the state developed. Without irrigation the
country was principally of nse for grazing; with it, and a
soil for fertility unsurpassed which it possessed, and a
favorable climuate, the country could, be made to Llossom
as the rose, and to susiain a population of thousands,
where but hundreds had previously found a means of
livelihood. Who can doubt that DLy the passage of this
act the legislature, composed as it was of intelligent 1nen,
intended to and did recognize the right of the inhabitants
of the public domain—those settling there for the pur-
pose of building permanent homes—to construct irrviga-
tion canals and appropriate the waters of the natural
streams for the purpose of promoting agriculture and de-
veloping the country? It would be the height of absurdity
to say that the construction of irrigation canals was au-
thorized for any other purpose or with any other view
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than the appropriation of the public waters flowing in the
streams. Congress had authorized and sanctioned the
appropriation of water for the purposes contemplated by
the legislative act. It had declared by the act of 1866
that in the disposition of the public domain riparian
proprietors took title to their lands subject to the rights
of appropriators who had acquired title to the use of
water by appropriation for agricultural purposes, where
such rights were recognized by local customs, by the legis-
lature or by the courts. Practically all the lands in the
semiarid portions of the state at the time belonged to the
government. It was the riparian proprietor, and it au-
thorized the appropriation and diversion of the water for
agriculture, mining and manufacturing purposes. The
state recognized and encouraged the appropriation of
water for agricultural purposes by the passage of the act
of 1877. Theve were no riparian proprietors except the
general government, or at most but a.few, who were or
could be affected by the act. It contemplated the appro-
priation of the waters of the streams and their use for
irrigation to meet the necessities of the case in conformity
with the customs and usages prevailing in arid portions
of the western country, where irrigation was essential to
agriculture. The congressional act of 1866 authorized
this to be done, and land thereafter disposed of by the
United States was subject to prior rights acquired by ap-
propriation. The act of 1889 (Session Laws, 1889,
ch. 68, p. 503), in which was merged the act of 1877,
especially recognized the rights acquired by prior appro-
priators and treated them as it would any other vested
property rights. Section 13, article 1 thereof, declares:
“All ditches, canals and other works heretofore made, con-
structed or provided by means of which the waters of any
stream have been diverted and applied to any heneficial
use must be taken to have secured the right to the waters
claimed to the extent of the quantity which said works
are capable of conducting and not exceeding the quantity
claimed without regard to, or compliance with, the re-
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quirements of this chapter.”” And the act of 1895 pre-
served all rights acquired by appropriation prior to its
passage. Session Laws, 1895, ch. 69, p. 244. By section
49 it is provided: “Nothing in this act contained shall
be so construed as to interfere with or impair the rights
to water appropriated and acquired prior to the passage
of this act.”

In the light of the provisions of the act of congress as
construed by the supreme court of the United States, the
different acts of the legislature of this state relating to
the appropriation of the waters flowing in the streams
thereof, and taking notice of those historical facts con-
nected with the development of whieh we have made men-
tion, the conclusion appears to us irresistible that every
appropriator of water who has applied it to the heneficial
uses contemplated by these several acts has acquired a
vested interest therein, which gives him a superior title
to the use of the water over the riparian proprietor whose
right has been acquired subsequent thereto, or who has
lost his right, ¢nee acquired by either grant or preserip-
tion, Assuming, then, as we think should be domne, that
the right of acquiring an interest in the use of water by
appropriation when applied to the beneficial purposes of
agriculture has existed in this state since its early settle-
ment in those portions where irrigation is found to be
necessary, the decisive question in all cases as between
riparian proprietors and those claiming as appropriators
is who first secured the right to the use of the water in
controversy. Has the riparian proprietor, who appro-
priates his riparian water right as an incident to and a
part of the land obtained from the government, and whose
right then attaches, a superior claim, or has the appro-
priator a better right because prior in time? The answer
in each case must depend upon the facts and circumstances
as developed therein. As to the law applicable to contro-
versies between those claiming as riparian proprietors
and those claiming by right of prior appropriation, see
Low v. Schajfer, 24 Ore., 239 ; Spcake v. Hamilton, 21 Ore.,
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8; Kaler v. Campbell, 13 Ore., 596; Ramelli v. Irish, 96
Cal., 214 ; Judlkins v. Elliott, 12 Pac. Rep. [Cal.], 116.

In support of its right to maintain an action of the
charvacter of the one at bar, it is argued by the plaintiff
that those sections of the irrigation statute constituting
the state board of irrigation with authority to ascertain
and determine the priority and amount of past appro-
priations and allow further appropriations when it is
determined there is unappropriated water in any natural
stream from which it is sought to divert it, and with
other powers as therein defined, are unconstitutional, be-
cause conferring judicial powers upon a tribunal not au-
thorized by the constitution, and in contravention of its
provisions. As we have heretofore made mention, the
lower court in the trial of the case refused to entertain
jurisdiction and try the merits of the controversy, hold-
ing that the state board of irrigation had exclusive orig-
inal jurisdiction of the matters set out in the petition,
and that as to all issues raised by the pleadings, save
those pertaining to an injunction to hold matters in -statu
quo pending a determination of such rights, the respective
parties should be remanded to the board for such remedies
as they might be found entitled to. It is no doubt true,
as pointed out by counsel, that the sections in question
are borrowed from the statutes of Wyoming, in which
state constitutional provisions authorize tlie creation of
such a board, while our constitution is silent on the sub-
ject. But it is to be noted that the Wyoming constitution
has not provided for a board of irrigation with judicial
functions in the sense that it is a judicial tribunal. The
duties of the board there, as here, are supervisory and
administrative in character, and not judicial. While it
may be true that they are given powers of a guasi-judicial
character, this of itself does not constitute them a judicial
body, nor does it have the effect of confeiring upon ad-
ministrative bodies the exercise of judicial functions in
contravention of constitutional provisions. The Wyoming
statute, from which ours is borrowed, has been subjected



366 NEBRASKA REPORTS. [VoL. 67

Crawford Co. v. Hathaway.

to judicial construction, and is uplicld by the supreme
court of that state on the express ground that the powers
authorized therein are not judicial, but administrative.
Farm Investment Co. v, Carpenter, 50 L. R. A. [Wyo.],
747, 87 Am. St. Rep., 918. With this authoritative con-
struction of the statute, and a decision of the very (ues-
tion raised in the case at bar upon reasoning quite con-
vincing and satisfactory, it would seem that the question
should he regarded as at rest. The primary object of the
board is for the purpose of supervising the appr opriation,
dlstrlbutmn and diversion of water. This is obviously
an administrative rather than a judieial function.

Says the Wyoming supreme court, in the case just
cited (p. 7567): “Itis a matter of public concern that the
various diversions shall occur with as little friction as
possible, and that there shall be such a reasonable and just
use and conservation of the waters as shall redound more
greatly to the general welfare and advance material
wealth and prosperity”; and, quoting from White ».
Farmers’ Highline Canal & Reservoir Co., 43 Pac. Rep.
[Colo.], 1028, 31 L. R. A., 828: “From the Verv nature of
the business, mnhovemms with reference to the use of
water, naturally led to unseemly breaches of the peace;
and, to avoid these, it was found expedient and necessary
to provide complete rules of procedure governing the
taking of water from the public streams of the state, and
regulating its distribution to those entitled thereto”-—as
it were, a sort of policing of the waters capable of use for
irrigation, as necessary and required, as well to preserve
and procure proper use of the water as to prevent breaches
of -the peace. In order to accomplish this ohject it is
necessary and expedient to provide for certain preliminary
investigations. Again, quoting from Farm Investment
Co. v. Carpenter, supra (p. 758) : “Any effort to super-
vise and control the waters of the state, their appropria-
tion and distribution, in the absence of an effective ascer-
tainment of the several priorities of rights, must result
in practical failure in times when official intervention is
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most required. * * * In the development of the irri-
gation problem under the rule of prior appropriation, per-
plexing questions are continually arising, of a technical
and practical character. * * *# The board is not re-
quired to await the occurrence of controversies, but is to
proceed, on its own motion, to ascertain the various
rights, conflicting or not, and thereupon see that the
water is properly divided.”

Such functions, it would seem, are clearly administra-
tive in character, and not judicial. It is a judicial func-
tion to administer justice between litigants in cases where
disputes arise and to settle these disputes according to
law as administered in courts of justice. The board of
irrigation, however, in many cases acts in advance of any
dispute, and whether there is or will be a controversy in
no way affects its powers. The courts can act only as
controversies arise between litigants, and then only by
determining the questions presented by the litigation.
While there are some questions affecting property rights
which grow out of the administration of the law by the
state board of irrigation,and in which are involved matters
in dispute calling for action of a quasi-judicial character,
yet as to all these ample provisions are made for recourse
to the courts. Powers of the same general nature and
character are conferred upon almost every administrative
body known to the statute, and regarding which it has
frequently been decided are of a quasi-judicial nature,
and yet such bodies are invariably held to be administra-
tive, and to in no way conflict with the constitutional pro-
visions regarding officers and bodies upon whom judicial
power may be conferred. The state board of transporta-
tion, as heretofore organized in this state, the constitu-
tionality of which has been invariably upheld when at-
tacked, in all respects, save as to the manner of passing
the law providing for its creation, is a fair illustration of
the validity of legislation of this character. Numerous
other boards and offices created by statutes, of an admin-
istrative character, and yel poussessing powers of a quasi-
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judicial natur e, mloht also be referred to if thought to
serve any useful purpose. Ior the reasons given, we arc
of the opinion that the sections of the act in question
are not obnoxious to the constitution on the objections
raised by counsel, and that the authority of the board of
irrigation to make the determinations contemplated by
the act, and the requirement of its approval as a condition
to the right of appropriation under the provisions of the
act, is a valid exercise of legislative power.

It does not, however, necessarily follow from the con-
clusion just reached as to the powers and dutics of the
board that the conrts are in any way susted of their juris-
diction over actual ('ontroversms. 'l‘he board is possessed of
powers of an administrative character. The courts have
judicial powers, and while the board may make all needful
preliminary determinations to enable it to regulate the
distribution of water, and may determine whether or not
proposed appropriations shall be allowed, and in what
order, in pursuance of the provision of the statute, subject
to the right of appeal, whenever a controversy arises over
the substance of the rights of various parties making use
of a stream, such controversies are proper for the courts
to take judicial cognizance of. The courts can not ad-
minister the statute nor regulate the use of the streams,
but they can and should adjudicate disputes based on the
rights of parties acquired under the statute. The statute
does not create a mere license to the use of water appro-
priated; it creates a right in and to the use of the water,
and expressly provides for its sale and disposal in the
same manner as real property. ‘Section 63, art. 2, ch. 93¢
Compiled Statutes (section 6817, Annotated Statutes).
See, also, Ntrickler v. City of Colorado Springs, 26 Pac.
Rep. [Colo.], 313, 25 Am. St. Rep., 245; Frank v. Hicls.
35 Pac. Rep. [Wyo.], 475. Whenever it beconies necessary
to vindicate or support such a right by judicial proceed-
ings, the courts should be open and available therefor as
in the case of a controversy regarding any other property
right; hence it is that all controversies over water rights
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arising under the statute are not necessarily for the board
of irrigation alone. If a controversy has been submitted
to that board and by it adjudicated, and no appeal taken,
an entirely different question is presented. But where
the board has made no determination and a large number
of persons are claiming the right to divert and use the
water of a stream, some by appropriation under the
statute, some under prior acts, some by prescription, and
others as riparian owners whose rights have accrued prior
to the statute and have not been divested, we know of
no sound reason why a suit in equity to determine and
adjust such rights and enjoin interference with those ri ghts
by others under a claim of right may not be maintained.
Such suits are permitted everywhere where the system
of appropriation adopted by our statute obtains. In some
states they have been provided for by statute, but in the
absence of statutes, they have been upheld under general
principles of equity jurisdiction. Frey v. Lowden, 70
Cal,, 550. In our opinion, it is altogether proper to per-
mit such suits in this state where riparian rights -exist
and have long existed, but are subject to be divested or
impaired by appropriations of water under the statute
upon due compensation therefor. The litigation involved
in the appropriation of water from a stream, the banks
of which are thickly settled, would be endless if the juris-
diction of a court of equity to prevent multiplicity of suits
could not be invoked. This principle has been appealed
to frequently over litigation of water rights, and has been
held to permit of a single suit by a plaintiff against all
of a large number of persons having or claiming rights
in the water of the stream which infringed on the rights
of such plaintiff. Gould, Waters, sec. 564. The chief
difficulty in such cases arises from the fact that the sov-
eral defendants have several rights and interests. and
are not so connected in interest that a determination as
to one would include them all. There is to he found in the
reported cases and in the text-books authorit v for a limita-
tion of the jurisdiction to prevent a multiplicity of suits

30
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in such cases, but the weight of authority, following the
leading case of Mayor v. Pilkington, 1 Atk. [Eng.], 282,
holds to a contrary doctrine. AMiller v. Highland Ditch
Co., 87 Cal, 430, 22 Am. St. Rep., 254; Hillman r. New-
ington, 57 Cal., 56; Woodrujff v. North Bloomficld (iravel
Mining Co., 8 Sawy. [U. 8. C. C.], 628; Mcyer v. ’hillips,
97 N. Y., 485, 49 Am. Rep. 538. See, also, New York & N.
H. R. Oo. v. Schuyler, 17 N. Y., 592; Thorpe v. Brumfitt,
8 Ch. App. Cas., L. Rep. [Eng.], 650, 656; Western Laund
& Emigration Co. v. Guinault, 87 Fed. Rep., 523; nited
States v. Flournoy Live-Stock & Real-Lstate (o., () Fed.
Rep., 886 ; Hammontree v. Lott, 40 Mich., 180; 1 Pomeroy,
Equity Jurisprudence, secs. 252-260. For such reasons we
are of the opinion the plaintiff might properly bring such
an action as the one before us, so far as it comes within
the scope of a bill of peace, to avoid a multiplicity of
actions.

There is much in the petition to indicate that the action
was intended as a general condemmnation proceeding as
well, and that some sort of administrative proceeding in
parceling out and distributing the waters of the stream in
controversy was contemplated, as well as the determina-
tion of the rights of the several parties. All this admin-
istrative work is for the board of irrigation, and, so far as
relief of that nature is sought, the lower court acted cor-
rectly in remanding the parties to their remedics by a
proper application to the board. It is also true that pro-
ceedings for condemnation in furtherance of an irrigation
project can not be joined with a suit in equity of the kind
just considered. A petition, however, must be judged and
the nature and character of the action thereby begun de-
termined, chiefly by the facts alleged and the legal results
therceof, and remedies appropriate thereto. Alter v. Bank
of Ntockl:am, 53 Nebr., 228, 230. Disregarding much sur-
plusage and irvelevance, the prayer for an injunction
against {he several defendants, and the allegations upon
whi=h it 1: hased, are sufficient to bring the petition
within :he jurisdiction of a court of equity. Nor do we
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see any reason for not hol(hno that the plamtlff in a suit
in equity in the nature of a bill of peace to protect his
water right and determine and define conflicting rights to
or claims upon the waters of the same stream may offer
to do equity by compensating riparian owners whose rights
are affected by the construction and operation of a canal
under bis appropriation, and that in this way the amounts
due the several parties claiming rights by way of damages
may become a proper subject of inquiry and adjudication
therein.

Oune other feature of the plaintiff’s case, it seems proper
to here give consideration. The plaintiff, it appears, was
under contract to furnish water to the village of Craw-
ford for general municipal purposes, including water for
sprinkling streets and for power for a lighting plant, and
was also under some obligation to the general government
to furnish water for flushing the sewers at Fort Robinson,
an occupied military post located mear the village of
COrawford. IFurnishing water for the uses referved to it
is claimed is a domestic use of the water, within the pur-
view of section 43, article 2, chapter 93¢, Compiled
Statutes (section 6797, Annotated Statutes), and because
thereof the plaintiff claims priority over several defend-
ants as an appropriator of water for domestic¢ and agricul-
tural purposes under the statute. As far as the canal is
intended for irrigation, the appropriation of water to
flow therein is obviously an appropriation for an agricul-
tural purpose. We do not, however, agree with counsel
that the other purposes named are domestic, within the
meaning of the statute. In our opinion, the term “do-
mestic purposes,” as used in the statute, has reference to
the use of water for domestic purposes as known and
recognized at common law by riparian proprietors. Gould,
Water Rights, sec. 205. The common law distingnishes
between those modes of use which ordinarily involve a
taking of small quantities of water, and but little in-
terference with the stream, and those which necessarily
involve a taking or diversion of large quantities, and
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a considerable interference with its ordinary flow. The
use of a stream in the ordinary way by a riparian owner
for drinking and cooking purposes and for watering his
stock, is a domestic use. It involves no considerable di-
version of water and no appreciable interference with the
stream. This right of the riparian owner the statute in-
tended to preserve to him, and to protect against appro-
priations of water for other uses by canals, ditches and
pipe-lines, whereby large quantities would be abstracted.
This is the only construction which will give any force to
the statute. If all of the water of a stream may be di-
verted by a canal for so-called domestic purposes involving
incidental use for power, the priority given agricultural
uses is rendered nugatory. This is the construction given
similar provisions elsewhere. Montrose Cuanal Co. v
Loutsenhizer Ditch Co., 48 Pac. Rep. [Colo.]. 532; Broad-
moor Dairy & Live-Stock Co. v. Brookside Water & Im-
provement Co., 52 Pac. Rep. [Colo.], 792.

In the first case cited the court says (p. 534): “While
it is true that section 6 of article 16 of the constitution
recognizes a preference in those using water for domestic
purposes over those using it for any other purpose, it is
not intended thereby to authorize a diversion of water for
domestic use from the public streams of the state by
means of large canals. * * * The use protected by the
constitution is such as the riparian owner has at common
law to take water for himself, his family, or his stock, and
the like.”

The principle upon which the decree on the cross-peti-
tion of the defendant Hall proceeds is in the main cor-
rect. Having been brought into court by the plaintiff, he
sets up his previously-acquired riparian rights, the in-
fringement thereof by plaintiff, and consequent damage,
and prays an injunction. Itis probably true he would not
necessarily have been entitled to an injunction in an in-
dependent suit brought by him for that purpose, since there
would be no question of repeated trespasses in case plain-
tiff had acquired a superior vight by appropriation for irri-
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gation purposes, and an action at law for damages would
be an adequate remedy. But when the plaintiff sued him
and prayed for an injunction against him, he could de-
mand that plaintiff do equity and pay his damages before
any relief be awarded. The court, we think, was justified
in enjoining any interference with the riparian rights of
the defendant Hall until this was done. It also appears
that as to those uses to which the plaintiff was putting or
seeking to put the water sought to he appropriated by it,
not agricultural, defendant had a right to insist that he
had priority by reason of his long-continued use for power
and manufacturing purposes, and an injunction against
any diversion beyond what was used by plaintiff for irri-
gation, so far as such diversion injured defendant Hall,
was proper, in so far at least as he was able to make a
beneficial use of the water for power purposes for which
it was used. Section 20, art. 2, ch. 93¢, Compiled Statutes
(section 6774, Annotated Statutes). But the injunction
granted goes much beyond either of these grounds. As
has been seen, the common law does not give to a riparian
owner an absolute and exclusive right to all the flow of
the water from a stream in its natural state, but only the
right to the benefit, advantage and use of the water flow-
ing past his land in so far as it is consistent with a like
right in all other riparian owners. Hall was entitled to an
injunction restraining any unreasonable diversion of the
water which produced a substantial injury to him. But
he could not insist that the slightest sensible diminution
in the volume of the water be stopped merely as such. He
was entitled only to protection to the right which he had
acquired as a riparian owner against any unlawful in-
vasion thereof.

Connected with this same question is involved the right
of the plaintiff, even as against a riparian owner, to divert
the storm or flood waters passing down the stream in
times of freshets. Hall at most, as a riparian owner, was
entitled to only the ordinary and natural flow of the
stream, or so much as was found necessary to propel his
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mill machinery, and could not lawfully claim as against
an appropriator, the flow of the flood waters of the stream.

In Modoc Land & Live-Stock Co. v. Booth, 102 (al.,
151, 156, it is said on this subject: “It seems clear, how-
ever, that in no case should a riparian owner be permitted
to demand, as of right, the intervention of a court of
equity to restrain all persons who are not riparian owners
from diverting any water from the stream at points above
him, simply because he wishes to see the stream flow by
or through his land undiminished and unobstructed. In
other words, a riparian owner ought not to be permitted
to invoke the power of a court of equity to restrain the
diversion of water above him by a non-riparian owner,
when the amount diverted would not be used by him, and
would cause no loss or injury to him or his land, present
or prospective, but would greatly benefit the party divert-
ing it.”

And in Fifield v. Spring Valley Water-Works, 130 Cal,,
552, it is held that a riparian proprictor is not entitled to
an injunction to restrain a water company engaged in
supplying water for public use from diverting the storm
or flood waters of a creek which will not prevent the
flowing over his land of the ordinary waters of the stream,
nor in any way damage his land or interfere with the
rights appurtenant thercto. See, also, Fdgar v. Steven-
som, 70 Cal., 286; Hcilbron v. *76 Land & Water Co., 80
Cal., 189; Black’s Pomcroy, Water Rights, see, 75.

On the arguments of the case at bar, it was suggested
that defendant Hall had acquired a prescriptive right to
the full flow of the stream by ten vears’ user. There can not
be, in the very nature of things, any such thing as a pre-
scriptive right of a lower riparian owner to receive water
of a stream as against upper owners. The riparian owner
is entitled to the reasonable use and enjoyment of the
water of the stream and to insist that the water come to
his land to be so used and enjoyed. He may, by prescrip-
tion, acquire a right to use and divert the water beyond
that which the common law would give him, but he gets
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this right only by adverse user. If he diverts water which
otherwise would flow down to a lower owner, that use is
adverse. On the other hand, the water which comes to
liim would come in any case, and there is nothing adverse
to any one, in merely receiving it, that could be said to
give a prescriptive right enabling him to prevent reason-
able use of it by the upper owner. Hargrave v. Cook, 41
Pac. Rep. [Cal.], 18, 30 L. R. A., 390; Bathgate v. Irrinc,
58 Pac. Rep. [Cal.], 442, 77 Am. St. Rep., 158; Mud Creck
Irrigation, Agricultural & Mfg. Co. v. Vivian, 11 8. W.
Rep. [Tex.], 1078.

We have herein discussed some matters having an in-
direct bearing on the main issues involved in the case.
The court, however, must not be understood as being
comnitted to any proposition not expressly decided.

It follows from what has been said that the order of
the trial court dismissing the plaintiff’s action must be
reversed, and the cause remanded, with directions to pro-
ceed in the further trial of the cause in accordance with
the views herein expressed.

REVERSED AND REMANDED.
SEDGWICK, J.

I concur in the conclusions reached upon the following
questions, which are necessarily involved in the determina-
tion of this case.

1. The common-law doctrine of riparian rights is the
basis of our law upon that subject, and governs, so far
as applicable to our conditions, matters not‘regulated by
our irrigation statutes.

2. Those parts of the irrigation act of 1895 which pro-
vide ‘for a board of irrigation, and the adoption of the
rule of ownership of water by appropriation, are consti-
tutional.

3. A suit in equity may be maintained against persons
claiming rights to use or divert water of a stream to
prevent infringement, under the color of such right, of
the rights of plaintiff acquired under our irrigation act.
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4. Damages aceruing to such parties by reason of ap-
propriations under the irrigation act become a subject of
inquiry and adjudication in such an equity suit.

5. Lower riparian owners do not acquire a prescriptive
right to receive water as against upper owners.

6. I think the scope and character of the riparian rights
of the defendant Hall, under the facts disclosed in the
cross-petition, ave rightly determined.

I express no opinion on the discussion of the doctrine of
appropriation as existing independently of and prior to
our statutes. If irrigation enterprises are to be met with
demands for damages claimed to accrue from interfering
with the ownership of the body of the water in our streams,
which ownership, it is claimed, is derived from some other
source than the irrigation statutes, it seems to me that
it will be a serious obstacle in the way of the growth and
developmient of such enterprises, and such rules ought not
to be announced until the occasion has arisen in actual
litigation, and after full discussion. The doctrine of the
private ownership of the body of the water of running
streams is not to be found in the common law, nor in
the civil law, but was originated in our mining states,
and developed there under the influence of the necessities
of our miners, and later of farmers in the arid and semi-
arid districts. It is in the light of these facts that we
must determine how far the common law has been mod-
ified by our constitution, and the legislation thereunder,
and how far it is applicable to existing conditions. The
question whether the law of riparian ownership applies
to “the larger streams of the state” appears to depend
upon whether the owner of the land is held to own to the
thread of the stream or only to the banks, and the former
was determined to be the law of this state in A/cBride v.
Whitaker, 65 Nebr., 137. I am not satisfied with the dis-
cussion of the extent of lands that may be called riparian,
and do not see how it is involved in this case.



