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REPORTER’S NOTES.

Coram Nobis—In Appendix A to volume 64 of these reports is the
record of an application for a writ of error coram nobis made to
SULLIVAN, C. J., in chambers. In re William Rhea. There is an ex-
tended note following the report of In re Rhea, much of which note
is devoted to coram mobis. It may mot be out of place here to call
attention to the fact that for more than twelve years the writ of
error coram nobis existed in the territory of Nebraska as a remedy
in civil cases. It was first adopted as a provisional remedy of the
Towa Code, March 16, 1855, Nebraska Statutes (1855), vol. 1., p. 108.
This statute was repealed by Estabrook’s revision. See Revised
Statutes, 1867 (in force Augu.t 1), p. 500.

Does it exist as a remedy in criminal practice? Chief Justice
SULLIVAN’S opinion hardly d-cides this question. He simply held that
the power was not lodged in a single member of the court. The
rest of his decision from the nature of the case is mere dicta.
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Digest of Nebraska Cases Overruled, Modified, Distin-
guished, Negatived and To Be Compared.

Nore.—The insertion in the following list of a case from another
state, would necessitate a change in the foregoing title; hence this
note. An act of the legislature of Ohio, adopted in 1835, provided:
“That if any person shall purposely, and of deliberate and premedi-
tated malice, or in the perpetration® or attempt to perpetrate any
rape, arson, robbery or burglary, or by administering poison, or
causing the same to be done, kill another; every such person shall
be deemed guilty of murder, in the first degree,” etc. In 1857 the
supreme court of the state construed that statute, holding the adverb
“purposely,” as a modifier of the verb “kill,” to apply to every inter-
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St.,
131,175. The effect was to make intent a necessary ingredient of mur-
der in both degrees.i In 1873 the Ohio law became ours by adoption.
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court
held that our legislature, in adopting the Ohio law, did not adopt
the construction of her court, but that such decision stood—on a
par with any decision of our own court—subject to revision; and
they then and there overruled it; opinion by Post, C. J., Horgan v.
State, 51 Nebr., 672,f overruling§ Franklin v. Kelly, 2 Nebr., 79, 104, par.

* A gross syntactical error; it has been corrected in Ohio and
" Indiana.

1t It might be a question as to how many dicte are in Judge Bart-
ley’s opinion. Most of his reasoning appears to be logically essen-
tial to the conclusion reached. The question involved was the same
as in Bechtelheimer v. State, cited in a following note.

In the statute as quoted by Chief Justice Bartley in Robbins v
State, supra, 8 Ohio State, p. 131, a comma foHows the word “pur-
posely.” The learned chief justice, in commenting on the section
quoted, probably alludes to this comima when he speaks—on page
175—of the “authoritative punctuation of the statute.” The orig-
inal act, approved March 7, 1835, had no such comma. The afore
said comma was inserted by Joseph Rockwell Swan jn his compila:
tion of 1841. .

1The enactment of a law in terms similar to the provisions of the
statute of a foreign country, does not involve the adoption of the
construction which the courts of that country may have given the
statute. Hemphill, C. J., Snoddy v. Cage, 5 Tex., 106; but see vigorous
dissent by Wheeler, J. >

§It is claimed by some that the rule in these cases is only modified
by the opinion in Morgan v. State.

(xlvii)
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3, syllabus in Hallenbeck v. Hahn, 2 Nebr., 377, O’Dea v. Washington
County, 3 Nebr., 118, Bohkanan v. State, 18 Nebr., 57, 73, 74, Parks v.
State. 20 Nebr.. 515, 518, Coffield v. State, 44 Nebr., 417, 423, and Forrester
». Kearney Nat. Bank. 49 Nebr., 655, 663,% and it is a mistake to say,
as has been said. that these decisions are modified by Nebraska
Building & Loan Ass’n v. Marshall, 51 Nebr., 534, 538. Morgan v. State
is upheld in Rhea v. Siate, 63 Nebr., 461, 467, opinion by Horcoums, J.
On a motion for rehearing, SEDGWICK, J., filed a memorandum dis-
senting from the opinion of the majority of the court. This will be
found in Appendix A to volume 64. “It is a settled rule that in the
adoption of the statute of a sister state the state adopting it adopts
the construction which the former has placed upcn it.” ALBERT,
C., State v. McBride, 64 Nebr., 547, 549. In Goble v. Simeral, filed January
21, 1908, Pounp, C., states the rule as follows: “If a statute adopted
from another state had been construed by the courts of that state
prior to its adoption here, the same construction should be given or-
dinarily in this state in the absence of any indication of a contrary
intention on the part of the legislature.”f The Ohio decision} is

* The principle of these cases is recognized, tacitly, by NoRVAL,
C. J., in State v. Poynter, 59 Nebr., 417, 430.

T See, also, opinion of BARNEs, C., in Wenham v. State, 65 Nebr., 394,
at page 403.

¥ A statute substantially identical with the Ohio statute cited
above, was enacted in Indiana, 1843. The compiler of that year
says, in a note, that the section was “taken substantially from the
Ohio statute.” Revised Statutes, 1843. p. 960. This was fourteen
years before the statute was construed by the Ohio court. The
construction in Tndiana. taken in the asgregate, differs widely from
Ohio. “A purpose to kill is an essential ingredient in the crime
of murder in the first degree, where the killing is effected by ad-
ministering poison.” Bechtelhcimer v. State, 54 Ind., 128, citing the
Ohio decision with approval, at page 136. “Where, in the perpetra-
tion of a robbery, the robber takes the life of his vietim, he is guilty
of murder in the first degree, though there may have been no intent
to kill.” Moynikan v. State, 70 Ind, 126. The former decision was in
1876; the latter four years thereafter. Worden, C. J. in the former,
J. in the latter, delivered the respective opinions. Judge SEDGWICK
points out the inconsistency of these two decisions—64 Nebr., 885.
It may not be out of place to state suceinctly the various construe-
tions of the statute.

Ohio Construction—A purpose to kill the person named in the in-
dictment as the deceased, is an essential of murder in any degree.
Where the slayer is engaged in the perpetration of any rape, arson,
robbery or burglary, the enormity and turpitude of the criminal
act supplies the place of deliberate and premeditated malice; and
where the killing is by administering voison, or causing the same
to be done, the danger and atrocity of the means supply the place
of the deliberate and premeditated malice; the purpose and the
means, per 8¢, include and import malice.

Indiana Construction.—A purpose to kill is an essential element
of murder, except where the slayer is engaged in the perpetration
[of], or attempt to perpetrate any rape, arson, robbery or burglary.
In the exceptions the cardinal felony supplies the place both of pur-





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































