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REPORTER'S NOTES.  

Coram Nobis.-In Appendix A to volume 64 of these reports is the 

record of an application for a writ of error coram nobis made to 

SULLIVAN, C. J., in chambers. In re William Rhea. There is an ex

tended note following the report of In re Rhea, much of which note 

is devoted to coram nobis. It may not be out of place here to call 

attention to the fact that for more than twelve years the writ of 

error coram nobis existed in the territory of Nebraska as a remedy 

in civil cases. It was first adopted as a provisional remedy of the 

Iowa Code, March 16, 1855. Nebraska Statutes (1855), vol. I., p. 108.  

This statute was repealed by Estabrook's revision. See Revised 

Statutes, 1867 (in force Augu-t 1), p. 500.  
Does it exist as a remedy in criminal practice? Chief Justice 

SULLIVAN'S opinion hardly decides this question. He simply held that 

the power was not lodged in a single member of the court. The 

rest of his decision from the nature of the case is mere dicta.
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Digest of Nebraska Cases Oyerruled, Modified, Distin 
guished, Negatived and To Be Compared.  

NOTE.-The insertion in the following list of a case from another 
state, would necessitate a change in the foregoing title; hence this 
note. An act of the legislature of Ohio, adopted in 1835, provided: 
"That if any person shall purposely, and of deliberate and premedi
tated malice, or in the perpetration,* or attempt to perpetrate any 

rape, arson, robbery or burglary, or by administering poison, or 
causing the same to be done, kill another; every such person shall 

be deemed guilty of murder, in the first degree," etc. In 1857 the 

supreme court of the state construed that statute, holding the adverb 
"purposely," as a modifier of the verb "kill," to apply to every inter
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St., 
131, 175. The effect was to make intent a necessary ingredient of mur

der in both degrees.t In 1873 the Ohio law became ours by adoption.  
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court 

held that our legislature, in adopting the Ohio law, did not adopt 
the construction of her court, but that such decision stood-on a 

par with any decision of our own court-subject to revision; and 
they then and there overruled it; opinion by PosT, C. J., Morgan v.  
State, 51 Nebr., 672,$ overruling§ Franklin v. Kelly, 2 Nebr., 79, 104, par.  

* A gross syntactical error; it has been corrected in Ohio and 
Indiana.  

t It might be a question as to how many dicta are in Judge Bart
ley's opinion. Most of his reasoning appears to be logically essen
tial to the conclusion reached. The question involved was the same 
as in Bechtelieiner v. State, cited in a following note.  

In the statute as quoted by Chief Justice Bartley in Robbins v 
State, supra, 8 Ohio State, p. 131, a comma foHows the word "pur
posely." The learned chief justice, in commenting on the section 
quoted, probably alludes to this cornma when he speaks-on page 
175-of the "authoritative punctuation of the statute." The orig
inal act, approved March 7, 1835, had no such comma. The afore.  
said comma was inserted by Joseph Rockwell Swan in his compila
tion of 1841.  

tThe enactment of a law in terms similar to the provisions of the 
statute of a foreign country, does not involve the adoption of the 
construction which the courts of that country may have given the 
statute. Hemphill, C. J., Snoddy v. Cage, 5 Tex., 106; but see vigorous 
dissent by Wheeler, J.  

§It is claimed by some that the rule in these cases is only modified 
by the opinion in Morgan v. State.  

(xlvii)
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3, syllabus in Hallenbeck v. Hahn, 2 Nebr., 377, O'Dea v. Washington 
County, 3 Nebr., 118, Bohanan v. State, 18 Nebr., 57, 73, 74, Parks v.  
State. 20 Nebr.. 515. 518. Ootlield v. State, 44 Nebr., 417, 423, and Forrester 
r. Kearney Nat. Bank. 49 Nebr., 655, 663," and it is a mistake to say, 
as has been said. that these decisions are modified by Nebraska 
Building d Loan Ass'n v. Marshall, 51 Nebr., 534, 538. Morgan v. State 
is upheld in Rhea a. State, 63 Nebr., 461, 467, opinion by HOLOOMB, J.  
On a motion for rehearing, SEDGWICK, J., filed a memorandum dis
senting from the opinion of the majority of the court. This will be 
found in Appendix A to volume 64. "It is a settled rule that in the 
adoption of the statute of a sister state the state adopting it adopts 
the construction which the former has placed upon it." ALBERT, 
C., State v. McBride, 64 Nebr., 547, 549. In Goble v. Simeral, filed January 
21, 1903, PouND, C., states the rule as follows: "If a statute adopted 
from another state had been construed by the courts of that state 
prior to its adoption here, the same construction should be given or
dinarily in this state in the absence of any indication of a contrary 
intention on the part of the legislature."t The Ohio decisiont is 

* The principle of these cases is recognized, tacitly, by NORVAL, C. J., in State a. Poynter, 59 Nebr., 417, 430.  
t See, also, opinion of BA1uNEs, C., in }Venhatr a. State, 65 Nebr., 394, at page 403.  
$ A statute substantially identical with the Ohio statute cited above, was enacted in Indiana, 1843. The compiler of that year says, in a note, that the section was "taken substantially from the 

Ohio statute." Revised Statutes, 1843. p. 960. This was fourteen years before the statute was construed by the Ohio court. The construction in Tndiana, taken in the aagregate, differs widely from Ohio. "A purpose to kill is an essential ingredient in the crime of murder in the first degree, where the killing is effected by ad.  ministering poison." Bechtelheiiner v. State, 54 Ind., 128, citing the Ohio decision with approval, at page 136. "Where, in the perpetration of a robbery, the robber takes the life of his victim, he is guilty of murder in the first degree, though there may have been no intent to kill." Moynihan a. State, 70 Ind., 126. The former decision was in 1876; the latter four years thereafter. Worden, C. J. in the former, .. in the latter, delivered the respective opinions. Judge SEDGWICK points out the inconsistency of these two decisions-64 Nebr., 885.  It may not be out of place to state succinctly the various construetions of the statute.  
Ohio Construction.-A purpose to kill the person named in the indictment as the deceased, is an essential of murder in any degree.  Where the slayer is engaged in the perpetration of any rape, arson, robbery or burglary, the enormity and turpitude of the criminal act supplies the place of deliberate and premeditated malice; and where the killing is by administering noison, or causing the same to be done, the danger and atrocity of the means supply the place of the deliberate and premeditated malice; the purpose and the means, per se, include and import malice.  
Indiana Construction.-A purpose to kill is an essential element of murder, except where the slayer is engaged in the perpetration [of], or attempt to perpetrate any rape, arson. robbery or burglary.  In the exceptions the cardinal felony supplies the place both of pur-
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mentioned with disapproval in a dictum by the Oregon supreme 
court; opinion by Kelly, C. J., State v. Brown, 7 Ore., 186, 197.  

pose to kill and of deliberate and premeditated malice; but a pur
pose to kill is essential to murder where poisoning is the means 
employed, because a contrary construction would be absurd.  

Oregon Construction.-"If any person shall purposely, and of delib
erate and premeditated malice, or in the commission [of] or 
attempt to commit any rape, arson, robbery, or burglary, kill an
other, such person shall be deemed guilty of murder in the first 
degree." Annotated Laws, sec. 1714. It will be seen that Oregon 
omits the poisoning clause. For construction of statute, see State 
v. Brown, cited in head-note; it is the Indiana construction sub
stantially, and is affirmed in State v. Olds, 19 Ore., 397. "If any 
person shall purposely and maliciously, but without deliberation 
or premeditation, or in the commission [of] or attempt to commit 
any felony, other than rape, arson, robbery, or burglary, kill an
other, such person shall be deemed guilty of murder in the second 
degree." Annotated Laws, sec. 1715. This latter section is given, 
because, as both sections were enacted simultaneously,-October 19, 
1864,-the rule of construction as to statutes in pari materia might 
aid in a correct understanding of the legislative intent. In Hill's 
Annotated Laws, 1887, the comma appears after "purposely" in the 
former section, but not in the latter. The original enactment is 
not at hand.  

New Hampshire Construction.-December 23, 1842, the following was 
enacted: "All murder committed by poison, starving, torture or 
other deliberate and premeditated killing, or committed in the 
perpetration or in the attempt at the perpetration of arson, rape, 
robbery or burglary, is murder of the first degree; and all murder 
not of the first degree is of the second degree." Compiled Statutes, 
1843, p. 433. Prior to this enactment the statute attempted no 
definition of murder, simply describing it by name and providing 
the punishment. By the universal rule of statutory construction, 
this was common-law murder. The author of the New Hampshire 
statute evidently had the Ohio statute before him as he wrote; 
but he was more exact and explicit than the Ohio author in the 
wording. Later this state took a cue from Ohio and Indiana, and 
amended this statute to read as follovs: "All murder committed by 
poison, starving, torture, or other deliberate and premeditated kill
ing, or committed [in perpetrating or attempting to perpetrate] 
arson, rape, robbery or burglary, is murder of the first degree; 
and all murder not of the first degree is of the second degree." 
General Statutes, 1867. The amended portion is enclosed in brack
ets, but the amendment was unnecessary as the former statute was 
syntactical. In 1869 the supreme court of this state construed the 
latter statute as follows: "Murder committed in perpetrating a 
robbery is murder of the first degree, although not perpetrated 
with a deliberate design to kill." Opinion by Smith, J., State v. Pike, 
49 N. H.. 399.



1 CASES OVERRULED, ETC.  

I. EXPRESSLY PARTIALLY OVERRULED.  

Adams v. Nebraska City Nat. Bank, 4 Nebr., 370.  
Chattel mortgage. Title to property passes to mortgagee.  

Musser v. King, 40 Nebr., 892.  
Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp 

v. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771.  
Murray v. Loushman, 47 Nebr., 256.  
Strahle v. First Nat. Bank of Stanton, 47 Nebr., 

319.  
Title to property remains in mortgagor.  

Aultman v. Obermeyer, 6 Nebr., 260.  
Stevens v. Carson, 30 Nebr., 544, 551.  

Good faith of transaction between husband and wife.  

Barney v. State, 49 Nebr., 515.  
Palmer v. State, October 21, 1903.  

The former decision held the exercise of clemency by an appel
late court under section 509a, Criminal Code, was a usurpation 
of an executive function. The latter opinion holding the former 
unsound followed in Ford v. State, March 3, 1904.  

Bollman v. Lucas, 22 Nebr., 796.  
Sunday Creek Coal Co. v. Burnham, 52 Nebr., 364.  

Fraudulent conveyance. Guilty knowledge of purchaser.  

Brooks v. Dutcher, 22 Nebr., 644.  
City of Omaha v. Richards, 49 Nebr., 244.  

A general and a specific exception to instructions.  

Cheney v. Harding, 21 Nebr., 68.  
Rowe v. Griffiths, 57 Nebr., 488.  

Failure to file affidavit before service by publication.  

Courcamp v. Weber, 39 Nebr., 533.  
Dorsey v. Conrad, 49 Nebr., 443.  

Alteration of instruments. Presumption.  

Darst v. Levy, 40 Nebr., 593.  
McCord v. Bowen, 51 Nebr., 247, 251.  

Attachment. Chattel mortgage. Rights of mortgagor.  

Fanton v. State, 50 Nebr., 351. See Barney v. State, suprs.  

Gee Wo v. State, 36 Nebr., 241.  
O'Connor v. State, 46 Nebr., 157, 158.  

Negative averment in criminal information.
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EXPRESSLY PARTIALLY OVERRULED-Continued.  
Geisle- v. Brown, 6 Nebr., 254.  

World Publishing Co. v. Mullen, 43 Nebr., 126.  
Language libelous per se.  

Grant v. Bartholomew, 57 Nebr., 673, 
County of Logan v. Carnahan, 66 Nebr., 685, 693.  

The former holding was that a county could maintain a fore
closure of a tax lien without the prior issuance of a certificate; 
this was overruled in effect in the latter opinion, and formally 
overruled on rehearing June 3, 1903.  

Hoadley v. Stephens, 4 Nebr., 431.  
Omaha Real Estate & Trust Co. v. Kragscow, 47 

Nebr., 592.  
Acknowledgment of a deed in another state before a commis

sioner for this state.  

Hollenbeck v. Tarkington, 14 Nebr., 430.  
(Phenix Ins. Co. v. Swantkowshi, 31 Nebr., 245.) 

Sharp v. Brown, 34 Nebr., 406.  
Limitation of proceeding in error.  

Johnson v. First Nat. Bank of Plum Creek, 28 Nebr., 792.  
Dorsey v. Conrad, 49 Nebr., 443, 444.  

Alteration of negotiable instrument.  

Kittle v. De Lamater, 3 Nebr., 325.  
Smith v. Columbus State Bank, 9 Nebr., 31.  

Promissory note. Illegal consideration. Innocent purchaser.  

La Flume v. Jones, 5 Nebr., 256.  
Burkett v. Clark. 46 Nebr., 466, 468, 475.  

Judicial sale. Appraisement. Deposit.  

Lancaster County Bank v. Horn, 34 Nebr., 742.  
Sager v. Summers, 49 Nebr., 459.  

Voluntary assignment.  

Lee v. Hastings, 13 Nebr., 508.  
Sureties on replevin bond are not liable in a case in which a 

return of the property can be had.  
Ulrich v. McConaughey, 63 Nebr., 10, 13.  

"We think, in the light of the opinion in that case [Ihelby V.  
McQuillan, 59 Nebr., 158], Lee v Hastings should not be followed." 

Lewis v. Mills, 47 Nebr., 910.  
Barker v. Wheeler, 60 Nebr., 470. 471.  

Res judicata. Judgment upon officer's bond.  

Lipscomb v. Lyon, 19 Nebr., 511.  
Stevens v. Cars--. - nebr., 544, 551.  

Good faith of trnisaction between husband and wife.  

4
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EXPRESSLY PARTIALLY OVERRULED-Continued.  
McCord v. Krause, 36 Nebr., 764.  

McCord v. Bowen, 51 Nebr., 247, 251.  
Attachment. Chattel mortgage.  

Magneau V. City of Fremont, 30 Nebr., 843.  
State v. Boyd, 63 Nebr., 829.  
Rosenbloom v. State, 64 Nebr., 342.  

See Templeton v. City of Tekamah, infra.  

Manly v. Downing, 15 Nebr., 637.  
Green v. Sanford, 34 Nebr., 363.  

Limitation of foreclosure of mechanic's lien.  

Marvin v. Weider, 31 Nebr., 774.  
Perry v. Baker, 61 Nebr., 841, 845.  

Law of the case as a rule in district court.* 

Moore v. Kepner, 7 Nebr., 291.  
Lininger v. Raymond, 9 Nebr., 40.  

Judgment against surety on replevin bond.  

O'Dea v. Washington County, 3 Nebr., 118.  
See note at the head of this digest of cases.  

Osborne v. Canfield, 33 Nebr., 330.  
Moline v. Curtis, 38 Nebr., 520, 534.  

Bill of exceptions on review of attachment proceeding in county 
court.  

Pacific Express Co. v. Cornell, 59 Nebr., 364.  
Nebraska Telephone Co. v. Cornell, 59 Nebr., 737.  

Maximum rate law.  

Richards v. State, 22 Nebr., 145.  
Horbach v. City of Omaha, 49 Nebr., 851.  

Latter case reaffirmed in Mathetos v. Mulford, 53 Nebr., 252, 253.  
Extension of time for filing bill of exceptions.  

Richardson v. Campbell, 34 Nebr., 181.  
Havemeyer v. Paul, 45 Nebr., 373, 374.  

Latter decision reaffirmed in Oinahu Loan & Trust Co. v. Hanson, 
46 Nebr., 870, and in Connecticut Mutual Life Ins. Co. v. Westerhoff, 
58 Nebr., 379, 383.  

Contract rate of interest after maturity.  

Russel v. Rosenbaum, 24 Nebr., 769.  
.Aultman v. Martin, 49 Nebr., 103.  

Separate assignments of error in the giving of :nstructions.  

*The case of Perry v. Baker established a rule for the district court, 
which differs from the rule established by a long line of decisions 
for the supreme court. A moment's reflection will suggest a good 
reason for the distinction.
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EXPRESSLY PARTIALLY OVERRULED-Continned.  

Schields v. Horbach, 40 Nebr., 103.  
State v. Scott, 53 Nebr., 571, 572.  

Amendment of bill of exceptions. Time to present for allow
ance. Notice.  

Search v. Miller, 9 Nebr., 26.  
In the trial of an action in replevin, the jury should be in

formed as to which party has possession of the property at 
the time of Ihe trial. If a verdict is silent as to the right of prop
erty and the right of possession, and as to the value thereof.  
according to the finding, no judgment can be rendered for any 
amount whatever.  

Ulrich v. McConaughey, 63 Nebr., 10.  
If the nature of a defendant's interest is not in issue and his 

right of possession is equal in value to the ownership, the silence 
of the verdict as to these questions is not prejudicial error.  

State v. Green, 27 Nebr., 64.  
State v. Boyd, 63 Nebr., 829.  
Rosenbloom v. State, 64 Nebr., 342.  

See Templeton v. City of Tekamah, infra.  

State v. Sioux City & P. R. Co., 7 Nebr., 357.  
Foree v. Stubbs, 41 Nebr., 271.  

Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 11.  
Right to maintain action to quiet title defined.* 

Strader v. White, 2 Nebr., 348.  
Waggoner v. First Nat. Bank of Creighton, 43 

Nebr., 84, 94, 95.  
Liability for partnership debts.  

Stutzner v. Printz, 43 Nebr., 306.  
Herman v. Hayes, 58 Nebr., 54.  

Discharge of attachment after judgment.  

Templeton v. City of Tekamah, 32 Nebr., 542.  
A provision of a municipal ordinance, which imposes a license

tax as a condition precedent to entering upon a certain occupa
tion, and which punishes an offender against the provision with 
fine and imprisonmc'fnt is unconstitutional and void.  

State v. Boyd, 63 Nebr., 829.  
Rosenbloom v. State, 64 Nebr., 342.  

The provision of section 154 of the general revenue law author
izing fine and imprisonment as a means of enforcing a license
tax is constitutional and valid. HoLOOMB, .T., dissents.  

*The latter case (Force 1. Stubbs) follows Holland v. Challen, 110 
U. S., 15. appealed from the federal circuit court for the district of 
Nebraska.
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EXPRESSLY PARTIALLY OVERRULED-Concluded.  
Thomas v. Markmann, 43 Nebr.. 823.  

Barker v. Wheeler, 60 Nebr., 470, 471.  

Judgment of court having jurisdiction against an officer, does 
not conclude his bondsmen, but is only prima-facie evidence.  

Walker v. Turner, 27 Nebr., 103.  
City of Omaha v. Richards, 49 Nebr., 244, 245.  

Specific exceptions to instructions.  

Weaver v. Cressman, 21 Nebr., 675.  
Anheuser-Busch Brewing Ass'n v. Hier, 52 Nebr., 

424.  

Funds in hands of clerk of district court not subject to garnish
ment. Action in equity.  

Westcott v. Archer, 12 Nebr., 345.  
Grebe v. Jones, 15 Nebr., 312, 317.  

Latter case reaffirmed in Durncll v. Mack, 46 Nebr., 740.  
Attachment. Levy. Jurisdiction.  

White v. State, 28 Nebr., 341.  
Coffield v. State, 44 Nebr., 417.  

Filing information without preliminary hearing.  

Whitman v. State, 42 Nebr., 841.  
Metz v. State, 46 Nebr., 547, 556.  

Burglary. Presumption. Possession of stolen property.  

Wilson v. Macklin, 7 Nebr., 50.  
Muller v. Plue, 45 Nebr., 701, 702.  

Writ of replevin against officer holding goods under execution 
issued on void judgment.  

Winslow v. State, 26 Nebr., 308, 312.  
Leisenberg v. State, 60 Nebr., 628, 629.  

Allegation of the particular hour of the night in an indictment 
for burglary.  

Woodruff v. White, 25 Nebr., 745.  
Stevens v. Carson, 30 Nebr., 544, 551.  

Good faith of transaction between husband and wife.  

II. PARTIALLY (NOT EXPRESSLY) OVERRULED.  
13lhanan v. State.  

See note at the head of this digest of cases.  

Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369, par. 3 of syllabus.  
James v. Higginbotham, 60 Nebr., 203.  

Latter case reaffirmed in Gandy c. Cumminns, 64 Nebr., 312, and 
Achenbach v. Pollock, 64 Nebr., 436.  

Assignment in petition in error that court erred in overruling 
motion for new trial.
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PARTIALLY (NOT EXPRESSLY) OVERRULED-Continued.  

Coffield v. State.  
See note at the head of this digest of cases.  

Crowell v. Johnson, 2 Nebr., 146.  
Wescott v. Archer, 12 Nebr., 345.  

Attachment. Judgment. Collateral attack.  

Eiseman v. Gallagher, 24 Nebr., 79.  
Brewster v. Bank of Ainsworth, 43 Nebr., 79.  
[Eiseman v. Gallagher approved in a dictum in 

Frenzer v. Richards, 60 Nebr., 131, 134.] 
Usury. Defense. Affirmative relief. Rule of equity.  

Forrester v. Kearney Nat. Banl(, 49 Nebr., 655.  
Franklin v. Kelley, 2 Nebr., 79.  

See note at the head of this digest of cases.  

Hallenbeck v. Hahn, 2 Nebr., 377.  
Johnson v. Hahn. 4 Nebr., 139.  

Enjoining the sale of real estate for taxes, where the owner 
has personaltv out of which the taxes can be made.  

Hurley v. Estes. 6 Nebr., 386, par. 6 of syllabus. 
Hale v. Christy, 8 Nebr., 264, par. 2 of syllabus.  

MAXWELL, J., dissents.  

Mortgage. Statute of limitations.  

Kane v. Union P. R. Co., 5 Nebr., 105.  
Hurlburt v. Palmer, 39 Nebr., 158.  
Anheuser-Buiseh Brewing Ass'n v. Peterson, 41 

Nebr.. S97.  
Herbert v. Wortendyke, 49 Nebr., 182, 185.  

Defective service. General appearance. Waiver of objection.  
Setting up want of personal jurisdiction in answer.  

Kountze v. Scott,.49 Nebr., 258.  
McCord v. Bowen, 51 Nebr., 247, 251.  

Motion to dissolve attachment. Right of defendant who does 
not own pronerty.  

Kyger v. Ryley, 2 Nebr., 20.  
Hale v. Christy, 8 Nebr., 264.  

Limitation to foreclose mortgage. See Hurley v. Estes, supra.  

Morehead v. Adams, 18 Nebr., 569.  
Scott v. Overall, 50 Nebr., 144.  

Construction of statute relative to settling bill of exceptions.  

Morgan v. State.  
See note at the head of this digest of cases,



Ivi CASES OVERRELED, ETC.

PARTIALLY (NOT EXPRESSLY) OVERRULED-Concluded.  

Morrissey v. Schindler. 18 Nebr.. 672.  
Herron v. Cole Bros., 25 Nebr., 692.  

The discrepancy in the two preceding cases pointed out and the 
latter held to overrule the former in Hanna v. Emerson, 45 Nebr., 
70S, 709.  

Right to bringr action in county where one of the defendants 
resides.  

Parks v. State.  
See note at the head of this digest of cases.  

Parrish v. State, 18 Nebr., 405.  
Horton v. State. 63 Nebr., 34.  

The former case was reopened two years after affirmance. In 
the latter case the supreme court held that its jurisdiction closed 
with the term at which the judgment of affirmance was pro
nounced.  

People v. Hamilton County, 3 Nebr., 244.  
Long v. State, 17 Nebr., 60.  

Pleading in mandamus.  

Peters v. Dunnells. 5 Nebr., 460.  
Hale v. Christy, 8 Nebr., 264.  

See Kyger v. Ryley, supra.  

III. MODIFIED.  

Boyer v. Clark, 3 Nebr., 161.  
Raymond Bros. v. Green, 12 Nebr., 215, 220.  

Set-off. Unliquidated damages.  

Freniont, E. & M. V. I. Co. v. Whalen, 11 Nebr., 585.  
Republican V. R. Co. v. Arnold. 1:1 Nebr.. 485. 486.  

Testimony of witness as to value of land.  

Hiatt v. Brooks, 17 Nebr., 33.  
City of Hastings v. Foxworthy. 45 Nebr., 676, 682.  

Law of the case.  

Jefferson County v. Saxon, 10 Nebr., 14.  

On appeal to this court transcript must be filed within statu
tory six months. and must contain testimony.  

Schuyler v. Hanna, 28 Nebr., 601.  

On appeal transcript must be filed within statutory six mouths, 
but need not contain testimony.  

Romberg v. Hughes, 18 Nebr., 579.  
Schrandt v. Young, 62 Nebr., 254, 263.  
Ulrich v. McConaughey. 63 Nebr., 10, 15.  

Damages in replevin.



CASES OVERRE LED, ETC. Ivii

MODIFIED-Concluded.  

Searles v. Auerhoff, 28 Nebr., 668.  
Nothing appearing to the contrary, it will be presumed that 

judicial proceedings are conducted with reference to sun time.  
Iowa Loan & Trust Co. v. Estate of Devall, 63 

Nebr., 826, 827.  
"That decision [Searles v. Aucrehoff] was rendered in 1890, before 

standard time was generally adopted in this state, and may, 
therefore, be said to have had as its basis the experienced course 
of human conduct. Since then, however, the former method of 
measuring time has fallen into disuse to such an extent that the 
reason for the presumption has almost, if not entirely. ceased to 
exist." 

IV. OVERRULED IN TOTO.  

Allis v. Newman, 29 Nebr., 207.  
Stull v. Cass County, 51 Nebr., 760.  

Bill of exceptions. Mistake. Loss. Failure to file in time.  

Banghart v. Lamb, 34 Nebr., 535.  

Selby v. McQuillan, 45 Nebr., 512.  
Judgment against sureties on appeal bond.  

liellinger v. White, 5 Nebr., 399.  
Graff v. Ackerman, 33 Nebr., 720.  

See Edgington v. Cook, infra.  

Bennet v. Fooks, 1 Nebr., 465.  
Galway v. Malchow, 7 Nebr., 285.  

Mansfield v. Gregory. 8 Nebr., 432.  
Harral v. Gray, 10 Nebr., 186.  

Mansfield v. Gregory, 11 Nebr., 297.  
Hubbart v. Wglker, 19 Nebr., 94.  

Galtway v. Malchow reaffirmed in Sheasley v. Keens, 48 Nebr., 57, 59.  
Purchaser at sheriff's sale. Prior lien of unrecorded mortgage.  

Bonna v. Carter, 20 Nebr., 566, 22 Nebr., 495.  
Jones v. Loree, 37 Nebr., 816.  

No presumption of fraud because the property transferred was 
all the vendor owned.  

Bressler v. Wayne County, 25 Nebr., 468.  
Wayne County v. Bressler, 32 Nebr., 818.  

Taxation of national bank stock. Deduction of debts.  

Burlington & M. R. R. Co. v. Shoemaker, 18 Nebr., 369.  
Chicago, B. & Q. R. Co. v. Cox, 51 Nebr., 479.  

Railroad company's liability for damages where line is not 
fe-iced.
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OVERRULED IN TOTO--Continued.  

Cass County v. Chicago, B. & Q. R. Co., 25 Nebr., 348.  
Chicago, B. & Q. R. Co. v. Richardson County, 61 

Nebr., 519.  
Railroad bridge across navigable river assessable by state board.  

Cedar County v. Jenal, 14 Nebr., 254.  
State v. Hill, 47 Nebr., 456.  
Bush v. Johnson County, 48 Nebr., 1.  
In re State Treasurer's Settlement, 51 Nebr., 116.  
Bartley v. State, 53 Nebr., 310, 337.  

But see dictim in Thomssen r. Hall County, 63 Nebr., 777, 783.  
Payment by county treasurer to his successor without manual 

delivery of legal tender, viz., with deposits in a bank.  

City of Seward v. Klenk, 27 Nebr., 615. See Scott v. Waldeck. infra.  

City of Tecumseh v. Phillips, 5 Nebr., 305.  
License money collected by towns and villages belongs to 

county.  
State v. McConnell, 8 Nebr., 28.  
City of Hastings v. Thorne. 8 Nebr., 160.  

License money collected by a city or village belongs to such 
municipality.  

Coy v. Jones, 30 Nebr., 798.  
Globe Publishing Co. v. State Bank of Nebraska, 

41 Nebr., 175, 176.  
Liability of stockholder in corporation.  

Deere v. Losey, 48 Nebr., 622.  
Sager v. Summers, 49 Nebr., 459.  

Voluntary assignment.  

Edgingtou v. Cook, 32 Nebr., 551.  
Graff v. Ackerman, 38 Nebr., 720.  

Taxation of land purchased from the government before issu
ance of patent, and while the government has a beneficial in
terest therein.  

First Nat. Bank of Hastings v. McAllister, 33 Nebr., 646.  
Capital Nat. Bank of Lincoln v. American Ex

change Nat. Bank of Chicago, 51 Nebr., 707.  
Negotiable paper. Legal holiday. Presentment and protest.  

Common law not abrogated by statute.  

First. Nat. Bank of South Bend v. Gandy, 11 Nebr., 431, 433.  
McIntosh v. Johnson. 51 Nebr., 33, 34.  

Public funds. Garnishment.
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OVERRULED IN TOTO-Continued.  

Fisher, Ex parte, 6 Nebr., 309.  
* This court will not inquire into the constitutionality of the law, 

under which the defendant was committed, in a habeas-corpus 
proceeding.  

Sovereign v. State, 7 Nebr., 409.  

Ex parte Thomason, 16 Nebr., 238.  

The court did inquire into the constitutionality of the law under 

which the defendant was committed in a proceeding in habeas 

corpus.  
Strange and unaccountable as it may seem, there is no allusion 

to the Fisher Case in either Sorereign v. State or Ex parte Thomason.  

Horn v. Miller, 20 Nebr., 9S.  
Bickel v. Dutcher, 35 Nebr., 761.  

Latter case reaffirmed in Continental Building & Loan Ass'n v.  

Mills, 44 Nebr., 136, 142.  
Taking appeal. Limitation of time.  

Howell v. Roberts, 29 Nebr., 483. See Coy v. Jones, supra.  

Mathis v. Pitman, 32 Nebr., 191.  
Wallace v. Sheldon, 56 Nebr., 55, 59.  

Taxing of costs and attorneys' fees against the estate, in a 

will contest.  

Merrill v. Wright, 41 Nebr., 351.  
Neither a levy nor assessment of taxes, will be presumed from 

the mere introduction in evidence of a treasurer's tax receipt 
or certificate of sale.  

Darr v. Wisner, 63 Nebr., 305.  

In the foreclosure of a tax lien, the certificate of sale is evi

dence, prima facie.  

Morgan v. State, 48 Nebr., 798.  
State v. Cornell, 50 Nebr., 526.  

Compensation of stenographer.  

Nebraska Telephone Co. v. Cornell, 58 Nebr., 823.  
Pacific Express Co. v. Cornell, 59 Nebr., 364.  

Consiruction of petition in injunction.  

Pounder v. Ashe, 36 Nebr., 564.  
Pounder v. Ashe, 44 Nebr., 672.  

Ecclesiastical law.  
Latter case followed in Bonacum v. Harrington, 65 Nebr., 831.  

Scott v. Overall. 50 Nebr., 144.  
Williams v. Miles, 62 Nebr., 566.  

Construction of statute relative to settling bill of exceptions.  

The latter case reaffirms Alorchead v. Adams.* 

*Aorehead v. Adams, 18 Nebr., 569, will be found in the list of casei 

partially (not expressly) overruled.
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OVERRULED IN TOTO-Conclndrd.  

Scott v. Waldeplt. 11 Nebr., 525.  
Jones v. Ilolfe, 42 Nebr., 272.  
City Nat. Bank of 11astings v. Thomas, 46 Nebr., 

861. 1 
State v. Ambrose, 47 Nebr., 235, 241.  

Use of quashed bill of exceptions.  

Shawang v. Love, 15 Nebr., 142.  
Hurlburt v. Palmer, 39 Nebr., 158, 159.  

Latter case reaffirmed in Mayer v. Nelson, 54 Nebr., 434.  
Waiver of defects in process by appeal or error.  

Shellenberger v. Ransom, 41 Nebr., 631.  
Veeder v. Mcinlev-Lanning Loan Co., 61 Nebr., 

892, 912.  
Descent of real estate.  

State v. Keim, 8 Nebr., 63.  
Farmers & Merchants' Ranking Co. v. City of 

Red Cloud, 62 Nebr.. 442.  
Action to recover public money unlawfully deposited.  

State v. Kennedy, 60 Nebr., 300.  
State v. Savage, 64 Nebr., 702.  

Res judicata.  

State v. Moores. 55 Nebr.. 480.  
Redell v. Moores, 63 Nebr., 219.  

MIunicipul self-government.  

Stale v. Seavey 22 Nebr.. 454.  
State v. Moores, 55 Nebr., 480.  

Municipa l corporation. Local self-government.  

V. NEGATIVED BY CONSTITUTION OF 1875.  
Burlington & M. 11. R. Co. v. Lancaster County, 4 Nebr., 293.  

Land road tax valid under constitution of 1867.  
McCann v. Merriam, 11 Nebr., 241.  

Land road tax invalid under constitution of 1875.  

Jones v. Nebraska City, I Nebr., 176.  
A s'pecial act of the legislature, approved February 12, 1866, 

being "An Act to authorize the Town Council of Nebraska City 
to raise mone ' to erect a Central or High School Building." 
Revised Statutes of 1S6G, page 602. Clause 4, section 14. of such 
act gives the board of education power "to contract with and

lx
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NEGATIVED BY CONSTITUTION OF IS75-Concluded.  

inplov all the teachers in the several schools therein, and at 

their pleasire to remove them," page 695. in Jones v. Nebraska 

PH.!'. saiisra, the court held the statute to be a part of the con

iract. nud that the court had no power to inquire into the cause 

of removal. This law was repealed by section 15, article 3 

of the Constitition of 1875. Wallace c. School District, 50 Nebr., 
171, 174.  

VI. NEGATIVED BY STATUTE.  

.- nderson v. City of Albion, 64 Nebr., 2S0.  

The law makes it the duty of the officers of a city to exercise 

reasonable diligence for the purpose of knowing whether or 

not its avenues of public travel are reasonably safe, and they 

are not to wait for knowledge of defects or. dangerous condi

tions of its sidewalks until these facts attain notoriety in the 

city. An instruction which, in effect, charges that the defect in 

a sidewalk must have been "notorious and continued," before the 

city can he charged with notice thereof, is erroneous. OLDIAM, C.  

liht das after the foregoing decision was announced, the 

following statute went into effect, and completely negatives such 

decision as to cities of the first class: "Cities of the first class 

shall be absolutely exempt from liability for damages or injuries 

suffered or sustained by reason of defective public ways on the 

sidewalks thereof within such cities, unless actual notice in 

writing of the defect of such public way or sidewalk shall have 

been filed with the city clerk at least live days before the occur

rence of such injury or damage. In the absence of such notice, 

so filed, the city shall not be liable and in all cases such notice 

shall describe vith particularity the place and nature of the 

defects'of which complaint is made." Session Laws* 1901, ch. 16, 
sec. 110, at p. 117.  

Armstrong v. Mayer, 60 Nebr., 423.  

Chapter 82, Session Laws of 1883, which attempted to amend 
section 1030 of the Code by grafting into the original section the 

right of appeal, is inimical to section 11, article 3 of the Con
stitution.  

House Roll No. 8, introduced by Loomis, of 

Dodge (Session Laws 1901, p. 4S4. ch. 85), pro

vided for an appeal in forcible entry and de
tainer. Code of Civil Procedure, see. 1032a.  

Ailtman, Miller & Co. v. Mallory, 5 Nebr., 178.  

A sale and delivery of goods on condition that the property is 

not to vest until the purchase-money is paid or secured, does not 

pass the title to the vendee until the condition is performed.  

The legislature of 1877 enacted (Session Laws, p. 170) "that 

no sale, contract or lease, wherein the transfer of title or owner

ship of personal property is made to depend upon any condition, 
shall be valid against any purchaser or judgment creditor of the 

vendee or lessee, in actual possession, obtained in pursuance of 

such sale, contract or lease, without notice, unless the same be 

in writing, signed by the vendee or lessee, and a copy thereof



Ixii CASES OVERRULED, ETC:

NEGATIVED BY STATUTE-Continued.  

filed in the office of the clerk of the county within which such 
vendee or lessee resides," etc.  

Campbell Printing Press & Mfg. Co. v. Dyer, 46 
Nebr., 830, 833, 835.  

The statute of 1877 was in effect a legislative command that the 
decision in ihe Aultman Case should no longer be the law of this 
state so far as judgment and attaching creditors and purchasers 
without notice were concerned.  

Brome v. Cuming County, 31 Nebr., 362.  
Section 8, chapter 7, Compiled Statutes, amended 1895. Session 

Laws, chapter 7, section 18.  
Employment of counsel by county commissioners.  

Brotherton v. Brotherton, 14 Nebr., 186.  
Session Laws. 1S83, p. 224, ch. 40.  
Nygren v. Nygren, 42 Nebr., 408, 411.  

Judgment for alimony as a lien on real estate.  

Brunswick v. McClay, 7 Nebr., 137.  
Session Laws, 1881. ch. 26, p. 201.  
Larabee v. Klosterman, 33 Nebr., 150, 156.  

Assignment of error in motion for new trial.  

Dundy v. Richardson County, S Nebr., 508. See South Platte Land 
Co. v. Buffalo County, infra.  

Haller v. Blaco, 10 Nebr., 36.  
Howard v. Lamaster, 11 Nebr., 582.  
Thompson v. Merriam, 15 Nebr.. 498.  
Shelley v. Towle, 16 Nebr., 194.  

General Statutes, 1873, p. 923, sec. 68.  
Larson v. Dickey, 39 Nebr., 463. 
Session Laws, 1879, p. 327, see. 127.  

Form of tax deed.  

Hand v. Phillips, 18 Nebr., 593.  
This was an action to foreclose a mortgage containing a stipu

lation for an attorney's fee. The mortgage was dated February 
18, 1879. On February 24, 1879, the governor approved the act 
repealing the act of February 18, 1873, providing for stipulated 
attorney's fee. General Laws, 1873, p. 98. This repealing act took 
effect June 1, 1879.  

Dow v. Updike, 11 Nebr., 95.  
This was a suit on a note, providing for an attorney fee, dated 

July 20, 1879, fifty days after the repealing act went into effect.  
The opinion is to the effect that in the absence of a statute no 
recovery of a stipulated attorney's fee can be had.  

Under the old law it was held that attorney fees must be taxed
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NEGATIVED BY STATUTE-Continued.  

as costs and kept separate from the judgment. Rich v. Stretch, 
4 Nebr., 186; Hendrix v. Rieman, 6 Nebr., 516; Heard v. Bank, 8 
Nebr., 10.* 

Hardy v. Miller, 11 Nebr., 395. See Hand v. Phillips, supra.  

Heard v. Dubuque County Bank, 8 Nebr., 10, 15.  
Session Laws, 1881, p. 212.  
Larabee v. Klosterman, 33 Nebr., 150, 157.  

Assignment of error in motion for new trial.  

Howard v. Lamaster, 11 Nebr., 582. See Haller v. Blaco, sepra.  

Hewerkle v. Gage County, 14 Nebr., 18.  
Session Laws, 1885, p. 395, ch. 106.  

Liability of county for defendant's witness's fees where he is 
indicted for a felony.  

Interstate Savings & Loan Ass'n v. Strine, 59 Nebr., 27.  

On appeal from district court to the supreme court, a finding 
of the trial court on substantially conflicting evidence will not 
be disturbed.  

The foregoing is simply the doctrine laid down in numerous 
cases.  

The legislature of 1903 enacted the following with an emer

gency clause: "That in all appeals from the district court to 

the supreme court in suits in equity, whether now pending or 
hereafter to be brought to said court, wherein review of some 
or all of the findings of fact of the district court is asked by 
the appellant, it shall be the duty of the supreme court to retry 
the issue or issues of fact involved in the finding or findings 
of fact complained of upon the evidence preserved in the bill 

of exceptions, and upon trial de novo of such question or ques
tions of fact reach an independent conclusion s to what finding 
or findings are required under the pleadings and all the evidence.  
without reference to the conclusion reached in the district court 

or the fact that there may be some evidence in support thereof." 

Senate File 108. Approved April 10, 1903. Session Laws, 1903, p.  
631. Qutwre: Is this a legislative mandamus?t 

*A stipulation for an attorney fee in excess of the legal rate of 

interest is usurious. Toole v. Stephen, 4 Leigh [Va.], 581, cited in 

Dow v. Updike, supra. Under the old practice an attorney fee could 

only be recovered by action of the court. Rosa v. Doggett, 8 Nebr., 48.  

tThe Code of Alabama places the following interdict upon the 

mental operations of its supreme court: "The supreme court, in 
deciding each case, when there is a conflict between its existing 
opinion and any former ruling in the case, must be governed by 
what, in its opinion at that time, is law, without any regard to such 
former ruling on the law by it; but the right of third persons.  

acquired on the faith of the former ruling, shall not be defeated 
or interfered with by or on account of any subsequent ruling." 
This was intended to abrogate law of the case, saving bona-fide 
subsequently-acquired property rights. Code. 1897, p. 1057. ch. 107, 
art. 1, sec. 3840.
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NEGA TIVED BY STATUTE-Continued.  

Johnson v. Hahn. 4 Nebr., 139.  
Session Laws, 1877, p. 43.  
Kittle v. Shervin, 11 Nebr., 65.  

County treasurer's authority to sell real estate of taxpayer 
before exhausting personalty.  

Kemerer v. State, 7 Nebr., 130.  
Session Laws, 1879, p. 366, sec. 40.  
State v. Baushausen, 49 Nebr., 558.  

Power of county board to reconsider a claim.  

McCormick v. Keith, 8 Nebr., 140, 142. See Heard v. Dubuque County, 
supra.  

Midland P. R. Co. v. McCartney, 1 Nebr., 398. See Brunswick v. Mc
Clay, supra.  

South Platte Land Co. v. Buffalo County, 7 Nebr., 253.  
Section 70, chapter 77, Compiled Statutes, amended 1883. Ses

sion Laws, chapter 67.  
Suydamn v. Merrick County, 19 Nebr., 155, 159.  
State v. Edwards, 26 Nebr., 701, 702.  

Equalization of assessment.  

State v. Brodboll, 28 Nebr., 254.  
Where portions of different school districts go to make up the 

territory included in a municipal corporation, license money 
collected for the school fund in such municipal corporation, is to 
be distributed equally among such school districts.  

Session Laws, 1895, ch. 63.  
In cities and villages where corporate limits form, in whole or 

in part, more than one school district all money derived from 
fines, penalties %nd licenses shall be apportioned to these several 
districts in proportion to the number of pers6ns of school age 
residing in each district.  

State v. White, 29 Nebr., 288. See State v. Brodboll, supra.  

Thompson v. Merriam. See Haller v. Blaco, supra.  

Woods v. Commissioners of Colfax County. 10 Nebr., 552.  
County not liable for negligence in not repairing bridge.  

Session Laws, 1889. ch. 7.  
County made liable by legislative enactment.  

,Hollingsworth v. Saunders County, 36 Nebr., 141.  
Count y held liable except in case of contributory negligence on 

the part of the person injured.
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VII. CRITICISED.  

Austin Mfg. Co. v. Brown County, 65 Nebr., 60.  
The county board may anticipate a levy for the current year.  

Clark v. Sheeley," September 17, 1903.  
Until it is made, there is no levy for the current year.  

Becker v. Anderson, 11 Nebr., 493, 496.  
Marsh v. Burley, 13 Nebr., 261, 264.  
Housel v. Cremer, 13 Nebr., 298.  
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 

180.  
In the first of the foregoing cases, it was stated-dictum--that 

the filing and recording of a chattel mortgage was equivalent to 
a change of possession of the property. In the second case, the 
writer of the former opinion retracts the statement. In the first 
case, it was held that, where a chattel mortgage was-void as to 
creditors, the mortgaged property was assets in the hands of 
the executor of the mortgagor. The third and fourth cases ap
pear to be in almost direct conflict with this doctrine, and in the 
fourth case the opinion in the first, as to this point, is analytically 
criticised.  

Filley v. Duncan, 1 Nebr., 134.  
Colt v. Du Bois, 7 Nebr., 391, 394.  

In the opinion in the former'case CROTNSE, J., says that. the 
lien of a judgment does not attach to lands acquired after its 
rendition, so as to affect bona-fide purchasers; until levy of execu
tion. In the latter opinion, GANTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule.  

Gleason v. Gleason, 16 Nebr., 15.  
Ellison v. Ellison, 65 Nebr., 412, 414.  

Divorce.  

Jameson v. State, 25 Nebr., 185.  
Bartell v. State, 40 Nebr., 232.  

See list of cases distinguished.  

Lander v. Abrahamson, 34 Nebr., 553.  
Anthony v. Korbach, 64 Nebr.. 509, 513.  

In the latter case, ALBERT, C., uses the following language in 
regard to the verification of a petition to vacate a judgment: 
"We have not overlooked Lander v. Abrahamson, 34 Nebr., 553, 
where, in the body of the opinion, it is held that the petition in 
an action of this kind, must be verified positively. No good rea
son is given for the rule announced, nor was the point directly 
involved in the case. It is entirely omitted from the syllabus.  
In our opinion, it does not state the correct rule of practice and 
should not be followed." 

*Every man will have to decide for himself whether Clark v. Sheeley 
verrules. Austin Mfg. Co. v. Broon County. In the judgment of the 

editor, the point criticised in the former was not essentially involved 
ii the latter.
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CITICISED-Continued.  

Mferriam v. Goodlett, 36 Nebr., 384.  

Brown v. Ulrich, 48 Nebr., 409, 413.  
Specific performance. Default in payment. Essence of con

tract. Waiver.  
The writer of the opinion in the latter case says that the point 

in question was not necessary to a decision of the former; yet he 
makes a conditional overruling in have verba.  

Missouri Valley Land Co. v. Bushnell, 11 Nebr., 192.  
"Want of capacity in a corporation, which is the vendor in a 

contract for the sale of real estate, to take a title to or hold 
such property, can not be successfully urged by the vendee 
or his assignee, to defeat a recovery of the agreed price, in an 
action on the contract." LAKE, J.  

Barbor v. Boehm, 21 Nebr., 450.  

"A promissory note given for the premium on an insurance 
policy issued by an insurance company which had not complied 
with the laws of the state in filing its statement and procuring 
the certificate of the state auditor authorizing it to issue poli
cies, is void as between the parties to the contract, and can not 
be enforced." REESE, J.  

American Building & Loan Ass'n v. Rainholt, 
48 Nebr., 434, 452, 453, 454. PosT, J.  

The last case criticises the opinion in Barbor v. Boehn, iii 
these words: "The doctrine there asserted can not be recon
ciled with the later decisions of this court, nor, indeed, with 
the earlier case of Missouri Valley Land Co. r. Bushnell, 11 Nebr., 
192." Nevertheless, Barbor r. Boehm has been followed-without 
citation-in Commonwealth Mutual Fire Ins. Co. v. Hayden. 60 Nebr., 
636, SULLIVAN, J., and affirmed in Henni v. Fidelity Building & 
Loan Ass'n, 61 Nebr.. 744, NORVAL, C. J., and the criticism of 
Judge PosT is rejected as non per euriam.  

Olive v. State, 11 Nebr., 1.  
Basye v. State, 45 Nebr., 261, 284, 285.  

Proof of reputation of accused in a criminal case; cross-exam
ination; particular acts; misapplication of rule.  

Patterson v. State, 41 Nebr., 538. See Olive v. State, supra.  

Pearson v. Kansas Mfg. Co., 14 Nebr., 211.  
Barry v. Wachosky, 57 Nebr., 534, 537.  

The former decision held in effect that where an action was 
commenced in one county against several defendants, and sum
mons was issued to another bailiwick, the court retained its juris
diction notwithstanding it developed that the defendant, whose 
presence gave the court jurisdiction, was improperly joined. The 
writer of the latter opinion says that the former opinion "is no 
longer regarle1 as sound. but has in effect long been overruled." 

';ate v. Priebnow, 16 Nebr., 131.  
Arnold v. State, 38 Nebr., 752.  

An obiter-dictum in the first opinion disapproved in the second.  
Plea in bar. Jury trial
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CRITTCTSED-Concluded.  

Wescott v. Archer, 12 Nebr.. 345.  
Grehe v. Jones. 15 Nebr., 312, 317.  

The opinion in each of these cases was written by MAXWELL, 
J. The litter opinion, at the most, hardly more than modifies 
the former. In the latter case there is a vigorous dissenting 
opinion by LAKE, C. J.  

VIII. IISTINGUISHED.  

Ackerman v. Thummel. 40 -Nebr., 95.  
Taylor v. Davey, 55 Nebr.. 153.  

Injunction. Remedy at law.  

AhIman v. fMeYer, 19 Nebr., 63.  
Reid v. Panska, 56 Nebr., 195, 196, 200.  
Honeik v. Linn. 56 Nebr.. 743. 744.  

Replevin. Quashing writ.  

Allen v. Saunders, 6 Nehr., 436.  
Merrill %. Willis, 51 Nebr.. 162.  

Landlord and tenant.  

Allyn v. State, 21 Nebr., 593.  
Browning v. State, 54 Nebr., 203, 205.  

The former case holds that the fact that the defendant in a 
prosecution for a misdemeandr was not arraigned is not preju
dicial error.  

In the latter case, NORVAL, J., says: "Whether that decision 
[Al yi, r. State, stuproj is right or wrong we are not called upon 
to decide. since the scope of the opinion is limited to trials for 
iisdiemeanors." The learned judge the proceeds to lay down 
a different rule for a felony case.  

Anderson v. Chicago. B. & Q. R. Co., 35 Nebr.. 95.  
Orgall v. Chicago. B. & Q. R. Co., 46 Nebr., 4, 8.  

Death by wrongful act. Nomiinal damages. Pleading.  

Arnold v Badger Lumber Co., 36 Nlbr., 841.  
Patten v. Lane, 45 Nebr., 333.  

Cross-bill. Jurisdiction.  

Barnes v. State, 40 Nebr.. 545.  
Davis v. State, 54 Nebr., 177, 180.  

Simple larceny. Larceny from bailee. Felonious taking. In
struction.  

Bates v. Stanley, 51 Nebr., 252.  
Spargur v. Prentiss, 66 Nebr., 222, 227.  

Equitable relief where fraud has been practised on court.  

5
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I] STING U ISHED-Continued.  

Bays v. State, 6 Nebr., 167.  
Wallace v. School District, 50 Nebr., 171, 174, 

175.  
Power of school board to dismiss teacher.  

Bazzo v. Wallace. 16 Nebr., 290.  
Omaha Loan & Trust Co. v. Ayer, 38 Nebr., 891.  

Error after appeal.  

Brewer v. Otoe County, 1 Nebr., 373.  
Many v. School District, 22 Nebr., 205.  
Arapahoe Village v. Albee, 24 Nebr., 242.  

The doctrine that lapse of time does not bar the sovereign, 
does not apply to municipal corporations whose powers are 
derived from the state; there is an exception by statute as to 
county warrants.  

Bullcck v. Pok. See Whipple v. Fowler, infra.  

Burr v. Boyer. 2 Nebr., 265.  
Eiehoff v. Elkenbary, 52 Nebr., 332, 335.  

Surety. Collateral security. Negligence of creditor. Release 
pro tanto.  

Bush v. Tecumseh Nat. Bank, 64 Nebr., 451.  
Stewart v. Rosengren, 66 Nebr., 445.  

Sufficient transcript. Affirmative error.  

Calvert v. State, 34 Nebr., 616.  
Chicago, B. & Q. R. Co. v. Steel, 47 Nebr.. 741.  

Street railway. Uailroad. Right of way. Easement. Con
demnation. Damages.  

Chadron Banking Co. v. Mahoney, 43 Nebr., 214.  
Philadelphia Mortgage & Trust Co. v. Goos, 

47 Nebr.. S04, 812.  
Appointment of receiver. Pending appeal. Pending action.  

City of Beatrice v. Leary, 45 Nebr., 149.  
City of Omaha v. Bowman, 52 Nebr., 293, 296.  

Diversion of water from a watercourse by a city.  

City of Hastings v. Foxworthy, 45 Nebr., 676.  
Dovey v. City of Plattsmouth, 52 Nebr., 642, 644, 

645.  
Municipal corporation. Damage to person or property.  

City of Lincoln v. Finkle, 41 Nebr., 575.  
Dovey v. City of Plattsmouth, 52 Nebr.. 642. 644.  

See City of Hastings v. Foxworthy, supra.



CASES OVERRI' LED, ETC.

DISTINGUISHED-Continued.  

City of Lincoln v. Grant. 38 Nebr., 369.  
Dovey v. City of Plattsmouth, 52 Nebr., 642. 644.  

See City of Hastings v. Foxwortny, supra.  

City of Omaha v. Richards, 49 Nebr., 244; 50 Nebr., 804.  

City of Omaha v. Bowman. 52 Nebr., 293, 297.  
Instruction. Overflow. Negligence.  

City of Wahoo v. Dickinson, 23 Nebr., 426.  

Sage v. City of Plattsmouth, 48 Nebr., 558. 561.  

Municipal corporations. Extension of boundaries.  

City of Wahoo v. Tharp, 45 Nebr., 563.  
Sage v. City of Plattsmouth, 48 Nebr., 558, 561.  

See City of Wahoo v. Dickinson, supro.  

Cleveland Paper Co. v. Banks. 15 Nebr., 20.  

Bullis v. Drake, 20 Nebr., 167.  

Misconduct of prevailing party's counsel.  

Coffman v. Brandhoeffer. 33 Nebr., 279.  
Davis v. Ballard, 38 Nebr., 830.  

Alias summons.  

Courtnay v. Parker, 16 Nebr., 311; 21 Nebr., 582.  

Corey v. Plummer, 48 Nebr., 481, 484.  

Judgment lien. Homestead.  

Cram v. Cotrell. See Whipple v. Fowler, infra.  

Crook v. Vandervoort, 13 Nebr., 505.  

Mattis v. Boggs, 19, Nebr., 698, 700.  
Ejectment by tenant in common.  

Curran v. Percival, 21 Nebr., 434.  
Dolan v. McLaughlin, 48 Nebr., 842, 846, 847, 049.  

Action on saloon-keeper's bond.  

Dayton v. Lincoln. 39 Nebr., 74.  

Violet v. Rose, 39 Nebr., 660.  
Submission to the jury of issues admitted in pleadings, is preju.  

dicial or non-prejudicial accordingly as the jury may or may not 
have been sidetracked by the instruction.  

Dern v. Kellogg, 54 Nebr., 560.  
United States Nat. Bank of Omaha v. Wester

velt, 55 Nebr., 424.  

Right of collector to prefer his own creditor.

lxitx
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D IRTINGUISHED-Continued.  

De Clerq v. Hager. 12 Nebr., 185.  
State v. Keith County, 16 Nebr., 508.  

The former of these cases holds that oridges upon the line 
of a highway within the county are not works of internal im
prorement according to the constitutional meaning. Opinion by 
LAKE, J. The latter case says the former ruling was a dictum, 
and holds that sdeh bridges are works of internal improvement.  
MAXWELL, J.  

Farmers & Merchants' Bank v. Anthony, 39 Nebr., 343.  
Forrester v. Kearney Nat. Bank, 49 Nebr., 655.  

Chattel mortgage. Registration. Attachment.  

I'rey v. Curtis, 52 Nebr., 406.  

Holt v. Schneider, 57 Nebr., 523, 524, 531, 532.  
Ostensible authority to act as an agent.  

barber v. Palmer, 47 Nebr., 699.  
Reid v. Panska, 56 Nebr., 195, 196, 200.  

See Ahiman v. Meyer, supra.  

Caylord v. Nebraska Savings & Exchange Bank, 54 Nebr., 104.  
Cousterdine v. Moore, 65 Neb., 291, 293.  

Indorsement and delivery of negotiable paper.  

German Ins. Co. v. Heiduk, 30 Nebr., 288.  

Eagle Fire Ins. Co. v. Globe Loan & Trust Co., 
44 Nebr., 380.  

Insurance. Company charged with knowledge of agent.  

Goodwin v. Cunningham, 54 Nebr., 11.  

Gillilan v. McDowall, 66 Nebr., 814.  
Foreclosure of tax lien. Redemption. Independent title.  
Assignment of mortgage. Record. Foreclosure of prior lien.  

Bar.  

Green v. Barker, 47 Nebr., 934.' 
Stenberg v. State, 50 Nebr., 127.  

Conveyance of public land. Collateral attack.  

Greene v. Greene, 42 Nebr., 634.  

Buckingham v. Roar, 45 Nebr., 244.  
Witnesses. Husband and wife.  

Gregory v. Cameron, 7 Nebr., 414.  
Morrison v. Boggs, 44 Nebr., 248.  

Evidence in collateral actions.



OASES OVERRULED, ETC. 1xxi 

DISTINGUISHED-ontinued.  

Hale v. Sanborn, 16 Nebr., 1. See Livesey v. Omaha Hotel Co., infra.  

Hards v. Platte Valley Improvement Co. See Livesey v. Omaha Hotel 
Co., infra.  

Haynes v. Aultman, 36 Nebr., 257.  
Wood v. Roeder, 45 Nebr., 311.  

Change of domicile. Service of summons.  

Heidiman-Benoist Saddlery Co. v. Schott, 59 Nebr., 20.  
Engel v. Dado, 66 Nebr., 400.  

Possession of chattels by defendant in replevin.  

Higginbottom v. Benson, 24 Nebr., 461.  
White v. Atlas Lumber Co., 49 Nebr., 82. 86.  

Foreclosure of mortgage. Improvements by mortgagee. Rent.  

Holt County v. Scott, 53 Nebr., 176.  
Fire Ass'n v. ]Ruby, 58 Nebr., 730, 732.  

Official bond. Non-approval. Estoppel.  

Horn v. Queen, 5 Nebr., 472.  
Einspahr v. Smith, 46 Nebr., 138.  

Injunction. Final order. Appeal.  

Jameson v. State, 25 Nebr., 185.  
Bartell v. State, 40 Nebr., 232.  

Reporter's notes as evidence in a prosecution for felony. The 
effect of these two cases is ihat a portion of the evidence can 
not be read to the jury from the reporter's notes, except by 
agreement and in presence of counsel.  

Johnson v. Pdwers, 21 Nebr., 292.  
Edee v. Strunk. 35 Nebr., 307.  

Order appointing a receiver without notice; void or voidable? 

Kiene v. Shaeffing. 33 Nebr., 21.  
Kansas & W. N. R. Co. v. Conlee. 43 Nebr., 121 

Statute of frauds.  

Livesey v. Omaha Hotel Co., 5 Nebr., 50.  
Lincoln Shoe Mfg. Co. v. Sheldon, 44 Nebr., 279.  

Suit against subscriber of stock to a corporation.  

Lvdick v. State, 61 Nebr.. 309.  
Close v. Swanson, 64 Nebr., 389.  

Highway. Order of county board. Easement. Dedication.  
User.
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McLaughlin v. Sandusky, 17 Nebr., 110.  
Tukey v. City of Omaha. 54 Nebr., 370, 378.  

Municipal corporation. Incurring debt. Taxpayer. Land
owner. Opening street.  

Mead v. State, 25 Nebr., 444. See Barnes v. State, supra.  

Meehan v. First Nat. Bank, 44 Nebr., 213.  
Maxwell v. Home Fire Ins. Co. of Omaha, 57 

Nebr., 207, 210.  
Foreclosure.  

Metz v. State, 46 Nebr., 547.  
Davis v. State, 51 Nebr., 301, 303, 325.  

Use of the expression "incriminating circumstances" in an in
struction.  

Metz v. State, 46 Nebr., 547.  
Ferguson v. State, 52 Nebr., 432, 434, 436.  

Instructions. Burglary.  

Metz v. State Bank, 7 Nebr., 105.  
Hamilton v. Whitney, 19 Nebr., 303.  

Judgment lien. Index. Notice.  

Miller v. Meeker, 54 Nebr.. 452.  
Seiver v. Union P. R. Co., March 4, 1903.  

Service on sham defendant for the purpose of bringing non
resident defendant within jurisdiction of court.  

Minneapolis Harvester Works v. Hedges, 11 Nebr., 46.  
Moise v. Powell. 40 Nebr., 671.  

Appeal. Statute. Subject-matter. Waiver.  

Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406.  
Fremont, E. & M. V. R. Co. v. Harlin, 50 Nebr., 

698, 713.  
Railroad embankment. Negligence.  

Myers v. MeGavock, 39 Nebr., 843.  
Bachelor v. Korb, 58 Nebr., 122.  

Approval of a guardian's bond for the sale of the real estate 
of his ward.  

National Cordage Co. v. Sims, 44 Nebr., 148.  
Yoder v. Haworth, 57 Nebr., 150, 153.  

Contract of agency. Contract of sale.
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National Masonic Accident Ass'n v. Burr, 44 Nebr., 256..  
Johnston v. Phelps County Farmers' Mutual Ins.  

Co., 63 Nebr., 21.  
Insurance. Waiver of forfeiture.  
Distinguished in Farmers' Mutual las. Co. v. Kinney, 64 Nebr., 808.  

Niland v Kalish, 37 Nebr., 47. See Greene v. Greene, supra.  

Olander v. Tighe, 43 iNebr., 344. See Courtnay v. Parker, supra.  

Olds Wagon Co. v. Benedict. 25 Nebr., 272.  
Citizens' Bank v. Baird, 42 Nebr., 219.  

Right to open and close.  

Olson v. Peterson, 33 Nebr., 358.  
Parker v. Nothomb, 65 Nebr., 308. 315, 321.  

Bastardy.  

Osborne v. Plano Mfg. Co., 51 Nebr., 502. See National Cordage Co.  
v. Sims, supra.  

Parmer v. Keith, 16 Nebr., 91.  
Dreyfus v. Aul, 29 Nebr., 191.  

Malicious prosecution.  

Payne v. Jones, 33 Nebr., 260.  
Hanscom v. Lantry. 48 Nebr., 665, 666.  

Bill of exceptions. Allowance. Continuing duty.  

Porter v. Ourada, 51 Nebr., 510.  
Holt v. Schneider, 57 Nebr., 523, 531, 532.  

Payment of mortgage to agent.  

Pottinger v. Garrison, 3 Nebr., 221.  
Farrar v. Triplett, 7 Nebr., 237.  

Demurrer to answer. Pleading over. Waiver.  

Potvin v. Meyers, 27 Nebr., 749.  
Drexel v. Pusey, 57 Nebr., 30.  

Principal and surety. Payment of judgment by surety and 
subsequent assignment.  

Powers v. Powiers, 20 Nebr., 529.  
Ellison v. Ellison, 65 Nebr., 412, 411 

Divorce.  

Ragoss v. Curing County, 36 Nebr., 375.  
Bush v. Johnson County, 48 Nebr., 1, 2, 15.  

Final order before board of county commissioners. Collateral 
attack.
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Reed %. Reed,* 4 Nev.. 396.  

Walton v. Walton, 57 Nebr., 102.  
Divorce on the ground of cruelty.  

Sexson v. Kelley, 3 Nebr.. 104.  

Thomas v. Hinkley, 19 Nebr., 324.  
Liquor dealer's bond. Obligee. Condition. Liability.  

Skinner v. Skinner, 38 Nebr., 756. See Greene v. Greene, supra.  

Spaulding v. Johnson, 48 Nebr., 830.  
Forrester v. Kearney Nat. Bank, 49 Nebr., 655.  

Chattel mortgage. Registration. Attachment.  

Spencer v. Thistle, 13 Nebr.~ 227.  
Cockle Separator lfg. Co. v. Clark, 23 Nebr., 702.  

Vacating decree. Final order.  

Springfield Fire & Marine Ins. Co. v. Winn, 27 Nebr., 649.  
Home Ins. Co. v. Winn., 42 Nebr., 331.  

Insurance. Fraud. Perjury.  

State v. Burlington & M. R. R. Co., 60 Nebr.. 741.  
State v. Eskew, 64 Nehr.. 600, 601, 602.  

Constitutional law, section 26, article 5, state oflicers.  

State v. Cochran, 28 Nebr., 798. See Gregory v. Cameron, supra.  

State v. Dimond, 44 Nebr., 154.  
Sage v. City of Platsi-simith, 48 Nebr., 558, 561.  

Municipal corporation. uIjunction. Etension of boundaries.  
Collection of taxes.  

State v. Fremont, E. & M. V. R. Co., 60 Nebr., 749.  
State v. Eskew, 64 Nebr., 600, 601, 602.  

Constitutional law. section 26, article 5.  

State v. Graham, 21 Nebr., 329.  
State v. Clark, 39 Nebr., 899.  

School land. Contract of purchase. Default in payment of 
interest.  

State v. Hill, 38 Nebr., 698.  
State v. Hill, 47 Nebr.. 456, 460, 480, 509, 526.  

Liability of treasurer. Certificate of deposit.  

State v. Poynter, 59 Nebr., 417.  
State v. Eskew, 64 Nebr., 600, 601, 602.  

Constitutional law, section 26, article 5, state officers.  

* This is the only foreign case in the list.
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State v. Robinson, 20 Nebr., 96.  
In re Groff, 21 Nebr., 647.  

Constitution. Statute.  

State v. Uridil. 37 Nebr.. 371.  
City of Wahoo v. Dickinson. 23 Nebr., 426.  
Village of llartington v. Luge, 33 Nebr., 623.  
CitY of Wahoo v. Tharp. 45 Nebr., 563.  

The distinction between these cases is drawn in Sage v. City 
of Plattsinoutih, 48 Nebr., 558, at page 561.  

Proceedings.in naltire of quo warranlo to test the legality of 
an incorporation.  

Stewart v. Carter, 4 Nebr., 564.  

Arnold v. Baker, 6 Nebr., 134.  

An appeal lies from the district to the supreme court from 
an order sustaining a demurrer to a petition in equity, but not 
where the demurrer is for misjoinder of causes of action.  

Stewart v. Rosengren, 66 Nebr., 445.  
Seiver v. Union P. R. Co., March 4, 1903.  

See Miller v. Meeker, supra.  

Stump v. Richardson County Bank, 24 Nebr., 522.  
Chapman v. Garber, 46 Neb., 16, 20.  

Negotiable instrument. Surety. Payment. Contribution.  

Tootle v. First.Nat. Bank of Chadron, 34 Nebr., S63.  
State Bank of Lushton v. Kelley, 49 Nebr., 342 

Chattel mortgage. Prior equities. Constructive notice.  

Treat v. Price, 47 Nebr., 875.  
Beckman v. Birchard. 48 Nebr., 805.  

Accord and satisfaction. Acceptance. Estoppel.  

Union P. R. Co. v. Cheyenue County, 64 Nebr., 777.  
Chicago, B. & Q. It. Co. v. Lincoln County, 68 

Nebr., 228, 231.  

Recovery of illegal taxes paid under protest.  

Village of Hartington v. Luge. 33 Nebr., 623.  
State v. Dimond, 44 Nebr., 154.  

See State v. Uridil, rupra.  

Western Union Telegraph Co. v. Fremont. 39 Nebr., 692.  
Western Union Telegraph .Co. v. Village of 

Wakefield, June 3, 1903.  
Occupation tax on telegraph company.  

West v. Van Pelt, 34 Nebr., 63.  
Mayer v. Ver Bryck, 46 Nebr., 221.  

Special contract. Recovery. Quantum meruit.
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Whipple v. Fowler 41 Nebr., 675.  
Snell v. Margritz, 64 Nebr., 6, 9.  

Paynent of mortgage.  

White v. Blum, 4 Nebr., 555.  
Pickering v. Hastings, 56 Nebr.. 201.  

Liability of stockholders.  

Wilson v. City of Auburn, 27 Nebr., 435.  
Ives v. Irey, 51 Nebr., 136. 141, I 12.  

Void special assessment. Injunction.  

Yeazel v. White, 40 Nebr., 432.  
Philadelphia Mortgage & Trust Co. v. Goos, 

47 Nebr., 804, 811.  
See Chadron Banking Co. v. Mahoney, supra.  

Young v. Cooper, 12 Nebr., 610.  
Geneva Nat. Bank v. Bailor, 48 Nebr., 866, 869.  

Attachment. False representation of a material fact.  

IX. FORMER OPINION OVERRULED OR MODIFIED BY SUB
SEQUENT ORDER IN SAME CASE.  

State v. Scheve. See cases compared, p. cxix.  

(a.) Partially Overruled.  

Alter v. Bank of Stockham, 51 Nebr., 797.  
Alter v. Bank of Stockham, 53 Nebr., 223.  

Fraud. Conversion.  

Bankers' Life Ins. Co. v. Robbins, 53 Nebr., 44.  
Section 8, chapter 16, Compiled Statutes, does not apply to 

domestic insurance companies.  
Bankers' Life Ins. Co. v. Robbins, 55 Nebr., 117.  

Section 8, chapter 16, does apply to domestic insurance com
panies.  

Carkins v. Anderson, 21 Nebr., 364.  
Anderson v. Carkins, 135 U. S., 483.  

Homestead. Prior contract to convey after having acquired 
title. Estoppel.  

Latter case followed in Robinson v. Jone s. 31 Nebr., 20.  

Curten* v. Atkinson, 29 Nebr., 612.  
Curtin* v. Atkinson, 36 Nebr., 110.  

Parties to error proceeding in supreme court.  

* The same case, but plaintiff's name spelled differently.
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FORMER OPINION OVERRULED OR MODIFIED BY SUBSEQUENT 
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Drexel v. Richards, 48 Nebr., 732.  
Drexel v. Richards, 50 Nebr., 509.  

Mechanic's lien. Description of real property.  

Farmers' Mutual Ins. Co. v. Phenix Ins. Co., 65 Nebr., 14.  

Farmers' Mutual Ins. Co. v. Phmnix Ins. Co., 
65 Nebr., 17.  

Judgment on insurance policy.  

First Nat. Bank of Chadron v. Engelbereht, 57 Nebr., 270.  
First Nat. Bank of Chadron v. Engelbercht, 58 

Nebr., 639, 640.  

Mortgage foreclosure.  

First Nat. Bank of Omaha v. Goodman, 55 Nebr., 409.  

First Nat. Bank of Omaha v. Goodman, 55 Nebr., 
418.  

Liability of wife as surety for husband.  

Garnett v. Meyers,* 65 Nebr., 280.  
Garnett v. Meyers, 65 Nebr., 287.  

Note. Mortgage.  

Henry v. Vliet, 33 Nebr., 130.  
Henry v. Vliet, 36 Nebr., 138.  

Precedent debt as consideration for chattel mortgage.  

Hewit v. Bank of Indian Territory, 64 Nebr., 463.  

Hewit v. Bank of Indian Territory, 64 Nebr., 
469.  

Proof of foreign statute.  

McCord v. Weil, 29 Nebr., 682.  
McCord v. Weil, 33 Nebr., 86S, 869.  

Review of order appointing receiver in advance of main case.  

The latter opinion, holding such interlocutory order review

able, was affirmed in Seeds Dry-Plate Co. r. Heyn Photo-Supply Co., 
57 Nebr., .214, 217.  

Northern Counties Investment Trust v. Edgar, 65 Nebr., 301.  
Northern Counties Investment Trust v. Edgar, 

65 Nebr., 303.  

See Garnett v. Meyers, supra, and note.  

Omaha Consolidated Vinegar Co. v. Burns, 44 Neur., 21.  
Omaha Consolidated Vinegar Co. v. Burns, 44 

Nebr., 229.  

Mechanic's lien for sinking well.  

f See, also, Consterdine v. Moore, 65 Nebr., 291, 296.
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Omaha & R. V. R. Co. v. Wright, 47 Nebr., 886.  
Omaha & R. V. R. Co. v. Wright, 49 -Nebr., 456, 

457.  
Pleading negligence.  

Scott v. Flowers, 60 Nebr., 675.  
Scott v. Flowers, 61 Nebr., 620.  

State indusirial school. Constitutionality of statute. Consti
tutional portioni stan ds niotwithstanding the defective portion.  

State v. Savage, 64 Nebr., 684.  
State v. Savage, 64 Nebr., 703.  

Res judicata.  

(b.) Former Opinion Overruled in Toto.  

Anselme v. American Swaings & Loan Ass'n, 63 Nebr., 525.  
AIIseTlme v. American Savings & Loan Ass'n, 66 

Nebr., 520.  
Building and Joani associations. Usury.  

Arlington State Bank v. Paulsen, 57 Nebr., 717.  
Arlington State Bank v. Paulsen, 59 Nebr., 94.  

Review of questions not litigated below.  

Barker v. Wheeler. 60 Nebr., 470.  
Barker v. Wheeler, 62 Nebr., 150.  

General denial. Proof of payment.  

Bartlett v. Bartlett, 13 Nebr., 456.  
Bartlett v. Bartlett, 15 Nebr., 593.  

Husband and wife. Equitable title to real property.  

Cleland %. Anderson, 66 Nebr., 252, 273.  
Cleland v. Anderson, 66 Nebr., 276.  

Causes of action which are assignable.  

Ferguson v. Herr, 64 Nebr., 649.  
Ferguson v. Herr, 64 Nebr., 659.  

Adoption of cbild. Inheritance from foster parent.  

Godman v. Converse, 38 Nebr., 657.  
Godman v. Converse, 43 Nebr., 463.  

Administration of estates. Allowance to widow. Acceptance of 
conditional will.  

Landauer v. Mack, 39 Nebr., 8.  
Landauer v. Mack, 43 Nebr., 430.  

Attachment. Levy on mortgaged chattels. Burden of proof.



CASES OVERRfULEDI, ETC. lxxix 

FORMER OPINION OVERRULED OR MODIFIED BY SUBSEQUENT 
ORDER TN SAME CASE-OVERRULED IN TOTO--Dontinved.  

McDonald v. Bowman, 35 Nebr., 93.  
McDonald v. Bowman, 40 Nebr., 269.  

Chattel mortgage. Attachment. Replevin by mortgagee.  

Nebraska Ielephone Co. v. Jones, 59 Nebr., 510.  
Nebraska Telephone Co. v. Jones, 60 Nebr., 396.  

Contributory negligence. Directing verdict.  

Nickolls v. Barnes, 32 Nebr., 195.  
Nickolls v. Barnes, 39 Nebr., 103.  

Landlord and tenant. Possession by tenant under written lease 

unilaterally executed, tantamount to occupying' under oral lease.  

Omaha & R. V. R. Co. v. Clark, 35 Nebr., 867.  
Omaha & R. V. R. Co. v. Clarke,* 39 Nebr., 65.  

Railroad company's servant-the engineer-frightened horses 

by letting off steam; the use of steam was necessary in their 

business; this was a question of negligence in the user.  

Phillips v. Bishop, 31 Nebr., 853.  
Phillips v. Bishop, 35 Nebr., 487.  

The latter case overruled the former, on a question of fact and 

not of law.  

Pickens v. Plattsmouth Land & Investment Co., 31 Nebr., 585.  
Pickens v. Plattsmouth Investment Co.,t 37 

Nebr., 272.  

Mechanic's lien.  

Rittenhouse v. Bigelow, 38 Nebr., 543.  
Rittenhouse v. Bigelow, 38 Nebr., 547.  

Cities of the first class. Equalization of taxes by township.  

St. Joseph & D. R. Co. v. Baldwin, 7 Nebr., 247.  
Railroad Co. v. Baldwin, 103 U. S., 426.  

Government grant of land to railroad company.  

The latter case overruled the former on a question of fact and 

not of law.  

Sandwich Mfg. Co. v. Feary, 34 Nebr., 411.  
Sandwich Mfg. Co. v. Feary, 40 Nebr., 226 

Harvesting machine. Sale. Contract. Warranty.  

Shellenberger v. Ransom, 31 Nebr., 61.  
Shellenberger v. Ransom, 41 Nebr., 631.  

Descent in case of murder of ancestor by heir.  

Same case, but name spelled differently.  

t Same case, but variant title.



CASES ('EREH(T LED, ETC.

FORM OPINION OVERRULED OR MODIFIED BY SUBSEQUENT 
ORDER IN SAME CASE-OVERRULED IN TOTO-Continued.  

Smith v. Boyer, 29 Nebr., 76.  
Smith v. Boyer, 35 Nebr., 46.  

The latter case overruled the former by the established rule 
that where evidence is fairly conflicting the finding or verdict of the nisi-prius court will not be disturbed, the court applying this 
rule to an order discharging an attachment.  

Sonnenschein v. Bartels, 37 Nebr., 592.  
Sonnenschein v. Bartels, 41 Nebr., 703.  

Fraudulent conveyance.  

Stanwood v. City of Omaha, 38 Nebr., 552.  
Stanwood v. City of Omaha, 42 Nebr., 303.  

Rule as to conflicting evidence applied.  

State v. Missouri P. R. Co., 29 Nebr., 550.  
Missouri P. R. Co. v. Nebraska, 164 U. S., 403, 

17 Sup. Ct. Rep., 130, 41 L. Ed., 489.  
Chicago, B. & Q. R. Co. v. State, 50 Nebr., 399.  

Grain elevator case. The taking by a state of the private prop
erty of a person or a corporation without the owner's consent for 
the use of another.  

State v. Roper, 46 Nebr., 724.  
State v. Roper, 47 Nebr., 417.  

Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Nebr., 39.  
Stewart-Chute Lumber Co. v. Missouri P. R. Co., 

33 Nebr., 29.  
Railroad. Mechanic's lien. Material-man.  

Svanson v. City of Omaha, 38 Nebr., 550.  
Svanson v. City of Omaha, 42 Nebr., 303.  

Sufficiency of evidence.  

Teske v. Dittberner, 63 Nebr., 607.  
Teske v. Dittberner, 65 Nebr., 167.  

Homestead. Conveyance. Acknowledgment. Parol testament
ary devise.* 

Union Stock Yards Nat. Bank v. Thurston County, 65 Nebr., 408.  
Union Stock Yards Nat. Bank v. Thurston 

County, 65 Nebr., 410.  
Taxation. Owner. Title.  

*A third opinion was filed in this case by HoLcouB, J., December 
17, 1903. This last decision reverses the judgment below, aid remands 
the cause. The homestead is held inviolate; but the unacknowledged 
parol testamentary devise is held good as to surplus estate.
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CASES OVERRULED, ETC. lxxi 

FORMER OPINION OVERRULED OR MODIFIED BY SUSEQUENT 
ORDER IN SAME CASE-OVERRULED IN TOTO-Concluded.  

Thomas v. Edgerton, 36 Nebr., 254.  
Thomas v. Edgerton, 40 Nebr., 25, 26.  

Liability of officer for sufficiency of sureties on replevin bond.  

(c.) Modified.  

Ayres v. Wolcott, 62 Nebr., 805.  
Ayres v. Wolcott, 66 Nebr., 712.  

Fraudulent conveyance.  

City of Seward v. Klenk, 27 Nebr., 615, 621.  
Modified on page 621.  

Retaining bill of exceptions.  

Hoover v. Haynes, 65 Nebr., 557.  
Hoover v. Haynes, 65 Nebr., 564.  

Damages. Lacerated feelings.  

John v. Connell, 61 Nebr., 267.  
John v. Connell, 64 Nebr., 233.  

Levy of sewer tax. Notice.  

Mathews v. Toogood, 23 Nebr., 536.  
Mathews v. Toogood, 25 Nebr., 99.  

Interest-bearing coupons. Aggregate interest of principal debt 
and coupons, must not exceed ten per cent.  

Miller v. Waite, 59 Nebr., 319.  
Miller v. Waite, 60 Nebr., 431.  

Voluntary assignment. Partnership property.  

Pierce v. Atwood, 64 Nebr., 92.  
Judgment modified July 10, 1902, without additional opinion, 

so that it will not direct the dismissal as to Alice E. Atwood. See 
clerk's journal, case No. 11,017.  

Plummer v. Rohman, 61 Nebr., 61.  
Plummer v. Rohman, 62 Nebr., 145.  

Plea of estoppel.  

.Real v. Hollister, 17 Nebr., 661.  
Real v. Hollister, 20 Nebr., 112.  

Eviction before action on covenant.  

Rice v. Gibbs, 33 Nebr., 460.  
Rice v. Gibbs, 40 Nebr., 264, 265.  

Assignability of contract of option for a sale of real estate.



lxxxii CASES OVERIULEID, ETC.  

F'ORMER OPTI ON OVERRULED OR MODIFIED BY SUBSEQUENT 
ORDER IN SAM\fE CASE-MNIODIFIED--oncluded.  

Royal Neighbors of America v. Wallace, 64 Nebr., 330.  
Royal Neighbors of America v. Wallace, 66 

Nebr., 543.  
Representations in an application for life insurance; their ma

teriality matter of common knowledge.  

Solt v. Anderson. 62 Nebr., 153.  
An allegation of fact in a reply is taken as denied by the force 

of the Code.  
Solt v. Anderson, 63 Nebr., 734.  

Allegations of the reply are to be construed with the petition.  

State v. Bank of Ogalalla, 65 Nebr., 20.  
State v. Bank of Ogalal1a, 65 Nebr., 27.  

Recommendation modified to conform to opinion.  

X. TO BE COMPARED.  

Atchison & N. B. Co. v. Baty, 6 Nebr., 37.  
Graham v. Kibble, 9 Nebr., 182.  
Clearwater Bank v. Kurkonski, 45 Nebr., 1.  
Hier v. Hutchings, 58 Nebr., 334.  
Everson v. State, 66 Nebr., 154.  

The first case held a part of a statute which gave double value 
in damages for the accidental destruction of live stock on a 
railroad track void.  

The second ease held the fifty-dollar penalty for illegal fees 
constitutional.  

I'he third case held the statutory penalty of $50, for failing 
to enter satisfaction of chattel mortgage, was not in conflict 
with the constitution, citing the second case.  

The fourth case held the five-hundred-dollar penalty for re
commitment after a release by a writ of habeas corpus could 
be recovered, citing the third case. The constitutionality of the 
statute was assumed.  

The fifth holds the statutory fine-in double the amount of 
the thing-for the use of the injured party in a prosecution for 
embezzlement is not in conflict with the constitution, citing with 
approval the second, third and fourth cases.  

The first of these cases has been made the basis for the doe 
trine that punitive damages are not recoverable in this state.  
Boldt v. Budicig, 19 Nebr., 739; Rose'ater v. Hoffman, 24 Nebr., 222, 
and other cases too numerous for citation. But is this construc
tion warrantable in view of the language of the opinion. 6 Nebr._ 
p. 45? 

Berkley v. Lamb, 8 Nebr., 392.  
Schribar v. Platt. 19 Nebr., 625.  
Best v. Zutavern, 53 Nebr., 619.  

Execution. Homestead. Confirmation of sale.  
The last decision says that the second overruled the first.



CASES OVEHRHULFD, ETC. lxxxiii 

TO BE COMPARED- Continued.  

Bradshaw v. City of Omaha.) -Nebr., 16.  
Turner v. Althaus, 6 Nebr., 54. 77.  

Taxation of vacant and farm lands within city limits.  

Bryant v. Estabrook, 10 Nebr., 217.  
Schoenheit v. Nelson, 16 Nebr., 235, 238.  
Holmes v. Andrews, 16 Nebr., 296.  
Otoe County v. Brown, 16 Nebr., 394, 397.  
McClure v. Warner, 16 Nebr., 447.  

D'Gette v. Sheldon, 27 Nebr., 829.  
Alexander v. Wilcox, 30 Nebr., 793.  
Warren v. Demary, 33 Nebr., 327.  
Fuller v. Colfax County, 33 Nebr., 716.  
Black v. Leonard, 33 Nebr., 745.  
Alexander v. Thacker, 43 Nebr., 494, 497.  

Foreclosure of tax lien. When does the five-year limit begin 
to run? 

In the opinion in the last case cited NORVAL, C. J., makes an 
exhaustive review of the decisions on this point.  

Cobbey v. Buchanan, 48 Nebr., 391.  
At the request of an infant, an attorney examined the record 

and advised the infant as to his right to certain property in
herited from his deceased father. This was held not a necessary 
for which the infant was liable.  

Leake v. Lucas, 65 Nebr.. 359.  
Medical service rendered to the husband, is such a family 

necessary as renders the wife liable, after a return nulla bone 
upon an execution against the husband.  

These two cases have been pointed out as establishing one 
rule for lawyers and another for doctors. An examination will 
disclose that the first involves a common-law right; the latter 
the construction of a statute.  

Commercial Nat. Bank v. Nebraska State Bank, 33 Nebr., 292.  
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 

178.  
Assignment for benefit of creditors. Title of assignee.  
The opinion in the latter case, by IRVINE, C., contains an 

exhaustive summary. The decisions which he cites are cited 
elsewhere in this table.  

Dawson v. Merrille, 2 Nebr., 119.  
Simmons v. Yurann, 11 Nebr., 516.  
Carkins v. Anderson, 21 Nebr., 364,.368.  
Carkins v. Anderson, 135 U. S., 483.  

Public lands. Improvements.  
Entry of land under United States laws. Agreement by entry

man to convey after he shall have acquired title. Public policy.  
The third case in the foregoing series states that the second 

overrules the first. But the fourth case in such series reverses 
the third.  

6



CASES OVERRULED, ETC.

TO LIE COMPARED-Continued.  

Filley v. Duncan, I Nebr., 134.  
Colt v. Du Bois, 7 Nebr., 391, 394.  

In the opinion in the former case CRouNsE, J., says that the lien 
of a judgment does not attach to lands acquired after its ren
dition, so as to affect bona-fide purchasers, until levy of execu
tion. In the latter opinion, GANTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule.  

German Nat. Bank v. First Nat. Bank, 55 Nebr., 86.  
An insolvent corporation, merely because it is a corporation, is 

not prohibited from preferring particular creditors.  
National Wall Paper Co. v. Columbia Nat. Bank, 

63 Nebr., 234.  
An insolvent corporation can not make a preference of a debt 

due from it on which the officers and directors are bound as 
sureties.  

Grimes v. Farrington, 19 Nebr., 44.  
Bonns v. Carter, 20 Nebr., 566.  
Hershiser v. Higman, 31 Nebr., 531.  
Hamilton v. Isaacs, 34 Nebr., 709, 713, 714, 716.  
Jones v. Loree, 37 Nebr., 816.  
Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 

Nebr., 863.  
Assignment for the benefit of creditors.  
The sixth opinion in the foregoing series contains i learned 

discussion by IRVINE, C.  

Hagenbuck v. Reed, 3 Nebr., 17.  
Washington County v. Fletcher, 12 Nebr., 356, 

359.  
Graff v. Ackerman, 38 Nebr., 720, 724.  

Taxation of school lands where the state has not parted with 
the title.  

Hare v. Murphy, 45 Nebr., 809.  
Frerking v. Thomas, 64 Nebr., 193.  

Mortgage. Purchase of premises. Assumption of debt.  
I-k my humble judgment, the latter case overrules the former.  

Handy v. Brong, 4 Nebr., 60, 64.  
Buckmaster v. McElroy, 20 Nebr., 557, 564.  

In the former opinion GANTT, J., appears to lay down the rule 
:nt statutes in derogation of the common law are to be strictly 

construed. In the latter, Coan, J., lays down the opposite rule.  
The first section of the Code of Civil Procedure would appear to 
settle the question as to that Code.

lxxxiv
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TO BE COMPARED-continued.  

Harmon v. City of Omaha, 53 Nebr., 164, 170.  
Language seems to imply that laches may bar a proceeding by 

injunction to prevent the collection of a void tax.  
Casey v. Burt County, 59 Nebr., 624.  

Mere delay of party in proceeding against a void tax, will not 
constitute laches.  

Hill v. Palmer, 32 Nebr., 632.  
Reynolds v. Fisher, 43 Nebr., 172, 173.  
Farmers' Loan & Trust Co. v. Memminger, 48 

Nebr., 17.  
Lien upon personal property for taxes.  

Hoover v. Engles, 63 Nebr., 688.  
Personal taxes can be collected in an action for debt.  

Rosenbloom v. State, 64 Nebr., 342.  
A tax is not a debt as the word is used in the constitution, 

and, consequently, the provision of section 154 of the general 
revenue law authorizing fine and imprisonment as a means of 
enforcing a license-tax does not trench upon the constitution.  

Howell v. Hathaway, 28 Nebr., 807.  
Rust-Owen Lumber Co. v. Holt, 60 Nebr., 80.  

Mechanic's lien for material furnished to husband for improve
ments upon wife's property with her knowledge.  

Insurance Co. of North America v. Bachler, 44 Nebr., 549.  
Hartford Fire Ins. Co. v. Corey, 53 Nebr., 209, 

213, following German Ins. Co. v. Eddy, 37 
Nebr., 461.  

Lancashire Ins. Co. v. Bush, 60 Nebr., 116.  
Farmers & Merchants' Ins. Co. v. Dobney, 62 

Nebr., 213, 23 Sup. Ct. Rep., 565.  
From the latter decision Harlan, Brewer and Brown, JJ., dis

sented.  
Recovery of attorney fees in action on insurance policy.  

Johnson v. Jones, 2 Nebr., 126.  
Holliday v. Brown, 33 Nebr., 657, 34 Nebr., 232.  
Wilson v. Shipman, 34 Nebr., 573.  
Campbell Printing Press & Mfg. Co. v. Marder, 

50 Nebr., 283, 287.  
Impeachment of officer's return.  

McCord v. Krause, 36 Nebr., 764.  
Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 

Nebr., 863.  
Attachment. Chattel mortgage.
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TO BE COMPARED-Continued.  
Merriam v. Ranen, 23 Nebr., 217.  

Alexander v. Thacker, 43 Nebr., 494.  
Interest on tax-sale certificate.  

Minneapolis Harvester Works v. Hedges, 11 Nebr., 46, 48.  
O'Leary v. Iskey, 12 Nebr., 136, 137.  

Creighton v. Keith, 50 Nebr., 810, 814.  
Jenkins v. State, 60 Nebr., 205.  

Effect of appeal as to vacating judgment.  

Moore v. Kepner, 7 Nebr., 291.  
General Statutes, 1873, p. 257.  
Selby v. McQuillan, 45 Nebr., 512, 513, 514.  

Appeal bond. Judgment against sureties.  

Morgan v. State.  
State v. McBride.  
Goble v. Riieral.  

See note at head of this digest of eases.  

Morse v. Engle, 28 Nebr., 534.  
Holliday v. Brown, 34 Nebr., 132, 234.  
Radzuweit v. Watkins, 53 Nebr., 412, 416.  

Service of summons in the alternative manner.  

Morse v. Steinrod, 29 Nebr., 108.  
Brown v. Work, 30 Nebr., 800.  
Thompson v. Richardson Drug Co., 33 Nebr., 714.  

Lininger v. Raymond, 12 Nebr., 19.  
Nelson v. Carey, 15 Nebr., 531.  
Bierbower v. Polk, 17 Nebr., 268.  
Grimes v. Farrington, 19 Nebr., 44, 48.  
Costello v. Chamberlain, 36 Nebr., 45.  
Kavanaugh v. Oberfelder, 37 Nebr., 647.  
Farwell v. Wright, 38 Nebr., 445.  
Sherwin v. Gaghagen, 39 Nebr., 238.  
Hewitt v. Commercial Banking Co., 40 Nebr., 820.  

Preferring a creditor. Fraudulent conveyance.  

Niland v. Kalish, 37 Nebr., 47.  
Lihs v. Lihs, 44 Nebr., 143.  

These two cases are not inconsistent, as a careful reading will 
disclose.  

Husband and wife. Testimony.  

Peckinbaugh v. Quillin, 12 Nebr., 586.  
Burnham v. Doolittle, 14 Nebr., 214, 216.  

Attachment. Garnishment. Equity of redemption.
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TO BE COMPARED-Continued.  

Ray v. Mason, 6 Nebr., 101.  
Credit Foncier v. Rogers, 8 Nebr., 34.  
Aultman v. Howe, 10 Nebr., 8.  
Oliver v. Sheeley, 11 Nebr., 521.  
Walker v. Lutz, 14 Nebr., 274.  
Sides v. Brendlinger, 14 Nebr., 491.  
Kyle v. Chase, 14 Nebr., 528.  

Republican V. R. Co. v. Boyse, 14 Nebr., 130, 132.  
Donovan v. Sherwin, 16 Nebr., 129, 130.  
Tessier v. Crowley, 16 Nebr., 369, 372.  

Preserving aflidavits in bill of exceptions. The last case repu
diates what it claims was a dictum in the eighth opinion of this 
series. See list of cases criticised.  

Scott v. Waldeck, 11 Nebr., 525.  
Donovan v. Sherwin, 16 Nebr., 129, 130.  
City of Seward v. Klenk, 27 Nebr., 615, 30 Nebr., 775.  

Jones v. Wolfe, 42 Nebr., 272.  
City Nat. Bank of Hastings v. Thomas, 46 Nebr., 

861, 863.  
Use of bill of exceptions after the same has been quashed.  

Seymour v. Street, 5 Nebr., 85. See White v. Blum, infra.  

Shelley v. Towle. See Haller v. Blaco, infra.  

State v. Moore, 37 Nebr., 13.  
Weis v. Ashley, 59 Nebr., 494.  

The governor as part of the law-making power.  

State v. Sanford, 12 Nebr., 425.  
State v. Krumpus, 13 Nebr., 321.  

Mann v. Welton, 21 Nebr., 541.  
Hamilton v. Fleming, 26 Nebr., 240.  
State v. Wilson, 31 Nebr., 462, 464.  
Johnson v. Bartek, 56 Nebr., 422, 424.  

Attachment. Exempt property.  
The doctrine in Nebraska now is that the judgment of a court 

sustaining an attachment does not settle the status of the prop
erty attached as to its exemption.  

State v. Scheve, 65 Nebr., 853.  
State v. Scheve, 65 Nebr., 876.  

Sectarianism and worship in the public schools.  
It appears to be the popular opinion that the latter opinion 

in State v. Scheve overruled the former, or, at least, modified it.  
This question every lawyer must determine for himself. A care
ful reading of the twain will disclose that the latter opinion, 
by the then chief justice, is written as an interpretation of the
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TO BE COMPARED-Continued.  

former, by Mr. Commissioner AMES. The commissioner cites 
with approval State v. District Board, 76 Wis., 177; and Chief 
Justice SULLIVAN follows Donohoe v. Richards, 38 Me., 379, 399.  
The two cases appear to be in diametrical opposition-barring 
the difference between the two state constitutions. But in State 
v. Schere, the only questions involved were sectarian instruction 
and worship-compare commissioner's opinion with memorandum 
by SEDGWICK, J., and concurring opinion of HOLCOMB, J.-in 

public schools. The opinion of the chief justice leaves-the use of 
the King-James version therein adhuc sub judice lis est. Professor 
Cook says there is a vital distinction, in effect, between a con
stitutional prohibition of sectarian instruction and a like pro
hibition of the use of a sectarian book.  

Stoppert v. Nierle, 45 Nebr., 105.  
The character and reputation of the defendant for chastity 

and virtue, is not at issue in bastardy; and notwithstanding 
proof of the facts of his having sexual connection with the com
plainant and of his being the father of her child may affect his 
reputation for chastity, we can not invoke the aid of his previous 
reputation in that respect as tending to disprove such facts.  

Bank of Miller v. Richmon, 64 Nebr., 111.  

In an action for malicious prosecution of a criminal action, 
or for an offense which imputes moral turpitude or want of in
tegrity, it is competent for the plaintiff, in making his case in 
chief, to show his previous good character as bearing directly 
upon the question of probable cause, if such reputation was 
known to the defendant, or was of such general notoriety that he 
will be presumed to have known it.  

The foregoing were both civil cases, and, consequently, might 
appear to clash. But the question in Stop pert v. Nierle is one of 
primary proof directly tending to affect the opinion of a juror 
as to the guilt of the respondent in the case at bar; while in the 
case of Bank of Miller v. Richmon, the question is one of secondary 
proof bearing upon the probable cause for instituting another 
action. Read and discriminate.  

Walker v. Morse, 33 Nebr., 650.  
Moline, v. Curtis, 38 Nebr., 520, 528.  

Motion to quash bill of exceptions.  

Wescott v. Archer, 12 Nebr., 345.  
Grebe v. Jones, 15 Nebr., 312.  

The opinion in each of these cases was written by MAXWELL, J.  
The latter opinion, at the most, hardly more than modifies the 
former. In the latter case there is a vigorous dissenting opinion 
by LAKE, C. J., page 317.  

White v. Blum, 4 Nebr., 555, 558.  
- Miller v. Hyers, 11 Nebr., 474.  

Stay. Waiver of error proceeding.
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TO BE COMPARED-Concluded.  

Wilson v. Griess, May 21, 1903.  
Gilbert v. Garber, June 18, 1903.  

The acknowledgment of a mortgage incumbering a family 
homestead by an officer interested in sustaining the conveyance.  
See Havemeer v. Dalm, 48 Nebr., 536, and Horbach v. Tyrrell, 48 
Nebr., 514.  

Woods v.- Shields, 1 Nebr., 453, 454.  
Kyger v. Ryley, 2 Nebr., 20, 27.  

Strict foreclosure. Effect of statute.  

Wright v. People, 4 Nebr., 407.  

The first sentence of the third paragraph of the syllabus lays 
down the doctrine of moral insanity sine cera. The latter sen

tence of the same paragraph lays down the right-and-wrong rule.  

These two sentences seem to be in direct and irreconcilable con

flict. It appears, from an examination of the original opinion on 

file, that the syllabus was not prepared by the court.  

In my humble judgment, the syllabus does not reflect the 

opinion of the court: "The degree of mental unsoundness, in 
order to exempt a person from punishment, must be such as to 

create an uncontrollable impulse to do the act charged. But if 

it be found to be insufficient to deprive the accused of the ability 
to distinguish right from wrong, he should be held responsible 
for the consequences of his act." See opinion, pp. 410, 411. The 

syllabus is misleading, because of the omission of the adversa
tive conjunction "but" contained in the opinion.-W. F. B.





STATUTES AND CONSTITUTIONAL PROVISIONS 
CITED AND CONSTRUED.  

Figures in parenthesis indicate corresponding sections in Cobbey's Annotated 
Statutes.  

NEBRASKA.  

SESSION LAWS.  

1859. PAGE 

Pp. 101, 102. Act to prevent overdrawing of county funds...... 195 

1875.  
P. 11, sec. 25. Gambling; recovery of property lost.............. 513 

1877.  

P. 214, sec. 1. Transfer of county funds......................... 232 

1879.  
P. 197, see. 20. Contracts for street improvements; estimate of 

costs ........................................................... 673 

P. 211, sec. 69. Grant of powers to cities of the second class and 

villages .................................................... 673 
P. 365, sec. 34. Warrants; limitation ........................... 194 

sec. 36. Warrants in excess of lawful limit.............. 194 

1885.  

P. 248, ch. 49, see. 1. Marriage of divorced persons.......679, 680, 681 

sec. 2. Time to commence proceedings for reversal 

of decree of divorce..............679, 680, 681 
P. 260, ch. 53. Penalty for failure to release chattel mort

gage .................................................. 508, 510 

1889.  
P. 370, ch. 25, sec. 4. Liability for violation of act protecting 

earnings of laborers ...................................... 514 

P. 431, ch. 54, sec. 1. Registration of voters; registration books, 
14, 15, 16, 17 

1895.  

P. 404, ch. 88. Appropriation for state sinking fund..........863, 885 

1899.  
P. 134, ch. 27. Primary election law............................ 14 
P. 135, ch. 27, see. 6. Registration of voters; record of party 

affiliation ............................................ 14, 15, 17 
(xci)



xcil STATUTES, ETC., CITED.  

REVISED STATUTES.  

1866. PAGE 
Pp. 293-295. Chattel mortgages; filing; renewal................ 511 

GENERAL STATUTES.  

1873.  
P. 151, ch. 9, sec. 32. Contracts for street improvements; esti

mate of costs ............................................. 674 
P.940, ch. 66. Provision for relief of delinquent taxpayers...... 703 

COMPILED STATUTES.  

1883.  
Ch. 32, sec. 15. Release of chattel mortgages.................... 510 

1885.  
Ch. 16, sec. 128. Limitation of indebtedness of corporations...... 75 

1893.  
Ch. 12a, sec. 36. Metropolitan cities; fire limits..............280,281 

sec. 107. Inspection of buildings in metropolitan cities.. 280 

1899.  
Ch. 14, art. 2, see. 52, subdiv. 7. Sitting of city council as board 

of equalization; notice ..... 455, 456 
subdiv. 58. Paving of street railways; lia

bility for cost............455, 457 

1901.  
Ch. 12a, sec. 33 (7482). Claims against city; filing................ 34 
Ch. 14, art. 1, sec. 20 (8619). Contracts for street improvements; 

estimate of cost. .671, 672, 673, 674, 675 
sec. 69 (8711). Cities of the second class and vil

lages; grant of powers... .671, 672, 673 
subdivs. 3-7 (8715-8718). Street improve

ments; assessments..........672, 673, 674 
Ch. 16, sec. 97 (9973). Railroad right of way; deposit of compen

sation with county judge................ 112 
sec. 124 (4117). Amount of -realty corporations may hold. 131 

Ch. 18, art. 1, sec. 34 (4452). Warrants; limitation .............. 194 
sec. 36 (4454). Warrants in excess of lawful limit.. 194 

art. 3, sec. 4 (4508). Transfer of county funds............ 193 
Ch. 19, sec. 37 (4747). Disqualification of judges................. 881 
Ch. 20, sec. 2 (4786). Jurisdiction of county judges.............. 661 
Ch. 21, see. 1 (5198). Death by wrongful act; damages.......... 573 
Ch. 23, see. 279 (5144). Liability of executor for uncollected 

debts ........................ ....... 579 
Ch. 25, sec. 45 '5369). Marriage of divorced persons. .676, 678, 680, 685 
Ch. 26, sees. Sa, 8b. Appointment of clerk of district court... 333, 336 
Ch. 28, sees. 39-41 (10882-10884). Unclaimed witness fees.......... 285 
Ch. 30, sec. 15 (6359). Fire escapes; execution of law............ 282



STATUTES, ETC., CITED. xcmu 

PAGE 

Ch. 32, see. 3 (5952). Conveyances to be in writing; authority 
over land ............................. 767, 776 

see. 14 (5963). Chattel mortgages; filing................... 241 

sec. 15 (5964). Chattel mortgages; indexing; failure to 

release; penalty ..................... 508, 509 

sec. 26 (5975). Conditional contracts; filing; affidavit..... 241 

Ch. 34. Guardian and ward.................................. 851 

sec. 8 (5378). Authority to manage ward's estate........ 852 

sec. 9 (5379). Bond of guardian; management of ward's 

estate .................................. 852 

sec. 22 (5392). Payment of debts....................... 852 

sec. 23 (5393). Actions; duty of guardian................. 852 

Ch. 41, see. 3 (8902). Negotiable instruments; payment; days of 

grace .......... ............. 753 

Ch. 50, sec. 11 (7161). Intoxicating liquors; selling without 
license .......... ................. 244, 245, 246 

sec. 15 (7165). Civil damages; liability of licensee........ 831 

sees. 20-22 (7170-7172). Procedure under complaint for un
lawful sale of liquors........302,305 

sec. 23 (7173). Fines; payment to complaining wit
ness .......... ....................... 302, 307 

Ch. 54, art. 1, sec. 4 (7103). Mechanic's lien; judgment........819, 820 

Ch. 72, art. 1, sec. 5 (10045). Railroads; limitation of liability; 

notice ............. ....................................... 161 

Ch. 76, sec. 1 (5723). Registration of voters; registration books, 
14, 16, 17 

Ch. 77, art. 1, sec. 77. Levy of county taxes; limitation......232,233 
see. 89. Collection of taxes ................... 148, 711 

see. 90. Distraint of property; duty of treasurer... 146 

sec.109. Public tax sale .......................... 711 

sec.113. Private tax sale ......................... 711 

sec. 144. Illegal taxes; payment under protest; 

. recovery .............................. 231, 234 

sec. 179. Foreclosure of tax lien by owner of cer

tificate ........................ 690, 703, 706 

art. 3. Purchase at tax sale by municipal officers, 
694, 705, 706, 707 

sec. 2. Assignment of tax certificates..........708,709 

art. 4. Foreclosure of tax liens by county commissioners, 
690, 705, 706, 708 

sec. 1. Foreclosure of lien; limitation............. 709 

art. 5. Foreclosure of tax lien by owners of certificates.. 704 

see. 1. Foreclosure of lien.........685, 690, 691, 704, 706 

sec.2. Time of bringing action.....685, 690, 691, 704, 706 

Ch. 78. Roads ............................................... 473 

sees. 83-85 (6080-6082). Contracts for building and repair
ing bridges; bids; . advertise
ment ....................... 474, 477



xciv STATUTES, ETC., CITED.  

PAGE 
Ch. 78, sec. 87 (6085). Bridges in two or more counties; liability 

for cost ......................... 830, 841, 845 
see. 88 (6086). Contracts for joint county bridges, 

474, 839. 841, 842, 845 
sec.99 (6087). Enforcement of contracts for joint cizity 

bridgey ................. 474, 839, 841, 842, 845 
Ch. 80, sec. 26 (9885). Unclaimed fees .......................... 285 
Oh. 83, art. 4, sec. 2 (9124). State treasurer: disbursement of 

public funds .................. 903, 918 
art. 8, sec. 2 (10887). Claims against state; appeal........ 200 

sec. 3 (10888). Judgment in district court.......... 201 
sec. 5 (10890). Allowance of claim in part; issuance 

of warrant ...................... 201 
art. 13, sec. 3a (10865). Deposit of state funds in banks; 

payment ........................ 867 
sec.3c (10867). Depositary bond ................. 867 

Ci. 91a (11500-11512). Trusts .............................. 252. 258 
sec. 1 (11500). Definition of trust...............252, 264, 272 
see. 9. Exemption of labor organizations ... 258, 259, 260, 263 
see. 11. (11510). Recovery of damages for injuries sus

tained..........253. 257. 263, 265, 273, 275, 276 
Ch. 93, sec. 1 (10850). Warrants; payment in order of presenta

tion ................................... 866 
see. 2 (10851). Registration of warrants................ 866 

Ch. 93a, art. 3, sec. 1 (6822). Irrigation districts; organization... 459 
see. 2 (6823). Petition for district; boundaries; 

election .............. 459, 461, 463, 465 
sec. 3 (6824). Election; organization .............. 464 
sees. 4-8 (6825-6829). Election of officers ............ 464 
sec. 9 (6830). Duties of oflicers ................. 464.  
sec. 10 (6831). Eminent domain ...... ........... 468 
sec. 13 (6834). Issuance of bonds ................ 464 
sec. 15 (6836). Payment of bonds ............... 464 
sees. 46-53 (6868-6875). Detachment of lands from 

district ............... 460, 463 
sec. 47 (6869). Petition for detachment of lands.. 464 
sec. 48 (6870). Noticesof filing of petition.......... 464 
sec. 49 (6871). Hearing on petition.........464, 466, 468 
sec. 50 (6872). Order of board................464, 466 
sec. 51 (6873). Consent of bondholders to detach

ment of lands...........464, 465, 466 
Ch. 94, ses. 7-12.(11706-11711). Prbvisions for erection of public 

scales........ ............. 664,667 
see.12 (11711). Erection of public scales in counties 

under commissioner system.....663, 665, 666



STAT UTES, ETC., CITED. xcV 

CODE OF CIVIL PROCEDURE, PAGE 
Sec. 10. Limitation of action.................................... 39 
Sec. 23. Suit on written instrument; name of party......814, 817,818 
Sec. 24. Suit in assumed or known name of association........ 818 
Sec. 29. Parties to actions; real party in interest.............. 150 
Sec. 32. Parties to actions; beneficiaries........................ 150 
Sec. 38. Parties to actions; guardian for infant defendant...... 42 
Sec. 40. Joinder of parties plaintiff..........................529, 50 
Sec. 50a. Parties to actions; interveners....................... 151 
Secs. 51-53. Venue of actions affecting realty................ 658 
Sec. 55. Venue of action against insurance company, 

658, 659, 660, 661 
Sec. 59. Venue of action against foreign insurance company.... 659 
Sec. 60. Venue generally ....................... 445, 447, 448, 659, 660 
Sec. 65. When summons may issue to another county......660, 661 
Sec. 73. Service of summons on corporation.................... 661 
Sec. 74. Service of summons on insurance company............ 661 
Sec. 75. Service of summons on foreign corporation........160,166 
Sec. 82. Opening judgment rendered on constructive service, 

288, 293, 682 
Sec. 88. Joinder of actions; all parties to be affected.......... 832 
See. 94. Defect of parties as ground of demurrer............... 403 
S. c.96. Waiver of defect of parties.............................. 403 
Sec. 121. Construction of pleadings............................... 553 
Sec. 128. Pleading performance of conditions precedent.......... 396 
Sec. 129. Suit on promissory note; statement of facts fixing lia

bility......... ........... ...................... 756 
Sec.138. Variance between pleading and proof...............835, 838 
Sec. 148. Designation of defendant when real name is unknown, 

815, 817, 818, 819 
Sec.182. Affidavit in replevin..................................... 402 
Sec. 202. Orders of attachment; issuance to several counties .... 242 
Sec. 280. Trial by jury.........................................302, 306 
Sec. 281a. Time of trial....................................... 42 
Sec. 296. Waiver of jury trial. ................................ 42 
'Sec. 321. Trial docket ......................................... 42 
Secs. 321-327. Time of trial.................................... 42 
Sec.323. Time of making out trial docket........................ 42 
Sec.327. Bar docket .......................................... 42 
Sec. 330. Facts that may be shown to lessen credibility of 

witnesses .......................................... 191 
See. 371. Affidavits; before whom made, without state.........2 90 
See. 375. Depositions; before whom taken, without state........ 290 
See. 429. For or against whom judgment may be given.......... 530 
Sec. 454. Causes of action which survive...............253, 270, 271 
Sec. 455. Actions which do not abate....................253, 269, 270 
Sec. 500. Sheriff's deed as evidence of prior proceedings........ 156 
Sec. 531b. Exemptions; pension money.......................... 2



XCVi STATUTES, ETC., CITED.  

PAGE 
Sec. 580. Review of justice's judgment......................... 480 
Sec. 601. Proceedings on reversal of justice's judgment.......... 483 
Sec. 630. Action for recovery of realty; two trials............441,443 
Sec. 848. Bar to suit at law for mortgage debt................... 66 
Sec. 856. Petition for foreclosure of mortgage; payment; dis

missal ............................................. 609 
Sec. 857. Decree for sale of mortgaged premises; payment; stay 

of proceedings .................................... 600 
See. 885. Indorsement of date on papers filed.................. 114 
Sec. 904. Jurisdiction of justices of the peace; territorial limit.. 661 
Sees. 996-998. Trial of right of property................479, 481-484 
Sec. 1034. Affidavit in replevin....................... ......... 402 

CRIMINAL CODE.  

Sec. 103. Malicious injury to fences........................... 730 
Sec. 124. Embezzlement of public money; penalty........154, 155, 157 
Sec. 413. Variance between indictment and proof................ 331 
Sec. 485. Discharge of jury; failure to agree.................... 505 
Sec. 487. Offense consisting of different degrees; finding of jury 500 
Sec. 489. Verdict in trial for murder; specification of degree, 

497,500 
Sec. 490. Misconduct of jury as cause for new trial.............. 498 
Sec. 495. Pronouncing judgment; preliminary requirements.. 338, 346 

CONSTITUTION.  

Art. 1, sec. 3. Deprivation of property without due process of 
law .......... ***.---......................... 158 

sec. 6. Right of trial by jury...................561,586,588 
sec. 7. Search and seizure.........................498,503 
sec.9. Punishments .................................... 158 
sec.12. Twice in jeopardy.............................. 158 
sec. 13. Administration of justice....................558, 586 
sec. 20. Imprisonment for debt......................302,307 
sec. 21. Eminent domain; coni pensation ................. 112 
see. 24. Right to hearing in supreme court............302,306 

Art. 3, sec. 11. Amendment of statutes; subjects and titles of 
bills............14, 15, 252, 262, 508, 509, 677, 694, 707 

sec. 15. Special legislation ........................... 252, 259 
sec.22. How money shall be drawn from the state 

treasury ................................... 866,885 
Art. 6, sec. 16. Jurisdiction of county court.................... 851 
Art. 8, sec. 5. Fines and penalties to be paid into school fund, 

155,157,158,307 
sec.9. Investment of school funds.................381,382 

Art. 9, see. 3. Redemption of land from tax sales........685,690,701 
sec.5. County taxes; limitation ...... 231, 234, 667, 668, 669, 670 
see. 6. Authority of cities to assess taxes................. 669 

Art. 11, sec. 4. Railroads; limitation of liability............43,45,168



STATUTES, ETC., CITED. xcvii 

PAGE 

Art. 11b, sec. 4. Liability of stockholders of corporations........ 76 
sec. 7. Liability of stockholders of banking institution, 

67, 68, 70, 78 
Art. 12, see. 1. Limitation of state indebtedness................ 384 

OTHER STATES.  

ILLINOIS.  

Constitution (1848), art. 3, see. 23. Subjects and titles of bills... 614 

INDIANA.  

Revised Statutes (1843), ch. 46, sees. 98, 99. Opening judgment 
rendered on constructive service........................... 682 

Burns's Revised Statutes (1894), sec. 2933. Liability of stock
holders of banking institution..................... .......... 81 

IOWA.  
o Code (1897), see. 2074. Railroads; limitation of liability......46, 47 

KANSAS.  

Code, sec. 36. Who may be joined as defendants................ 531 
Code, sec. 77. Opening judgment rendered on constructive serv

ice................... ................................... 682 
Code, sec. 83. Joinder of causes of action...................... 531 
Civil Code (Compiled Laws, 1862, p. 199), sec. 450. Sheriff's deed 

as evidence of prior proceedings........................... 156 

MASSACHUSETTS.  
Declaration of Rights, art. 29. Disqualification of judges........ 882 

MICHIGAN.  
Constitution, art. 4, see. 25. Amendment of statutes..........16,17 
2 Howell's Statutes, see. 6495. Disqualification of judges........ 882 

MISSOURI.  
Constitution (1865), art. 4, sec. 32. Subjects and titles of bills... 514 
Revised Statutes (1879), sec. 2185. Decree of divorce; review.... 682 

NEW YORK.  

Code of Civil Procedure, see. 446. Joinder of parties plaintiff... 531 

OHIO.  
Laws (1858), vol. 55, p. 49, sec. 15. Embezzlement of public 

money; penalty ........................................... 159 

OREGON.  

1 Hill's Annotated Laws, see. 503. Decree of divorce; appeal; 
remarriage ..... ........................................... 682 

PENNSYLVANIA.  

Laws (1836) p. 792, see. 19. Orphans' court; jurisdiction in mat
ters of guardianship ....................................... 854 

Laws (1885), p. 134. Warranties in application for life insurance 
policy ................................. I ............... 549, 551



oviii STATUTES, ETC., CITED.  

TEXAS. PAGE 

Revised Statutes (1895), see. 320. Railroads; limitation of lia
bility...................................................... 46 

WASHINGTON.  

Code (1881), sec. 2008. Decree of divorce; appeal; remarriage.... 682 

WIscoNsIN.  
1 Taylor's Statutes, p. 958, ch. 72, see. 22. Removal of suit 

against insurance company to federal courts.................. 557 
Statutes (1898), sec. 4253. Causes of action which survive...... 270 

FEDERAL.  

COMPILED STATUTES.  

P. 2297, title 35, see. 17. Stamp taxes; exemptions............... 301 
P. 3426, title 61, sec. 11. Limitation of actions by or against trus

tee in bankruptcy ............................. 451, 453, 629, 630 
.P. 3427, title 61, sec. 14. Discharge in bankruptcy............... 387 
P. 3431, title 61, see. 23, subdiv. b. Jurisdiction of United States 

and state courts in bankruptcy ............................. 388 
P. 3451, title 61, sec. 70, subdiv. a. Property which passes to trus

tee in bankruptcy........................253, 268, 271, 273, 277 
P. 3451, title 61, sec. 70, subdiv. e. Avoidance of transfer by bank

rupt of his property ...................................... 628 

REVISED STATUTES.  

Sec. 1750. Consular officers; authority as notary..........287, 291, 292 

STATUTES AT LARGE.  
Vol. 14, p. 518, ch. 176, sec. 2. Bankruptcy; limitation of actions... 630 
Vol. 24, p. 389, ch. 119, sec. 5. Contracts affecting Indian lands; 

validity ................................................. 57 
Vol. 26, p. 794, ch. 383. Leasing of Indian lands.................. 59



CASES 

ARGUED AND DETERMINED 

SPE TN 

SUPREME COURT OF NEBRASKA.
SEPTEMBER TERM, A. D. 1902.  

PRESENT: 
HON. J. J. SULLIVAN, CHIEF JUSTICE.  

HON. RTLAR A. HOT/OMB.  
HON. SAMUEL H. SEDGWICK, JUDGES,

DEPARTMENT No. 1.  
HON. WILLIAM G. HASTINGS, 
RON. GEORGE A. DAY, 
HON. JOHN S. KIRKPATRICK, 

DEPARTMENT No. 2.  
RON. JOHN B. B \RNES, 
RON. WILLIb D. OLDHAM, 
HoN. ROSCOE POUND, 

DEPARTMENT No. 8.  
HoN. EDWARD R. DUFFIE, 
HON. JOHN H. AMES, 
HON. I. L. ALBERT,

COMMISSIONEES.

OHARLES F. DARGAN V. BENJAMIN K. WILLIAMS.  

FILED OCTORER 9, 1902. No. 11,999.  

Commissioner's opinion, Department No. 3.  

1. Mortgage Lien: PERSONAL PROPERTY: VALUE OF PROPERTY: Lass 
THAN $2,000: DISCHARGE OF MORTGAGE: PENSION MONEY: Exxxp

TION: CODE. Where a mortgage lien on personal property less 
than $2,000 in value is equal to or greater than the value of such 
property, and the mortgagor discharges such lien with money 
received as a pension from the United States, such property is 

7 (1)
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exempt from execution, under the provisions of section 531b, 
Code of Civil Procedure.  

2. Exemption: EXCHANGE: LIMITATION. The exemption provided by 
said section extends to property taken in exchange for the 
property therein mentioned, as well as to the increase of 
such property, subject to the limitation therein fixed as to 
the amount.  

ERROR from the district court for Dawes county. Action 
in replevin. Tried below before WESTOVER, J. Affirmed.  

Albert W. Crites, for plaintiff in error.  

C. Dana Sayrs, contra.  

ALBERT, C.  

This is an action in replevin, brought by Benjamin K.  
Williams against Charles F. Dargan to recover possession 
of five horses, a harrow, a lumber wagon, a buggy and a 
fanning mill, property of the plaintiff, which were seized 
by the defendant sheriff under an execution issued on a 
judgment against plaintiff. There was a trial to the court 
without a jury. The court found in favor of the plaintiff, 
and gave judgment accordingly. The defendant brings the 
case here on error.  

The plaintiff claims the property was exempt from exe
cution, under the provisions of section 531b of the Code of 
Civil Procedure, which is as follows: "There shall also be 
exempt * * * 4o every resident of the state of Ne
braska, who became disabled in the service of the United 
States as a soldier, * * * all pension money hereafter 
received and all property hereafter purchased and im
proved exclusively therewith, not exceeding two thousand 
dollars in value." It is conclusively established that the 
plaintiff is a pensioner within the meaning of the statute 

quoted, but the defendant insists that the evidence is in
sufficient to bring the property within the purview thereof.  
It sufficiently appears from the evidence that in December, 
1892, all the personal property owned by the plaintiff was 
under mortgage to secure the payment of a debt owed by

NEBRASKA REPORTS. [VOL. 662
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him, the amount of which was equal to the value of the 
mortgaged property; that at that time he obtained about 
$1,000 in pension money from the United States for disa
bilities incurred as a soldier in the War of the Rebellion; 
that he applied this money in part payment of the mort
gage debt, and gave a mortgage on his real estate to secure 
the unpaid balance; that three of the horses in controversy 
were received by the plaintiff in exchange for property 
covered by said mortgage, and that one was the increase 
of stock included therein; that the remaining horse was 
the increase of a mare, which was received in exchange for 
one of the animals covered by the mortgage; that the har
row, lumber wagon and buggy were bought with pension 
money, and the fanning mill was a part of the mortgaged 
property; and that the mortgaged property and the whole 
of, the personal property owned by him at the time of the 
levy did not exceed $500 in value. The plaintiff insists 
that the discharge of the mortgage on his personal prop
erty with his pension money, under the facts stated, ren
ders such property exempt from execution, under the pro
visions of the section above quoted. We concur in this 
-view. By the express provisions of the statute the exemp
tion laws are to be liberally construed. It would be a nar
row and illiberal construction of the statute to hold that 
had the plaintiff invested his pension money in the same 
kind of property as that covered by the mortgage the prop
,erty thus acquired would have been exempt from execu
tion, and at the same time to hold that by the discharge 
of the mortgage lien on his property with such money he 
rendered such property liable to seizure on execution. The 
-obvious intention of the statute is to exempt such money, 
and the property in which it is invested, within the pre
scribed limits, from seizure on execution. There is no rea
;son why it should not be as certainly exempt when invested 
in such a way as to divest an outstanding lien on the prop
,erty of the pensioner as when it is laid out in the acquisi
tion of the complete title to property. Theoretically, there 
is a wide difference between the purchaser of personal
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property and one who discharges a lien on property to 
which he holds the legal title. But where, as in this case, 
the amount of the lien equals the value of the property sub
ject thereto, the practical difference of the two transac
tions would be hard to define. By the discharge of the 
outstanding debt, under such circumstances, the party dis
charging it acquires an interest in the property which he 
did not before possess, and his title, which was before pre
carious, and of no commercial value, becomes certain and 
valuable. In our opinion, by the discharge of the mort
gage debt the plaintiff became a purchaser of the prop
erty, within the meaning of the statute, and would 
hold it exempt from execution. But the defendant insists 
that, admitting such to be the rule, it does not apply to 
the increase of such property, nor to property received in 
exchange for it. As before stated, one of the objects of the 
statute is to protect the investment of pension money by 
its owner. One man will invest his pension money in real 
estate, and depend on its rise in value for the returns on 
his investment. We do not think it will be claimed that 
should he sell such land at an advance, the excess over and 
above his investment would be liable to seizure on execu
tion, so long as the total amount is less than $2,000. An
other man invests his pension money in live stock, and de
pends for his returns on the increase of that stock. If the 
profits on the investment in real estate are exempt from 
execution, on what theory can it be held that the profits 
from an investment in personal property are subject to 
execution? We believe the section of the statute under 
consideration, construed liberally, as we are required to 
construe it, protects the increase of property purchased 
with pension money, so long as the total amount of prop
erty, taking into account increase, does not exceed $2,000, 
from seizure on execution. As to the exchange of the prop
erty purchased with pension money for other property, we 
are satisfied that the property thus received in exchange 
is exempt from execution. The law was intended for the 
benefit of the pensioner, and it would be of little benefit if,
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in order to avail himself of such law, he should be required 
to hold property, after it had become unserviceable or un
fitted for his use, on peril of having the proceeds seized on 
execution. We think the cases of Crow v. Brown, 81 Ia., 
344, 46 N. W. Rep., 993, 11 L. R. A., 110, and Yates County 
Nat. Bank v. Carpenter, 119 N. Y., 550, 23 N.- E. Rep., 
1108, 7 L. R. A., 557, 16 Am. St. Rep., 855, are in point on 
this proposition. We find no error in the record.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

PUNTENEY-MITCHELL MANUFACTURING COMPANY v. T. G.  
NORTHWALL COMPANY.  

FILED OCTOBER 9, 1902. No. 12,058.  

Commissioner's opinion, Department No. 3.  

1. Answer: COUNTER-CLAIM. Answer examined, and held sufficient, 
as against an objection first urged at the close, to constitute 
a counter-claim.  

2. Vendee: GooDs: ACCEPTANCE: WAIVER: LATENT DEFECTS. The 
acceptance of goods by a vendeezis not a waiver of his right 
to return them for breach of warranty,. where he had not 
inspected nor had a reasonable opportunity to inspect them 
before such acceptance, nor where the defects were latent, 
and he accepted the goods in ignorance thereof.  

3. Vendor: CONTRAcT OF SALE: WARRANTY: DAMAGES. Where the 
vendor, in pursuance of a contract of sale, delivers goods 
which do not conform to the warranty, which the vendee 
for that reason returns, or duly offers to return, and the 
vendor fails to furnish goods conforming to the warranty, the 
vendee has a right of action for breach of contract, and in 

-such action is entitled to recover such damages as may be 
reasonably supposed to have been in contemplation of the 

.parties, .when the contract was made, as the probable conse
quences of such breach.
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4. Instruction as to Measure of Damages. In such action it is error to instruct the jury that the measure of damages is the differ
ence between the agreed price and the real value of the goods 
actually delivered.  

5. Goods: PTRCHASE: REsALE: ELEMENTS OF DAMAGE. Where the 
goods are bought for the purpose of resale, which is known 
to the vendor, and the vendee, before discovering the defects, 
sells them to his customers, who reject them because of such 
defects, the reasonable expenses incurred in making such 
abortive sales, and the reasonable expenses incurred in return
ing the goods to such vendee, are proper elements of damage.  

ERRon from the district court for Douglas county.  
Tried below before ESTELLE, J. Reversed.  

Crane, Crane & Erwin and J. J. Boucher, for plaintiff in 
error.  

T. W. Blackburn, contra.  

ALBERT, C.  

The petition in this case, omitting the formal parts, is as follows: 
"1. Plaintiff for cause of action shows to the court that 

it is a corporation organized and doing business under and 
by virtue of the laws of the state of Missouri, and that 
defendant is a corporation organized and doing business 
under the laws of the state of Nebraska.  

"2. That at the times hereinafter stated plaintiff sold and 
delivered to the defendant at defendant's special instance 
and request the following goods for which defendant 
agreed to pay the sums hereinafter stated, to-wit: 
March 10, 1898, to 10 diamond cultivators at $10 .... $100 April 5, 1898, to 10 diamond disc cultivators at $15.. 150 April 9, 1898, to 6 diamond disc cultivators at $15... 90 April 15, 1898, to 6 diamond disc cultivators at $15.. 90 April 15, 1898, to 9 diamond disc cultivators at $15.. 135 April 30, 1898, to 5 diamond disc cultivators at $15.. 75 May 28, 1898, to 2 diamond disc cultivators at $15. .. 30 May 31, 1898, to 2 diamond disc cultivators at $15 ... 30 May 31, 1898, to 3 diamond disc cultivators at $15 ... 45 

$745
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"3. That on the 13th day of July, 1898, said defendant 
paid to this plaintiff on account of the foregoing, the sum 

.of $25.64 and no more, for which sum the defendant has 
been given credit by this plaintiff, and there is now due 
and unpaid on account of the aforesaid sale of goods from 
defendant to plaintiff the sum of $719.36." 

The answer upon which the case was tried, is as follows: 
"Comes now the defendant, and leave of court first being 

obtained, filed this its amended answer to plaintiff's peti
tion and denies each and every allegation contained 
therein not herein specifically admitted and denies speci
fically that plaintiff is a corporation and denies specifically 
that plaintiff is the real party in interest. Further an
swering defendant admits that at the time stated in plain
tiff's petition, certain goods, wares and merchandise were 
shipped to defendant's order but denies that the goods 
set out in plaintiff's petition were shipped to defendant's 
order and denies that the goods shipped as stated in plain
tiff's. petition were of the kind and character ordered by 
the defendant. Defendant further specifically denies that 
it is indebted to the plaintiff in any sum whatsoever. Fur
ther answering and by way of counter-claim, defendant 
alleges that when its order was given for goods to the 
plaintiff, it was upon the implied warranty of plaintiff 
that said goods, wares and merchandise were constructed 
in a good, workmanlike manner and alleges that said 
goods, wares and merchandise so ordered were expressly 
guaranteed by plaintiff to perform the work for which they 
were intended in a satisfactory manner and plaintiff orally 
expressly warranted said goods in addition to said implied 
warranty, to be equal to the best of the kind in the market.  
Defendant further alleges that it received from this plain
tiff or some one claiming to do business in the name of this 
plaintiff forty-three (43) diamond disc cultivators. Said 
cultivators being sent to defendant under defendant's or
der as hereinbefore stated with the implied warranty that 
they were constructed in a good workmanlike manner and 
that they were guaranteed to perform the work for which
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they were intended in a satisfactory manner and upon the 
express warranty that same were equal to the best culti
vators in the market. Said cultivators were each and all 
returned to defendant by defendant's customers as worth
less, as made in an unworkmanlike manner, as inadequate 
to the work for which they were intended and not equal to 
the best in the market. Said cultivators were constructed 
with weak beams and with the discs adjusted in an un
workmanlike manner so that they could not be readily 
adjusted and they failed, after trials in the field, made 
by defendant's customers, to perform the work of 
disc cultivators and especially these disc cultivators 
so. failed to perform the work for which they were 
purchased and for which they were intended. Said culti
vators are now held by the defendant subject to the order 
of the plaintiff and have been so held by the defendant 
since June 1, 1898. Defendant further alleges that it 
offered in good faith, according to the usages of the trade, 
to return to the plaintiff all of the cultivators hereinbefore 
mentioned and offered to pay the freight for returning 
same, and by letter proposed a formal tender of the return 
of said diamond disc cultivators which proposed formal 
tender was rejected. Plaintiff in writing having declined 
to consider the proposal or any proposition looking to the 
return of the cultivators or to accept any form of tender 
of the retirn of said cultivators. Defendant further al
leges that by reason of the refusal of defendant's custo
mers to retain and pay for the said forty-three (43) culti
vators and by reason of their return to the defendant as 
useless, improperly constructed and not equal to the best 
cultivators in the market and not constructed in a good 
and workmanlike manner, defendant was unable to perfect 
its sales of said cultivators to each and all of said custo
mers and was deprived of its reasonable profit on each 
and every cultivator sold. Defendant further alleges that 
by reason of said failure as aforesaid on the part of said 
cultivators to perform the work for which they were in
tended in a. satisfactory manner and by reason of their
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being returned to defendant as aforesaid, defendant was 
obliged to pay out divers sums as freight on said culti
vators, said sums amounting to $65.77. Defendant further 
alleges that immediately upon being advised by its custo
mers of the failure of said cultivators to perform the serv
ices for which they were intended and immediately upon 
being advised of the fact that same were not constructed 
in a good and workmanlike manner and not equal to the 
best cultivators in the market, defendant, according to 
the usage of the trade, notified plaintiff by telegram and 
by letter and frequently requested plaintiff to apply the 
necessary remedy and add to such cultivators such neces
sary appliances as would enable the defendant to compel 
said customers to retain each and all of said cultivators 
and to pay for same but said requests made by defendant 
upon plaintiff were by plaintiff ignored. Defendant fur
ther alleges that plaintiff refused absolutely to strengthen 
the beams of said cultivators and to provide appliances 
for adjusting said discs and to replace defective parts of 
said cultivators notwithstanding its implied warranty 
that said cultivators were constructed in a good and work
manlike manner and would perform the work for which 
they were intended in a satisfactory manner and the ex
press warranty that said cultivators were equal to the 

best in the market. Plaintiff refused also to repay the de
fendant the amounts expended for freight and the damages 
sustained through plaintiff's negligence and plaintiff also 
refused to receive -back the forty-three (43) cultivators 
and each of them and refused to credit the defendant with 
the prices charged for the forty-three (43) cultivators 
which cultivators are now held by defendant subject to 
plaintiff's order and which are worthless for trade pur
poses. Defendant further alleges that it was obliged to ex
pend and did expend in and about the business of making 
the sales hereinbefore mentioned, the sum of $86, in which 
further sum it was damaged by reason of the conduct and 
negligence of plaintiff hereinbefore described. Defendant 
further alleges that it has been damaged in its business
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reputation by reason of the facts hereinbefore stated and 
has suffered irreparable loss by reason of plaintiff's negli
gence and plaintiff's failure to comply with the terms and 
conditions set forth fully herein. Said damages being in 
the sum of $300, wherefore defendant claims damages in 
the sum of $365.77 and its costs herein expended for which 
defendant prays judgment." I 

The reply is a general denial. There was a verdict and 
judgment for the defendant for $62.41. The plaintiff 
brings error.  

It was conceded on the trial that the ten diamond culti
vators were satisfactory, and that the plaintiff was en
titled to recover the price thereof. Hence, when we refer 
to the cultivators hereafter it will be understood that we 
refer to the diamond disc cultivators.  

The plaintiff insists that the facts stated in the answer 
are insufficient to constitute a counter-claim. The answer 
falls far short of a model pleading, and had its sufficiency 
been challenged earlier in the case, we should have been 
disposed to hold it insufficient. But as it was first assailed 
at the close of the testimony, it should be construed liber
ally, and in the light of the entire record. National Fire 
Ins. Co. v. Eastern Building and Loan Ass'n, 63 Nebr., 

698. Thus construed, we think it states a counter-claim.  
It is not easy to determine from the answer whether 

the defendant intended to show an election to reject the 
cultivators because of their defects and recover damages for 
a breach of the contract of sale, or to rely on the express 
or implied warranty, and recoup his damages for a breach 
thereof. But as the former theory was submitted to the 
j1ury by the instructions of the court, and defendant now 
argues the case on that theory, the sufficiency of the record 
should be tested by it.  

It is urged by the plaintiff that, after acceptance, the 
vendee has no right to return the goods for breach of war
ranty. Many authorities are cited in support of this 
proposition, none of which we consider in point. The rule 

contended for is subject to the qualification that such ac-

[VOL. 6610



Punteney-Mitchell Mfg. Co. v. Northwall Co.  

ceptance must be with knowledge of the defects, or after 

inspection or a reasonable opportunity therefor, unless 

the defects are latent. In this case there is evidence tend

ing to show that the defects were in the nature of latent 

defects, and that the defendant properly tendered a return 

of the goods on discovering such defects. Under such cir

cumstances, its previous acceptance of the goods was not 

a waiver of its right to return them for breach of warranty.  

The court instructed the jury, among other things, that the 

measure of the defendant's damages "would be the differ

ence between the agreed price of $15 for each diamond 

disc cultivator, and the real value of such diamond disc 

cultivators." In view of the theory of the defense, and on 

which the case was submitted to the jury, this instruction 

is clearly erroneous. The difference in value stated would 

be an element of damage, had the defendant elected to 

accept the goods and recoup his damages in an action for 

the price; but, as we have seen, that is not the theory of 

the defense. The evidence shows that the defendant 

bought the goods for the purpose of resale to retail dealers, 
which purpose was known to the plaintiff at the time of 

the sale to the defendant; that a part of the goods were 

thus resold by the defendant before discovering the alleged 

defects; that be.cause of such defects the goods thus sold 

were returne(d to the defendant by its customers, and the 

freight charges thereon paid by it; that in and about .the 

making of such sales, the defendant necessarily incurred 

certain expenses. The court instructed the jury that such 

freight charges and expenses were proper elements of dam

age recoverable by the defendant. The plaintiff insists 

this was error. One argument advanced in this behalf 

is that the defendant having elected to reject the goods, 

the contract of sale was thereby rescinded, and the respect

ive parties released from all liability thereon. But it 

seems to us that in this argument there is a failure to dis

tinguish between a refusal to accept, or a return or offer 

to return goods not corresponding to the warranty, and a 

rescission of the contract of sale, and between an action
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for breach of warranty and one for breach of contract.  
Such failure renders the argument confusing. In this 
case, there was a contract between the parties whereby the 
plaintiff was bound to deliver to the defendant goods war
ranted to be of a certain quality. According to the finding 
of the jury, as performance of its part of the contract the 
plaintiff tendered goods of an inferior quality. The de
fendant had the option to accept them and rely on the 
warranty, or to refuse them. Its election to adopt the lat
ter course would not necessarily result in a rescission of 
the contract, nor in a release of the plaintiff from its obli
gation to perform its part of the contract according to its 
terms. On its failure thus to perform its part of the con
tract, there resulted a breach of contract, independent of 
a breach of the warranty, for which it is answerable in 
such damages as would reasonably be in contemplation of 
the parties as a result of such breach when the contract 
was made.  

As to the measure of damages in cases of this kind, the 
general rule is that the injured party is entitled to recover 
such damages as naturally and reasonably result from a 
breach of the contract, or as may reasonably be supposed 
to have been in the contemplation of both parties when the 
contract was made. Burr v. Redhead, Norton, Lathrop 
Co., 52 Nebr., 617, 620, and cases cited. The plaintiff knew 
the purpose for which the goods were bought, and must 
have known that carrying out such purpose would entail 
certain expense. It must be held to have known that the 
alleged defects, in all probability, would not be discovered 
until after the delivery of the goods to the defendant's cus
tomers, and the right of the defendant, under the contract, 
to return or offer to return the goods because of their fail
ure to conform to the warranty. Such being the case, the 
reasonable expense incurred in making such abortive sales, 
as well as the reasonable cost of returning the goods to 
the defendant, must be held to have been in the contem
plation of both parties to the contract at the time it was 
made, and consequently proper elements of damage. The
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instructions on this point do not clearly limit the recovery, 
as to those items, to such expenses and charges as are rea
sonable. They are not complained of on this ground, but 
as the case must be retried, it is not out of place to suggest 
that the recovery for those items should be thus limited.  
There is another matter that should be noticed at this time.  
The defendant insists that the goods were worthless, and 
there is evidence to that effect. If such be the case, the 
defendant was under no obligation to return or offer to re

turn the goods; and it would seem reasonable that from 
the time of discovering the worthlessness of the goods, as a 
reasonable person, the defendant should have incurred no 
expense in transporting them from one place to another 
for the purpose of returning or offering to return them to 
the plaintiff, so long as it was not required to do so in 

order to avail itself of its remedies under the contract.  
Such expenses thus incurred should not be permitted to 
swell the recovery in this case.  

The plaintiff insists that the court should take judicial 
notice that the goods were of some value, and, in support 
of this position, cites Case Threshing-Machine Go. v.  
Haven, 65 Ia., 359, where the court held it would take ju
dicial notice that a steam-thresher is of some value. We 
are not disposed to question that case, but, clearly, the rule 
should not be extended beyond such articles of personal 
property as are familiar to persons generally. The goods 
under consideration are not of. that character, and it can 
not be said, as a matter of law, that they have any value.  

Other questions are discussed, but they are not such as 
are likely to arise on another trial.  

For the reasons pointed out, we recommend that the 
judgment of the district court be reversed, and the cause 
remanded for further proceedings according to law.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and
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the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

CHARLES Q. DE FRANCE, APPELLANT, V. MELVIN T.  
HARMER ET AL., APPELLEES.  

FILED OCTOBER 22, 1902. No. 12,904.  

1. Constitutional Law: MODIFICATION OF STATUTE. Changes or modi
fications of existing statutes as an incidental result of adopt
ing a new law covering the whole subject to which it relates, 
are not forbidden by section 11, article 3, of the constitution.  

2. - : - : PRIMARY ELECTION LAw. The primary election 
law (Session Laws, 1899, ch. 27) being an original enactment, 
complete in itself, does not contravene section 11, article 3, 
of the constitution, although section 6 operates indirectly as 
an amendment of section 1 of the general registration law.  

APPEAL from the district court for Lancaster county.  
Heard below before FROST, J. Affirmed.  

Charles Q. De France, for himself, Thomas J. Doyle and 
George W. Berge, with him.  

Edmund C. Strode, D. J. Flaherty, Lorenzo W. Billings
ley, Robert J. Greene and Richard H. Hagelin, contra.  

SULLIVAN, C. J.  

It seems doubtful whether appellant, by reason merely 
of being an accredited candidate for a public office, would 
be entitled, under any circumstances, to champion in court 
the claims of those who may be embarrassed in the exer
cise of their right to vote at a primary election by refusing 
to disclose to the supervisors of registration their political 
faith and affiliation. But that question need not be de
cided. Without determining it, we reach the conclusion 
that the decision of the district court is right and must in 
any event be affirmed. The contention that appellees, who 
are supervisors of registration for one of the election pre-
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cincts of the city of Lincoln, should be enjoined from mak
ing inquiry touching the party affiliation of persons offer
ing to register under the act of 1889 (Session Laws 1889, 
chapter 54),is grounded on the assumption that section 6 of 
the act of 1899 (Session Laws, 1899, chapter 27), relating 
to primary elections and conventions, contravenes section 
11, article 3, of the constitution and is therefore void. The 
section of the constitution here referred to declares that 
"no law shall be amended unless the new act contain the 
section or sections so amended and the section or sections 
so amended shall be repealed." This provision is, of 

course, mandatory, and no enactment in contravention of 
it can stand. But there is, it seems to us, no very strong 

reason for claiming that the primary election law is, in 
substance, amendatory legislation. It professes to be, 

and it is, in our judgment, a complete and inde
pendent act. Section 6 of the act of 1899 is in part. as 
follows: "In order that none but those affiliating with 
and being members of any political party shall partici
pate in any primary election held by such political party, 
a system for the registration of such persons is hereby 
provided, and, such registration shall be conducted in 

form and manner as follows to wit: In all cities and 

towns, of whatever class, in which a registration law is 
in force under the provisions of the general law governing 
regular state elections, there shall be set aside on the 

regular registration books used for the purpose of regis

tering persons who are qualified to vote at the next regu
lar state election, space for the registration of all persons 

who may desire to take part in any primary election held 

by any political party. Such space shall be provided on 

the regular state registration books, immediately follow

ing the last perpendicularly ruled column in such books, 
and shall be headed as follows: 'Party Affiliation.' It shall 

be the duty of the supervisors of registration of such reg
ular state registration to ask each person who applies to 

be registered, the question, 'What political party do you 

desire to affiliate with?' And the name of the political
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party given by such person so applying to be registered 
shall be recorded in the column provided on the books of 
registration for that purpose. In case any person apply
ing to be registered does not desire to state his party 
affiliation, he shall not be required so to do, nor shall his 
failure so to do act as a bar to his registration for the 
purpose of voting at any election held under the provis
ions of the general election law but only at a primary elec
tion." This section does undoubtedly modify section 1 of 
the general registration law; it imposes additional duties 
upon supervisors of registration and upon the governing 
authorities of incorporated cities. The latter must now 
provide registration books with an additional column and 
caption, and the former must, if they can obtain the in
formation, enter in the added column the name of the po
litical party with which each registered voter desires to 
affiliate. The later act touches at one point upon the 
earlier one, but according to the consensus of judicial 
opinion the impingement is not fatal. The provision of 
the constitution above quoted has reference only to acts 
which profess to be, or are in fact, amendatory of earlier 
legislation. "An act complete in itself is not," says Judge 
Cooley in People v. Makaney, 13 Mich., 481, "within the 
mischief designed to be remedied by this provision, and 
can not be held to be prohibited by it without violating its 
plain intent." It has been repeatedly held by this court, 
and is stated in the different cases with greater or less 
clearness, that changes or modifications of existing stat
utes as an incidental result of adopting a new law cover
ing the whole subject to which it relates, are not forbidden 
by our constitution. Smails v. White, 4 Nebr., 353; State 
v. Whittemore, 12'Nebr., 252; State v. Ream, 16 Nebr., 
681; Stricklett v. State, 31 Nebr., 674; Van Horn v. State, 
46 Nebr., 62. In the case last cited it is said by Commis
sioner IRVINE (page 79), "that it is competent for the leg
islature to pass a new act complete in itself, and the fact 
that such act modifies, changes, or destroys the effect of 
other statutes does not render it in conflict with the consti-
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tution." If we should adopt the contention of counsel for 
appellant, and hold section 6 of the primary election law 
unconstitutional because it modifis section 1 of the gen
eral registration law, we would establish in this state a 
principle which would, if adhered to, produce endless mis
chief. A very great number of our original enactments, 
indirectly and by implication, amend pre-existing stat
utes. Take for example the homestead law. It amends 
the decedents' act, the law on the subject of real estate, the 
married woman's act and the Code of Civil Procedure. It 
is quite probable that other acts have even a wider in
fluence. To hold that a re-enactment and publication of 
every statute thus amended is required by the constitu
tion would bring confusion and disaster. It would, as is 
said in People v. Mahaney, make it impossible to tell what 
the law is.  

The judgment of the district court denying the applica
tion for a permanent injunction, is clearly right and is 
therefore 

AFFIRMED.  

STATE OF NEBRASKA, EX REL. WILLIAM REYNOLDS, V. GUY 

T. GRAVES, DISTRICT JUDGE.  

FILED OCTOBER 22, 1902. No. 12,962.  

1. Injunction: TRANSFER OF POSSESSION OF PROPERTY FROM ONE 
LITIGANT To ANOTHER. A court or judge has no authority by 
a provisional injunction to transfer the possession of real or 
personal property from one litigant to another.  

2. - : - : ORDER AT CHAMBERS WITHOUT HEARING OR NOTICE, 
VOID. Such an order made by a judge at chambers, without 
a hearing or any opportunity to be heard, held to be, not merely 
erroneous, but absolutely void.  

3. Superintending Authority of King's Bench: INFERIOR TRIBUNALS: 
MANDAMUS: CONSTITUTION. The superintendent authority of the 
king's bench over inferior tribunals is, to the extent that it 
may be exercised by the use of the writ of mandamus, included 
in, and part of, the original jurisdiction given by the consti
tution to this court.  

8
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4. Mandamus to Vacate Injunction: DISTRICT JuDF. A judge of the 
district court may, if the ordinary remedy is inadequate, be 
compelled by mandamus to vacate an injunction granted by 
him without jurisdiction or authority.  

ORIGINAL application for a writ of mandamus to com
pel the respondent, as district judge, to vacate an injune
tion. Writ allowed.  

Hiram Chase, for relator.  

Thomas L. Sloan, contra.  

SULLIVAN, C. J.  

This action, brought for the purpose- of compelling re
spondent, as judge of the eighth judicial district, to va
cate two provisional injunctions allowed by him at the 
instance of Oran B. Phillips, grows out of a controversy 
over the right of possession of a quarter section of farm
ing land in Thurston county. One eighty of the land is 
owned by Blanche R. Phillips, a minor, and the other 
eigthy is part of the estate of Mary V. Phillips, deceased.  
On August 28, this year, Oran B. Phillips instituted two 
actions, one as guardian of Blanche R. Phillips and the 
other as administrator of the estate of Mary V. Phillips, 
to enjoin the relator from going upot the real estate in 
question and from interfering in any way with the crops 
growing thereon. The petitions in the two cases, except 
as to the property described and the averments of owner
ship and representative capacit y, are substantially identi
cal. One of them, omitting formal parts, is as follows: 

"The plaintiff for cause of action against the deendant 
alleges: 

"1. That the said plaintiff is the duly appointed, quali
fied and acting administrator of the estate of Mary V.  
Phillips, deceased.  

"2. That the said Mary V. Phillips, deceased, died in 
said Thurston county, Nebraska, seized of real estate in 
said Thurston county described as follows, to wit: South
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half of the northwest quarter of section 24, township 25, 
north range 7, east of the 6th P. M.  

"3. That the plaintiff as administrator aforesaid is 

charged with the duty of protecting the said property of 
the said decedent against loss, damage and destruction and 
is entitled to the possession, use and benefit and control 

of said property for and on behalf of the estate of the 
said decedent.  

"4. That the defendant William Reynolds has commit

ted repeated acts of trespass upon the said land of your 
petitioner's decedent by going upon the said land and by 
using the same without any right whatever and is threat
ening to repeat said acts of trespass and to continue said 

use of said lands regardless of the rights of your peti
tioner to the possession, use and benefit of the said lands 
all to the great and irreparable injury of the estate of your 
petitioner's decedent and to your petitioner as adminis
trator aforesaid. And the said defendant in utter disre
gard of your petitioner's rights and of the rights of the 
estate of your petitioner's decedent has threatened to re
move from said land the crops of corn and wheat now being 
upon said land and being the property of the said estate 
of your petitioner's decedent and of your petitioner as 
administrator aforesaid, and to dispose of the same to 
his own use and benefit and to deprive your petitioner as 
administrator aforesaid of the said property, and will 
unless restrained by order of this court remove, sell and 
dispose of said crops of wheat and corn and will continue 
his said trespasses upon the said land to the great and 
irreparable injury of the estate of your petitioner's de
cedent and of your petitioner as administrator aforesaid.  

"5. That the defendant is insolvent and that a judg
ment for damage could not and can not be enforced against 
him and that the plaintiff has no adequate remedy at law.  
Wherefore your petitioner prays for a temporary order of 
injunction restraining the defendant, his servants and 
agents from trespassing upon the land above described 
and from removing or attempting to remove the crops of
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corn and wheat now being upon said land and from dis
posing of or in any manner interfering with said property 
or any part thereof, until the final hearing of the cause 
and on final hearing of the cause said injunction be made 
perpetual and for such other relief as is just and equitable." 

Both petitions were presented to respondent as judge 
of the district court, and upon each of them he indorsed 
the following order: "Upon the reading the petition of 
the plaintiff, duly verified, and for good cause shown, it 
is ordered that an injunction be granted herein enjoining 
the defendant his servants and agents from trespassing 
upon the following described land, to wit: South half of 
the northwest quarter of section 24, township 25 north, 
range 7 east of the 6th P. M. in Thurston county, Ne
braska, and from removing or attempting to remove the 
crops of corn and wheat now being upon said lands and 
from disposing of or in any manner interfering with 
said property or any part thereof, until the further order 
of the court upon the plaintiff executing and delivering 
to the clerk of this court an undertaking to the defend
ant in the sum of $500 with approved sureties, conditioned 
as required by law." 

The undertakings required by these orders were fur
nished by Phillips and were approved by the clerk of the 
district court, who thereupon issued summonses notifying 
relator that the actions were pending and that injunctions 
had been allowed.  
- The case now before us was brought on the theory that 
the respondent exceeded his authority in granting the pro
visional injunctions and that this court should by writ of 
mandamus compel him to rescind his action. The submis
sion of the case was somewhat irregular, but from the 
pleadings and admissions made by counsel at the trial it 
is, we think, entirely clear that relator was, and had been 
ever since March 1, 1901, in exclusive possession of the 
land under and by virtue of a written lease executed to 
him by Oran B. Phillips, the husband of Mary and the 
father of Blanche. It further appears that the land is
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within the limits of the Omaha Indian reservation, and 
that it had been allotted to Mary and Blanche, as mem
bers of the Omaha tribe of Indians, in accordance with the 
acts of congress providing for the allotment in severalty 
of tribal lands. The ground upon which Phillips proceeds 
in the actions brought by him against the relator is that 
the relator's lease is invalid and his possession, therefore, 
unlawful. Whether this position is tenable we need not 
determine. It may be that the lease is void. Conceding 
that it is, the fact still remains that relator entered under 
it and was in actual, exclusive and peaceable possession 
of the land, and of the crops growing thereon, at the time 
the injunctions were allowed. This being so, the neces
sary effect of the orders made by respondent, if heeded or 
enforced, would be to dispossess the relator, to exclude 
him from the property and transfer his possessory right to 
Phillips, who was left free to enter and reap where he had 
not sown. Phillips was, it is true, claiming the land, but 
he did not occupy it, and the injunctions were therefore 
not granted for the purpose of preventing a threatened in
vasion of a present actual possession. Clearly the action 
of respondent in attempting to take fr6m relator, without 
a hearing or an opportunity to be heard, the possession of 
real and personal property which he claimed, and still 
claims, was rightfully his, can not be justified as an exer
cise of judicial power. The provisional injunction was 
never designed to transfer the possession of property from 
one litigant to another. A court or judge can not thus dis
possess a party, and then compel him to produce evidence 
and establish his title in order to obtain restitution. "It 
has been decided repeatedly," says Mr. Justice Campbell, 
in Tawas & B. C. R. Co. v. losco Circuit Judge, 44 Mich., 
479, "that any decree or order divesting possession or 
rights on a preliminary inquiry is illegal and void, so that 
no one need respect or obey it." In Calvert v. State, 34 
Nebr., 616, a case which is in no material feature dis
tinguishable from the one at bar, it was held that the 
provisional injunction allowed by the district judge was
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absolutely null. In the opinion written by MAXWELL, C.  
J., it is said: "A temporary injunction merely prevents 
action until a hearing can be had. If it goes further, and 
divests a party of his possession or rights in property, it is 
simply void." This statement seems to be fully sustained 
by the adjudged cases in other jurisdictions, and we have 
found no decision giving color or countenance to a con
trary view. But whether the action of respondent be re
garded as absolutely void or only voidable, as his counsel 
contends, it was manifestly an abuse and perversion of 
process that ought to be speedily corrected.  

We have, of course, authority to review and reverse it 
in an appellate proceeding, but, under the circumstances 
here disclosed, that remedy is not, in our judgment, an 
adequate one. The rights of the relator can be adequately 
protected only by the prompt rescission of the orders of 
which he complains; and the power to grant this relief by 
mandamus is certainly vested in this court. The superin
tendent authority of the king's bench over inferior tri
bunals is, to the extent that it may be exercised by the 
use of the writ of mandamus, included in, and part of, the 
original jurisdiction given by the constitution to the su
preme court. In State v. Beall, 48 Nebr., 817, this court 
issued a mandamus requiring the judge of the Tenth dis
trict to receive and enter of record a verdict which was, in 
his judgment, defective both in form and substance. Al
though no reference is made in the opinion to the source 
of the authority under which the court acted, what it did 
was undoubtedly an exercise of the revisory jurisdiction 
or superintending control by which the king's bench, from 
the earliest times, kept inferior courts within their legiti
mate bounds. Whether the verdict responded to the 
issues made by the pleadings and was sufficient in form 
was a question which the trial court was bound to decide.  
It was a judicial question, and the decision of it was, after 
final judgment, subject to revision by this court in the ex
ercise of its appellate jurisdiction. The allowance of the 
writ of mandamus was, therefore, justifiable only on the
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ground that the decision of the trial court was erroneous 
and the ordinary remedy for its correction inadequate.  
While the writ of'mandamus can not be made to perform 
the functions of an appeal or proceeding in error, it may 
be, and commonly is, employed to coerce judicial action in 
c-ses where courts or magistrates have exceeded their jur
isdiction; and, according to some authorities, its use is 
warranted even in casesewhere jurisdiction was not want
ing,. but power and discretion were flagrantly abused.  
Some of the cases dealing with this question are People 
v. Judge of St. Clair Circuit, 31 Mich., 456; People v. State 
Treasurer, 24 Mich., 468; Tawas & B. C. R. Co. v. Iosco 
Circuit Judge, 44 Mich., 479; Ex parte Bradley, 7 Wall.  
[U. S.], 364; Ew parte Pile, 9 Ark., 336; Wood v. Strother, 
76 Cal., 545; Havemeyer v. Superior Court, 10 L. R. A.  
[Cal.], 627; City of Hurom v. Campbell, 3 S. D., 309; State 
v. Johnson, 103 Wis., 591; State v. Laughlin, 75 Mo., 358.  

In disposing of this case it is not necessary to determine 
whether mandamus will ever issue to correct an error 
made by an inferior court in the exercise of jurisdiction.  
That question is not now before us, and we therefore go 
only to the extent of holding that upon the facts in the 
present record the writ should be allowed.  

WRIT ALLOWED.  

GEORGE WIEGREFE V. STATE OF NEBRASKA.  

FILED OCTOBER 22, 1902. No. 12,671.  

1. Larceny: EVIDENCE: VERDICT. Evidence examined, and held suffi
cient to support a verdict of guilty of larceny, as found and 
returned by the jury.  

Z. - : - JOINT OwNERs: NON-CONSENT. In the trial 
of an accused charged with the larceny of property from two 
joint owners, where one acquainted with the facts and cir
cumstances surrounding the taking testifies thereto, and that 
the taking was without the knowledge and consent of the 
owners, and the defendant testifying in his own behalf denies 
any knowledge of or participation in the alleged larceny,
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it can not be said the evidence is insufficient to support a 
verdict of guilty on the ground that non-consent is not suffi
ciently established.  

ERRoR from the district court for Rock county. Tried 
below before HARRINGTON, J. Affirmed.  

R. R. Dickson and J. S. Davisson, for plaintiff in error.  

Frank N. Prout, Attorney Gencral, Norris Brown and 
William B. Rose, for the state.  

HOLCOMB, J.  

The plaintiff in error, defendant below, was tried, and 
by a jury found guilty of the larceny of a two-year-old 
heifer, and by the court sentenced to imprisonment in the 
penitentiary for two years. He prosecutes error to have 
the record of his conviction reviewed, and the judgment 
reversed. The only question presented for our considera
tion is the alleged insufficiency of the evidence to support 
the verdict of guilty returned by the jury. The argument 
in support of this contention is presented in a two-fold 
aspect: First, it is claimed that the evidence will not sup
port a verdict of guilty of the offense charged in the in
formation; and, second, because the property alleged to 
have been stolen belonged to two joint owners, one of 
whom only was called as a witness, it is insisted the evi
dence will not warrant a conviction, when the other joint 
owner was not called to prove that the property was taken 
without his knowledge or consent, or in other words, that 
non-consent is not sufficiently established by the evidence.  

Regarding the alleged insufficiency of the evidence gen
erally, it is disclosed by the record that the state prose
cuted on the theory that the defendant and one Pope 
committed the larceny while Pope was removing his cattle 
from defendant's herd and range, where they had been 
kept for the summer season by the defendant. To sustain 
its charge, the state called Pope and his son, a lad of 
fifteen years of age, who testified to facts regarding the
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taking of the animal alleged to have been stolen, which, if 
believed by the jury, warranted the inference that the de

fendant and the elder Pope were both. guilty of the larceny.  
Pope, it appears, had already pleaded guilty to the charge.  

To meet the testimony of the character mentioned, the de

fendant and his wife were called as witnesses, and testi

fied to a contrary state of facts, the substance of which was 

that the animal claimed to have been stolen was not with 

or a part of defendant's herd, or the cattle in his posses

sion, at the time Pope removed those belonging to him.  

We are asked to say that the testimony of Pope and his 

son is untrue, and that the defendant's version of the 

transaction is the correct one. This we can not do without 

denying to the jury, as triers of fact, the right to judge of 

the weight and credibility to be given the testimony of the 

different witnesses. It is for the jury, and not the court, 

to say who of the different witnesses were testifying truth

fully, and who were in error. Whether it be an accom

plice, or a witness in his ordinary capacity as such, it is 

for the jury to determine, after a careful examination of 

all the evidence, the truth of the matter in controversy; 
and a conviction may rest on the uncorroborated testi

mony of an accomplice, if, when considered with all the 

evidence in the case, it satisfies the jury beyond a reason

able doubt of the guilt of the accused. Olive v. State, 11 

Nebr., 1; Lamb v. State, 40 Nebr., 312; Lawhead v. State, 
46 Nebr., 607, 611. Where the testimony is conflicting, the 

credibility of witnesses and the weight to be given their 

testimony is a matter for the jury to determine, and, when 

it is convinced beyond a reasonable doubt of the defend

ant's guilt, it is not for a reviewing court to say that it 

must also be convinced from the record beyond a reason

able doubt before the verdict can be upheld. Palmer v.  

People, 4 Nebr., 68; Schlencker v. State, 9 Nebr., 241; 

Carleton v. State, 43 Nebr., 373.  
On the other phase of the question, it appears that one 

of the partners or joint owners of the property claimed to 

have been stolen testified positively and directly that the
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property was taken without the knowledge or consent of 
the owners. He was at the time looking after the business 
of the firm, had control of their cattle, and was acquainted 
with the facts and circumstances surrounding the trans
action. The other joint owner was not called as a witness, 
nor do we regard it as necessary, in order to make out a 
prima-facie case on the part of the state, in showing that 
no consent was given to the defendant or to any one to take 
the animal. In any view we may take of the sub
ject, there - was positive evidence of non-consent. All 
the circumstances surrounding the alleged larceny were 
inconsistent with a taking with the consent of the 
owners; and want of consent may be inferrcd from circum
stances shown in evidence, as well as by direct testimony 
that none was given. Rcmia r. Stute, 52 Nebr., 375, 382. In 
this case the defendant and his wife took the stand in his 
own behalf, and denied any knowledge of or participation 
in the alleged offense, and thus eliminated, so far as he 
was concerned, the question of non--onsent. His theory 
was that he had no connection with the matter whatever, 
and it seems reasonably clear from consideration of the 
entire record that the evidence can not be said to be in
sufficient to support a verdict because non-consent is not 
shown. The evidence justifies the inference that the tak
ing was felonious.  

The judgment should be, and accordingly is, 

AFFIRMED.  

JOHN DAVIS, APPELLEE, V. LUTHER L. THOMAS ET AL., AP

PELLANTS.  

FILED OCTOBER 22, 1902. No. 11,788.  

Commissioner's opinion, Department No. 1.  

1. Estoppel: HOMESTEAD: INCUMBRANCE: SIGNATURE: ACKNOWLEDG
MENT. Estoppel can not supply the statutory requirements of 
signature and acknowledgment to the incumbrance of a home
stead where these are wanting.
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2. Mortgage: SECURITY: DISCIARGE: RELEASE. A mortgage secures 

the indebtedness for which it is given, and is discharged only 
by a release or the payment of that indebtedness.  

3. - : - : - : - : RENEWAL NOTE. Evidence in this 

case, where a part payment had been made, and a new note 

taken for the remainder, and the old note surrendered, but 
the mortgage, which was still unrecorded, retained, held to 

sustain a finding that the mortgage debt was not paid and 
that the mortgage remained a security for the amount of the 
renewal note.  

APPEAL from the district court for Douglas county.  
Heard below before DICKINSON, J. Affirmed.  

John W. Battin, for appellants.  

O'Neill & Gilbert, contra.  

HASTINGS, C.  

This is an appeal from a decree of foreclosure of the 
Douglas county district court. The mortgage bore date 
September 30, 1892, and was given to secure a promissory 
note for $2,000, of that date, due on demand, with interest 

at 8 per cent. per annum, payable semiannually. In 1894 
$1,500 was paid, the note surrendered and a new note given 
for $500. The mortgage was not filed for record until De
cember 16, 1898. The mortgagor, Thomas, and the mortga
gee, Ford, were, when the mortgage was given, partners in 
the shoe business. The $500 note was renewed from time 
to time till November 12, 1898, the day the partnership was 
dissolved, when a new note was taken in the following 
terms: 

" 30.90 
592.00 

$622.90 
"OMAHA, NEB., Nov. 12, 1898.  

"July 1, 1899, after date, for value received, we promise 
to pay to Charles E. Ford, of Omaha, Neb., or order, Five 
Hundred & Ninety-two Dollars, negotiable and payable at
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the Union National Bank, of Omaha, Nebraska, with in

terest from date, payable annually, at the rate of eight 

per cent. per annum. Being in renewal of the unpaid 

balance due on our note of Sep. 30, 1892 for $2,000.  
"I, Lulu M. Thomas contract with reference to my sepa

rate estate, and with the intention of charging and binding 

the same with this obligation. LUTHER L. THOMAS.  

"No. 591. LULU M. THOMAS." 

Indorsed: "Demand, notice and protest waived. Pay
ment guaranteed with exchange. CHAS. E. FORD." 

It is claimed on behalf of the appellants, defendants 
below, that the surrender of the $2,000 note in 1894 raised 
a presumption of its payment; that the mortgage was a 
mere incident to the debt, and is extinguished if the debt is 
paid; that the taking of a new note is a payment, if it is 
so understood and intended by the parties at the time; that 
whether or not it was so understood is to be determined 
from the circumstances surrounding the transaction.  
Appellants also claim that the property mortgaged was 
the homestead of the mortgagors; that it could not be in

cumbered except by an instrument acknowledged by both 
husband and wife; and that no instrument incumbering 
the property for the payment of the renewal note of 1898 
has ever been acknowledged. The appellants allege that 

the words, "Being in renewal of the unpaid balance due 
on our note of September 30, 1892, for $2,000," were writ

ten in the note by Ford without any direction by the mort
gagors and without any agreement therefor; that this note 
for $592 was in payment of a renewal of the $500 note 
above mentioned, and no mortgage was ever executed, ac
knowledged or delivered securing the payment of this note 

of $592, on which this action is based. In substance, there
fore, the claim of appellants, as stated by appellee in his 
brief, is that the decree of the district court foreclosing 
the mortgage for the amount of the $592 note should be re
versed-First, because the original $2,000 note had been 
paid; second, because there was never any acknowledg-
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ment of any mortgage securing the $592 note on the home
stead of appellants.  

The latter proposition seems somewhat superfluous, if 
the first is true. If the debt secured by the original mort
gage had been paid, then that mortgage was extinguished, 
and the action of the district court in foreclosing must be 
reversed. If, on the other hand, that is still a valid convey
ance and secures an unpaid balance represented by the 
$592 note of 1898, then the action of the trial court in fore
closing it was right. The question of homestead is rele
vant only to the matter of a renewal. The principal ques
tion seems to be whether or not the transactions of 1894 
were a payment and discharge of the original $2,000 mort
gage. Whether or not they were seems to depend entirely 
upon the intention of the parties at the time, and that 
intention is to be gathered from all of the facts and circum
stances as they occurred. The circumstances in the case 
as disclosed by the record do not seem to be entirely con
clusive either way as to an intention to discharge the orig
inal mortgage, and do not necessarily indicate the exist
ence or non-existence of an understanding that it was paid.  
In the absence of such an understanding, it must be con
sidered that merely giving a new note for the indebtedness 
does not discharge it. The Kimball,* 3 Wall. [U. S.], 
37, 45, 18 L. Ed., 50; 1 Jones, , Mortgages, sec. 924.  
It is not denied, however, that the old note was 
given up; and this, by itself, is a very strong cir
cumstance to indicate an intention at the time that 
the original mortgage should be deemed discharged, as 
it was merely given in terms to secure the payment of 
that note. To be sure, the mortgage provided, as is usual 
in such instruments, that if said sum of money, or any 
part thereof or any interest thereon, is not paid when due, 
the mortgage shall become absolute; and the instrument 
may be fairly considered as having been intended to secure 

* This case was the one on which the attorneys for the county 
relied largely to establish their theory that there was no payment 
by certificates of deposit in Cedar County v. Jenal, 14 Nebr., 254. The 
authority was discovered by Mr. Schorroge.-W. F. B.

VOL. 66] SEPTEMBER TERM, 1902. 29



30 NEBRASKA REPORTS. [VoL. 66 
Davis v. Thomas.  

the payment of the $2,000 indebtedness, evidenced by the 
$2,000 note. TIe m nortgagors do not deny the signing of 
the note, which recites that it is for the unpaid portion 
of the original note of 82,000 and interest. They say, 
merely, that this provision in the note was "written therein 
by the said Chas. E. Ford without any direction thereto by 
the defendants or either of them, and without any agree
ment therefor," and that they did not notice it at the 
time of signing the note.  

It is claimed by the appellee that this admission binds 
the defendants in any event, because the plaintiff's claim 
is that of a bona-fide purchaser of the note of $592 before 
its maturity; that as such purchaser he had a right to rely 
upon the recitals contained in it and upon the mortgage 
which, under this recital, would be security for it. As 
against this contention, doubtless, the claim of the defend
ants that the property is a homestead, and that if the 
original note had once been paid off, it could only be in
cumbered by some means authorized by statute, would be, 
available. If the original mortgage is to be deemed paid, 
it seems impossible to avoid the conclusion that any at
tempt to renew it and give it fresh life by means of a re
cital in the joint note of the mortgagors, would be, so long 
as the premises covered by it are conceded to be a family 
homestead, unavailing. Therefore, we think the sole ques
tion in the case is whether or not, under the evidence ad
duced, the griginal mortgage is to be considered as having 
been paid. The only function of the recital in the note is 
that of a solemn admission that the original mortgage has 
not been paid. The holding of this court in the case of 
Betts v. Sims, 25 Nebr., 166, is to the effect that it does not 
matter how fully a finding of the district court, that an 
estoppel was shown against the homestead claim of the 
plaintiff, is supported by proof, such a showing could not 
supply the signature and acknowledgment of the wife to 
the deed. If the original and only mortgage in this case 
has been discharged, and the holding in the Betts-Sims 
Case that no estoppel can supply the lack of statutory re-
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quirements is adhered to, then it remains only to dismiss 
the petition for a foreclosure.  

The evidence on this question of payment of the mort
gage is simply what has been recited. The money was 
loaned in 1892 on a demand note and mortgage bearing 8 
per cent. interest per annum. This note was really carried 
by the bank 'where the payee worked as cashier. In 1894 
it became urgent for its money and the mortgagors raised 
$1,500 and paid it on the principal. They seem to have 
kept the interest paid. The old note was surrendered and 
a new one taken for $500, which was renewed from time to 
time. The mortgage has not been recorded. Mr. Ford, the 
payee, says because he was interested in the shoe busi
ness of L. L. Thomas & Co. and wanted to maintain the 
credit of the firm. In November, 1898, the firm was dis
solved by Thomas buying Ford's interest. In December 
following Ford first put the mortgage on record. Thomas 
and his attorney at once visited the recorderA office and 
found there the original mortgage, with some pencil in
dorsements in Ford's handwriting, as follows: "Apr. 13, 
'94 $500. Jul. 16, '94 1,500. T. & Co." The following June, 
just before the maturity of the note, it was sold, with 
Ford's guaranty of payment, to plaintiff, for $620 and the 
mortgage, with the indorsements erased, went with it.  
Ford admits the making of the indorsements, but says he 
did it just before putting the mortgage on record; that, 
the note 'having been in the Union National Bank at the 
time of the payments, he went down to the bank to ascer
tain what the bank books showed, and, having no other 
paper there on which to make memoranda, copied the bank 
entries on the back of the mortgage, and subsequently 
erased them before selling the paper to Davis. He says 
the bank's books showed a payment of $1,500 in July, 1894, 
because he then' took up the note and himself made the 
payment. Mrs. Thomas says that a few days after the 
$1,500 payment and the giving of the first $500 note, Mr.  
Ford came into the store and she asked him for the mort
gage, and he informed her it was worthless, and said he
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had destroyed it. Ford denied the conversation, and says 
the mortgage was never discussed at all between them.  
Thomas says he was present, but did not hear the conver
sation; his wife told him about it after Ford left. Of 
course, the trial court having found for the plaintiff, his 
version of the facts must be taken. At the hearing in this 
court it seems to be conceded that there was evidence to 
support a finding that there had been no payment of the 
entire $2,000. Manifestly it would be hard to maintain 
anything different, in the face of this instrument, signed 
by both of these parties, expressly reciting that the $592 
note is for an unpaid balance on the $2,000 debt, and their 
admission that the original loan has never otherwise been 
paid.  

As we have tried to show, the recital of the considera
tion is not conclusive, nor, as against the family home
stead, even in the hands of an innocent holder for value, 
does it constitute an estoppel; but it is evidence and in 
connection with the retention of the mortgage by Ford, 
seems sufficient to sustain the court's finding that the new 
note was not a payment of the old one, though the latter 
was given up. Nothing but payment or a formal release 
will discharge a mortgage. The existence of a lien secur
ing the original loan, furnishes a presumption that any 
renewal was not a discharge of the original, where the re
newal is not secured. The Kimball, 3 Wall. [U. S.], 37, 46; 
citing Butts v. Dean, 2 Met. [Mass.], 76, and Page v. Hub
bard, 1 Spr. [U. S. D. C. (Admiralty) ], 335, 338; Jones, 
Mortgages, sec. 925.  

It is recommended that the decree of the district court 
be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.
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CITt OF OMAHA V. ARTEMUS M. CLARKE ET AL.  

FILED OCTOBER 22, 1902. No. 12,147.  

Commissioner's opinion, Department No. 1.  

1. City: JUDGMENT: AWARD: CORRECTION: DECREE: DAMAGES: LAND: 
APPROPRIATION: STREET: CLAIM: FILING: CLERK: COUNCIL: 
REJECTION. It is not necessary to sustain the entering of 
judgment against the city, as incident to a decree in an 
equitable action to correct an award, made and confirmed 
by the city authorities, of damages for the appropriation of 
land for street purposes, that a claim for the amount should 
have been filed with the city clerk and rejected by the council.  

2. Finding: DECREE: ASSIGNmO. To warrant a finding and decree 
that an award made by the appraisers of damages caused by 
taking property for street purposes, should have been in 
favor of plaintiff's assignor instead of another who was named 
in it, proof of the assignor's ownership .of the premises niust 
be produced.  

3. City: PROPERTY: POSSESSION. While the city is in possession of 
and using property for street purposes, it will not be per
mitted to allege its own irregularities in procedure as a reason 
for not paying damages awarded the owner for the taking 
of his property.  

4. Statute of Limitations. An action on an award of damages for 
the taking of land for street purposes, is not barred before 
five years from the making and confirmation of the award.  

ERROR from the district court for Douglas county.  
Tried below before FAWOET, J. Reversed.  

James H. Adams, for plaintiff in error.  

William D. Beckett, J. W. Woodrough and W. J. Con
nell, contra.  

HASTINGS, C.  

This is a petition in error from a decree correcting an 
award of damages for the taking of real estate for use as 
a street by the city of Omaha, and directing payment to 
the plaintiffs. The ground on which the award was sought 
to be corrected was that it had been made by accident and 
mistake to William J. Connell, when it should have been 

9
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made to the plaintiffs' assignor, W. E. Clarke, because the 
latter was the owner of the land in question and Connell 
had no interest. Connell made default, and on the hear
ing decree was entered changing the award in favor of 
plaintiffs' assignor and awarding to them judgment for 
the amount. The city brings error, alleging that the de
cree is not sustained by sufficient evidence; that there was 
error in overruling the city's demurrer to plaintiffs' peti
tion, and error in the reception of certain documentary 
evidence offered by them.  

The first ground on which the claim that the decree is 
unsupported by the evidence is sought to be maintained, 
is that it nowhere appears in the record that the claim was 
filed with the city clerk and submitted to the council as is 
required by section 33 (Compiled Statutes, ch. 12a*) of 
the city charter. It is conceded by the plaintiffs that this 
is the case; but it is contended that in case of an award 
made at the city's own instance and approved by its au
thorities, and after its taking possession of the ground for 
which compensation was awarded, there is no require
ment of any further submission of a claim under such 
award. It might also have been suggested that the pri
mary purpose in this action being to correct an award, the 
rendering judgment for its payment was simply giving 
the full equitable relief which the court should administer 
in a case where its jurisdiction has attached. The first 
ground seems to be sustainable and is the one mainly 
urged. It can hardly have been necessary, before the in
stitution of these proceedings, to present any claim for 
the allowance of this award, which the city had then pro

cured and which its council had approved. The reasoning 
of this court in Perkins County v. Keith County, 58 Nebr., 
323, seems to cover this case. The second ground,-the au
thority of the court to grant complete relief in a case 
where its jurisdiction has once attached,-seems to be 
nearly as good. This claim of error must therefore be 

overruled.  

* Cobbey's Annotated Statutes, sec. 7482.
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It is urged that the evidence does not show that the 
lands in question belonged to Clarke. Two replies are 
made to this: First, this was an issue solely between 
Connell and Clarke, and Connell not appearing, and per
mitting a decree against him by default, has lost any 
rights which he might have had in the premises, and the 
city can claim nothing on account of non-ownership by 
Connell, and it is of no importance to the city to whom 
the payment is made for this land, which is found to have 
been taken; and, second, it is replied that there is evidence 
in the record tending to show ownership in Clarke. The 
allegations of the petition are that the city council, on or 
about September 9, 1893, declared by ordinance that the 
appropriation of certain property for the purpose of open
ing South Twenty-fourth street from the north line of lot 
59 in Redick's Second addition to Omaha was necessary, 
and among other property the following, of which Wm.  
E. Clarke was owner: "Commencing at the southeast 
corner of lot 59, Redick's Second addition, running thence 
north along the east line of said lot, 66 feet, thence west 
44 feet, more or less, to the west line of South Twenty
fourth street as extended by ordinance number 3691, 
passed by the city council of Omaha, September 9, 1893, 
and approved September 12, 1893, and running thence 
along said line 66 feet, more or less, to the south line of 
said lot 59, thence east 40 feet, more or less, to the place of 
beginning, in the county of Douglas, state of Nebraska"; 
that the ordinance was approved by the mayor and ap
praisers were appointed; that by schedule B of their re
port, the above-described property was taken and damages 
placed at $1,000; that it was reported by the appraisers to 
be the property of Wim. J. Connell but was in fact that of 
Win. E. Clarke; that the assessment of damages was re
ported to the council, and the council being ignorant of 
Clarke's ownership, confirmed the report and awarded to 
Win. J. Connell the $1,000; that the city entered at once 
upon and has continuously ever since exercised dominion 
ever said premises as a street; that Clarke assigned his

VOL. 66] SEPTE.MBER TERMI,1902. 35



36 NEBRASKA REPORTS. [VOL. 66
City of Omaha v. Clarke.  

ownership and rights to the plaintiffs; that the city never 
paid the award nor deposited it, and plaintiffs asked that 
the award be corrected to run in favor of Win. Clarke, and 
the city directed to pay it to the plaintiffs as his assignees.  
The city filed a general demurrer, which was overruled.  
It then answered, and admitted its incorporation, admit
ted the passage of the appropriating ordinance; admitted 
the appointment of appraisers to assess the damages, and 
admitted the filing of their report; admitted the non
payment of the award; denied the other allegations of 
the plaintiffs and said that the owner of the premises in 
question had been in occupancy of them until a time sub
sequent to'the bringing of the suit. The court found 
jointly for the plaintiffs; found the premises above de
scribed had been regularly appropriated by the city of 
Omaha; that they were at the time Clarke's property, and 
that the city since that time had been in their use and en
joyment; that the $1,000 award for the property was er
roneously made to Win. Connell instead of Win. Clarke, 
the owner; that Clarke's right had been assigned to plain
tiffs; that the award had never been paid nor deposited; 
that plaintiffs were entitled to it, with interest from No
vember 23, 1893,-and decreed that the award should be 
reformed and that the plaintiffs should recover $1,000 
with interest from November 23, 1893.  

The plaintiffs at the trial introduced the original ordi
nance providing for the opening of the street; introduced 
the appraisers' report of damages by such opening; 
the action of the city council upon that report; re
port of the committee, of the city council recommending 
that the appraisers' report be confirmed; statement of the 
mayor refusing his approval to the ordinance declaring 
Twenty-fourth street, from the north line of lot 59, Re
dick's Second addition, to Pacific street, open for public 
travel; introduced as Exhibit 3 a report of the com
mittee on streets, avenues and boulevards, reporting that 
damages for the opening of Tf'wenty-fourth street north 
from Pacific street had been awarded to Win. Connell, but
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that the lot belonged to Wm. Clarke, and damages should 
have been awarded to him, and recommending that Connell 
and Clarke settle the matter themselves, if they could 
legally do so, as it would save expenses. Plaintiffs also of
fered in evidence the special ordinance (Exhibit 4), levy
ing a tax on the north half of lot 59 against A. M. Clarke 
et al., for the expense of repairing the sidewalks. The de
fendant then showed by cross-examination of the deputy 
clerk that the record of ordinances and resolutions pre
sented to the mayor did not disclose that the resolution 
confirming the award of damages had ever been presented 
to that officer.. The testimony of W. D. Beckett was then 
introduced, who testified that Twenty-fourth street, be
tween Leavenworth and Pacific streets, had been actually 
open for travel to the general public for a good many 
years. Geo. W. Holbrook gave the same testimony, with 
the addition that a portion of the street was graded.  
Artemus M. Clarke gave the same testimony, and plaintiffs 
then rested.  

Apparently the plaintiffs' evidence was introduced on 
the theory that, defendant Connell having made default, 
it was not requisite on the part of the plaintiffs to prove 
any ownership of the premises in question on the part of 
their assignor, Win. E. Clarke. As above suggested, that 
view is apparently still taken by the plaintiffs and their 
counsel. It seems to us clear, however, that the city has 
the right to know, before this award, which Mr. Connell 
does not claim, is turned over to another party, that the 
claimant has some right to it; and it would seem that the 
evidence, in order to sustain this decree, must disclose such 
a right on the part of Mr. Clarke's assignees. An effort 
seems to have been made to correct the bill of exceptions 
by introducing into it a waiver of proof of title in the prop
erty on the part of the city by its attorney; but the motion 
to correct the bill of exceptions was overruled. The brief 
of defendants in error claims that the report of the com
mittee on streets and avenues (Exhibit 3) is evidence of 
ownership of this property by Clarke. We do not think
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so. The document was probably admissible as tending to 
show the actual appropriation of the property by the city, 
but it is not competent evidence of Clarke's ownership. It 
is not at all primary evidence of title, nor is it such an ad
mission as binds the city. It does not appear that it was 
the function of these members of the council to investigate 
the title to the real property which the city was taking.  
Their voluntary statement out of court as to this question, 
would seem to have no more weight than the unsworn 
statement of any other person and to be no more admis
sible as a proof of title.  

Perhaps more force should be given to the claim that 
the city is estopped by the award, to object that the title 
was not in Connell, and by Connell's default and the de
cree against him, is precluded from saying that his title 
did not pass to Clarke; but the trouble with this claim is 
that it is inconsistent with the plaintiffs' own allegation.  
They can not be permitted to recover on the ground that 
Connell has not and never had title, and still claim that 
the city is bound to admit that Connell did have such title.  
As long as their whole case devolves upon their disprov
ing Connell's title, they are not at liberty to urge any 
estoppel on the part of the city against disputing it. They 
are not proceeding on the ground that Connell had title 
and they succeeded to it, but that he never had any.  

It is claimed, too, that the assignment, which was intro
duced without objection, contains a recital that "said 
award amounting to $1,000 runs by mistake to Wm. J.  
Connell." This recital does not help the plaintiffs. The 
fact, if it be a fact, that Connell had no title, would not 
help the city, if the true owner of the land were to appear 
and insist on the city's obligation to pay him for it. We 
are compelled to think that this record fails to show that 
the specific premises for whose appropriation this award 
was made belonged to Wm. Clarke, at the time. 'Until 
that appears he has no right to have that award so cor
rected, and until such evidence is supplied no final de
cree can be entered making it run in his favor.
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Two other grounds asserted for the reversal of the decree 
should, perhaps, be discussed. One is the claim that this 
award was not approved by the mayor as required by 
statute. If the evidence, which is undisputed, that the 
city has taken and now occupies these premises as a 
street, discloses the real fact, the .city is undoubtedly 
estopped, while continuing to so occupy the premises, from 
putting up any claim that this appropriation was so ir
regular that it is not bound to pay the award; which its 
officers have made to the owners, for damages.  

The other claim made is that this action was barred 
by the statute of limitations at the time it was begun.  
This was the ground for complaint that there was error 
in overruling the demurrer. The petition was filed August 
17, 1898, but alleges an award made November 17, 1893.  
In our opinion this award, filed and made of record No
vember 17, 1893, and confirmed apparently at that date by 
the city council, was, as claimed by plaintiffs' brief, a 
record obligation, and certainly in writing, on which an 
action would lie for five years under section 10 of the 
Code of Civil Procedure. It was not error to overrule 
the demurrer.  

It is recommended that the decree of the district court 
be reversed, and the cause remanded for further proceed
ings according to law.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded for further proceedings according 
to law.  

REVERSED AND REMANDED.
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OREIGHTON SHELBY ET AL. V. ST. JAMES ORPHAN ASYLUM 

ET AL.  

FILED OcTOBER 22, 1902. No. 12,511.  

Commissioner's opinion, Department No. 1.  

1. Will: CONTESTANT: DISTRICT COURT: FAILURE TO APPEAR: WAIVER 

or JURY. Where contestant of a will fails to appear at the 
hearing in district court on appeal, it -is competent for the 
contestee to waive a jury.  

2. Guardian Ad Litem: FAILURE To APPOINT. Failure to appoint a 
guardian ad litem for infants who have, pending a contest, 
acquired by conveyance from the contestant of a will rights 
in property involved, will not of itself invalidate the judgment, 
nor entitle the infants to have it set aside at the same term.  

3. Entry on Trial Docket. Failure to enter a cause on the trial 
docket of a term of court will not, in the absence of any 
showing of prejudice from that cause, entitle a party to set 

aside a judgment entered thirty days after the cause was 
at issue, but without notice to and in the absence of such 

party.  

ERROR from the district court for Douglas county.  

Tried below before KEYSOR, J. Affirmed.  

William D. Beckett and J. W. Woodrough, for plain

tiffs in error.  

Constantine J. Smyth, John A. Rine and John C. Cowin, 

contra.  

HASTINGS, C.  

In this case error is claimed on behalf of the grandchil

dren of Joseph Creighton in the district court's refusing 

to set aside the probate of a will and permit them to resist 

it. Originally these children, who were named among 

the legatees in the will, appeared by guardian ad litem 

to urge its admission to probate. Subsequently, and pend

ing an appeal from the disallowance of probate by the 

county court, their mother, the contestant of the will, as 
heir of their grandfather, Joseph Creighton, conveyed to
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them the property bequeathed to them by the terms of the 

will, and also the property bequeathed under its terms to 

Bishop O'Connor for some charity,-preferably an orphan

age. After this conveyance was made, the children's guard

ian ad lites appeared and secured their dismissal out of 

the matter of the probate of the will. The other matters be-.  

ing thus adjusted, the mother, who was the contestant, 

procured a dismissal of the appeal from the disallowance 

of the will on the ground that the provision for the benefit 

of the orphan asylum was too indefinite for enforcement 

in any event. This dismissal was reversed by this court.  

60 Nebr., 796. Mandate reversing the dismissal and for 

further proceedings was filed in the district court January 

7, 1901, and on February 7, 1901, the cause was taken up 

in the absence of contestant, a jury waived, and, on 

hearing, the will was admitted to probate. February 9, 
two days later, the five minor children, to whom the 

property, pending the litigation, had been conveyed, ap

peared by next friend and moved to set aside the judg

ment-first, because the court was without jurisdiction; 

second, because the action was not placed on the trial 

docket, and trial was without notice; third, because the 

applicants were minors injuriously affected, and no 

guardian ad litem had been appointed for them, except 

one who had been long before dismissed; fourth, because 

of othe irregularities. Mary Shelby also moved to set 

aside the judgment for lack of jurisdiction and irregular

ities. The motions were overruled, and the errors com

plained of are in the overruling of this motion of the 

minors.  
The first one is that no evidence was submitted on the 

probate of this will. The record is not brought up, and 

whether this complaint is well founded or not, there is 

no means to determine. -The only bill of exceptions is 

as to the hearing on the application to set the probate 

aside.  
This leaves two grounds of complaint,-that no guard

ian ad litem was appointed for the minors, and that the bar

41VOL. 66] SEPTEMBER TERM, 1902.



Shelby v. St. James Orphan Asylum.  

/ docket did not contain the case. A third one is named, 
but not argued,-that the hearing without a jury and 
the waiver by contestee were unauthorized. Evidently, 
if the hearing in the absence of the contestant was author
ized, the waiver of a jury by the appearing party was 
equally so. Code of Civil Procedure, sec. 296. There 
are, then, in this case, only two questions,-the right to 
hear the case without appointment of guardian ad litem 
for the minors, who had once, because of the deeding of the 
property to them, been dismissed as proponents, and the 
right to take up the case without notice when it was not 
on the trial docket for the term.  

To the first point no authority is cited except section 
38 of the Code, that the defense of a minor must be by 
guardian for the suit, appointed by the court or judge, or by 
the probate judge. The same section provides that this ap
pointment shall only be made after due service of summons 
on the minor. We do not see how this can be made to 
apply to a case where a minor acquired title to the sub
ject-matter of an action while it was pending. Doubtless 
these minors could and should have been made defendants, 
and permitted to protect their rights, on a timely show
ing of their interest, but after judgment in a case where 
the jurisdiction of the court had attached, would seem 
to be too late. The contestant of the will certainly could 
not delay proceedings, or throw any burden of bringing 
in new parties on the contestee, by transferring the lands 
affected by the orphanage provision of the will, pending 
the proceedings to probate it.  

To the other point are cited sections 321 to 327 of the 
Code. They provide for the keeping of a trial docket 
(section 321), that it shall be made up twelve days before 
the term (section 323), and that a copy of it for the 
use of the bar shall be made out before the first day of 
the term (section 327). Evidently, however, it is not 
essential to the trial of a case that it should have appeared 
on this docket. Section 281a provides for the trial of 
actions in which the issues are or should be made up dur-
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ing the term. When the term, at which this cause was 

heard, began, we have no means of knowing, except that 

it was called the "February term." That aiy harm arose 

from failure to put this cause on, or that any notice or 

knowledge would have come to these min-rs or their rep

resentatives if it had gone on the trial docket, does not 

appear. In the absence of some showing of harm result

ing, the mere failure of the clerk to put the case on the 

trial docket is not such an irregularity as would entitle 

the plaintiffs in error to have the district court's judg

ment set aside.  
It is recommended that the judgment of the district 

court be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAILWAY 

COMPANY V. CHARLES SCHULDT ET AL.  

FILED OCTOBER 22, 1902. No. 11,356.  

Commissioner's opinion, Department No. 1.  

1. Railroads: SHIPPING STOCK: FREE TRANSPORTATION: NEGLIGENCE.  

Where a shipper agrees to personally accompany and care 

for the watering of live stock transported by a railway com

pany, and is given free transportation for that purpose and 

is supplied with proper facilities, he can not complain of 

an injury arising from lack of such care in the matter of 

watering, arising out of his own fault.  

2. Agreement With Shipper to Accompany Stock: LIMITED LIABILITY.  

The agreement that the shipper shall accompany the stock 

and be responsible for its care is, when proper facilities 

are supplied, not a limitation of the carrier's liability as con

templated by section 4, article 11, of the state constitution.  

3. Care of Live Stock Incident to Transportation: CARRIER'S CON

TRAcT. The care of live stock while being transported is
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a mere incident to its transportation, and transportation 
agencies have the right to contract against their assumption 
of liability that accrues to them merely as bailees, and in 
common with other bailees, and not strictly as common carriers.  

ERROR from the district court for Cuming county.  
Tried below before EVANS, J. Reversed.  

John B. Barnes. Benjamin T. White and James B.  
Sheean (Thomas Wilson, of counsel), for plaintiff in error.  

W. W. Sinclair and Ira Thomas, contra.  

DAY, C.  

On July 1, 1897, the plaintiffs shipped fifty-eight head 
of hogs over the defendant's railway from Bancroft, 
Nebraska, to South Omaha, Nebraska. The hogs were 
loaded on the car about nine o'clock in the evening and 
when delivered to the consignee at the place of destination 
upon the following morning, twenty-two were dead, and 
the rest were in a very bad condition, on account of being 
overheated. The plaintiffs charge that the injury was the 
result of the failure of the defendant to pour water over 
and upon the hogs at different stations along the route, 
and in this particular it was alleged that it was necessary 
to the safe and proper transportation of said hogs that 
they be so watered. The answer, among other things, 
alleged that at the time the defendant received said car 
of hogs from the plaintiffs it entered into a contract with 
the shippers, which contained a clause as follows: "The 
said shipper agrees to load, unload and reload all of said 
stock at his own expense and risk, and to feed, water 
and attend to the same at his own risk and expense, while 
it is in the stock-yards of said company awaiting ship
ment, and while on the cars, or at feeding or transfer 
points, or where the same may be unloaded for any pur
pose"; that for the purpose of carrying out the contract 
and enabling the plaintiffs to do so, the defendant fur
nished the plaintiffs free transportation for one person to 
ride on its train from Bancroft to South Omaha, to care
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for, look after and water said stock according to the 
terms of the contract; that plaintiffs accepted said free 
transportation, and put a person as their agent on said 
train, who took charge of said carload of hogs, and that 
said agent went through to the point of destination to per
form plaintiffs' part of said contract; that said agent so 
in charge of said stock never at any time informed the 
defendant's servants, agents or employees in charge of said 
train, that said hogs needed or required water, or any 
other care whatsoever; that said agent never at any time 
requested defendant to water said hogs or permit the said 
agent to do so; that defendant had no knowledge of the 
condition of said hogs, but relied upon the agent of plain
tiffs to look after them, and request the defendant to water 
them when necessary; that defendant's agents, servants 
and employees were at all times ready and willing. to 
water said hogs whenever notified or requested to do so; 
that if said hogs were killed or injured for want of water 
or care, it was through no fault or negligence on the part 
of the defendant, but that the same occurred wholly and 
solely on account of the negligence of plaintiffs' agent in 
not looking after, caring for and ascertaining the condi
tion of said hogs, and informing the defendant of the 
necessity of watering them. A demurrer to the portions 
of the answer above referred to was sustained. The trial 
resulted in a verdict and judgment for the plaintiffs, to 
review which the defendant has brought error to this 
court.  

The real question presented by the record is whether a 
shipper of live stock, who agrees to look after and care 
for stock during its transportation, and who, for the pur
pose of carrying otat the contract, receives free transporta
tion, can recover for injuries to the stock, arising from 
his own neglect to properly care therefor. On behalf of 
the plaintiffs it is contended that the provision of sec
tion 4, article 11, of our constitution, which provides that 
"the liability of railroad corporations as common carriers 
shall never be limited," applies to cases of this kind, and
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that the railroad company is liable as an insurer. It may 
be granted that ordinarily, and when no special agree
ment is made, it is the carrier's duty to attend to the 
watering of live stock in such a way as to prevent loss 
from the lack of it. So much is conceded by the railway 
company in this case. It is not thought, however, that 
this liability is the consequence of the contract being one 
for carriage. It is just as much the incident of any 
other bailment of a live animal. It would be as much the 
duty of one who should undertake to yard or pasture 
these hogs as it would of a transportation company. It 
is a mere incident of the possession and control of an
other's live property. As an incident, only, of the con
tract of carriage, and not a necessary part of it, there 
seems no reason why this duty may not be retained by 
the owner, where he is taken along in charge, and given 
all necessary facilities to perform it. Such was the allega
tion in this case. The agreement seems not to have been 
a limitation on the liability of the company as a carrier, 
but a provision that the incidental duty as a bailee of 
caring for this stock should not devolve upon the com
pany, in consideration of its taking the owner along free 
of charge, and furnishing him with facilities for attend
ing to it. There seems no good reason for holding that 
a carrier may not make an agreement of this character, 
as well as a stable or pasture keeper who should take 
stock on condition that its owner should see to the water
ing and care thereof, so long as the conditions of the 
transportation do not prevent its being done. It does 
not seem possible that our constitution was intended to 
prevent freedom of contract as to matters merely inci
dental to the contract of transportation and not peculiar 
or necessary to it. Nor does such seem to be the hold
ing in other states having statutory provisions similar 
to our constitution. Grieve v. Illinois C. R. Co., 104 Ia., 
659, 74 N. W. Rep., 192; Oxlcy v. St. Louis, K. O. & N. R.  
Co., 65 Mo., 629; Texas & P. R. Co. v. Stribling, 34 S. W.  
Rep. [Tex. Civ. App.], 1002.
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In Grieve v. Illinois C. R. Co., supra, the court was 
dealing with a statute as follows: "No contract, re
ceipt, rule or regulation shall exempt any railway cor
poration * * * from the liability of a common carrier, * * * which would exist had no contract, * * * been made 
or entered into."* The facts in that case were very similar 
to the case at bar. It was held that it was competent for 
the company to employ the shipper to take care of his 
own stock, and that he could not recover for loss occa
sioned by his own negligence.  

The citation of Nebraska cases entirely fails to show 
that this contract by,the owner to look after the feeding 
and watering of his stock in transit is one of the limita
tions on the carrier's liability which the constitution for
bids.  

In Missouri P. R. Co. v. Vandeventer, 26 Nebr., 222, 
the contract held bad was one requiring claims for 
damages to be made before the removal of the stock, and 
limiting the amount of recovery to a specific sum.  

In St. Joseph & G. I. R. Co. v. Palmer, 38 Nebr., 463, the 
contract was an agreement limiting the liability to injury 
on defendant's own lines.  

In Union P. R. v. Marston, 30 Nebr., 241, the validity of 
the agreement was expressly stated to be not considered.  

In Chicago, B. & Q. R. Co. v. Gardiner, 51 Nebr., 70, the 
contract limiting the amount of liability to a specific sum 
on a horse shipped from Illinois, was held bad, although 
good in that state; and Chicago, R. I. & P. R. Co. v.  
Witty, 32 Nebr., 275, was cited as holding the same con
clusion.  

We are cited to no Nebraska case expressly passing 
upon the kind of agreement presented by the case at bar, 
but in Chicago, B. & Q. R. Co. v. Williams, 61 Nebr., 608, 
611, 55 L. R. A., 289, this court declares: "The rule is not 
doubted that where the owner is in charge of live stock 
in transit, the burden is on him to show a loss caused by 
the carrier's negligence." Evidently, if to recover the 
owner must show the carrier's negligence, the latter is 

*Code, sec. 2074.
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not chargeable simply as an insurer. It is equally evi
dent that if the carrier's negligence must be shown, a 
loss caused by the shipper's own default can not be re
covered for.  

It is not thought necessary to discuss further the ques
tions relating to instructions and the admission of evi
dence. The errors complained of in these respects seem 
to grow out of the conception of the trial court that the 
contract in question is entirely void.  

We think it entirely competent for a carrier, where the 
owner or his employee is carried for that purpose, and 
where ample facilities are furnished the shipper to do so, 
to agree with him to look after, feed and water his stock 
in transit. It follows, therefore, that the court erred in 
sustaining the demurrer to the answer and rejecting the 
evidence of the contract.  

We therefore recommend that the judgment be reversed, 
and the cause remanded to the district court for a new 
trial.  

HASTINGS and KIRKPATRICK, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded.  

REVERSED AND REMANDED.  

CHAMBERLAIN BANKING HOUSE V. TURNER-FRAZER MER

CANTILE COMPANY.  

FiLED OCTOBER 22, 1902. No. 12,119.  

Commissioner's opinion, Department No. 1.  

1. Allegata Petitionis. Allegations of petition held to sufficiently 
show that plaintiff's judgment is based upon indebtedness con
tracted before the transfers of the property complained of.  

2. Petition: FACTs. Petition held to set out facts sufficient, if true, 
to avoid the conveyance in question, for fraud.  

3. Creditor's Remedy. Held, that a creditor will not be required to 
exhaust the statutory proceedings in aid of execution before
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resorting to equity, to charge another creditor for chattel prop
erty fraudulently obtained and disposed of by the latter.  

4. Mortgage Void as to Creditors. A mortgage on $4,200 worth of 
merchandise, given to secure $2,181.23, to which is added $500 
then advanced by the mortgagee to the debtor on the latter's 
plea that he is entitled to $500 exemptions, where the mortgagee 
is chargeable with notice that the debtor has other obligations 
whose payment he is seeking to avoid, and no other estate avail
able, is fraudulent and void as to creditors whose claims ante
date the mortgage, and who have no part in its making.  

ERROR from the district court for Johnson county.  
Tried below before STUBBS, J. Affirmed.  

M. B. C. True, for plaintiff in error.  

Hugh La Master and Culver & Phillip, contra.  

DAY, C.  

The Turner-Frazer Mercantile Company brought tLis 
suit in the district court for Johnson county against the 
Chamberlain Banking House to subject to the payment 
of plaintiff's judgment against Renshaw & Co. certain 
funds arising from the sale of a stock of goods and fixtures 
which was made by the defendant bank under an alleged 
fraudulent chattel mortgage executed to it by Renshaw 
& Co. Similar suits were instituted by Noyes, Norman & 
Co., and eight other creditors of Renshaw & Co., each 
claiming a prior lien upon the funds arising out of the 
sale. For the purposes of trial and decree, the several 
cases were consolidated, A trial was had to the court, 
resulting in a judgment in favor of the several plaintiffs; 
the decree fixing the amount due each, and further order
ing that the defendant pay into court the sum of 
$2,681.23, with interest at seven per cent. from November 
6, 1895; that said sum be distributed pro rata among the 
several plaintiffs. To review this judgment the defend
ant has brought the case to this court on error.  

It appears from the testimony that on November 6, 
1895, and for some months prior thereto, F. D. Renshaw, 
under the name and style of Renshaw & Co., was the 

10
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owner of a general stock of merchandise and fixtures, and 
was carrying on a general store in the town of Crab 
Orchard, Nebraska. Upon that date he was indebted to 
the Chamberlain Banking Company in the sum of 
$1,079.15. He was also indebted to Charles M. Chamber
lain, who was the cashier and manager of the defendant 
bank, upon five promissory notes, aggregating $582.85, 
and was further indebted to said C'hamberlain in the sum 
of $519.23, by reason of a liability as indorser upon a 
number of notes which had previousl1y been discounted by 
the said Chamberlain. It also appears that Renshaw was 
owing a number of wholesale houses for goods purchased, 
his debts being largely in excess of his assets. It appears 
that on November 6, 1895, the defendant and said Chamber
lain demanded payment or security of their respective 
claims, and during the negotiation, which lasted through 
the day, threatened to attach the stock unless security for 
their claims was furnished. Renshaw insisted that if his 
goods were seized or attached he would claim out of them 
the exemptions to which he was entitled under the law.  
It was finally agreed between the parties that defendant 
would advance to Renshaw an additional $500, which was 
accordingly done, and Renshaw thereupon executed and 
delivered to the defendant a demand note for $2,681.23, 
the exact amount of defendant's and Chamberlain's 
claims, together with the $500 advanced by the bank; and 
to secure the payment of this note executed and delivered 
to the defendant a mortgage upon his entire stock of 
goods and store fixtures. The defendant and Chamber
lain surrendered to Renshaw the notes each held against 
him, and Chamberlain also surrendered the notes upon 
which Renshaw was indorser. By a subsequent arrange
ment between the bank and Chambe:Iain, the bank paid 
to Chamberlain the amount of 'his claim against Renshaw.  
The note and mortgage were executed in the evening, and 
the following day the defendant demanded payment of its 
note, and in default thereof took possession of the stock 
under the mortgage. It also appears that at the time of
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the execution of the mortgage to the defendant, Renshaw 
gave a mortgage to the Symns Grocery Company, subject 
to the mortgage in favor of the defendant, and on the fol
lowing day executed other chattel mortgages to a number 
of creditors, all subject to the lien of the two mortgages 
above described. The value of the stock was shown to 
be about $4,100, and brought at the mortgage sale, after 
deducting the expenses thereof, $3,184. No question is 
raised in this action as to the validity of the mortgages 
made subject to the first mortgage.  

One of the errors now complained of is the overruling 
of defendant's demurrer to the amended petition. In sup
port of this demurrer three propositions are advanced: 
(1.) That there is no sufficient allegation that Renshaw 
& Co. was indebted to the plaintiff at the time of the 
execution of the mortgage. The amended petition charged 
in apt language that in December, 1895, the plaintiff re
covered a judgment against Renshaw & Co. for. $353.75, 
which was in full force and unsatisfied, and that the 
said judgment was for goods, wares and merchandise sold 
and delivered by the plaintiff on credit, September, 1895.  
We think this was a sufficient allegation that the debt 
was created before the execution of the mortgage. (2.) 
That the facts alleged were not sufficient to constitute a 
fraud, and the statement in terms that the transaction 
was fraudulent is a mere conclusion. This objection is 
not good for the reason that the petition alleges that a 
fictitious indebtedness was included in defendant's mort
gage with the intent to defraud Renshaw's creditors. It 
is also alleged that $500 in money was paid by the bank 
to Renshaw at the time of taking the mortgage, and was 
included in it with the intent by both parties to place 
such sums beyond the reach of Renshaw's creditors, and 
to hinder and delay the latter in the collection of their 
claims. (3.) That the petition does not show that plain
tiff has exhausted its legal remedies. The basis of 
this claim seems to consist in the fact that the petition 
only alleges execution from the county court and the re-
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turn of nulla bona. The petition, however, alleges that 

the goods taken under the assailed mortgage constituted 
all the property and were the sole means of Renshaw for 

the payment of his debts. It also alleges that the prop

erty had been sold and disposed of by the banking house 

before the commencement of this action. There was, 
therefore, when the suit was begun, nothing to attach or 

levy upon. And (4) plaintiff's only legal remedy was by 
proceedings in aid of execution. The right to take pro

ceedings in aid of execution under the statute is merely 

cumulative, and does not prevent a resort to equity. Mon

roe v. Reid, 46 Nebr., 316. The demurrer seems, there

fore, to have been rightly overruled.  

The principal question raised, and the one strenuously 

argued, is that the evidence does not support the finding 

of fact made by the trial court as to fraud in the mort

gage. The finding is as follows: "The court further finds 

that on the 6th day of November, 1895, the defendants 

Chamberlain Banking House and Chas. M. Chamberlain 

knew or were possessed of sufficient information from 

which they should have known that F. D. Renshaw & 

Co. were in failing circumstances and that the taking of 

the chattel mortgage by them in the manner heretofore 

described would have, the effect to hinder and delay the 

other creditors of the said F. D. Renshaw & Co., and that 

the payment by the Chamberlain Banking House to the 

said F. D. Renshaw & Co., the sum of $500, at the time 

of making of said chattel mortgage, and of the additional 

sum aggregating the amount due from F. D. Renshaw & 

Co. to Chas. M. Chamberlain, was in fraud of the other 

creditors of the said F. D. Renshaw & Co., and rendered 

the chattel mortgage and the lien attempted to be se

cured thereby null and void." It might be added that 

there is a claim put up that the facts found here are not 

sufficient to avoid the mortgage. The latter contention, 

however, is not strongly urged and can hardly be sus

tained. If at the taking of this mortgage, .$500 in money 

was advanced by the mortgagee, and included in the
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amount secured, for the purpose and with the intention 
by both parties to place that sum beyond the reach of the 
creditors of the mortgagor, no court could uphold the 
instrument. Does the evidence disclose such an intent? 
The payment of the $500 is conceded. The defendant's 
evidence shows that the banking house was threatening an 
attachment. It shows that the indebtedness claimed by 
the banking house and Chamberlain against Renshaw at 
that time was $2,181.23; this included $519.59 of contin
gent liability of Renshaw upon indorsed notes. These 
notes were then past due, according to Chamberlain's 
testimony. It does not appear that notice of their dis
honor had been either given or waived. Defendant claims 
that the notes were worthless. Probably the moral obli
gation to redeem his indorsement would uphold the se
curing of their amount if this were the only objection to 
the mortgage. They were, however, with interest, in
cluded in the mortgage, and the notes themselves were 
returned to Renshaw. Renshaw's stock of goods at that 
time, as invoiced by Chamberlain's employees, amounted 
to $4,200. It appears that Chamberlain Bros., in which 
firm this C. M. Chamberlain was a member, had at that 
time in its hands a claim for Symns Grocery Co., which 
was secured by a subsequent mortgage on the same day, 
for $421.71. It appears that Renshaw's account with the 
bank was overdrawn $260, which was included in the 
mortgage. This overdraft had been running in various 
amounts since the preceding July. It seems to have been 
occasioned by checks heavier than Renshaw's deposits, 
drawn.from time to time in favor of the various creditors 
represented here, together with the Symus Grocery Co.  
It appears that when Renshaw was threatened with at
tachment against this stock, on account of this indebted
ness, he refused to give any security until he should have 
received the $500 which was paid to him. Chamberlain's 
testimony is that he declared he had no real estate, and 
was entitled to $500 in exemptions, and would give no 
mortgage until he got the $500, as he would have no ex-
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.emptions against a mortgage. Chamberlain says that he 
had no knowledge of any indebtedness of Renshaw's out
side of that secured by the bank's mortgage and that of 
the Symus Grocery Co. The anxiety of Renshaw to pro
vide for his exemptions must have indicated clearly 
enough, in connection with the othei facts within Mr.  
Chamberlain's knowledge, that there were other creditors 
of whom Renshaw was afraid. If there were no other 
debts than the banking house's and the grocery company's 
debts, there would be an equity of nearly $1,600 coming 
to Renshaw from the stock. It would seem that Chamber
lain must have understood, when Renshaw told him that 
he must have this $500 in lieu of his exemptions, that 
he was getting it in order to hold it from his creditors.  
Had he a right to do so, and the banking company a right 
to give it to him for that purpose? 

It is well established that a debtor in failing circum
stances may prefer one of his creditors, even though the 
effect is to use up all his property and prevent a satis
faction of other claims against him. Costello v. Chamber
lain, 36 Nebr., 45; Davis v. Scott, 22 Nebr., 154; Hershiser 
v. Higman,* 31 Nebr., 531; Brown v. Williams, 34 Nebr., 
376; Hamilton v. Isaacs, 34 Nebr., 709; Sunday Creek Coal 
Co. v. Burnham, 52 Nebr., 364, 368; Lininger v. Raymond, 
12 Nebr., 19. But in all such cases there has been nothing 
done by the secured creditor, beyond providing for his 
own repayment, which in any way tended to assist the 
debtor in evading his other obligations.  

In Switz v. Bruce, 16 Nebr., 463, the creditor, know
ing her debtor had other obligations, took conveyance of all 
his property and paid him $450. She believed the other 
obligation was unjust or had been paid, but it was held 
her action necessarily assisted the defeating of the other 
claim, and she was chargeable with knowledge of such 
fact, and with an intention to assist in such result. The 
court says (p. 466): "She had the lawful right to beat him 
[the other creditor] to the extent of getting her own pay;.  

*28 Am. St. Rep., 527.
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and had she stopped there, her position would have been 
unassailable. But unfortunately for her, she did not, 
but proceeded to assist her co-defendant to convert all of 
his property to the exclusion of the plaintiff." 

The recent case of Henney Buggy Co. v. Ashenfelter, 
60 Nebr., 1, affirmed the same doctrine. The buggy com
pany, to secure a debt of $1,800, took its debtor's entire 
stock, and paid him $300 in money. This was held to 
necessarily result in assisting the debtor in keeping that 
much property from his other creditors, and as the evi
dence showed that such a purpose on the debtor's part 

was known to the buggy company, the conveyance left 
the property subject to attachment by the other creditors.  

The fact that in the case at bar the debtor was entitled 
to exemptions would not seem to affect the case. It is 
evident enough that Renshaw is in a much better condi
tion to avoid payment of creditors by having $500 in cash 
than merely having a right to have appraised and set off 
to him $500 worth of goods. It is impossible to see what 
there was to prevent him from claiming exemptions out 
of any equity which might be left after the satisfaction of 
the banking house and Symns Grocery Company's mort
gages. We do not think that it is competent for a creditor 
to present this kind of inducement for a preTerence that 
completely shuts out other meritorious claims.  

We therefore recommend that the judgment be affirmed.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.
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JAMES P. BALL V. CHARLES H1. BEAUMONT ET AL.  

FILED OCTOBER 22, 1902. No. 12,225.  

Commissioner's opinion, Department No. 1.  

1. Money Paid Out: ACTION: GENERAL DENIAL: AMENDMENT: NEW 
ISSUE. Where plaintiff's claim is for money laid out and ex
pended for defendants at their request, and is met in the county 
court by a general denial and an allegation that the money 
was paid by plaintiff as guarantor of a note signed by defend
ants, but which subsequently had been altered in various ma
terial respects without defendants' assent, and that its payment 
was never requested by the answering defendant, a subsequent 
amendment in the district court by which the answering defend
ant stated that he was a surety only, and that the money was 
paid out for the other defendant's benefit and at his request, 
introduces no new issue.  

2. Instruction: ALTERATION OF INSTRUMENT. An instruction that a 
material alteration of the note, if shown, would be available 
to the defendant only in case the jury found that he was surety, 
and that the plaintiff, when making the alteration, knew that 
fact, held erroneous, but binding upon the jury.  

3. - : CONFLIcTING EVIDENCE: NOTICE: SURETYSHIP RELATION.  
A verdict under such an instruction, rendered on conflicting evi
dence as to the question of ratification by defendants as a part
nership, can not be upheld when there was no evidence, of notice 
to plaintiff of any suretyship relation on the part of the answer
ing defendant in the transaction, since the verdict is contrary 
to the trial court's instruction.  

ERROR from the district court for Perkins county.  
Tried below before GRIMES, J. Rehearing of case re
ported in 63 Nebr., 215. Reversal adhered to.  

John H. Bower, for plaintiff in error.  

B. F. Hastings, F. H. Gaines, Stewart & Munger and 
Gaines, Kelby, Storey & Martin, contra.  

DAY, C.  

No objections on this rehearing are made to the state
ment of the pleadings in the former opinion filed in this 
court December 4, 1901. 63 Nebr., 215. The only addi-
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tion to that statement which is suggested is that plaintiff's 

reply alleged the partnership of defendants, and receipt 
on their part of the money, and ratification, as partners, 
of its procurement. On the rehearing objection is made 
to the conclusion that the allegations inserted by amend
ment to the answer of Beaumont in the district court, 
stating that the money was procured and paid for by 
Penn, and that Beaumont's relation to the discharged note 

was merely that of surety, were new matters, not covered 

by the answer as presented in the county court. In the 

county court as in the district court there was a general 

denial. It is earnestly contended that as plaintiff's claim 
is simply and broadly the payment of money for the use 

and benefit of defendants, Beaumont, under his denial, 
could show all these facts. This seems to be conceded in 

the former opinion, but the other matters in the answer 

were thought to constitute such a confession as to do away 

with the general denial. We have carefully examined the 

answer, and are compelled to the conclusion that there 
is no confession of any allegation of payment of money 

by plaintiff on Beaumont's behalf. It is true, the latter 

says he signed a note. He says that he was a surety on 
it, and that without his consent, it was altered, signed 

and paid by plaintiff. If this action were on the note, 
its alteration could be shown under a general denial 'to 

avoid defendant's liability on it. Where, as in this case, 
the action is for money laid out in paying it, there seems 

to be no reason to restrict the evidence more closely.  

The fact of suretyship, if shown, would not affect the 

question of discharge from the note by reason of altera

tions. The facts that Beaumont made a different note 

from the one paid, that he was surety on that note, and 

no party to its consideration, would seem to be facts 

merely going to negative a payment of money by plaintiff 

in Beaumont's behalf. The pleading of such evidence 

would make it neither more nor less admissible. If this 

view is correct, the permitting of this amendment was 

error without prejudice.
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It must not be lost sight of that the essential allegation 
of plaintiff's petition is the payment of money for the 
benefit of both defendants. The question in the case is 
really whether or not he has done so for both of them.  
His case, as matters stand, may rest upon either one 
of two things: If he has paid a note on which Beaumont 
is legally liable for its full amount and which plaintiff 
was compelled to pay because of his guaranty, that would 
make his case. If he has made a payment for Penn and 
Beaumont as partners, by the request of either of them, 
acting as a partner, and in such a way as to bind both of 
them, he can recover. Evidently it is only because of its 
bearing on the latter question, and on the supposition that 
the note has been so altered as not to furnish a ground 
of recovery, that the question of suretyship becomes im
portant. If by his guaranty plaintiff has been compelled 
to pay a note on which Beaumont was bound, as principal 
or surety, to pay the whole amount, he can recover of 
Beaumont the whole amount. If, after the note was 
altered, as Beaumont claims, plaintiff paid out the money 
on it at the desire of Penn and Beaumont as partners, and 
at the request of one of them, either direct or implied, 
and for their joint benefit, he can recover. It is to be 
observed, however, that the note does not purport to 
be a partnership obligation. Its alteration would avoid 
it, as against Beaumont, whether he is held to be a prin
cipal or a surety. The real importance of Beaumont's 
relations to the paper is simply as bearing on the ques
tion of his request, actual or implied, for its payment by 
plaintiff. No direct request by Beaumont for the payment 
of the note is claimed. Alterations contrary to the in
structions sent with it when it was transmitted to Ball, 
sufficient to avoid it if not ratified, are admitted. No 
direct ratification by Beaumont seems to be claimed either 
by pleading or evidence. Plainly, then, the only chance 
for plaintiff to recover is by the establishment of a part
nership transaction, so that Penn's knowledge and rati
fication of plaintiff's acts would be a ratification by both
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defendants. The condition of affairs seems to be that 

plaintiff had no direct knowledge of the relative positions 

toward this transaction of the two defendants. Penn 

says it was a partnership transaction, and Beaumont that 

it was a personal one of Penn's and an endeavor on the 

latter's part to raise his share of the firm's capital,in which 

Beaumont signed the note as surety. If the note itself 

is avoi.ded for alterations, and does not furnish a basis 

of recovery, the burden of proving a partnership trans

action and a valid authorization or ratification by the 

partnership of the payment, is on plaintiff.  

We entirely concur with the former opinion in finding 

that the question of suretyship was given quite undue 

prominence. The trial court told the jury, in substance, 

that alterations would relieve Beaumont, if they found 

he was a surety, and that plaintiff was aware of it; other

wise not. This instruction was excepted to by plaintiff.  

There is no evidence in the record tending in any way to 

show knowledge on plaintiff's part that Beaumont was 

merely a surety. The verdict, therefore, is clearly con

trary to this instruction.  
The fifth error mentioned in the motion for a new trial, 

as well as in the petition in error, is that the verdict is 

contrary to the instructions of the court. As above stated, 

this verdict is upon conflicting evidence as to the relations 

in this transaction of the two makers to each other and 

to the note. It was the jury's duty to follow the court's 

instructions, though we think them wrong in making 

knowledge of defendant's suretyship on plaintiff's part 

necessary to give effect to alterations. The alterations 

would be just as effectual to do away with the note itself 

against Beaumont as principal as they would as surety.  

We are of the opinion that under the instructions as they 

stand, there was no defense to the note. We are unable 

to say, as a matter of law, that this verdict for defendant 

is the only one possible under the evidence, and that 

therefore the failure to follow instructions was not preju

dicial.
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The question of whether the note was a partnership 
obligation, authorized and ratified by the partnership, and 
for whose payment plaintiff is entitled to be reimbursed 
by either partner, seems to be presented in the evidence 
as well as in the pleading. At another trial the evidence 
may leave open for a jury's decision, also, the question as 
to material alterations. The evidence of the last one 
seems, however, to leave no question about that.  

It is therefore recommended that the judgment of re
versal be adhered to.  

HASTINGs and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of reversal with directions hereto
fore entered herein is adhered to.  

REVERSAL ADHERED TO.  

BURNEY J. KENDALL V. WALTER L. SELBY.  

FILED OCTOBER 22, 1902. No. 11,688.  

Commissioner's opinion, Department No. 1.  

1. Note: MORTGAGE: CONTEMPORANEOUs EXECUTION: CONSTRUCTION: 
NEGOTIABILITY. Where a note and the mortgage securing it are 
made contemporaneously, they are to be construed together, 
and all persons chargeable with notice of the conditions of the 
mortgage are bound by its terms affecting the negotiability 
of the note.  

2. : : TAXES. A provision in a mortgage which, 
by the terms of the note to secure which it is given, is made 
a part thereof, that the mortgagor shall pay taxes on the 
premises, and on his failure to do so the holder may pay the 
same, and the mortgage shall stand as security for such pay
ment and interest thereon, does not affect the negotiability of 
the note.  

3. : : NEGOTIABILITY. A provision in a mortgage, which 
by the terms of the note to secure which it is given, is made a 
part thereof, that on failure to comply with any of the condi
tions of the mortgage, the whole debt shall become due and
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payable without notice to the mortgagor, does not affect the 

negotiability of the note.  

4. - : - : DEFAULT: HIGHER RATE OF INTEREST. A provision 

in a note and mortgage that in case of a default in some par
ticular the debt shall draw a higher rate of interest than would 
otherwise be the case, is in the nature of a penalty, is non

enforceable, and its incorporation in the note does not affect its 

negotiability.  

5. Conflicting Evidence. The finding of the trial court upon contra

dictory testimony will not be disturbed if supported by sufficient 

competent testimony.  

6. Dismissal: FORECLOSURE: APPEAL: REVERsAL: BAR. Where a 

foreclosure suit has been prosecuted to decree, and an appeal 
taken therefrom has resulted in a reversal of such decree, 
whereupon the plaintiff dismisses his suit without prejudice, 
held, that such proceedings were not a bar to a suit at law upon 
the indebtedness, and the answer of an indorser upon the note, 
pleading the commencement and dismissal of the foreclosure 
suit, fails to state a defense.  

ERitoR from the district court for Douglas county.  

Tried below before KEYSOR, J. Affirmed.  

Albert Swa.rtzlander, for plaintiff in error.  

F. H. Gaines and Gaines, Kelby & Storey, contra.  

KIRKPATRICK, C.  

This is an action brought in the district court for 

Douglas county by Walter L. Selby, defendant in error, 
against Burney J. Kendall, plaintiff in error, charging 

the latter as indorser upon four promissory notes of $600 
each, made by Charles F. Mullen, December 11, 1890, 
payable to the Patrick Land Company, and by the land 

company indorsed and transferred to plaintiff in error, 
who afterwards, and before maturity, indorsed and trans
ferred them to one James M. Woods; said notes being 
finally transferred by indorsement to defendant in error, 
Selby. An answer was filed, admitting the execution and 
delivery of the notes, and their indorsement by plaintiff in 
error, and denying each and every other allegation of the 
petition; and in addition pleading that at the time of the
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execution of the notes, and as a part of the same transac
tion, four separate mortgages were made securing the 
same, and by the terms of the notes made parts thereof; 
that by reason of the mortgages being made parts of the 
notes, the notes were rendered non-negotiable on account of 
conditions contained in both notes and mortgages, making 
the amount due and the date of payment uncertain; and 
in addition pleading that defendant in error, Walter L.  
Selby, had on October 16, 1893, commenced an action of 
foreclosure in the district court for Douglas county, seek
ing to foreclose said several mortgages, making plaintiff 
in error a party defendant with other indorsers on- the 
notes; and praying a foreclosure and a deficiency judg
ment against the makers and indorsers, including plain
tiff in error; that a decree of foreclosure was entered in 
said cause, and that afterwards the case was taken to 
this court by plaintiff in error, as a result of which the 
decree of foreclosure was reversed and the cause re
manded; that afterwards defendant in error, without any 
notice to, and without the knowledge of, plaintiff in error, 
dismissed said foreclosure proceedings; and that in said 
foreclosure proceedings no permission was given by the 
district court to institute a suit at law on said notes. To 
this answer was filed a reply, admitting paragraph 6 of 
the answer, which set up the terms and conditions of the 
notes and mortgages, and denying the other allegations 
contained in the answer. Trial was had, which resulted 
in a judgment against plaintiff in error and in favor of 
defendant in error, to reverse which the cause is brought 
to this court. It is contended by plaintiff in error that 
the trial court erred in the following particulars: (1) 
in holding that the notes upon which suit is brought were 
negotiable instruments; (2) in finding that due notice 
of non-payment of the notes was given to plaintiff in 
error; (3) that the failure of defendant in error to pro
ceed with his mortgage foreclosure after the same had 
been instituted was a release of plaintiff in error from all 
liability on account of his indorsement; (4) that the court 

a
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erred in sustaining the motion filed by defendant in 

error to strike from the answer filed by plaintiff in error 

the seventh paragraph thereof, which set up the fore

closure proceedings, and alleged that no permission had 

been given in the equity cause to defendant in error to 

institute this action at law upon the same contracts of 
indebtedness.  

The contention of plaintiff in error that the notes sued 

upon are non-negotiable is based upon certain provisions 
found in both the notes and mortgages. The notes upon 

which suit is brought are alike in form, one of which is 
as foJlows: 

"OMAHA, NEBR., December 11, 1890.  
"On the 11th day of December, 1893, for value re

ceived, I promise to pay to the Patrick Land Company of 
Omaha, or order, the sum of six hundred dollars, with 

interest thereon from date, payable as shown and repre

sented by interest coupons hereto attached; and if any 

interest coupon is not paid when due, then the whole of 

this note shall immediately become due, and may be col

lected by suit at any time; and if this note is not paid 

when due either by maturity or by reason of failure to 

comply with the terms of the mortgage given to secure 

the same, which is made a part hereof, or by default in the 

payment of any interest coupon, then the same shall bear 

interest at the rate of ten per cent. per annum. Principal 

and interest payable at the office of the Patrick Land 

Company at Omaha. Lot 10, block 103, Dundee Place, 

Omaha, Nebraska.  
"[Signed.] CHARLES F. HULLEN." 

In Garnett v. Meyers, 65 Nebr., 280, this court said: 

"A note, and mortgage securing it, made contempo

raneously, are to be construed together as to all per

sons chargeable with notice of their contents and their 

relation to each other." In the note quoted above is a 

provision making the mortgage a part of the note, so 

that the payee and indorsers of the note are chargeable 

with notice of all conditions contained in the mortgage.
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The conditions in the mortgage concerning which com
plaint is made are as follows: (1) That the mortgagor 
should pay all taxes on the premises before they became 
delinquent, and that on his failure so to do, the holder 
might pay the same and recover ten per cent. interest 
thereon, and that the mortgage should stand as security 
therefor; (2) that on failure to comply with any of the 
conditions of the mortgage, the debt should immediately 
become due and payable without notice to the mortgagor, 
and the holder might immediately foreclose the mortgage.  
The third condition requires more particular notice, and 
is in the words following: "And it is expressly agreed 
and stipulated that in the event the debt secured by this 
mortgage shall not be paid when due by the terms of said 
bond or promissory note, or when it shall become due by 
reason of the breach of any of the conditions, covenants 
or agreements of this mortgage, it shall bear interest at 
the rate of ten per cent. per annum from the date hereof, 
and the holder thereof shall recover principal and ten 
per cent. interest per annum thereon from the date 
hereof, less any amount which may have been paid 
thereon." 

Regarding the first contention, it may be said that this is 
a provision relating alone to the security for the debt, and 
simply requires the mortgagor to do what he would be 
bound to do in the absence of a condition, and provides 

that on his failure to pay the taxes, the holder of the mort

gage may pay the same, and recover interest on such pay

ment at the rate of ten per cent. This provision in no way 
tends to render the amount due on the note uncertain, and 
therefore does not affect the negotiability of the note.  

In Stark v. Olsen, 44 Nebr., 646, this court passed upon 
a condition almost identical with the second one in the 

mortgage involved herein, and expressly held that such a 
provision did not make the maturity of the note uncer

tain, and therefore did not affect its negotiability.  
'The substance of the third condition quoted above is 

that on failure of the mortgagor to pay the indebtedness

NEBRASKA REPORTS. '[VOL. 6664



Kendall v. Selby.  

when due, such indebtedi ess should draw interest at the 
rate of ten per cent. per annum from its date. In consid
ering a provision of like character, this court, in Connecti
cut Mutual Life Ins Co. v. Westerhoff, 58 Nebr., 379, said: 
"A provision in a note and the mortgage by which the pay

.ment of the debt evidenced by the note is secured that in 
the default of the payment of the semi-annual interest in
stalment the whole debt shall bear interest at a higher 
rate than it would by its terms otherwise bear, is in the 
nature of a penalty and will not be enforced." The third 
condition quoted above, being clearly a penalty and non
enforceable, can not in any way be held to affect the ne
gotiability of the note. We therefore conclude that the 
notes in suit are negotiable, and the first contention of 
plaintiff in error can not be sustained.  

It is next contended that no sufficient notice of dis
honor was given to plaintiff in error. Upon this point the 
evidence in the record is conflicting. Defendant in error 
testifies positively that he had several conversations with 
plaintiff in error regarding the failure of the niaker to 
pay the notes in question; that plaintiff in error asked 
that he be given additional time and not to crowd him for 
the payment. He also testified that the notes were duly 
protested for non-payment, and notice thereof given to 
plaintiff in error. All of this testimony is denied by 
plaintiff in error. This was a question for the determina
tion of the trial court, and it having found against the 
contention of plaintiff in error, under the well-established 
rule in this state such finding will not be disturbed by this 
court if sustained by sufficient competent evidence, and 
this seems to be true of the finding under consideration.  

The third contention is that the failure of the defend
ant in error to continue the proFecution of his foreclosure 
suit operated to discharge plaintiff in error from all liabil
ity on the notes. This contention seems to be wholly un
supported by authority and is without merit.  

The final contention of plaintiff in error is that the 
trial court erred in striking from his answer the para

11
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graph which set up the foreclosure proceedings instituted 
by defendant in error and their dismissal, and the failure 
of defendant in error to apply to the court in which such 
proceedings were had for permission to institute this ac
tion at law. It is disclosed by the seventh paragraph of 
the answer filed that defendant in error began foreclosure 
proceedings upon the mortgages and notes in suit, whieh 
he prosecuted to decree, that from the decree foreclosing 
the mortgages, plaintiff in error prosecuted error to this 
court, which proceeding resulted in a reversal of the de
cree of foreclosure. The answer further disclosed that 
defendant in error thereafter dismlissed his foreclosure 
proceedings, and it is now contended by plaintiff in error 
that under the provisions of section 848 of the Code of 
Civil Procedure, defendant in error had no right to in
stitute this action at law. The section relied upon is as 
follows: "After such petition shall be filed, while the 
same is pending, and after a decree rendered thereon, no 
proceedings whatever shall be had at law for the recovery 
of the debt secured by the mortgage, or any part thereof." 
The paragraph of the answer of plaintiff in error which 
was stricken out set up the institution of the foreclosure 

proceedings, the judgment of the trial courf, the reversal 
of such judgment by this court, and the dismissal of such 
proceedings by defendant in error. It is quite apparent 
that after the dismissal of such foreclosure proceedings 
they were no longer pending. The situation of the par
ties would be the same as though no foreclosure suit had 
ever been brought. From' this it follows that paragraph 
7 of the answer wholl v failed to state any defense, 
and the action of the trial court in striking it out was 
correct.  

From an examination of the entire record, it is ap
parent that no error has been committed by the trial 
court, and it is therefore recommended that the judgment 
be affirmed.

HASTINGS and DAY, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

HAMILTON NATIONAL BANK ET AL., APPELLANTS, V. AMER
ICAN LOAN & TRUST COMPANY ET AL., APPELLEES.  

FILED OCTOBER 22, 1902. No. 11,993.  

Commissioner's opinion, Department No. 1.  

1. Constitutional Provisions: CONSTRUCTION: ORDINARY MEANING: 
CIONTEXT: TECHNICAL SENSE. In construing constitutional pro
visions, the rule prevails that words shall be given their ordi
nary meaning, except where the context makes it plain that 
they have been used in a technical sense.  

2. What Constitutes a Bank: COMMERCIAL PAPER: NEGOTIATION OF 
LOANs: SELLING EXCHANGE. To buy and sell commercial paper, 
to make and negotiate loans, to receive money to be trans
ferred to and paid at other places, to buy and sell exchange 
upon other cities in this and foreign countries, to receive money 
on deposit, and to pay the same out upon checks or orders, are each banking functions; but it is not necessary, in order 
to constitute a corporation a banking institution within the 
meaning of section 7, article .11b, of the constitution, that it 
shall exercise all of these functions.  

3. : STATUTE: CHARTER: CONSTRUCTION BY OFFICERS. In deter
mining whether or not a corporation is a banking institution 
within the meaning of section 7, article 11b, of the constitution, 
the court will look to its articles of incorporation, its declared 
objects and purposes, the character of the business transacted 
by it, and even the construction which the officers themselves, 
in their management of its affairs, place upon its charter 
powers, if this construction is not unwarranted by the language 
of its charter.  

4. Corporation: NATURE OF BUSINESS: BANK: LIABILITY OF STOCK
HOLDERS. A corporation filed articles providing, among other 
things, that the general nature of its business should be to make 
and negotiate loans, to purchase and sell notes, mortgages, 
stocks and bonds, to borrow money and issue its own obliga
tions therefor, to receive money on deposit, and to execute 
trusts. It received money on deposit, and paid the same out 
on checks; it bought and sold commercial paper; it made and 
negotiated loans; it bought and sold exchange upon other cities,
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and also transacted much of the business of a loan and trust 
company. It designated itself a "loan and trust company." Held, 

That it was a bank, and its stockholders were liable under the 

provisions of section 7, article 11, of the constitution.  

5. What Constitutes Res Judicata: IDENTICAL ISSUE: IDENTITY OF 

PARTIES. In order that a judgment in a prior suit may be a 

bar to a subsequent action, it must appear either by the record, 

or by clear and satisfactory evidence, that the identical issue 

presented by the subsequent suit was inyolved or adjudicated 

in the prior suit, and that both actions are between the same 

parties or their privies.  

6. - : - : - : REMOVAL OF RECIVER. An adverse ruling 

on a motion, the principal purpose of .which is to secure 

the removal of a receiver on the ground that he is a stockholder 

of the corporation, and therefore not a suitable person to en

force the stockholders' liability provided for in the case of 

banking institutions, is not an adjudication of the question 

whether the corporation is a banking institution within the 

meaning of section 7, article 11, of the constitution; but such 

ruling will leave the party free to litigate the question of the 

stockholders' liability in another court of concurrent jurisdic

tion.  

7. Bank: LIABILITY or STOcKHOLDEBs: AUTHORITY OF RECEIVER. The 

liability of stockholders of a banking institution to its creditors, 

imposed by section 7, article 11, of the constitution, is not 

an asset of the corporation, collectible by suit or assessment 

by the officcrs of the corporation or a receiver acting in their 

stead, but is a subject-matter wholly distinct from that of the 

assets of the corporation; and a receiver can proceed to the 

enforcement of such liability only at the instance of the cred

itors themselves, and by direction of the court, and then only 

after the claims of the creditors have been judicially ascer

tained, and the assets of the corporation exhausted.  

s. Evidence: FINDING. Evidence examined, and found not to sustain 

the finding and judgment of the trial court.  

APPEAL from the district court for Douglas county.  

Bill in equity by Hamilton National Bank et al. to en

force the constitutional liability of stockholders against 

the American Loan & Trust Co. et al. Heard below be

fore FAWCETT, J. Decree for defendants. Plaintiffs ap

peal. Reversed.  

James H. McIntosh (John L. Webster, of counsel), for 

appellants.
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William D. McHugh, W. A. Saunders, Carroll S. Mont

gomery and Matthew A. Hall, contra.  

KIRKPATRICK, C.  

This is a suit brought in the district court for Douglas 
county by the Hamilton National Bank and others, appel
lants, against the American Loan & Trust Company and 

others, who were stockholders in the company, for the 
purpose of enforcing the constitutional ' liability of the 

stockholders, alleging said loan and trust company to be a 
banking corporation or institution. The petition, among 
other things, alleged that the American Loan & Trust 

Company was incorporated in December, 1885; that it 
continued to do business until May 10, 1894, at which 

time it went into the hands of a receiver, who subsequently 
collected the assets of the corporation and closed up its 
business; that appellants are creditors of the company, 
and that appellees were stockholders, each holding the 
number of shares set out in the petition, and that they 
were such stockholders at the time the indebtedness due 
appellants respectively was contracted; and prayed the 
appointment of a receiver with an order to him to pro
ceed to enforce the constitutional liability of the stock
holders. The answer admits the incorporation as alleged, 
and that appellants are creditors of the trust company, 
and at the trial it was further admitted that appellees 
were stockholders of the American Loan & Trust Com
pany at the time the indebtedness pleaded was contracted; 
admitted the commencement of the action in the circuit 
court of the United States, and the appointment of a re
ceiver, and alleged that each of the appellants duly en
tered an appearance in said proceedings; that said re
ceiver was finally discharged by order of the circuit court.  
It is further alleged that appellants duly presented to said 
circuit court an application for an order adjudging the 
American Loan & Trust Company to be a banking cor
poration, and that the stockholders of said corporation
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were liable as stockholders of a banking corpora
tion under the constitution of the state of Nebraska; that 
upon said application the circuit court of the United 
States adjudged that the American Loan & Trust Com
pany was not a banking corporation, and that the stock
holders were not liable as stockholders of a banking 
corporation, and denied the application; and that said 
proceedings amounted to an adjudication of the rights of 
appellants, which is binding upon each of them, and that 
they are estopped from pleading, asserting or maintain
ing the present action. To this answer, for reply, was 
filed a general denial. Trial was had on the 22d day of 
December, 1900, resulting in a finding that the American 
Loan & Trust Company was not a banking institution, 
and that the stockholders were not liable, and a judgment 
dismissing the petition filed by appellants for want of 
equity. To reverse this judgment, the cause is brought to 
this court upon appeal.  

But two questions requiring determination are pre
sented: First, is the American Loan & Trust Company a 
banking corporation within the meaning of section 7, arti
cle 11b, of the constitution? and, second, are the proceed
ings had in the circuit court of the United States a bar to 
the right of appellants to recover in this suit? 

The constitutional provision referred to is as follows: 
"Every stockholder in a banking corporation or institu
tion shall be individually responsible and liable to its 
creditorssover and above the amiount of stock by him held 
to an amount equal to his respective stock or shares so 
held, for all its liabilities accruing while he remains such 
stockholder; and all banking corporations shall publish 
quarterly statements under oath of their assets and lia
bilities." 

In State v. Bacon, 6 Nebr., 286, this court, quoting with 
approval from Sedgwick, Constitutional Law, said: "In 
the consideration of these questions it may be observed in 
the first place, that, in the construction of a constitution 
the rule is, 'its terms must be taken in the ordinary and
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common acceptation, because they are supposed to have 
been so understood by the framers and by the people who 
adopted it. This is unquestionably the correct rule of in
terpretation. It, unlike the acts of our legislature, owes 
its whole force and authority to its ratification by the peo
ple; and they judged it by the meaning -apparent on its 
face according to the general use of the words employed, 
when they do not appear to have been used in a legal or 
technical sense.'" This has become the settled rule of 
interpretation of constitutional provisions. State v. Lan
caster County, 6 Nebr., 474; Belknap v. Louisville, 99 Ky., 
474, 487, 34 L. R. A., 256, 59 Am. St. Rep., 478.  

The question would, therefore, seem to be, was the 
American Loan & Trust Company a banking corporation 
or institution within the meaning of the provision quoted, 
taking those terms in the ordinary and commonly accepted 
meaning? 

Morse, Banks and Banking [4th ed.], volume 1, section 
2, defines a bank as follows: "An institution, usually in
corporated, with power to issue its promissory notes in
tended to circulate as money (known as bank notes); or 
to receive the money of others on general deposit, to form 
a joint fund that shall be used by the institution for its 
own benefit, for one or more of the purposes of making 
temporary loans and discounts, of dealing in notes, for
eign and domestic bills of exchange, coin, bullion, credits, 
and the remission of money; or with both these powers, 
and with the privileges, in addition to these basic powers, 
of receiving special deposits, and making collections for 
the holders of negotiable paper, if the institution sees fit 
to engage in such business." As a further definition, he 
says: "Practically, a bank is a place where deposits are 
received and paid out on checks, and money is loaned on 
security. If the institution has the additional power of 
issuing its promissory notes to circulate as muoney, it is 
called a 'bank of issue.'" 

Zane, in his work on Banks and Banking (section 2),
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says: "A learned and generally accurate judge,* attempt
ing a general definition, has defined a banker to be 'one 
who keeps a place for the traftic of money; who there re
ceives it from others and keeps it with his own, using the 
whole fund as his own, or remits it at request to other 
places; who repays it at the will and call of his customers; 
who furnishes money to others on the discount of their 
obligations, or on securities brought by them; and who 
buys and sells bills of exchange.'" People v. Doty, 80 N.  
Y., 225.  

Bouvier's Dictionary defines a bank as an "institution, 
generally incorporated, authorized to receive deposits of 
money, to lend money, and to issue promissory notes,
usually known by the name of bank notes,-or to perform 
some one or more of these functions." 

Black's Law Dictionary defines a bank as "an institu
tion, of great value in the commercial world, empowered 
to receive deposits of money, to make loans, and to issue 
its promissory notes (designed to circulate as money, and 
commonly called 'bank-notes' or 'bank-bills'), or to per
form any one or more of these functions." 

The Century Dictionary, in defining banks, classifies 
them under four distinct heads, viz., national and state 
banks, private banks, loan and trust companies and sav
ings-banks. .  

In the case of Bank for Savings v. Collector, 3 Wall. [U.  
S.], 495, 512, Justice Clifford, in defining a bank, says: 
"Banks, in the commercial sense, are of three kinds, to 
wit: 1, of deposit; 2, of discount; 3, of circulation. All 
or any two of these functions may be, and frequently are, 
exercised by the same association; but there are still 
banks of deposit, without authority to make discounts or 
issue a circulating medium." 

In Oulton v. Socingls Institution, 17 Wall. [U. S.], 109, 
116, it is said: "Associations engaged in moneyed trans

* Charles Jan es Folger, 1818-1884, judge court of appeals for ten 
years; secretary of treasury under Arthur; defeated for governor of 
New York by Grover Cleveland, 18.82, by a majority of 192,854 votes, 
which fact made Cleveland president.-W. F. B.
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actions, whether incorporated or not, having a place of 

business where credits are opened by the deposit or collec

tion of money or currency, subject to be paid or remitted 

upon draft, check or order, or where money is advanced or 

loaned on stocks, bonds, bullion, bills of exchange or 

promissory notes; or where stock, bonds, bullion, bills of 

exchange or promissory notes are received for discount or 

for sale, are regarded as banks." 

Articles 3 and 11 of the articles of incorporation of the 

American Loan & Trust Company are the only ones re

quiring particular consideration, and are as follows: 

"3. The general nature of the business to be trans

acted shall be as follows: To make and negotiate loans of 

money upon which it may give its guarantee of payment 

or collection; to purchase, take and hold real and personal 

property, whether for its own use or for other purposes, 

and to sell and convey the same; to purchase and sell 

notes, mortgages, stocks, bonds and other securities and 

personal property; to invest money in real estate, to bor

row money, and issue its own obligations therefor, to re

ceive money on deposit; to execute trusts." 

"11. The indebtedness of 'this corporation shall at 

no time exceed two-thirds of its paid capital stock, except 

for deposits or by the issue of debenture bonds based on 

security for at least an equal amount placed in the hands 

of trustees duly appointed by the board of directors." 

The articles of incorporation were subsequently 

amended several times, but in no particular essential to 

the determination of this case were changes made, except 

that article 11 was amended to read as follows: "The in

debtedness or liability of this corporation shall not ex

ceed two-thirds of its paid-up capital stock, but such limi

tation shall not include deposits, debenture bonds, based 

on the security of at least an equal amount of notes or 

bonds secured by real estate mortgages placed in the hands 

of trustees duly appointed by the board of directors; or 

the liability of the corporation by reason of its guaranty 

of payment of notes or bonds, by it sold; Provided that



74 NEBRASKA REPORT8. [VOL. 66 
Hamilton Nat. Bank v. American Loah & Trust Co.  

the total indebtedness or liability of this corporation, in
cluding such deposits, debenture bonds and guaranteed 
notes and bonds, shall not exceed three times the sum of 
its paid up capital stock added to the amount of its stock
holders' liability." 

From the definitions and authorities quoted it is quite 
apparent that to buy and sell commercial paper, to make 
and negotiate loans,-that is, to discount commercial pa
per, to receive money to be transferred to and paid at other 
places, to buy and sell exchange upon other cities in this 
and foreign countries, to receive money on deposit, and 
to pay the same out upon checks or orders,-are each 
banking functions; and from an examination of the arti
cles of incorporation and of the evidence in the case, it is 
equally clear that the American Loan & Trust Company 
was not only authorized to, but did in fact, exercise many, 
if not all, of these functions. It accepted money on de
posit, and paid the same out upon checks. On June 29, 
1889, the day before the prevent banking law took effect 
the loan and trust company attempted to close up that 
part of its business which consisted in receiving deposits, 
in which it had theretofore been engaged, and on that day 
it closed its books, showing the accounts of depositors, at 
that time numbering 300, and having deposits amounting 
to many thousands of dollars; and the accounts were trans
ferred to a new set of books kept by a new institution, 
which had at that time been incorporated under the name 
of the American Savings Bank, the business of which was 
carried on in the same offices and largely by the same 
officers and clerks as the business of the American Loan 
& Trust Company.  

It is contended by counsel for appellees that the receiv
ing of deposits and paying the same out upon checks was 
business commenced and carried on by one or more of 
the officers of the American Loan & Trust Company, with
out the knowledge or consent of the stockholders, and that 
such transactions were ultra vires. We are unable to see 
merit in this contention. It is probably true that inas-
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much as appellants did not contract their indebtedness 
against the trust company by deposit of money as in a 

bank, no question of estoppel can enter into or become 
decisive of this case, and it is probably also true that the 

question of the liability of the stockholders must be de
termined from an examination of the articles of incorpor
ation, rather than by the business which was actually 
transacted. Yet it is unreasonable to suppose that the 
trust company could have accepted funds on deposit from 
customers aggregating hundreds in number, and carry on 
the extensive business which the testimony shows it did, 
all without the knowledge or consent of the stockholders; 
and the fact that the trust company did carry on the busi
ness of receiving money on deposit and paying it out on 
checks is a matter meriting consideration in this case, as 
being an interpretation which the officers themselves 
placed upon the company's charter powers. It is also 
established by the evidence that the trust company did an 
exchange business, having a. bank as correspondent in 
New York, upon which it drew drafts. It also apparently 
did an extensive business in the matter of buying and 
selling and discounting paper and securities of other 
kinds, as well as loaning money on real estate securities.  
Zane, in his work on Banks and Banking (section 5), 
speaking of the construction of charters, says: "But it 
is well known that many corporations called trust com

panies have banking powers, and carry on a general bank
ing business thereunder. Such corporations from any 
standpoint would necessarily be considered simply as 
banks, so far as their character as banks was in question." 
A plain distinction is observed in the statute concerning 
the liability of stockholders in banks and banki ng insti
tutions and other corporations. S-ction 128, chapter 16, 
Compiled Statutes, 1885, which was in force at the date 
of the incorporation of the American Loan & Trust Com

pany, is as follows: "The articles of incorporation must 
fix the highest amount of indebtedness or liability to which 

the corporation shall, at any one time, be subject, which
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must in no case, except in that of risks of insurance com

panies, and deposits in banks, exceed two-thirds of its 

capital stock." By the terms of this section it was obliga

tory upon every corporation to set out in its articles the 

amount of indebtedness which it was authorized to con

tract. This, in all corporations, except banks and bank

ing institutions and insurance companies, was limited to 

two-thirds of its capital stock, the legislature no doubt 

having in mind the constitutional provision which we 

have quoted, which made the stockholders liable to the 

creditors of the bank, over and above the stock by them 

held, to an amount equal to their respective shares; while 

by section 4, article 11, of the constitution, stockholders 

in other classes of corpoiations are only made liable to 

creditors of the corporation to the extent of the amount 

remaining due and unpaid on their subscriptions to stock.  

It will be noticed that appellee, the trust company, in 

article 11 of its articles of incorporation, which we have 

set out, expressly excepts deposits from the limitations 

upon its indebtedness, and thus classes itself among bank

ing corporations or institutions. Its last amended articles 

contain a provision in the language following: "Provided 
that the total indebtedness or liability of this corporation, 
including such deposits, debenture bonds, and guaranteed 

notes and bonds, shall not exceed three times the sum of 

its paid-up stock added to the amount of its stockholders' 

liability." Inasmuch as the articles provided that the 

stock must be fully paid before being issued, it is difficult 

to see the purpose of the latter clause of the portion just 

quoted, viz., "added to the amount of its stockholders' 
liability," unless the framers of the articles of. appellee 

knew and understood that the stockholders were liable 

under the constitution as stockholders of a banking insti

tution. In any other view, the clause quoted would be 

meaningless.  
This was a right under the constitution which must 

have been of great value to appellee. The nature of its 

business was such that to restrict its indebtedness to two-
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thirds of the amount of its capital stock might have and 

no doubt would have very seriously hampered it in the 

business which it was undertaking to transact. For all 

that appears from the record, at the time the indebtedness 

of appellants was contracted it may have been indebted 

to an amount exceeding the two-thirds of its capital stock, 

to which it would have been limited had it not been a 

banking institution.  
In State v. Minnesota Thresher Mfg. Co.,* 40 Minn., 213, 

222, it is said: "To determine its actual character, we 

must look to the objects of its formation, and the nature 

of its business, as stated in the articles themselves. It 

can not be made one kind of corporation merely by label

ling it such, if its declared objects and purposes show it 

to be something else." So regarding appellee, notwith

standing the fact that it was named a trust company in

stead of a banking institution, as long as it had and ex

ercised banking powers, and claimed for itself under the 

statute banking privileges, it is a bank, by whatever name 

it may be called. The articles of incorporation are in the 

nature of a contract between the corporation and the state, 

and the courts will generally follow the same rules of 

construction *as against the corporation and its stock

holders that obtain in the construction of other contracts.  

Hartford Bridge Co. v. Union Ferry Co., 29 Conn., 210; 

State v. Noyes, 47 Me., 189; Home of The Friendless v.  

Rouse,4 75 U. S., 430. In the case of ordinary contracts 

between private individuals, the rule is generally stated 

to be that where the parties thereto unite in placing 

a reasonable construction upon a doubtful provision 

therein, such construction will ordinarily be adopted.  

School District v. Estes, 13 Nebr., 52; Paxton v. Smith, 41 

Nebr., 56, 59; Hale v. Sheehan, 52 Nebr., 184. The language 

of a public grant is regarded as the language of the party 

obtaining it, and in the case of all contracts, the general 

rule is that its language shall be construed most strongly 

against the party using it (Hartford Bridge Co. v. Union 

* 3 L. E. A., 310, 517. T 19 L. Ed., 495.
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Ferry Co., supra) ; and we can conceive of no principle 
that would be violated by adopting the construction of the 
charter powers of appellee which its officers themselves 
placed thereon. We conclude, therefore, that the Ameri
can Loan & Trust Company is a banking institution 
within the ordinary meaning of that term as used in sec
tion 7, article 11b, of the constitution, supra, and that 
the liability of the stockholders is that of the stockholders 
of a banking institution.  

The next question requiring determination is whether 
or not the proceedings had in the federal court are a bar 
to the right of appellants to maintain this suit. On the 
30th day of September, 1897, the Rutland County Na
tional Bank, one of the appellants herein, filed in the cir
cuit court of the United States a motion in the language 
following: "Now comes the Rutland County National 
Bank, and moves the court for leave to file a petition for 
the removal of Philip Potter as receiver of the Ameri
can Loan & Trust Company, and for the appointment of a 
substituted receiver, and for such other purposes on the 
several grounds stated in said petition which is tendered 
herewith." Attached to said motion was a petition pre
sented by the Rutland County National Bank, setting up 
that Philip Potter, the receiver, was a stockholder in the 
Am erican Loan & Trust Company, and that petitioner was 
advised by its counsel that the stockholders of said corpo 
ration were liable under the constitution of this state, in an 
amount equaling the par value of the stock held by them, and that Philip Potter, for the reason that he was a stock
holder, was not a fit person to enforce such liability, and 
praying the removal of said receiver, and the appointment 
in his stead of another suitable and disinterested person, 
who should, after his appointment and qualification, under 
the directions of the court, proceed to enforce against the 
stockholders of the trust coimpany their liability under 
the constitution for the payiment of the claim against said 
corporation. This motion was overruled by the circuit 
court, and the application to file the petition tendered
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was denied. It is claimed by counsel for appellees that 
this action on the part of the circuit court amounts to an 
adjudication of the question whether or not the American 
Loan & Trust Company was a banking corporation or in
stitution, and that such proceedings constitute a bar to 
the right of appellants to proceed in this action. It is 
disclosed by the record that at the time of the filing of this 
motion none of the appellants had presented or proved in 
the circuit court their claims against the trust company; 
they had not been made parties to the suit in the circuit 
court, and aside from recognizing the proceedings by tak
ing receiver's certificates for the amount of their claims, 
had made no appeArance in the cause, except that it ap
pears from the record that the Rutland County National 
Bank had filed objections to the report made by the re
ceiver of a sale which he had made, under directions of 
the court, of certain assets and property of the corporation.  
It is claimed by appellees that appellants were in reality 
parties to the motion filed in federal court, in that it was 
for the benefit of all the creditors, and for that reason is 
a bar to this proceeding. Again, it is contended that the 
proceedings in the federal court are a bar to this proceed
ing whether appellants ever appeared therein or not, for 
the reason that the federal court had jurisdiction of the 
corporation and of its property, and appellants might, if 
so disposed, have appeared in the cause in the federal 
court, and by proper pleadings obtained an adjudication 
of the question concerning the liability of the stockhold
ers. Regarding the first-named contention, it may be 
said that the motion quoted seems to have presented the 
single question of removing the receiver and appointing 
another who should not be a stockholder in the corpora
tion. It is true that the petition tendered foreshadowed 
the desire to have proceedings to enforce the liability of 
the stockholders instituted in a proper manner by a sub
stituted receiver, but it can not be successfully contended 
that the question of the liability of the stockholders was 
presented by this motion to the court for consideration.
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The exact amount due from the corporation to its various 
and numerous creditors seems not to have been judicially 
determined at that time. Appellants had not, at that 
time, either proved their claims before the receiver, or 
obtained judgment thereon, and were not in a position to 
ask the enforcement of the stockholders' liability. Farm
ers' Loan & Trust Co. v. Funk, 49 Nebr., 353; German Nat.  
Bank v. Farmers & Merchants' Bank, 54 Nebr., 593; Hast
ings v. Barnd, 55 Nebr., 93. The question upon which the 
ruling of the court was invoked was whether the showing 
of the Rutland County National Bank was such as to call 
for the discharge of the then acting receiver, and the ap
pointment of one who should be in no way disqualified, by 
reason of adverse interest, to enforce the stockholders' 
liability. The question of the stockholders' liability was 
one which might or might not arise at some future time, 
but at all events certainly would not arise until a proper 
proceeding had been instituted by the receiver or by the 
creditors themselves.  

It is next contended that appellants had the right to in
tervene in the circuit court and present for determination 
there the question of the stockholders' liability, and that 
having failed so to do, they are now estopped to present 
the matter in this proceeding. Many authorities are pre
sented on behalf of appellees, which seem in a measure to 
support their contention, but we are not prepared to carry 
the rule to the extent sought by counsel. The receiver 
appointed by the circuit court for the trust company was 
authorized and directed to collect and convert into money 
the assets of the corporation. He took the place of the 
regularly constituted officers of the corporation and had 
the same right to proceed against any of the stockholders 
that the officers of the corporation had. He could have 
proceeded against any of the stockholders for the collec
tion of any balance remaining (Ie from them to the cor
poration on subscriptions for stock, and could have col
lected any assessments legally made against stockholders.  
In short, it was his duty, under directions of the court, to
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convert all the assets of the corporation into such form 
as would enable them to be used for the satisfaction of the 
debts existing against the corporation. The liability of 
the stockholders created by the constitution was not one 
existing in favor of the corporation, but in favor of the 
creditors of the corporation. Concerning this liability, 
Morawetz, in his work on Private Corporations, volume 2, 
section 869, says: "A provision of this character does not 
increase the capital or pecuniary resources of a corpora
tion, except indirectly, by increasing its commercial 
credit; its object is merely to provide a security for 
creditors in addition to the security furnished by the com
pany's capital. The liability thus assumed by the share
holders is solely for the benefit of the company's credit
ors. The corporation and its officers and agents can not 
dispose of or control it in any manner. They can not 
collect it by an assessment upon the shareholders; nor 
can they assign it to a trustee for the benefit of creditors, 
though the corporation be insolvent." 3 Thompson, Cor
porations, sec. 3560; 1 Cook, Corporations [5th ed.], sec.  
218.  

In Runner v. Dwiggins,* 147 Ind., 238, 239, Chief Justice 
Jordan, in speaking of stockholders' liability, says: "Cer
tainly, it can not be asserted with any reasonable support, 
that this peculiar liability imposed by the statute upon 
those who become shareholders of a banking association 
organized under the existing law, is in any sense an asset, 
right or interest of the bank which it, as an insolvent 
debtor, can by its deed of assignment pass to its assignee, 
or in any manner vest the enforcement thereof in him.  
In the absence of some statutory provision conferring the 
right, neither the corporation nor its assignee, nor re
ceiver can enforce such a liability as that in question." 
Zang v. Wyantt 25 Colo., 551; Umsted v. Butskirk, 17 Ohio 
St., 113; Wright v. McCormack, 17 Ohio St., 86; Liberty 
Female College v. Watkins, 70 Mo., 13; Dutcher v. Bank, 
12 Blatch. [U. S. C. C.], 435; Farnsworth v. Wood, 91 N.  

*36 L. R. A., 645. f71 Am. St. Rep., 145.  
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Y., 308; Parker v. Savings Bank,* 53 S. Car., 583. So far 
as appears from the record in this case, this liability was 
a subject-matter over which the receiver had no jurisdic
tion. It was a liability which might have been invoked 
by the creditors of the corporation after the amount due 
them was judicially ascertained and the assets of the cor
poration exhausted. It is true that a proceeding to enforce 
this liability might very properly be instituted by a re
ceiver appointed by the court for that purpose, or, as has 
been said by this court in Farmers' Loan & Trust Co. v.  
Funk, 49 Nebr., 353, such proceedings might be instituted 
by a receiver appointed to collect the assets of the cor
poration, by direction of the court after the assets had 
been collected and applied on the indebtedness, and the 
remaining debts judicially ascertained. And it is doubt
less true that the receiver appointed by the circuit court 
for the trust company could, under directions of the court, 
after the debts against the corporation had been judicially 
ascertained and its property exhausted, have proceeded to 
enforce such liability.  

As we have seen, such liability is a subject-matter sep
arate and distinct from that over or concerning which the 
receiver had been appointed. While the circuit court had 
jurisdiction in the case to proceed with the enforcement 
of the stockholders' liability, such jurisdiction was never 
invoked or exercised; jurisdiction having only been ex
ercised over and concerning the assets and liabilities of 
the corporation. It follows that in order to constitute a 
bar to this proceeding, it was necessary for appellees to 
plead and prove that the precise question involved-that is, 
the liability of stockholders to creditors in an aMount 
equaling the stock owned by each respectively-was 
raised and determined in the former suit. This they have 
failed to do. In Slater v. Skirvingt 51 Nebr., 108, this 
court said: "There is a difference between the effect of a 
judgment as a bar or estoppel against the prosecution of a 
second action upon the same claim or demand, and its 

* 69 Am. St. Rep., 888. t 66 Am. St. Rep., 444.
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effect as an estoppel in another action upon a different 
claim or cause of action. In the former case a judgment 
on the merits constitutes an absolute bar to a subsequent 
action, not only as to every matter offered and received 
to sustain or defeat the claim, but as to any other admis
sible matter which might have been offered for that pur
pose. But where the second action is upon a different 
claim or demand, a judgment in the prior action operates 
as an estoppel only as to those matters in issue upon the 
determination of which the finding or verdict was ren
dered." Wilch v. Phelps, 16 Nebr., 515.  

Again, in Anderson v. Kreidler, 56 Nebr., 171, it is said: 
"To sustain a plea of prior adjudication, the matter in 
question must be shown to have been of the issues joined 
and tried in the former action." 

In the case of Richardson v. Opelt, 60 Nebr., 180, the 
question was very carefully considered, and in that case 
Justice HoLcouB, writing the opinion, said: "When the 
pendency of a prior suit is pleaded in abatement, the case 
must be the same, or it will not be sustained. There must 
be the same parties or such as represent the same inter
est; the same rights must be asserted and the same relief 
prayed for. This relief must be founded on the same 
facts, and the essential basis of the relief must be the same 
in both actions. As a general rule, where a judgment in 
a prior suit would be a bar to a judgment in the second 
suit brought in the same or another court of concurrent 
jurisdiction, the plea of other suit pending will be held 
good." 

While, as we have seen, appellants might, by a proper 
proceeding, have invoked the judgment of the circuit court 
upon the question of the liability of the stockholders, they 
were not obliged to do so, but might institute such pro
ceeding in any other court of concurrent jurisdiction.  
For reasons which they doubtless deemed sufficient, ap
pellants saw fit to institute this proceeding in the state 
court It is very clear that the question of the liability of 
appellees as stockholders in the American Loan & Trust
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Company was neither presented nor adjudicated in the 
proceedings had in the federal court, and it follows that 
the contention of appellees in this regard can not be sus
tained.  

The judgment of the trial court that the American Loan 
& Trust Company is not a banking corporation or insti
fution, and that appellees are not liable as stockholders, 
is wrong and must be reversed. We have been asked to 
enter judgment against appellees in this court. This, in 
view of the great number of stockholders, and the diver
sity in amount of their liabilities, we are not prepared to 
do. It is therefore recommended that the judgment of the 
trial court be reversed, and the cause remanded to the dis
trict court for further proceedings in accordance with law.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

GEORGE ALLEN ET AL. V. JOHN H. HALL.  

FnD OcTonua 22, 1902. No. 11,248.  

Commissioner's opinion, Department No. 2.  

1. Landlord and Tenant. A tenant can not dispute his landlord's 

title, but in an action by a lessor to recover rent, the lessee 

may show that the lessor has sold and conveyed the premises 

to another by a deed of general warranty, without reserving 

the rent thereafter to become due.  

2. Sale of Real Estate: REr. One who has conveyed his land to a 

third person by deed, without reserving the rent to become due 

thereafter, can not recover such rent.  

3. Tenant: ACTION BY LESsoR: TITLE PARAMOUNT: EVICTION: Pos

SESSION. A tenant under such circumstances may defend against 

an action by the lessor to recover such rent, without having
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been evicted by title paramount, or disturbed in his possession 
during the term.  

4. Conveyance by Lessor: PLEADINGS: RESERVATION OF RENT: ISSUE: 
JURY. The lessor, notwithstanding he has conveyed the land 
to a third person, may reserve the rent by separate written 
instrument or otherwise; and where that fact is put in issue 
by the pleadings, the evidence on both sides should be received, 
and the question submitted to the jury, under proper instruc
tions.  

ERROR from the district court for Scott's Bluff county.  
Tried below before GRIMES, J. Rehearing of case- reported 
in 64 Nebr., 256. Judgment below reversed.  

T. M. Morrow, for plaintiffs in error.  

F. A. Wright, contra.  

BARNES, C.  

This case is before us on a rehearing. Our former opin
ion will be found in 64 Nebr., 256, and contains a full state
ment of the facts in controversy herein.  

It will be observed that plaintiffs in error alleged in 
their answer that after they had leased the premises in 
question of the defendant in error he sold and conveyed 
the land to one William Effert by deed of general war
ranty, without any reservation of the rent, and it is 
claimed that thereby, as a matter of law, the right to re
cover for the rents due passed to the grantee in said deed, 
and plaintiff could not. maintain the action to recover 
them. By the second subdivision of the syllabus and in 
our remarks in the opinion pertinent thereto, we held 
that plaintiffs in error, having failed. by their answer to 
allege that they had been evicted by title paramount, or 
disturbed in their possession during the term, in view of 
the general doctrine that a tenant can not dispute his 
landlord's title (Nissen v. Turner, 50 Nebr., 272, and 
Mosher v. Cole, 50 Nebr., 636), they could not defend 
against the action on that ground. Plaintiffs in error in 
their brief, on motion for a rehearing, argued this ques-
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tion fully for the first time, and upon a re-examination of 
the matter we are satisfied that we were mistaken upon 
that point. The great weight of authority is that rent is an incident to the reversion, and a deed without reserva
tion invests the grantee with the right to recover it. The defense thus arising in favor of the lessee against an action by the lessor for rent, falling due after the assignment of the reversion, does not depend upon eviction or ouster by the assignee, but is complete without it. English v. Key, 39 Ala., 113; Franklin v. Palmer, 50 Ill., 202, 205; Burden v. Thayer, 3 Met. [Mass.], 76; Vanicklen 
v. Paulson, 14 Barb. [N. Y.], 654; Demarest v. Willard, 8 Cowan [N. Y.], 206; Peck v. Northrop, 17 Conn., 217.  The defendant in error, in his petition in the court below, alleged that he had reserved the rent by a separate written instrument, but offered no proof of that fact. The deed offered in evidence by the plaintiffs in error to establish their defense was excluded. The defendant in error should have been required to prove the reservation 
of the rent, and the mistake in the deed, if any there was; and the plaintiffs in error should have been allowed to controvert such evidence, if any, and the issue thus made should have been submitted to the jury upon proper instructions by the court. So much of our former opinion as is in conflict with this rule is hereby overruled. We are satisfied with the other points decided by us in this case, and adhere to them. We therefore recommend that the judgment of the district court be reversed, and the cause remanded for a new trial.  

OLDHAM and PouND, CC., concur.  

By the Court: For the reasons stated in the foregoing opinion, it is ordered that the judgment heretofore entered in this cause by this court be, and the same hereby is, vacated; and it is further ordered that the judgment of the district court be, and the same hereby is, reversed 
and the cause remanded for further proceedings; and it is further ordered that because of the failure of the plain-
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tiffs in error to properly present in their original brief 
the point herein decided, said plaintiffs in error shall 
pay all of the costs herein made since the filing of their 
application for rehearing.  

JUDGMENT ACCORDINGLY.  

GUSTAV H. LINDELL v. DEERE, WELS & COMPANY ET AL.  

FILED OCTOBER 22, 1902. No. 12,023.  

Commissioner's opinion, Department No. 2.  

1. Unsettled Book Account: INTEREST: SPECIAL AGREEMENT: YER
mnC. Money due on an unsettled book account for goods sold 
and delivered, will only bear interest at the rate of seven per 
cent., beginning six months after the date of the last item. But 
where, in a suit on such account, evidence is introduced show
ing that at the time the goods were ordered it was agreed 
between the parties that the account should draw interest at 
ten per cent. after a certain date, and a jury allowed such 
interest, the verdict will not be set aside for that reason only.  

2. Admission of Evidence: NON-REVERSIBLE ERROR. The admis
sion of incompetent evidence, where it could in no way operate 
to the prejudice of the complaining party, is not reversible error.  

3. Instructions. Instructions complained of examined, and held that 
they were not vulnerable to the objection made to them, and 
the court did not err in giving them.  

4. Non-Reversible Error: OhJEacroN: VALUES. It is not reversible 
error to sustain an objection to a question put to a witness on 
cross-examination for the purpose of testing his competency 
to testify on the question of values, where his evidence as to 
such values is wholly immaterial and could in no way prejudice 
the party complaining.  

5. Conflicting Evidence. Where there is some competent evidence 
to establish every fact necessary to sustain a verdict, and we 
are unable to say upon an examination of the whole record that 
it was clearly wrong, such verdict will not be set aside on the 
ground that it is not sustained by the evidence.  

ERon from the district court for Stanton county.  
Action on account for goods sold and delivered, by Deere, 
Wells & Company against Gustav H1. Lindell and another.
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Tried below before GRAVES, J. Judgment for plaintiff.  
Lindell brings error. Affirmed.  

John A. Ehrhalrdt, for plaintiff in error.  

William W. Young, contra.  

BARNES, C.  

This case was commenced in the district court for Stan
ton county by defendant in error to recover the sum of 
$400, a balance due from Gustave Sonnenschein and Gustav 
Lindell, with interest at the rate of ten per cent. after 
July 1, 1896, on account for goods sold and delivered to 
them at their special instance and request. It was alleged 
in the petition that Sonnenschein and Lindell, at the time 
said goods were sold to them, were partners, doing busi
ness under the firm name of Sonnenschein & Co., and that 
the goods in question were received by them while they 
were still in partnership; that tlie firm had since been dis
solved, and there was no partnership property or effects 
in existence out of which the balance due on the account 
could be collected. It was further alleged that on or about 
December, 1895, or subsequent thereto, while Sonnen
schein and Lindell were in partnership, plaintiff sold and 
delivered to them, at their instance and request, goods to 
the amount of $645.97, and an itemized account of the 
same was attached to the petition, marked "Exhibit A," 
and made a part thereof. It was further alleged that all 
of the said goods were accepted and received by the defend
ants in pursuance of said agreement of sale and purchase; 
that defendants agreed to pay the prices for the said goods 
set forth in the said exhibit, which said prices, it was al
leged, were reasonable prices therefor. The petition fur
ther alleged that no part of the said account had been 
paid, except the sum of $182.47, and that there was a fur
ther credit, for goods returned, of $63.50; that there was 
a balance due plaintiff on said account of $400, with inter
est thereon at ten per cent. from July 1, 1896, for which
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sum plaintiff prayed judgment. To this petition Gustav 
Lindell filed his separate answer, denying all of the allega
tions thereof, except those afterwards therein admitted, 
and alleged that he and Gustave Sonnenschein entered into 
partnership on the 4th day of December, 1895, and that the 
partnership was dissolved on the 1st day of March, 1896.  
He further denies that the firm, while he' was a member 
of it, purchased any goods of or from the plaintiff in the 
month of December, 1895, or at any other time, to the 
amount of- $645.97, or in any other amount, except the 
items dated February 27, 1896; and lie further alleged that 
all of such goods were sold to, and the contract in' writing 
was made with, the firm of Peters & Sonnenschein, who 
were the predecessors of the firm of Sonnensehein & Co.; 
that lie was not a member of the firm of Peters & Sonnen
schein; that the goods itemized in the petition were deliv
ered, if at all, to the firm of Sonnenschein & Co. after he 
had retired therefrom, and had been succeeded by one Ed
ward Sonnenschein; that the indebtedness had been settled 
by the firm of Sonnenschein & Co., composed of Gustave 
Sonnenschein and Edward Sonneuschein, by giving their 
promissory notes therefor, due July 1, 1896, with interest 
at ten per cent., one of which notes was fully paid by said 
firm. The plaintiff, by its reply, denied the allegations 
of the answer not expressly admitted, and admitted that on 
April 3, 1896, one Charles Edwards, agent for the plaintiff, 
negotiated a settlement of the account in question, subject 
to the approval of the plaintiff, and that the notes men
tioned in the answer were given and signed by the firm of 
Sonnenschein & Co., but specifically denied that the firm 
that signed them was composed of Gustave Sonnenschein 
and Edward Sonuenschein, and alleged that it was agreed 
that the firm to be bound thereby was composed of Gustave 
Sonnenschein and Gustav Lindell, the answering defend
ant. It was also alleged that the note paid was paid out of 
the accounts of the firm composed of Gustave Sonuenschein 
and Gustav Lindell. It was further alleged that after the 
said notes were given and one of them had been paid, the
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defendant Lindell refused to be bound by and pay them; 
that thereupon the plaintiff returned the other two notes 
to defendants and commenced this suit to recover the bal
ance due on the original account. Upon these issues a 
trial was had to a jury, which resulted in a verdict in favor 
of the plaintiff and against both defendants, for the sum 
of $525.85. Defendant Lindell alone filed a motion for a 
new trial, which was overruled. He thereupon prosecuted 
error to this court, and hereafter he will be called the 
plaintiff.  

1. It is contended that the defendant was not entitled 
to ten per cent. interest, because the action was upon an 
open book account. It is true that the unpaid notes given 
in settlement of the account were returned, and suit was 
brought to recover the balance due upon the account; but 
it was alleged in the petition that it was agreed, by the 
terms of the sale, that the account should draw interest 
at ten per cent. from the time of its maturity, and we find, 
on reading the evidence, that defendant Sonnenschein tes
tified that on December 10, 1896, when the goods were or
dered, it was agreed that interest was to be paid on the 
account after July 1, 1896, at the rate of ten per cent. It 
was admitted at that time that plaintiff herein was a mem
ber of the firm of Sonnenschein & Co., and Charles Ed
wards and Gustave Sonnenschein both testified that plain
tiff was present, participated in the making of the order 
and agreed to its terms. There was a conflict of evidence 
upon this question, but it having been determined by the 
jury upon such conflict of evidence and under proper 
instructions, we can not disturb their finding, for we are 
unable to say that such finding was not supported by suffi
cient evidence, and was clearly wrong. Upon this ques
tion the judgment of the district court must be affirmed.  

2. Plaintiff contends that the court erred in allowing 
witnesses Wells and Rowe to testify as to the value of the 
goods set forth in the petition, and now claims that the 
action was one to recover on contract. We fail to see the 
force of this contention. If it be claimed that the price
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was fixed by contract then the value of the goods, as fixed 
by these witnesses, would be immaterial, and the admis
sion of their evidence error without prejudice, unless they 
fixed the value at a greater amount than that set forth in 
the itemized account, and alleged in the petition to be the 
agreed price. An examination of the evidence shows that 
the witnesses testified that the prices agreed upon, as 
stated in the itemized account, was the reasonable value 
of the goods. There was other evidence to the effect that 
the prices stated in the account were the prices agreed 
upon at the time the goods were ordered. If it was error 
to receive this evidence, it was error without prejudice.  
"A judgment will not be reversed because of the admission 
of incompetent evidence, where no possible prejudice re
sulted." Rightmire v. Hunteman, 42 Nebr., 119; McGav
ock v. City of Onha, 40 Nebr., 64; Grahaim v. Frazier, 49 
Nebr., 90. Again, it having been alleged in the petition that 
the prices mentioned in the itemized account attached 
thereto were the reasonable prices and the value of the 
goods, we are not prepared to say that evidence of value 
was not admissible.  

3. Plaintiff further contends that the court erred in 
sustaining the objection of defendant in error to his in
terrogatory as to the occupation and employment of the 
witness Rowe prior to his employment by the defendant, 
for the reason that plaintiff was entitled to inquire into 
the former occupation and motives of the witness, to test 
his competency as an expert on the question of the value 
of the goods in controversy. We may concede that this is 
correct as a general proposition, yet the record discloses 
that prior to that time the witness had been employed by 
Deere, Wells & Co. as their shipping clerk for more 
than five years, so that his former occupation, bearing 
upon his knowledge of the value of the goods, was wholly 
immaterial. In any event the admission of his evidence was 
without prejudice to the rights of the plaintiff, as we have 
heretofore shown, and reversible error can not be pre
dicated on this ruling.
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4. It is urged that the court erred in giving the sixth 
and seventh paragraphs of the instructions given on his 
own motion, for the reason that their effect was to leave 
the burden of proof on Lindell to show that the firm of 
Sonnenschein & Co., while composed of Gustave Sonnen
schein and Gustav Lindell, did not purchase the goods, and 
that the goods were not delivered to said firm, and tie 
contract of purchase by Peters & Sonnenschein was not 
ratified by them. After a careful examination of these 
instructions we are unable to agree with this contention.  
By instruction No. 6 the jury were told that if they be
lieved from all of the evidence that the defendant firm, 
while composed of Gustave Sonnenschein and Gustav Lin
dell, did not purchase the goods from the plaintiff, as al
leged in the petition, or that the goods were not received 
by them as alleged, then their verdict should be for the 
defendant. This instruction does not attempt to put the 
burden of proof upon either party, neither does it have 
that effect; and in view of the fact that in other parts of 
the instructions the jury had been correctly informed as 
to which party the burden of proof rested upon, the court 
did not err in giving this instruction. By the seventh in
struction the jury were told, in substance, that if they 
believed from all of the evidence that the account set forth 
in the petition was for goods sold and delivered to the firm 
of Peters & Sonnenschein, and that the contract of pur
chase was not ratified by the firm of Sonnenschein & Co.  
while composed of Gustave Sonnenschein and Gustav Lin
dell, and that the goods were not delivered until after the 
copartnership of Sonnenschein & Co. composed of Gustave 
Sonnenschein and Gustav Lindell, was dissolved, they 
should find for the defendant. This instruction covers 
the affirmative defense pleaded by Lindell, and yet the 
jury were not told by this instruction that the burden of 
proof to establish these facts was upon him. The giving 
of this instruction, if erroneous, was most favorable to his 
interests, and of this he can not complain. As above 
stated, the court by other instructions told the jury upon
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whom the burden of proof rested and no error was com

mitted in giving either of the instructions complained of.  

5. In conclusion, the plaintiff contends that the verdict 

is not sustained by sufficient evidence. We find in the 

record some competent evidence to establish every allega

tion contained in the petition, and bearing upon every 

question put in issue by the pleadings. It was shown be

yond dispute that the plaintiff and Gustave Sonnenschein 

became partners on the 1st day of December, 1895, and 

there was the evidence of two witnesses that plaintiff was 

present, assented to and participated in the making of the 

contract set forth in the petition. It was shown that the 

goods were received by the firm before March 12, 1896. It 

was claimed by the plaintiff that the firm was dissolved 

March 1, 1896, but Sonnenschein and his son testified that 

the sale of the plaintiff's interest to Edward Sonnenschein 

did not take place until March 12, 1896, and the bill of 

sale bears that date. It is established beyond question 

that thereafter an inventory was taken by Sonnenschein 

and Lindell, and the goods of the firm were turned over to 

the new firm of Gustave Sonnenschein and Edward Son

nenschein; that plaintiff received payment for his share 

of the goods in question, which had not theretofore been 

sold. It is shown that Gustave Sonnenschein, attempting 

to act for himself and Lindell, on April 3, 1896, settled 

with the defendant company, and gave the notes 6f the 

firm of Sonnenschein and Lindell for the balance due, pay

able July 1, 1896, with interest at ten per cent. after that 

date; that plaintiff assented to the payment of one of these 

notes out of the accounts due the firm of which he had 

been a member; that he afterwards repudiated the settle

ment and refused to pay the other notes, because he had 

not signed them, or assented to the acts of Sounenschein 

in that behalf. There was a sharp conflict in the evidence 

upon some of these questions, but the jury having passed 

upon them under proper instructions, their verdict is con

clusive upon us, unless we can say that it was unsupported 

by sufficient evidence, and was clearly wrong. Potvin v.
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Curran, 13 Nebr., 302; World Mutual Benefit Ass'n v.  
Worthing, 59 Nebr., 587; Lee v. Bruagmanu, 37 Nebr., 232; 
Clapham v. Storm, 36 Nebr., 499; Whitman v. State, 42 
Nebr., 841.  

The foregoing are the only assignments of error argued 
or mentioned in the plaintiff's brief, and are the only ones 
which we will consider. We also find that the petition in 
error of the plaintiff does not allege that the court erred 
-in overrpling the motion for a new trial. Under our 
former rules, we might have refused to consider the case 
at all, but as the question was not raised by counsel, we 
have not raised it ourselves, but have decided the case 
upon its merits. After a careful examination of the record 
and evidence, we conclude that the case was fairly tried, 
and we are unable to say that the verdict of the jury is not 
supported by the evidence and is clearly wrong.  

We therefore recommend that the judgment of the dis
trict court be affirmed.  

OLDHAM and PoUND, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

J. H. EDMISTEN V. HENRY lERPOLSHEIMER COMPANY.* 

FILED DECEMBER 4, 1901. No. 10,671.  

Commissioner's opinion, Department No. 3, 

1. Check: PRESENTATION: LIMITATION OF TIME TO THE FOLLOWING 
DAY. In the absence of special circumstances, in order to hold 
the drawer liable on his check, it must be presented not later 
than the day following its receipt, where the payee receives it 
in the place in which the bank on which it is drawn is located.  

2. -: - : - : BANKING HOURS: CLEARING-HOUSE. That the 
check is drawn on a bank in a city where the collection of 
such paper is made through a clearing-house, and the check 
was received after banking hours, does not relieve the payee of 
the necessity of presenting it the following day.  

Rehearing allowed. See opinion, page 98, post. See, also, ap
)endi to volume 67.
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ERROR from the district court for Lancaster county.  

Action by drawees against maker, upon a check drawn 

and never presented. The facts appear in the opinion.  

Tried below before HoLmEs, J. Judgment for plaintiffs be

low. Reversed. SEDGWICK, J., dissenting.  

John S. Kirkpatrick and George E. Hager, for plaintiff 

in error.  

Tibbets Bros., Morey & Anderson, contra, 

ALBERT, 0.  

On Friday, May 28, 1897, J. H. Edmisten executed and 

delivered to Henry Herpolsheimer and another, doing 

business under the name of H. Herpolsheimer Company, 
his check, drawn on the Merchants' Bank of Lincoln, for 

$200.62, in payment of an account, at their place of busi

ness in said city. On the following day the defendants 

in error deposited the check, with others, in the American 

Exchange National Bank, with which they transacted their 

banking business. The Merchants' Bank was open for 

the transaction of business at the date of the delivery of 

the check and the day following. The following Monday 

was a legal holiday, and the next morning the Merchants' 

Bank failed to open, and has never since opened for the 

transaction of business, and passed into the hands of the 

state banking board. It was wholly insolvent, and nothing 

was realized from its assets. The check was never pre

sented. This action was brought by the payees against the 

maker of the check to recover the amount due thereon. A 

trial was had to the court, which resulted in a finding 

and judgment for the plaintiffs. The defendant brings 

the case here on error. , 
The only disputed fact in the case is whether the check 

was delivered during banking hours on the date of its de
livery. This question was submitted to the court on con-
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flicting evidence, and the court having found that it was 

delivered after banking hours, under the well known rule 

of this court its finding on that point will not be disturbed.  

Therefore, for the purpose of this case, we shall assume as 

one of the facts in the case that the check was delivered to 

the payees after banking hours on May 28, 1897.  
This leaves but one question in the case, and that is 

whether the failure to present the check for payment on 

the day after its receipt relieves the defendant from liabil

ity thereon. It will be observed that the payees were doing 

business and received the check in the city where the bank 

on which it was drawn was located. The rule is that in 

the absence of special circumstances, in order to hold the 

drawer liable on his check, it must be presented not later 

than the day following its receipt, where the payee receives 
it in the same place in which the bank on which it is 

drawn is situated. Tiedeman, Commercial Paper, sec. 443, 
and the cases there cited; Norton, Bills & Notes [3d ed.], 
388 et seq; Anderson v. Rodgers, 53 Kan., 542, 27 L. R. A., 
248; 2 Daniel, Negotiable Instruments [4th ed], sec.  

1590; 2 Randolph, Commercial Paper [2d ed.], sec. 1105; 

Holmes v. Roe, 28 N. W. Rep. [Mich.], 864; Grange v.  

Reigh, 67 N. W. Rep. [Wis.] 1130; Murphy v. Levy, 50 
N. Y. Supp., 682. Counsel concede this to be the rule, but 

urge that under the special circumstances in this case the 

plaintiffs were not required to present the check on the 

day following its receipt. The special circumstances re
lied on are that the collection of such paper in the city of 

Lincoln is made through the agency of a clearing-house, 
and that the check, having been received after banking 

hours, could not, in the usual course of business, pass 
through the clearing-house and be presented for payment 

on the day following its receipt by them. This position 

is sustained by two opinions, both from the same court, 
and delivered by the same judge. Louw v. Fox, 33 Atl.  

Rep. [Pa.], 190; Willis v. Finley, 34 Atl. Rep. [Pa.], 213.  
In the opinions referred to a departure from the settled 
rules of the law merchant is impliedly admitted. An at-
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tempt to justify such departure is made on the grounds of 

a custom among banks, and the impossibility, owing to the 

great volume of business, of conforming to the established, 

rule. The reasoning does not commend itself to our judg
ment. We do not believe a party should be permitted to 

excuse a lack of diligence by showing that such lack is 

customary among those engaged in like business in the 

same city, nor to plead the magnitude of his business as 

an excuse for a failure to prosecute it with diligence. The 

special circumstances that will excuse delay in present

ment have generally been held to be such as are beyond 

the holder's control, or arise from some agreement or 

understanding between the drawer and some one or more 

of the other parties to the paper.  
In Holmes v. lor,* 28 N. W. Rep. [Mich.], 864, the 

court says: "The clearing-house, and the method of con

ducting business through it, has no bearing upon the lia

bility of the drawer of a check which is alleged not to have 

been presented for payment within the time allowed by 
law." 

In First Nat. Bank of Wymore v. Millcrt 37 Nebr., 
500, this court says: "No custom or usage among bankers 
as to the manner of presenting ordinary checks for pay
ment, will relieve them from the legal duty of presenting 
such checks for payment within a reasonable time." 

The cases just cited, to our minds, state the correct rule.  
It follows that the failure of the plaintiffs to present the 

check for payment on the day following its receipt by 
them relieves the defendant from liability thereon, and 
that the judgment of the district court is wrong and 
should be reversed.  

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further pro
ceedings according to law.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 

* 4 Am. St. Rep., 844. t 40 Am. St. Rep., 499.  
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opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

The following opinion on rehearing was filed October 
22, 1902. Reversal adhered to. SEDGWICK, J., dissents: 

Commissioner's opinion, Department No. 2.  

Check: HOLDER: BANKING HoURs: LOCATION OF BANK: FORWARDING 
BY MAIL. It is the duty of the holder of a check, if he receives 
it after banking hours, to present it during banking hours of 
the next day, if the bank is located in the same town; if not, 
then to forward it by mail the next day.  

OLDHAM, Q.  

The issues involved in this case are properly stated in 
the original opinion. There was only one disputed ques
tion of fact between the parties to the controversy and that 
was as to whether the check of defendant, Edmisten, was 
presented to plaintiffs during banking hours on Friday, 
May 28, 1897; defendant contending that it was, and the 
plaintiffs that it was not, delivered until banking hours 
had closed. This dispute was determined by the trial 
court in favor of plaintiffs' contention. The finding of the 
trial court on this disputed question of fact was and should 
have been treated as binding on this court in the former 
opinion. All other questions of fact were stipulated in the 
record, and were briefly stated as follows: That the 
Merchants' Bank of Lincoln was open all day Saturday 
following the day the check was drawn, from 10 o'clock 
A. M. until 3 o'clock P. M.; that all checks presented on 
that day were paid by this bank; that defendant, Edmisten, 
had funds to his credit in this bank more than sufficient to 
pay the check in controversy; that plaintiffs' place of busi
ness and the Merchants' Bank were each located in the 
city of Lincoln, Nebraska, and were situated within a dis
tance of two blocks of each other; that a subsequent check 
drawn by the defendant, Edmisten, and delivered to one 
F. L. Rose on the 29th day of May, was presented at the
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bank on that day by said Rose, and was paid in full. It 
was further stipulated that the 30th day of May was Sun
day; that the 31st* day of May was Decoration Day, and a 
legal holiday, on which none of the banks of Lincoln were 
open for transaction of business; and that on the following 
day, June 1, the Merchants' Bank suspended business, and 
was and is wholly insolvent. It is also stipulated that 
plaintiffs proceeded with the collection of the check in the 
manner set forth* in the original opinion, and that the 
check never was presented to the Merchants' Bank on ac
count of the suspension of that institution, but that it was 
presented to defendant, Edmisten, and payment demanded 
of him, and payment refused, before this action was insti
tuted.  

In the face of this record, we can see no escape from the 
conclusion reached by the learned commissioner on the 
former hearing of this case. We have carefully re-exam
ined the numerous authorities cited in support of his de
cision, and are satisfied that h.e has followed a well-beaten 
track that has been trodden by many judicial feet, and we 
do not feel disposed to recommend this court to depart 
from this broad highway of well-reasoned cases to follow 
the dimly marked by-path pointed out by counsel for de
fendants in error. There is every reason why a strict rule 
of diligence in presenting a check by the holder should be 
exacted in this case, and no reason why it should be re
laxed. Here, plaintiffs' place of business was but two 
blocks from the bank on which the check was drawn, and 
the bank remained open, paying all checks presented, a 
whole day after the check was received, and it would have 
required very slight physical exertion for plaintiffs or some 
of their employees to have taken this check to the bank Sat
urday, and received the money on it; but, instead of this, 
plaintiffs chose a leisurely, labyrinthine journey for this 
check, by depositing it in another bank and having it 
thread its way from this bank to the clearing-house, and 
from the clearing-house to the banking-house of the drawee.  
And while this check was pursuing this circuitous route 

Wheeler, ch. 41, see. 8; Cobbey, see. 8907.
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the drawee departed its business life with enough ot de
fendant's money in its possession to have satisfied the 
check had it reached its destination before the demise of 
the bank.  

In the case of Grange v. Reigh, 67 N. W. Rep. [Wis.], 
1130, it is said: "Where the payee of a check resides and 

receives the check at the place where the bank is located, 
a reasonable time for presentation to the drawee reaches, 
at the latest, only to the close of banking hours on the 
succeeding day, excluding Sundays and holidays." 

In Kirkpatrick & Co. v. Puryear, 22 L. R. A. [Tenn.], 
785, 788, the court says: "It is the duty of the holder of a 

check, if he receives it after banking hours, to present it 
during banking hours of the next day, if the bank is located 
in the same town, as was this one; if not, then to forward 
it the next day by mail. If he fails to do this, and the 
check is afterwards not paid, his right, as against the in
dorser, is extinguished," citing, in support of this con
clusion, Morse, Banks and Banking, see. 422; Planters' 
Bank v. Merritt, 7 Heisk. [Tenn.], 193; Schoolfleld v.  
Moon, 9 Heisk. [Tenn.], 171, 173.  

We are therefore satisfied that the former opinion was 
right, and should be adhered to; and we so recommend.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former judgment of this 
court be adhered to.  

JUDGMENT OF REVERSAL ADHERED TO.  

SEDGWICK, J., dissenting.  

In First Nat. Bank of Wymore v. Miller, 37 Nebr., 500, 
506, this court says: "We do not mean to lay down any 
rule by which the indorsee of a check must present the 
same for payment in any given time in order to hold the in
dorser." And again, in the same case: "The question then 
is, whether plaintiff in error was guilty of such negligence 
or laches in the presentment of these checks for payment 
to the bank on which they were drawn as to release the
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indorser, Miller. The authorities, all say that in order to 
hold an indorser of a check it must be presented by the 
indorsee in a reasonable time, and as to what is a reason
able time, depends upon the facts and circumstances of 
each particular case." This is the rule of all th decis
ions. The maker of a check selects the bank which he de
sires to trust with his deposits. He undertakes to pay his 
creditor by drawing his check upon his account in the bank 
which he has so selected. If the bank fails before the 
check is paid, it is the loss of the drawer of the check, un
less that loss is caused by the negligence of the party to 
whom the check is drawn. The payee is guilty of such 
negligence as will shift the loss to him if he fails to 
present the check for payment within a reasonable time.  
The question is, has he delayed in presenting the check for 
such an unreasonable time as to charge him with such 
negligence that he must make good the loss which other
wise would fall upon the maker of the check? 

The apparently conflicting opinions from which it is 
sought to derive the conclusion that there is an established 
rule that the check must be presented not later than on 
the next day after it is received, when received in the town 
in which the bank is located on which it is drawn, present 
a curious study.  

In one of the earlier cases, Smith v. Janes, 20 Wend.  
[N. Y.], 192, 195, decided in 1838, it is said: "We can 
not presume laches, especially in a case where the paper 
was in circulation for so short a period. How long a bill 
or check, payable on demand, or at a given number of days 
after sight, may be kept in circulation before presentment, 
without discharging some of the parties, is not a settled 

(qucstion. Chitty, Bills, 276, ed. of 1826. It depends in 

a great degree on the circumstances of each particular 
case. In Robinson v. Ames (20 Johns. R., 146), the bill 
was drawn in Georgia on merchants residing in New York, 
and although seventy-five (lays elapsed before the present
ment, it was held that the drawers were not discharged.  
In Gowan v. Jackson (20 Johns. R., 176), the bill was
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drawn in Antigua, on merchants residing in London, and 
having been put in circulation, it was held that the drawer 
was not discharged although six months had elapsed be
fore the Presentment. In Aymar v. Beers (7 Cowen [N.  
Y.], 705), the bill was drawn in New York on a house in 
Richmond, Va., at three days' sight, and it was held that 
the drawer was not discharged by a delay of twenty-nine 
days in presenting the bill for acceptance. The bill had not been put in -circulation but there were other special 
circumstances to show that the payee was not chargeable 
with negligence. In the case at bar, three days were necessary for the transmission of the check from New 
York to Buffalo, and it could not have been in circulation, after it passed from the plaintiff, more than four or five days before it was presented at the bank for payment.  
There is no authority for imputing laches on such a state of facts, and the judge was right in overruling the objection." 

A little later there were a number of decisions to the effect that a delay of one full day after the day of receipt of the check was not unreasonable. Later still, several 
cases arose in which the payee of the check personally presented it to the bank upon which it was drawn, after holding it in his possession for more than one full banking day, -that is, having received it in banking hours, held it until 
after banking hours on the following day, without putting 
it in course of collection,-and in the absence of special 
circumstances excusing it, the delay was held unreason
able.  

Upon these decisions some courts have attempted to establish the converse of the first proposition, to wit, that 
a delay of more than one full day is unreasonable, and 
shows negligence. Some of the courts have attempted to do what this court has refused to do,-that is, to lay down 
a fixed rule by which the indorsee of a check must present 
the same for payment within a given time in order to hold 
the indorser; but very few have been able to establish such 
a rule satisfactory to themselves. When the defendant
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gave his check to the plaintiffs after banking hours on Fri

day, did he have a right to suppose the plaintiffs would send 

the check direct to the bank on which it was drawn for 

payment, or did he have reason to suppose that the plain

tiffs would deposit the check, with others received by them, 

to their account in the ordinary course of business? Is it 

unreasonable for a business man to adopt the practice of 

collecting his checks together before the close of banking 

hours on each day, and depositing them in his bank to is 

credit? This is a general custom among business iten; and 
have they a right to practice such custom, or is it negli

gence for them to do so? If a business man in the course of 

a day receives personal checks drawn on a half dozen or 

more different banks of the town in which he is doing busi

ness, must he send those checks to the individual banks on 

which they are drawn, or may he adopt and practice the 

custom of depositing them together in his own bank, and 

rely upon the bank to present them by a regular course of 

business. If there is any reason to suppose that the bank 

in which his money is deposited is unsafe, the drawer of a 

check may transfer his account to a safer bank, or he may 

deliver the check upon condition that it be immediately 

presented for payment. If he thinks his deposit is not 

in danger, he may deliver his check without any condition; 

thereby assuring the payee that his business may be done 

through the banks in the ordinary way. If he does this, 
why should not the payee rely upon it, and transact his 

business in the ordinary way, without being chargeable 

with negligence? This is surely in harmony with all the 

earlier decisions, and is not in conflict with the principle 

recognized in all the decisions; that is, that the payee is 

not chargeable with negligence unless he delays unrea

sonably in presenting the check. Certainly, no court 

would say that to make use of the banks in the ordinary 

course of such business-to treat a check given in ordinary 

business transactions as business men generally treat com

mercial paper that comes to then in a regular way-is 

unreasonable, unless bound by precedent to do so. It is
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said that this court must do so because the rule is firmly 
established. But a correct interpretation of the well-con
sidered cases compels the contrary conclusion. The laws 
of business, which arise from business necessity, are more 
controlling than careless expressions of courts of other 
jurisdictions, particularly if such expressions originate in 
cases where they were not necessary to the determination 
of the point involved. Such are, generally speaking, the 
cases relied upon as establishing the rule sought to be in
voked in this case.  

The plaintiffs' custom of depositing their checks im
mediately before the close of banking hours on each day is 
not unreasonable. They rely upon their bankers to act 
promptly in the usual and regular course of business in 
presenting the checks so deposited. If they fail to do so, 
the drawer of the check could, of course, hold the drawee 
responsible for their negligence. If they present the check 
in the regular and ordinary course of business, everything 
has been done that business men expect. It is all the 
drawer is presumed to have expected, and all be has a 
right to demand. For the courts to say that this course 
of business, which the commercial necessities of the busi
ness world have established, must be broken up, is unrea
sonable, and is in conflict with the above rule of this 
court.  

It is said that the custom of clearing-houses, and the 
ordinary course of doing business through the banks, have 
no bearing upon the question. Is this proposition sound? 
Holmes v. Roe, 62 Mich., 199, 28 N. W. Rep., 864, 4 
Am. St. Rep., 844, is the case relied upon as estab
lishing the doctrine. In that case the court said: 
"We agree with the learned judge who presided at 
the trial that the clearing-house, and the method of 
conducting business through it, had no bearing upon 
the merits -of the case." This was because the payee 
held the check for an unreasonable length of time before 
presenting it or in any way disposing of it. The case 
turned upon the negligence of the payee in carrying the
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check home, and keeping it for an unreasonable length of 
time; and so the method of conducting business through 
the clearing-house had nothing to do with the case. This is 
all that can be derived from the language used. But when 
one is given a check upon a bank, and has no notice of any 
necessity of doing otherwise, he may treat the check as 
bankable paper. He may use the banks in the ordinary 
way and not be chargeable with negligence. This is 
clearly what the parties contemplate, and is certainly not 
so unreasonable a course on the part of the payee as to 
charge him with negligence under the above rule adopted 
by this court. The practice of doing business through the 
clearing-house is well established, and very generally rec
ognized. Bouvier says it originated in London, and was 
introduced in New York in 1853; and "in London the prac
tice of presenting checks at the clearing-house has been 
held a good presentment to the banker at law." 1 Bouvier, 
Law Dictionary (Rawle's), 334. And in all the earlier 
cases in this country, and in nearly all the later ones, the 
negligence of the payee consisted in retaining the check 
in his own possession for an unreasonable length of time.  
In Loux v. Fox, 33 Atl. Rep., 190, the supreme court of 
Pennsylvania said: "As we have seen, it was simply im
possible either to present the check in question for pay
ment, or to deposit it for collection, on the day it was re
ceived. In every large commercial metropolis like Phila
delphia, in which clearing-houses are established, the cus
tomary mode of collecting checks drawn on banking insti
tutions therein is by depositing them in bank for collection, 
etc. According to the ordinary course of business, checks 
thus deposited are presented for payment on the next en
suing business day. That appears to have been the course 
pursued by the defendant in this case; and unless the rule 
above quoted from Bank v. Weil, supra* is restricted in its 
operation to checks received during banking hours, and a 
sufficient time before the close thereof to enable the payees 
either to present them for payment, or to deposit them for 

*141 Pa. St., 457, 21 AtI. Rep., 661.
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collection, on the day they are received, the usual course of 

business will be most seriously disturbed." 
Has the court a right to disturb this course of doing 

business? If the check in this case had been given during 
banking hours on Friday, it appears from the evidence 
it would have been deposited on Friday, and in that case, 
would have been presented for payment on Saturday, but, 
having been given after banking hours on Friday, it could 
neither be presented for payment nor deposited in plain
tiffs' bank on Friday, and was therefore in effect the same 
as though it had been given to plaintiffs on Saturday.  

Under such circumstances to hold the plaintiffs guilty 
of negligence is upon principle wrong, and even violates 
the rule that they should have one full day after receiving 
the check before presenting it.  

RUTH BROWN ET AL. V. CHICAGO, ROCK ISLAND & PACIFIC 

RAILWAY COMPANY.  

FILED OCTOBER 22, 1902. No. 11,121.  

Commissioner's opinion, Department No. 2.  

1. Judgment. MODIFICATION: APPLICATION. Application for a modi

fication of former judgment examined and denied.  

2. Eminent Domain: DAMAGES: AsSEsSMENT: ACTUAL PAYMENT: 
EQUIVALENT COMPENSATION. Nothing short of actual payment, 
or its equivalent, to the owner, of damages assessed, constitutes 
compensation for property wrested from him under the power 
of eminent domain.  

ERROR from the district court for Lancaster county.  
Tried below before TUTTLE, J. Rehearing of case reported 
in 64 Nebr., 62. Judgment of reversal adhered to.  

Benjamin F. Johnson, for plaintiffs in error.  

W. F. Evans, Lorenzo W. Billingsley and Robert J.  
Greene, contra: 

Plaintiffs, in 1896, brought suit against the railway 
company, in the county court of Lancaster county, to re-
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cover the sum of six hundred dollars as the purchase price 
of certain land. See bill of exceptions, pages 67-69. The 
railway company filed an answer containing a general 
denial, a plea of the statute of limitations, a plea of the 
statute of frauds, and alleging that an award had been 
made in a condemnation proceeding and duly deposited 
with the county judge, that the time for appeal had ex
pired, that defendant had not withdrawn the award, and 
that plaintiffs had made no demand on the county judge for 
the money in his hands. See bill of exceptions, pages 70-74.  
Plaintiffs replied that no award had been made; that no 
money had ever been paid to the county judge to which 
plaintiffs could assert any claim; and that plaintiffs had 
not demanded the award from the county judge or at
tempted to collect it because they had no right to the 
money, or right to maintain suit for it against the county 
judge. See bill of exceptions, pages 75-77. (These plead
ings and the transcript of the proceedings in the county 
court were brought into the record by being introduced in 
evidence at the trial in the district court in support of the 
defense of variance. See bill of exceptions, pages 42, 43.) 
A trial was had in the county court on the issues joined, 
and a judgment entered August 10, 1896, in favor of the 
railway company. See bill of exceptions, page 79. An 
appeal was taken to the district court and the issues finally 
joined. We are too modest to tell how many amended peti
tions were necessitated by the sustaining of demurrers, but 
plaintiffs filed a supplemental petition December 17, 1897, 
and what they denominate their third amended petition 
was filed March 1, 1898. Clerk's transcript, pages 1, 2.  
Defendant filed its answer to the supplemental petition and 
sixth amended petition November 18, 1898. Clerk's trans
script, pages 4-11. Plaintiffs filed a reply November 26, 
1898. Clerk's transcript, pages 11, 12. These pleadings 
are set out at length at pages 2 to 15 of the original brief 
of the railway company filed in this court. The cause was 
tried to a jury and after the plaintiffs rested their case the 
defendant made proof of the issues pleaded and tried in the
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lower court. See bill of exceptions, pages 42, 43. The 

court thereupon instructed the jury to return a verdict for 

defendant, and judgment was entered on the verdict De

cember 7, 1898. A motion for a new trial was overruled 

December 15, 1898, and December 12, 1899, a petition in 

error, a transcript, and a purported bill of exceptions were 

filed by plaintiffs in this court. December 29, 1899, the de

fendant filed a motion to quash the bill of exceptions. The 

plaintiffs asked leave to withdraw the bill of exceptions for 

corrections, but no corrections have as yet been made. The 

case was submitted at the last term and on February 19, 
1902, was reversed. 64 Nebr., 62. An application for a 

rehearing was duly filed, and on May 8, 1902, a rehearing 

was granted.  
A full statement has been made, although it is our con

tention that the clerk's transcript is not sufficient to bring 

before the court any question for determination, and the 

bill of exceptions is not sufficiently authenticated to present 

any rulings that are dependent upon it. We insist upon 

the technical advantages flowing from the failure of plain

tiffs to present a record properly presenting the questions 

argued in their brief, and, in arguing the propositions ad

vanced by plaintiffs, respectfully submit that we do not 

waive the right to insist upon the court enforcing against 

plaintiffs the rule that a plaintiff in error must bring a 

properly authenticated record showing affirmatively the 

rulings of which he complains.  

The certificate attached to the clerk's transcript is: 

"STATE OF NEBRASKA, 

LANCASTER COUNTY.  

"I, Sam E. Low, clerk of the district court third judicial 

district of Nebraska, in and for the county of Lancaster, do 

hereby certify that the above and foregoing is a true and 

correct copy of the supplemental petition; third amended 

petition; answer to amended petition filed March 1, 1898; 

reply of plaintiffs; (1) plaintiffs' instruction; (3) instruc

tions asked by plaintiff and refused; (2) instructions of 

the court; motion for new trial; motion for judgment for
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plaintiffs; supersedeas bond, with indorsements on each; 
ruling of the court on motion for new trial; ruling of court 
on motion to render judgment in favor of plaintiffs, to
gether with proceedings of trial final judgment, adjourn
ment sine die of our said court in a cause in said court, 
wherein Ruth Brown et al., are plaintiffs and the Chicago, 
Rock Island & Pacific Railway Company is defendant as 
the same appears fully upon the records and files of 
said court and now in my charge remaining as clerk 
aforesaid.  

"I hereby further certify that hereto attached is the orig
inal bill of exceptions, filed in the above entitled cause on 
tHe 8th day of February, 1899 and made a part hereof.  

"In witness whereof I have hereunto set my hand offi
(ially and attached the seal of said court at Lincoln this 
Sth day of Feb., A. D. 1899.  

"SAM E. Low, Clerk D. C.  
"Trans. Fees $6.00 paid. By J. H. MALLALIEU, Deputy." 

The statute requires "a transcript of the proceedings 
containing the final judgment or order sought to be re
versed, vacated or modified." Code, 586. The certificate 
recommended by Judge MAXWELL recites that "the above 
and foregoing is a true and perfect transcript of the rec
ord," etc. The certificate above set forth does not certify 
that it is a transcript of any record or of any proceedings 
except the proceedings of trial, final judgment and ad
journment of the court. These proceedings show nothing 
with reference to the ruling on the motion for a new trial, 
or any exception to the ruling. The certificate is to the ef
feet that "the above is a true copy" of certain papers, "and 
proceedings of trial, final judgment and adjournment of 
court." There is no transcript of the proceedings, nothing 
to show when any motion for a new trial was filed. For 
aught that appears to the contrary from the record the 
motion for a new trial may have been filed long after the 
expiration of the three days. The certificate is to the 
effect, only, that the "foregoing is a true and correct copy" 
of, inter alia, "the motion for a new trial." It does not
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certify when the motion was filed or to any proceedings 
whatever with reference to it.  

The record, as certified, fails to disclose any exception 
to the ruling on the motion for a new trial, and there can 
be no review of that ruling. Robertson v. Hamilton, 61 
Nebr., 791. The record fails to show that the alleged 
errors of which complaint is made were brought to the at
tention of the trial court by a motion for a new trial and 
they can not be reviewed. Farmers & Merchants' Ins. Co.  
v. Dobney, 62 Nebr., 213. A judgment will not be reversed 
for errors which are required to be assigned in a motion 
for a new trial unless it is shown by the record that the 
court erred in overruling such motion. Achenbach v. Pol
lock, 64 Nebr., 436.  

The cause of action pleaded in the supplemental petition 
is as foreign to the theory of the original petition as is 
possible to imagine. The supplemental petition prays a 
recovery of $600 from the railway company because the 
railway company obtained that amount of plaintiffs' 
money from the county judge. If all the allegations of 
both petitions are regarded as in one pleading no cause 
of action is stated because plaintiffs allege that in a pro
ceeding to which they were party, by their own agreement, 
an award was made and a depositary named; the award was 
deposited where defendant could not withdraw it and 
plaintiffs could, and they have not demanded or drawn 
their money, although no legal obstacle stands in the way.  
The cause of action pleaded in the supplemental petition 
was not a proper one to be pleaded in a supplemental peti
tion. Such a petition may not state a new cause of action, 
or one that has accrued since the action begun. Killinger 
v. Hartman, 21 Nebr., 297; Holly v. Graf, 29 Hun [N. Y.], 
443; McCaslin v. Latimer, 17 S. Car., 123; Bailey v. Palmer, 
5 Ark., 208; Hart v. Bowie, 34 La. Ann., 323; McGuire 
v. Louis Snider Paper Co., 4 0. N. P. [Cin. Sup. Ct], 262, 
6 Ohio Dec., 392; Coffing v. Dodge, 45 N. E. Rep. [Mass.], 
928, 167 Mass., 231; Leach v. Germania Building Assn., 
70 N. W. Rep. [Ia.], 1090; First Nat. Bank v. Shoemaker,
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11 Atl. Rep. [Pa.], 304. The cause of action pleaded in the 
supplemental petition must relate to the original cause of 
action. Maxwell, Code Pleading, 587.  

In Nebraska the special remedy by statute for determin
ing and awarding compensation for land taken in condem
nation proceedings is exclusive. Fremont, E. & M. V. R.  
Co. v. Mattheis, 35 Nebr., 49; Republican V. R. Co. v. Fink, 
18 Nebr., 82; Omaha & N. W. R. Co. v. Menk, 4 Nebr., 21.  
The proceedings are defined in Mattheis v. Fremont, E. & 
M. V. R. Co., 53 Nebr., 681.  

Upon the proposition that the duty of the railway com
pany to make adequate compensation is discharged by pay
ing the award to the landowner, or having it on deposit to 
his credit, in the hands of the statutory depositary, at the 
termination of the litigation, we cite the following author
ities: Omaha & N. W. R. Co. v. Menk, 4 Nebr., 21; Ray v.  
Atchison & N. R. Co., 4 Nebr., 439; Republican V1. R. Co. v.  
Finky 18 Nebr., 82; Hull v. Chicago, B. & Q. R. Co., 21 
Nebr., 370; Zimmerman v. County of Kearney, 33 Nebr., 
620; Livingston v. Commissioners, 42 Nebr., 277; Lewis v.  
City of Lincoln, 55 Nebr., 1; United States v. Dunnington, 
146 U. S., 338, 36 L. Ed., 996; Jones v. Florida C. & P. R.  
Co., 41 Fed. Rep., 70; Beekman v. Saratoga & S. R. Co., 3 
Pai. Ch. [N. Y.], 45, 22 Am. Dec., 679; International & G.  
N. R. Co. v. Benitos, 59 Tex., 326, 10 Am. & Eng. R. Cas., 
122; New 0. & S. R. Co. v. Jones, 68 Ala., 48, 2 Am. & 
Eng. R. Cas., 425; City of Chicago v. Barbian, 80 Ill., 462; 
Mayor of Baltimore v. Hook, 62 Md., 371, 7 Am. & Eng.  
Cor. Cas., 442.  

OLDHAM, C.  

The former opinion in this case is found in 64 Nebr., 62.  
The opinion fully sets forth the issues involved in this con
troversy; hence a restatement is unnecessary. Each of 
the litigants seem dissatisfied with the conclusion reached 
on the former hearing. Plaintiffs in error file a motion 
asking for a modification of the judgment and a direction 
to the trial court to enter judgment for plaintiffs. De-
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fendant in error requests a rehearing on the constitution

ality of section 97, chapter 16, Compiled Statutes,* and on 

various other questions. In answer to this joint request 

a rehearing has been allowed.  

We do not think the request of plaintiffs in error for a 

modification of the judgment should be granted, in view 

of the fact that defendant's answer to the amended peti

tion, on which the cause proceeded to trial in the court 

below, did state a good defense on the theory that plaintiffs 

had received from the former county judge of Lancaster 

county their due proportion of the condemnation money de

posited by defendant with that officer. While it is true 

that defendant did not introduce any testimony tending 

to support this defense, yet it was excusable for such fail

ure in view of the fact that the trial court directed a ver

dict for defendant at the close of plaintiffs' testimony.  

A re-examination of the former opinion fully satisfies us 

with the conclusions reached. We do not think that the 

author of the opinion intended to question the constitu

tionality of section 97, chapter 16, Compiled Statutes.  

What he holds with reference to this section is, in sub

stance, that any construction of this statute which would 

authorize the taking of private property for public use by 
delivering an award of damages to an officer or to a per

son not of the choice of the property owner would be in 

conflict with section 21, article 1, constitution of Ne

braska; and, further, he holds that the provision of this 

section of the statute which permits the deposit of dam

ages awarded with the county judge only intends to pro

vide for a security for the payment of the damages to the 

property owner, and that such deposit does not constitute 

a payment, and that construed in this light, section 97, 

supra, is not in conflict with the provisions of the consti

tution, but that otherwise it would be. This view seems 

to be supported by the holdings in Redman v. R. Co., 33 

N. J. Eq., 165; Martin v. Tyler, 60 N. W. Rep. [N. D.], 

392; Vilhac v. Stockton & I. R. Co., 53 Cal., 208; Covington 

S. R. T. R. Co. v. Piel, 8 S. W. Rep. [Ky.], 449; Carrico v.  

* Cobbey's Annotated Statutes, see. 9973.
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Calvins, 17 S. W. Rep. [Ky.], 854. We think that the con
clusion of the learned commissioner set forth in the former 
opinion, that the money deposited with the county judge 
while condemnation proceedings are pending is placed 
there at the instance and for the benefit of the railroad 
company, and, if lost through the mistake or unfaithful
ness of the officer, the railroad company, and not the land
owner, must bear the loss, is sound in principle and is 
fully supported by the authorities cited in his opinion.  
Blackshire v. Atchison, T. & S. F. R. Co., 13 Kan., 514; 
White v. Wabash, St. L. & P. R. Co.,20 N.W. Rep. [Ia.],436.  

The doctrine announced in White v. Wabash, St. L. & 
P. R. Co., supra, has been adhered to by the supreme court 
of Iowa in the more recent case of Burns v. Chi
cago, Ft. I. & D. M. R. Co., 81 N. W. Rep., 794, 
795, in which it said: "We are not inclined to 
open for further consideration the questions determined 
in White v. R. Co., 64 Ia., 281, 20 N. W. Rep., 436. It was 
there held that money paid to the sheriff in ad quod 
damwrm proceedings was by way of security to the land
owner, and was not payment to him, and that the latter's 
'title and right of possession can be extinguished only by 
the payment of the damages assessed.' In other words, 
nothing short of actual payment, or its equivalent, to the 
owner, of the damages assessed, constitutes compensation 
for property wrested from him under the power of emi
nent domain." 

The defendant in error asks us to review the holding of 
the court proper in overruling its motion to quash the 
bill of exceptions; but we have examined the ruling, and 
are satisfied that it was right and should not be disturbed.  

It is therefore recommended that the former opinion in 
this case be adhered to.  

BARNES and POUND,* CC., concur.  

By the Court: For the reasons stated in the fori'going 
opinion, the former opinion in this case is adlieved to.  

FORMER JUDGMENT ADHERED TO.  

Post, 114.  

IA
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PoUND, C., concurring.  

I concur in the foregoing opinion and recommendation.  
It seems desirable, in addition, to notice two points of 
practice urged by the defendant in error. One of these, 
which has been argued in several other cases recently, re
lates to the form of the transcript. . The clerk does not 
certify directly that the motion for a new trial was filed 
within the time fixed by law, nor does he certify, in so 
many words, when it was filed. But he certifies that the 
transcript contains a true copy of the motion, with all 
the indorsements thereon, and an indorsement appears, 
setting forth the date of filing, which is within the time 
required. This is the ordinary course of practice, and, in 
my opinion, it is entirely proper.. Section 885 of the Code 
of Civil Procedure, makes it the duty of the clerk to "in
dorse upon every paper filed with him, the day of filing it," 
and the date is sufficiently shown by the certified copy of 
such indorsement. State v. Parton, 65 Nebr., 110, 119, and 
cases cited. The other point relates to an alleged change 
of issues on appeal from the county court, where this 
cause originated, to the district court. The objection was 
not taken by motion to strike out, according to the usual 
practice, but by answer, instead. In support of this course 
counsel cite Fullcr v. Schrocder, 20 Nebr., 631. But that 
decision applies only to cases in which the change does not 
appear on the face of the record,-as, for instance, where 
no pleadings were had in the first instance, or, as may often 
happen in justice's court, the statement of plaintiff's claim 
was informal and indefinite. In actions involving more 
than $200 in the county court the pleadings are usually 
formal, and cases in which the exact issues tried below do 
not appear on the face of the transcript must be very rare.  
The pleadings ought to be fully settled, and all questions 
of the sort determined before trial. Hence, in my opinion, 
the practice of raising such points by answer and objection 
at the trial should not be encouraged, and should be limited
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strictly to those cases where they can be made in no other 

way. In the case at bar a motion was clearly the proper 
course.  

PEKIN PLOW COMPANY V. CLAUDE S. WILSON, TRUSTEE, 

ET AL.  

FILED OCTOBER 22, 1902. No. 12,136.  

Commissioner's opinion, Department No. 2.  

1. Amended Petition: ANSWER: WAIVER OF OBJECTION THAT PETI

TION WAS FILED WITHOUT LEAVE. Where an answer is filed to 

an amended petition without objection, the filing of such answer 

amounts to a waiver of the objection that the amended peti

tion was filed without leave, or was not refiled after leave had 

been given.  

2. Replevin Action: RIGHT To AMEND. In this state the right to 

amend is as liberally accorded in replevin actions as in other 

causes.  

3. - : SPECIAL PLEADING: GENERAL OWNERSHIP: FRAUD: SCOPE 

OF PROOF. "A plaintiff in replevin may, under a petition alleging 

general ownership and right of possession in himself, and a 

wrongful detention by defendant, prove fraud inducing a previ

ous sale by plaintifT to defendant, and a rescission because 

thereof. It is not necessary to specially plead the fraud." 

Phenix Iron Works Co. v. McEcony, 47 Nebr., 228.  

4. Sale of Goods: CREDIT: FRAuD: RESCISSION: REPLEVIN. The rule 

is that where goods are sold upon a credit obtained by mate

rial fraudulent representations of the vendee, the vendor may 

recind the sale and replevy the goods within a reasonable 

time after the discovery of the fraud.  

5. Election of Remedies. If, in attempting and designing to make 

an election, one puts forth an act or commences an action in 

ignorance of substantial facts which proffer an alternate rem

edy, and the knowledge of which is essential to an intelligent 

choice of procedure, his act or action is not binding. He may, 

when informed, adopt a different remedy.  

ERRoR, from the district court for Lancaster county.  

Replevin action, by the Pekin Plow Company against 

Frank E. Parks. Claude S. Wilson, as trustee in bank-
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ruptcy of defendant, intervened. On trial the nisi-prius 
judge directed a verdict for defendant, which direction by 
the court is assigned as error. Tried below before FRoST, 
J. Reversed.  

Frank H. Woods, for plaintiff in error.  

Henry H. Wilson, Elmer W. Brown, Lorenzo W47. Bil

lingsley, Robert J. Greene and Richard H. Hagelin, contra.  

OLDHAM, C.  

This was an action in replevin originally instituted by 
the plaintiff, Pekin Plow Company, against the defendant 
Frank E. Parks, a retail dealer in farm machinery at 
Lincoln, Nebraska. During the pendency of the action 
the defendant Parks was adjudged a bankrupt and the 
defendant Claude S. Wilson was permitted to intervene 
and defend the action as trustee in bankruptcy of the 
estate of Frank E. Parks. At the conclusion of the testi
mony offered in the court below the trial judge directed a 
verdict for defendant, and plaintiff brings error to this 

court.  
The action of the trial court in directing a verdict for 

the defendant, and only submitting the question of the 
amount of damages to the jury, is alleged against as error 

by the plaintiff in error. It appears from the record that 

on the 15th day of October, 1900, the plaintiff instituted a 

replevin action by filing a petition and affidavit which 

alleged, in substance, that the plaintiff had sold the farm 

implements in controversy to the defendant Parks under 

a contract in which it retained a lien for the unpaid pur

chase price of the implements sold and delivered to the 

defendant, and that a copy of the supposed contract, con
taining this condition, was filed with the petition and affi

davit, and the action instituted on the theory that plaintiff 

had a special property in the goods replevied. It appears 

that the action was originally instituted on information 

which plaintiff's attorney received from Messrs. Margaret 
& Stevens, who were managers of an Omaha buggy com-
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pany, and were also sales anid collection agents of plaintiff 

plow company in the state of Nebraska. It is also shown 

that when plaintiff was communicated with it immediately 

notified Messrs. Margaret & Stevens that the contract 

under which the goods in dispute were sold to defendant 

did not contain what is known as the lien clause found in 

most of its contracts, and forwarded them, for the use 

of plaintiff's attorney, a true copy of the contract on 

which the goods in dispute were purchased by the defend

ant, and also informed their attorney through Mr. Mar

garet to file an amended petition in the replevin action, 

alleging a general ownership, and that the goods had been 

procured by fraudulent representations of credit made 

to them by defendant Parks. On receipt of this informa

tion plaintiff's attorney applied to the district court for 

leave to amend its petition and affidavit in replevin, which 

leave was granted by the trial court, and an amended pe

tition, alleging a general ownership in the goods, was 

thereupon filed. After leave hpd been given to file this 

amended petition, defendant Wilson, as trustee in bank

ruptcy, was, on his own request, substituted as party de

fendant, and filed his answer to the amended petition, al

leging, among other things, that plaintiff, by filing its 

original petition in this cause, in which it claimed a 

special ownership in the goods, had elected to r tify the 

sale of the goods made to the defendant Parks, and that 

it was by such act estopped from demanding a rescission 

of the sale. An answer formerly filed by defendant Parks 

was stricken from the files by order of the court. A reply 

was filed to the answer of Wilson, trustee, by plaintiff, 
and under the issues thus joined the trial proceeded in the 

court below between the plaintiff plow company and de

fendant Wilson as contestants.  
It is suggested by defendant in error that the record 

fails to show that plaintiff actually filed its amended peti

tion after leave had been given it by the trial court, but 

that, on the contrary, it appears that the amended peti

tion was filed before leave had been given, and then after
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leave it was not refiled. This is an extremely technical 
objection, and without merit, in view of the fact that 
defendant answered this amended petition by request and 
without protest. This answer was a waiver of any objec
tion on the ground either that the amended petition was 
filed without leave, or that it was not filed after leave was 
granted. Hudelson v. First Nat. Bank of Tobias, 51 
Nebr., 557.  

It is next urged that plaintiff's original petition and 
affidavit alleged a special ownership in the goods replevied, 
and that it could not be permitted to amend such petition 
and affidavit by alleging a general ownership, without dis
missing its original cause of action and returning the 
goods to the defendant, and that the filing of the amended 
petition amounted to a discontinuance of the original 
cause of action. In this state the right to amend seems 
to be as liberally accorded in replevin as in other actions.  
In Tackaberry v. Gilnore, 57 Nebr., 450, it was held 
that a petition in replevin might be amended by alleging a 
special instead of a general ownership of the property. If 
it be permitted to amend by alleging a special ownership, 
when a general ownership had formerly been alleged, we 
can see no reason why the rule should not be applied and 
an amendment permitted, when requested, to change the 
allegation from a special to a general ownership, as was 
done in the case at bar. When an amended petition and 
affidavit are permitted to be filed they relate back to the 
commencement of the action, so that a new cause of action 
need not be instituted, nor a redelivery of the property 
made, as antecedent to the right to amend. Swain v.  
Savage, 55 Nebr., 687; Lewis v. Connolly, 29 Nebr., 222; 
Kimball v. Silvers, 22 Mo. App., 520, 525.  
. It is also urged by defendant in error that plaintiff's 

amended petition and affidavit is insufficient on its face 
to support a judgment, because it fails to specifically set 
out the fraudulent representations on which plaintiff re
lied at the time the sale of the goods was made. As a gen
eral rule, in actions in which fraud is alleged, this objec,
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tion would be well taken, but a different rule has been 
adopted in actions of replevin for goods fraudulently pur
chased. The identical question was before this court in 
Phenix Iron, Works Co. v. MeEvony, 47 Nebr., 228, and 
the court held: "A plaintiff in replevin may, under a 
petition alleging general ownership and right of pos
session in himself, and a wrongful detention by defendant, 
prove fraud inducing a previous sale by plaintiff to de
fendant, and a rescission because thereof. It is not neces
sary to specially plead the fraud." The evidence intro
duced at the trial of this case on behalf of plaintiff tended 
to show that plaintiff had sold the agricultural imple
ments in dispute to Parks, relying on a signed financial 
statement to Bradstreet's Commercial Agency, and that 
it extended credit relying on the correctness of this 
statement. It also introduced evidence tending to show 
that this statement was false, in that it did not include in 
the indebtedness scheduled in the statement about $2,800 
of indebtedness which Parks was owing to his wife and 
mother at the time the statement was made. The state
ment contained some information, gathered by the com
mercial agency, of the probability of Parks being indebted 
to his wife and mother; but plaintiff's evidence tended to 
show that Stevens, one of, the salesmen of plaintiff, made 
inquiry of Parks as to whether he was indebted to his wife 
or mother and that Parks told him that he was not; that 
he had paid them all the money he had ever owed them,
and that this fact was communicated by Stevens to the 
general manager and creditman of plaintiff before credit 
was extended to Parks. The geteral manager of plaintiff 
testified that he relied at the time of extending credit to 
Parks solely on Parks's statement made to the Bradstreet 
'Agency, and the subsequent statement that he made to 
Stevens. He also testified that he did not discover the 
fraud that.had been practiced upon him by Parks's mis
statement until October, 1900. It has been said by this 
court in Field v. Morse, 54 Nebr., 789, that "where goods 
are sold upon credit obtained by the fraudulent represen-
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tations of the vendee as to a past or existing fact, the 
vendor may rescind the sale and replevy the goods within 
a reasonable time after the fraud is discovered." While it 
is true that there was evidence introduced by defendant 
tending to discredit much of plaintiff's evidence, yet we 
think a question of fraud was fairly raised by it, which 
should have been submitted to the jury, under proper in
structions, unless plaintiff, by filing its original petition 
and affidavit, has elected a remedy that estops it from 
asking for a rescission of its contract with Parks.  

An examination of a long line of authorities submitted 
by the learned counsel for each of these litigants, leads us 
-to the conclusion that the doctrine of election of remedies 
only applies when a party who actually has at hand two in
consistent remedies and with full knowledge of such fact 
proceeds to enforce one of these remedies, in which event he 
is bound by such election. But if in his first action he has 
adopted a mode of redress incompatible with the facts in 
his case, and is defeated on that ground, he is still free to 
proceed anew, or, as said by this court in State v. Bank of 
Commerce, 61 Nebr., 22, "if the law gives but one remedy 
to a party, he is not precluded from resorting to that be
cause he has attempted to avail himself of another to 
which he was not entitled." The rule seems to be well set 
forth in 7 Encylopedia Pleading & Practice, 366, as fol
lows: "If, in attempting and designing to make an elec
tion, one puts forth an act or commences an action in 
ignorance of substantial facts which proffer an alternate 
remedy, and the knowledge of which is essential to an in
telligent choice of procedure, his act or action is not bind
ing. He may, when informed, adopt a different remedy." 
This doctrine seems to be supported by the holdings of 
this court in State v. Bank of Commerce, supra, and City of 
Omaha v. Redick, 61 Nebr., 163; and also in Kittredge v.  
Holt, 58 N. H., 191; Nysewander v. Lowman, 24 N. E.  
Rep. [Ind.], 355; Kraus v. Thompson,* 14 N. W. Rep.  
[Minn.], 266; Parnlee v. Adolph, 28 Ohio St., 10; Stato 

*44 Am. Rep., 18.
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Bak v. Bozemain. 8 Eng. [13 Ark.], 631. It is plain that on 

plaintiff's theory of the case, its original petition was filed 

in ignorance of a material fact connected with its contract 

with Parks, and that if it had prosecuted its original peti

tion to judgment, it could not have recovered anything, 

because founded on a mistaken idea as to the conditions 

contained in the contract of sale of the goods. It had no 

contract with Parks-which gave it a lien upon the goods 

in controversy; hence by the filing of its original petition 

and affidavit it never attempted to enforce one of two in

consistent remedies which it had against him. Ience we 

conclude that the filing of the original petition and affi

davit in replevin was not an election of remedies, and that 

the learned trial court erred in directing the jury to find 

for defendant.  
We therefore recommend that the judgment be reversed, 

and the cause remanded for further proceedings.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is reversed, and 

the cause remanded for further proceedings according to.  

law.  
REVERSED AND REMANDED.  

LOLA M. HUNT V. STATE INSURANCE COMPANY OF DES 

31OINES, IOWA.* 

FILED JANUARY 8, 1902. No. 10,932.  

Commissioner's opinion, Department No. 3.  

Insurance: WAIVER OF TERMS OF POLICY BY AGENT. A provision in a 

policy of insurance that no officer or agent shall be held to have 

waived any of its terms or conditions unless such waiver shall 

be indorsed thereon in writing, is a limitation on the authority 

of a local agent of the company, and an attempted waiver, in 

violation of such provision, is not binding on the insurer.  

* Rehearing allowed. See opinion, page 125, post.
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EuoR from the district court for Dakota county. Suit 
on fire insurance policy. Tried below before KINKAID, J.  
Affirmed.  

l. C. Jay and TVilliam P. Warner, for plaintiff in error: 

An agent of an insurance company may orally waive the 
terms of a policy of insurance notwithstanding the fact 
that the policy contains a clause prohibiting such waiver 
unless it is indorsed on the policyin writing. Westchester 
Fire Ins. Co. v. Earle, 33 Mich., 143; Eclectic Life Ins. Go.  
v. Fahrenkrug, 68 Ill., 463;- Young v. Hartford Fire Ins.  
Go., 45 Ia., 377; McGurk v. Metropolitan Life Ins. Go.,* 16 
Atl. Rep. [Conn.], 263; Bartlett v. Fireman's Fund Ins.  
Co., 41 N. V. Rep. [Ia.], 601; American Ins. Co. v. Galla
tin, 48 Wis., 36; Wvarncr v. Peoria Marine &f Fire Ins. Co., 
1.4 Wis., 345; Roberts v. Continental Ins. Go., 41 Wis., 321; 
Gans v. St. Paul Fire & Marine Ins. Co., 43 Wis., 108; Ger
man Ins. Co. v. Gray, 43 Kan., 497; Phenix Ins. Co. v.  
Munger, 49 Kan., 178; Liverpool & London & Globe Ins.  
Co. v. Ende, 65 Tex., 118; Planters' Mutual Ins. Go. v.  
Lyons, 38 Tex., 253; Wood, Fire Insurance, sees. 89, 90; 
Home Mutual Fire Ins. Go. v. Garfield, 60 Ill., 124; Hadley 
v. New Hampshire Fire Ins. Co., 55 N. H., 110; Richmond 
v. Niagara Fire Ins. Co.,79 N.Y., at page 239; St. Paul Fire 
& Marine Ins. Go. v. Wells, 89 Ill., 82; Fishbeck v. Phenix 
Ins. Go., 54 Cal., 422; Horwitz v. Equitable Mutual Ins.  
Co., 40 Mo., 557; May, Insurance [4th ed.], sees. 129, 369, 
370; Farmers' Mutual Ins. Co. v. Taylor, 73 Pa. St., 342.t 

Knowledge of the agent is knowledge of the company.  
Home Fire Ins. Co. v. Kuhlman, 58 Nebr., 488; Vicle v.  
Germania Ins. Go., 26 Ia., 9; Farmers d Merchants' Ins.Co.  
v. Newman, 58 Nebr., 504; Phenix Ins. Co. of Brooklyn v.  
Holcombe, 57 Nebr., 622; German-A merican his. Go. v.  
Hart, 43 Nebr., 441; Eagle Fire Co. of New York v. Globe 
Loan &G Trust Co., 44 Nebr., 380; German Ins. Go. v. Hei

* Wherein are raised the questions of undisclosed principal and oral 
extension by agent of time for paying premium.-W. F. B.  

f Many of these authorities bear on the power of an agent to 
waive a forfeiture.-W. F. B.
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duk, 30 Nebr., 288; Homc Fire fis. Co. v. Bernstein, 55 
Nebr.. 260; Gans v. St. Pautl Fire &- Marine Ins. Co., 43 
Wis., 108; Blobodisky v. Phenix Ins. Co., 52 Nebr., 395.  

C. J. Garlow, contra: 

There could be no waiver by the agent unless indorsed 
on the policy in writing.* Moore v. Phendx Ins. Co.,t 62 N.  
H., 240; Burner's Adie'r v. Gernan-A nerican Ins. Co., 27 
Ins. L. J., 732; Wilkins v. State Ins. Co., 45 N. W. Rep.  
[Minn.], 1; Knudson v. Hekla Fire Ins. Co., 43 N. W.  
Rep. [Wis.], 954; Carey v. German-American Ins. Co., 54 
N. W. Rep. [Wis.], 18; Burlington Ins. Co. v. Gibbons, 
19 Ins. L. J., 546; Fekse v. Council Bluffs Ins. Co., 18 Ins.  
L. J. [Ia.], 319; Weidert v. State Ins. Co., 19 Ins. L. J.  
[Ore.], 740; Dennison v. Phtenix Ins. Co., 3 N. W. Rep.  
[Ia.], 500; Robinson v. AXtna Ins. Co.,. 26 Ins. L: J. [Ky.], 
823.  

* ALBERT, C.  

This action was brought on a policy of insurance against 
loss by fire to recover for the loss of a building thereby 
insured. The policy contains, among other provisions, the 
following: "If there is any change in the occupant or occu
pancy of the premises insured, or if the buildings insured, 
or either of them, become vacant, * * * this policy shall 
be void." The defendant, among other defenses, pleaded a 
breach of the foregoing provision. The plaintiff in her 
reply admitted the breach, but in avoidance thereof al
leged a waiver. At the conclusion of the testimony the 
court directed a verdict for the defendant, and entered 
judgment accordingly. The plaintiff brings the case here 
on error.  

The principal contention arises over the effect to be 
given to one of the conditions of the policy, which reads 

* Several of these cases relate to vacancy clauses in fire-policies.  
-W. F. B.  

t This case decides adversely to insured the question of the re
vival of a policy containing a vacancy clause by the subsequent 
occupation of the building.-W. F. B.
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as follows: "No officer, agent, or representative of this 

company shall be held to have waived any of the terms or 

conditions of this policy, unless such waiver shall be in

dorsed hereon in writing." It is not claimed by the plain

tiff that the provision against a change in the occupancy 

of the building was, in writing, indorsed on the policy.  

The waiver relied upon was by the local agent who had 

charge of the recording agency of the defendant in the 

place in which the insured property was situated. The 

defendant insists that by the provisions of the policy such 

agent had no authority to waive any of the conditions of.  

the policy, which had been made for the benefit of the de

fendant. There is some conflict of authority on the ques

tion whether, in the face of the provision quoted, an agent 

had authority to waive any of the conditions of the policy, 

except in the manner specified in the contract. In this 

state, however, the question is set at rest in German Ins.  

Co. v. Heiduk, 30 Nebr., 288, in which it is held that such 

provision is a direct limitation on the authority of the 

agent to bind the company. We recognize the soundness 

of the principle that no matter how skillfully a contract 

may be drawn, which seeks to place a limitation upon the 

parties thereto to change it, except in a specific manner, 

yet such parties, in the exercise of the power that enabled 

them to frame such contract, may set such provision at 

naught. But that principle has no application where the 

object of the provision is, not to limit the power of the 

partiesto the contract, but that of their local agents and 

representatives. That a principal may place a limitation 

on the authority of his agent, or officer, not having general 

powers, is elementary. That persons dealing with agents, 
whatever the scope of their ostensible authority, with a 

knowledge of such limitation, are bound by it, is- equally 

well settled. In this case the provision of the policy was 

not an attempt to limit the power of the parties to the con

tract, or either of them, to waive one or more of its provis

ions, but was intended simply to set a limitation on the 

authority of the class of agents mentioned, as distin-
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guished from the company itself, acting through its duly 

empowered general officers or agents, to bind it by such 

waiver. It was a part of the policy; hence the plaintiff 

is charged with notice of it. The object of such provision 

we need not inquire, because it seems to us sufficient to 

know that the parties saw fit to incorporate it into the 

writing which they mutually agreed upon as the evidence 

of the propositions upon which their minds finally met.  

We deem it a safe rule to give effect, so far as possible, to 

the intention of the parties to the contract, so far as the 

same may be ascertained from the language in which they 

have seen fit to express themselves. In our opinion, the 

breach of one of the provisions of the policy having been 

admitted by the reply, and the only waiver relied on being 

that of an agent of the company, made in direct opposition 

to the express provisions of the policy limiting his au

thority in that behalf, there was no error in directing a 

verdict for the defendant. That the alleged waiver was 

not express, but is to be implied from the words and acts 

of the agent, does not strengthen plaintiff's position. In 

this view of the case it is not necessary to discuss other 

questions raised in the argument.  
We recommend that the judgment of the district court 

be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed on October 

22, 1902. Judgnwnt of district court reversed: 

Commissioner's opinion, Department No. 2.  

1. Insurance Policy: CHANGE OF OCCUPANCY: VACAXCY: BREACH OF 

CowarNrow: FORFEITURE: OPTIoN. Breach of a condition in an 

wnurance policy against vacancy or change of occupancy, does
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not of itself avoid the policy, but merely affords ground of 
forfeiture at the option of the insurer.  

2. : KNOWLEDGE OF 

FACTS: TREATING POLICY AS IN FORCE: WAIVER. If with knowl

edge of the facts by reason whereof it is entitled to claim a 
forfeiture, the insurer continues to treat the policy as in force, 
or does any act inconsistent with an intention to insist upon 
the forfeiture, the forfeiture is waived.  

3. Notice to Local Agent. Notice of facts entailing a forfeiture to 
the local agent of the insurer, who has authority to issue 
policies, is notice to the insurer.  

4. Limited. German Ins. Co. v. Heiduk, 30 Nebr., 288, limited.  

5. Removal of Tenant: Loss: VACANCY: TEMPORARY CESSATION OF 
OCCUPANCY: QUESTION OF FACT. Where a tenant has removed 
from the insured premises an<) a loss occurs the same day, 
within a few hours, whether there was a vacancy, or a mere 
temporary cessation of occupancy until the tenant could fully 
remove his effects and some one else could be put in, is a ques
tion for the jury.  

POUND, C.' 

The policy sued on in this case contains the following 
condition: "If there is any change in the occupant or oc
cupancy of the premises insured, or if the buildings in
sured, or either of them, become vacant, * * * this 
policy shall be void." There is a further proviso that "no 
officer, agent or representative of this company shall be 
held to have waived any of the terms or conditions of this 
policy, unless such waiver shall be indorsed hereon in writ
ing." The defendant, relying upon these provisions of the 
policy, pleads three grounds of forfeiture: That the prop
erty was insured as a dwelling-house, occupied and to be 
occupied by the owfier as a residence, and did not continue 
so to be occupied, but there was a change of occupancy 
from the owner to a tenant; that the property remained 
vacant for some ten days at the time of the change of oc
cupancy; and that it was again vacant at the time of the 
fire. These violations of the conditions of the policy are 
alleged to have taken place without the consent of the 
defendant indorsed upon the policy, as. required by its

[VOrL. 66126
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terms, and to have rendered it void. At the trial the 
evidence tended to show that the local recording agent of 
the defendant had full notice and knowledge of the change 
of occupants and of the vacancy at the time of such change, 
long prior to the loss, and that after he had such notice 
the defendant treated the policy as in force by indorsing a 
mortgage clause thereon. With respect to the alleged va
cancy at the time of the loss, the evidence showed that the 
tenant in possession of 'the premises had been ordered to 
move, and had moved out the day of the loss; the fire oc
curring at night not many hours thereafter. There was 
some dispute as to whether the tenant's goods had been 
entirely removed. The trial court directed a verdict for 
the defendant upon the ground of the change of occupancy 
without written consent of the company. It is clear that 
the instruction directing a verdict can not be sustained 
upon the ground on which it purports to be based. The 
policy did not become void when the. conditions in question 
were broken. The breach of the conditions merely afforded 
,round for forfeiture, at the option of the insurer.  
Hughes v. Insurance Co. of North America, 40 Nebr., 626; 
Rochester Loan & Banking Co. v. Liberty Ins. Co., 44 
Nebr., 537; Home Fire Ins. Co. v. Kuhlmne, 58 Nebr., 488.  
If the insurer, with knowledge of the facts by reason 
whereof it is entitled to insist upon forfeiture, continues 
to recognize the policy as in force, or does any act incon
sistent with insistence upon the forfeiture, the forfeiture 
is waived, and may not be relied upon thereafter. Slobo
disky v. Phenix Ins. Co., 52 Nebr., 395; Phenix Ins. Co.  
v. Holcombe, 57 Nebr., 622; Home Fire Ins. Co. v. Kuhl
man, supra. Notice to the local agent, who has authority 
to issue policies, is in such cases notice to the insurer.  
Nagle Fire Co. v. Globe Loa* & Trust Co., 44 Nebr., 
380; Home Fire Ins. Co. v. Bernstein, 55 Nebr., 260.  
Hence it is manifest that, if plaintiff's evidence is credited, 
the company itself had waived any forfeiture it might 
have been entitled to declare by reason of the change of 
occupants or the vacancy at the time of such change.
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There is authority for holding that suffering the policy 

to stand some eleven months after notice of the facts en
tailing forfeiture, without any attempt to take advantage 

of them, would of itself amount to waiver. Billings v.  

German Ins. Co., 34 Nebr., 502; Slobodisky v. Phenix Ins.  

Co., 52 Nebr., 395; Phenix Ins. Co. v. Holcombe, 57 Nebr., 
622; Home Fire Ins. Co. v. Kuhlman, 58 Nebr., 488. At 
any rate, the indorsement of the mortgage clause upon the 

policy was inconsistent with reliance upon a forfeiture, 

and can only be construed as a waiver. We do not think 

the provision limiting the authority of the local agent as 

to waiver or alteration of the terms of the policy has any 

application to such a case a. this. It is not claimed that 

the local agent waived anything. The insurer itself had 

the election to insist upon the forfeiture provided for 

or not, as it might choose, and, if plaintiff's witnesses 

are believed, it knew of the facts and chose not to do so.  

In German Ins. Co. v. Heiduk, 30 Nebr., 2$8, relied upon 

by counsel, the local agent attempted to waive a condition 

against other insurance. There was no recognition of 

the policy after n9tice of breach as in the case at bar, 
and the cases differ in that respect. Moreover, the scope 

of German Ins. Co. v. Heiduk has been limited very 

materially by the later decisions above referred to. Hart

ford Fire Ins. Co. v. Landfare, 63 Nebr., 559.  
It is contended that a verdict was directed properly 

because the property was vacant at the time of the fire, 

contrary to the conditions of the policy. But there was 

some dispute as to whether the tenant had removed all 

his effects; and whether, under the circumstances, there 

was a vacancy, or a mere temporary cessation of oc

cupancy until the tenant was fully removed and some 

one else could be put in, was a question for the jury.  

German-American Ins. Co. v. Buckstaff, 38 Nebr., 135; 

Liverpool & London & Globe Ins. Co. v. Buckstaf,* 38 

Nebr., 146; Omaha Fire.Ins. Co. v. Sinnott, 54 Nebr., 522.  

*41 Am. St. Rep., 724.
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We recommend that the judgment be reversed and the 
cause remanded for a new trial.  

OLDHAM, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court herein is 
vacated, the judgment of the district court is reversed, 
and the cause remanded for a new trial.  

REVERSED AND REMANDED.  

NOTE.-Fire Insurance.-Dtoelling-House.-Occupancy. Occupancy in 
reference to a dwelling-house, means actual use of the premises by 
human beings as their customary place of abode. Burner v. German
American Ins. Co., 27 Ins. L. J., 732, 733, 103 Ky., 370, 373; Joyce, 
Insurance, 2225; May, Insurance, 249a.-W. F. B.  

COLERIDGE CREAMERY COMPANY, APPELLEE, v. GEORGE W.  
JENKINS, APPELLANT.  

FILED OCTOBER 22, 1902. No. 12,148.  

Commissioner's opinion, Department No. 2.  

1. Review: INTERLOCUTORY ORDERS AND RULINGS. Interlocutory or
ders and rulings will not be reviewed on appeal.  

2. Sale of Realty: CONTRACT: CORPORATION: ERECTION OF IMPROVE
MENTS: ESTOPPEL. A party who has entered into a contract for 
the sale of real property to a corporation, in reliance whereon 
the corporation has erected valuable improvements on the prop
erty for the purposes of its corporate business, will not be 
heard to assert that such property was not necessary for the 
business of the corporation.  

3. - : : -: - : - : STATUTE OF FRAUDS. Nor 
will such party be permitted to avail himself of the statute of 
frauds where improvements far exceeding the value of the 
land were made with his knowledge and participation and in 
reliance on the contract, although he did not at the time have 
title to or possession of the property he contracted to sell and 
on which the improvements were made.  

4. Where Vendor Becomes Owner: SPEcIrFIc PERORMANCE. Where 
15
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the vendor afterwards becomes the owner of land which he 
has contracted to convey, specific performance may be decreed.  

5. Conveyance: PAYI1ENT: PRESUIIPTION. When not otherwise ex
pressed in such a contract, it is presumed that the land is to 
be acquired and conveyance made in a reasonable time, and 
that conveyance of the property and payment of the price are 
to be concurrent.  

APPEAL from the district court for Cedar county.  
Heard below before GRAVES, J. Affirm ed.  

R. J. Millard and Cassius H. 1'hitnciy, for appellant: 

It is not sulficient to show a contract of some kind, 
and that it has been in whole or in part performed by 
the complaining party. Baker v. iell, 17 Nebr., 5; 
Gates v. Gamble. 53 Mich., 181. In this case the con
tract is not shown to have been performed, even in part.  

The contract sought to be enforced must be clear, cer
tain and unambiguous in its terms, and must be admitted 
by the pleadings, or proved with a reasonable degree of 
certainty. Long v. Long, 118 II., 638; Gates v. Gamble, 
supra.  

James C. Robinson, contra: 

Counsel for appellant appear to believe that it was 
essential that Mr. Jenkins should have been in possession 
or should have had the right of possession and the title 
to this property at the time he sold it to the appellee. But 
we submit that neither of these conditions was necessary 
in order to give the creamery company a perfect cause of 
action.  

POUND, C.  

This is a suit for specific performance, in which the 
defendant appeals from a decree granting the relief 
prayed. So far as complaint is made with reference to 
the pleadings, it is enough to say that after judgment the 
petition is to be construed liberally, and that the inter
locutory orders and rulings upon motions directed to the
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pleadings are not reviewable by appeal. National Life 
Ins. Co. v. Martin, 57 Nebr., 350.  

Coming to the merits of the cause, objection is made 
because the plaintiff, which is a corporation, has neither 
alleged nor proved that the property was necessary for 
its legitimate business, so as to come within the purview 
of section 124, chapter 16, Compiled Statutes.* But it is 
alleged that the corporation, in reliance upon the con
tract, erected permanent improvements on the land to 
the amount of some $3,000, for the purposes of its corpo
rate business. The 'purchase price was only $60, and as 
the improvements are alleged to have been made with 
defendant's knowledge, and proved to have been made with 
his participation and active assistance as one of the com
pany, it is manifest that to permit him to question the 
right of the corporation to take and hold the property 
at this time would result in a gross fraud. The state 
is the proper party to inquire int' this matter, and if the 
corporation holds too much land, proceedings in quo war
ranto will remedy the evil. Watts v. Gaatt, 42 Nebr., 869; 
Missouri Valley Land Co. v. Buslinell, 11 Nebr., 192.  

Reliance is also had upon the statute of frauds, and it is 
contended that since the defendant did not have title to 
or possession of the property at the time the contract 
was made and the improvements erected, there has been 
no part performance sufficient to take the case out of the 
statute. But defendant expected to procure the title he 
contracted to convey, and did afterwards procure it. He 
participated actively in the transactions whereby the com
pany, in reliance on the contract, took possession and 
made the improvements. He can not avail himself of 
the statute under such circumstances. The acts of the 
company are so palpably those of an owner, the dispro
portion between the value of the land and the amount of 
the improvements is so great, that no other construction 
than performance of a contract for purchase can be in
dulged. Poland v. O'Connor, 1 Nebr., 50; Baker v. Wis
well, 17 Nebr., 52; Haines v. Spanogle, 17 Nebr., 637; 

* Cobbey's Annotated Statutes, see. 4117.
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Ford v. Steele, 31 Nebr., 521. The vendor having after
wards acquired the land which he contracted to convey, 
specific performance may be decreed. Filley v. Duncan, 
1 Nebr., 134, 137, 93 Am. Dec., 337.  

Finally, it is argued that the contract is too indefinite 
in its terms to admit of specific performance, in that the 
time of performance is not fixed. The obvious answer 
is that in the absence of express stipulations the vendor 
would have a reasonable time in which to acquire title 
and make the conveyance, and the conveyance and pay
ment of the price would be concurrent. Defendant hav
ing acquired title before suit was brought, no question as 
to time or possibility of performance is involved. All 
that is necessary is that the contract be such that an 
efficient decree for its specific performance may be made, 
which may be enforced when rendered. 3 Pomeroy, 
Equity Jurisprudence, sec. 1405.  

The petition states a cause of action, and there is ample 
evidence to sustain the findings. We recommend that the 
decree be affirmed.  

BARNEs and OLDHAM, CC., concur.  

By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

WILLIAM W. CONKLING, APPELLEE, v. ALVIN LEvIE HIT AL.  

APPELLANTS.* 

FILED JANUARY 8, 1902. No. 10,893.  

Commissioner's opinion, Department No. 3.  

1. Evidence: ALTERATJON OF MORTGAGE. Evidence examined, and held 
to show that a mortgage had not been altered.  

2. Married Woman: MORTGAGE: THRTD PARTY: VESTED TITLE. A 

married woman can not avoid a mortgage given by her to secure 
the debt of a third party, when such mortgage was made at 

*Rehearing allowed. See opinion, page 1386, post.
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the time she took title to the mortgaged premises, and as a 

part of the transaction by which she became vested with title 

thereto.  

APPEAL from the district court for Furnas county.  
Heard below before NolIus, J. Affirmed.  

John Stevens, Jr., J. T. McClure and Andrew E. Harvey, 

for appellants.  

Webster S. Morlan, contra.  

DUFFIE, C.  

This is an action to foreclose a mortgage held by the 

appellee, Conkling. The mortgage was given under the 

following circumstances: The appellant, Levie, and one 

William T. McKim, were joint owners of a farm in Fur

nas county, Nebraska. They worked the farm in partner
ship for a year or more, and April 20, 1895, divided it 

between them. They effected this division by joining in 

a quitclaim deed of the farm to one Bergstrom, who in 
turn deeded the west half of the farm to Elizabeth M.  
Levie, the wife of Alvin Levie, and the east half to McKim.  
At the time of this division it is quite apparent from the 
evidence that McKim was indebted to one Perry L. Hole 
in the sum of $650, and Levie was indebted to Hole in 
the sum of $810. To secure the payment of these sums 
McKim and Levie and wife joined in a mortgage to Perry 
L. Hole covering the whole farm. Three notes were exe

cuted by the parties; two by Levie and wife-one for $600 
and one for $210. McKim executed his individual note 

for the sum of $650, making the total amount secured 
by the mortgage $1,460. April 23, 1895, in consideration 
of the sum of $600, Perry L. Hole sold and assigned the 

$600 note of Levie and wife to one Thomas Bloodworth, 
and executed an assignment of the mortgage to him, but 

the evidence tends to show that the mortgage itself was 
not delivered. Hole was the agent of the appellee, Conk

ling, in loaning money for him in Furnas county; and
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either because a portion of the amount secured by the 
mortgage belonged to Conkling, or for the purpose of 
accounting for other moneys due Conkling in his hands, 
Hole, on November 18, 1895, in consideration of $650, 
assigned to him the $650 note and made to him a second 
assignment of the mortgage by wLqich it was secured. It 
will be noticed that the note assigned to Conkling was 
the McKim note, and the note assigned to Bloodworth 
was the note of Mr. and Mrs. Levie. Prior to the com
mencement of this action Levie and wife paid the note 
for $210, and on September 15, 1897, procured an ex
tension of time on their note held by Bloodworth and 
executed a new note for $600, maturing March 1, 1899.  
Bloodworth, at the time of this extension, released the 
mortgage made to Hole, and took a new mortgage on the 
premises securing the note of September 15, 1897. July 
3, 1897, McKim, in consideration of $50, quitelaimed to 
Alvin Levie his interest in the premises, thus vesting Mr.  
and Mrs. Levie with the legal title to the whole farm.  
December 27, 1897, Conkling filed his petition asking a 
foreclosure of his mortgage. He made Thomas Blood
worth a party defendant, alleging in his petition that 
Bloodworth, without any authority, had released the mort
gage of record and asked to have such release set aside 
and his mortgage foreclosed in due course of law. Blood
worth filed a cross-bill asking for the foreclosure of his 
mortgage made to secure the suni of $600. A decree was 
entered foreclosing both mortgages and ordering a sale 
of the premises. No complaint is made by the appellants 
of the action of the court in foreclosing the Bloodworth 
mortgage, but it was insisted upon the trial by Levie and 
his wife that the inortgage signed by them, and now held 
by Conkling, covered only the half of the farm deeded 
to Mrs. Levie on the division made on April 20, 1895, 
and that the mortgage which was executed was made to 
secure the two notes made by them to Hole, one for 4210 
and one for $600, and that it did not include the McKim 
note for $650. A careful reading of the evidence dis-
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closes that Levie and his wife were, perhaps, under the 
impression at the time they executed the mortgage that 

it stood as security for their own debt, and that the 

McKim note for $t050 was not included therein. They 
may also have believed that it covered only the land 

deeded to Mrs. Levie, but the evidence is quite couclusive 
that the mortgage has not been changed in any respect 

since its execution, that it covered the whole farm, and 

was made to secure not only the debt of Levie, but in

cluded the indebtedness due from McKim as well. Not 

only is there evidence to support the finding of the dis

trict court in this respect, but if the question was sub

mitted to us as an original proposition, our finding would 

have been the same as the finding of the district court.  

Another question is urged upon our attention. It is 

stated that there was no consideration of any kind given 

to Mrs. Levie or her husband to support the mortgage 

on the wife's land to secure the payment of the McKim 

note. Had the title stood originally in the name of Mrs.  

Levie, this proposition would probably be unanswerable; 

but it must be remembered that Alvin Levie and McKim 

were originally joint owners of this land, that both were 

indebted to Perry L. Hole, and that at the time of taking 

title to this land Mrs. Levie executed the nortgage in ques
tion and took title thereto subject to that mortgage. The 

makin.g of the deed to her and the execution of this mort

gage on her part was one and the same transaction, and 

the case is very different from one where a married woman, 
without any consideration whatever, executes a mortgage 

upon her separate estate to secure the debt of a third party.  

We therefore recommend that the decree of the district 

court be affirmed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the decree of the district court is 
AFFIRMED.
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The following opinion on rehearing was filed October 22, 
1902. Judyinen-t below recersed:* 

Commissioner's opinion, Department No. 3.  

Mortgage: MARTED WOMAN: SEPARATE ESTATE: PRESENT CONSID

ERATION. A mortgage executed by a married woman upon her 
separate estate, without present consideration and merely to 
secure an antecedent debt of her husband or of a third person, 
is void.  

AMES, C.  

This case is submitted upon reargument after a rehear
ing granted from a former decision. The main difficulty 
arises from an attempt to interpret an extremely obscure 
record as respects an important matter of fact not defi
nitely set at rest by the findings of the trial court. On 
one hand it is contended that the note for $650, payable 
December 1, 1895, mentioned in the recital of facts in the 
former opinion, and executed by McKim alone to Hole, 
who was the agent of Conkling, was not at any time prior 
to the execution of the mortgage in suit the obligation 
of the Levies, or of either of them, or a charge upon the 
lands or any of them, nor was the payment or assumption 
of it any part of the consideration for the conveyance of 
the lands, or of any of them, to Mrs. Levie. This conten
tion is supported by the uncontradicted testimony of Alvin 
Levie. Concerning it there is no finding by the district 
court. It is therefore insisted that although it be found 
that this instrument was intentionally and voluntarily in
cluded in the mortgage executed by the Levies to Hole, 
yet the instrument was to that extent, as was well known 
both to the mortgagee and his principal, the appellee, 
Conkling, without consideration and void. On the other 
hand, it is contended that the fact of the execution of the 
mortgage, describing the note in controversy as one of the 
obligations the payment of which it was intended to se
cure, is a sufficient refutation of the contention of the 
appellants and of the testimony of Alvin Levie. The cir

*Rehearing allowed. See opinion, page 137, post.
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cumstances disclosed by the record are, however, we think, 

somewhat corroborative of this testimony, and the ques

tion is involved in so much obscurity that we are unable 

to weigh the evidence and determine the probability to 

our own satisfaction. We are confident that the rule 

announced in Kansas Mfg. Co. v. Gandy, 11 Nebr., 448, 

that a mortgage executed by a married woman upon her 

separate estate without present consideration, and merely 

to secure an antecedent debt of her husband or of a third 

person, is void, is correct, and that it ought to be upheld.  

In view of the uncertainties of the record, and the pos

sibility, or, as we are disposed to think, probability, that 

the mortgage was executed by Mrs. Levie inadvert

ently, and without the conscious purpose of charging her 

land with a lien for the payment of the McKim note, we 

recommend that the judgment of the district court be 

reversed, and the cause remanded for a new trial, so that 

the vital question of fact at issue may be more thoroughly 

investigated than has yet been done, and that both parties 

have leave to replead.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court be reversed and a new trial granted, with leave to 

both parties, to replead.  

On May 6, 1903, the following opinion on rehearing was' 

filed, setting aside the judgment of reversal rendered by 

the foregoing opinion and affirming the judgment of the 

district court: 

Opinion Approved. The commissioner's opinion herein, filed Janu

ary 8, 1902, approved.  

SEDGWICK, J.  

After argument of counsel upon rehearing in this case 

and upon examination of the record, we are satisfied that 

the commissioner's opinion filed herein January 8, 1902, 

is a substantial exposition of the condition of the record,



Conkling v. Levie.  

and reaches a right conclusion. The question particularly 
discussed in the argument before the court was the con
sideration to Mrs. Levie for the mortgage sued upon.  
There is no substantial dispute as to the facts upon this 
point, and they are sufficiently stated in the opinion re
ferred to to justify the conclusion reached thereon. When 
the land was divided between the defendant Levie and the 
defendant McKim, there was no consideration paid by 
McKim to Levie for securing his indebtedness upon Levie's 
land; that is, there was no express agreement between 
them that there should be such consideration paid. It 
appears to have been understood between them that, when 
they divided the land, each one would be responsible for 
his share of the indebtedness, and the land allotted to 
each would be held as security for the indebtedness of 
the party to whom it was allotted. At the time this under
standing was had between them, the mortgage to Mr. Hole 
was outstanding. This secured the notes of Levie to Hole 
and also the note of McKim to Hole, and the parties, in 
making the division, intended to obtain a renewal of this 
mortgage. It does not seem to have occurred to them 
that it was necessary to have the concurring agreement 
of the holder of the securities in order to separate the 
securities and release the land of Mrs. Levie from the 
indebtedness of McKim. If the holder of the securities 
was requested to do this at all, this request was not in
sisted upon, and the securities were not divided. The 
mortgage executed as a part of the transaction to secure 
the renewal notes covered all the land, and was executed 
by McKim and Mr. and Mrs. Levie. Of course, the fact 
that McKim, executed this mortgage on his land, which 
also secured the indebtedness of Mrs. Levie, would be i 

sufficient consideration for Mrs. Levie to execute the mort

gage, covering, as it did, her land, and securing, as it did, 
the indebtedness of McKim; but because this was not 
thought of at the time, and there was no express agree

ment on the part of McKim to pay Mrs. Levie anything 
for so securing his indebtedness, Mrs. Levie seems to have
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supposed that the fact that the holder of the paper ex
tended the time of payiuent, and the fact that she obtained 
her title at that time and as a part of the same transac
tion, and that -her husband's indebtedness was also se
cured upon the property deeded to McKim in the same 
transaction, and other circumstances connected with the 
settlement made there by the parties, furnished no con
sideration for the mortgage which she gave, which was 
the principal thing done on her -part as payment for the 
land which she received in the transaction. This idea 
has been thoroughly presented and insisted upon by Mrs.  
Levie's counsel in the argument before the court; but it 
is manifest that there is no foundation for such an argu
ment, and the suggestion of plaintiff's brief that it is 
difficult to discuss a self-evident proposition is applicable.  
The idea seems to be that, although there was a sufficient 
consideration to Mrs. Levie to mortgage the land deeded 
to her for the purpose of securing her husband's indebted
ness, there was no consideration for including McKim's 
indebtedness in the same security. Of course no one would 
assume that when a married woman executes a mortgage, 
and in the same transaction, and because of so doing, ob
tains a deed of the land upon which the mortgage is given, 
and procures the indebtedness of her husband which she 
secures to be renewed and extended, such mortgage would 
be void for the want of consideration. There being a 
consideration to Mrs. Levie for executing the mortgage, 
it is, of course, valid, as executed, unless some sufficient 
reason is shown for its reformation or to impeach its 
integrity. The only allegation in Mrs. Levie's answer 
attacking this mortgage in any way is the allegation that 
there was no consideration for its execution, and that it 
had been fraudulently altered since its execution. There 
is no support for the first objection, as above shown, and 
the second is equally without merit. It is absolutely re
futed by the mortgage itself. One of the alterations com
plained of is that the description of Mrs. Levie's half of 
the land was inserted after the execution of the mortgage.
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The land consisted of a forty-acre tract and certain lots 
described by numbers. When the land was divided the 
forty-acre tract and each particular lot was divided. The 
mortgage in dispute describes the land as the southeast 
quarter of the northwest quarter and lots 1, 2, 3 and 4 
of section 23. The deed to Mrs. Levie conveyed the east 
half of the southeast quarter of the northwest quarter 
and a part of each respective lot, so that, to make the 
alteration complained of, it would be necessary to erase 
the one description and insert the other. It was manifest 
upon the trial that no such alteration had been made, and 
the defense was virtually abandoned. The defendant 
Bloodworth does not ask in his cross-petition that the 
mortgage release which he executed to Mrs. Levie be 

set aside and his mortgage restored, and possibly the find
ings and judgment of the district court do not make it 
very plainly appear how a foreclosure can be ordered in 
favor of Mr. Bloodworth against the whole tract of land 
upon a mortgage executed by Mr. Levie and Mrs. Levie 

some two years after the legal title to one-half of the land 

had been, by them, transferred to McKim; but, as McKim 
has not appealed, and is not complaining, perhaps the 
judgment as entered is sufficiently justified. It certainly 
is not prejudicial to these appellants that the decree 
against their land, upon their indebtedness, should also 
include the lands of McKim. McKim appears to have 
subsequently quitelaimed his part of the land to Levie, 
but nothing is claimed on account of this conveyance.  

The judgment of this court entered October 22, 1902, 
vacating the judgment of this court of January 8, 1902, 
and reversing the judgment of the district court and re
manding the cause for further proceedings, is set aside, 
and the judgment of the district court is 

AFFIRMED.
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CHARLES M. CHAMBERLAIN V. WILLIAM H. WOOLSEYET AL.* 

FILED OCTOBER 22, 1902. No. 11,950.  

Commissioner's opinion, Department No. 3.  

1. Fraudulent Transfer. A failing debtor transferred his stock of 
merchandise in payment of two claims against him, of the aggre
gate amount of $1,821.54. The value of the property was esti
mated by witnesses at from $2,250 to $2,500, but immediately 
after the transfer it was seized by the sheriff, under process, 
and after advertisement, as upon execution, was sold for $1,
368.83. Held, That the disparity, if any, between the value of 
the property and the consideration of the transfer, was not so 
great as to justify the inference that the transaction was in
tended to defraud other creditors of the vendor.  

2. Seizure Under Tax Warrant: OPPRESSION. The seizure, upon a 
tax warrant of $541, of merchandise of the value of from $1,400 
to $1,800 or $2,000, or more, is oppressively excessive and void.  

3. Personal Taxes: LIEN: RIGHT OF AcTIoN. The right of action for 
the enforcement of a lien for personal taxes is vested in the 
county treasurer, or, in counties under township organization, 
in the township tax collector alone.  

4. Action in Name of County. A county in its corporate capacity has 
no duty to perform with respect to any of the matters men
tioned in the preceding paragraph, except, through the county 
board, to authorize the bringing of an action by the treasurer 
or collector. It can not itself begin or prosecute such an action.  

5. Exclusive Statutory Remedy. When the statute provides a remedy 
for the collection of taxes under given circumstances, that 
remedy is exclusive of all others.  

ERRoR from the district court for Johnson county.  
Tried below before FROST, J. Reversed.  

Stephen B. Pound and M. B. C. True, for plaintiff in 
error.  

Hugh La Master, for defendant in error, Johnson county.  
George A. Adams, for the other defendants in error.  

DUFFIE, C.  

On the 13th day of July, 1896, Mrs. S. J. Scott, wife 
of C. B. Scott, was the owner of a stock of merchandise, 

*Rehearing allowed. See opinion, page 149, post.
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variously valued at from $1,368.83, for which it was after
wards sold at sheriff's sale, to between $2,250 and S2,500, 
at which it was appraised by sone of the witnesses. That, 
as between herself and husband, it was her separate 
estate, there is no substantial dispute in the evidence.  
Whether it was so to be regarded as to third persons 
is, in the aspect of the case first to be treated of, in
material. On that day she and her husband executed and 
delivered to the Tecumseh National Bank a mortgage to 
secure her indebtedness to that institution in the sum 
of $802.37. The bank immlediately filed the instrument 
for record and took possession thereunder. On the same 
day, but after the completion of the foregoing transaction, 
Mrs. Scott, being indebted to the Chamberlin Banking 
Company upon her note for $1,019.17, upon which her 
husband was also bound as maker, executed to Charles 
M. Chamberlain, cashier of the latter-named institution, 
a bill of sale of the goods, subject to the mortgage, in con
sideration of which lie promised to pay, and did pay, the 
debt to his bank, and also promised to pay the note to 
the Tecumseh National Bank, upon which her husband 
was likewise bound as maker. There is no evidence that 
there was any trust reserved in favor of either of the 
Scotts, or that there was any intent to hinder or delay 
or defraud the creditors of either of them. Undoubtedly 
the sole purpose of the parties was to provide for the pay
ment of and to pay these two debts, which aggregated in 
amount $1,821.54. Whether the goods were or were not 
worth slightly more than this aniount may be the subject 
of some, though, we think, not very serious, debate. The 
sum for which they were shortly afterwards sold by the 
sheriff is to our minds the best evidence of their value, 
and that sum, as already noted, was $450 less than the 
above-mentioned aggregate. One question much debated 
in the briefs and arguments is, whether the goods and 
debts were those of Mrs. Scott, and her husband was surety 
on the notes, or whether both were his, and she was surety.  
But the inquiry does not appear to us to be material
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in this connection. In either case the indebtedness grew 
out of the business which one of the debtors was carrying 
on, and was contracted upon the faith and credit of the 
property in controversy. On the 14th day of July the 
defendant Woolsey, as sheriff of the county, levied upon 
the goods, first, a distress warrant issued for the collec
tion of personal taxes assessed against the husband, C. B.  
Scott; and second, and subject to the foregoing, a writ 
of attachment issued against both husband and wife. Pur
suant to these levies the property was by the sheriff taken 
from the possession of Chamberlain. Afterwards writs 
of execution, some against one, and some against both of 
the Scotts, came into the hands of the officer, and were 
constructively levied, subject to the levies above men
tioned. No separate attempt wNas made to enforce the 
tax warrant, but on the 12th or 15th day of August, about 
one month after the seizure, the sheriff began an adver
tisement of sale under all the processes in his hands, and 
on the 15th of September made a sale pursuant to the 
advertisement for the sum of $1,368.83, as above stated.  
On the 20th day of July Chamberlain began an action 
against the sheriff and the sureties on his official bond, 
for a conversion of the goods, in which action the county 
of Johnson was permitted to intervene and file an answer, 
and in which was made the following order: "Now on 
this second day of March, 1898, after the respective parties 
had adduced all their testimony and rested, and before 
the arguments, the county of Johnson and the other de
fendants filed separate motions moving the court to direct 
a verdict for the defendants. Said motion being argued 
by the respective attorneys and before the court passed 
upon the same, but after he indicated his intention in 
regard to the case, plaintiff asks that a juror might be 
withdrawn and the plaintiff allowed to amend his petition, 
bringing in new parties, recognizing the lien for taxes and 
also the lien under the chattel mortgage of the Tecumseh 
National Bank and that the case be continued. To all of 
which all of the defendants, other than Johnson county,
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respectively object and except. Whereupon the court 
directs that a juror be withdrawn and plaintiff allowed 
to amend his petition as above indicated, within forty 
days, and the cause continued. To all of which the de
fendants, save Johnson county, except. It is further con
sidered by the court that the costs, except what has here
tofore been taxed since last term up to this time, be taxed 
against the plaintiff. To all of which the plaintiff ex
cepts." Afterwards the plaintiff amended his petition, but 
without making the county a party thereto, and subse
quently, with leave of court, dismissed the action without 
prejudice to a new action. In June, 1899, more than a 
year later, this action was begun by Chamberlain, also 
against the sheriff and his official sureties. The petition 
in this action, after reciting, in substance, the foregoing 
facts, except those concerning the former action, alleged 
that "in making such seizure said defendant, William H.  
Woolsey, pretended to be acting under and by virtue of 
the authority conferred by reason of a distress warrant 
said to have been issued by the treasurer of Johnson 
county, state of Nebraska, and directed to him as such 
sheriff ; that the value of said goods and chattels amounted 
to the sum of $2,600 (that the said defendant Woolsey, 
in making such levy, willfully, maliciously and inten
tionally levied upon an amount of property far in excess 
of the amount required for the satisfaction of said dis
tress warrant); that after the satisfaction of said distress 
warrant under said levy, there remained in the hands 
of him, the said defendant Woolsey, of said goods and 
chattels, property of the value of $2,075.90, which property 
he has not returned to this plaintiff, nor the value 
thereof, but has converted the same to his own use." The 
prayer is in the alternative,-for $2,600, if the levy of the 
distress warrant is held to be void, otherwise for $2,075.90, 
the difference between the amount of the warrant and the 
alleged value of the goods. The petition makes mention of 
no other process than the tax warrant. The answer justi
fies under the warrant, and also under the judicial writs
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above mentioned; attncks the Imiortgage and bill of sale as 
being fraudulent as against both the county and the 
creditors of the Scotts; admits the seizure and sale; and 
alleges the application of the proceeds first to the satisfac
tion of the warrant, and afterwards towards the satisfac
tion of the writs. The reply amounts practically to a gen
eral denial of new imatter. Johnson county was permitted 
to intervene, and filed an answer setting out annual levies 
for personal taxes against C. B. Scott, the husband, for 
varyingx amounts from the year 1886 to the year 1895, both 
inclusive. In other respects it does not differ materially 
from the answer of the defendants, except that it pleads 
the foregoing order granting leave to t he plaintiff to amend 
as an adjudication upon the merits in its favor. The reply 
to this answ-er was, in substance, a denial, coupled with a 
plea of the statute of limitations as to the tax levies for 
the years 1886 to 181, both inclusive. A jury was waived, 
and the action tried before the court, who found generally 
in favor of the defendants and rendered a judgienit of dis
muissal, which it is sought by this proceeding to reverse.  

We do not think that the order concerning the leave to 
amend, followed by an order of dismissal without preju
dice, can be regarded as a judicial estoppel. That the 
latter order was made is alleged in the reply or answer to 
the answer and cross-petition of the county, and is not 
denied; but in the absence of this latter order, we should 
be of o--inion that the former would not have preeluded the 
Pinitiff from contesting the amount or validity of the 
,,'! claim, or of the proceedings taken for its collection.  
With respect to creditors other than the county, it is im
material whether the property in question belonged to the 
husband or wife. Whatever evidence tends to prove that it 
belonged to either, is of equal force to establish that the 
owner was the obligor of the debt which the mortgage and 
bill of sale were given to pay. There is no evidence that as 
to such creditors there was any fraudulent intent, unless 
it is to be inferred from the alleged (isparity between the 
value of the property conveyed and the aggregate of the 
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debts; but the evidence convinces us, beyond a doubt, that 
there was no such disparity.  

As respects the tax warrant and the proceedings there
under, we are of opinion that they fall short of affording a 
justification to the sheriff for these reasons: 

First. A levy upon from $1,400 to $1,800 or $2,000 worth, 
or more, of merchandise to satisfy a warrant calling for 
$541 and some cents was excessive. If the warrant was 
valid and the goods subject to seizure thereunder, the 
sheriff should have taken so many of them as were reason
ably worth enough to pay the claim and costs of the pro
ceeding. The taking of three or four times as many was 
oppressive and unjustifiable. Tax delinquents are not 
criminals, or to be punished as such, at the discretion of 
ministerial officers. On the contrary, it is elementary law 
that if a ministerial officer exceeds the command of his 
writ, he becomes a trespasser from the beginning. The rule 
is imperatively necessary to protect the persons and prop
erty of citizens from unreasonable searches and seizures.  

Second. We think it has been established by this court 
that if the seizure had been lawful, the sheriff forfeited his 

protection by reason thereof, because of his inexcusable 
failure to obey the plain dictates of the statute. Section 
90, article 1, chapter 77, of the Compiled Statutes pro
vides: "When the treasurer distrains goods, and the owner 
shall refuse to give a good and sufficient bond for the de
livery of said goods, on the day of sale, he may keep them 
at the expense of the owner, and shall give notice of the 
time and place of their sale within five days after the tak
ing in the manner constables are required to give notice of 
the sale of personal property under execution; and the 
time of sale shall not be more than twenty days from the 
day of taking, but he may adjourn the sale from time to 
time, not exceeding five days in all, and shall adjourn at 
least once when there are no bidders; and in case of ad
journment, he shall put up a notice thereof at the place of 
sale. Any surplus remaining above the taxes, charges of 
keeping and fees for sale, shall be returned to the owner,
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and the treasurer shall, on demand, render an account in 
writing of the sale and charges." This plain and manda
tory provision of the statute, the sheriff wholly failed to 
comply with. His failure to give the notice and to make 
the sale of the property seized under the distress warrant 
within the time prescribed by statute rendered his pro
ceedings thereunder illegal and void ab initio, and he be
came a trespasser, and liable for a conversion of the prop
erty. Pierce v. Benjamin, 14 Pick. [Mass.], 356, 25 Am.  
Dec., 396; Noyes v. Inhabitants of Haverhill, 11 Cush.  
[Mass.], 338; Brackett v.. Vining, 49 Me., 356; Clcments v.  
Eiseley, 63 Nebr., 651. In Clm uents v. Eiseley, the court 
says (page 656) : "Neither is there any contention but 
that the taking by the defendant as sheriff was in the first 
instance lawful, and done in good faith, in pursuance of a 
valid distress or tax warrant. He became a wrong-doer 
by the method adopted after the levy by virtue of the writ 
he then held, for which he became liable as a trespasser." 
The levy on the property was made July 14, 1896, the first 
publication of notice of sale was August 12 or August 15, 
and the sale began September 5, 1896. Had the sheriff 
made a separate levy under the distress warrant, on suffi
cient property to satisfy it, he could easily have complied 
with the provisions of the statute above quoted. This was 
the only legal method he could have pursued. Instead of 
doing this he levied both writs on the whole property, and 
then seems to have intentionally postponed the sale of it in 
order that other writs might come into his hands, whereby 
the whole of the property would be absorbed. The judg
ments on which the executions were issued under which 
he subsequently made constructive levies on the property 
were all recovered after the seizure of the property. The 
legal effect of the proceeding was that the sheriff sold the 
property, not under the distress warrant, but under the 
order of sale of the attached property. If there ever had 
been any legality or validity in the levy under the distress 
warrant, it had lost all its force and virtue, and become 
wholly void by the failure of the sheriff to give the notice
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and make the sale in the manner and within the time pre
scribed by the statute in such cases.  

Having arrived at the conclusion that the sale to Cham
berlain was not fraudulent as to Scott's creditors, and that 
the sheriff can not justify under the distress warrant, the 
only question remaining for determination is the right of 
the county of Johnson to intervene in the action and in this 
manner assert a right to a portion of the fund derived from 
the sheriff's sale in satisfaction of taxes assessed against 
the property.  

Section 89, chapter 77, article 1, of the Compiled Stat
utes, 1901, points out the methods of collecting taxes in 
this state, and these methods are exclusive. It has been 
determined by the former decisions of this court that taxes 
are not debts, in the ordinary acceptation of that term, and 
that an action at law will not lie for their recovery where 

the legislature has prescribed another remedy. It has also 

been determined that where the legislature has prescribed 
a remedy by action, the action must be brought and main

tained in the manner defined. Richards v. Clay County, 40 
Nebr.,45. The statute,so far as it provides for the collection 

of taxes by action in the county where assessed, is as follows: 
"Provided, That in case no personal property of delinquent 

can be found, it shall be the duty of the treasurer, * * * 
when directed so to do by order of the board of county 

commissioners or the board of supervisors, to commence 

suit by civil action in the district court of said county in 

the same manner as other civil actions are commenced, and 
prosecute the same to judgment and collection by attach

ment, execution, or garnishment, as the case may require," 

etc. This undoubtedly contemplates that the action shall 

be brought in the name of the treasurer, the custodian of 

the tax when collected; and this was the procedure which 

obtained in Reynolds v. Fisher, 43 Nebr., 172. Where the 

delinquent has removed from the county, the statute pro

vides that the treasurer shall forward a statement of the 

delinquent tax to the treasurer of the county of his resi

dence, and in such case, if suit is brought by the latter, it
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must be in the name of the commissioners or supervisors 
of the county in which the tax was assessed; but this is the 
only case in which a civil action for taxes can be main
tained in the name of the countyV authorities other than 
the treasurer. Had the treasurer intervened in this action 
in his official capacity, we see no reason why lie should not 
have been awarded whatever amount was due for taxes 
assessed against the goods while owned by the Scotts; but, 
because of want of authority to maintain such an action, 
the answer in intervention, as it is called, but more prop
erly speaking, the petition of intervention, filed by the 
county, should have been dismissed.  

It is recommended that the judgment of the district 
court be reversed, that the claims made by Johnson county 
be dismissed, and a new trial granted..  

AMEs and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, the 
claims made by Johnson county dismissed, and a new trial 
granted.  

REVERSED.  

The following opinion on rehearing was filed May 20, 
1903. Judgnent of reversal adhered to: 

Commissioner's opinion, Department No. 2.  

1. Wrongful Conversion of Personal Property: AcTION. One having 
the legal title and the right .of possession to personal property, 
may maintain an action for its wrongful conversion by a 
stranger without joining a party who may have a beneficial 
interest therein.  

2. Record: RIGHTS OF INTERVENER. Record examined, and held that 
it does not disclose a former adjudication of the rights of 
the intervener.  

3. Stare Decisis. Former judgment in this case, ante, page 141, ad
hered to.  

BARNES, C.  
This case is before us on a rehearing. The former opin

ion, delivered by Commissioner DuFIEu, of the Third De-
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partment, will be found on page 141, ante, and confains a 
statement in which the facts are so fully and accurately set 
forth that nothing further in that respect is needed.  

The defendant county in its brief contends that in the 
former opinion three propositions were not fully con
sidered: First, that the plaintiff is not the real party in 
interest; second, that it could properly maintain the de
fense; and, third, that there has been a former adjudica
tion of the matter, so far as its claims are concerned.  

1. On the first point it is insisted that the Chamberlain 
Banking Company is the real party in interest; that not
withstanding the plaintiff Chamberlain purchased the 
property alleged to have been wrongfuly converted by the 
defendant Woolsey, and was in possession of it at the time 
it was taken by the sheriff under the distress warrant, yet 
his purchase was in fact made to secure the bank, of which 
he was the cashier, against possible loss; that the bank, 
and not Chamberlain, is the only party who can maintain 
this adtion. This contention is based on the provision con
tained in section 29 of our Code of Civil Procedure, which 
is as follows: "Every action must be prosecuted in the 
name of the real party in interest, except as otherwise pro
vided in section thirty-two." This contention can not be 
sustained. Chamberlain testified that he made the pur
chase on his own account; that he paid the amount due the 
bank and assumed and agreed to pay the note and mort
gage due to the Tecumseh National Bank, so it may be 
said that he was the real party in interest. If it be con
ceded that the purchase was made for the sole purpose of 
securing his bank from probable loss, still the legal title 
to the property was taken by him; the contract was made 
with him for the benefit of the bank, and this gave him the 
right to maintain the action in his own name without join
ing the bank as a party plaintiff, under section 32 of the 
Code, which provides that "an executor, administrator, 
guardian, trustee of an express trust, a person with whom 
or in whose name a contract is made for the benefit of an
other, or a person expressly authorized by statute, may
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bring an action without joining with him the person for 
whose benefit it is prosecuted."* This section was con
strued in the case of Ley v. Miller, 28 Nebr., 822, 825, and 
in Alexander v. Overton. 36 Nebr., 503, where it was stated, 
in the body of the opinion, by Justice MAxwELL, that the 

person holding the legal title to real estate, although it in 
fact belonged to another, could maintain an action in 
ejectment in her own name to recover the possession, and 
that in law, holding the legal title, she would be the real 

party in interest. In the case at bar, ilie legal title to the 

goods in question was in the plaintiff Chamberlain; they 
were in his possession at the time they were seized by the 

sheriff,and the record discloses that he was entitled to such 
possession. Therefore he was the proper abd necessary 
party plaintiff, and the action was properly prosecuted in 
his name. In Daniels r. Ball 11 Wend. [N. Y.], 57 (note), 
it is stated that trover will lie against a stranger, on a 
bare possession. A defendant can not set up property in 
a third person without showing some claim, title or inter
est in himself derived from such third person. Duncan v.  

Spear, 11 Wend. [ N. Y.], 54; Kvapp v. Winchester, 11. Vt., 
351. Possession is sufficient to authorize one to bring 
trover against a tort-feasor, until he shows a better title.  

Duncan v. Spear, supra; Fairbank v. Phelps, 22 Pick.  
[Mass.], 535; 4 An. & Eng. Ency. Law, 117. An action for 
trover or conversion may be brought by the special or gen
eral owner, and judgment by one is a bar to an action by 
the other. Smith v. James, 7 Cow. [N. Y.], *328. We 
therefore hold that. the plaintiff was the proper party to 

prosecute this action.  
2. It is strenuously urged that the county should have 

been allowed to defend this action under section 50a of the 
Code, which provides that "any person who has or claims 
an interest in the matter in litigation, in the success of 

either of the parties to an action, or against both, in any 
action pending or to lie brought in any of the courts of the 
state of Nebraska, may become a party to an action be

* Cobbey, Annotated Code, pp. 23, 24.
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tween any other persons or corporations, either by joining 
the plaintiff in claiming what is sought by the petition, or 
by uniting with the defendants in resisting the claim of the 
plaintiff, or by demanding anything adversely to both the 
plaintiff and defendant, either before or after issue has 

joined in the action, and before the trial commences." It 

can not be claimed that the county has any interest in the 
property converted, because it appears that a portion of 
the money derived from its sale has been paid over to the 
county treasurer in satisfaction of the taxes in which the 

county claims it had an interest. It has received its money, 
and this money in the hands of its treasurer has taken the 
place of whatever lien it may have had on the property.  
But it is stated that the county had agreed to hold the 
sheriff harmless in the matter of the execution of the dis
tress warrant on which the property was sold. Such an 

agreementif the county could make it at all, would amount 

to no more than a contingent liability, and a mere contin

gent liability to answer over to the defendant Woolsey 
without a privity with the plaintiff is not sufficient ground 

for intervention. Omaha S. R. Co. v. Beeson, 36 Nebr., 
361. Again, an intervener must plead some interest in the 
subject-matter of the litigation; a mere denial of the plain

tiff's right is insufficient to give him a standing in court.  

The above remarks are to be considered in addition to the 

statements contained in the former opinion, wherein the 

learned commissioner discusses the right of the county to 

interevene, and holds that it had no such right.  
3. It is further contended that the statement "that the 

lien for taxes would be recognized," which it is claimed 
was made when the court permitted the plaintiff to with

draw a juror and amend his petition, amounted to an ad

judication of the county's right. It was of no interest to 
the county whether the lien for the taxes described in the 

distress warrant should be recognized as valid or not. It 

was dismissed from the action, and made no further ap
pearance therein. The recognition of the claim could affect 
no one but the defendant Woolsey. If it be held that the
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taxes mentioned in the distress warrant are a valid first lien 
on the property, and that matter be properly presented, the 
sheriff might be entitled to deduct the amount of such lien 
from the value of the goods by way of mitigation of dam
ages. This matter, however, is not determined here, be
cause the judgment must be reversed and a new trial or
dered, and fhat question can be considered and determined 
upon such trial. The statement, as an agreement, pos
sesses none of the elements of a final adjudication, and the 
contention on this point must fail.  

4. The other defendants in error make but one point in 
their brief and argument, which is, that we erred in our 
former opinion in holding that the sale of the goods was 
not fraudulent and void as to creditors. A careful exam
ination of the record convinces us that our former judg
ment on this question is right. It appears that at the time 
of the sale of the goods' in question, C. B. and S. J. Scott 
had executed a chattel mortgage thereon to the Tecumseh 
National Bank to secure the payment of an indebtedness 
of S. J. Scott (the owner of the goods) to that institution, 
amounting to $802.37, and had turned over the possession 
of the goods to the bank under the chattel mortgage; that 
thereupon the plaintiff purchased the stock, took a bill of 
sale therefor from the Scotts, assumed the payment of the 
note and mortgage to the Tecumseh National Bank, paid 
the Chamberlain Banking Company the note of S. J. Scott, 
amounting to $1,019.17, and took the goods into his pos
session. There is no evidence to impeach the good faith of 
this transaction on the part of the plaintiff. But it is 
contended that the value of the goods was so much in ex
cess of the amount paid therefor that the transaction 
amounts to a constructive fraud. This contention can not 
be maintained. The goods were sold by the sheriff for 
$1,368.83, and it is fair to presume that they were sold for 
all they were worth. Waiving this presumption, the testi
mony disclose- that the value of the goods can be fixed at 
any point between the sum for which they sold and $2,500.  
It appears that the amount actually paid for the stock was
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$1,821.54, and we may assume that its value did not ex
ceed that amount. It appears beyond question that noth
ing was paid to either of the Scotts by the plaintiff in ex
cess of the debts owed by them to the two banks.. If the 
goods were worth more than that sum there can be no 
doubt but that Mrs. Scott would have exacted payment of 
the excess from the purchaser. She was satisfied to take 
the payment of her obligations to the banks in full satisfac
tion of the purchase price. The plaintiff therefore gave 
her nothing which she could place beyond the reach of 
other creditors. She, as a debtor, had. a right to pay the 
debts she owed to the two banks to the exclusion of her 
other creditors. This question was so thoroughly disposed 
of by the learned commissioner in the former opinion that 
no further discussion of it is required.  

We are satisfied, beyond doubt, that the former opinion 
was right, and we recommend that it be adhered to.  

ALBERT and GLANVILLE, CC., concur.  

By the Court: For the reasons above stated, the former 
opinion in this case is adhered to.  

FORMER OPINION ADHERED TO.  

JOHN EVERSON V. STATE OF NEBRASKA.  

FILED OCTOBER 22, 1902. No. 12,673.  

Commissioner's opinion, Department No. 3.  

1. Sheriff's Deed: PRIMA-FACE EVIDENCE: PREMISES: GRANTEE: IN
TEREST. A sheriff's deed is of itself prima-facie evidence that 
the grantee holds all the title and interest in the land that was 
held by the judgment debtor at the time of the rendition of 
the judgment, or at any time thereafter up to the sale of the 
premises; and is prima-facie evidence of the validity of the 
judgment itself.  

2. Criminal Code: EMBEZZLEMENT: DOUBLE PENALTY. The provision 
of section 124 of the Criminal Code, directing the assessment 
of a fine in double the amount embezzled, in addition to the 
imprisonment imposed in case of conviction, is not open to the 
objection that it inflicts a double penalty or punishment upon 
the defendant, or awards the injured party double damages.
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3. Criminal Action: EMBEZZLEMENT: COMPENSATION. The legislature 
has authority in a criminal action to authorize a judgment 

.which shall operate in favor of the party whose money or effects 

have been embezzled, as compensation for the value of the thing 
embezzled, and liquidated damages for the injury sustained.  
Hancock County Commissioners v. Bank of Findlay, 32 Ohio St., 194.  

Wayne County v. Bressler, 32 Nebr., 818.  

4. Fine: PENALTY. While section 124, Criminal Code, denominates 

such judgment a fine, it is in reality allowed as compensation 

to the injured party, and is not a fine or penalty witnin the 

meaning of section 5, article 8, of the constitution.  

ERROR from the district court for Harlan county. Tried 

below before ADAMS, J. Affirmed.  

John Everson, for himself; William Gaslin and Webster 

S. Morlan with him.  

Frank N. Prout, Attorney General, Norris Brown, A. M1.  
Beresford and Gomer Thomas, for the state.  

DUFFIE, C.  

The plaintiff prosecutes error from the judgment of the 

district court for Harlan county, wherein he was convicted 

of the offense of cutting down and destroying certain forest 

trees growing on land owned by Harlan county, Nebraska.  

The facts, as disclosed by the record before us, are as fol

lows: One Ezra S. Whitney, at one time treasurer of Har

lan county, conveyed the land in dispute to a trustee for 

the benefit of his bondsmen, and this land was finally con

veyed to Harlan county in settlement of their liability 

upon the bond. At the close of Whitney's term of office he 

was short in his accounts, and was informed against for 

embezzlement, tried, convicted and sentenced to two years 

and six months in the penitentiary, and also to pay a fine 

in the sum of $22,380, together with the costs of prosecu

tion. While Whitney was confined in the penitentiary 

under the sentence, execution was issued on the judgment 

for the fine and costs, and a levy made thereunder, and the 

land in question sold to Harlan county for the sum. of 

.$1,340. November 28, 1898, the sale was confirmed by the
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court and the sheriff directed to make a deed to Harlan 
county, which was accordingly done; the deed being dated 
February 13, 1899. The county claimed title through 
the two conveyances,-the trustee's and the sheriff's deeds.  
After the levy and sale and the order of confirmation, 
and on the 29th of November, 1898, Whitney conveyed 
the premises in question to the plaintiff in error by quit
claim deed, and his defense to the criminal prosecution 
rested principally upon his claim of ownership in the land 
by virtue of this latter deed. For the purpose of showing 
title to the land in Harlan county the state introduced in 
evidence the sheriff's deed, without first producing the 
judgment against Whitney or the execution issued thereon, 
and the plaintiff in error now insists that the deed was im
properly admitted as evidence of title in Harlan county.  

In the absence of a statute making the sheriff's deed 
prima-facie evidence of title in the grantee, the rule is in
flexible that the judgment and execution under which the 
sale was made are to be shown, as well as the deed from 
the sheriff to the purchaser. This rule rests upon the fact 
that the sheriff, having no title in himself and acquiring 
none by the execution, is the instrument of the law for the 
transfer of the title. The transfer is made by the deed, but 
the authority of the sheriff to effect it comes from the judg
ment and execution. Hence it follows that this should be 
produced. Jackson v. Hasbroyck, 12 Johns. [N. Y.], 213; 
Den v. Despreau.w, 12 N. J. Law, 182. In this state we 
have a statute making the sheriff's deed prima-facie evi
dence of the regularity of all prior proceedings. It recites: 
"The deed shall be sufficient evidence of the legality of 
such sale and the proceedings therein until the contrary 
be proved, and shall vest in the purchaser as good and as 
perfect an estate in the premises therein mentioned as was 
vested in the party, at or after the time when such lands 
and tenements became liable to the satisfaction of the judg
ment." Code of Civil Procedure, sec. 500.  

The effect of a similar statute was before the supreme 
court of Kansas in Shields v. Millcr, 9 Kan., 390, 397.
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where it is said: "The sheriff's deed proves prima facie 

under said statute that the sale under which it was made 

was legal. This it could not do, unless it also proved 

prima facie that the judgment and execution under which 

the sale was made were also valid. A judgment can not be 

void, and the sale made under it legal and valid. If the 

judgment is illegal and void the sale must also necessarily 

be illegal and void. A sheriff's deed is therefore of itself 

prima-facie evidence that the grantee holds all the title 

and interest in the land that was held by the judgment

debtor at the time of the rendition of the judgment, or at 

any time thereafter up to the time of the sale of the prem

ises; and it is prima-facie evidence of the validity of the 

judgment itself." 
We think there was no error in admitting the deed in evi

dence without first producing the judgment and execution.  

It is next insisted that the judgment against Whitney 

for $22,380 was not the property of Harlan county, that the 

county could claim no benefit therefrom or interest therein, 
and that under the provisions of section 5 of article 8 of the 

constitution the fine belonged to the school fund. Conced

ing that the judgment was a -fine, in the most accurate 

definition of that term, we can not see how it avails the 

plaintiff in error. The land was undoubtedly sold upon ex

ecution issued upon that judgment. If the proceeds of the 

judgment belonged to the school fund, then Harlan county 

is indebted to the school fund for the amount bid at the 

sale, but it still has legal title to the land which was con

veyed to it by the sheriff. We are not, however, prepared 

to hold that this judgment belonged to the school fund, or 

that the proceeds of the judgment should be paid into that 

fund. Section 124 of our Criminal Code provides that any 

person convicted of embezzling public funds "shall be im

prisoned in the penitentiary not less than one year nor 

more than twenty-one years." And it further provides 

that he shall pay a fine equal to double the amount of 

money or property embezzled, which fine shall operate 

as a judgment at law for the use of the party
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whose money or property has been embezzled. It will 
be seen by reading this statute that the fine is to oper
ate as a judgment at law for the use of the party whose 
money has been embezzled, and this court has said,in a case 
involving the same principle, that section 5 of article 8 
of the constitution was not intended to deprive the legisla
ture of the power to pass statutes of this character, whereby 
a fixed sum, in the nature of liquidated damages, is given 
to one who has suffered injury by the wrongful act or op
pression of a public officer. Graham v. Kibble,* 9 Nebr., 
182; Clearwater Bank v. Kurkonski, 45 Nebr., 1; Hier v.  
Hutchings, 58 Nebr., 334.  

o It is further insisted that the statute is unconstitutional 
as inflicting double punishment upon Whitney, in that in 
addition to the sentence of imprisonment, this fine was im
posed. We can not give our assent to this reasoning, and 
do not care to put ourselves upon record as holding that 
the return of the property or the value of the property 
which the thief has embezzled or stolen, either voluntarily 
or by compulsory process, should be considered any part 
of his punishment, within the meaning of our Bill of 
Rights.  

It is also argued that the statute allowing a fine to oper
ate as a judgment in favor of the injured party in double 
the amount of the property embezzled, is unconstitutional 
in that it allows double damage to the party injured.  

In Graham v. Kibble, heretofore referred to,, it is said 
(p. 185) : "It may be true that such statutory allowance is 
much in excess of the actual loss sustained or injury done, 
and therefore, to the extent that it is so in its effect upon 
the offending officer, is in the nature of a penalty. But the 
power of the legislature to fix the maximum,f or even the 
exact amount recoverable by a private person sustaining 

* That part of the statute of June 22, 1867, which gives to the owner of live stock "double the value" of his property accidentally injured 
or destroyed on a railroad track is void. Atchison & N. R. Co. v. Baty, 6 Nebr., 37. Compare the foregoing case with Graham v. Kibble 
9 Nebr., 182, wherein it is cited.-W. F. B.  

t See Lord Campbell's Act, Cobbey, Annotated Statutes [Nebr.], 
see. 5198, and note, Wheeler, ch. 21.-W. F. B.;
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injury, or that shall accrue to the public in case of official 

delinquency, can not be successfully questioned. Indeed it 

has been said by an able law writer in support, or rather 

in commendation, of such legislation, that 'a uniform meas

ure of damages under the same substantial state of facts 

is desirable, even though the rule therefor be arbitrary.' 
Field, Law of Damages, sec. 17." 

A similar statute was approved by the supreme court of 

Ohio in hancock County Commissioners v. Bank of Find

lay, 32 Ohio St., 194.  
We have discovered no reversible error in the record, and 

therefore recommend that the judgment be affirmed.  

AMEs and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment is 

AFFIRMED.  

FREMONT, ELKHORN & MISSOURI VALLEY RAILROAD COM

PANY V. NEW YORK, CHICAGO & ST. LouIs RAILROAD 

COMPANY ET AL.  

NEW YORK, CHICAGO & ST. Louis RAILROAD COMPANY V.  

FREMONT, ELKHORN & MISSOURI VALLEY RAILROAD 

COMPANY ET AL.  

FILED OCTOBER 22, 1902. Nos. 11,101, 11,113.  

Commissioner's opinion, Department No. 3.  

1. Railroad Companies: TRANSPORTATION: JOINT CONTRACT: EXPRESS 

CONTRACT: LIMITED LIABILITY. Although a railroad company 

enters into a joint contract with another such company for the 
transportation of goods to a point beyond the end of its own 
line, it is competent for it to enter into an express contract with 

the shipper limiting its liability to the transportation of the 
property over its own line.  

2. - : SOLICITING AGENT: FOREIGN RAILROAD COMPANY: SAFE DE

LIVERY OF GooDs: POWER OF AGENT TO BIND PRINCIPAL. An 

agent employed to solicit traffic for a foreign railroad com
pany, having no line of road in this state, has implied authority 
to bind his principal for the safe delivery of goods at a point
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beyond its own line, and to contract over what road beyond 
that line the property shall be transported.  

3. Foreign Railroad Company: MANAGER OF SOLICITING AGENCY: 
SERVICE OF SUMMONS: MEANING OF STATUTE. A manager of an 
agency established in this state by a foreign railroad corpora
tion for the purpose of soliciting traffic over its line of road, 
is a managing agent within the meaning of the statute with 
reference to the service of summons upon such corporations.  

ERROR from the district court for Clay county. Judg
ment for plaintiff the Union State Bank. Tried below 
before HASTINGS, J. Defendants bring separate proceed
ings in error. Judgment reversed as to the Fremont, Elk
horn & Missouri Valley Railroad Company and affirmed 
as to the New York, Chicago & St. Louis Railroad Com
pany.  

Benjamin T. White, James B. Sheean and Leslie G.  
Hurd, for the Fremont, Elkhorn & Missouri Valley Rail
road Company.  

John C. Stevens, for the New York, Chicago & St. Louis 
Railroad Company.  

Thomas H. Matters. for the Union State Bank.  

AMES, C.  

This is an action to recover damages for injuries to a 
car-load of horses, alleged to have been suffered in the 
course of transportation from Harvard, in this state, to 
Belvidere, New Jersey. On the 13th day of February, 1897, 
the plaintiff below, the Union State Bank, entered into a 
contract for the shipment of the horses, which was signed 
by an agent of the bank and an agent of the plaintiff in 
error, the Fremont, Elkhorn & Missouri Valley Railroad 
Company, the terms of which, so far as they are pertinent 
to this controversy, are as follows: "Harvard, Nebraska 
Station, February 13, 1897. Hour: 3: 10 p. m.: Received 
of Union State Bank, one car horses to be delivered to 
Nickel Plate Road for Belvidere, New Jersey, at Union 
Stock Yards Station, Chicago, Illinois. * * * And
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in this case the railroad company upon whose road the 
accident, loss, or damage shall occur, shall alone be lia
ble therefor, and no suit shall be brought, or claim made, 
against any other company (forming a part of the route) 
for such loss or damage (it being expressly understood and 
ag-reed that the responsibility of these companies shall 
cease upon delivery of said property to their connecting 
line, unless otherwise agreed to in writing, and said writ
ten aoreemuent signed by the respective parties hereto)." 
It is not disputed that the Fremont, Elkhorn & Missouri 
Valley Railroad Company literally kept the stipulations, 
performance of which was inposed upon it by this 
contract; and it is not contended that the horses suffered 
any injuries, for which damages are recoverable, during 
their transit from Hlarvard to and until their deliver.v to 
the plaintiff in error the New York, Chicago & St. Louis 
Railroad Company, commonly called the "Nickel Plate 
Road," at the Union Stock Yards station in Chicago. The 
facts thus far stated are either admitted or provel with
out contradiction, and if this was all there is of the ease.  
the record would present no matter of legal controversy, 
because there would be no question that the trial court 
erred in refusing to instruct the jury that the Fremont, 
Elkhorn & Missouri Valley Railroad Company had in
curred no liability.  

Section 5 of article 1, chapter 72, of the Compiled Stat
utes,* which is much relied upon by the defendant in error, 
would be without applicability to such a state of facts for 
several reasons, among which are that this section has ref
erence to the legal eff ect, not of express contracts between 
shippers and railroad companies, but to that of notices by 
the latter to the former, which are quite different matters; 
and further, that in the absence of evidence of fraud or mis
take a party is conclusively presumed to have had notice of 
the contents of formal written contracts executed by him; 
and, finally, that the company appears to have fully dis
charged and satisfied every liability incurred by it as a 

Cobbey, Annotated Statutes, sec. 10045.  
17
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common carrier, so that if the contract does by its terms 
pirport to limit such liability, there is no fact nor circum
stance connected with the transaction upon which the 
limitation could have had operation.  

At and before the making of this contract and the ship
ment of the horses, and subsequently, the plaintiff in error, 
the New York, Chicago & St. Louis Railroad Company 
maintained an office at the City of Omaha, in this state, 
under the general charge of one Bernard E. Morgan, for 
the purpose of carrying on the business of securing freight 
and traffic to be carried on over its lines of road, extending 
eastward from Chicago and St. Louis. In the conduct of 
this business Morgan was authorized to employ and did 
employ subagents or solicitors, among whom was one A.  
L. Armstrong. Shortly before the date above mentioned 
Armstrong obtained through one Betzner, a traveling 
freight agent of the Fremont, Elkhorn & Missouri Valley 
road, an introduction to the officers and agents of the plain
tiff bank, and solicited from them the routing of the horses 
eastward from Chicago over the line of the corporation 
represented by him. As a result of this solicitation, and 
of negotiations and agreements growing out of it, the 
horses were on the day of the making of the above contract, 
and as a part of the same transaction, shipped on board the 
cars of the Fremont, Elkhorn & Missouri Valley Company, 
at Harvard, and a bill of lading was issued therefor by 
the latter, naming N. B. Updike, an agent of the plaintiff 
bank, as both consignor and consignee, and Belvidere, New 
Jersey, as the place of destination, by way of the "Nickel 
Plate Road." At the same time the total amount of freight 
charges from Harvard to Belvidere was paid to the agent 
of the Fremont, Elkhorn & Missouri Valley Company, who 
alone signed the bill of lading. There was no written stipu
lation with respect to the lines over which the horses 
should be transported beyond the eastern terminus of the 
New York, Chicago & St. Louis Company, but the evidence 
is practically without dispute that it was orally agreed 
between Updike, the agent of the bank, and Armstrong,
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that they should be carried from Buffalo to Phillipsburg 
over the Lehigh Valley & Hudson River road and from the 
latter point to Belvidere over the Pennsylvania road, and 
that this agreement was an indispensable inducement to 
Updike to consent to their being delivered to the New York, 
Chicago & St. Louis Company. The shipment was diverted 
at Wilkesbarre to another railroad, upon which it is al
leged that the animals suffered the injury for which dam
ages are claimed, on account of the lack of facilities of the 
company for caring for them, and as a consequence of the 
negligence and wrongful conduct of its agents and em
ployees. The plaintiff below recovered a verdict and judg
ment against both defendants jointly, and the railroad 
companies, having filed separate motions for a new trial, 
prosecute separate petitions in error to this court.  

With respect to the Fremont, Elkhorn & Missouri Valley 
Company, it is entirely clear that it was entitled to a 
peremptory instruction in its behalf, unless it is obligated 
in some manner not indicated by the above-quoted con
tract between itself and Updike, the agent of the bank. It 
does not appear to us that it was so obligated. The con
tract mentioned, the bill of lading, the conversations be
tween Updike and Armstrong, the agent of the Nickel
Plate, and the shipment of the horses, were all of the same 
date and parts of the same transaction. It can not rea
sonably be supposed that the way-bill and the receipt of 
the tariff charges- by Kempster, the local freight agent of 
the company, were intended or supposed by the parties or 
any of them to have the effect of superseding and annulling 
the terms of the formal contract explicitly reciting and de
fining the duties of the company. They are more properly 
to be regarded as additional and supplemental thereto, and 
as having had for their' main purpose the carrying out of 
the agreement between the shipper and Armstrong, the 
routing of the property from Chicago to its destination by 
way of the New York, Chicago & St. Louis Railroad Com
pany and the other lines mentioned, and the collecting for 
the last-named company of the charges for the transporta-
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tion beyond Chicago. To this extent the case is analogous 
to that of a contract made in the name of one party for the 
benefit and in the behalf of another. In such cases it is 
true that, as a general rule, both the party beneficially in
terested and the person by and in whose name the contract 
is made are liable for its breach. But we think that in the 
case at bar the agreement first above mentioned limited 
and qualified that created by the bill of lading and ship
ment, and is sufficient to overcome the presumption other
wise arising from these facts .and the collection of the 
freight charges. By this construction the several agree
ments, oral and written, and the circumstances of the 
transaction, appear to be consistent with themselves and 
with each other, and such a construction. is obligatory upon 
the courts in all cases in which the relation of the parties 
and the subject-matter of the agreements and the attendant 
facts will permit of it. We are therefore of opinion that 
the decision of this court in St. Joseph - G. I. R. Co. v.  
Palmcr.* 38 Nebr., 463, is not applicable to this feature of 
the ease at bar. The sum paid by the shipper to the Fre
mont, Elkhorn & Missouri Valley Company was the aggre
gate of freight charges for the whole distance over which 
the animals were to be carried; and all the facts, taken to
gether, disclose a joint contract on the part of the two 
companies to transport the property from Harvard, Ne
braska, to Belvidere, New Jersey, but their respective lia
bilities were so distributed that that of the last-named 
company was restricted to safe delivery to the connecting 
line at Chicago. This restriction was not, under the cir
cuinstances, invalid, or a limitation of the common-law 
liability of the Fremont, Elkhorn & Missouri Valley Com
pany, in violation of the constitution or statutes of this 
state, because, as is recognized in the opinion in the case 
above cited, a common carrier is not bound to accept goods 
for transportation beyond the end of its own line, and it 
follows that, although it may bind itself jointly with an
other carrier for the safe delivery of the property to the 
latter at that point, it may, by express stipulation, relieve 

-22 L. R. A., 335.
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itself of responsibilty with the connecting line for the fur
ther carriage of it. That a railroad company is not, in 
the absence of an express or implied contract, bound for 
the transportation of property beyond the terminus of its 
own road, was expressly ruled by this court in Fremont, 
E. & M. V. R. Co. v. Waters, 50 Nebr., 592, and such is the 
great weight of authority in this c(untry. Myrick c. Mich
igan C. R. Co., 107 U. S., 102, 106. See, also, Mulligan v.  
Illinois C. R. Co., 36 Ia., 181, 186, 14 Am. Rep., 514; 
Detroit & M. R. Co. v. Farmers' Bank, 20 Wis., *123; Berg 
v. Atchtison, T. & S.F.R. Co., 30 Kan., 561, 2 Pac. Rep.,f639; 
Taylor v. Little 1?., M. R. & T. R. Co.,32 Ark., 393; Central 
Railroad & Banking Co. v. Avant, 80 Ga., 195; Savannah.  
F. & W. R. Co. v. Harris, 26 Fla., 148; Goodman v. Ore
gon R. & N. Co., 22 Ore., 14, 28 Pac. Rep., 894; McCarn r.  
International - G. N. R. Co., 84 Tex., 352; Wichita '. R.  
Co. v. Swenson, 25 S. W. Rep. [Tex.], 47; Penderga.vt v.  

Adams Express Co., 101 Mass., 120; American Excprcs.,; 
Co. v. Second Nat. Bank, 69 Pa. St., 394; Jenning.; v.  
Grand T. R. Co., 127 N. Y., 438.  

But it was held in St. Joseph &C G. I. R. Co. v. Palmer, 
supra, that such a contract may be implied from the re
ceipt of freight charges for the whole distance, and its ex
istence is further established in this case by the uncon
tradicted evidence of conversations between the shipper 
and Armstrong, the agent of the New York, Chicago & St.  
Louis Company, which established an agreement not con
tradictory, but supplemental, to that implied by the bill of 
lading and other circumstances above detailed, and which 
were, as has been said, a part of the same transaction.  
There is, therefore, no variance between the proof and the 
petition as respects the joint character of the contract on 
the part of the two railroad companies. It is undisputed 
that the horses were diverted from the route specified in 
the oral agreement, as alleged in the petition of the plain
tiff, and that after their diversion they were injured while 
in the custody of the carrier. All of the foregoing matters 
are, therefore, to be disposed of as questions of law, and it

VOL. 66] 165



166 NEBRASKA REPORTS. [VOL. 66 
Fremont, E. & M. V. R. Co. v. New York, C. & St. L. R. Co.  

is unnecessary to discuss any of the instructions com
plained of, except the refusal to give a peremptory instruc
tion for a verdict.  

There was at the trial no question properly to be left to 
the jury, except that of the amount of damages, concerning 
their disposition of which there is no complaint in the 
briefs of the plaintiffs in error. But it is insisted that 
Armstrong, the solicitor of the New York, Chicago & St.  
Louis Company, had no authority to stipulate concerning 
the route of the shipment beyond the line of his employer, 
or to contract a liability for carriage beyond that line, and 
that Morgan, upon whom service of summons was made in this case, was not a managing agent of the company within 
the meaning of our statutes. Neither of these objections is well taken. Morgan was the manager of an agency main
tained in this state for the express purpose of soliciting 
traffic for his corporation, which was foreign to this state, and had no line of road entering its territory, and Arm
strong was one of his employees in the business. Such persons, by the very nature of their employment, are rep
resented to the public to have authority to do any act or 
enter into any contract for their principal pertaining to 
the business which they have in charge, and which has a tendency to promote its successful conduct. Obviously, one of the most frequently requisite of such acts would be the routing* of goods over the defendant's line as an inter
mediate line to points of destination. Without such rout
ing* the shipment in question could not have been secured, 
and the case may be taken as fairly illustrative of the char
acter of the business in which the agency was engaged.  

It is recommended that the judgment of the district 
court, in so far as it affects the plaintiff in error, the New 
York, Chicago & St. Louis Railroad Company, be affirmed, 
and that in so far as it affects the plaintiff in error, the 
Fremont, Elkhorn & Missouri Valley Railroad Company, 
it be reversed and a new trial granted.  

*I have not been able to find this participle given the meaning it has in this opinion in any dictionary at hand. It is a railroad terw.  -W F. IL
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By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court, 
in so far as it affects the plaintiff in error the New York, 
Chicago & St. Louis Railroad Company, be affirmed, and 
that in so far as it affects the plaintiff in error the Fre
mont, Elkhorn & Missouri Valley Railroad Company, it 
be reversed and a new trial granted.  

JUDGMENT ACCORDINGLY.  

DUFFIE, C., concurring.  

I concur in the conclusion reached in the foregoing opin
ion, and with the reasons given therefor. To my mind it is 
plain that there is no conflict between this case and the 
case of St. Joseph d& G. I. R. Co. v. Palmer, 38 Nebr., 463.  
The facts in this case are so different from those in the 
Palner Case that the latter can not be considered a prece
dent by which this should be ruled. In the Palmer Case a 
bill of lading was issued which limited the liability of the 
receiving company to its own line, which extended to 
Grand Island, twenty-four miles distant from Hastings, 
the place of shipment. The plaintiff insisted that he had 
made an oral contract with the agent of the road for the 
carriage of his goods to their destination, Grant's Pass, 
Oregon; that the agent had received the freight charges 
for the entire distance; and that he signed the bill of lad
ing issued by the company in the belief that it was a re
ceipt for the freight charges paid and in ignorance of the 
clauses therein limiting the liability of the company. The 
principal controversy in that case was in relation to the 
terms of the contract of shipment; the plaintiff insisting 
that the contract was an oral one that provided for the 
through shipment of his goods, and that his signature to 
the written contract or bill of lading had been fraud
ulently obtained in the belief that it was a receipt, while 
the company insisted that the bill of lading truly set forth 
the real contract entered into by the parties, and that its 
liability did not extend beyond its own line. The bill of 
lading contained a clause limiting the liability of the car-
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rier to $5 per 100; and the opinion, after calling attention 
to article 11, section 4, of the constitution, which prohibits 
any limitation upon the liability of a railroad company as 
a common carrier, and to former decisions of the court 
holding that such liability can not be limited even by ex
press contract, then turns to a discussion of the question 
whether the company's contract of carriage was to the end 
of its own line, and delivery to the next carrier, or to the 
final point of delivery. Relating to this question the opin
ion is as follows: "It is said that at common law the com
mon carrier is not liable for loss, in the absence of special 
contract, beyond the point at which it delivered the goods 
to a connecting carrier. To this it should be added that 
the contract of the shipper was with the carrier first re
ceiving the goods, and if such carrier undertook to deliver 
the goods at their destination, even though it contemplated 
doing so through intermediate carriers, it assumed a liabil
ity of such character for every part of the route. Many 
cases hold that receiving goods marked for a point beyond 
the end of the receiving carrier's route is evidence of a 
vontract to deliver them as marked. In this case the bill 
4f lading was executed in duplicate. In one of the copies 
+he destination was left blank; in the other the language 
was: 'Received of Palmer & Pardee the following de
scribed package, in apparent good order, marked and con
signed as noted below, contents and value unknown, to be 
transported to Grant's Pass, Ore., and delivered at the 
railroad depot at that point.' Both copies in writing show 
that the goods were consigned to Pardee at Grant's Pass, 
Oregon. The negotiations as to the freight were, accord
ing to the uincontradicted testimony, with a view to pre
payment all the way through. Hastings was only twenty
four miles from Grand Island, where the car was delivered 
to the Union Pacific; and the $200 received by the railroad 
company, if not intended as a full prepayment of the 
freight to Oregon, was certainly intended to apply on the 
freight throughout the whole distance. There is no possible 
view of the evidence from which it could be inferred that
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the railroad company had only contracted to deliver the 

goods to the next carrier." It will be observed that the 

opinion treats the payment to the first or initial carrier of 

the freight charges for the whole distance as presumptive 
only that the contract of carriage was a through contract; 
and that, together with the fact that the goods were re

ceived at a point but twenty-four miles distant from the 

terminus of its line and that the bill of lading itself recited 
that the goods were "to be transported to Grant's Pass, 

Ore., and delivered at the railroad depot at that point," 
was conclusive that the contract was one for through ship
ment. We entirely agree with the writer of the opinion, 
under the facts in that case, that "there is no possible view 
of the evidence from which it could be inferred that the 
railroad company had only contracted to deliver the goods 

to the next carrier." The bill of lading in the case at bar 
recites the following: "Received of Union State Bank one 
car horses to be delivered to Nickel Plate Road for Belvi
dere, N. J., at Union Stock Yards, Chicago, Ill., Station." 
As we interpret this agreement, the contract of carriage 
extends to Chicago only, and the circumstances under 
which it was made give force to this construction. The 
evidence shows that some time previous to February 13, 
1897, one Armstrong, a freight solicitor of the Nickel Plate 
Road, learned that the Union State Bank was about to ship 
two cars of stock from Harvard, Nebraska, to Belvidere, 
N. J., and requested L. G. Kempster, the local agent of the 
Elkhorn Company, to introduce him to the officers of 
the bank. The Elkhorn Company had already secured the 
shipment to Chicago, and was not interested in the ship
ment east of that point. The introduction was made as re
quested, and Armstrong contracted to receive the ship
ment at Chicago from the Elkhorn Company, to transport 
the same over the Nickel Plate Road to Buffalo, and to 
forward it to its destination over certain roads named by 
the bank. When shipment was made on the 13th, the bill 
of lading was made out and signed by the parties. The 
freight charges for the entire route were paid to the Elk-
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horn Company, and this, in the absence of a special agree
ment to the contrary, would be presumptive that the com
pany had contracted to deliver the freight at Belvidere, 
New Jersey, its ultimate destination; but in the face of the 
express agreement which, as we have said, is a contract on 
the part of the Elkhorn Company to carry to Chicago only, 
its liability as carrier ceased at that point, and that com
pany can not be held liable for injuries to stock received on 
the other lines over which it was being transported. As said 
in Fremont, E. & M. V. R. Co. v. Waters, 50 Nebr., 592, "a 
railroad company receiving for shipment goods consigned 
to a point on the line of a connecting carrier, under an 
agreement to transport them to the terminus of its own 
road, is neither at common law nor by statute of this state 
answerable therefor after their safe delivery to the con
necting line named in the bill of lading or contract of 
shipment." 

ALBERT, C.  

On a re-examination I fully concur in the foregoing.  

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.  
JAY B. MCDOWELL.  

FILED OCTOBER 22, 1902. No. 11,769.  

Commissioner's opinion, Department No. 3.  

Personal Injuries: COMPENSATION: FUTURE CONSEQUENT DAMAGES.  
In an action for personal injuries compensation can be recov
ered for only such future damages as are shown with reasonable 
certainty to be consequent thereon.  

ERROR from the district court for Jefferson county.  
Tried below before LETTON, J. Reversed.  

W. F. Evans, Lorenzo W. Billingsley, and Robert J.  
Greene (M. A. Low, of counsel), for plaintiff in error.  

John Heasty and R. A. Clapp, contra.
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AMES, C.  

This is an action to recover damages alleged to have been 

suffered by the defendant in error from injuries inflicted 

upon him while a passenger upon one of the trains of the 

plaintiff in error., The evidence that such injuries were of 

a serious or permanent character, is very slight, but is 

perhaps sufficient to sustain a verdict for the plaintiff 

under the familiar rule of this court with reference to such 

matters. From a verdict and judgment of $2,000 in favor 

of the plaintiff below the company prosecutes error in this 

court. The sole question presented here is as to the cor

rectness of the following instruction given by the court at 

the request of the plaintiff: "If you find that plaintiff is 

entitled to recover, your verdict should be in such amount 

as will compensate him for the injuries which he has sus

tained. The temporary injuries, if any, which plaintiff 

sustained in the wreck in question, are elements of damage, 

and should be considered by you in coming to a verdict, and 

plaintiff should be fully compensated for such injuries.  

And if you believe that plaintiff suffered continuing or 

permanent injuries as a result of said wreck, it is your duty 

to estimate as well as it can be done, the damages which he 

has suffered since the time of the injury by reason thereof, 
as well as what he may hereafter suffer, if any, and include 

such damages in your verdict. It is your duty to take into 

consideration the nature of all the injuries, if any, the 

extent of them and the pain and suffering which plaintiff 

has endured. You should also take into consideration the 

length of time that has elapsed from the time that plaintiff 

received his injuries until the present, not as interest, but 

simply as a part of the compensation to which the plaintiff 

would be entitled to make him whole, if you fird he is en

titled to recover [modified thus] : If you find plaintiff suf

fered injuries continuing from the time of the accident 

until now." The particular part of this instruction which 

is complained of as erroneous is the third sentence thereof, 

as follows: "And if you believe that plaintiff suffered con-
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tinning or permanent injuries as a result of said wreck, it 
is your duty to estimate as well as it can be done, the dam
ages which he has suffered since the time of the injury by 
reason thereof, as well as what he may hereafter suffer, if 
any, and include such damages in your verdict." In sup
port of its contention, the plaintiff in error cites a large 
number of authorities, including Chicago, R. I. & P.  
R. Co. v. Archer, 46 Nebr., 907, to the effect that in such 
actions only such future damages may be compensated as 
are reasonably certain to result from the injury com
plained of; and it is insisted that the instruction in ques
tion is vicious for the reason that it tells the jury that they 
may allow to the plaintiff compensation for such damages 
as he "may hereafter suffer," thus departing from the rule 
of reasonable certainty, and opening the door for unre
strained speculation. The defendant in error does not dis
pute the validity of the general rule relied upon by his 
adversary, but insists that it was not violated by the trial 
court, because the instruction limits the right of recovery 
to such damages as may result from permanent in
juries. It is argued by counsel that by this means 
the element of uncertainty is removed or excluded, 
since, if the injuries are of a permanent character, con
tinuing and future damages must necessarily result 
therefrom. To this extent the rejoinder is good, but 
we do not think it is a complete answer to the criti
cism of the plaintiff in error. It is true that by the 
hypothesis, some future damages may be presumed to flow 
from the permanent and continuing injuries; but whether 
they may be very great or merely trivial in amount, can not 
be foretold, and for such only as are reasonably certain 
can a recovery be had under the rule invoked. It is rea
sonably certain that to a person in the common walks of 
life, especially to a farmer or mechanic,-the loss of the 
right hand would be a constant source of annoyance, and 
an impairment of efficiency in his calling which would be 
the occasion of the daily diminution of his wages or earn
ings, but it may not exclude him fron some future and as
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yet unanticipated calling or employment, which, if en
gaged in, would lead on to fortune, and it may also, by dis
couraging him from the pursuit of his present vocation, be 
the indirect means of his attaining to wealth and promi
nence. Hence, as it seems to us, the mere fact that the in
juries are permanent does not remove the element of un
certainty as to the amount of damages which they may 
cause, nor relieve the court from the duty to instruct the 
jury that only such as are reasonably certain to result 
therefrom can be compensated by their verdict. This view 
as to the application of the rule under discussion hasthe 
support of Fry v. Dubuque d S. W. R. Go., 45 Ia., 416; and 
of Bigelow v. Metropolitan St. R. Co., 48 Mo. App., 367.  
We think that in order to satisfy the rule under discussion 
it must appear with reasonable certainty that disabilities 
have resulted from the injury complained of, and that 
reasonably certain future damages will result therefrom.  
The greater or less degree.of permanency of the injury 
affects the question of the continuing nature of the dam
ages, but does not determine their amount, which must 
also be ascertained with reasonable certainty.  

We recommend that the judgment of the district court 
be reversed and a new trial granted.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court be 
reversed and a new trial granted. RDVED.
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FLORENCE M. BUTLER, ADMINISTRATRIX, V. CHARLES M.  
CHAMBERLAIN.  

FILED OCToBER 22, 1902. No. 12,632.  

Commissioner's opinion, Department No. 3.  

Stipulation: RELIEF. Where a stipulation made in the trial of a cause appears to have been made improvidently, and to stand 
in the way of substantial justice, the trial court should relieve 
against it.  

ERROR from the district court for Johnson county.  
Tried below before LETTON, J. Rever8ed.  

William H. Kelligar, Edgar Ferneau and Hugh La 
Master, for plaintiff in error: 

This case has been before this court, and was decided 
May 22, 1901. 61 Nebr., 730. In the syllabus of that opin
ion the court said: "One may lawfully insure his own life 
and afterwards assign the policy to another having no in
surable interest, if done in good faith and not by way of 
cover for a wager policy." 

The petition in the case alleged the issuance to Butler of 
a policy of insurance for $5,000 payable to his estate, the 
assignment of the same by Butler to Chamberlain as col
lateral security for the loan of $75, the death of Butler, 
and the conversion of the policy by Chamberlain, with a 
prayer that the plaintiff, Mrs. Butler, might recover the 
value of the policy so converted.  

The defendant answered denying that the policy was 
assigned as collateral for loan, and asserted that the same 
was actually sold and delivered to him by Butler for the 
sum of $75, and that he was in fact the owner of the policy, and hence was not liable for its value in an action for con
version.  

On the trial of the case in the district court, which took 
place early in the year 1897, the counsel for the plaintiff, 
Hon. Thomas Appelget and Hon. J. Hall Hitchcock, each



SEPTEMBER TERM, 1902. 17

Butler v. Chamberlain.  

since deceased, entered into a stipulation of facts with the 
defendant's counsel, and the case was tried on this stipula
tion. Among the material things stipulated in that trial 
was that the sale was actually a sale intended to pass title, 
and not as collateral security, and the entire case of both 
parties was made on this stipulation.  

The district court, proceeding on the theory that it ap
pearing from the stipulation that Chamberlain had no in
surable interest in the life of Butler, it was not possible 
for him to acquire a valid title to a $5,000 life insurance 
policy for the sum of $75, rendered judgment against 
Chamberlain for the amount of the policy, less the 
$75 paid, and four subsequent annual premiums paid to 
keep the policy in force, with interest on the several 
amounts so advanced by Chamberlain.  

Chamberlain, as before stated, brought that case to this 
court for review, and the point upon which the case turned 
being one of first impression in this state, this court held 
that inasmuch as it was admitted that the sale was made 
with a view of passing the actual title to the policy, it was 
competent for Chamberlain to obtain a valid title to prop
erty of this character. This decision follows New York 
and other states holding the view that policies of life in
surance may be assigned like other choses in action, and 
this court declined to follow the several states holding the 
view that assignments of that character are against public 
policy, and therefore void. The case was remanded for 
further proceedings.  

We lay down the following propositions of law in this 
connection, which we say was error to disregard or deny, 
and that for their denial by the court below this case 
should be reversed and remanded: 

First. The plaintiff, who was acting as administratrix 
of the estate of Robert L. Butler, deceased, was without 
authority or power to enter into any stipulation or agree
ment which was detrimental to said estate, and affected 
adversely the substantial rights of those entitled to said 
estate.
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Second. The plaintiff was acting in a trust capacity, 
and as such trustee was without authority to enter into 
any stipulation which conceded away in any manner the 
property rights of the minor children of the deceased.  

Third. The said administrator, in so far as the rights of 
the said minors were concerned, would have no greater 
power to enter into such a stipulation than a next of kin 
or a guardian ad litem would have.  

Fourth. The stipulation as to the sale and ownership of 
the insurance policy should have been set aside in so far 
as to enable the plaintiff to offer her proof to show the 
truth as to whether it was in fact a sale or a pledge, and it 
was an abuse of discretion in the court to deny this relief.  

In the matter of allowing proof of ordinary admissions 
against interest by administrators the courts of this coun
try differ. Many courts of high standing refuse to allow 
admissions of executors and administrators to be given in 
evidence to bind estates, while perhaps a greater number 
of courts permit such evidence. Some of the authorities 
holding such admissions not to be admissible are: Whee
lock v. Wheelock, 5 Vt., 433; Crandall v. Gallup, 12 Conn., 
365; Leeper v. MlfcGuire, 57 Mo., 360; Elwood v. Deifendorf, 
5 Barb. Ch. [N. Y.], 397; Church v. Howard, 79 N. Y., 415; 
Hueston v. Hueston, 2 Ohio St., 488; Davis v. Gallagher, 
124 N. Y., 487; Peck v. Botsford, 7 Conn., 172; Pease v.  
Phelps, 10 Conn., *62, *69. An examination of the authori
ties will lead to the conclusion that whether or not such ad
missions are to be admitted or rejected depends somewhat 
on statutory regulations. lowever, no case, we think, can 
be found that holds any such admissions more than simply 
admissible like other admissions against interest, to be 
considered by the jury for what they are worth. We find 
no case that holds any such admission to be conclusive 
and indisputable.  

Samuel P. Davidson, Isham Reavis and J. W. Deweese, 
contra.
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ALBERT, C.  

This case is now before the court for the second time 
The former opinion is published under the title of Chain.  
berlain v. Butler, 61 Nebr., 730, where a complete state
inent of facts as to the nature of the case and the stipula
tion hereinafter mentioned may be found. From the record 
before us it appears that the stipulation in question was 
made in open court, at the first trial of the case below, after 
the plaintiff had made an unsuccessful attempt to show 
by parol testimony the nature of the assignment of the 
policy by the plaintiff's husband to the defendant. After 
such stipulation was made, the case was submitted to the 
court on a question of law, namely, whether one may law
fully insure his own life and afterwards assign the policy 
to another, having no insurable interest, if done in good 
faith and not by way of cover for a wager policy. The 
district court answered the question in the negative.. As 
shown by the case above referred to, this court, passing on 
the same question, reversed the judgment of the district 
court, and remanded the cause for further proceedings.  
After it had been remanded to the district court, the plain
tiff filed a motion to set aside the stipulation of facts, set 
out in the opinion referred to, on the following grounds: 
First, because the stipulation was contrary to the facts; 
second, because it was made by mistake of her attorneys; 
third, because it was contrary to what plaintiff had in
formed her attorneys were the facts; fourth, because it 
was improvidently made under a misapprehension of its 
legal effect by plaintiff's attornevs; fifth, because it was 
made without plaintiff's knowledge, consent or authority; 
sixth, because plaintiff lacked legal capacity to enter -into 
such stipulation, the suit being prosecuted by her in her 
representative capacity as administratrix; seventh, be
cause the stipulation was prejudicial to the rights of the 
plaintiff. Among other pr)oofs offered in support of the 
motion was the affidavit of the plaintiff to the effect that 
at the time of the former trial, she was represented by 

is
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Messrs. T. Appelget and J. 11. Hitchcock, now both de

ceased; that she delivered all the records and papers which 

she possessed pertaining in any way to said action to them, 
and that among such papers was one signed by the defend

ant, with whose signature she is familiar, stating that the 

insurance policy in controversy was assigned to the de

fendant as security only, to secure the payment of .$75 and 

such premiums as should be paid by the defendant during 

the time said policy was left with him as such security; 

that she last saw such paper in the possession of her said 

counsel; that she does not know where the paper is, and 

is unable to find it, although she has made diligent search 

for it; that said search had also been made among the pa

pers of her said counsel without success. She further de

poses that she did not in any way authorize her attorneys 

to enter into the said stipulation, and that she knew noth

ing of it until the same was explained to her by her present 

attorneys, after this cause had been heard and decided by 

this court; that she knew, at all times, that said policy 

was held by the defendant simply as security, and that he 

never held it as actual owner. She further deposes that 

the policy was assigned to the defendant by her husband 

for other amounts than $75, as she has discovered since 

filing her original petition in this cause. The affidavit 

stands uncontradicted. The court overruled the motion.  

A trial was then had, and the plaintiff offered to show sub

stantially the same state of facts covered by her affidavit.  

The offer was objected to, and the objection sustained on 

the ground that the evidence offered was inconsistent with 

said stipulation. The court found in favor of the defend

ant and gave judgment accordingly. The plaintiff brings 

error.  
The only question involved at present is whether the 

court erred in its refusal to set aside the stipulation as to 

the facts, and to permit the plaintiff to show a state of facts 

inconsistent therewith. It will be seen from the statement 

in the former opinion, that plaintiff's petition was framed 

on the theory that the assignuient of the policy to the de-
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fendant was by way of security for a debt; the answer, on 
the theory that the assignment was absolute. By the stip
ulation it was admitted that the assignment was absolute, 
thus raising the question of law hereinbefore stated. Had 
the plaintiff, instead of entering into such stipulation, filed 
a reply admitting the same state of facts, would it not 
have raised the same issue of law as that presented by the 
pleadings and the stipulation? If so, when the case was 
remanded, would she have been irrevocably bound by the 
admissions in the reply, or should she have been permitted 
to amend? Again, suppose that on the first trial the de
fendant's theory, that the assignment was absolute, had 
been fully sustained by evidence given in the ordinary way, 
and the plaintiff had offered no evidence to the contrary, 
undoubtedly the same issue of law would have been raised 
as was raised. On the second trial, would she have been 
conclusively bound by the evidence given on the former 
trial? It is clear to us that had the issue of law presented 
by the record on the former hearing been presented by the 
pleadings or by evidence given in the ordinary way, the 
plaintiff should not be confined to that issue on a second 
trial. Were the issue presented by the pleadings, the 
court, in the exercise of a sound discretion, might have per
mitted her to amend; were it presented by the pleadings, 
and evidence offered in the ordinary way, she should have 
been permitted to offer additional evidence, even though it 
might be in conflict with that offered in the former trial.  
We are unable to see how the present case differs in prin
ciple from the supposed cases. Therefore it seems to us 
that the sole question is whether there was an abuse of dis
cretion on the part of the trial court. We think there was.  
If plaintiff's affidavit be true,-and it stands uncontra
dicted,-the stipulation stands in the way of a recovery 
by her of a substantial sum, justly due her, in her repre
sentative capacity. In the light of that affidavit, the stipu
lation was improvidently made, and should be set aside, 
since it does not appear that to do so would work any in
justice to the defendant. The following cases support this
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conclusion: Keens v. Robertson, 46 Nebr., 837; Becker v.  
Lamont, 13 How. Pr. [N. Y.], 23; Ward v. Clay, 23 Pac.  
Rep. [Cal.], 50; Porter v. Holt, 11 S. W. Rep. [Tex.] 494; 
Brown v. Cohn, 60 N. W. Rep. [Wis.], 826, 829; Harvey v.  
Thorpe, 65 Am. Dec. [Ala.], 344, 346.  

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further pro
ceedings according to law.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

LEXINGTON BANK ET AL. V. JOHN SALI NG.  

FILED NOVEMBER 6, 1902. , No. 12,186.  

1. Conveyance: INCUMBRANCE: PERSONAL OBLIGATIoN. The convey

ance of land subject to an outstanding incumbrance, imposes 

upon the purchaser no personal obligation to pay such incum

brance.  

2. Equity of Redemption: PERSONAL LIABILITY. The fact that the 

amount of ineumbrances upon land is taken into account by 

the purchaser in fixing the price which he is willing to pay for 
the equity of redemption, does not render him personally liable 

for the payment of such incumbrances.  

ERROR from the district court for Dawson county. Tried 

below before SULLIVAN, J. Reversed.  

Warrington & Stewart, for plaintiffs in error.  

George C. Gillan and Edward A. Cook, contra.  

SULLIVAN, C. J.  

John Salling sued the Lexington Bank, George B. Darr 
and C. F. Spencer, and recovered against them a judgment
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for $186.48. The action was instituted, tried and deter

mined on the theory that defendants had assumed and 

agreed to pay a judgment in favor of G. D. Kobler which 

was a lien upon land conveyed by plaintiff to Spencer.  

The principal question debated by counsel, and the only 
one which we shall have occasion to consider, is whether 

there is in the record sufficient evidence to support the ver

dict. The essential facts are not in controversy. H. C.  
May, acting for himself only, got from defendants an offer 

to pay for the land in question "$1,600 above the mortgages 

and incuimbrances." He then went to Salling and "con 

tracted with him for his interest in the land for the price 

of six hundred dollars." Afterwards Darr, who was acting 

for himself' and his co-defendants, reduced his offer from 

$1,600 to $1,000, on acconnt, as lie said, of the Kohler judg

ment and some other incumbrances, which would have to 

be paid. This offer was accepted and the land was con

veyed by warranty deed "subject to all liens, mortgages 

and incumbrances now outstanding against said premises." 

In negotiating the sale May did not act as the agent of 

either plaintiff or defendants. "I was," he says, "acting 

for myself, in fact purchasing the land from Salling for a 

price and transferring it to a third party for a given price." 

He furthe.r testified that lie was not Salling's agent in mak

ing the deal, but did represent him in making the transfer 

to Spencer. Being asked what, if anything, was said "at 

the time of the trade and sale as to incumbrances against 

the land," he answered: "The incumbrances against the 

land were spoken of and the claim or judgment lien in 

favor of Kohler among the rest. My recollection is that 

the Kohler claim or judgment was one of the amounts 

which was spoken of by Mr. Darr as standing against the 

land and which he would be required to pay when he asked 

to reduce the purchase price from $1,600 to $1,000 as men

tioned above." Mr. May further testified as follows: 

Q. State what was done with the claim of Kohler, that 

is his judgment, in the settlement for said land made with 

Salling?
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A. It was deducted from the amount which we were 
first to get from Darr.  

Q. If you state that the amount of said Kohler's judg

ment was deducted from the purchase price of said land, 
state what the defendant Darr said with reference to said 

judgment, if anything? 
A. He said he would have to pay it. * * 

Q. What was the understanding and arrangement, if 

any, between you and defendant Darr as to the payment of 

the Kohler judgment? What did Darr say as to the pay
ment, if anything? 

A. Darr, in speaking of settlement at one time, which 

was the first mention made of the Kohler claim, which was 

the first and only knowledge that I had of said claim, said 

that there was a judgment in favor of Kohler against Sall

ing standing of record as a lien against this land which 

would have to be paid and deducted it from the price which 
he was to pay us at that time. * * * 

Q. Was it not the agreement that Spencer was to give 

Salling $1,000 for his equity of redemption in the land? 
A. Spencer was to pay me $1,000 for a deed from Sall

ing.  
The foregoing is the only evidence tending to sustain the 

plaintiff's theory that defendants agreed to assume and 
pay the Kohler judgment. Our view of the transaction is 

that it was a sale of the equity of redemption for $1,000, 
and not a sale of the fee with an agreement by defendants 

to pay part of the purchase money by discharging the in

cumbrances again-t the land. There was never an offer 

made to sell or buy the land for $6,400, the consideration 
named in the deed; and there does not appear to have been 

at any time an estimate made by either May or Salling of 

the amount of the liens or incumbrances. Defendants' 

final offer -was based upon a revised estimate of the liens 

and incumbrances which they supposed they would have to 

pay. It was not, however, an offer of $6,400 for the land, 
but an offer of $1,000 for the equity of redemption. It is 

true Darr said he would have to pay the Kohler judgment,
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but that was only the assertion of a fact; it was not a 

promise; it was merely a reason given for reducing his 

original offer from $1,600 to $1,000. What was said and 

done with respect to the Kohler judgment was, of course, 
no more an agreement to pay it than was what was said 

and done with respect to the other incumbrances an agree

ment to pay them. It has long been settled in this state 

that the acceptance of a deed which in express terms con

veys land subject to an incumbrance does not impose upon 

the grantee a personal obligation to pay the debt. He is 

in such case interested in discharging the incumbrance, 
but he owes neither the grantor nor the incumbrancer any 

duty arising ex contractu. The transaction being nothing 
more than the purchase of an equity of redemption, no 
implied agreement is deducible from it. The case is en

tirely different where the land itself is sold for an agreed 

price, and the grantee retains a part of the purchase money 

for the purpose of paying off liens or incumbrances. In the 

latter case, a duty in the nature of a trust is created and 

the failure of the grantee to pay the liens and incumbrances 

is, in substance, a failure to pay a part of the considera

tion. Cases illustrating the distinction between a sale of 

the land itself and a sale of the equity of redemption are 

Green v. Hall, 45 Nebr., 89; Fiske v. Tolman, 124 Mass., 
254,' 26 Am. Rep., 659; Breoer v. Maurer, 38 Ohio St., 

543, 43 Am. Rep., 436; Hamill v. Gillespie, 48 N. Y., 556; 

and Heid v. Vreeland,* 2 N. J. Law Journal, 89. In Fiske 

v. Tolm an the consideration recited in the deed was $11,
000, and the conveyance was declared to be "subject, how

ever, to a mortgage of $7,000, * * * which is part of 

the above-named consideration." The court held that a 

promise to pay the mortgage debt could not be inferred 

from the language quoted. In Hamill v. Gillespie it was 

held that an announcement made by an auctioneer to the 

effect that personal property about to be sold was subject 
to a chattel mortgage and that the purchaser would have 
to comply with the conditions thereof, did not impose a per

* 30 N. J. Eq., 591.
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sonal obligation upon a purchaser who heard the announce
ment and assented to it. In Heid v. Vrecland the decision of 
the vice chancellor was that "where the purchaser of land 
incumbered by a mortgage agrees to pay a particular sum 
as purchase money, and on the execution of the contract 
of purchase, the amount of the mortgage is deducted from 
the consideration and the land conveyed subject to the 
mortgage, the purchaser is bound to pay the mortgage debt, 
whether he agreed to do so by express words or not." The 
difference between that case and the case at bar is obvious.  
In that case the land was sold, the price agreed upon, and 
a definite part of the purchase money held back and set 
apart for the purpose of paying the mortgage. In the 
case at bar it was only the equity of redemption that was 
sold. The first offer of defendants was "$1,600 above the 
mortgages and incumbrances." The contract which May 
got from Salling was to sell Salling's "interest in the land" 
for $600. It was not stipulated orally or in writing-it 
was neither agreed nor understood-that defendants 
should do anything for the benefit or advantage of plain
tiff except pay the $1,000.  

The judgment, in our opinion, is without support in the 
evidence and should be reversed.  

REVERSED AND REMANDED 

WIILIAM REED ET AL. V. STATE OF NEBRASKA.  

FILED NOVEMBEr. 6, 1902. No. 12,606.  

1. Criminal Case: ISSUE: OIIrCTIOx. The objection that the issue 
in a criminal case was not formally made tip before trial must 
be first raised in the district court.  

2. Assignment of Error. Rulings of the trial court not alleged as 
error in the petition in error will not be reviewed.  

3. 1otion for New Trial An Entirety. A motion for a new trial is 
properly dealt with as an entirety. If it can not be sustained 
in the form in which it is presented, it is not error to over
rule it.
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4. Instruction. It is not error for the court in a criminal case to 

say to the jury as part of its charge: "You are not at liberty 

to disbelieve as jurors if from all the evidence you believe as 

men. Your oath imposes on you no obligation to doubt where 

no doubt would exist if no oath had been administered."5 

5. - . The giving of an instruction which is an inaccurate state

ment of the law is not reversible error if it is immediately 

withdrawn and a proper instruction given in its stead.  

6. Request for Instruction. A request for an instruction to the effect 

that defendants should be acquitted if there is evidence sup

porting any theory of their innocence is rightly refused.  

7. Evidence of Innocence. The fact that the defendant in a criminal 

case stood his ground until an accusation was lodged against 

him, is not, under all circumstances, evidence of innocence.  

8. Cross-Examination: TERM IN REFORMATORY INSTITUTION. Where a 

defendant in a criminal case was asked on cross-examination 

whether he did not serve a term in a reformatory institution, 
and an objection to0 the question was sustained and the jury 

directed to disregard it, held, that the incident was too trivial 

to exert any influence in the decision of the case.  

9. Professional Enthusiasm: ARGUMENT. While considerable allow

ance is made for professional enthusiasm in the argument of 

a criminal case, it is never permissible to ground an appeal for 

conviction upon facts not given in evidence at the trial.  

10. Personal Belief in Defendant's Guilt. It is highly improper 
for the prosecuting attorney in a criminal case to declare 

to the jury his personal belief in defendant's guilt, unless 

such belief is given as a deduction from the evidence.  

11. Error: BURDEN. Under the rule that error must affirmatively 

appear, the burden is on the complaining party to show that 

an assertion of personal belief by counsel for the opposing 

party was not given as a deduction from the evidence.  

12. Misconduct of Counsel: EXCEPTION. A party desiring to take 

advantage of the misconduct of opposing counsel in the argu

ment of a case should seasonably object to the remarks 

complained of; and then enter an exception if the court rule 
adversely or refuse to make a ruling.  

13. Verdict: WORTH OF A DOLLAR: JUDICIAL NOTICE. It is not neces

sary that a jury in a criminal case should in their verdict fix 

the value of money stolen or embezzled. Courts will take 

judicial notice of the Aworth of a dollar.  

14. Preliminary Examination: PLEA IN ABATEMENT. Objection by 

*Willis v. State, 43 Nebr., 102; Barney v. State, 49 Nebr., 515; Savary 
v. State, 62 Nebr., 166, 173.
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an accused on the ground that there has been no preliminary 
examination for the crime charged should be by a plea in 
abatement. Cowan v. State, 22 Nebr., `19.  

15. Witness: RECORD OF CONVICTION. For the purpose of lessening 
the credibility of a witness a record of his conviction of a 
felony may be given in evidence; but such record is not con
clusive, and the witness may show, notwithstanding the record, 
that he was in fact innocent.  

16. Evidence: VERDICT. Evidence examined and found sufficient to 
support the verdict.  

ERROR from the district court for Douglas county. Tried 
below before BAXTER, J. Affirmed.  

Macfarland & May, for plaintiffs in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

SULLIVAN, C. J.  

In this case we reach the conclusion, though with some 
doubt and hesitation, that there was before the jury suffli
cient evidence to warrant the verdict rendered. The de
fendants, William Reed and Reed Yates, were tried in 
Douglas. cqunty upon an information charging robbery, 
and were found guilty of larceny from the person. The 
testimony of the principal witnesses on both sides is far 
from satisfactory; 'much of it is extremely improbable and 
some of it altogether incredible. The conceded facts are 
these: On Friday afternoon, December 27, 1901, the com
plaining witness, Henry Bigel, an inexperienced and 
stupid old man, went down from Wisner to Omaha and 
put up at the City Hotel. The next morning after break
fast he went out and visited some of the saloons in the 
neighborhood. He seems to have imbibed rather freely 
and by two o'clock p. m. was considerably exhilarated, but 
not quite drunk. About this time he went into the saloon 
kept by defendants and ordered drinks for himself, Will
iam Carter and one or two other persons who were stand
ing around. When called upon to settle his bill, which
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was 65 cents, he said he had no money with him, but had 
some in his trunk at the Webster street depot. It was then 
arranged thiit Carter and Reed should go with him to the 
station and bring the trunk back. Who suggested this 
arrangement does not appear, but it was satisfactory to 
all concerned and was at once carried out. When the 
trunk was brought to the saloon it was set down in an ad
joining room and opened in the presence of Reed and 
Carter. At the bottom was found an old rubber' boot, 
from which Bigel extracted $280 in bills. He put $275 in 
his vest pocket and handed Reed Yates $5 for the purpose 
of paying his account at the bar. The change was re
turned to him and he then, after treating everybody in the 
saloon, paid Reed and Carter 75 cents each for their serv
ices. Beyond this point the evidence is conflicting. The 
testimony of Bigel is that he was robbed and beaten by the 
defendants and then thrown into the street. This also is 
Carter's version of the affair. On the other hand, the tes
timony of the defendants and their witnesses is to the effect 
that Bigel was neither robbed, beaten, nor ejected, but that 
he continued to drink until he fell into a drunken stupor 
at a table in one corner of the room, where he remained 
until evening. Evidently the jury, while believing that 
Bigel lost his money in the saloon, regarded the story of 
the robbery as incredible and rejected it altogether. Their 
conclusion was that Reed and Yates got the money, but got 
it by theft instead of robbery. Defendants contend that 
this conclusion does not rest upon any legal evidence, but 
we think it does. They either induced, encouraged or per
mitted the old man to bring his trunk to their saloon, 
knowing that it contained money; and this of itself was a 
criminating circumstance. With knowledge of the fact 
that he had a large amount of money on his person, they 
furnished him intoxicants, until, according to their own 
testimony, his senses were benumbed to such an extent that 
he could neither perceive the dangers to which he was 
exposed nor guard against them. Their conduct was the 
conduct of conscienceless men; it was so reprehensible and
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wicked as to suggest the probability that it was inspired 
by a criminal motive. Worthy of consideration, too, is the 
circumstance that Carter and the defendants were the 
only persons who knew Bigel had money on his person. It 
is intimated by counsel that Carter, who is apparently a 
disreputable character, may have, unknown to defendants, 
committed the crime. That is possible, but it is not prob
able. He could hardly have taken Bigel's money without 
being detected. He may be guilty, but that does not imply 
that defendants are innocent. After a careful reading of 
all the evidence we are disposed to believe that the defend
ants committed the theft and that Carter had knowledge of 
it and shared in the proceeds.  

It is contended that William Reed was not arraigned and 
did not plead to the information, and that there was, there
fore, as to Wim, no issue presented for trial. This point is 
technical, and the decision of it may properly rest upon 
technical grounds. The objection that the issue submitted 
to the jury was not formally made up was not raised in the 
trial court and consequently can not be considered here.  
Another answer to counsel's argument is that the motion 
for a new trial being the joint motion of both defendants, 
was rightly dealt with as an entirety. Duni v. Gibson, 9 
Nebr., 513; Long v. Clapp, 15 Nebr., 417; Dutcher v. State, 
16 Nebr., 30.  

The eighth paragraph of the court's charge was excepted 
to and is, in the brief of defendants' counsel, subjected to 
severe animadversion. The instruction, which is an elab
orate definition of a reasonable doubt, has been frequently 
challenged in this court, but never condemned. The giving 
of it was not reversible error.  

There is a general complaint against other instructions, 
but we discover nothing in them that we think ought to 
have been omitted. Considered as a whole, the charge is 
an exceptionally gbod one. It is claimed that the court 

-erred in giving instruction No. 1 requested by the state.  
This instruction was to the effect that a police officer 
might, without a warrant, arrest any person suspected,
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upon reasonable grounds, of being guilty of a felony. This 
was not an accurate statement of the law, but it was after
wards withdrawn and a proper instruction given in its 
stead. There was, we think, no special reason for giving 
either the original or substituted instruction, and we are 
not able to see how either could have influenced the action 
of the jury in the slightest degree.  

Defendants requested the court to charge (1) that they 
should be acquitted if any theory of their innocence was 
supported by evidence; and (2) that the fact that they 
made no attempt to escape should be considered as evi
dence of innocence. Both requests were rightly refused.  
The proposition embodied in the first is obviously unsound, 
and with respect to the second it is only necessary to re

mark that when defendants learned that they were under 
suspicion the opportunity to escape was gone.  

Another reason advanced for a reversal of the. judgment 
is that the deputy county attorney was guilty of preju
dicial misconduct. One of the acts of alleged misconduct 
consisted in asking Yates, while on the witness stand in 
his own behalf, whether he had not served a term in the 
reform school. This question was not answered. An ob

jection to it was sustained and the jury directed to dis
regard it. In our opinion, the incident was too trivial to 
be counted as a possible factor in the decision of the case.  

A more serious question arises out of an expression used 

by the public prosecutor in his closing argument to the 
jury. In the course of his remarks he avouched his faith in 

the state's case by declaring that he believed the defend
ants guilty and that he hoped God would send lightning 
from heaven and strike him dead if he did not so believe.  
Considerable allowance is made for professional enthu
siasm even in criminal cases, but it is not permissible to 
ground an appeal for conviction upon facts not given in 
evidence at the trial. We do not attach much importance 

to the offer of counsel to test the truth of his statement by 
ordeal. What he said in that behalf had no real signifi
cance; it was a mere rhetorical flourish. Calling spirits
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from the "vasty deep" or levin from the sky is, in this ma
terialistic age, a perfectly harmless diversion, for how
ever vehement the call may be, no answer is expected. But 
an assertion by the public prosecutor of his personal belief 
that an accused person is guilty as charged, may, in a 
doubtful case, tell decisively in favor of the state, and, 
unless the belief is given as a deduction from the evidence, 
is, in the opinion of able courts, sufficient reason for revers
ing a conviction. In the present case, however, it does not 
affirmatively appear that counsel's assertion was not based 
entirely upon the evidence. From the record before us we 
are inclined to think it was. At any rate we are not able 
to say that the error alleged is established. The court's 
attention was not directed to the remark at the time it was 
made and it seems quite probable that this would have 
been done if it was regarded as unfair or unwarranted. It 
could hardly be made available as error if permitted to 
pass unchallenged. The rule upon this subject is thus 
stated in Chicago, B. d& Q. R. Co. v. Kellogg, 55 Nebr., 748: 
"A party desiring to take advantage of the misconduct of 
opposing counsel in the argument of a case should season
ably object to the remarks complained of and then enter 
an exception if the court rule adversely or refuse to make a 
ruling." 

Another ground upon which defendants claim a reversal 
of the judgment is that the jury did not fix the value of the 
money stolen. The verdict states that defendants are 
guilty "of larceny from the person to the amount of $275." 
This was suflicient. It is not necessary for a jury in any 
case to fix the value or worth of a dollar; judges, as 
well as other people, know what it is. Bartley v. State, 53 
Nebr., 310. Courts take judicial notice of whatever is 
generally known within the limits of their jurisdictions.  

It is said that the court erred in putting the defendants 
upon trial without a preliminary examination. This point 
was first raised after the jury had been sworn to try the 
case. It was then too late to consider it. It should have 
been presented by plea in abatement. Cowan v. State, 22
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Nebr., 519; Hill v. State, 42 Nebr., 503; Whitner v. Statc, 
46 Nebr., 144.  

A further contention of counsel for defendants is that 
the court erred in permitting Carter, who was a witness 
for the state, to testify on redirect examination that he 
was not guilty of an offense for which he had served a term 
in the penitentiary. In our opinion, the ruling was right.  
Carter was not a party to the action and the judgment 
against him was not an estoppel. At the common law con
viction of an odious crime was a disqualification. It may 
now be considered only for the purpose of lessening the 
credibility of a witness. It was not, it seems, the fact of 
guilt that worked the disqualification, but only the sen
tence, based upon a judicial confession or the verdict of a 
jury. 1 Greenleaf, Evidence, sec. 375; People v. Herrick, 
13 Johns. [N. Y.], 82. One might admit that he was a 
felon without forfeiting the right to testify in court. The 
record of a conviction is now evidence of guilt and may be 
used to impeach a witness; but it is not conclusive evi
dence. It has the effect which the statute gives it and no 
other or greater effect. But for section 330 of the Code of 
Civil Procedure it would not be admissible for any pur
pose. Sirms v. Sims, 75 N. Y., 466, 472.  

Other questions discussed by coiunsel are manifestly 
without merit, or else not raised by the petition in error.  
The judgment is 

AFFRMED.  

JOSIAH D. BACON V. COUNTY OF DAWES.  

FILED NOVEMBER 6, 1902. No. 11,334.  

1. Levy: TAx: TRAN'Z: COiLECTION. Levies made for other funds 
can not be transferred by the county board to the general 
fund before the tax so levied has been collected.  

2. Warrants: GENERAL FUND: LiwY: EXCESS. Warrants drawn upon 
the general fund of the county, in excess of 85 per cent, of 
the levy for that fund, and where there is no money in the 
treasury belonging to that fund, are void.
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3. Action on Warrant. No right of action accrues upon county 
warrants until there is money for their payment in the fund 
upon which they are drawn, or the proper authorities have 
had opportunity to provide funds to pay them, and have 
neglected to do so.  

ERROR from the district court for Dawes county. Action 
upon several county warrants. Defenses excessive levy 
and statute of limitations. Trial to cou'rt, HOLLENBECK, J.  
Judgment for defendant. Reversed.  

Albert W. Orites, for plaintiff in error.  

W. H. Fanning, contra.  

SEDGWICK, J.  

This action was begun in the district court for Dawes 
county. The petition alleges several causes of action on 
as many different county warrants of that county. As a 
defense to some of the warrants, it was alleged that they 
were ordered drawn and issued without authority, because 
in excess of 85 per cent. of the levy; and as to other of the 
warrants the defense was the statute of limitations. The 
action was tried to the court without a jury, and both of 
the said defenses were sustained, and judgment entered 
accordingly. The plaintiff has brought the case here upon 
petition in error.  

1. After the warrants had been drawn against the levies 
for the bridge, road and insane funds for the year 1893, 
sufficient to pay all claims against those funds, no other 
expendittire chargeable to those funds. being necessary, 
in the judgment of the county board, and the levies for 
those funds for that year not being exhausted, the county 
board ordered the remainder of the levies transferred to 
the general fund. No warrant has since been allowed 
upon the funds for which the said levies were originally 
made. At that time practically none of the taxes levied 
for those funds had been collected, and the warrants that 
had been drawn against them were then outstanding. The
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amount so ordered transferred to the general fund was 
added to the amount originally levied for that fund, and 
the whole amount indorsed on the warrants in contro
versy as the amount of the levy for the general fund for the 
year 1893. These warrants were issued in 1894. After
wards, and up to the time of the trial of this action, which 
was in the fall of 1899, the taxes collected upon these 
transferred levies were, by order of the county board, 
placed in a fund denominated by them "transfer fund,
or cash in the hands of the treasurer," and warrants drawn 
in 1898 and 1899 have been paid out of this fund. The 
statute (see. 4, art. 3, ch. 18, Compiled Statutes, 1901*') 
provides "that the board of county commissioners of the 
several counties of the state may appropriate to the county 
general fund any county sinking fund in the county treas
ury not levied for the payment of any bonded indebtedness; 
also any county moneys from whatever source, excepting 
the moneys levied for school purposes, that remain on 
hand in the county treasury, and are no longer re quired 
for the purposes for which the same were levied." The 
law limits the amount that may be levied for the general 
fund, and an excessive levy for any fund, made for the 
purpose of transferring the excess to the general fund, 
would (iclearly be illegal, as an attempt to evade this restric
tion. The power, therefore, to make such transfer may 
hecoin e a dangerous one. It can be exercised only in the 
manner and within the limits prescribed by the statute. It 
sometimes happens that a levy for a special fund, made 
in good faith, from careful estimates, will provide more 
money than is afterwards necessary and actually used 
for the purpose for which it is levied. When such moneys 
"remain on hand and are no longer required for the pur
poses for which they were raised," they may be transferred 
to the general fund. Union P. R. Co. v. Dateson County, 
12 Nebr., 254; UEnion P. R. Co. v. York County, 10 Nebr., 
612. The statute does not authorize the county board to 
make an excessive levy for other funds, and before the 

-Cobbey, Annotated Statutes, sec. 4508.  

19
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claims chargeable to such funds have been paid, and even 

before the taxes are collected for that purpose, transfer to 

the general fund such part of the levy as the board may 

suppose will not be required for the purpose for which it 

was levied. Such construction of the law would render 

the constitutional provision against excessive levies wholly 

nugatory. The attempted transfer of these levies being 

invalid, these warrants were in excess of 85 per cent., of the 

levy for the general fund. It was provided by section 34 

of the revenue act of 1879 (Session Laws, p. 365) : "It 

shall not be lawful for any warrant to be issued for any 

amount exceeding in the aggregate 50 per cent. of the 

amount levied by tax for the current year, except there be 

money in the treasury to the credit of the proper fund 

for the payment of the same." And by section 36: 

"Any warrant drawn after 50 per cent. of the amount 

levied for the year is exhausted, and where there are no 

funds in the treasury for the payment of the same, shall 

not be chargeable as against the county, but may be col

lected by civil action from the county board making the 

same, or any member thereof." 
In 1881 both of these sections* were amended so as to 

specify 75 per cent. in place of 50 per cent. in each of the 

sections, and in 1883 section 31 was again amended so as to 

increase the amount of warrants authorized to be issued to 

85 per cent. of the levy; but section 36 remains as amended 

by the act of 1881, so that it now provides that any warrant 

drawn after 75 per cent. of the amount levied for the year 

is exhausted, and where there are no funds in the treasury 

for the payment of the same, shall not be chargeable 

against the county, but may be collected by civil action 

against the county board making the same, or any member 

thereof. In any view that may be taken of the effect of 

these several amendments, there can be no doubt that war

rants drawn after 85 per cent. of the amount levied for the 

year is exhausted are not chargeable against the county 

* Compiled Statutes, 1901, ch. 18, art. 1, sees. 34, 36; 2 Cobbey, Anno

tated Statutes, sees. 4452, 4454.
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where there are no funds in the treasury for the payment of 
the same. There is no merit in the suggestion that the 
county is estopped by the indorsement on the warrants to 
assert that the levy for the general fund was less than the 
amount so indorsed. If the county board could bind the 
county in this manner, it could evade all restrictions on 
the amount of the levy. It follows that the plaintiff can 
not recover upon the warrants so drawn, and the judgment 
of the district court thereon is right.  

2. As to the plea of the statute of limitations, it appears 
that the warrants to which this defense is urged were is
sued at various times from the 27th day of July, 1893, to 
the 1st day of March, 1894, inclusive, and that this action 
was begun on the 17th day of May, 1899. It is insisted 
that as more than five years had elapsed from the issuing 
of the warrants to the time of the commencement of the 
action the action as to those warrants is barred by the 
statute of limitations. In Brewer v. Otoe County, 1 Nebr., 
373, it was held that "the statute of limitations does not 
limit the time within which proceedings to enforce the pay
ment of county warrants shall be instituted." This hold
ing was predicated largely upon statutes then in force, 
but which have since been superseded. And in Arapahoe 
Village v. Albee, 24 Nebr., 242, this court, by MAxw1VMT, 
J., after quoting somewhat at large from the opinion of 
Judge LAKE in Brewer v. Otoe County, supra, said: "In 
view of this and other special legislation in regard to 
county warrants, the court held that they were excluded 
from the operation of the statute of limitations. That de
cision is no doubt correct as applied to the facts of that 
case. A considerable part of the debts for which these 
warrants were issued was incurred before the act 'To pre
vent overdrawing public funds in counties,' etc., was 
passed. Laws of 1859, pp. 101, 102. Prior to the passage 
of that act there was practically no restriction upon the 
power of county commissioners to issue warrants, and 
in more than one county this power had been recklessly 
exercised, and a very large number of 'warrants issued.
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Hence the necessity for special legislation. We know of 

no legislation, however, which prevents the statute from 

running in favor of cities and villages." If it is thought 

that the statute of limitations may apply to county war

rants, as the law now is, still we think that the answer in 

this case fails to sufficiently plead that defense. The 

answer alleges in general terms thatall of these warrants 

specified are barred by the statute of limitations, and 

shows that more than five years elapsed from the time of 

the issuing of the last warrant to which this defense is 

interposed to the commencement of this action. It will 

be noticed that this defense is predicated upon the assump

tion that the statute began to run very soon (less than 

three months) after the warrants were issued, and there is 

no allegation that there was at that time money in the 

fund on which they were drawn. In Brewer v. Otoe 

County, supra, it was held that the action could -not be 

maintained, because the petition shows that "the several 

warrants were drawn upon th6 treasurer, payable out of 

any money in the treasury not otherwise appropriated.  

This must be considered as a provision for their payment 

out of any money belonging to the general fund then in 

the treasury which should be afterwards collected." 

And the court said: "Whoever dea-ls with a county and 

takes in payment of his demand a warrant of the character 

of these, no time of payment being fixed, does so under an 

implied agreement that if there be no funds in the treasury 

out of which it can be satisfied, he will wait until the money 

can be raised in the ordinary mode of collecting such 

revenues. He is presumed to act with reference to the 

actual conditions and the laws regulating and controlling 
the business of the county. He can not be permitted, 
immediately upon the receipt of such warrant, to resort to 

the courts to enforce payment by judgment and execution, 
without regard to the condition of the treasury at the time, 
or the laws by which the revenues are raised and dis

bursed." The principle involved is clearly stated in the 

syllabus: "A petition alleging the issue and non-payment
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of a county warrant, without alleging that there is money 
in the treasury for its payment, or that time has elapsed 
for the collection of the money by taxation, will be dis
missed without prejudice." Whatever view we might have 
taken of this matter, if it were an original question, we 

are inclined to adhere to this holding, which has so long 

been unquestioned. And the doctrine is not without sup
port in our statutes., as construed in more recent cases. It 
is a well-settled rule in this state that "a county board 
is invested with the exclusive original jurisdiction to hear 

and determine, to allow or disallow, all claims filed against 
the county; that a county board, in passing upon a claim 
filed against the county, acts judicially, and that its de

cision in the premises, if unappealed from, is final." Heald 

v. Polk County., 46 Nebr., 28, and cases cited.  
The county not being liable to suit upon a claim until thc 

county board has acted thereon, it would seem to be rea.  
sonable to suppose that the legislature intended that ne 

suit should be brought against the county until such claim, 
when allowed, might be paid by the county in the ordinary 

course as prescribed by statute, so that no right of action 

accrued to the plaintiff upon these warrants until there 
was money for their payment in the fund upon which the 
warrants were drawn, or the proper authorities had had 

opportunity to provide funds to pay them and had neg
lected to do so. Apache County v. Barth, 53 Pac. Rep.  
[Ariz.], 187; Potter v. City of New Whatcone, 20 Wash., 
589, 56 Pac. Rep., 394, 72 Am. St. Rep., 135. In the cast 

at bar, then, this right of action did not accrue five years 

before the action was brought, and plaintiff should be al
lowed to recover on these warrants. The judgment of the 

district court is reversed and the cause remanded for 

further proceedings in accordance with this opinion.

REVERSED AND REMANDED.
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D. B. TRIPP V. COUNTY OF DAWES.  

FILED NOVEMBER 6, 1902. No. 11,477.  

Stare Decisis. Affirmed for the reasons stated in Bacon v. Datoes 
County, page 191, ante, the facts involved being the same.  

ERROR from the district court for Dawes county. Tried 
below before HOl.LENiEcK, J. Affirmed.  

Albert W. Crites, for plaintiff in error.  

W. H. Fanning, contra.  

SEDGWICK, J.  

This is a petition in error to reverse a judgment of the 
district court for Dawes county. The action was upon 
several county warrants of that county. The defense was 
that the warrants were drawn in excess of 85 per cent. of 
the levy for the fund upon which they were drawn, and 
there was no money at that time in the fund. The district 
'court adjudged the warrants invalid. The facts being 

imilar to those involved in a similar defense interposed in 
the case of Bacon v. Dalwes County, page 191, ante, it was 
stipulated between the parties that this cause "abide the 
result of the decision" in that case.  

For the reasons stated in the opinion in that case the 
judgment of the district court is 

AFFIRMED.  

CHARLES WESTON, AUDITOR, ET AL. V. WILLIAM J. FALK.* 

FILED NOVEMBER 6, 1902. No. 12,487.  

Allowance of Claim by Auditor in Part: ACCEPTING WARRANT: 
WAIVER. When a claim against the state is allowed in part 
by the auditor, if the claimant accepts a warrant drawn for 
the part allowed he thereby waives his right of appeal.  

* Rehearing denied. See opinion, p. 202, post.
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ERROR from the district court for Lancaster county.  
Tried below before HOLMES, J. RJcU'red.  

The facts appear in the opinion.  

Frank N. Prout, Attorney General, Norris Brown and 
Wl-illiamn B. Rose, for plaintiffs in error.  

Willis P. McCreary and W. F. Button (John C. Stevens, 
on motion for rehearing), contra.  

SEDGWICK, J.  

This is a proceeding in error brought by Charles Wes
ton, auditor of public accounts, and George W. Marsh, 
secretary of state, on behalf of the state, from an order 
made by the district court for Lancaster county requiring 
the auditor and secretary of state to allow and approve a 
claim and draw a warrant in favor of defendant in error, 
Falk, for the sum of $2,916.83. The defendant in error 
presented to the auditor a claim against the state for the 
sum of $8,750.50 for supplies alleged to have been furnished 
the state for the use of the inmates of the asylum for the 
insane located at Hastings. A hearing was had on this 
claim before the auditor, at which evidence was taken.  
The auditor thereupon, and by recommendation of the 
state board of supplies, allowed the claim in the sum of 
$5,833.67, and disallowed it in the sum of $2,916.83. The 
auditor issued a warrant for the amount allowed and the 
defendant in error accepted the warrant and then took an 
appeal from the decision of the auditor to the district court 
for Lancaster county, and upon hearing in that court a 
judgment was entered directing the auditor and secretary 
of state to allow and approve the remainder of the claim, 
$2,916.83, and to draw a warrant therefor. From this 
judgment of the district court the state prosecutes error 
to this court.  

The question is, can the claimant accept a warrant for 
the amount allowed him by the decision of the auditor and
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then appeal from that decision? In Hanilton County v.  

Batiley, 12 Nebr., 56, it was held that: "Where an account 
is filed with the board of countv commissioners and al
lowed in part, and a warrant, drawn for the sum 

thus allowed, is accepted by the claimant, he thereby 
waives his right of appeal." And the court said: 
"He can not accept the amount awarded to him by an 
order or judgment, and thereby receive the benefit of the 
same and appeal from such order or judgment. Inde
pendesit Ditrict of 1llooni c. District Tonwiuhip of 

Delaware, 44 Ia., 201; JMi-ssi.sippi & -11. R. Co. v. Byiny
tou, 14 Ia., 572; Boryaltious c. Frm ers & Merchants' 
tas. Co., 36 Ia., 250. But even if an appeal would lie it is 
impossible to review the finding of the county commis
sioners or district court. The items of the account are 
not given, and there is no testimony showing what items 
were rejected and what allowed." But it is urged that the 

case at bar should be distinguished because of the differ

ence in the wording of the statute applicable thereto. Sec

tion 2 of article 8 of chapter 83 of the Compiled Statutes 
of 1901* provides: "The auditor of public accounts shall 

keep a record of all claims presented to him for examina

tion and adjustiment, and shall therein note the amount of 
such claim as shall be allowed or disallowed, and in case 
of the disallovance of all such claims, or of any part 

thereof, the party aggrieved by the decision of the auditor 
and secretary of state, may appeal therefrom to the district 
court of the county where the capitol is located, within 

twenty days after receiving official notice." The claim 
originally consisted of many items, and it does not appear 

that the auditor specified what items of the claim were al
lowed and what items disallowed, in his decision. So that 

upon the appeal the district court acted upon the same 

claim that was considered by the auditor. The court must 
try the same questions that were tried by the auditor, and 
determine how much should be allowed upon the whole 

claim, so that the theory of the defendant in error must 

* Cobbey, Annotated Statutes, sec. 10887.
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be that when the court, upon his appeal, ascertains how 
much is due upon his claim, if such amount is greater than 
the amount already received, the court should give judg
ment in his favor for the difference; but if the amount 
found by the court should be less than the amount the 
claimant had received, lie retains what lie has and the mat
ter is ended. As plain a case of speculation on the action 
of the court as could be imagined. Such a construction 
will not be given the statute unless it is unavoidable. The 
statute provides that the district court shall require the 
auditor to issue a warrant "for such an amount as shall 
be determined upon a trial of such appeal to be legally due 
thereon." Sec. 3. This seems to mean that the court shall 
investigate the claim of plaintiff and direct the allowance 
of such amount as is legally due, without regard to the 
finding of the auditor. The statute also provides (sec. 5) 
that when a claim has been in part allowed by the auditor, 
a warrant shall be drawn as in other cases where the whole 
claim shall be allowed. But this can not be construed as 
meaning that the claimant ma'y accept this warrant, and 
then prosecute an appeal from the auditor's decision. The 
warrant is drawn, but not issued by the auditor unless the 
claimant desires to accept it as a final settlement of his 
claim. There is no occasion to require the auditor to hold 
the warrant until the time for appeal has elapsed, as in the 
case of appeal from the county board, since there is no one 
to appeal but the claimant, and he may elect to reject the 
warrant and appeal,or accept the warrant in full settlement 
of his claim. If lie accepts the warrant it is a final deter
mination of the matter. If he desires to have his case re
tried, he is not obliged to accept the warrant. This pro
vision of the statute simply means that if the auditor al
lows the claim, or any part of it, the claimant is entitled to 
his warrant therefor. This is the only construction of the 
statute that will not lead to absurd conclusions. See Mur
phy v. United States, 26 L. Ed., 833. In Huffman v. Ellis, 
52 _Nebr., 688, this court said: "Furthermore, the right of 
appeal from a judgment is a statutory right, and in the
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absence of an express law authorizing a party to appeal 
from a part of a judgment rendered, an appeal, when taken, 
should be held to bring up the whole case." The auditor 
determines the whole of the plaintiff's claim. He allows 
a part and disallows a part. By the express words of the 
statute, it is the decision of the auditor from which the 
appeal is allowed. This decision embraces that part of the 
claim which is allowed as well as that part which is dis
allowed. It seems to be clearly within the rule of this 
court above quoted.  

The judgment of the district court is reversed, and the 
cause remanded, with instructions to dismiss the appeal.  

REVERSED AND REMANDED.  

The following opinion on motion for a rehearing was 
filed January 21, 1903. Rehearing denied.  

Allowing Claim by Auditor in Part: ACCEPTING WARRANT: WAIVER.  
Upon motion for rehearing, the former opinion is adhered to.  

SEDGWICK, J.  
Upon the motion for a rehearing in this case, it is urged 

that the claimant did not waive his right of appeal by ac
cepting the warrant issued by the auditor, because it was 
not possible that the claimant could have recovered less on 
his appeal than had already been allowed by the auditor; 
and in his brief upon the motion, special attention is called 
to the case of Tyler v. Shea, 61 N. W. Rep. [N. Dak.], 468.  
That case seems to state the rule generally adopted by the 
authorities. In the opinion it is said: "The rule is well 
settled that one can not accept or secure a benefit under a 
judgment, and then appeal from it, when the effect of his 
appeal may be to annul the judgment, unless his right to 
the benefit is absolute, and can not possibly be affected by 
the reversal of the judgment. * * * It is the possibility 
that his appeal may lead to a result showing that lie was 
not entitled to what he has received under the judowment 
appealed from that defeats his right to appeal. Wlone 
there is no such possibility, the right to appeal is umnim-
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paired by the acceptance of benefits under the judgment 
appealed from. * * * The appellant waived his right 
to appeal if he obtained any benefit under the judgment 
which on the appeal may be taken from him." 

The argument that appellant in this case did not, by 
accepting the warrant, obtain any benefit under the de
cision of the auditor, which on his appeal might be taken 
from him, is based upon the following propositions: 

1. The board of public lands and buildings recommended 
an allowance of two-thirds of the amount claimed, and the 
auditor and secretary of state adopted the recommenda
tion, and "allowed the claim at 662 per cent. or $5,833.
67," and the auditor notified the claimant to appear and 
receive said amount of money. It is insisted that this is 
an admission by the auditor that the sum named is due 
from the state to the defendant on his claim, and that the 
state desired to pay him said sum thus due. But we do not 
see how these circumstances can have the effect claimed 
for them, It was the duty of the auditor to make a decision 
upon the claim, and the recommendation of the board of 
public lands and buildings was not binding upon him in 
making his decision. So far as these acts of the board and 
of the auditor were within the authority conferred upon 
them by the statute, they were steps taken in the hearing 
and determination of the matter before them. It was 
necessary to reach a conclusion as to the amount due the 
claimant, and when that was done, a decision based upon 
such conclusion was the necessary result; but as shown in 
the former opinion herein, neither the conclusion, nor the 
decision based thereon, are binding upon the court to 
which the appeal was taken. It was the duty of the court 
to investigate the claim de novo, and determine the amount 
due the claimant, without regard to the finding and de
cision of the auditor.  

2. After the appeal had been taken to the district court 
for Lancaster county from the decision of -the auditor, 
issues were made up in the district court, and in the an
swer filed on behalf of the state it was admitted "that all
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the goods purchased by the state from plaintiff aggregated 
at the price fixed in the contract the sum of $5,833.67, and 
no more." These admissions in the answer, it is insisted, 
preclude the state from obtaining any better decision in 
the district court than the one appealed from, and it is 
urged that this brings it within the rule above quoted from 
the supreme court of North Dakota. It will be remembered 
that the claimant accepted his warrant before his appeal 
from the decision of the auditor was taken, so that at the 
time of taking his appeal he had already accepted the full 
amount allowed him by the auditor, and at that time the 
state was clearly not estopped in any way by the prior 
proceedings to deny in the appellate court its liability to 
the claimant. His appeal removed the whole question of 
the state's liability to the district court, and it will not do 
to say that the amount allowed by the auditor was clearly 
due, and the evidence to support it so overwhelming that 
the claimant could not possibly recover a smaller sum in 
the district court, since that was the very question to be 
tried. That was the question which the claimant, by his 
appeal, removed to the district court for adjudication. It 
does not fall within the principle illustrated in the case 
supposed in Tyler v. Shca., supra.. If, in a suit on account, 
the defendant admits in his answer the plaintiff's claim, 
as stated in his petition, and for a defense sets up a coun
ter-claim, which is smaller than the plaintiff's claim, and, 
after trial of that issue, an appeal is taken to the higher 
court, no new issues can be introduced; but the case in the 
higher court must be tried upon the issues as made in the 
lower court, and therefore the excess of the plaintiff's 
claim, over and above the defendant's counter-claim, is 
not, and can not be, in dispute in the appellate court. The 
only question that can be tried in the appellate court is 
upon the defendant's counter-claim, and therefore the 
plaintiff, by accepting the excess of his claim above the 
defendant's counter-claim, does not waive his right of ap
peal from the decision of the court upon the counter-claim.  
But this is not true in the case at bar. There were no

204 [VOL. 66



Weston v. Falk.  

formal pleadings before the auditor; none were required.  

The issues therein tendered are upon the claim as filed 

with the auditor, so that the appeal from his decision re

moved the whole question to the district court for a trial 

de novo, and there was nothing in the record at the time 

the claimant appealed that would enable him to limit his 

appeal, or prevent the removal of the whole matter to the 

district court. The state might set up a defense to the whole 

claim in the district court. If afterwards, in the further 

progress of the case, such defense was not made, whether 

the failure of the defense was in the pleadings or in the 

evidence, such failure would not cure the error of the dis

trict court in entertaining the appeal. It can not be said 

that the appeal was taken in a case in which the appellant 

could not, in any event, recover less than had been allowed 

him by the auditor.  
3. This case was heard in the district court upon a de

murrer to the reply which the claimant filed to the answer 

of the stato. This demurrer to the reply was overruled, 
and from that ruling error was prosecuted to this court.  

The reply alleged: 
"At this time the transcript of appeal had been made 

out by the said auditor as to the disallowance of the 

$2,916.83, and when said auditor asked this plaintiff to 

sign the voucher for the $5,833.67, he refused to accept the 

warrant for said amount, and sign the voucher therefor, 

until assured by said auditor that his doing so would in 

no manner affect his right of appeal as to the disallowance 

of the $2,916.83, and after the auditor had scratched out 

in the regular form of vouc er the word 'full' and plaintiff 

had written therein 'said amount received by me under 

protest,' meaning thereby that it was an amount simply to 

apply on plaintiff's claim, and it being so understood by 

both said auditor and this plaintiff, and relying on said 
auditor's assurance that the transaction would in no man
ner affect plaintiff's right under his appeal in the disal

lowance of the $2,916.83, plaintiff signed said voucher on 

the 26th day of September, 1901, and took said warrant to
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apply on his said account, and had it not been for said 
understanding, that the taking of said warrant, and the 
signing of said voucher was to be without any prejudice 
to plaintiff's right to this appeal, lie would not have ac
cepted same and would not have signed said voucher, and 
this, said auditor well knew at the time." 

And these facts being admitted by the demurrer, it is 
insisted, accepting the warrant under such circumstances 
would not waive the right of appeal. So far as this claim 
is based upon the proposition that these representations 
on the part of the auditor would fix the amount due claim
ant, so that the amount allowed by the auditor could not, 
in any event, be diminished by the adjudication of the dis
trict court, we think it is fully answered by, the foregoing 
suggestions.  

4. It is contended that the foregoing facts stated in the 
reply, and admitted by the demurrer, amount to an 
"agreement at the time the money was paid by the auditor 
to Falk, that it should in no manner affect his right to the 
appeal as to the $2,916.83," and "that even were it the law, 
that without such an agreement Falk would have waived 
his right to appeal, such waiver is a mere personal privi
lege to the state, and by the agreement was clearly 
waived." In other words, though the claimant, by his 
action in accepting the warrant, waived his right of appeal, 
the state, by its auditor, agreed not to insist upon such 
waiver, and is now bound by that agreement. And the 
case of Minneapolis Harvester Vorks v. Hedges, 11 Nebr., 
46, 48, is cited, in which it was held that the right to object 
to an attempted appeal by a defendant in justice court who 
has made no appearance in the case before the justice, may 
be waived by the plaintiff, and is so waived by agreement 
between the plaintiff and defendant, made after the judg
ment by default, to the effect that the case shall be dock
eted in the district court and there tried. The court said: 
"This is a mere personal privilege, and may be waived.  
The court has jurisdiction of the subject-matter, and the 
parties may without objection appear and litigate the mat-

206 NEBRASKA REPORTS. [VOL. 66



Sears v. Broady.  

ters in controversy, and will be bound by the judgment." 

If this is a sound principle, and applicable to the facts in 

that case, it would not appear to determine the question 

here presented. The power to entertain and adjudicate 

claims agaiist the state is given the district court by the 

statute. The court has no general original jurisdiction 

of such claims. Such jurisdiction can not be conferred by 

the parties. It is appellate, and can be acquired only 

upon strict compliance with the statutory provisions.  

Without such compliance, the court has no jurisdiction of 

the subject-matter. If such jurisdiction could be conferred 

by agreement, the auditor, from whose decision the appeal 

is taken, would not be authorized to make such agreement 

on the part of the state. When his decision has been made, 
he has nothing further to do with the matter. The allega

tions of the reply do not show an agreement on the part 

of the auditor, they merely show representations fo the 

appellant as to the auditor's view of the effect of accepting 

the warrant on the part of the appellant. If the appellant 

relied upon these representations, he did so upon his own 

responsibility, and the state is not bound thereby.  

The motion for rehearing is overruled.  

BENJAMIN SEARS v. FREDERICK BROADY.  

FILED NOVEMBER 6, 1902. No. 12,229.  

Commissioner's opinion, Department No. 1.  

1. Covenant Against Incumbrances, When Broken. A covenant 

against incumbrances in a warranty deed is broken, if at 

all, when made, and does not run with the land.  

2. - : PETITION: ALLEGATION: BREACn: EviCTION. A petition for 

an alleged breach of the covenant of general warranty in a 

deed, must allege an eviction, a surrender or an attorning by 

reason of a paramount title. Troxell v. Stevens, 57 Nebr., 334.  

ERROR from the district court for Johnson county.  

Action on covenant of warranty. Demurrer to petition.

207VOL. 66] SEPTEMBER TERM, 1902.



NEBRASKA REPORTS.

Sears v. Broady.  

Overruled. Defendant refused to plead further. Tried 
below before STUBBS, J. Judgment for plaintiff. Reversed.  

Hugh J. Dobbs, for plaintiff in error: 

It will be apparent that the question at issue is the right 
of a covenantee to sue on a covenant against incumbrances 
in a deed which does not run to him. The theory of the 
case is that Broady has a right to avail himself of the 
covenant against incumbrances contained in the deed from 
Sears to Hickey, his grantor. The facts being fully set 
out in the petition, its sufficiency is fairly presented by the 
record and it is for this court to say whether under these 
facts Broady has any standing in court.  

The theory upon which the defendant in the lower court 
proceeded was that there was no privity of contract be
tween Sears and Broady on the former's covenant against 
incumbrances in his deed to Hickey; and that, under our 
forms of conveyance, the usual covenant against incum
brances is a personal covenidnt, not running with the land, 
a mere chose in action, incapable of transmission or as
signment by deed to a remote covenantee so as to invest 
him with a right of action against any but his immediate 
covenantor.  

The courts of the United States do not appear to be in 
entire harmony on this question. "In several of the states 
this covenant is held to run with the land for the protec
tion of the owner, who suffers actual injury from the in
cumbrance. * * * This is substantially the rule in Ohio, 
Indiana, Illinois, Wisconsin, Missouri and South Carolina.  
In most of these states, the rule in respect to this covenant 
is the same that is applied in actions for breach of the 
covenant of seizin. They are treated as covenants of in
demnity against actual damage, arising in the one case 
from the want of lawful title, and in the other from the 
assertion of a paramount incumbrance; that they run with 
the land until such damage has actually risen." 2 Suther
land, Damages (1882), pp. 317, 321, and note 1.
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The covenant against incumbrances is in the present 
tense. Chapman v. Kimball, 7 Nebr., 399.  

Samuel P. Davidson, contra: 

It is not necessary to set out the facts constituting the 
eviction. Cheney v. Strabe, 43 Nebr., 879, 881.  

Where the plaintiff has been compelled to purchase in 
another title for his own security, or to protect his own 
title, a breach of the covenant of warranty or of quiet en
joyment has occurred. Rawle, Covenants, etc. [5th ed.], 
sec. 142 et seq.; Sprague v. Baker, 17 Mass., 585, 590; 
Petrie v. Folz, 54 N. Y. Sup. Ct., 223; Cowdrey v. Coit, 
44 N. Y., 382; Gunter v. Williams, 40 Ala., 561, 572; Collier 

v. Cowger. 52 Ark., 322; McGary v. Bastings, 39 Cal., 360, 
364; McConnell v. Downs, 48 Ill., 271; Claycomb v. Mun
ger, 51 Ill., 373, 376; Mooney v. Burchard, 84 Ind., 285; 
Eversole v. Early, 80 Ia., 601, 604.* 

HASTINGS, C.  

The error alleged in this case is the overruling of a 
demurrer to the petition filed by the plaintiff in the lower 
court. The petition is as follows: 

"And now comes said plaintiff and complains of said de

fendant and alleges that on the 5th day of November, 1900, 
said defendant being the owner of the southeast quarter 
of section twenty-two (22) in township five (5) north 
of range twelve (12) east in Nemaha county, Nebraska, 
made, executed and delivered to John C. Hickey his war
ranty deed conveying said lands to said Hickey on that 
date. Said deed was duly acknowledged on the 7th day 
of November, 1900, and filed for record on the 27th day 
of November, 1900, and recorded in book 31 of deeds in 
Nemaha county, Nebraska, at page 567. Said deed, among 

other covenants contained the following: 'Covenants and 

warrants, to wit: We covenant with said John C. Hickey 
that we hold said premises by good and perfect title; that 
we have good and lawful authority to sell and convey the 

* The foregoing authorities are excellent on the question of con
structive eviction.-W. F. B.  
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same; that they are free and clear of all liens and incum
ranuees whatsoever, and covenant to warrant and defend 

said premises against the lawful claims of all persons 
whomsoever.' Plaintiff further avers that afterwards and 
on the 26th day of November, 1900, said John C. Hickey 
-,old and conveyed said real estate to this plaintiff by his 
full warrantY deed of that date which was acknowledged 
on that day by said John C. Hickey and his wife Alice D.  
iHickey, who joined in said conveyance, and was duly filed 
for record on the 27th lay of November, 1900, and duly 
recorded in book 31 of deeds for Nemaha county, Nebraska, 
at page 568. Said deed also contained a covenant whereby 
said John C. Ilickey and his wife Alice D. Hickey cove
nanted with said Frederick Broady that they hold said 
premises by good and perfect title; that they have good 
right and lawful authority to sell and convey the same; 
that they are free and clear of all liens and incumbrances 
whatsoever and they covenant to warrant and defend said 

premises against the lawful claims of all persons whomso
ever. Both of said deeds were regularly delivered to the 
grantees therein named and are now in full force and 
effect. Plaintiff further avers that notwithstanding the 
covenants of warranty and the covenant against incum
brances contained in said conveyances, there was at the 

date of the execution of said deed by said defendant and 
his wife as valid and subsisting incumbrances against said 
land, the taxes for the year 1899 and the taxes for the 

year 1900. Plaintiff further avers that on the 5th day of 
November, 1900, said land was sold by the county treasurer 

of Nemaha county, Nebraska, for the taxes against said 
land for the year 1899, and on the 15th day of December, 
1900, said taxes for said year aggregated the sum of $52.39, 
and this plaintiff, in order to protect his title to said land 
was compelled to and did pay said taxes for the year 1899 
amounting to $52.39 on said 15th day of December, 1900, 
whereby said defendant became liable to plaintiff therefor 

and is justly indebted to him in said sum of $52.39 and 
interest from December 15, 1900.
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"2d. As a second and further cause of action plaintiff 
avers that on the 15th day of December, 1900, the taxes 
against said land for the year 1900, which became a lien 
thereon from and after April 1, 1900, aggregated the sum 
of $46.20, and were at the date of said conveyance from 
said defendant above named a subsisting and valid lien 
upon said premises, and on December 15, 1900, this plain
tiff in order to protect his title and ownership to said land' 
was compelled to pay and did pay said taxes for the year 
1900 against said land amounting to $46.20, and said de
fendant then became liable to this plaintiff therefor and 
justly indebted to him in said amount.  

"3d. As a third and further cause of action plaintiff 
avers that at the date of said conveyance from said Ben
jamin Sears there was existing a judgment against said 
Benjamin Sears in favor of one George L. Ernst in a 
cause lately determined in the district court for said 
Nemaha county, Nebraska, wherein said George L. Ernst 
was plaintiff and said Benjamin Sears was defendant, in 
the sum of $2.94. Said judgment was a valid and subsist
ing lien upon said lands at the date of said conveyance 
from said Benjamin Sears to said John C. Hickey and on 
the 15th day of December, 1900, this plaintiff, in order to 
protect his title and ownership to said land was compelled 
to pay and did pay said judgment then aggregating the 
sum of $2.94 and said defendant then became liable to this 
plaintiff and is justly indebted to him for said sum of 
$2.94, no part of which has ever been paid to plaintiff.  

"Wherefore said defendant has become justly liable to 
this plaintiff in the sum of $101.53, the aggregate of the 
amounts above mentioned, together with interest thereon 
from and after' December 15, 1900, and plaintiff prays 
judgment against said defendant for said sum of $101.53 
and interest thereon from and after December 15, 1900, at 
the rate of ten per cent. per annum, and costs of suit." 

To each cause of action a general demurrer was filed, 
and also to the petition as a whole. It was overruled, and 
defendant refusing to plead further, judgment was entered
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for the sum asked. At the trial, apparently the question 
argued was as to whether or not the covenant against in
cumbrances runs with the land, so that plaintiff would be 
entitled to recover on that covenant of defendant's deed to 
Hickey. Plaintiff seems to have successfully urged in the 
district court his claim that he could so recover. His 
counsel now seem to abandon that ground in view of the 
decisions of this court to the effect that the covenant 
against incumbrances is broken when made, if at all, and 
confers an immediate right of action upon the vendee, but 
not upon his successors to the title. Walton v. Campbell, 
51 Nebr., 788; Troxell v. Stevens, 57 Nebr., 329, 337; Chap
nian v. Kimball, 7 Nebr., 399; Davidson v. Coo, 10 Nebr., 
150; Cheney v. Straube, 35 Nebr., 521, 524.  

It is claimed, however, by the plaintiff that the petition 
is good against a general demurrer, as alleging a breach of 
the covenant of warranty, and for quiet enjoyment. This 
is urged on the ground that the petition alleges two sales 
of the land for taxes, and payment by plaintiff "in order 
to protect his title," and that he "was compelled to and 
did pay said taxes." This seems insufficient. In Trowell v.  
stcvcus, 57 Nebr., 329, 334, it is said: "This court is unal
terably committed to the doctrine that no recovery can be 
had on the covenant of warranty unless there has been 
an actual eviction, surrender or attorning by reason of a 
paramount title," citing Real v. Hollister, 20 Nebr., 112; 
Cheney v. Straube, 35 Nebr., 521; Troxell v. Johnson, 52 
Nebr., 46; Hampton v. Webster, 56 Nebr., 628. The last
mentioned case was reversed because of no allegation that 
plaintiff had been evicted, and there was therefore no 
cause of action stated in the petition.  

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law.  

DAY and KIRKPATRICK, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and
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the cause remanded for further proceedings according 
to law.  

REVERSED AND REMANDED.  

ROYAL HIGHLANDERS V. DANIEL A. SCOVILL ET AL.  

FILED NOVEMBER 6, 1902. No. 12,082.  

Commissioner's opinion, Department No. 1.  

1. Benevolent Societies: OFFICERS OF SUBORDINATE LODGES: CONTRACT: 
WArVER. Officers of subordinate lodges of benevolent societies 
have no authority, by reason merely of such office, to waive 
any of the provisions of the rules and regulations of the 
order which enter into and form a part of the contract 
of membership.  

2. - : - : - : - : SUSPENSION FOR NON-PAYMENT OF 

DUES: REINSTATEMENT. When one of such rules was that after 
suspension for non-payment of dues a member could only be 
reinstated while in good health, the receipt of her dues for re
instatement by the subordinate lodge's secretary, while she 
was in a dying condition, was no waiver of such requirement 
of good health.  

ERROR from the district court for Hamilton county.  
Action by Daniel Albert Scovill and Elizabeth P. Scovill 
against the Royal Highlanders, a fraternal beneficiary 
association, upon a benefit certificate issued to Olive Marie 
Scovill and made payable to her parents, the defendants 
in error. The nisi-prius judge directed a verdict for the 
plaintiffs below. The defendant brings error. Tried be
tow before SORNBORGER, J. Reversed.  

Hon. Eugene.J. Hainer, J. B. Smith, Adolpluts R. Tal
bot and Tho-mas S. Allen, for plaintiff in error: 

This cause, by reason of the questions involved, is one 
of vital importance, not only to the defendant fraternity, 
but to every fraternal society operating in this state.  

Only where, upon the admitted facts in the pleadings, a 
party is entitled by law to judgment in his favor, is the
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judge authorized to take the case from the jury. Code of 
Civil Procedure, sec. 440*; Manning v. City of Orlcans, 42 
Nebr., 712-714; Kime v. Jesse, 52 Nebr., 606; Stewart v.  
American Eechange Nat. Bank, 54 Nebr., 461.  

Where conflict in the testimony exists, the defendant has 
an absolute right to have that conflict submitted to the 
jury. Even where there is no conflict in the testimony, but 
different minds may draw different conclusions from the 
admitted or proved facts, the case should be submitted to 
the jury and it is error for the trial judge to direct a ver
dict. Suiter v. Park Nat. Bank, 35 Nebr., 372; Habig v.  
Layne, 38 Nebr., 742; Chicago, B. & Q. R. Co. v. Hilde
brand, 42 Nebr., 33; Chicago, B. & Q. It. Co. v. Landauer, 
36 Nebr., 642; Woolsey v. Chicago, B. & Q. R. Co., 39 
Nebr., 798; Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 
143; 1an Ettem v. Edwards, 48 Nebr., 25; Union Stock 
Yards Co. v. Conoyer, 38 Nebr., 488; McKinney v. Hop
wood, 46 Nebr., 871; Hargrave v. Home Fire Ins. Co., 
43 Nebr., 271; Barr v. Birkner, 44 Nebr., 197.  

It is an elementary proposition governing pleadings that 
the specific act relied upon as constituting a waiver must 
be pleaded by the person who seeks to take advantage 
thereof, and no general allegation of a general custom will 
admit proof of a particular act relied upon, unless thus 
pleaded. Anders v. Life Ins. Clearing Co., 62 Nebr., 585.  

Where, as in this case, the suspension attaches by opera
tion of law upon an event named, and a member dies be
fore the suspension has been set aside, in conformity with 
the rules of the order, there can be no recovery upon the 
benefit certificate. Carlson v. Supreme Council, 115 Cal., 
466, 47 Pae. Rep., 375; Grand Lodge v. King, 10 Ind. App., 
639, 38 N. E. Rep., 352; Rice v. Grand Lodge, 92 Ia., 417, 
60 N. W. Rep., 726; Wells v. Independent Order, 25 Cana
dian Law Journal, n. S., 209; Grand Lodge v. Jesse, 50 
Ill. App., 101.  

In Sovereign Camnp Woodmes of the World v. Roths
child, 40 S. W. Rep., 553, the court of civil appeals of 

* See Cobbey, Annotated Code, note.
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Texas says, with respect to a similar provision in a frater
nal law or edict (p. 557) : 

The laws do not invest the clerk of a camp with author
ity to reinstate a suspended member. His reinstatement 
depends upon, and arises from, payment by the suspended 
member to the clerk of all arrearages within the period of 
three months. The assured must be held to have known 
that the clerk had no authority to reinstate him to the 
benefits of the order, and that this reinstatement was de
pendent upon his own compliance with the conditions 
made essential by the laws of the order. Having this 
knowledge, he could not have been misled by the act of the 
clerk, and there is no ground upon which the claim of 
estoppel can rest. Had the clerk of the camp expressly 
agreed to reinstate the suspended member, without a com
pliance with the conditions require(] by the laws of the 
order, having no authority to reinstate suspended mem
bers, and the assured being held to have knowledge of this 
fact, it is not believed that such conduct would estop a 
mutual benefit order, such as the appellant. Bacon, Bene
fit Societies, 426.  

It can not be doubted that there was a complete sus
pension within the meaning of the laws governing the 
association. A compliance with said conditions (payments 
of arrearages, new medical certificate and re-election) 
was necessary, for such is the plain provision of the law.  
McDonald v. Supreme Cown cil, 78 Cal., 49; Equitable 
Life Assurance Society v. McElroy, 83 Fed. Rep., 631, 28 C.  
C. A., 365; IHydel v. Mutual Reserve, etc., Asin, 98 Fed.  
Rep., 200-204; Hartford Ins. Co. v. Small, 66 Fed. Rep., 
490; Insurance Co. v. Statham, 93 U. S., 24-30; Klein v.  
Ins. Co., 104 U. S., 88-91; Thompson v. Insurance Co., 104 
U. S., 252-258; McMahon v. Maccabees, 151 Mo., 522-537.  

Officers of a mutual benefit insurance company have no 
authority to waive by-laws and provisions adopted by the 
members for their mutual protection. Mulrey v. Shaw
mut Ins. Co.. 81 Am. Dec. [Mass.], 689; Baxter v. Chelsea 
Ins. Co., 79 Am. Dec. [Mass.], 730; Lyon. v. Supreme As-
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sembly, 26 N. E. Rep. [Mass.], 236; Westchester Ins. Co.  
v. Earle, 33 Mich., 143; Sparks v. Dispatch Trans. Co., 24 
Am. St. Rep. [Mo.], 35; Ceeder v. Loud, 24 Am. St. Rep.  
[Mich.], 134; Sherman v. Swigart, 19 Am. St. Rep. [Kan.], 
137; Bacon, Benefit Societies, secs. 151, 426; Pledger v.  
Sovereign Camp, 42 S. W. Rep. [Tex.], 653; Brewer v.  
Chelsea Firc Ins. Co., 14 Gray [Mass.], 203; Burbank v.  
Boston, 11 N. E. Rep. [Mass.], 691; McCoy v. Roman 
Catholic Mutual Ins. Co., 152 Mass., 272; Busby v. N. A.  
Life Ins. Co., 17 Am. Rep., 634; Union Mutual Life Ins.  
Co. v. MclWilleu, 24 Ohio St., 67; Home Fire v. Garbacz, 48 
Nebr., 827; Borgraefe v. Knights of Honor, 26 Mo. App., 
218; Bouton v. American Mutual Life Ins. Co., 25 Conn., 
542; Illinois Masons' Benevolent Society v. Baldwin, 86 
Ill., 479; Joyce, Insurance, see. 1382, p. 1455; Wiggin v.  
Knights of Pythias, 31 Fed. Rep., 122; Manson -v. Grand 
Lodge, 30 Minn., 509.  

J. H. Grosvenor, John A. Whitmore and D. A. Scovill, 
contra: 

This question is so firmly settled by all courts and em
phasized by a recent decision of this court (Modern Wood& 
men v. Coleman, 64 Nebr., 162, in which Commissioner 
AMES, speaking for the court, says, at page 642: "Notwith
standing the cunningly devised by-la.ws and stipulations 
of beneficiary associations like the plaintiff in error, the 
clerks of the local camps are, in the matter of collecting 
and remitting assessments and the waiver of forfeitures, 
the agents of the societies, and not of the local camps or of 
its members"), that it seems almost useless to cumber a 
brief or weary a court with argument or citation of au
thorities.  

And yet we deem it best to cite a few of the leading cases 
on this point, without comment thereon: Supreme Lodge 
v. Withers, 20 Sup. Ct. Rep., 611, 177 U. S., 260; 
Modern Woodmen v. Tenis, 111 Fed. Rep., 113; Supreme 
Tribe Ben Hur v. Hall, 56 N. E. Rep. [Ind.], 780; Cover-
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dale v. Royal A.rcanun, 61 N. E. Rep. [Ill.], 915; Supremie 

Lodge Knights of Honor v. Davis, 26 Colo., 252.  

DAY, C.  

Daniel A. and Elizabeth P. Scovill brought this action 
in the district court for Hamilton county against the Royal 
Highlanders to recover upon a benefit certificate issued by 
the defendant to Olive M. Scovill, in which the plaintiffs 
were named as beneficiaries. The trial court instructed 
the jury to return a'verdict in favor of the plaintiffs, upon 
which judgment was rendered, to review which, the de
fendant has brought error to this court.  

The defendant is a mutual fraternal association or
ganized under the laws of this state, with its principal 
place of business or head office in the city of Aurora, Ne
braska. Like most of the mutual fraternal insurance as
sociations, the defendant organization is founded upon the 
lodge system; having a supreme or executive castle, with 
subordinate lodges, located at different places throughout 
the country. In addition to the fraternal, benevolent and 
social features which the association inculcates, it also 
undertakes, under certain conditions, to provide indemnity 
in case of disability or death of its members. One of the 
subordinate or tributary castles is located at Aurora, 
which is known as Helen Castle, No. 68, of the Royal High
landers. Olive M. Scovill, previous to her marriage to 
George H. Decker, became a member of this tributary 
castle, and on January 26, 1899, there was issued to her 
by the defendant a benefit certificate whereby the defend
ant agreed in case of her death to pay a certain sum to the 
beneficiaries named in the certificate. The certificate pro
vided that in case of death occurring after one or before 
two years from the date of the certificate, the sum of $500 
should be paid to the beneficiaries. The certificate also 
contained a condition as follows: "The payment of all or 
any part of this certificate is conditioned under the pro
visions that the owner thereof shall have in every par
ticular complied with the edicts, rules and regulations
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governing the membership of this fraternity now in force, 
or that may hereafter become a part of the same. * * * 
Both the edicts and the application are made a part of this 
certificate." The rules and edicts of the supreme castle, 
among other things, provided for the payment by its mem
bers of certain assessments or fixed quarterly dues, which 
sums were to be paid by the member to the secretary of the 
tributary castle of which he was a member within a given 
period, and provided that "any member failing to pay the 
same within the time in which it is due shall stand sus
pended from all the benefits of the fraternity." The in
sured did not pay the assessment levied against her for the 
month of May, and which under the rules of the association 
became due and payable on or before June 1, and for such 
failure she was duly suspended, and on June 13 notice of 
her suspension was given, which notice was received by her 
upon the following day. After becoming a member of 
Helen Castle, No. 68, the insured removed to Omaha and 
was residing there at the time of her death. On June 18 
or 19, she was taken ill with premature child-birth, ne
cessitating a severe operation on the 19th. On the 20th, 
the attending physician detected septic symptoms, which 
continued to grow worse and at 6:30 o'clock p. in., on 
June 21, the insured died. At 3 o'clock on the afternoon 
of her death the attending physician called up by tele
phone D. A. Scovill, one of the beneficiaries, and informed 
him of the serious illness of his daughter, and suggested 
that if she had any insurance he ought to look after 
the payment of her premium. On the afternoon of June 
21, Mr. Scovill called at the head office of the Royal High
landers and inquired the amount necessary to be paid to 

reinstate the insured, and was informed that all matters 
of payment of assessments and dues should be made 

through the secretary of the tributary castle, and directed 
him to call upon Mrs. Glover, the secretary of Helen 

Castle, No. 68. Mrs. Glover resided some distance from 
the business portion of the city, and as a matter of conven
ience for the members of the castle, she left her books and
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receipts at her husband's store, where assessments could 
be paid. Although not specially authorized to do so by the 
action of the lodge, Mr. Glover, in the absence of his wife, 
received payments made by any of the members, and issued 
receipts to them therefor in the name of his wife, as secre
tary of the castle. Ir. Scovill called at the store, and not 
finding Mrs. Glover, asked Ir. Glover the amount neces
sary to be paid to reinstate his daughter. Mr. Glover ex
amined the books and informed Mr. Scovill that the assess
ments and quarterly dues amounted to $1.30, which Mr.  
Scovill then paid; and thereupon Mr. Glover, in the name 
of his wife, as secretary of the castle, issued a receipt to 
Olive M. Scovill, showing payment of assessments for May 
and June, and the quarterly dues payable June 3, and de
livered a receipt to Mr. Scovill. There is a conflict in the 
testimony as to whether MIr. Scovill made the payment be
fore or after he received the telephone message from the 
physician. At all events he did not indicate to Mr. Glover 
any knowledge or information lie may haVe had respecting 
the condition of his daughter's health, and no inquiry was 
made by Mr. Glover as to the health of the insured.  

In the view we have taken of the case, the question as to 
Mr. Scovill's knowledge of the condition of his daughter's 
health seems entirely immaterial. In making the payment 
he acted as the agent of the insured, and his knowledge of 
her condition does not seem to us to have any special bear
ing upon her right to be reinstated. Her right to become 
reinstated depends upon the edicts and regulations of the 
supreme castle. One of the edicts provides that "any 
member suspended for non-payment of monthly payments 
or dues may be reinstated, if in good health and not en
gaged in any of the prohibited occupations, by the pay
ment of all arrearages of every kind within 60 days of sus
pension." It would seem, therefore, that the right of the 
insured to become reinstated depended upon two condi
tions: First, she must have been in good health at the 
time; and second, the payment of all arrearages within 
the time limited. By the plain and clear meaning of the
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edict, the good health of the member at the time of the pay
ment must exist, as a condition precedent to the right of 
reinstatement. When the insured tendered the amount of 
the assessments due, she impliedly, at least, represented 
that the conditions existed upon which she had the right 
to be reinstated, viz., that she was in good health. The 

evidence is clear and undisputed that at the time of the 

payment of the assessments the insured was hopelessly ill 

and dying, and lived but a few hours thereafter.  
It is insisted, however, by the plaintiffs, that the accept

ance of the assessments by 'Mr. Glover was a waiver of the 

condition of good health. We can not agree with this con
tention. The members of a mutual benefit association are 
conclusively presumed to know its rules and regulations, 
and the assured, therefore, must have known that her good 
health was a condition precedent to her right t6 reinstate
ment. She was not acting, therefore, in good faith to the 
lodge, in tendering the payment of her dues, in view of the 

condition of her health. This fact alone, in our opinion, 
would be sufficient to defeat her right of recovery. We 
do not doubt the general rule that the provisions in a 
policy of insurance which are made for the benefit of the 
company can be waived by the company, but such condi
tions can be waived only by officers of the company having 
authority to do so. Granting that Mr. Glover had the 
rights of the secretary of the lodge, it nowhere appears that 
he had authority to waive any of the provisions of a con
tract entered into between a member and the supreme 
lodge. In the case of Field v. National Council,* the rule 
is announced which we think the correct one to apply to 
mutual fraternal insurance companies, where the whole 
scheme is founded upon mutuality and good faith of its 
members. In that case Borgraefe v. Supreme Lodge, 22 
Mo. App., 127, is cited with approval, in which it is said: 
"The subordinate lodges are no doubt the agents of the 
supreme lodge in dealings with the members for many pur
poses, and in those cases where the subordinate lodges act 

* 64 Nebr., 226.
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through their ministerial officers, and where the latter act 
in conformity with the rules governing the lodges and the 
order, these officers may become pro hac vice the agents of 
the subordinate lodges. But it is not shown to us that 
these officers are anywhere endowed with the power to set 
aside the rules of the order, or that the subordinate lodges 
are endowed wi*th such a faculty. On the other hand, it is 
perceived by the provisions of the laws of the order above 
quoted, that no grand lodge has power even to alter or 
amend the laws governing the subordinate lodges. The 
doctrine of waiver, which is often appealed to to prevent 
forfeitures in the case of policies of insurance, has no ap
plication to the forfeitures of memberships in these or
ders. The laws and rules governing the different branches 
of such an order, are in the nature of contracts among all 
the members, and, considering the wide-spread extent of 
these organizations, and the very great extent to which 
these schemes of benevolence have taken the place of life 
insurance, especially among the working classes, it is 
highly important as a principle of public policy that, in 
cases of this kind, their rules and regulations should be 
substantially upheld by the judicial courts." State v.  
Temperance Benevolent Ass'n, 42 Mo. App., 485; Karcher 
v. Supreme Lodge, 137 Mass., 368; Hall v. Supreme Lodge, 
24 Fed. Rep., 450; Rood v. Railway Passenger & Freight 
Conductors' Ass'n, 31 Fed. Rep., 62.  

We think, under the facts proved, the court should have 
directed a verdict for the defendant. We therefore recom
mend that the judgment of the district court be reversed, 
and the cause remanded for further proceedings according 
to law.  

HASTINGS and KIRKPATRICK, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.
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RYNARD E. W. SPARGUR ET AL. V. J. H. PRLENTISS ET AL.  

FILED NOVEMBER 6, 1902. No. 11,921.  

Commissioner's opinion, Department No. 1.  

1. Appeal: AMENDMENT oF PETITION: PRAYER: JURISDICTION. Where 
an action for the recovery of money is brought in the county 
court, and taken by appeal to the district court, the petition 
can not be there amended so as to increase the amount 
prayed for beyond the jurisdiction of the county court.  

2. Error: BILL OF EXCEPTIONS: PRESUMPTION: SUFFICIENT EVIDENCE.  
Error must affirmatively appear, and in the absence of a bill 
of exceptions, the presumption is that the judgment is sus
tained by sufficient evidence.  

3. -: -: -: -: RES JUDICATA. Where an answer 
in an equity suit to modify a judgment pleads former adjudi
cation, and the plaintiff puts such plea in issue by a denial, 
in the absence of a bill of exceptions, it will be presumed 
that the action of the trial court in not sustaining the plea 
is supported by sufficient evidence.  

ERRoi from the district court for Dawes county. Tried 
below before WESTOVER, J. Affirmed.  

Allen G. Fisher and Halleck F. Rose, for plaintiffs in 
error.  

Montgomery & Hall, contra.  

KIRKPATRICK, C.  

This is a suit in equity brought in the district court for 
Dawes county by John H. Prentiss and others (who were 
at the date of the commencement of the suit a corporation 
organized in Chicago, Illinois, under the name of Charles 
P. Kellogg & Company) against Rynard E. W. Spargur, 
George W. Fisher and Allen G. Fisher, to procure the 
cancelation of a judgment theretofore rendered in Dawes 
county. It is disclosed by the petition that in January, 
1891, plaintiff in error Spargur was engaged in the mer
cantile business in Chadron, Dawes county; that at that
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time he was indebted to Charles P. Kellogg & Co., in the 
sum of $335.67. About that time Kellogg & Co., ascer
tained that Spargur had executed chattel mortgages upon 
his stock of goods in the sum of $21,000, and thereupon 
they telegraphed to an attorney located at Chadron to 
institute suit on their account, which he did in the county 
court, and procured an order of attachment to be issued, 
which, however, was never served. The attorney tele
graphed to defendants in error to furnish an attachment 
bond, and they promitly notified him that they would not 
furnish the bond, and directed him immediately to dismiss 
his attachment, which he did. Soon thereafter Sparger 
filed a counter-claim in the county court, claiming dam
ages in the sum of $400 against Charles P. Kellogg & Co.  
on account of goods sold him, which he claimed were not of 
the quality and value agreed upon. Trial was had in the 
county court, which resulted in a judgment being entered 
in favor of Charles P. Kellogg & Co., and against Spargur 
in the sum of $166.70; the amount due them having been 
reduced to that amount on account of the counter-claim 
of Spargur. From this judgment plaintiffs appealed to the 
district court, where issues were made up apparently of the 
same character as those in the county court. About this 
time the attorney who represented Charles P. Kellogg & 
Co. in the county court was elected district judge of the 
district, and was thus disqualified to try the cause. The 
cause seems to have stood upon the docket and to have 
been passed from time to time until the March term of 
1897, after which it was dropped from the trial and bar 
docket. In the meantime another judge had been elected 
to succeed Judge Bartow, who was counsel for defendants 
in error; and he, as well as other counsel selected by him 
to look after the interests of defendants in error, had re
moved from the state. It is further disclosed that at the 
March term of the district court in f898, Allen G. Fisher, 
attorney for Spargur, who in the meantime had also left 
the state, procured the cause to be again entered upon the 
docket, and thereafter substituted what were claimed to
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be copies of the pleadings, all of which was done by leave 

of court, but without notice to defendants in error, and 

apparently at an adjourned sitting of the same term, and 

on July 20, 1898, on his own testimony, procured to be 

entered by the district court against the individual mem

bers of the firm of Charles P. Kellogg & Co., a judgment 

in the sum of $8,735.70, and on the same day filed an at

torney's lien for the full amount. The items in the answer 

and counter-claim of Spargur upon which the judgment 

was procured are as follows: For damages for failure to 

credit certain amounts, $23.70; overcharge on goods, $800; 

damages for delay, $500; damages for attachment, $10,

000; total, $11,323.70. It is further disclosed by the peti

tion that after the entry of the judgment in the county 

court, and before the cause was tried in the district court, 
William H. Kellogg, a member of the firm, and one of the 

parties against whom the judgment was rendered, died.  

This fact was not brought to the attention of the district 

court, and no proceedings were had to revive the action.  

As disclosed by the petition, Charles P. Kellogg & Co. had 

no knowledge of any of these proceedings taken in 1898, nor 

until June, 1899, when a transcript of the judgment was 

sent to Chicago, and placed in the hands of attorneys for 

collection. Defendants in error thereupon instituted this 

suit in equity by the filing of their petition, making R. E.  

W. Spargur, George W. Fisher, an assignee of the judg

ment, and Allen G-. Fisher, attorney for Spargur, who 

had filed the attorney's lien, defendants. An answer was 

filed by plaintiffs in error, to which for reply was filed by 

defendants in error a general deniil. The cause was 

tried to the district court, the trial on the 1st day of 

March, 1900, resulting in findings and a decree reducing 

the amount of the judgment which had been entered in 

favor of Spargur and against defendants in error to the 

sum of $1,000. From fhis judgment plaintiffs in error 

Spargur and Fisher bring the cause to this court for re

view. The bill of exceptions by which the evidence taken 

in the case and heard by the trial <ourt was preserved has
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been suppressed by order of this court, so that the only 
question involved is whether the judgment conforms to 
the pleadings, and is sustained by the findings of the trial 
court. The material findings of the trial court are as fol
lows: 

"8. That said judgment rendered by said court was 
rendered upon a counter-claim filed in said court by said 
defendant Spargur, and that said counter-claim and judg
ment was for a greater sum than that filed by him in the 
county court.  

"10. The court finds that the defendant herein, R. E. W.  
Spargur, and Allen G. Fisher, acted in good faith in pro
curing said judgment.  

"12. The court finds that plaintiffs herein were grossly 
negligent in the prosecution of their action against Spar
gur, in the district court, and in abandoning said action 
therein, and that they are not entitled to any relief in this 
action except upon the question of jurisdiction.  

"13. The court finds that as a matter of law in this case, 
and from all the evidence and circumstances proved 
therein, that the district court of Dawes county had juris
diction in said cause and authority to render judgment 
therein for the sum of $1,000; and the court further finds 
that as to the matters and claims in excess of the jurisdic
tion of said county court the district court had no greater 
jurisdiction than the county court from which said action 
was appealed.  

"14. The court finds that said judgment should be modi
fied and reduced, so that the amount of said judgment 
should be for $1,000, instead of a judgment for the sum of 
$8,733.70.  

"16. The court further finds from the evidence that the 
attention of the district court was not called to the ques
tion of jurisdiction at the trial of said cause in said court, 
and that said question was not passed upon or decided by 
said court." 

This presents for determination the single question 
whether the trial court erred in its conclusion that the 

21
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district court had no jurisdiction to enter judgment on 
the counter-claim of Spargur in an amount in excess of 
the jurisdiction of the county court from which the cause 
had been appealed. The question at issue seems to have 
been settled by this court adversely to the contention of 
plaintiffs in error. In Union P. R. Co. v. Ogilvy, 18 Nebr., 
638, it was said: "Where an action was brought in the 

county court to recover $990, and on appeal to the district 
court the petition was amended to claim $1,380, and judg
ment rendered for that sum, held that the petition could 
not be amended to claim more than $1,000, and accrued 
interest, being the limit of the civil jurisdiction of the 
county court." The ruling in that case has been quoted 
with approval by this court in Fuller v. Schroeder, 20 
Nebr., 631; Sell., c. Haggard & Co., 21 Nebr., 357; Plano 
Mfg. Co. v. Nordstromn, 63 Nebr., 123; Bates v. Stanley, 51 
Nebr., 252. In this case, plaintiff in error Spargur, in his 

counter-claim in the county court, claimed judgment for 
$400 on account of goods furnished which were inferior in 
quality and of less value than those purchased. In his 
counter-claimt in the district court he incorporated two or 
three other causes of action not sued upon in the county 

court. It is the settled rule in this state that the cause in 
the appellate court must be tried upon the same issues 

presented in the court from which it was appealed. Levi 

c. Fred, 38 Nebr., 564; Western Cornice & Mfg. Vorks v.  

Heyer, 55 Nebr., 440; O'Leary v. Iskey, 12 Nebr., 136.  
While it is true, as contended by plaintiffs in error, that 

the proper practice would require the party complaining 

to move to strike from the pleadings in the appellate court 

the new cause of action interposed, and that if no such ob

jection is seasonably taken, the party will be deemed to 

have waived his objection, yet this rule has no application 

to amendments in an action for the recovery of money in

creasing the amount claimed so as to exceed the jurisdic

tion of the court from which the appeal is taken. We are 

also of the opinion that a party can not be said to have 

waived an objection to the introduction of a new cause of
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action in the appellate court when he was absent from the 
trial, and had no knowledge that the proceedings were 
being had. In the case at bar the trial court found that 
the fact that the action was brought on appeal from the 
county court was not brought to the attention of the dis
trict court. This was in effect a fraud upon the court, 
from the effect of which a court of equity has power to 
grant relief. Our attention is directed by counsel for 
plaintiffs in error to Deck v. Smtith, 12 Nebr., 389, and 
Bates v. Stanley, supra, which, it is contended, support a 
doctrine contrary to the conclusion we have reached. The 
cases referred to are replevin actions, and are so plainly 
distinguished from the case at bar and the cases cited to 
support the conclusion herein announced that considera
tion of them is not required.  

Among other things contained in the answer filed by 
Spargur and Fisher in this case, it was pleaded that de
fendants in error had filed a motion in the district court 
for Dawes county to vacate and set aside the judgment at 
law for irregularity in obtaining it, and that said motion 
set up the same matters in support thereof that are now 
pleaded in the petition in this suit; and it is urged that as 
to this plea in their answer no reply was filed, and it must 
therefore be taken as confessed, so that the ruling in that 
proceeding must be held to be an adjudication of the issue 
presented herein. Counsel seem to be in error in this con
tention. It is disclosed by the record that to the answer 
pleading former adjudication a general denial was filed, 
and as the evidence is not here for examination, it must be 
presmtied that the trial court correctly found against 
plaintiffs in error upon this plea. From the pleadings and 
findings of the trial court in this action it is apparent that 
the trial court would have been justified in reducing the 
judgment which plaintiffs in error procured in the law 
action to an extent much greater than was done, and it 
clearly appears that plaintiffs in error have no just ground 
of complaint against the action of the trial court.
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The judgment of the trial court is right, and it is there
fore recommended that the same be affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.  

COUNTY OF LINCOLN.  

FILED NOVEMBER 6, 1902. No. 12,165.  

Commissioner's opinion, Department No. 2.  

1. Levy: LIMITATION: BRIDGE TAx. Where a county board has levied 
the full amount of tax allowed by law for a county general 
fund, and also designedly levies a larger amount of bridge 
tax than is necessary for use in that fund, and immediately 
transfers a large part thereof to said general fund, the tax 
so unnecessarily levied and transferred, is levied for an illegal 
and unauthorized purpose, and is void.  

2. Payment Under Protest: ACTION AT LAW. Such tax, having been 
paid under protest, may be recovered back in an action at law.  

3. Petition: DEMURRER. Petition examined, and held sufficient to 
resist a general demurrer.  

ERROR from the district court for Lincoln county. Tried 
below before GnIMES, J. Reversed.  

.T. W. Deweese and Frank E. Bishop, for plaintiff in 

J. G. Beeler, County Attorney, contra.  

BARNES, C.  

The plaintiff commenced this action in the district court 
for Lincoln county to recover of the defendant certain 
illegal taxes which it had theretofore paid defendant under 
protest. The petition contained two causes of action. A 
general demurrer was filed to the second cause of action,
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and was sustained. The plaintiff duly excepted thereto, 

elected to stand upon its petition, refused to further plead, 

and thereupon the court rendered a judgment of dismissal 

as to said second cause of action, with costs, and the plain

tiff prosecuted error to this court. It is contended by the 

plaintiff that the tax so paid under protest, and set forth 

and described in its petition, was levied and assessed for 

an illegal and unauthorized purpose; that it had taken 

the proper steps to recover the same from the defendant; 

and that the court erred in sustaining the general demur

rer to its petition and in dismissing its second cause of 

action.  
1. Was the tax in question levied for an illegal and un

authorized purpose? For the second cause of action it was 

alleged in the petition that for th year 1897 the defendant 

county levied a tax of nine mills for general fund pur
poses, and two mills for a bridge fund, on the property of 

the plaintiff, which bridge-fund tax amounted to the sum 

of $312.14. It was further alleged that said levy of two 

mills for bridge purposes was unauthorized by law; that 

it was far in excess of the amount necessary, or likely to 

be needed for the maintenance of the bridges of the said 

county, and for any purpose for which 'said tax might be 

levied; that at the time of making said levy and collecting 

said taxes the bridge fund of the county should have been 

well supplied, and there should have been on hand in said 

fund large sums of money, such as would not require any 

levy for said year for that fund; and said levy was made 

for said fund when, if the funds properly belonging thereto 

had been maintained and preserved therein, no levy for 

bridge purposes would have been necessary for that year; 

and that said tax was levied fraudulently, unnecessarily 

and unlawfully, in order that said bridge fund might be 

unduly and excessively enlarged, and increased, for the 

sole purpose of transferring the surplus arising therefrom 

to the general fund of said county, and thereby to increase 

the said general fund above the legal limit, and above the 

amount that could be produced in said fund by taxation at
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the legal rate of nine mills on the dollar valuation. It was 
also alleged that the said levy of two mills for bridge pur
poses for the year 1897 was one of a series of excessive and 
illegal levies for said fund which had been made above 
the amount necessary for each of the said years, in order 
that a large excess might be on hand to be turned over to 
the general fund; that for each of the years, in the series, 
nine mills had been levied for the general fund; that for the 
year 1894, .$11,000 was levied for the so-called bridge fund, 
of which $7,000 was transferred into the general fund; that 
for the year 1895,$11,000 was levied for the so-called bridge 
fund, of which $4,000 was transferred to the general fund; 
that for the year 1896, $12,000 was levied for the so-called 
bridge fund, and $3,250 thereof was transferred to the 
general fund; that for the year 1897, $10,000 was, levied for 
the so-called bridge fund; and that on February 27, 1897, 
after the estimate therefor had been made, and even before 
the said tax had been levied, $1,850 of the said proposed 
fund was, by an order of the board of commissioners, trans
ferred from the said proposed bridge fund to the general 
fund of said county for the said year; that said taxes were 
excessive and above the amount necessary to meet the ordi
nary or probable expense chargeable against the bridge 
fund; that the levy and collection of the fund so greatly in 
excess of the amount needed for the reasonable expense 
of the bridge fund, and the transfer of the same to the 
general fund of the said county, for which there had al
ready been made in each of the said years a levy of nine 
mills on the dollar valuation, was made for the purpose 
of evading the legal limit of nine mills on the dollar 
valuation for the general fund, and of collecting from the 
taxpayers of said coiunty, and the plaintiff herein, a sum 
larger than by law was permitted for each of the said 
years, and especially for the year 1897, and was a fraud 
upon the plaintiff and the other, taxpayers of the said 
county; that if the amounts levied for said bridge fund 
had been preserved, and kept in such fund, no taxes for 
said fund would have been necessary for the year 1897,
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and that the levy for the excessive amount, and the trans
fer thereof unlawfully to the said general fund, rendered 
said tax of $312.14 for said bridge fund, upon the property 
of the plaintiff, excessive, illegal, null and void. It was 
further alleged in the petition that the plaintiff had paid 
the said illegal taxes under protest, and a copy of the pro

test was duly attached to the petition, and made a part 

thereof by exhibit. It was further alleged that a demand 

for the repayment of the said taxes so levied for an illegal 
and unauthorized purpose, and so paid under protest, had 

been made within the time provided by law, of and from 

the treasurer of the said defendant county, which demand 
for repayment was refused; and a copy of the said demand 

was also attached to the petition and made a part thereof 

as an exhibit thereto. The plaintiff prayed for a judg
nient against the defendant for the amount of the taxes so 

levied for such illegal and unauthorized purpose, and so 

paid under protest, to wit, the sum of $312.14, together 

with interest thereon from the date of payment at the rate 

of seven per cent. per annum.  
In the case of Chicago, B. & Q. H. Co. v. Nemaha 

County, 50 Nebr., 393, it was held that the taxes levied by a 

county in excess of the maximum rate fixed by the con

stitution were levied for an illegal and unauthorized pur
pose, within the meaning of section 144 of article 1, chap
ter 77 of the Compiled Statutes. See, also, Chase County 

v. Chicago, B. & Q. R. Co., 58 Nebr., 274.  
In the case of Union P. R. Co. v. Dawson County, 12 

Nebr., 254, 257, the court said: "The limitation upon the 
rate of taxation is for the protection of taxpayers, and to 
secure economy in the expenditure of public moneys. It 
is the evident intention of the law that only the amount 
required in any particular fund in one year shall be levied, 
and no more. If the law limits the levy for the ordinary 
county revenue to ten mills on the dollar valuation, no 
greater sum can be raised for that purpose by levying 
more than is required for a sinking fund, or any other tax, 
and then transferring the surplus to the general fund. If
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the law could thus be evaded it would afford no protec
tion to the* taxpayers whatever." Speaking further of the 
transfer of a portion of the sinking fund to the general 
fund, in the same case, the court said: "The act of 1877* 
merely authorizes the transfer of such portion of the sink
ing fund as is 'no longer required for the purposes for 
which the same was levied.' When will such funds be no 
longer required for the purposes for which they are levied? 
Evidently when the debt is paid in full, and not before.  
That is, if a surplus remains in the treasury after the debt 
is paid in full, it may be transferred to the general fund.  
But until such time the sinking fund tax must all be ap
plied to the purposes for which it was raised, and a tax
payer may compel its application to that purpose." 

In the case of Grand Islalnd & W. C. R. Co. v. Davwes 
County, 62 Nebr., 44, the court held that "when county 
commissioners have made a levy of nine mills for general 
fund purposes, they have no further power to levy an ad
ditional tax for payment of outstanding warrants previ
ously issued against the general fund in excess of the stat
utory limit, unless authorized by a vote of the people." 
It was further said: "It will be noted that by the terms of 
the statutet above quoted, the county authorities are 
limited to a levy of nine mills for general fund purposes.  
This being the basis of their power to act, they must, in the 
exercise of it, keep within the limit granted, both as af
fects the amount of the levy and the purpose specified.  
The restriction of a levy of nine mills for general fund pur
poses, is imanifestly for the purpose of compelling the com
missioners to administer the affairs of the county with 
economy and to prevent the municipal subdivisions of the 
state from becoming burdened with debts to be paid by tax
payers. * * * If the commissioners had made a levy of 
twelve mills for the general fund for the year 1896, we 
think all would concede that the levy would be void to the 
extent of the excess of the amount authorized by the law 

* Session Laws, 1877, page 214.  

t Compiled Statutes, ch. 77, art. 1, sec. 77.
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for that purpose; and yet that is the effect of the levy of 

nine mills for general fund purposes, and three mills for 

old outstanding warrants in the case under consideration.  
If such a transaction were permitted to stand, it would be 
to accomplish by indirection that which the law prohibits 
to be done directly." 

In the case of Union P. R. Co. v. Cheyenne County. 64 
Nebr., 777, 779, the court uses the following language: 
"From a careful examination of the statute we are con

strained to say that the action of the board of county com
missioners in transferring the unexpended balance re
maining in the bridge fund to the general fund was 
unauthorized and illegal. The statute providing for 
the transfer of an unexpended balance remaining in 
a fund to the county general fund, probably has no 

application to balances remaining in funds for which, 
under the statute, a levy is required each year. There 

is no county in the state which is not required to 
make expenditures for the erection and repair of bridges 
each year, and under the statute a levy is required to be 
made for such purpo.se within the limit of four mills for 
whatever amount is necessary to meet the expenditures for 
such year. To permit the county to make a levy for the 
bridge fund in excess of the amount required for the year 
in which the levy is made, with the purpose in view of 
transferring the balance to the general fund, would be to 
permit it, by indirection, to accomplish what, by statute, it 
is prohibited from doing directly." 

Section 77 of the revenue law provides that the county 
board shall levy the necessary taxes for the current year.  
Thus the law which gives the board power to tax, limits 

such power to the actual necessities of the county therefor.  
It must be conceded that the county authorities would be 

unable to levy a tax which would produce the exact amount 
of revenue necessary to meet the needs *of any particular 
fund, on account of the uncertainty of collections, but they 

can determine such amount to a reasonable certainty. In 
making estimates and in levying taxes they should be given
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reasonable latitude, but when, as in this case, it is alleged 
that the board made an estimate of a large amount of tax 
for a bridge fund, and before such tax was even levied, 
transferred a large part of it to the general fund, for which 
the full amount of tax authorized by law had been esti
mated, and was proposed to be levied, it can scarcely be 
contended that the proposed bridge-fund tax was necessary, 
or that it was not levied for an illegal and unauthorized 
purpose. It will be observed that it is alleged in the peti
tion, in the case at bar, that the defendant, through its 
proper officers, levied the tax in question under the name of 
a "bridge fund"; that no such levy was necessary; that 
the levy was made fraudulently and for the illegal pur
pose of transferring the proposed tax to the general fund, 
and to thus increase the amount of said fund beyond what 
could be realized by a levy of nine mills, which is the legal 
limit therefor. The demurrer to the petition admits these 
facts. Hence we say that the tax was levied for an illegal 
and unauthorized purpose, and was illegal and void.  

2. Can such a tax, having been paid under protest and 
its repayment demanded from the treasurer according to 
the provisions of section 144, article 1, chapter 77 of the 
Compiled Statutes, be recovered in an action at law? This 
court has held in the case of Chicago, B. & Q. R. Co. v. Ne
ma.h4 County, supra., that a suit at law may be maintained 
to recover such taxes. Tfhis case was followed and approved 
in the case of Chase County v. Chicago, B. & Q. R. Co..  
supra. Again, in the case of Dakota County v. Chicago.  
St. P., M. & 0. R. Co., 63 Nebr., 405, this court held that 
taxes levied in excess of the constitutional limit are for an 
illegal and unauthorized purpose, and are void; that one 
paying taxes in excess of such constitutional limit may 
recover such excess in an action at law, although such 
taxes were not paid under protest. It is true that it was 
held in Union P. R. Co. v. Cheyenne County, 64 Nebr., 777, 
under the facts existing in that case, that an injunction 
would not lie to restrain the collection of the tax com
plained of; and it is possible that the district court sus-
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tained the demurrer in this case because of something 
found in that opinion. There is nothing, however, in that 

case which is in conflict with the rule, firmly established in 

this state, that where taxes are levied for an illegal and un
authorized purpose, and are paid under protest they may 

be recovered back in an action at law. In fact we know of 

no case where this court has held that such an action could 

not be maintained. The taxes described in the plaintiff's 

petition being illegal and void, and levied for an unau

thorized purpose, it follows that the same may be re

covered in an action at law. It appears from the petition 

that the plaintiff took all the proper and necessary steps 

to recover back the tax in question from the defendant at 

the time and after it was paid.  
All these facts being admitted by the demurrer, we are 

constrained to hold that the petition states a cause of 

action, and the demurrer should have been overruled. It 

follows that the court erred in sustaining the defendant's 
demurrer to the plaintiff's petition, and in dismissing the 
second cause of action.  

We therefore recommend that the judgment of the dis

trict court be reversed, and the cause remanded for further 
proceedings.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is reversed, and 

the cause remanded for further proceedings.

REVERSED AND REMANDED.
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B. LINCOLN BENEDICT, EXECUTOR, APPELLANT, V. T. L. V.  
LAND & CATTLE COMPANY ET AL, APPELLEES.  

FILED NOVEMBER 6, 1902. No. 12,232.  

Commissioner's opinion, Department No. 2.  

1. Constructive Notice. Constructive notice can not be imputed from 
the recording of a document which the statute does not recog
nize as an instrument that should be recorded.  

* 

2. . Instruments, to impart constructive notice, must be 
recorded in their true character.  

3. Garnishment: LIEN. In a garnishment proceeding, plaintiff does 
not acquire a clear and full lien upon the specific property 
in the possession of the garnishee, but acquires only such a 
lien as gives him the right to hold the garnishee personally 
liable for the property or its value.  

4. Evidence. Evidence examined, and held sufficient to sustain the 
judgment of the trial court on the separate answers of the 
defendants Bake, Valentine and Conway.  

5. - . Evidence examined, and held not sufficient to warrant 
the judgment of the trial court in discharging the defendants 
Riley, Carpenter and Tierney Bros. from an accounting.  

APPEAL from the district court for Logan county. Action 
in the nature of a creditors' bill. Tried below before 
GRiuMES, J. Decree for defendants. Plaintiff appeals.  
Affirmed in part.  

Hoagland & Hoagland, for appellant.  

Wilcox & Halligan and Jamcs H. Woolley, contra.  

OLDHAM, C.  

In the year 1886, the T. L. V. Land & Cattle Company 
(hereinafter called T. L. V. Company) was duly organ
ized as a corporation under the laws of the state of New 
Jersey, and engaged in the business of buying and selling 
cattle in the state of Nebraska, with its principal office 
at Omaha, Nebraska. The company owned a large ranch 
containing 26 sections of land, situated in the counties
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of Logan and Custer, in the state of Nebraska. It also 

owned a large number of cattle, some horses and agricult

ural implements, all situated on the lands in Nebraska 

known as the "T. L. V. Ranch." James E. Riley, one of 

the defendants herein, gradually accumulated almost the 

entire stock of the T. L. V. Company, and was president 

and general manager of that company. In June, 1893, 
the T. L. V. Company was reorganized as a Nebraska cor

poration, under the name of the "Central Nebraska Land 

& Cattle Company" (hereinafter called Central Com

pany) ; the stock of the T. L. V. Company being ex

changed for stock in the latter company, and all the prop

erty of the T. L. V. Company being transferred to the 

Central Company. Prior to the reorganization of the T.  

L. V. Company, all the lands owned by it were mortgaged 

to the Fidelity Title & Deposit Company, of Newark, New 

Jersey, to secure a bona-fide indebtedness of $25,000. The 

lands owned by the T. L. V. Company were conveyed by 

warranty deed to the Central Company, subject to the in

debtedness of said company, and this deed was filed for 

record in the counties of Logan and Custer on the 10th 

day of June, 1893.. The personal property was also con

veyed by bill of sale, subject to the indebtedness of the 

T. L. V. Company, and this bill of sale was recorded in 

the miscellaneous records in said counties on the same 

day. The plaintiff in this act a was a former stock

holder in the T. L. V. Company, and had personal, as well 

as record, notice of all these transfers. On August 1S, 
1893, on application of plaintiff, defendant Keasby was 

appointed receiver of the T. L. V. Company, but he ap

pears to have never taken charge of any of the property of 

said company, and in fact the record shows that this com

pany had no property other than such as was conveyed to 

the Central Company.  
In December, 1893, plaintiff instituted -suit in the dis

trict court for Douglas county, Nebraska, against the T.  

L. V. Company to recover the sum of $13,500 on the in

debtedness of said company to him then due. On Jan-
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uary 3, 1894, plaintiff, on a proper application, caused 
an attachment to issue against the T. L. V. Company in 
aid of the suit then pending. Summons was served on de
fendant the T. L. V. Company, and the sheriff levied the 
attachment by serving notice of said attachment and gar
nishment on James E. Riley, as president of the Central 
Company, at Omaha, Nebr. In answer to this summons 
in garnishment, Riley, as president of the T. L. V., Com
pany, alleged that he had in his possession, as president, 
all the lands formerly owned by the T. L. V. Company, 
situated in Logan and Custer counties, and also the live 
stock and farm machinery situated on the T. L. V. ranch, 
in said counties. The judge of the district court for Doug
las county, on this answer being filed, issued an order to 
the Central Company to deliver all of the property de
scribed in the answer to the sheriff of Douglas county.  
Aboit the 10th day of January, 1894, copies of this order 
in garnishment were filed in the miscellaneous records in 
both Logan and Custer counties. Nothing else appears 
to have ever been done in this attachment proceeding. No 
orders of attachment were ever issued to the sheriff of 
either Logan or Custer counties, and no levy was made 
other than the summons in garnishment above set out.  
Defendant Riley ignored the order of garnishment, and 
neither delivered the lands nor the live stock to the sheriff 
of Douglas county, but on the contrary be permitted the 
lands to remain where they were, and disposed of the 
cattle remaining on the ranch to the defendants Hake, 
Valentine and Carpenter, in a manner hereafter dis
cussed. In December, 1894, plaintiff's claim was reduced 
to judgment, and proper transcripts of this judgment 
were filed in Logan and Custer counties. An execution 
was issued on said judgment and returned unsatisfied 
prior to the institution of the suit at bar.  

October 12, 1897, a petition in the nature of a creditors' 
bill was filed by plaintiff, in which all the parties to this 
cause of action were made defendants. The petition is 
exceedingly lengthy, and sets out the organization and in-
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corporation of the T. L. V. Company; the organization of 
the Cenetral Company; the transfers of property from the 

T. L. V. Company to the Central Company; the recording 
of the bills of sale and deeds to the real estate of said coin

pany; the mortgage on the lands to the Fidelity Title and 

Deposit Company; the procuring of the judgment in the 

district court for Douglas county; the attachment and 

garnishment proceedings in Douglas county; the levy and 

return of execution on plaintiff's judgment; the insolvency 

of each of the companies and of Riley; alleges a fraudulent 

conspiracy between defendant Riley and the defendants 

who purchased the property in question for the purpose 

of hindering, delaying and cheating plaintiff in the col

lection of his judgment; asks for a cancelation of the deed 

and bill of sale of the personal property from the T. L. V.  

Company to the Central Company, and that each of the 

defendants who purchased property from defendant Riley 

be required to account to the plaintiff for the value of the 
property so purchased. The petition also asks for an in

junction to restrain defendants Tierney and Tierney Bros.  

from paying rent for the use and occupancy of the T. L. V.  

ranch. During the pendency of the suit, the plaintiff, 
Charles L. Benedict, departed this life, and the suit was 

revived in the name of his executor. Defendant Keasby, 
as receiver of the T. L. V. Company, entered his appear

ance in the action, but filed no answer, and no relief was 

asked against him. The T. L. V. Company filed no answer.  

Defendant Carpenter filed a demurrer to the plaintiff's 

petition, which was overruled, and he appeared no further 

in the action, and was subsequently defaulted. Each of 

the other defendants appeared, and filed their separate 

answers in the cause. Trial was had to the court; a decree 

was rendered declaring plaintiff's judgment a lien on all 

the lands and effects of the Central Company, and awa'rd

ing him execution thereon. The petition was dismissed as 

to all the other defendants; and plaintiff appeals from said 

rulings to this court.  
We will be compelled to examine the allegations against
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the various defendants separately. The first allegation 
against defendant Valentine, is as to the purchase of about 
100 head of cattle. The evidence shows clearly and indis
putably that these cattle were purchased and paid for in 
the ordinary course of business in the spring of 1893, and 
before any transfer of this property was made, and before 
any -suit -had been instituted by plaintiff, and, conse
quently, there can be no doubt that the finding of the trial 
court in favor of this defendant on this cause of action was 
fully warranted. Another allegation of the petition is 
with reference to the purchase of 580 head of cattle by 
defendants Hake, Valentine and Conway. The evi
dence shows clearly and indisputably that in February, 
1894, these cattle were purchased for a valuable considera
tion from defendant Riley, managing officer of both the 
T. L. V. Company and of the Central Company, by these 
defendants. It also shows beyond dispute that they had 
no actual knowledge of any indebtedness of either of these 
companies to the plaintiff, and that so far as they were 
concerned, they purchased and paid for these cattle in the 
utmost good faith. The evidence also shows that the de
fendant Conway subsequently purchased a part of this 
herd of cattle from defendant Hake, and that he had no 
personal knowledge of any indebtedness on the part of 
either of the companies to the plaintiff, nor any knowledge 
of any conspiracy between Hake and Riley for the purpose 
of cheating, delaying or impeding the collection of plain
tiff's debt. Appellant admits that there is no testimony 
tending to show any actual conspiracy in the matter of 
these purchases, but contends that the record of the bill of 
sale from the T. L. V. Company to the Central Company, 
and the record of garnishment proceedings spoken of be
fore, were constructive notice of plaintiff's lien on this 
property at the time of its purchase.  

With reference to the alleged constructive notice by rea
son of the recording in the miscellaneous records of the 
order of garnishment of the Douglas county district court, 
it is sufficient to say that there is no statute in existence
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in this state which authorizes the recording of any such 
instrument, and that before constructive notice can be im
puted from a record, it is essential that the instrument 
imputing notice shall be one which the law provides for 
having recorded. Wade, Notice, sees. 119, 120; Rare v.  
Murphy, 60 Nebr., 135; Keeling v. Hoyt, 31 Nebr., 453.  

It is contended by appellant that the bill of sale from 
the T. L. V. Company to the Central Company operated 
as a chattel mortgage or conditional sale of all the personal 
property of the T. L. V. Company. In the first place, the 
instrument lacks many of the essentials of a chattel mort
gage, and in any event is void as against innocent pur
chasers, because it was not filed and indexed in the office 
of the county clerk of any county as required by section 
14, chapter 32," Compiled Statutes, commonly called the 
Statute of Frauds. Again, it fails to impute notice as a 
contract of conditional sale, because no affidavit is at
tached to it as required by section 26, chapter 32, Com
piled Statutes, nor was it recorded in the manner pre
scribed by said section. All instruments should be filed 
for record in their true character. If this one was in re
ality a chattel mortgage or a conditional sale, it should 
have been filed as a mortgage, where the searcher for 
mortgages could go and find it. Wade, Notice, sec. 186; 
Sheldon v. Wickham, 50 N. Y. Sup., 314.  

Appellant further contends that, even if notice was not 
imparted by the recording of these instruments, plain
tiff in any event had a lien on the personal property of the 
T. L. V. Company by reason of the garnishment proceed
ings in Douglas county, and that the cattle sold to the de
fendants Hake and Valentine, in February, 1894, were in 
custodia legis at the time of the sale. We are fully con
vinced that at the time the attachment proceedings were 
instituted in Douglas county, the plaintiff could have pro
cured a lien on all the effects then in possession of the T.  
L. V. Company, by having orders of attachment directed 
to the sheriff of Logan and of Custer counties, where this 

* Cobbey, Annotated Statutes, sec. 5963.  
22
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property could then have been found, and levied upon as 
providl d by section 202, Code of Civil Procedure. But we 

are unable to agree with the contention that under the gar

nishment proceedings, plaintiff acquired any lien on any 

specific property beyond the jurisdiction of the district 
court for Douglas county. As we understand it, in a 
garnishment proceeding plaintiff does not acquire a clear 
and full lien ipon the specific property in the possession 
of the garnishee, but acquires only such a lien as gives him 
the right to hold the garnishee personally liable for the 
property or its value. Drake, Attachment [7th ed.], sec.  
453; Waples, Attachnent and Garnishment, sec. 283; 
Roberts r. Chicago & X. 11. R. Co., 77 N. W. Rep. [Wis.], 
151; W1ilon r. Rax, 54 Pac. Rep. [Mont.], 46, 52.  

We therefore conclude that the judgment of the district 
court in dismissing plaintiff's bill as to defendants Hake, 
Valentine and Conway, was right and should be affirmed.  

There is an allegation in plaintiff's petition which 
charges defendant Charles F. Tierney, or Tierney Bros., 
with the purchase of certain property of the T. L. V. Com

pany. There is no evidence to support the allegation that 
any property was purchased from the T. L. V. Company 
or the Central Company by either Charles F. Tierney or 
Tierney Bros. There is also a petition for a permanent 

injunction to restrain Tierney Bros. from paying rent for 
the occupancy of the T. L. V. ranch. The evidence with 
reference to the renting of these premises does tend to show 
that Tierney Bros., on a fair accounting, are indebted for 
some rent for the use of these premises, and. the court below 
so found, but dissolved the injunction and dismissed the 
entire petition as to these defendants. We think the court 
was clearly right in finding that the defendants had pur
chased no property from either the T. L. V. Company or 
the Central Company. We also think the court was fully 
justified in dissolving the injunction restraining Tierney 
Bros. from paying rent. It seems to us, after reading the 
testimony of these defendants, that what plaintiff wants 
is a judicial prod-pole applied to these defendants, to make
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them stand up and pay rent, and not an injunction to re
strain them from paying; we think, however, that after 
finding, as the court did, that these parties were indebted 
for rent, it erred in dismissing the bill as to them, for the 
reason, as alleged in its findings, that plaintiff had an 
adequate remedy by garnishment to procure the rent due 
from these defendants. One of the objects of a creditors' 
bill is to avoid a multiplicity of suits. In this case the 
parties were all in court, and these defendants had an
swered, denying that they were indebted to either of the 
companies for rent of the premises, and when, after an in
vestigation on the issues thus joined, it was determined 
that some amount was due from these defendants, they 
should have been required to account for whatever they 
owed, unless the evidence totally failed to support the 
essential allegations of the creditors' bill.  

There is an allegation in plaintiff's petition charging 
that defendant Carpenter, who was foreman and an em
ployee of the T. L.V. Company and of the Central Company, 
fraudulently purchased thirty-five head of cattle and other 
property from the defendant Riley, without consideration, 
and for the purpose of hindering and delaying plaintiff in 
the collection of his claim. As already stated, Carpenter 
filed a demurrer to this petition, and when his demurrer 
was overruled, he took no exception, but defaulted, and 
made no further appearance. There was evidence in the 
record tending to show that Carpenter had received prop
erty of considerable value from the T. L. V. Company and 
from the Central Company while in the employ of said 
companies, and as he defaulted and refused to answer, we 
think the court erred in dismissing the bill as to him.  

From all the evidence contained in the record in this 
case, we can not understand how the learned trial court 
discharged defendant Riley from an accounting for the 
assets of the T. L. V. Company and the Central Company, 
which the evidence clearly and unmistakably shows that 
he received. He was the president and managing officer 
of each of these companies, and as between the stockhold-
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ers and creditors of these corporations, he held all their 
assets in trust for the creditors. The evidence showed 
also that he was indebted for unpaid subscription stock, 
and this is admitted in his answer. It is true that the 
answer of defendant Riley sets up a good defense, but 
there is no evidence in the bill of exceptions to sustain the 
allegations of his answer. It is but fair to the trial court 
to say that the record which we have in this case is in a 
very unsatisfactory condition, and we are impressed with 
the fact that there may have been testimony offered in the 
court below which has not been incorporated in this rec
ord. From the evidence contained in the record, it is diffi
cult for us to tell the exact amount for which either the 
defendants Carpenter, Tierney Bros. or Riley, should ac
count, but it is clear from the evidence before us that an 
accounting should have been required from each of them.  

We therefore recommend that the judgment of the dis
trict court be reversed as to defendants Carpenter, Tierney 
Bros. and Riley, and be affirmed as to the other defendants.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed as 
to the defendants Carpenter, Tierney Bros. and Riley, and 
affirmed as to the other defendants.  

JUDGMENT ACCORDINGLY.  

FRANK FRUIDE V. STATE OF NEBRASKA.  

FIED NovEMBER 6, 1902. No. 12,670.  

Commissioner's opinion, Department No. 2.  

1. Selling Intoxicating Liquors: Ev*IDENCE: REVENUE STAMP OR 

GOVERnSMENT LICENSE: CIRCUMSTANCE: EXPLANATION. In a 
prosecution for selling intoxicating liquors in violation of 
section 11, chapter 50, Compiled Statutes, Nebraska, the fact 
that the defendant kept in his place of business a United 
States internal revenue stamp, commonly called a governnkent
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license, for the sale of intoxicating liquors, may be received 
in evidence as a circumstance tending to show that defendant 
was engaged in the business of selling intoxicating liquors, 
but for no other purpose; and when such evidence is admitted, 
the defendant should be permitted, if he so offers, to explain 
his possession of such revenue stamp for any other purpose.  

2. Criminal Evidence: DETECTTVES: INSTRUCTTON. In a criminal 
prosecution where the state relies on the evidence of detectives 
employed for the purpose of procuring testimony against the 
accused, it is reversible error to instruct the jury that they 
should give to the testimony of such detectives "the same 
consideration as to any other testimony in the case, giving 
it such weight as, considering the nature of the same, their 
opportunities for knowing the facts of which they testify 
and their appearance and demeanor upon the witness stand, 
and all the other elements which go to their credibility.  
including their interest and bias, and to give their testimony 
such weight as under all circumstances the same is, in your 
judgment, entitled to receive." 

ERROR from the district court for Polk county. Tried 
below before SOUNBORGER, J. Reversed.  

Mills & Mills and King & Bittner, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

OLDHAM, C.  

In this case the defendant in the court below was prose
cuted on an information charging him with selling intoxi
cating liquors in violation of section 11, chapter 50,* Com
piled Statutes of Nebraska. There were seven counts in 
the information. The defendant was found guilty on two 
counts, and from the judgment and sentence on these 
counts, brings error to this court.  

One of the alleged errors called to our attention in the 
brief of plaintiff in error, defendant below, is the action 
of the trial court in permitting the state to show that the 
defendant had in his place of business a United States in
ternal revenue stamp, commonly called a goverinient 
license, for the sale of intoxicating liquors during the year 

* Cobbey, Annotated Statutes, see. 7161.
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1901. The only objection interposed to the admission of 
this evidence was that the revenue stamp appeared to have 
been seen in defendant's possession in the month of Au
gust, while the sales charged were alleged to have taken 
place in the month of September. No objection was made, 
however, as to the relevancy or competentcy of the evi
dence, and later, when the defendant testified in his own 
behalf, the state was permitted, without objection, to in
quire into his possession of this revenue stamp or govern
ment license. The defendant was also permitted to ex
plain his purchase of this revenue stamp on a theory in 
harmony with his claim that he had no intoxicating liquors 
at his place of business. We think it is competent, in a 
prosecution under section 11, chapter 50, to show that the 
defendant kept in his place of business a United States 
internal revenue stamp or government license merely as 
a circumstance tending to show that he was engaged in 
the business of vending intoxicating liquors. We also 
think that when such evidence is admitted on the part of 
the state, it is proper for the court to permit the defendant 
to explain this circumstance on a theory consistent, if 
possible, with the claim that he had no intoxicating liquors 
at his place of business. This the court appears to have 
done in the trial of this case, and by an instruction con
fined this testimony strictly to the purpose for which it 
was admitted. We think, under this state of the record, 
that the action of the trial court was fully warranted.  

In our view, a more serious question is presented by 
the action of the trial court in refusing paragraph No. 1 
of instructions requested by the defendant below, and 
giving in its stead paragraph No. 9 of instructions on its 
own motion. In the prosecution of this case, the state 
was compelled to rely for the proof of the sales charged 
solely on the testimony of two members of a detective as
sociation at Lincoln, who admitted that they had been 
employed to procure testimony against the defendant by 
the officers of another association in that place. On the 
other hand, the defendant relied solely on his own testi-
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mony and the testimony of his wife in denial of the evi
dence of these detectives. There was some effort made to 
corroborate each side of the controversy, but there was 
nothing iintroduced that could be construed as a corrob
oration of the state's witnesses, unless it was the posses
sion of the government revenue stamp, which the defend
ant admitted, and, as we have before indicated, attempted 
to explain on a theory consistent with his claim that he 
had no liquor at his place of business. It seems to us that 
in this state of the record an instruction with reference 
to the care and caution that should be taken in weighing 
the testimony of hired detectives should be given with all 
the force and virility that this court has ever exacted.  
Paragraph No. 1 of instructions requested by the defend
ant-below was drafted in the lawnuage of an instruction 
on detective testimony which was approved by this court 
in Pretuit r. Peopl, 5 Nebr., 377, and has been quoted 
with commendation in many other cases down to and in
cluding &andary c. State, 61 Nebr., 240. The court, how
ever, refused to give this approved instruction, and in its 
stead told the jury with reference to detective testimony 
that: "You are at liberty, and ought to treat such testi
mony in the light of testimony given by interested wit
nesses, and give their testimony closer scrutiny before 
accepting its truth, than if they were wholly disinter
ested witnesses; yet you have no right as jurors to dis
believe such witnesses solely and only for the reason that 
they have been thus employed; but you should give to 
their testimony the same consideration as to any other 
testimony in the case, giving it such weight as, consider
ing the nature of the same, their opportunities for know
ing the facts of which they testify and their appearance 
and demeanor upon the witness stand,. and all the other 
elements which go to their credibility, including their 
interest and bias, and to give their testimony such weight 
as under all the circumstances the same is, in your judg
ment, entitled to receive." It will be noticed that this in
struction simply classifies detectives as interested wit-
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nesses, and tells the jury that such evidence should re
ceive the same consideration as any other testimony in the 
case; that is, that they should simply consider the bias or 
prejudice that the witness might have in the case. If we 
have not mistaken the rule established by this court in 
Preutit v. People, supra, and Sandage v. State, supra, this 
court has set apart the testimony of hired detectives in a 
class separate and apart even from that of ordinarily in
terested witnesses who have a bias or prejudice for one 
or the other of the contending parties; and to give full 
force to an instruction on the caution to be used in weigh
ing detective testimony, the reason for such caution 
should be contained in the instruction, and especially is 
this true where a proper instruction, containing the rea
son, has been requested by the defendant, as in the instant 
case. In the case of Sandage v. State, supra, the de
fendant had requested an instruction similar to the one 
requested in this case, and the court refused to give it.  
Its action in this matter was assigned as error and this 
court, speaking through HOLCOMB, J., says: "The defend
ant on the trial, and after the introduction of such testi
mony, requested an instruction to the jury to the effect 
that in weighing such testimony, greater care should be 
exercised in relation to the testimony of a detective em
ployed in hunting up evidence, who is interested in or 
employed to find evidence against the accused, than in 
other cases; because of the natural and unavoidable 
tendency and bias of the mind of such person to construe 
everything as evidence against the accused, and to disre
gard everything which does not tend to support a pre
conceived opinion of the matter in which such person is 
engaged. The instruction was drawn in conformity with 
the rule as announced by LAKE, C. J., in Preuit v. People, 
5 Nebr., 377, and should have been given." We are there
fore of the opinion that it was error in the trial court to 
refuse instruction No. 1 requested by the defendant be
low, and give in its stead the part of paragraph No. 9 of 
instructions set forth in this opinion.
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It is therefore recommended that the judgment be re

versed, and the case remanded for further procedings.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court be reversed, and the case remanded for further pro

ceedings according to law.  

REVERSED AND REMANDED.  

NOTE-Illtoxicating Liquors-I9ternal Revenute Tax-United States Li
cense-State Lawo.-A license from the United States, under internal 

revenue laws, conveys to the licensee no authority to carry on the 

licensed business within a state. The requirement of payment for 

such license is only a mode of imposing taxes on the licensed busi

ness. and the prohibition, under penalties, against carrying on the 

business without a license is only a mode of enforcing the payment 
of such taxes. A government license, therefore, can not be used 

as a shield against the enforcement of state laws. It is purely 

and simply a form of taxation; for the internal revenue laws are 

enacted solely as a means of raising revenue. They have no effect 

upon the internal police of the states, with which congress has 
nothing to do, and can not be construed as evincing an intention, 

to either legalize or regulate the traffic in intoxicating liquors.  
That the dealer has already paid a tax to the United States, gives 
him no claim to immunity from state or municipal taxation. And 

if his business is put under the ban of state law, his government 
license is no justification for his continuing it. All persons or 

corporations engaging in the traffic, are subject to pay the United 
States tax. For example, a city, if it distills and sells spirits, 
whether authorized by its charter or not, must pay the tax. And 
the stockholders of a corporation engaged in operating a distillery 
are "persons interested in the use of the distillery," within the 
meaning of the statute which declares that all such persons shall 
be jointly and severally liable for taxes imposed by law on the 

distilled spirits produced therein. Black, Intoxicating Liquors, see.  

113.  
Where a municipal corporation by its officers and agents engages 

as a distiller of spirituous liquors, sells the same without paying 

the gallon tax thereon, receives the benefits of such business and 

appropriates the proceeds thereof to the public treasury, it is 

liable to the United States for the amount of the gallon tax on 

all spirits so distilled and sold, although all of such acts are author
ized by its charter; money paid to a revenue officer on the assess

ment of such tax, although paid under protest, can not be recovered 
back. Salt Lake City r. Hollister, 3 Utah, 200, 2 Pac. Rep., 200.  

A liquor license granted under the United States internal revenue
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laws, is in its effect only a receipt for taxes; ergo a prohibitory law 
passed by a territorial legislature does not conflict with the revenue 
laws of the United States granting license to sell intoxicating liquors.  
Such license implies nothing more than that the licensee, having 
paid such taxes, shall be subject to no penalty under federal law.  
Territory v. O'Connor, 5 Dak., 397, 408. Opinion by Tripp, C. J.  

The prohibition under penalties of carrying on the business of 
a liquor-dealer without license, is only a mode of enforcing the 
payment of taxes. License-Tax Cases, 5 Wall. [U. S.], 462.  

The stockholders of a corporation engaged in the operation of a 
distillery, are liable for the license-tax. United States v. Wolters, 46 
Fed. Rep., 509.  

South Carolina-Dispen.vary-Faternal Revenue-Court of Claims.-At 
the democratic primaries held in South Carolina in August, 1892, the 
question of prohibition or license was voted on. The vote stood: 
Prohibition, 38,890; license, 29,464; while 20,008 of those voting did 
not express themselves on the question. The next state legislature 
adopted what is known as the Dispensary Law. The bill was intro
duced in the state senate by John Gary Evans, of Aiken-after
wards governor of the state and candidate for United States senator 
-as a substitute for a prohibitory bill which had passed the house.  
The real author of the bill was the then governor, Benjamin R. Till
man, who took his cue from the town of Athens, Georgia. Space 
forbids setting out the details of this law. Let it suffice to say that, 
under its terms, the state has the selling of all liquor within its con
fines by means of dispensaries established in towns throughout the 
state, one-half the revenue going to the state, a fourth to the 
municipality and a fourth to the county. The term "dispensary" 
appears to have been borrowed from the nomenclature of scien
tific charity to designate a place where medical and surgical aid 
are furnished to poor people free of charge.- A suit brought to test 
the constitutionality of the law was decided adversely to the state 
before the court of common pleas, Hudson. J., presidine. The 
learned judge took the position that the law embraced two distinct, 
acts of legislation: (1) prohibiting the sale of intoxicants by private 
persons, which was within the scope of legislative authority and, 
therefore, constitutional and valid; (2) providing for a state monop
oly of the liquor traffic, which was beyond the scope of legislative 
authority and, therefore, unconstitutional and void. Affirmed by 
the supreme court, McIver, C. J., delivering the opinion; Pope, J., 
dissenting. McCullough v. Brown, 41 S. Car., 220. The idea of the 
dispensary part of the act being an inducement to the repeal of 
the license law and the enactment of prohibition, "except as herein 
provided," does not appear to have suggested itself to either court 
or counsel;f and in a later case the supreme court held the license 

The word dispensary occurs in the Maine and Kansas statutes.  
t Since this note was written, it has been suggested to the writer, 

by a learned jurist, that the main feature of the South Carolina 
law was prohibition and the dispensary a mere exception. Were 
not the repeal of license and the enactment of prohibition mere 
incidents to the dispensary system?-W. F. B.
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law to have been repealed. Barringer v. Florence, 41 S. Car., 501.  
These are nota-bene decisions for both latoyers and legislators. The appli

cation of such a principle to the amendment of the Criminal Code, 

might produce a general gaol-delivery. While these actions were 

pending, a second dispensary law had passed the legislature, which 

differed little from its predecessor. It is not improbable that this 

was passed to relieve the court from a possible application of the 

principle of res judicata. In interpreting the new law, the court 

refused to be bound by the rule of stare decisis and expressly reversed 

its former decision, holding the law constitutional. The personnel 

of the court had changed. Mr. Justice Gary, who bad succeeded 

Mr. Justice McGowan, delivered the opinion, which was concurred 

in by Mr. Justice Pope, who had dissented from the former decision; 

and Mclver, C. J., who had delivered the former decision, dissented 

from this one. State v. Aiken, 42 S. Car., 222.  

The state has always paid the revenue-license taxes for its dis

pensers; but she sued in the court of claims for the recovery of 

the amount paid. The points made were (1) that the term "person" 

is everywhere used in the United States revenue laws to designate 

a distiller, fermenter or dealer, and a state is neither a natural 

nor an artificial person, but sovereign; (2) that the United States 

constitution is an instrument of grants and not of restrictions; 

and the only power to impose taxes upon a state found in that 

instrument is in clause 2, section 3, article 1, which grants no 

power to levy an indirect or even a direct tax, except it be appor

tioned between the states, as therein stated. Contra: The state dis

pensers are the dealers in distilled and fermented liquors; and they' 

can no more be protected by the appointment of a state than the 

licensee named in the United States revenue receipt for taxes is, 

thereby, protected from a police regulation of the state. See fore

going note. February 29, 1904, the court, by Nott, C. J., delivered 

an opinion adverse to the state, Wright, J., dissenting from some of 

the reasoning of the court, but concurring in the conclusion. The 

pith of the opinion is in the following sentence taken therefrom: 

"The exemptions of sovereignty extend no farther than the attributes 

of sovereignty." On March 4, 1904, an appeal was taken to the United 

States supreme court. The result will be watched with interest.  

May 31, 1897, Judge Simonton of the federal circuit court handed 

down an opinion adverse to the state upon a bill in equity involving 

the question of interstate commerce, brought by a California cor

poration against the dispensary commissioner of South Carolina.  

Vandercook v. Vance, 80 Fed. Rep., 786. The case was taken to the 

United States supreme court; and, in the following March, an opinion 

was handed down by Mr. Justice White which modified the decision 

of the circuit court, and held that the purchaser within the state 

could receive the package, but could not dispose of the same contrary 

to state law. Vance v. Vandercook, 170 U. S., 438.  

The total amount of United States internal revenue collected, be

tween 1895 and 1901, from the state dispensary commissioner was
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$22,840.71. The state's net profit for the year 1901 was $545,248.12.  
The number of county dispensaries for the year last named was 101.  

The term "corporation" does not include state. State v. Atkins, 35 
Ga., 315. The terms "corporation" and "person" are broad enough in 
statutory construction to include the corporate side of a government 
or municipality. Republic of Honduras v. Soto, 112 N. Y., 310.-W. F. B.* 

J. 0. OLELAND ET AL. v. GEORGE F. ANDERSON ET ALt 

FILED NovEMERn 6, 1902. No. 12,160.  

Commissioner's opinion, Department No. 2.  

1. Statute: GRAA OF SPECIAL PRIVILEGE: SPEcIAL LEGISLATION.  
Chapter 91a, Compiled Statutes, 1901, does not grant to any 
individual special or exclusive privileges or immunities, within 
the inhibition of section 15, article 3, of the constitution, and 
is not special legislation within the meaning of said section.  

,2. Constitutional Law: AMENDMENT: READING ON THREE DIFFERENT 
DAYs. Section 11, article 3, of the constitution, does not require 
that amendments made to a bill while under consideration 
by the legislature be read at large before each house on 
three different days; but it is sufficient that such amendments 
be printed, as required by said section, and that the bill, as 
amended, be adopted by. both houses.  

3. Retail Lumber Dealers' Association: UNLAWFUL COMBINE. An 
association of retail dealers in lumber, organized, as stated 
by its constitution, to prevent its members from being sub
jected to competition of wholesalers, which requires a fixed 
amount of stock, continuously carried, to entitle a dealer 
to membership, and levies upon and collects from wholesale 
dealers a penalty in case they make sales to consumers 
directly, or to retail dealers not eligible to membership in 
the association, is unlawful under section 1, chapter 91a, 
Compiled Statutes.  

4. -: NUMBEa: RATro. Under the provisions of section 1, chapter 
91a, Compiled Statutes, the number of dealers who engage 
in such unlawful combination and the proportion they bear 
to the whole number of dealers in the same trade, is not 
material.  

5. -: RIGHT OF ACTIoN. A dealer who is injured in any way 
by such an unlawful combination may bring an action under 

*Ex-Governor, now Senator, Tillman read and corrected the proof 
of the above note.-W. F. B.  

t Rehearing allowed. See opinion, p. 273, post.
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section 11, chapter 91a, Compiled Statutes, against the members 
thereof, of any one or any number of them, to recover his 
damages.  

6. - : EVIDENCE: HITNDERTNG SALES. Where the express object 
of an association of retail dealers is to prevent competition 
by wholesalers in selling to consumers directly, or to retail 
dealers not eligible to membership in the association, the acts 
of any of its members or of any persons acting in concert 
with them, in endeavoring to prevent or hinder sales by 
wholesale dealers to a particular retail dealer not eligible to 
membership, are in furtherance of the common design, and 
may be shown in evidence against all, whether directly parti
cipated in or expressly authorized by the association as a 
whole or not.  

7. - : ACTS AND DECLARATIONS: INSTRUCTIONs. Evidence of acts 

and declarations of persons alleged to have been engaged in 
an unlawful combination in furtherance of its purpose, is 
admissible not only to charge the several persons engaged 
therein with the consequences of such acts, but also to estab
lish the existence and extent of the combination. If the 
combination or the participation of one or more of the defend

ants therein is not shown stfficiently, the court should be 

requested to instruct that the evidence can only be considered 
against those whose acts or declarations were proved.  

8. Unliquidated Claim for Damages: JOINT WRONG-DoEas: SATISFAO
TION. When an unliquidated claim for damages against a 
number of joint wrong-doers is satisfied by one or more 
of the pei'sons liable, it is extinguished as to all.  

9. Cause of Action Which Survives: PERSONAL REPRESENTATIVE: 
TRUSTEE IN B&NKRuPCY. A cause of action which would 

survive and pass to the personal representative of the plaintiff, 
so that the avails thereof would be distributed in administra
tion of his estate, will pass to his trustee in bankruptcy under 
the provisions of section 70 of the bankruptcy act of 1898.  

10. Action: DEATH: ABATEMENT: REVIVOn: PERSONAL REPRESENTA

TIVE. By virtue of section 455, Code of Civil Procedure, an 
action under section 11, chapter 91a, Compiled Statutes, would 
not completely abate on the death of the plaintiff, 'but could 
be revived and maintained by his personal representative.  

11. Interest of Bankrupt in Action Pending at Act of Bankruptcy 
Passes to Trustee and Claimant Under Trustee's Sale May 
Satisfy Claim. Hence, whatever might be the rule had no 
action been begun prior to filing of a petition in bankruptcy, 
so that the cause of action would not survive under section 
454, Code of Civil Procedure, the interest of a bankrupt in
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such an action, pending at the time of his bankruptcy, passes 
to his trustee, and a purchaser and assignee thereof claiming 
under a trustee's sale may satisfy the claim.  

12. Unincorporated Voluntary Association: RIGHT OF ACTION, A 
voluntary association, unincorporated, which is not organized 
to carry on some trade or business or to hold property in this 
state, and does not in fact carry on a trade or business or 
hold property therein, can not sue or be sued as such.  

13. Erroneous Instruction: DIRECTING VERDICT. An erroneous 

instruction directing a verdict in favor of certain defendants, 
participants in a joint wrong, affords no ground of complaint 
to co-defendants jointly and severally liable with them.  

ERRoR from the district court for Dawson county. Tried 
below before SULLIVAN, J. Reversed.  

The history of the case appears in the opinion.  

Stinson & Martin, for plaintiff in error Cleland.  

E. A. Cook, for plaintiff in error Carroll.  

E. A. Cook, Stinson & Martin and Kennedy & Learned, 
-for plaintiff in error Nebraska Lumber Dealers' Associa
tion: 

The objection of the association to the introduction of 

any evidence, should have been sustained. Morgan v. Ber

gen, 3 Nebr., 209; McWilliams v. Lawless, 15 Nebr., 131, 
Wheeler v. Walden, 17 Nebr., 122.  

Chapter 91a, Compiled Statutes, is unconstitutional: 
1. It was never constitutionally passed by both branches 

of the legislature. For the purpose of determining this 
fact, the court will examine the journals. Webster v. City 
of Hastings, 59 Nebr., 563; State v. Burlington & M. R. R.  
Co., 60 Nebr., 741.  

2. The legislature undertook to grant organizations of 
laboring men special immunities and privileges. Low v.  
Rees Printing Co., 41 Nebr., 127. Special legislation as to 
irrigation companies. State v. Farmers & Merchants' Ir 

rigation Co., 59 Nebr., L
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3. The title to the act gave no hint of the provisions 

contained in section 9. This rendered the act unconsti

tutional under section 11, article 3 of the constitution.  

The object of this provision is to prevent surreptitious 

legislation. State v. Beimis, 45 Nebr., 724.  

It is to give certainty to a law by removing all appar

ently conflicting provisions. State v. Wish, 15 Nebr., 

448.  
To insert in a pending bill a section exempting from its 

provisions certain classes or associations of persons, 
where the title of the act applies its provisions to cor

porations, individuals and associations generally, is to 

mislead and deceive members of the legislature voting on 

the bill; and is surreptitious legislation in its most obnox

ious form. If the adoption of section 9 was an induce

ment to the passage of the bill, the entire act is uncon

stitutional. Board of Education v. Moses, 51.Nebr., 288.  

Henry D. Rhea, Hector M. Sinclair and Warrington & 

Stewart, contra.  

Henry D. Rhea: The object of the statute is to free 

business from being controlled by combinations, whether 

of persons, associations or corporations. San Antonio 

Gas Co. v. State, 22 Tex. [Civ. App.], 118.  

It does not require that a complete monopoly has been 

established as contended by the defendants in their re

spective answers. It is enough to show that the lumber 

dealers in the state are members of the association against 

whom complaint has been made of the acts committed.  

United States v. Knight, 156 U. S., 1.  

It makes no difference whether the people suffer or not.  

Central Ohio Salt Lake Co. v. Guthrie, 35 Ohio St., 666.  

Hector M. Sinclair: It is further contended that this 

statute was not passed in conformity to the constitution.  

Of this we know nothing, further than that this question 

was not raised, tried or determined in the court-below.  

If the entire act is void, still we have a good cause of
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action at common law. Rex v. Cope,* 1 Strange [Eng.], 
144; State v. Stewart, 59 Vt., 273.  

Argued orally by all the counsel for both parties to the 
record.  

Sinclair, for defendants in error: 
I feel it my duty to call the court's attention to what 

seems to me a dangerous and assumptive practice to which, 
it is to be hoped, this court is not committed beyond recall.  
Reference is made to the-pardon me, I had almost said 
pernicious-practice of the court in exploring the records 
in the office of the secretary of state, and taking judicial 
cognizance of any discovery resultant upon such inquisi
tion. The evil, uncertainty and unfairness of this vicious 
doctrine must be obvious to every reflecting mind. Allow 
me to read from a decision of the supreme court of Illinois: 

Although we take judicial notice of all acts of the legis
lature signed by the governor, and found in the office of 
the secretary of state, and although for some purposes we 
may take judicial notice of the legislative journals, yet it 
is not our province, at the suggestion or request of counsel, to undertake to explore these journals for the purpose of 
ascertaining the manner in which a law duly certified went 
through the legislature and into the hands of the governor.  
Illinois Central R. Co. v. Wren, 43 Ill., 77, 79.  

POUND, C.  
Anderson, one of the defendants in error, who will be 

referred to as plaintiff, brought this action against Cle
* In this case Lord Chief Justice Pratt, of Christopher-Layer fame, 

presided. The husband and wife and servants were indicted for a con
spiracy to ruin the trade of the prosecutor, who was the king's 
card-maker. The evidence against them was, that they had at several 
times given money to the prosecutor's apprentices to put grease into 
the paste, which had spoiled the cards. But there was no account 
given, that ever more than one at a time were present, though it was 
proved they had all given money in their turns. It was objected, 
that this could not be a conspiracy, for two men might do the 
same thing without having any previous communication with one an
other. But the chief justice ruled, that the defendants being all of 
a family, and concerned in making of cards, it would amount to evi
dence of a conspiracy, and directed the jury accordingly. It is pass
ing strange that the counsel for the people in Spie8 v. People, 122 Ill.. 1.  
did not find this case.-W. F. B.
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land, Carroll, Back and West, and the Nebraska Retail 
Lumber Dealers' Association, who will be called defend
ants, under section 11, chapter 91a, Compiled Statutes,* 
1901, to recover damages sustained by reason of an alleged 
unlawful combination and conspiracy to prevent competi
tion, regulate prices, and control the purchase and sale of 
lumber, whereby he alleged he had been driven out of busi
ness as a dealer in lumber, and forced into bankruptcy.  
Plaintiff was a contractor and builder and alleged also 
that he was a buyer, seller and shipper of lumber at whole
sale and retail, doing business at Gothenburg and North 
Platte, and maintaining a lumber yard at the place last 
named. Cleland was secretary of the defendant associa
tion. The defendants Carroll, Back and West were retail 
dealers at Gothenburg, and Carroll was a member of the 
association. It appears in evidence that in May, 1899, the 
defendants Carroll, West and Back, with three retail lum
ber dealers at North Platte, members of the association, 
signed a circular, which was signed and attested by the 
defendant Cleland as secretary of the association, ad
dressed "To the Trade," in which they set forth that "there 
is no such concern as the Anderson Lumber Co. of North 
Platte," that G. F. Anderson is not a "regular dealer," and 
"warn all shippers and dealers to refrain from quoting or 
shipping to either of the above names or by their order." 
This circular was printed at Fremont, where the secretary 
of the association resided, and was shown to have been 
sent to wholesale dealers of whom plaintiff had been pur
chasing. It was also shown that members of the associa
tion had sent letters and telegrams to wholesale dealers 
protesting against sales to plaintiff, or stating that he was 
not a regular dealer entitled to buy at wholesale as such.  
The constitution and by-laws of the association were put in 
evidence, and from them it appears that the object and 
purpose of the organization, among other things, are to 
prevent its members from being subjected to competition 
of wholesalers. They provide who shall be considered a 

* Cobbey, Annotated Statutes, sec. 11510.  
23
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retail dealer, entitled to purchase at wholesale as such, and 
require a stock of 75,000 feet, continuously carried, and 

a yard and office continuously occupied, in order to make 

a dealer at retail "regular," so as to be entitled to mem

bership. They provide for a penalty to be levied upon and 

collected front wholesalers who sell directly to consumers, 
or to others than "regular" dealers; and they permit whole

sale dealers to become "honorary members." There are 

other provisions in the constitution and by-laws whereby 

similar organizations in other states are to be advised and 

warned against irregular dealers, and sales to such persons 

by the wholesalers. A resolution adopted by the associa

tion in February, 1899, is also in evidence, wherein all 

manufacturers and jobbers of lumber are requested to 

abstain front selling to certain dealers named, and are 

"solemnly assured" that the members of the association 

will not buy of anyone who sells to such dealers under any 

circumstances. One wholesale dealer, who, it appears, had 

paid a penalty levied upon him for selling to plaintiff, 
testifies that lie ceased to sell to him because of the objec

tions made thereto; and there is evidence tending to show 

that by reason of the circular, letters and telegrams re

ferred to, plaintiff became unable to buy further of those 

from whom he had been purchasing, and was driven out of 

business. The several defenses urged may be stated most 

conveniently in connection with the points argued in this 

court. Upon trial to a jury, the court directed a verdict in 

favor of Back and West, who were not members of the 

association. The jury found against the remaining de

fendants, and error is prosecuted fronm the judgment ren

dered thereon.  
The first and most important question raised relates 

to the constitutionality of chapter 91a,Comupiled Statutes,' 

1901, entitled "Trusts." Counsel challenge the constitu

tionality of this statute on three grounds: (1) Because 

section 9 expressly excepts organizations of laboring men 

for the purpose of raising _wages --from its operation, 
* Cobbey, Annotated Statutes, sec. 11508.
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whereby it is contended special and exclusive privileges 
and immunities are granted to laborers, contrary to see
tion 15, article 3, of the state constitution; (2) because the 
bill for the act was amended while under consideration 
by the legislature, and after amendment was not read'three 
times in each house; and (3) on the ground that said sec
tion 9, which was probably an inducement to the passage 
of the act, is broader than its title. The first of these 
objections is much the most serious. If laborers are 
clearly within the general scope and reason of the 
act, so that the provisions exempting them from its 
operation arbitrarily permit them to do acts in con
travention of its terms and purposes which are for
bidden to the public at large, there can be no doubt 
that the statute must fail. Statutes must be general and 
uniform throughout the state, and must operate alike upon 
all persons and localities of a class reasonably constituted 
with reference to the relations and circumstances provided 
for. State v. Farmers & Mlerchants' Irrigation Co., 59 
Nebr., 1; Low v. Rees Printing Co.,* 41 Nebr., 127; Van 
Horn v. State, 46 Nebr., 62. On the other hand, if the 
legislature has made a reasonable classification,-not a 
mere cloak or cover for an arbitrary exemption of certain 
persons or a certain class of persons, but a natural and 
proper selection of those who, upon a reasonable view of 
the mischiefs to be met, should be subject to the regula
tions prescribed,-and the law is made to operate generally 
and uniformly upon all of the class so constituted, the 
constitutional provision in question is not violated. The 
power of the legislature to make classifications resting 
upon reasons of public policy and substantial differences 
of situation or circumstances which naturally suggest the 
justice or expediency of diverse legislation with respect 
to the objects classified, is undoubted. Wenhain v. State, 65 
Nebr., 394; State v. Farmers & Merchants' Irrigation Co., 
supra; Cooley, Constitutional Limitations [5th ed.], 481.  
Hence the question to be determined is whether the ex

* 24 L. R. A., 702, 43 Am. St. Rep., 670.
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ception contained in section 9 of the act under considera
tion is arbitrary and without sound reason, arising from 
the situation and circumstances of the subject of the legis
lation (Livingston Loan & Building Ass'n v. Drumond,49 
Nebr., 200, 205), or based on a reasonable and just view of 
the subject-matter, and the different conditions it presents.  
Wenhan v. State, supra. Applying these principles, and 
bearing in mind that all doubts are to be resolved so as to 
uphold the enactments of the legislature, if possible, we 
think the statute is constitutional and valid. In its letter 
and spirit, it refers only to combinations and conspiracies 
of persons engaged in the manufacture, sale and trans
portation of goods, wares and merchandise, to prevent or 
hinder competition, and regulate and control prices. No 
express exception of organizations of laborers intended to 
maintain or advance wages was necessary to exempt them 
from its operation. The section in question is inserted, 
rather, out of abundance of caution, to prevent judicial 
extension of the terms of the act beyond its scope and pur
pose, than to grant a privilege or immunity to persons who 
would otherwise fall within its terms. The distinction 
between goods and merchandise produced by skill and 
labor and the skill and labor which produce them is mani
fest and reasonable. The statute does not -ay that labor
ers who have goods, wares or merchandise, the product of 
labor, for sale, may combine to advance or control the 
price, but only that the law designed to prevent combina
tions in restraint of trade in such articles, when produced, 
shall not be construed to affect organizations formed to 
regulate the wages or compensation of the labor and skill 
which produce them. This distinction is suggested in 
Downing v. Lewis, 56 Nebr., 386, 389. In that case it was 
held that a laundry was not within the purview of the 
statute under consideration. It is pointed out very aptly 
that the business of a laundry is "to make clothes clean 
rather than to make clean clothes." In other words, it 
sells no goods or wares. It merely bestows labor and skill 
upon them. The purpose of the statute, as stated in that
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case, is "to prevent manufacturers and dealers in articles 
of commerce from combining for the purpose of lessening 
competition, regulating production, and increasing prof
its." Labor and skill are not articles of commerce,-at 
least not in the same sense as the articles thereby pro
duced; and we think the classification which distinguishes 
between them, and provides for a diversity of legiplation 
with respect to them, is reasonable and proper. The de
cisions to which we have been referred by counsel do not 
conflict with this view. In Low v. Rees Printing Co., 41 
Nebr., 127, a statute regulating the hours of labor excepted 
certain kinds of laborers from its operation. The court 
held that classification for legislative purposes must have 
some reasonable basis, and that the exemption in question 
was arbitrary and unreasonable. It will be seen that the 
exemption in that case applied clearly to persons who 
would otherwise have fallen within the purview of the 
statute. The scope and purpose of the act was to regulate 
the hours of labor, but laborers engaged in certain kinds 
of work were excepted. In Connolly v. Union Sewer Pipe 
Co., 22 Sup. Ct. Rep., 431, the statute under consideration 
exempted agricultural products or live stock, while in the 
hands of the producer or raiser, from the operation of a 
statute against combinations in restraint of trade. Here, 
again, the classification was arbitrary and unreasonable.  
One set of persons might, while others might not, combine 
to fix the price of precisely the same articles. Persons 
producing 'and selling ordinary articles of commerce were 
not allowed to combine, while those who sold agricultural 
products or live stock, if raised by themselves, might do so.  
In the case at bar, the statute applies equally to all kinds 
of goods and products, and the exception relates only to a 
matter not within the general scope of the act, which is 
not necessarily reached by its language nor covered by its 
intent, even without the section here in question. In 
Niagara Fire Ins. Co. v. Cornell, 110 Fed. Rep., 816, 
the federal circuit court for this district reached the oppo
site conclusion. The discussion of this point (p. 825) is
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very brief, and is based on Low v. Rees Printing Co.,* 
siupra. The court says: "Dozens of statutes have been 
held invalid by appellate courts which sought to make it 
invalid for one class of men to do one thing and lawful 
for other men, practically under the same circumstances, 
to do another, but like, thing." This is true, but the ap
plication made seems to us superficial. It assumes the 
whole issue. Statutes are not to be set aside lightly, and 
we are unable to concur in the view which the federal 
court has taken. The other objections urged against the 
statute in that case have not been argued and are not be
fore us. But we may say that in our judgment it proceeds 
too much upon questions of expediency, which are for the 
legislator, rather than the judge, and does not sufficiently 
attend to the salutary principle that statutes are to be 
construed so as to make them constitutional and valid, if 
possible.  

The other objections to the constitutionality of the 
statute do not impress us as very substantial. In State v.  
Liedtke, 9 Nebr., 490, it was held that an amendment to a 
bill made by a conference committee after the two houses 
had failed to agree need not be printed as required by sec
tion 11, article 3, of the constitution, because not within 
the scope of that section, as determined by its purpose.  
As to other amendments made to a bill while under con
sideration by the legislature, we think a fair construc
tion of the constitution does not require that such amend
ments, or the bill as amended thereby, be read at large 
before each house on three different days, but that it is 
sufficient that they be printed, as required by the sec
tion in question, and that the bill, as amended, be adopted 
by both houses. As the court observed in State v.  
Liedtke: "Any other line of construction, if followed in 
its necessary sequence, would lead to a condition of re
peated printings and readings on different days, which 
would tend to becloud rather than to enlighten the legis
lator, and would render it hupossible to perform the 

*24 L. R. A., 702, 43 Am. St. Rep., 670.
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necessary legislation within the forty days to which an
other section of the constitution limits each session of the 
legislature." Pp. 494, 495. The objection that the act is 
broader than its title is based upon the claim that section 9, 
already referred to, which provides that nothing in the 
foregoing sections shall be construed to embrace organiza
tions of laborers to raise or maintain wages, is a special ex
emption or the grant of a privilege or immunity, which the 
title does not contemplate. But if we have construed that 
section correctly in passing on its effect upon the validity 
of the act as a whole, it is in no way beyond or without 
the purposes and objects indicated by the title. It does 
not add another provision, not embraced in the title; it 
restricts the provisions that precede it to those matters 
which the title indicates.  

We have next to consider whether under the evidence 
in this case the organization known as the Nebraska Re
tail Lumber Dealers' Association is an unlawful combi
nation so as to subject the members thereof and those who 
may unite with them in furtherance of its objects, to suit 
under section 11, chapter 91a, Compiled Statutes,* and 
make them liable for the acts of such members or persons 
uniting with them, or some of them, which result in dam
age to others. Counsel have urged with no little ingenu
ity that the objects of the association are entirely lawful, 
and have cited in support of their position Bohn. Jfg. Co.  
v. Hollis,t 54 Minn., 223, 55 N. W. Rep., 1119; Miacauleyi 
v. TierneyT 19 I. I., 255, 33 Atl. Rep., 1; and Herriiman v.  
Mfenzics,§ 115 Cal., 16, 46 Pac. Rep., 730. Those cases fol
low the principle, established in England in the leading 
case of Miogul Steamship Co. v. McGrcgor, 21 Q. B. Div.  
[Eng.], 544, and reiterated in the recent case of Allen v.  
Flood [1898], App. Cas. [Eng.], 1, that a number of per
sons may do jointly or by concert or agreement anything 
which each of them might do singly. As a general proposi

* Cobbey, Annotated Statutes, sec. 11510.  
t 21 L. R. A., 337, 40 Am. St. Rep.,319.  
? 37 L. R. A., 455, 61 Am. St. Rep., 770.  
§ 35 L. R. A_ 18. 56 Am. St. Rep., 81.
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tion this is beyond controversy, and it is no less true 
that the motive with which a right is exercised does not 
render the exercise thereof unlawful. A ilcn v. Flood, 
supra; Letts v. Kessler,* 54 Ohio St., 73, 42 N. E. Rep., 
765; Phelps v. Nowlen4 72 N. Y., 39; Jacobson v. Van 
Boening,I 48 Nebr., 80. Hence, so long as one dealer may 
lawfully refuse to buy of or sell to another or others, if 
he pleases, whatever his motive, two or more may exercise 
the same power in concert. On the other hand it is equally 
well settled that combinations and conspiracies in re
straint of trade are unlawful and actionable at common 
law, and it has been held that combinations between in
dependent dealers which have the effect of preventing 
competition are within this rule, without regard to what 
may be done in pursuance of them, and although the 
object is merely to protect against ruinous rivalry, with
out any attempt to charge undue and excessive prices.  
People v. Sheldon, 139 N. Y., 251 34 N. E. Rep., 785, 23 
L. R. A., 221, 36 Am. St. Rep., 690. While. persons have 
a right to withdraw their trade from whom and as they 
please, they have no right to unite in restraint of com
petition; and when they go beyond mere withdrawal of 
business and employ coercion or intimidation to prevent 
free dealing, a different question is presented. Upon these 
grounds, the decision in Bohn Mfg. Co. v. Hollis, supra, 
has been criticised in Jackson v. Stanfield,§ 137 Imd., 592, 
36 N. E. Rep., 345, and an association of lumber dealers 
in all respects of the same nature as the one here in ques
tion held unlawful. The general course of decisions has 
been to the same effect. More v. Bennett, 140 Ill., 69, 
29 N. E. Rep., 888; Lovejoy v. Michels, 88 Mich., 15, 
49 N. W. Rep., 901; Buffalo Lubricating Oil Co. v.  
Standard Oil Co., 106 N. Y., 669, 12 N. E. Rep., 
825; Delz v. Winfree, 80 Tex., 400, 16 S. W. Rep., 
111; United States v. Jellico Mountain Coal & Coke 
Co., 46 Fed. Rep., 432. The provisions of section 1,

* 40 L. R. A., 177.  
t 28 Am. Rep., 93.

t 32 L. R. A., 229, 58 Am. St. Rep., 684.  
§ 23 L. R. A., 588.
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chapter 91a, Compiled Statutes, 1901,* are very broad, 
and expressly cover any combination of dealers intended 

"to prevent others from conducting or carrying on the 

same business" or which tends "to prevent or preclude a 

free and unrestricted competition among themselves or 

others or the people generally." The express object of the 

association in question, is to prevent competition of whole

sale dealers in selling directly to contractors and other 

consumers, and it endeavors not only to prevent this, but 

to prevent its members from selling in localities where 

other members are in business, and to prevent whole

salers from selling to dealers who do not carry a stock of 

75,000 feet and maintain a permanent yard. These pur

poses are clearly in contravention of the statute, and, 
however lawful its other objects, render its acts and the 

acts of its members and those who unite with them 

therein, so far as they are in furtherance of such purposes, 

unlawful and actionable. A point is made that a large 

number of dealers in the state are not members, and that 

the number of wholesalers who co-operate is relatively 
small. But the statute meets such a case expressly. It 

provides that combinations of this nature on the part of 

"two or more persons" shall be unlawful, and acts of even 

a single person, intended to prevent others from engaging 

in the same business, are prohibited. Hence the number 

of persons who engage in such combinations and the pro

portion they bear to the whole number of dealers in the 

same trade, is not material.  
A number of errors are assigned upon rulings in the 

admission of evidence. One of these rulings, as will be 

seen presently, in our judgment, requires an order of 

reversal. Hence it will not be necessary to pass upon all 

of them. But several important questions are raised 

which will necessarily recur upon a new trial, and should 

be disposed of at this time. We think it clear, under the 

provisions of section 11, chapter 91a, Compiled Statutes,t 

* Cobbey, Annotated Statutes, sec. 11500, and note.  

t Cobbey, Annotated Statutes, sec. 11509, and note.
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that a dealer who is injured in any way by an unlawful 
combination of the character referred to in the -preceding 
sections may maintain an action against the members 
thereof, or any one or any number of them, to recover his 
damages. But counsel contend that unless the associa
tion, as such, authorized or participated in the acts 
whereby the plaintiff was injured, neither the association 
nor those of its members who did not take part directly 
in the acts complained of should be held by reason thereof, 
and that such acts are not admissible in evidence. against 
them. On this ground a number of letters and telegrams 
sent to wholesale dealers by individual members of the 
association were objected to, and the admission of this 
class of evidence is made the basis of several exceptions.  
We think the rulings of the trial court as to these offers 
were correct. One of the express objects of the associa
tion is to prevent competition by wholesalers in selling 
to consumers directly, or to retail dealers not eligible to 
membership in the organization. According to the defini
tion of the constitution and by-laws, plaintiff was a con
sumer, and was not entitled to become a member. The 
acts of the secretary and of the other defendants in en
deavoring to prevent or hinder sales to the plaintiff were 
in furtherance of the common design. Hence they might 
properly be shown in evidence against all, whether di
rectly participated in or expressly authorized by the as
sociation, as a whole, or not. These letters and telegrams, 
the circular, and the resolution passed by the association 
a few months before, were admissible to establish the na
ture and extent of the combination, as well as to chargv 
the several persons engaged therein with the consequences 
of such acts. A well-known text-writer, quoted from in 
Farley v. Peeblcs, 50 Nebr., 723, says: "Wherever the 
writings or words of any of the parties charged with or 
implicated in a conspiracy can be considered in the nature 
of an act done in furtherance of the common design, it is 
admissible in evidence, not only as against the party him
self, but -as proof of an act from which (inter alia) the
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jury may infer the conspiracy itself." 2 Archbold, Crim
inal Procedure [8th ed.], 621.* Almost all of the acts, 
evidence whereof is objected to, were undoubtedly admis
sible as against those defendants who directly took part 
in them. If the combination, or the participation of 

others of the defendants therein, was not shown suffi
ciently, the court should have been requested to instruct 
that the evidence could be considered only against those 
whose acts or declarations were proved. The evidence 
was properly received. Farley v. Peebles, 50 Nebr., 723.  

The defendants pleaded and offered to prove that prior 
to the commencement of this action the plaintiff had 

brought an action for precisely the same wrong against 
Iddings, Birge and Field, three other members of the asso
ciation, who had signed the circular above referred to; 
that pending such action he had gone into bankruptcy, and 
had listed the pending action among his assets; and that 
thereupon his interest therein had been duly sold at trus
tee's sale, and the purchaser and assignee at such sale had 
made a settlement with the defendants sued, and satisfied 
the cause of action in full. This evidence was rejected.  
We have no doubt that several actions might have been 
maintained at the same time against the various parties 
to the unlawful combination, and that they might have 
proceeded to judgment without one barring another. But 
it is equally clear that a satisfaction of any one of the 
judgments, or of the cause of action as against any of the 
defendants, would satisfy the whole claim. When an un
liquidated claim for damages against a number of joint 
wrong-doers is satisfied by one or more of the parties liable, 
it is extinguished as to all. Bryant v. Reed, 34 Nebr., 720.  
Hence we have to consider next whether the plaintiff's 
interest in the pending action passed to the trustee, so 
that it was capable of transfer at the sale, and could come 
into the hands of the purchaser and assignee who made 
the settlement.  

* The law here laid down by Archbold is based upon the rulings 
of Mr. Justice Bayley in the trial of Henry Hunt and others for the 
alleged Peterloo riot in 1819. Narratives of State Trials in the 

Nineteenth Century, vol. 2, 264-308.-W. F. B.

267VOL. 6G]



Cleland v. Anderson.  

Section 70* of the national bankruptcy law provides 
that all property of the bankrupt shall vest in the trustee 
which "prior to the filing of the petition he could by any 
means have transferred." Defendants offered to prove 
that the cause of action against Iddings, Birge and Field 
was the basis of a pending suit at the time bankruptcy 
proceedings were instituted, and the question arises, there
fore, whether either the cause of action or the interest of 
the bankrupt in the action based thereon was of such a 
nature that he might have transferred it "by any means" 
prior to the institution of the bankruptcy proceedings. It 
seems to be well settled that causes of action which are 
purely personal in their nature and of such a character 
that the bankrupt alone can enforce them, do not pass to 
or vest in the trustee. In Rogers v. Spence, 13 Mees & Wel.  
[Eng.], 570, 580, a leading case, Lord Denman said: "As 
the object of the law is manifestly to benefit creditors, by 
making all the pecuniary means and property of the bank
rupt available to their payment, it has, in furtherance of 
this object, been construed largely, so as to pass, not only 
what in strictness may be called the property and debts 
of the bankrupt, but also those rights of action to which 
he was entitled for the purpose of recovering, in specie, 
real or personal property, or damages in respect of that 
which has been unlawfully diminished in value, withheld 
or taken from him; but causes of action not falling within 
this description, but arising out of a wrong personal to the 
bankrupt, for which he would be entitled to remedy 
whether his property were diminished or impaired or not, 
are clearly not within the letter, and have never been held 
to be within the spirit, of the enactments, even in cases 
where injuries of this kind may have been accompanied or 
followed by loss of property." This principle has been 
followed in all subsequent cases, and the provisions of 
later bankruptcy acts appear to have been largely de
claratory of the ruling here laid down. Accordingly it has 

* 30 U. S. Statutes at Large, p. 565. U. S. Compiled Statutes, 1901, 
p. 3451.
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been held that a cause of action for malicious prosecution 
(In re Haensell, 91 Fed. Rep., 355; Noonan v. Orton, 34 

Wis., 259),for deceit (Tufts v. Mattlews, 10 Fed. Rep., 609; 
Zabriskie v. Smith, 13 N. Y. 322; In re Crockett, 2 Ben.  

[U. S. C. C.], 514, Fed. Cas. No. 3402), or to recover usury 

under a statute making the cause of action personal to the 
borrower (BromlIey v. Smith, 2 Biss. [U. S. C. C.], 511), 
will not pass to the assignee or trustee in bankruptcy. We 

think it reasonably clear that the cause of action in this 
case was one which, in the absence of legislation making it 
assignable, would not pass to the trustee. A very similar 
case was presented in Murray v. Buell, 76 Wis., 657, 45 N.  
W. Rep., 667. In that case it was held that a cause of 
action arising out of a conspiracy to monopolize the. entire 
coal business of a city, and to drive a coal dealer out of 
business, was not assignable, either at common law or 
under the statutes of that state. The general rule is that a 
right of action for injuries affecting the estate, rather than 
the person, is assignable, so that, for instance, conversion 
of property, trespass upon land or to personalty, deceit 

whereby money is fraudulently obtained, negligence re
sulting in injury to or destruction of property, and mat
ters of that kind, give rise to causes of action which may 
be assigned. On the. other hand, injuries affecting the 
person primarily, such as assault and battery, slander or 
libel, malicious prosecution, and the like, give rise to 

causes of action which are not assignable. The injury in 
the case at bar may well be held to come within the latter 
category, and were it not for the provisions of section 455 
of the Code of Civil Procedure, we should hold that the 
interest of the bankrupt in an action based upon such an 
injury did not vest in the trustee. But there is another 

principle which is well settled in this connection, namely, 
that causes of action which survive and pass to the per

sonal representative may be assigned. It is obvious that 

if, upon the death of a plaintiff, his cause of action would 
pass to his personal representatives, and be enforceable by 
them, so as to constitute part of his estate which might be

269
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administered for the benefit of creditors, it ought equally 
to pass to his trustee in bankruptcy for administration to 
the same end. The rule is universally recognized, that 
causes of action which survive and may be enforced by the 
personal representative are assignable, and may be en
forced by an assignee. Zabriskie v. Smith, 13 N. Y., 322; 
Grant v. Ludlow, 8 Ohio St., 1; Stewart v. Balderston, 10 
Kan.,131; Chouteau v. Boughton.,100 Mo., 406; Finn v. Cor
bitt, 36 Mich., 318; 2 Am. & Eng. Ency. Law [2d ed.], 1017.  
Section 455, Code of Civil Procedure,* provides that "no ac
tion pending in any court shall abate by the death of either 
or both the parties thereto, except an action for libel, slan
der, malicious prosecution, assault, or assault and battery, 
for a nuisance, or against a justice of the peace for mis
conduct in office." In Webster v. City of THastings, 59 
Nebr., 563, this court held that by reason of said section 
an action for personal injuries does not abate by the 
death of the plaintiff, but may be continued and the cause 
of action enforced by the plaintiff's personal representa
tive. As the statute is construed by the court, no action 
will abate by reason of the death of the plaintiff, whatever 
the nature of the cause of action upon which it is based, 
except such as are expressly named. Under that section, 
therefore, whatever might have been the rule had not an 
action been pending, it must be held that the interest of 
the bankrupt in the action brought by him against Iddings, 
Birge and Field would have passed to his personal repre
sentative upon his death, and in consequence was assign
able. These considerations serve at once to distinguish the 
case at bar from Murray v. Buell, supra. In Wisconsin, 
section 4253 of the statutes of 1898 contains substantially 
the same provisions as section 454 of our Code.t Under 
those provisions, causes of action which would not have 
survived at common law will not survive now except cer
tain causes of action therein expressly named; and these 
do not include the one here in question. But the Wisconsin 

* Cobbey, Annotated Code, sec. 455.  
t Cobbey, Annotated Code, sec. 454.
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Code contains no such provision as section 455 of our Code, 
and consequently, whereas it is held in this state that a 

pending action for a personal injury will not completely 
abate on the death of plaintiff, but may be revived and 
carried on by his representative, in Wisconsin it is held 
that such an action does abate, and may not be maintained 
by the personal representative, except in so far as the 
plaintiff seeks to recover for injury to his property, and 
possibly for expenses of medical attendance and the like.  
Randa7l c. Northwcsterin Tclyraph ('o., 54 Wis., 140, 11 
N. W. Rep., 419. It is clear, therefore, that Murray v.  
Biuell is not an authority in this jurisdiction, and that.we 
have no other course, under the provisions of our Code, 
than to hold that the plaintiff's interest in the pending 
action was of such a nature that it might have been trans
ferred, and, in consequence, came within the express pro
visions of section 70* of the bankruptcy act. As to a cause 
of action of this nature not in suit, under the provisions of 
section 454,Code of Civil Procedure,and the ruling in Mur
ruy v. Buell, supra, we should be inclined to hold that noth
ing would pass to the trustee. Consequently the plaintiff's 
bankruptcy would have no effect upon the present action, 
unless defendants sustain their allegations as to the action 
against Iddings, Birge and Field, the sale of plaintiff's in
terest therein by the trustee, and.the settlement by the pur
chaser, by competent ploof.  

The petition alleges that the Nebraska. Retail Lumber 
Dealers' Association is a "chartered association organized 
under the statutes of the state of Nebraska." Whether 
this means that the association is incorporated, is not 
clear. It certainly does not meet the requirements of the 
Code as to suits against voluntary associations. Burlinq
ton &6 M. R. R. Co. v. Dick, 7 Nebr., 242. Construing 
the pleading liberally, after judgment, we should hold that 
it sufficiently alleges incorporation. But the defendant 
denied incorporation, and alleged that it was a voluntary 

* 30 U. S. Statutes at Large, p. 565. U. S. Compiled Statutes, 1901, 
p. 3451.
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association, not organized to trade or do business in this 
state, nor to hold property therein; and the evidence shows 
such to be the fact. The association, as such, does no more 
than hold certain meetings and choose certain officers, who 
take the initiative in carrying out its purposes. A volun
tary association, unincorporated, which is not organized 
to carry on some trade or business or to hold property in 
this state, and does not in fact carry on a trade or business 
or hold property therein, can not sue or be sued as such.  
Burlington d- M. R. R. Co. v. Dick, 7 Nebr., 242, 246. The 
individual members are to be sued in such cases, not the 
association.  

Certain of the defendants complain of the action of the 
trial court in directing a verdict for their co-defendants 
Back and West. We do not think the fact that these de
fendants were not members of the association conclusive 
that they are not liable. They afterwards became mem
bers, and if they in fact united with the association, or 
some of its members, in furtherance of its unlawful pur
poses, they brought themselves within the provisions of 
section 1, chapter 91a., Compiled Statutes. But the plain
tiff, not the other defendants, should make this objection.  
An erroneous instruction directing a verdict in favor of cer
tain defendants, participants in a joint wrong, affords no 
ground of complaint to co-defendants jointly and severally 
liable with them. In Gerner v. Yates, 61 Nebr., 100, cited 
by counsel, the plaintiff complained that one of the defend
ants had been released improperly, which is quite another 
matter.  

We therefore recommend that the judgment be reversed, 
and the cause dismissed as to the defendant the Nebraska 
Retail Lumber Dealers' Association, but remanded for a 
new trial as to the defendants Cleland and Carroll.  

BARNES, C., concurs. OLDHAM, C., did not sit.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause dismissed as to defendant the Nebraska Retail
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Lumber Dealers' Association and remanded for a new trial 
as to the defendants Cleland and Carroll.  

REVERSED AND REMANDED.  

The following opinion on rehearing was filed July 3, 
1903. Former judgment adhered to:* 

Commissioner's opinion, Department No. 3.  

National Bankruptcy Act: PROPERTY. Where the state statutes 
make a distinction between a plaintiff's interest in pending 
action and his cause of action before suit brought, making 
the one assignable in cases where the other is not, the interest 
of a bankrupt in a pending action, which he might sell and 
assign, and of which his creditors might obtain the benefit 
on administration of his estate, is to be held "property," 
within the purview of subdivision 5, section 70, national bank
ruptcy act, rather than a "right of action" under subdivision 6.  

POUND, C.  

The facts are stated at length in the former opinion.  
It may be desirable, however, to restate briefly the partic
ular circumstances out of which the point argued upon this 
rehearing arises. Anderson had a cause of action for 
injury to his business, under section 11, chapter 91a, Com
piled Statutes, against some seven joint tort-feasors. He 
brought an action against three of them. Pending the 
action he became bankrupt and listed his interest therein 
among his assets. In consequence, it was sold, along with 
his other property, and the purchaser made a settlement 
with the defendants. Afterwards, he brought the present 
action against the four other tort-feasors, who set up the 
settlement and satisfaction in bar. The question is 
whether the interest of the bankrupt in the pending action 
passed to the trustee and thence to the purchaser, so as to 
have enabled the latter to make a settlement.  

Section 70t of the national bankruptcy act, by which this 
question must be determined, is not entirely clear. While 
doubtless intended to cover everything of value which 

* Rehearing allowed. See opinion, p. 276, post.  
f 30 U. S. Statutes at Large, p. 565. U. S. Compiled Statutes, 1901, 

p. 3451.  
24
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ought to be applied upon the claims of creditors, it does 
so ill a somewhat clumsy and confused form, which makes 
construtltion difficult. It provides that the trustee shall 
be vested with the title of the bankrupt to "all (1) docu
ments relating to his property; (2) interests in patents, 
patent rights, copyrights, and trademarks; (3) powers 
which he might have exercised for his own benefit, but not 
those which he might have exercised for some other per
son; (4) property transferred by him in fraud of his 
creditors; (5) property which prior to the filing of the 
petition he could by any means have transferred or which 
might have been levied upon and sold under judicial pro
cess against him: Provided, That when any bankrupt 
shall have any insurance policy which has a cash sur
render value payable to himself, his estate, or personal 
representatives, lie may, within thirty days after the 
cash surrender value has been ascertained and stated to 
the trustee by the company issuing the same, pay or 
secure to the trustee the sum so ascertained and stated, 
and continue to hold, own, and carry such policy free 
from the claiis of the creditors participating in the dis
tribution of his estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustee as assets; 
and (6) rights of action arising upon contracts or from 
the unlawful taking or detention of, or injury to, his 
property." 

We have no doubt that Anderson's right of action 
against Iddings, Birge and Field, before suit brought, 
would not have passed, and that his cause of action 
against the defendants in the present action did not pass, 
to the trustee. Subdivision 6 clearly applies in each case; 
and, as the right of action did not arise upon contract nor 
from the unlawful taking or detention of, or injury to, 
the bankrupt's property, that subdivision leaves it in the 
bankrupt. But the question remains whether the interest 
of Anderson in the action pending against Iddings, Birge 
and Field, at the time he became a bankrupt, as dis
tinguished from his right of action before he brought suit,
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comes within the purview of subdivision 5, or is likewise 
to be governed by said subdivision 6. Ordinarily, we 
should consider the one as standing upon the same ground 
as the other. The Code, however, makes a clear and im
portant distinction between them; the interest of a plain
tiff in a pending action surviving and passing to the per
sonal representative, so as to be available to creditors, and 
hence becoming assignable and saleable, in many cases 
where the cause of action before suit brought would abate.  
It would be an anomaly indeed if creditors of an estate 
could take advantage of rights not available to creditors 
of a bankrupt. A construction which would produce such 
an anomaly should be avoided if possible. We must look 
to the state law to see what the bankrupt might "by any 
means have transferred." Looking to the laws of this 
state, and finding that the interest in the pending suit 
here in controversy was transferable, and that our laws 
distinguished it from a right of action not in suit, it would 
seem that this distinction should be borne in mind in con
struing the general language of the federal statute, which 
was meant to be adjusted to the many and diverse local 
laws and statutes of the several states of the Union, so as 
to subject all of the debtor's estate, not exempt or other
wise beyond the reach of creditors, to the payment of his 
debts. We think, therefore, that where the state statutes 
make a distinction between a plaintiff's interest in a 
pending action and his cause of action before suit brought, 
making the one assignable, in cases where the other is not, 
the interest of a bankrupt in a pending action, which he 
might sell and assign, and of which his creditors might 
obtain the benefit on administration and distribution of 
his estate, in case of his death, is to be held "property" 
within the purview of subdivision 5, rather than a "right 
of action" under subdivision 6.  

It may be said that subdivision 5 must be limited in 
meaning to tangible or corporeal property, by reason of 
the context, since subdivisions 2, 3 and 6 relate to partic
ular species of incorporeal or intangible property. But
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subdivision 5 contains a proviso as to policies of life in
surance which negatives this construction, and many val
uable rights and species of intangible property have been 
held to come within its purview. In re Gaylord, 111 Fed.  
Rep., 717; In re Welling, 113 Fed. Rep., 189; In re Page," 
46 0. C. A., 160, 107 Fed. Rep., 89; Travellers' Ins. Co. v.  
Moses, 63 N. J. Eq., 260, 49 Atl. Rep., 720; In re Sling
luff, 106 Fed. Rep., 154; 1Valdron v. Becker, 33 Misc. Rep., 
182, 68 N. Y. Supp., 402.  

We therefore recommend that the former judgment be 
adhered to.  

DUFFIE and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is adhered to.  

The following opinion on rehearing was filed March 17, 
1904. Judgment below affirm ed.t BARNES, J., dissenting: 

1. Right of Action: TORT: PROPERTY: NATIONAL BANK-RuPTOY ACT: 
PENDING ACTION: TRUSTEE IN BANKRUPTCY. A right of action 
for tort, is not property within the meaning of the national 
bankruptcy act; and, even though an action is pending thereon, 
such right does not pass to the trustee in bankruptcy.  

2. Action for Tort: STATUTES: FEDERAL BANKRUPTCY ACT. An action 

for conspiracy, whereby plaintiff was "driven out of business as 
a dealer in lunber," under section 11, chapter 91a, Compiled 

Statutes, 1901, is an action in tort, and does not arise "from the 
unlawful taking or detention of, or injury to, his property," 
within the meaning of the federal bankruptcy act.  

SEDGWICK, J.  

In each of the two former opinions in this case, the con
clusion is based upon the proposition that a right of action 
in tort, upon which a suit is pending, passes to a trustee 
in bankruptcy under the fifth subdivision of the section 
of the bankruptcy act discussed in those opinions. It is 
assumed that our statute, which provides that a pending 
action in tort survives upon the death of the plaintiff, 

* 59 L. R. A., 94, t Rehearing allowed.
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would enable ordinary creditors of the decedent to reach 
the cause of action in satisfaction of their claims. This 
is assunung a premise which is, to say the least, doubtful, 
and, even if sound, will not support the conclusion derived 
therefrom. If a right of action in tort, upon which an ac
tion is pending, may under our statute be classed in any 
sense as property, it does not follow that it is included 
in the fifth subdivision of the federal statute in question.  
That statute classifies these matters for itself; it specifies, 
first, documents; second, interests; third, powers; .fourth 
and fifth, property; and sixth, rights of action. Upon such 
a classification, it will not do to say that rights of action 
axe property. The plain intention of the statute, is to 
otherwise classify them and to distinguish, for the pur

.pose of this classification, between property and rights 
of action. The sixth subdivision, therefore, must be taken 
to specify all rights of action that pass to the trustee in 
bankruptcy; and, as the right of action involved in this 
case is not included, it follows that it 'did not pass.  

Upon the last hearing, it was contended that the claim 
upon which the action is founded is not in tort, but is 
for injury to property, uider the sixth subdivision of the 
section of the federal statute in question. The argument 
is that by the action of the defendants the plaintiff's busi
ness was destroyed, and that business is property, within 
the meaning of the statute. The gist of the action was 
the "unlawful conspiracy and combination of the defend
ants to prevent competition, regulate prices, and control 
the purchase and sale of lumber." The resulting injury 
to plaintiff was that he was "driven out of business as 
a dealer in lumber and forced into bankruptcy." The 
conspiracy was, of course, a tort against the plaintiff and 
the injury was personal to him. It disqualified him to 
do business by reason of the position in which it placed 
him before the business world. His creditors might, and 
no doubt would, be benefited by plaintiff's ability to ac
cumulate money. They were damaged by depriving iiiii 
of his ability to do so, through loss of his business repu-
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tation, just as they would have been through the loss 
of a limb or other physical disability. Damages of this 
nature do not arise "from the unlawful taking or deten
tion of, or injury to, his property." 

All other questions raised in this litigation seem to have 
been properly disposed of in the former opinions.  

The judgments heretofore entered in this case, are va
cated and the judgment of the district court is 

AFFIRMED.  

BARNES, J., dissenting.  
Having been a member of the department of the commis

sion which formulated the former opinion in this case, I 
still adhere to that opinion, and therefore dissent, but 
without writing a dissenting opinion.  

NOTE.-Assignment of Tortious Rights of Action.-In distinguishing 
between tortious acts which are assignable and those which are not, 
the test ordinarily is: Will the right of action survive to the personal 
representatives of the assignor? A right of action for assault and 
battery, breach of promise, false imprisonment, malicious prosecu
tion .or slander-in which the damages consist in mental or corporal 
anguish-is not assignable. But a right of action for conversion, 
trespass, or case for negligence resulting in the injury or destruction 
of property, is assignable, for example: 

A mere right of action for fraud unconnected with any property 
which has a legal existence and value, is not assignable. Archer v.  
Freeman, 124 Cal., 528.  

A right of action for official fees illegally exacted, is assignable.  
Stewart v. Balderston, 10 Kan., 131.  

Where an insolvent debtor makes an assignment for the benefit 
of his creditors, the assignee can not maintain an action against an 
attaching creditor and the sheriff for injury to the business credit 
and reputation of his assignor as a result of the alleged malicious 
levy of a writ of attachment prior to the assignment. Slauson v.  
Schwabacher, 4 Wash. [St.], 783.  

A right to recover damages for a personal tort-false imprison
ment-is a mere personal right and is not assignable, even after 
verdict and before judgment. Hunt v. Conrad, 47 Minn., 557.  

A cause of action for fees collected in favor of a de-jure officer 
against a de-facto officer who wrongfully holds over, is assignable.  
Platt v. Stout, 14 Abb. Pr., o. s., 178.  

Unearned Fees and Salaries of Public Officers, Are Not Assignable; and 
This, by the Great Weight of Authority, in the Absence of Any Statute.
The public service is protected by protecting those engaged in per-
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forming public duties, and this, not on the ground of their private 

interest, but upon that of the necessity of securing the efficiency of 

the public service, by seeing to it that the funds for its maintenance 

should be received by those who perform the work, at such periods 

as the law has appointed for their payment. The particular cases 

presented were of the assignment of a month's salary in advance; 

and the claims were sold at ten per cent, discount. This being a sale 

and not a loan, presented no question of usury, but was held void as 

against public policy. Opinion by Johnson, J., concurred in by all 

the judges, including Sanford E. Church and Charles 3. Folger.  

Bliss v. Lawrence, 58 N. Y., 442; Schloss v. Hewlett, 81 Ala., 266; Bangs 

v. Dunn, 66 Cal., 72; Ellis v. State, 4 Ind., 1; Holt v. Thurman, 63 S.  
W. Rep. [Ky., 1901], 280. Contra: State a. Hastings," 15 Wis., *75; 

Brackett v. Blake, 7 Met. [Mafss.], 335; Mulhall v. Quinn, 1 Gray [Mass.], 
105; Maconber v. Doane, 2 Allen [Mass.], 541. Assignment held good 

as to unearned salary of school-teacher. Johnson v. Pace,t 78 Ill., 143.  

The assignment of unearned official salaries, is forbidden by federal 

statute and in England. Some American courts who have cited 

English cases do not appear to have been advised of the latter fact.  
-W. F. B.  

THOMAS MURRAY V. CITY OF OMAHA ET AL.  

FILED NOVEMBER 6, 1902. No. 12,197.  

Commissioner's opinion, Department No. 2.  

1. Municipal Corporations: Tons: ACT or INDEPENDENT BOARD. A 
municipal corporation is not liable for the torts of an inde

pendent board, constituted by the charter or by general law 

to perform some public service from which the municipality 

derives no special advantage in its corporate capacity, even 

though the duties imposed on such board might have been 

imposed upon the municipality, and its members are appointed 

by the municipal government under the provisions of the 
charter or law.  

2. Act of Independent Board: RATIFICATION. Nor is the municipality 
to be held liable for the acts of such a board on the ground 
that it ratified and adopted them, where the matters involved 
are not within the scope of the powers conferred on it by 
the charter, but are expressly confided to the lioard.  

* By a divided court.  
t This case arose under an attempt to garnishee the wages of a 

school-teacher. The teacher had given an order for unearned sal
ary to a preferred creditor; the board of directors accepted the 
order on condition of the completion of the contract. Another 
creditor brought the garnishment proceeding. Assignment held valid.  
-W. F. B.
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ERROR from the district court for Douglas county. Ac
tion in trespass for the tearing down a building as a nui
sance under municipal ordinance. The facts appear in the 
opinion. Tried below before BAXTER, J. Judgment for 
defendants. - Plaintiff brings error. Affirmed.  

I. J. Dunn, for plaintiff in error 

W. J. Connell and James H. Adams, contra 

POUND, C.  

This is an action against the city of Omaha and the 
members of the board for the inspection of buildings, ap
pointed under its charter, to recover for the alleged wrong
ful tearing down of certain frame buildings condemned 
by the board as nuisances under provisions of a municipal 
ordinance. The principal contest was as to the liability of 
the city, and as no other question is argued in the plain
tiff's briefs, we are concerned with that aspect of the case 
only. Section 36 of the act of 1893* for the government of 
cities of the metropolitan class, which was in force at the 
time of the occurrence out of which this case arose, gave 
the mayor and council power to provide for fire-limits; to 
provide for the removal of buildings erected contrary to 
fire-limit regulations; to provide that buildings within 
such limits, which had become dangerous by reason of de
cay, be removed, and to assess the cost of removal upon the 
land, or to collect it from the owner personally. While 
the language used is somewhat ambiguous, taken in con
nection with section 107 of the same act, we think it was 
intended to give the mayor and council power to provide 
general rules upon these subjects by ordinance. Section 
107 provided that in every city of the metropolitan class 
there should be a board for the inspection of buildings, 
which should "have charge of the enforcing of all ordi
nances pertaining to party walls, or the erection, con

* Comnpiled Statutes, 1893, ch. 12a.
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struction, alteration, repair, or removal of buildings." In 
other words, the power to make rules on such subjects was 
left to the city; the power to apply, execute and enforce 
them was intrusted to this board. The statute also pro
vided that the principal and executive officer of the 
board should be an inspector of buildings, and the city 
authorities, evidently construing the statute as we have 
done, provided, in the ordinances shown in evidence, cer
tain general rules for carrying out the powers given by 
section 36, and left their execution to that officer. The 
contention of the plaintiff is that the provisions of the 
ordinance as to the mode of procedure in removing a dan
gerous building were not strictly adhered to, and that for 
such reason the defendants became liable. A verdict for 
the defendants was directed in the trial court, and the 
plaintiff has come here by petition in error.  

We are of opinion that the city was not liable for the 
manner in which the board for the inspection of buildings 
exercised its office. The execution of laws and ordinances 
as to the erection, repair and removal of buildings was 
given expressly, not to the city, but to this board. The 
board was not under the control of the city government, 
but exercised its own discretion. It could not be ordered 
to condemn or remove this or that building. All the city 
could do was to enact ordinances providing general rules.  
When these were enacted, their execution and application 
was left to the board. The city did not enforce them. As 
the board was the, creature of the statute, and exercised 
powers derived from the state, not from the city, we do 
not see how it can be said to represent the municipality 
so.as to make the latter liable for its wrongful acts. The 
individual members are the persons to proceed against, 
not the city. As a general rule, a municipal corporation 
is not liable for the torts of an independent board, con
stituted by the charter or by general law to perform some 

public service from which the municipality derives no 
special advantage in its corporate capacity, even though 
the duties imposed on such board might have been imposed
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upon the municipality, and its members are appointed by 
the municipal government under the provisions of the 
charter or law. 1 Beach, Public Corporations, sec. 740; 
Williams, Municipal Liability for Tort, secs. 16, 17; 20 
Am. & Eng. Ency. Law [2d ed.], 1203. In such case the 
board represents the state and exercises its sovereignty; 
it is not an agent of the municipality. That the duties 
confided to the board in question were for the interest 
of the general public and might equally well have been left 
to a board appointed by the state government, or even to a 
state officer, is illustrated by other provisions in our laws.  
Not to mention the various statutes which are or have 
been in force providing for appointment of fire and police 
commissions by the governor, and giving such boards ex
tensive powers in municipal affairs, section 15, chapter 
30, Compiled Statutes,* 1901, puts the execution of the 
laws as to fire-escapes in the hands of the state. This is 
a matter of general public concern of the same nature as 
the condemnation and removal of dangerous, decayed and 
inflammable structures; and it is obvious that in either 
case the police power of the state is exercised, and the 
authority which the state sets up to wield that power 
represents the sovereignty of the state. Such has been the 
general course of decision with respect to boards so con
stituted. BryaUt v. City of St. Paul, 33 Minn., 289, 23 N.  
W. Rep., 220; McGinnis v. Inhabitants of Mcdway, 176 
Mass., 67, 57 N. E. Rep., 210; Gilboy v. City of Detroit, 
115 Mich., 121, 73 N. W. Rep., 128; Mead v. City of New 
Haven, 40 Conn., 72, 16 Am. Rep., 14. In Bryant v. City 
of St. Paul,-a case in which responsibility for the acts 
of a board of health, composed of the city engineer, city 
physician and four members of the city council, was in 
question,-the court said: "The duties of such officers 
are not of that class of municipal or corporate duties with 
which the corporation is charged in consideration of char
ter privileges, but are police or governmental functions, 
which could be discharged equally well through agents 

* Cobbey, Annotated Statutes, sec. 6359.
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appointed by the state, though usually associated with 
and appointed by the municipal body. The nature of the 
duties as public are the same in either case." In lc
Ginnis v. Inhabitants of Medway, supra, it was held that 
the municipality was not liable for the acts of a liquor
licensing board consisting of the selectmen of a town.  
In Mead v. City of New Haven, supra, the city, under 
power conferred by its charter, appointed an inspector 
of steam boilers and provided through a by-law that no 
one should use such a boiler until it had been tested by 
the inspector. It was held that the city was not liable for 
negligence of such inspector, the court saying: "The city 
must, we think, be regarded as the agent of the govern
ment, and acting for the state and not for itself in making 
the appointment of inspectors, and therefore not liable for 
the inspector's negligence." It can make no difference 
that the board was charged with the enforcement of mu
nicipal ordinances. The same is true of police commissions, 
excise boards, boards of health, and the like, as to which 
it is settled no liability attaches to the municipality. The 
ordinances which the board was constituted to carry out 
were enacted under authority of the state in furtherance 
of the police power of the state. The matters provided for 
might have been covered by general statute, and put in 

charge of general state officers, had the legislature so pre
ferred.  

It is contended that the city should be held for the rea
son that it afterwards ratified and adopted the wrongful 
acts of the board. The acts in question were not within 
the scope of the authority of the general municipal offi

cers, and we do not see how they could do by ratification 

what the statute confided to other and independent offi

cers. The enforcement of building ordinances was for the 

board, not the city, and the city could not enforce them 

by adoption or ratification, any more than in the first in

stance. Calwell v. City of Boone, 51 Ia., 687, 2 N. W.  

Rep., 614, 33 Am. Rep., 151; Peters v. City of Lindsborg, 40 

]Tan.,654, 20 Pac. Rep., 490. In City of Omaha v. Croft, 60
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Nebr., 57, the acts complained of were in the line of the 
city's authority, and done by virtue of an ordinance pro
viding therefor. The city had the power to do them in the 
first instance, and could ratify and adopt them when done 
by others.  

We recommend that the judgment be affirmed.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

COUNTY OF DOUGLAS ET AL. V. FRANK E. MOORES ET AL.  

FILED NOVEMBER 6, 1902. No. 11,389.  

Commissioner's opinion, Department No. 3.  

Costs: WITNEss FEES: STATUTE: PAYMENT INTO TREASURY. No costs 
of any kind can be taxed in a case, unless the statute makes 
provision therefor, and the legislature may, in providing for 
the taxation of witness fees and other costs, make a con
dition that such fees and costs shall be called for within a 
certain specified time, in default of which they shall be paid 
into the county treasury for the benefit of the school fund.  

ERROR from the district court for Douglas county.  
Action on the official bond of the ex-clerk of the district 
court to recover unclaimed witness fees. Tried below be
fore BAXTER, J. Judgment of non-suit below. Reversed.  

George W. Shields, for plaintiffs in error.  

James H. Adams (Asel Steere, Jr., on motion for re
hearing), contra.  

DUFFIE, 0.  

This is an action on the official bond of Frank E. Moores, 
as clerk of the district court for Douglas county, to recover 
certain unclaimed witness fees and costs paid to him as 
clerk of the district court. The defendants interposed a 
general demurrer to the petition, which was sustained, and
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the plaintiffs electing to stand on the petition, judgment 
was given for the defendants. The plaintiffs bring the 
case here on error.  

Since 1869 section 26, chapter 80, Compiled Statutes of 
1901, has been in force. It is as follows: "All unclaimed 
fees and costs which have been paid and not demanded for 
two years shall be paid in by the justice or clerk of any 
court under whose control such unclaimed fees and costs 
may be, to the school fund of the respective counties where 
such moneys belong."* In 1877t further legislation was had 
relating to unclaimed witness fees. The act provides that 
in all cases where witness fees shall be paid to the clerk of 
the district court, county judge or justice of the peace, and 
shall remain in their hands uncalled for for the period of 
six months, a report of the same under oath shall be made 
to the county commissioners of the county. The commis
sioners, within twenty days after the filing of the report, 
are to publish a notice in some paper of general circulation, 
for two weeks, that the fees, if not called for in six months, 
will be paid into the common-school fund of the county.  
It is made the duty of the county commissioners to com
mence suit against any officer and his bondsmen who fails 
to pay over to the county treasurer the witness fees re
ported by him, and not called for by the party entitled 
thereto within six months after the same are reported to 
the county commissioners as above provided. The petition 
alleges that the witness fees involved in this action were 
reported by Moores as unclaimed; that the county com
missioners had published notice as required by the stat
ute, and that Moores had failed to pay the same into the 
county treasury, though unclaimed for more than six 
months from and after the date of reporting them to the 
county commissioners. It is insisted by the defendants in 
error that these statutes are unconstitutional in that they 
seek to divest the parties to whom these witness fees be

* Cobbey, Annotated Statutes, see. 9885.  
t Compiled Statutes, ch. 28, sees. 39-41, Cobbey, Annotated Statutes, 

sees. 10882-10884.
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long, of their money without due process of law. It is 
further claimed that the question has been determined by 
this court adversely to the plaintiff in error in State v.  
Moores, 52 Nebr., 770. If it be conceded that the exact 
question was involved in State v. Moores, still we are of 
the opinion that the rule there announced should not be 
adhered to. The opinion in that case and the argument of 
the defendants in error in the case at bar, overlook and 
entirely ignore what, to our minds, is the controlling 
principle in this case. The witness fees allowed by statute 
are a part of the costs in a case. At common law no costs 
were taxed or allowed. It is only because of the statute 
allowing it to be done that witness fees are taxed in any 
case tried in our courts. The legislature has a right to re
quire that any citizen or resident of the state shall attend 
the courts of the state as a witness or juror without com
pensation or fee of any kind. This is a right belonging to 
the state in its capacity of sovereign. Without it it would 
not be able to administer justice among its citizens. The 
granting of pay to witnesses is a privilege extended, not a 
right which can be demanded. If the witness or juror was 
entitled to pay as a matter of right, he would have the same 
right to demand that his pay should be graduated accord
ing to the value of his time, and while one witness or juror 
could defmand a dollar a day for his attendance on the 
court, another whose time was more valuable could demand 
ten or twenty or fifty dollars per day, as the case might 
be. But it is useless to spend time in giving reasons for the 
rule or urging arguments in its favor, as it is settled be
yond controversy or dispute that, in the absence of a stat
ute, witness fees or other costs can not be allowed. Dow 
v. Updike, 11 Nebr., 95; 5 Ency. P1. & Pr., p. 110, and cases 
cited. This being so, and the right inhering in the legis
lature to award fees to witnesses or not, as it sees fit, it is 
not a question open for argument that if fees are allowed, 
it may be on any condition which the legislature sees fit to 
impose. Had the legislature seen fit, in passing the orig
inal statute allowing witness fees to be taxed, to say that
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they should be paid into the treasury for the benefit of the 
school fund unless the witnesses or the parties claiming 
the fees should demand them within six months, or any 
other specified time, no one would question the validity of 
such a law, or contend that the legislature, in granting the 
privilege to a witness to claim fees for his attendance,could 
not extend it on any legal condition which it saw fit to 
impose. Having the right to do this originally, it has the 
same right to incorporate the condition into the statute 
by way of amendment or subsequent legislation. That is 
all that has been done in the present case. The fees in
volved were all paid in under the statute as it now exists, 
and the witnesses or other parties who might have claimed 
the fees if demanded within the time required by statute 
have lost their right to them by their laches. They have 
not performed the condition which entitles them to claim 
these fees.  

We recommend that the judgment of the district court 
be reversed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

REVERSED.  

JAMES L. BROWNE, APPELLANT, V. CHARLES PALMER ET AL., 
APPELLEES.  

FILED NOVEMBER 6, 1902. No. 12,065.  

Commissioner's opinion, Department No. 3.  

1. Affidavit: NOTARY PUBLIC OF FOREIGN\ GOVERNMENT OR SISTER 
STATE. An affidavit taken before a notary of a sister state 
or foreign government, is properly received in support of 
a motion in the courts of this state.  

2. Consul is Notary Within Meaning of Statute. Section 1750, 
Revised Statutes of the United States, confers on consular 
officers the power "to perform any notarial act which any 
notary public is required or authorized by law to do within
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the United States." Held, That such consular officer is a 
notary public within the meaning of our statute, and author
ized to take and certify affidavits of depositions for use in 
the courts of the state.  

3. Review: DEFENDANT SERVED BY PUBLICATION: PETITION IN ERROR.  

A defendant served by publication only, who has parted with 
his interest in the property involved in the -action, is not 
entitled to have the judgment entered therein set aside under 
the provisions of section 82 of the Code of Civil Procedure," 
but this court can review the action of the district court 
in such case only on petition in error.  

4. Deed: EASEMENT: HIGHWAY: STREET IMPROVMENTS: RESERVATION.  

H. and M., being the owners of a large tract of land, donated 
a part of the tract to the city of Omaha for park purposes, 
under the circumstances fully set out in the opinion filed 
in City of Oiaha v. Megeuth, 46 Nebr., 502. A strip eighty feet 
wide entirely surrounding the park tract was also conveyed 
to the city, the deed thereto reciting: "And for the considera
tion aforesaid we also hereby convey to the said city of Omaha 
a strip of land eighty (80) feet wide, adjoining and entirely 
surrounding said park, for the purpose of a public street or 
highway, and that the said city of Omaha shall lay out and 
improve said street or highway, and shall forever after keep 
the same in good order and repair at the expense of the said 
city, and in case of failure or neglect to comply with any 
or all of said conditions, then and in that case the title to 
said street or highway shall revert back and reinvest in 
the said parties of the first part, their heirs or assigns, 
according to their original interests." Held, That the owners 
of lots abutting said eighty-foot strip could not be charged 
with the cost of sidewalks constructed thereon by the city, or 
with any work properly classed as a street improvement.  

APPEAL frOm the district court for Douglas county.  
Action to foreclose a tax certificate. Heard below before 
FAWCETT, J. Decree for the defendants. Plaintiff ap
peals. Affirmed.  

W. A. Saunders, for appellant.  

Howard H. .Baldrige and W. A. De Bord, contra.  

DUFFIE, C.  

The appellant Browne commenced this action to fore
close a tax certificate issued by. the county treasurer 

* Cobbey, Annotated Code, see. 82, and see note.
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of Douglas county covering the south 75 feet of lot 9, 
block 9, in Hanscom Place, an addition to the city of 
Omaha. The taxes for which the lot was sold included 
$22.77 for general city and county taxes and $98.63 for 
taxes levied for the construction of a sidewalk on Wool
worth avenue, abutting said lot. The defendants being 
non-residents of the state were served by publication only.  
No appearance being made, a decree was entered on the 5th 
of January, 1900, foreclosing the tax certificate and order
ing a sale of the premises to satisfy the amount found due.  
March 1, at a subsequent term of the court, the defend
ants joined in a motion to set aside the decree on the 
ground that they were served by publication only, and had 
no actual notice of the pendency of the suit. They also 
filed an answer admitting the sale of the real estate for 
taxes as set forth in the petition, and alleging that on the 
15th of December, 1899 (which was during the pendency 
of the action), the defendants George Macleod and Chris
tina Macleod Allen conveyed their interest in said lot to 
the defendant Charles Palmer. The answer offers to pay 
the amount of regular taxes assessed against the property, 
and alleges that the sidewalk tax was levied without an
thority, and was an illegal charge against the property, on 
account of a certain condition in a deed made by Hanscom 
and 31egeath to the city of Omaha, conveying to said cit
what is known as "Hanscom Park," and which condition 
will hereafter be referred to. The motion to set aside the 
decree and allow the defendants to come in and answer and 
defend the action, was supported by the affidavit of Charles 
Palmer, taken before a notary public of Prince Edward 
Island, 'Dominion of Canada. April 21, 1900, the court 
sustained the motion as to the defendant Charles Palmer 
but denied it as to the other defendants, without prejudice 
to their right to renew said motion at a subsequent date.  
The record does not disclose upon what ground the court 
overruled the motion as to the defendants George Macleod 
and Christina Macleod Allen, but it was undoubtedly be
cause these parties had. not filed their own affidavits show

25
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ing that they had no knowledge of the pendency of the ac
tion prior to the decree. May 15, 1900, Christina Macleod 
Allen filed a motion to vacate the decree as to her, which 
motion was supported by an affidavit taken before William 
Gibron, United States vice-consul and acting consul at the 
city of Glasgow, Scotland, and afterward the court sus
tained said motion, and set aside the decree as to Christina 
Macleod Allen, and allowed her to refile her answer ten
dered in the case upon the filing of her first motion. A 
final decree was entered foreclosing the tax lien as to the 
general city and county taxes and adjudging the sidewalk 
tax null and void, and from this decree the plaintiff has 
taken an appeal to this court.  

The appellant insists that the district court had no au
thority to set aside the decree of January 5, 1900, for the 
reason that no legal affidavits were offered in support of 
the defendants' motion to vacate said decree. It will be 
noticed from the foregoing statement that the affidavit of 
Charles Palmer was taken before a notary public of Prince 
Edward Island, and the affidavit of Christina Macleod 
Allen before the vice-consul of the United States at Glas

gow, Scotland. As to the Palmer affidavit, there can be 
no doubt that it comes strictly within the provisions of our 
statute. Section 371 of our Code of Civil Procedure is as 
follows: "An affidavit may be made in and out of this 
state, before any person authorized to take depositions, and 
must be authenticated in the same way, except as provided 
in section one hundred and eighteen." Section 375 is in 
the following language: "Depositions may be taken out 
of the state by a judge, justice, or chancellor of any court 
of record, a justice of the peace, notary public, mayor, or 
chief magistrate of any city or town corporate, a commis
sioner appointed by the governor of this state to take depo
sitions, or any person authorized by a special commission 

from this state." A reading of these two sections makes 
it evident that an affidavit taken before a notary public 
either in or out of the state of Nebraska may be used in 
support of a motion or other procedure in court where
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necessary. The question of the right to use the affidavit 
of Christina Macleod Allen, taken before the vice-consul 
in Glasgow, is one of some difficulty. A somewhat ex
tended examination has shown that there is a dearth of 
authority upon the question. The general rule is that in 
the absence of statutory authority an affidavit taken out
side the state is of no validity.  

In Welsh v. Hill, 2 Johns. [N. Y.], 373, it was held: "An 
affidavit of a plaintiff in a cause residiig at Havana, taken 
before the conunrcial and naval agent of the United 
States, resident there, may be read in this court, on a mo
tion for a commission to take the examination of witnesses 
abroad." 

In Sentmens v. Walters. 55 Wis., 675, it was held that, "a 
consul of the United States may take depositions without 
a commission." In support of this holding the court refers 
to section 1750* of the Revised Statutes of the United 
States [2d ed.], aud He;muan. x i_ Herman 4 Wash. [U. S.  
C. C.], 555. No provision of the Wisconsin statute is cited, 
and from the fact that the court refers to section 1750 of 
the Revised Statutes of the United States, we infer that it 
relied upon that section alone as viving the authority.  

In Suaye v. Birckhead, 20 Pick. [Mass.], 167, it is said: 
"An American consul, residing in a foreign couinitry and 
who has been duly accredited there, is a magistrate au
thorized to take affidavits and depositions in such counht.y, 
within the meaning of the rule of court respecting cot
missions to take depositions." 

Two other cases,-Herni v. Hermn i, 4 Wash. [U.S.C.  
C.],555, and Adamis v. State, 19 Tex. App., 250,-and which 
tirow no light upon the question under consideration, are 
all the cases which we have been able to find in which a 
deposition or affidavit executed before a United States 
consul has been questioned. None of the caes above 
cited throw any light upon the power of a consul inder our 
statute to take a deposition or an aflidavit, and we are 
therefore driven to an examination of section 1750* of the 

,U. S. Compiled Statutes, 1901, p. 1196.  
t Fed. Gas. No. 6,407.
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Revised Statutes of the United States, which in part is as 

follows: "Every secretary of legation and consular officer 

is hereby authorized, whenever he is required or deems it 

necessary or proper so to do, at the post, port, place, or 

within the limits of his legation, consulate, or commercial 

agency, to administer to or take from any person an oath, 

affirmation, affidavit, or deposition, and to perform any 

notarial act which any notary public is required or au

thorized by law to do within the United States. Every such 

oath, affirmation, affidavit, deposition, and notarial act 

administered, sworn, affirmed, taken, had, or done, by or 

before any such officer, when certified under his hand and 

seal of office, shall be as valid, and of like force and effect 

within the United States, to all intents and purposes, as 

if administered, sworn, affirmed, taken, had, or done, by or 

before any other person within the United States duly 

authorized and competent thereto." Under this section 

there can be no doubt that affidavits or depositions taken 

before a United States consul within the limits of his con

sulate may be properly used in any federal court or before 

any federal officer or tribunal where such affidavit or depo

sition is requisite. But the federal congress can not estab

lish rules of evidence or forms of procedure for our courts, 
and if section 1750 does not confer upon United States 

consuls the powers and privileges of a notary public within 

the meaning of our own statute, then an affidavit or deposi-.  

tion taken before them is not properly receivable in our 

courts. It will be observed that the section above quoted 

from authorizes every secretary of legation and consular 

officer to perform any notarial act which any notary public 

is required or authorized by law to do within the United 

States. This language undoubtedly confers upon United 

States consuls every power of a notary public. An officer 

who may perform any notarial act which a notary public 

may do, is certainly invested with all the powers possessed 

by a notary under our statute, or under the statute of any 

of our sister states; and one who performs the duties of a 

notary, and who is invested by statute with power and
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authority so to do, falls within the meaning of our statute 

as such official as fully as though his warrant of appoint

ment gave him that name, instead of some other official 

title. We conclude, therefore, that a United States consul, 

duly accredited by the federal government to a foreign 

power, may, under our statute, take affidavits or deposi

tions for use in our courts. This being so, the court did 

not err in receiving and considering the affidavit of Chris

tina Macleod Allen in support of her motion to vacate the 

decree.  
The appellant further insists that the court erred in 

vacating the decree so far as it relates to the interest of 

Christina Macleod Allen, for the reason that she had dis

posed of her interest in the property in controversy prior 

to the filing of the motion. In Powell v. McDowell, 16 

Nebr., 424, this precise point was before the court. Powell, 

being made defendant in a foreclosure proceeding, was 

served by publication only. After decree he moved to have 

the same vacated, and this was denied, because it was 

shown that he had parted with all interest in the land after 

the commencement of the action and prior to filing his 

motion. The first headnote is as follows: "A party 

against whom a judgment or decree has been rendered, 

upon service by publication, must show that he has an 

interest in the subject of the action and that he is entitled 

to be heard in a defense thereto, before he can be entitled 

to have the decree or judgment set aside under the provis

ions of section 82 of the Civil Code." The answer of the 

defendants filed in this case shows that Christina Macleod 

Allen had parted with her interest in the premises prior 

to the filing of her motion to vacate the decree against her.  

If she had conveyed by warranty deed, so as to be liable on 

her covenants, she would still have an interest in this lot 

which she might protect by having the decree vacated, and 

by making any defense that she might have against the 

taxes sought to be enforced against the premises. She 

conveyed, however, by quitclaim deed. Her conveyance 

contains no covenants against incumbrances of any kind.
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She was, therefore, no longer interested in the premises, 
and had no interest to defend. Upon this ground the court 
should have refused her motion. This would require a 
reversal of the decree, so far as the interest in the lot ac
quired from Christina Macleod Allen is concerned, had the 
proper steps been taken to correct the error. It has become 
the settled rule of this court that errors of law occurring 
at the trial of an equity case can be reviewed by this court 
only on petition in error. In Lowe v. Riley, 57 Nebr., 252, 
it is said at page 260: "Again, if the district court erred in 
denying the appellants a jury for a trial of the issues in 
this proceeding, that was an error of law which occurred 
at the trial and can not be reviewed on appeal, but only on 
petition in error." Frenzer v. Phillips, 57 Nebr., 229.  

The only remaining question is the correctness of the 
decree upon the merits. The agreed statement of facts 
upon which the case was tried shows that Andrew J. Han
scom and James G. Megeath deeded to the city of Omaha 
a large tract of land now known as "Hanscom Park," the 
deed containing the following condition: "And for the 
consideration aforesaid we also hereby convey to the said 
city of Omaha a strip of land eighty (80) feet wide, adjoin
ing and entirely surrounding said park, for the purpose of 
a public street or highway, and that the said city of Omaha 
shall lay out and improve said street or highway, and shall 
forever after keep the same in good order and repair at the 
expense of the said city, and in case of failure or neglect to 
comply with any or all of said conditions, then and in that 
case, the title to said street or highway shall revert back 
and reinvest in the said parties of the first part, their heirs 
or assigns, according to their original interests." The 
sidewalk taxes in controversy in this case were, as before 
stated, levied and assessed against the lot for the building 
of a sidewalk abutting thereon, and included within the 
80-foot strip described in the deed from which the above 
quotation was taken. In City of Omaha v. Megeath, 46 
Nebr., 502, it was held: "Where a strip of ground sur
rounding a tract of land designed for a public park was
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conveyed by parties who owned other land outside of and 
abutting upon the said strip upon the express conditions 
in the deed of conveyance, that the grantee should lay out 
and improve said strip as a street and forever after keep 
the same in good repair and order at its own expense, such 
city, for improving or keeping in repair such street, can 
not require payment by its grantors because of their owner
ship of the aforesaid abutting property, and the same ex
emption from liability exists in favor of one who has since 
purchased a part of said abutting property." This is con
clusive of the case at bar. The city was to improve the 
whole of the 80-foot strip. Whatever street improvements 
the city may desire to make upon this tract it must make 
at its own expense. The claim of the appellant that im
provements to be paid for by the city should be limited to 
that part used for a roadway alone, is contradicted by the 
express terms of the deed. The city must improve the 
whole strip so far as it desires improvements to be made 
thereon.  

For the reasons above given, we recommend that the de
cree of the district court be affirmed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.  

SULPHO-SALINE BATH COMPANY V. WINFRED E. ALLEN.  

FILED NOVEMBER 6, 1902. No. 12,206.  

Commissioner's opinion, Department No. 3.  

1. Bailee: NEGLIGENCE: BURDEN. The burden is on a bailee for hire 

to show that property intrusted to his care was lost without 
negligence on his part.  

2. 3Bailment for Hire. A bailment is for hire, although no direct 
hire is paid for the bailment, where it is a necessary incident 
of a business in which the bailee makes a profit.
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3. Federal Congress: RULES or EVIDENCE IN STATE COURT. The 
federal congress is not authorized to prescribe rules govern
ing the admissibility of evidence in the courts of this state.  

Eiuuou from the district court for Lancaster county. Ac
tion in nature of special assumpsit by bailor against bailee 
for hire. Tried below before HOLMES, J. Judgment for 
plaintiff. Defendant brings error. Affirmed.  

Charles 0. Whedon and J. A. Brows, for plaintiff in 
error: 

Plaintiff-below's testimony discloses negligence on his 
part in losing his key, or in allowing the same to be stolen 
while in his possession. This negligence was the direct or 
proximate cause of the loss complained of, and plaintiff 
could not recover. Brady v. Chicago, St. P., M. & 0. R.  
Co., 59 Nebr., 233; Omaha H. R. Co. v. Doolittle, 7 Nebr., 
481.  

Frederick Shepherd, contra.  

DUFFIE, C.  

The plaintiff in error operates a bath-house in the city 
of Lincoln, having among its other attractions, a. plunge 
bath. In the office where tickets are sold is a system of 
drawers or boxes in charge of an attendant who presents 
one of them to any patron having valuables about his per
son, in which the valuables are deposited, the box returned 
to its proper place and locked, and the key given to the 
patron. After taking his bath the visitor returns the key 
to the attendant, who unlocks and presents the drawer to 
the visitor, who, in this way, regains possession of such 
valuables as he may have deposited. On the evening of 
July 21, 1900, Allen, the defendant in error, visited the 
bath-house, in company with one Chase, for the purpose of 

getting a bath. On purchasing tickets, the attendant 
presented a box to each of them, in which they deposited 
their valuables, received the keys to their respective boxes, 
passed into the bath-room, each taking a separate dressing
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room, where they disrobed, and afterward enjoyed their 
bath in the plunge. Allen testifies that he placed the key 
given to him in his coat pocket and that on returning to 
his dressing room he noticed that his clothing had been 
disarranged by some one during his absence in the bath, 
and his key was missing. He immediately notified the at
tendant from whom he had received the key, and was told 
that his property could not be returned until the managing 
official opened the boxes. The next morning he called at 
the bath-house and had a talk with the manager, who told 
him that his key had been turned in, and that his property 
was gone; that detectives had been employed; and re
quested him to call again a day or two later. The second 
day thereafter Allen again called upon the manager, and 
was told that nothing further had been learned, and, on 
Allen's demand to be paid the value of his property, pay
ment was refused. This action was thereupon commenced 
to recover the value of the deposit, which, in his petition, 
Allen alleges was a gold watch of the value of $45, and 
currency to the amount of $116.  

The answer is as follows: 
"For answer to the petition of the plaintiff defendant 

admits that on or about the 21st day of July, 1900, plain
tiff came to the defendant's bath-house to take a swim in 
its swimming pool; that before he went into said pool he 
without any request from defendant placed in a drawer 
at defendant's counter certain effects the kind, character 
and value of which if the same had value defendant was 
not at any time informed or advised, which drawer was 
securely locked and the key was then and there delivered 
to plaintiff who took the same away with him. Plaintiff 
never returned said key nor is defendant aware what dis
position he made of it.  

"Defendant denies each and every allegation and aver
ment in the petition contained not hereinbefore specif
ically admitted.  

"Wherefore defendant prays to be hence dismissed with 
costs."
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We think the evidence fairly establishes the fact that a 
custom prevailed at the bath-house of inviting its patrons, 
when they purchased a ticket entitling them to a bath, to 
place their valuables in one of the boxes described. That 
this made the company a bailee of the property, can not 
be doubted. The evidence shows that the house had many 
patrons, that the dressing rooms were not provided with 
locks, thus rendering it necessary that some place should 
be provided for the safe-keeping of such valuables as 
visitors might have about their person while taking a 
bath.  

In Woodruff v. Painter, 16 L. R. A. [Pa.], 451, a retail 
dealer in clothing was sued for the value of a watch which, 
at the direction of a clerk, he had placed in a drawer while 
trying on a suit of clothes. The court said (page 452) : 
"When the defendants opened a retail clothing store they 
thereby invited the public to come into their place of busi
ness and purchase clothing in the usual manner; and when 
they extended this invitation they assumed some duty to 
the people who should respond to it. Even the house
holder who permits the use of a path leading to his house 
is deemed to hold out an invitation to all people who have 
any reasonable ground for coming thither to pass along 
his pathway, and is therefore held responsible for neglect
ing to fence off dangerous places. 1 Addison, Torts,* 203.  
So, too, a shopkeeper is liable for neglect on leaving a 
trap-door open without any protection by which his cus
tomers receive injury. Parnaby v. Lancaster Canal Co..  
11 Ad. & El. [Eng.], 223. In like manner it can not be 
doubted that, if these defendants had maintained or per
mitted a danger of any kind in their store, and by reason 
of it the plaintiff had sustained bodily injury, they would 
have been answerable to him for th consequences. In 
such case they would be said to have been guilty of 
negligence,-guilty of a neglect of duty which they owed 
to the customer; but I apprehend that the duty neg
lected would arise from an implied contract that, if 

* Dudley & Baylies' edition.
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customers would come to their store, no harm that 
could reasonably be averted should overtake them, and 
the consideration for such promise would be the chance 
of profit from their patronage. Upon principle the con
tract must be held to extend to the safety of such property 
as the customer necessarily or habitually in pursuance 
of a universal custom carries with him. Whatever thus 
necessarily, or in common with people generally, he habit
ually carries with him, and must necessarily lay aside in 
the store while making or examining his purchases, he 
is invited to lay aside by the invitation to come and pur
chase, and, having laid it aside upon such invitation and 
with the knowledge of the dealer, he has committed it to 
his custody. And, this being a necessary incident of the 
business upon which the customer was invited to cpme to 
the store, the care of the property would be within the au
thority of the salesman assigned to wait upon him; it 
would be part of the transaction in which he is authorized 
to represent his employer. This much was assumed with
out question in Bunnell v. Stern, 122 N. Y., 539, 10 L. R.  
A., 481, a case differing from the present in this only: 
that the article lost was a lady's cloak, and the sales
woman took no care whatever of it. Assuming that the 
jury would have found that a watch is such personal be
longing as men usually carry with them, and that in the 
selection of a suit of clothes it is necessary or usual to 
remove it from the person, and lay it aside; and, further, 
that the plaintiff, by direction of the defendants' sales
man, placid his watch in a designated drawer in the 
store, preparatory to the selection of a suit of clothes, to 
purchase which he visited the store,-the defendants 
thereby became chargeable as bailees. The principles 
which govern that relation are briefly and clearly stated 
by Judge Story, in his work on Bailments, thus: 'When 
the bailment is for the benefit of the bailor, the law re
quires only slght diligence on the part of the bailee, and 
of course makes him answerable only for gross neglect.  
When the bailment is for the sole benefit of the bailee, the
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law requires great diligence on the part of the bailee, and 
makes him responsible for slight neglect. When the bail
ment is reciprocally beneficial to both parties, the law 
requires ordinary diligence on the part of the bailee, and 
makes him responsible for ordinary neglect. Manifestly 
the bailment, in a case like the present, is of the latter 
class, for, while the customer pays nothing directly, or 
eo nomine, for the safe-keeping of his effects, the dealer 
receives his recompense in the profits of the trade of which 
the bailment is a necessary incident. It was upon this 
principle that Lord Holt said, in Lane v. Cotton, 12 Mod.  
[Eng.], 73, 483, an action was sustainable against an inn
keeper for the loss of a guest's goods, and that the court of 
appeals affirmed the judgment of the court of common 
pleas of the city of New York in Bunnell v. Stern, supra.' " 

The answer of the company, a bailee for hire, is peculiar.  
While admitting the receipt of the property, or of some 
property, there is no plea that ordinary care was exer
cised in its preservation or that it was lost or taken from 
the possession of the company without negligence on its 
part; and the evidence on the part of the defendant below 
is more barren than its plea. We have searched the record 
in vain for any testimony as to what became of the prop
erty. So far as the record discloses, it may still be in the 
company's possession. The only evidence in the record 
that the property was claimed and taken by some third 
party is a statement made by Allen, that during one of his 
calls the manager told him that the key had been turned 
in and that the property was gone. This statement, not 
under oath, can not be taken as evidence of the fact, es
pecially when we consider that the manager and his clerk 
both testified on the trial, and made no attempt to show 
that the property was taken by a third party. Having re
ceived the property as bailee, the burden was on the de
fendant below to show that it was lost, if such was the 
case, without negligence upon its part.  

Complaint is made of several of the instructions given 
by the court, and particularly those defining the law re-
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lating to contributory negligence on the part of the plain 
tiff. To review these instructions in detail would occupy 
too much time and unduly extend this opinion. It is 

sufficient to say that the defendant did not plead con

tributory negligence as a defense, and, if such a plea had 

been entered, there is no evidence from which contributory 
negligence on the part of the plaintiff could be inferred.  

The whole theory of the defense, as we gather it both from 

the answer and from the testimony offered by the defend

ant, was that it was under no obligation to return the 

plaintiff's property until he had returned the key of the 

box in which it had been deposited. No time need be spent 
in demonstrating the unsoundness of such a defense. If 

the company is still in possession of the plaintiff's prop

erty, or if it has been lost because of its want of ordinary 
care in its preservation, it must answer in damages for its 

value, even though the plaintiff below is unable to return 

the key through its being lost or stolen from him. The 

verdict is the only one that could have been returned under 

the evidence, and technical error in the instructions, if any 
such there be, is error without prejudice.  

Exception was taken to the action of the court in over
ruling the objections of the plaintiff in error to the use of 
the deposition of the defendant in error. The defendant 
in error is now a resident of the state of Washington, and 

his deposition was taken and used upon the trial. The 

certificate of the notary before whom the deposition was 
taken did not have an internal revenue stamp attached, 
and it is claimed that this rendered the deposition inad
missible in evidence under the provisions of the act of con

gress of June 13, 1898, entitled "An act to provide ways 
and means to meet war expenditures, and for other pur

poses."* We have already held that the federal congress 
.has no authority to make rules governing the admission 
of evidence in the courts of this state, or to determine what 
shall be competent or incompetent. 'Noble v. Citizens' 

Bank of Geneva, 63 Nebr., 847.  
*U. S. Compiled Statutes, 1901, p. 2296. 30 U. S. Statutes at Large, 

p. 45L
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We discover no reversible error in the record, and 
recommend tho affirmance of the judgment.  

AMEs and ALBERT, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CLAUS SOTHMAN V. STATE OF NEBRASKA.  

FILED NOVEMBER 6, 1902. No. 12,685.  

Commissioner's opinion, Department No. 3.  

1. Intoxicating Liquors: SEARCH WARRANT: JURY TRIAL. A prosecu
tion under the provisions of sections 20, 21 and 22, chapter 
50, Compiled Statutes, although lto some extent involving prop
erty rights, is not an action for the recovery of money, nor 
of specific real or personal property, and therefore is not 
within the provisions of section 280 of the Code of Civil Pro
cedure.  

2. Right of Appeal. Section 24 of the Bill of Rights applies exclu
sively to civil cases, and in such cases is satisfied if a party 
has resort to the court of last resort by appeal, error or 
otherwise. Moise r. Powell, 40 Nebr., 671.  

3. Imprisonment for Debt. Section 23 of chapter 50, Compiled 
Statutes, is not in contravention of the provision of the con
stitution against imprisonment for debt: 

4. Information: DEM uREi. An information upon which the party 
charged is to be put upon trial, which, instead of charging an 
offense in positive terms, merely charges that the county 
attorney "has reason to believe and does believe" that the 
acts constituting the offense have been committed by the 
accused, is vulnerable to a demurrer.  

5. Intoxicating Liquor: BEER. The courts of this state will take 
judicial notice that beer is an intoxicant.  

6. Criminal Pleading: DurLIcITY: ABATEMENT. Where two offenses 
are charged in the same count of a complaint filed before 
an examining magisirale, such duplieity does not render the 
proceedings before such magistrate invalid, nor can it be 
successfully urged in abatement of an information filed in the 
district court based on such examinatioil.
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7. Plea in Abatement. Where a party has had a preliminary hear
ing, and has been held to answer to the district court, and 
an information is filed against him in such court, that no war
rant has been issued and served on him, based on the offense 
charged, and that he has never been arrested and brought 
into court on such charge, is not a good plea in abatement.  

S. Secondary Evidence: FOUNDATIOX. It is error to permit a wit
ness, over a proper objection, to answer a question, where such 
answer involves secondary evidence of the contents of a 
written instrument, for the admission of which no foundation 
has been laid, and the conclusion of the witness as to the 
nature of such instrument.  

9. Charge of Court. Charge of court examined, and held to be a 
fair and accurate exposition of the law applicable to the case.  

ERROR from the district court for Merrick county.  
Tried below before GuitnsoN, J. Reversed.  

Harrison & Pearne, for plaintiff in error.  

Frank N. Prout, Attorney General, Norris Brown, Will
iam B. Rose, George W. Ayres and John Patterson, for the 
state.  

ALBERT, C.  

A complaint in writing and upon oath was made before 
the county judge of Merrick county, one count charging 
the defendant with the crime of keeping intoxicating 
liquors, namely, beer, whiskey, brandy, wine and alcohol, 
for sale without license, contrary to law, on certain prem
ises in said county. In another count, he was charged with 
the unlawful sale of certain intoxicating liquors to a cer
tain person in said county. A warrant issued, in which the 
offenses were set forth substantially as in the information, 
directing the officer to search the premises described and 
seize the liquors if found, and to arrest the defendant.  
Under the warrant the officers seized a quantity of beer 
and other liquors, and arrested the defendant. A pre
liminary examination was had before the county judge, and 
the defendant was held to answer to the district court. No 
order was made concerning the liquors seized. Afterward,
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an information was filed against the defendant, which, 
omitting the title and verification, is as follows: 

"Be it remembered, that George W. Ayres, county at
torney in and for Merrick county in the state of Nebraska, 
who prosecutes in the name and by the authority of the 
state of Nebraska, comes here in person into open court at 
this, the September term A. D. 1901 thereof, and for the 
state of Nebraska, gives the court to understand and be 
informed that he has reason to believe and does believe that 
intoxicating liquor, to wit, beer was unlawfully and wil
fully owned and kept by one Claus Sothman in a certain 
frame building situated on lot 9, in block 22, of the village 
of Chapman in said county and state, on the 17th day of 
June, 1901, that said intoxicating liquor above described 
.was intended to be and was then and there being by and 
under the direction of the said Claus Sothmau, unlawfully 
sold without license or druggist's permit having been ob
tained by said Claus Sothman, for the sale of said intoxi
cating liquors above described according to law, in viola
tion of the provisions of chapter 50 of the Compiled Stat
utes of Nebraska, contrary to the form of the statute in 
such case made and provided and against the peace and 
dignity of the state of Nebraska.  

"Count Two.  
"And the county attorney aforesaid who prosecutes as 

aforesaid in the name and by the authority of the state of 
Nebraska aforesaid, further gives the court to understand 
and be informed that he has reason to believe and does 
believe that intoxicating liquor, to wit, whiskey was wil
fully and unlawfully owned and kept by one Claus Soth
man, in a certain frame building situated on the west half 
of lot 9 in block twenty-two of the village of Chapman in 
said county and state on the 17th day of June A. D. 1901, 
that said intoxicating liquor above described was intended 
to be and was then and there being by and under the direc
tion of the said Claus Sothman unlawfully sold without a 
license or druggist's permit having been obtained by said 
Claus Sothman for the sale of said intoxicating liquor
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above described according to law in violation of the pro
visions of chapter 50 of the Compiled Statutes of Nebraska, 
contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the state of 
Nebraska.  

"Count Three.  
"And the county attorney aforesaid who prosecutes as 

aforesaid in the name and by the authority of the state of 
Nebraska aforesaid, further gives the court to understand 
and be informed that Claus Sothman late of the county 
aforesaid on the 28th day of March A. D. 1901, in the 
county of Merrick and state of Nebraska, aforesaid, un
lawfully did sell a certain quantity of liquor, to wit, 
four glasses of beer, to one Bayard Hamilton Tivis, he, the 
said Claus Sothman, not then and there having a license 
to sell malt, spirituous and vinous liquors as by law in 
that behalf is required and he the said Claus Sothman not 
then and there having a druggist's permit to sell such 
liquors, contrary to the form of the statute in such case 
made and provided and against the peace and dignity of 
the state of Nebraska." 

A demurrer was interposed to each count of the infor
mation, and overruled by the court. The defendant then 
pleaded in abatement, as to the first and second counts, 
that he had no preliminary examination on such charges; 
as to the third, that no warrant had been issued and served 
upon him on such offense, and that he had never been ar
rested and brought into court on such offense. The plea 
in abatement was overruled, and the defendant entered a 
plea of not guilty. Upon a trial had, the defendant was 
found guilty on the several counts, and the court imposed 
a fine of $300. No order was made concerning the liquors 
seized. The defendant brings error.  

It is first urged that the demurrer to the first and second 
counts should have been sustained. In this behalf it is 
argued that sections 20, 21 and 22 of chapter 50, Compiled 
Statutes,* commonly known as the search and seizure law, 

* Cobbey, Annotated Statutes, sees. 7170-7172.  
26
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are unconstitutional. It is not, nor could it be success

fully urged at this late day that the general scope of the 

act is not within the police power of the state, but the argu

inent of the defendant on the constitutionality of the act 

is that the constitution provides that the right of trial by 

jury shall remain inviolate; that this provision relates to 

the right of trial by jury, as it existed when the constitu

tion was adopted; that when the constitution was adopted 

section 280 of the Code of Civil Procedure, which provides 

that the trial of all issues of fact arising in actions for the 

recovery of money or of specific real or personal property 

shall be by jury, was in force; that the search and seizure 

law authorizes the destruction of the liquors seized without 

a trial by jury; that, therefore, it is unconstitutional.  

Among the answers to this argument which suggest them

selves, the readiest seems to be that prosecutions of this 

character are not actions for the recovery of money nor 

for the recovery of specific real or personal property; 

hence they are not within the provisions of section 280, 
supra.  

Another argument urged against the constitutionality 

of the act is that it provides no appeal from the order of 

the magistrate for the destruction of the liquors, and is 

for that reason in conflict with section 24 of the Bill of 

Rights, which provides that the right to be heard in all 

civil cases, in the court of last resort, by appeal, error or 

otherwise, shall not be denied. Waiving the question 

whether the act does provide for such appeal, the section 

of the Bill of Rights just quoted applies exclusively to civil 

cases. The act under consideration, and the procedure 

under it, are criminal in their nature. It is clear, there

fore, that the section of the Bill of Rights relied on has no 

application to cases of this character. Besides, the remedy 

by error is open, under the general provisions of the Code, 
to any person feeling himself aggrieved by the final order 

of any inferior court or tribunal. Section 24 of the Bill of 

Rights, is satisfied when a party has resort to the court of 

last resort by appeal, error or otherwise. Moise v. Powell, 
40 Nebr., 67L
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The constitutionality of the act is challenged on another 
ground, and that is that as section 23 of chapter 50, Com
piled Statutes, provides for the payment of all fines as
sessed under the provisions of said chapter into the school 
fund of the proper district, and for the payment of an 
amount equal to one-fourth of the amount of the fine act
ually collected to the complaining witness, therefore one
fourth of the fine is, in effect, a debt due from the defend
ant to such witness, and, as the- payment of the fine is 
enforced by imprisonment, its enforcement in that manner 
amounts to an imprisonment for debt, in contravention 
of the express provisions of the constitution. This posi
tion is wholly untenable. The fine is not assessed for the 
benefit of the complaining witness, nor, for that matter, for 
the benefit of the school fund, but is a penalty for a viola
tion of the law. The sentence imposing the fine creates no 
liability in. favor of the complaining witness which he 
could enforce against the defendant by any known civil 
process. Pushed to its logical conclusion, the argument 
would emasculate the Criminal Code, because all fines and 
penalties, when collected, are required to be paid into the 
school fund, for the use and support of the common schools 
in the respective subdivisions where they may accrue.  
Constitution, art. 8, sec. 5. If the defendant's position be 
sound, every fine imposed is a debt due some specific sub
division of the state, and its enforcement by imprisonment 
unconstitutional.  

But it is urged that the first and second counts of the 
information are bad, because, instead of directly charging 
the commission of the offenses therein mentioned, they 
charge that the county attorney has reason to believe and 
does believe that such offenses have been committed by the 
defendant. We think the criticism is just, and that a ver
dict on those counts should not be permitted to stand. It 
will be observed that the criticism goes, not to the verifica
tion, but to the body of the information. Hence the ques
tion of the sufficiency of an information verified on infor
mation and belief is not raised. The information is the
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foundation stone of the record. The charge should be so 
direct and positive that, if all the facts stood confessed, 
the penalty would follow as a logical, necessity. The 
charges here are that the county attorney has reason to 
believe and does believe that certain offenses were com
mitted by the defendant. Admitting all the facts stated 
to be true, it does not necessarily follow that the defendant 
is guilty, but simply that the county attorney believes him 
to be. The demurrer as to those counts should have been 
sustained. Vannatta v. State, 31 Ind., 210; Common
wealth v. Phillips, 16 Pick. [Mass.], 211. This, of course, 
has no application to an information filed before the ex
amining magistrate in cases of this character.  

The objection urged against the third count is that it 
omits the charge that the beer sold was intoxicating.  
Whatever may be the holding of other courts, this court 
has held that it will take judicial notice that beer is an 
intoxicant. Peterson v. State, 63 Nebr., 251; Kerkow v.  

Bater, 15 Nebr., 150, 155. No sufficient reason has been 

shown for overruling these cases. Hence the demurrer 
was properly overruled.  

It is next urged that the court erred in overruling the 
plea in abatement. The plea in abatement as to the first 
and second counts of the information charges that the de
fendant had not had a preliminary examination on the 
charges therein contained. The record of the county judge 
shows the contrary. It is true the charges contained in 
the first and second counts in the district court were in
cluded in one count before the county judge. But while 
duplicity in a count upon which a defendant is to be put 
on trial is fatal, less formality is required on a preliminary 
hearing, which is not a trial, but simply an investigation 
to determine whether the defendant should be held for 
trial. The objection to the third count urged in the plea 
in abatement is that no warrant had been issued and served 
on the defendant based on such count, and that the defend
ant had not been arreshd and brought into court on such 
charge. The purpose of the warrant in a criminal case is
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to authorize the officer to arrest the accused and bring him 
before the court or magistrate. When he appears volun
tarily, and pleads to the information, or his presence is 
secured in some other way, the issuance of a warrant and 
the arrest of the defendant would be a work of super
erogation. The plea in abatement was properly overruled.  

One of the witnesses testifying on behalf of the state 
was asked this question: "I will ask you to state to the 
jury, if, at the time you took this stuff [referring to the 
liquors seized], the defendant in this action exhibited to 
you a government license?" Over a proper objection of 
the defendant, the witness was permitted to answer the 
question in the affirmative. The document itself was not 
introduced in evidence, nor was there any attempt to ac
count for the failure to introduce it. No foundation what
ever was laid for the introduction of this testimony, and 
its reception involved, not only the admission of second
ary evidence, but the conclusion of the witness as to the 
nature of a written instrument. Questions of this char
acter are proper where they are merely preliminary, and 
their answers have no direct bearing on the issues. But 
this question was not merely preliminary; on the con
trary the answer must have told heavily against the de
fendant. It conveyed to the jury that at the time of his 
arrest he had a government license for the sale of intoxi
cating liquors. A natural inference therefrom would be 
that he would not have had such license unless he was 
engaged in the sale of such liquors. The reception of this 
evidence was prejudicial error.  

The principle defense to the merits of the case was that 
the liquors in question belonged to a social club, and were 
kept for the use of its members, and that the defendant in 
dispensing such liquors acted simply as steward of such 
club, and that such transaction did not amount to a sale.  
As to that defense, the court instructed the jury as fol
lows: 

"14. The jury are instructed that if you find from the 
evidence, beyond a reasonable doubt, that the defendant

TVOL. 66] SEPTEMBER TERM, 1902. 309



Sothman v. State.  

had in his possession beer as alleged in the first count and 
whiskey as alleged in the second count, on or about the 
17th day of June, 1901, and that he then had no license or 
druggist's permit for the sale thereof, still, if you believe 
from a consideration of all of the evidence that the de
fendant is the alleged keeper of liquors for sale as charged 
in the first and second counts of the information, was 
merely acting as a steward or clerk of a private club, which 
had purchased and owned such liquors, the liquors being 
distributed by said steward or clerk only to other members 
of the club on checks or coupons, which had been pur
chased by them and the money so obtained being used for 
the purpose of paying the steward or clerk for his services, 
the use of room to which the members of the club and 
their guests had access and where the liquors were kept, 
and other expenses of the club; and if you further believe 
from the evidence that this club was organized and con
ducted in good faith, with a limited and select member
ship as well as owning its property in common, and 
founded for social, literary, artistic or other purposes to 
which the furnishment of liquor was merely incidental, 
this would satisfactorily account for and explain the 
possession of such liquors, if such possession is proved, 
and you should find the defendant not guilty on the first 
and second counts of the information. But, if you believe 
from the evidence that the organization of the club was 
merely to provide its members with a convenient method 
of obtaining a drink whenever they desired it, or if the 
form of the organization was no more than a pretense or 
device to enable the proprietor to conduct an unlawful 
traffic, then, in that case he could not have satisfactorily 
accounted for the possession of the liquor, if such pos
session be proved in manner and form as hereinbefore ex
plained to you, and you should find him guilty on the first 
and second counts of the information." 

A considerable portion of the defendant's brief is de
voted to a criticism of this instruction, and the theory of 
the case thereby covered. The defendant insists that the
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evidence shows that the liquors were owned and kept by a 
social club, for the use of its members, and that in dis
pensing such liquors he merely performed his duties as 
steward of such club. The evidence tends to show the 
organization of the club, that the defendant was its 
steward, and that the liquors were owned and kept by it 
for the purpose stated, and dispensed by the defendant as 
the club steward. But this evidence is by no means con
clusive. The evidence shows that the initiation fee for 
muembership in the club was 25 cents, upon payment of 
which the novice was given a coupon, which entitled him 
to a certain quantity of liquor or other refreshments at 
the disposal of the club. When such coupon was ex
hausted, another could be had on payment of another 25 
cents. The number of coupons issuable to each member 
was limited only by his willingness and ability to pay for 
them. The defendant appears to have been not only the 
steward of the club, but also its clerli and treasurer, and 
to have devoted his entire time to its interests, without 
any definite arrangement as to his salary, or for the dis
position of the funds accumulating in his hands from the 
sale of coupons. There is positive and direct testimony of 
at least one sale to one not a member of the club. The 
evidence, taken as a whole, was amply sufficient to war
rant the jury in finding that the club, with all its perfection 
of details, was a mere cover for the illicit sale of liquors.* 
The instruction was proper, and as favorable to the de
fendant as a fair statement of the law could be.  

Other instructions are criticised, but we have examined 
them with some care, and taken as a whole, the charges of 
the court seem to be a fair exposition of the law covering 
the case. Many other errors are assigned. Some of them 
have been covered by what has already been said; others 
are on questions of practice settled by the repeated ad
judications of this and other courts, and not likely to 
arise on another trial, hence it would serve no good pur
pose to consider them at length.  

See Appendix.
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For the error in' overruling the demurrer to the first 
and second counts of the information, and for that in the 
admission of the testimony on the part of the state re
lating to the government license, we recommend that the 
judgment of the district court be reversed, and the cause 
remanded for further proceedings according to law.  

DUFFIE and A3iEs, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law.  

REvERSED AND REMANDED.  

NoTE.-John IT. Ames was the author of the so-called Slocumb 
law-chapter 50, Compiled Statutes. Mr. Slocumb secured its pas
sage through the legislature, and both are entitled to a portion of 
the credit. The portion of the act construed in the foregoing 
opinion, is not a part of the original Ames-Slocumb law, Session 
Laws, 1889, p. 380.-W. F. B.  

LEMUIEL T. GOLDSBERRY ET AL. V. STATE OF NEBRASKA.  

FILED NOVEMIBER 19, 1902. No. 12,722.  

1. Change of Venue in Criminal Case: DISCRETION OF 'rRIAL COURT: 
ABUSE. A motion for a change of venue in a criminal prosecu

tion is addressed to the sound discretion of the trial court, 
and unless there has been an abuse thereof, its ruling on the 
motion can not be disturbed.  

2. Motion for Change of Venue: SHowiNG. If from the showing 
made in support of and against the motion for a change of 
venue in a criminal case, there is no reasonable ground shown 

on which to found a belief that the accused can not have a 
fair and impartial trial in the county where the offense is 
alleged to have been committed, it is not error to deny such 
motion.  

3. - : - : No ERROR. Held, in the case at bar, the order of 
the trial court overruling a motion for a change of venue is 
without error.  

4. Purpose of Evidence of Separate Offense: ScTENTER. Where de
fendants are accused of buying and receiving stolen property, 
knowing it to be stolen, with intent to defraud the owners
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thereof, it is competent for the prosecution to offer testimony 
of other alleged receivings of stolen property, closely related 

in time, from one of the parties connected with the delivery 
in the principal offense charged, for the purpose of proving 
scienter.  

5. Criminal Evidence: COLLATERAL EviDENCE. Where the facts and 
circumstances surrounding the collateral offenses are related 

to and so connected with the principal offense charged as to 

logically warrant the inference of guilty knowledge in receipt 

of the property described in the information, evidence of the 
collateral offenses is competent and material even though the 
person from whom the property was received in the collateral 

transactions was not the only one concerned in the delivery of 

the property constituting the principal offense.  

6. - : - . Held, in the case at bar, as disclosed by the record, 
the testimony relating to other alleged receivings of stolen 
property from one White, a witness offered by the state, was 
properly admissible in evidence for the purpose of proving 
guilty knowledge in respect of the principal offense for which 
defendants were tried.  

7. Collateral Evidence of Guilty Knowledge. The fact that the 

prosecution offered direct evidence to prove guilty knowledge 
as to the offense charged does not preclude the state from 
also offering testimony of collateral offenses closely related in 
time and circumstances, for the same purpose.  

8. Receiving Stolen Property: PROOF OF COLLATERAL OFFENSE. Where 
an accused is on trial for buying and receiving stolen property, 
knowing it to be such, it is competent to offer testimony of 
other alleged receivings of stolen property from the same 
person concerned in the delivery in the principal offense 
charged, both prior and subsequent to the time of the offense 
as laid in the information, where such collateral transactions 
are closely related thereto in time.  

9. Admission of Testimony: No ERROR. Where a witness testified as 

to collateral transactions in which stolen property was alleged 
to have been delivered to the accused, held, that testimony inci
dentally given as to the larceny of other property not delivered 
to the accused was not erroneously admitted.  

10. - : - : DETAILs. Nor does the fact that such witness 
has entered into details of the several transactions, whereby 
he claimed to have delivered stolen property to the defendants 
at other times than the one for which they were being tried, 
render the admission of such testimony erroneous.  

11. Guilty Knowledge: COLLATERAL OFFENSES: INSTRUCTION. Where 

evidence of collateral offenses is admitted for the purpose 
of showing guilty knowledge in receiving stolen property, an
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instruction is not erroneous because it omits to instruct the 
jury that the receipt of stolen property in the collateral 
transactions must have been with knowledge that it was stolen 
property.  

12. Intent. An intent to defraud is an essential element of the crime 
of receiving stolen property.  

13. Instruction. It is error for the court to instruct the jury that 
they may convict the defendant without finding a specific fact 
which constitutes one of the essential ingredients of the 
offense charged.  

14. Trial of Felony: PRovINCE OF JUDGE: PRoVINcE OF JURY. In the 
trial of an information charging a felony, the presiding judge 
is without lawful authority to determine the issue, or any of 
the questions of fact involved in the issue. That power be
longs exclusively to the jury, regardless of the state of the 
evidence. They must be fully satisfied of the existence of every 
fact constituting an element of the crime charged, and it can 
not be assumed that they are so satisfied because they ought 
to be.  

15. Fraudulent Intent: PRESUMPTION. The law does not presume the 
existence of a fraudulent intent from the fact that a party re
ceived stolen property with knowledge of the theft.  

16. Descriptive Averment of Information. A variance between a 
descriptive averment of the information and the evidence given 
in support thereof, is not fatal unless such variance is material 
to the merits of the case or prejudicial to the defendant.  

Eiuou from the district court for Nemaha county.  
Joint indictment for receiving stolen horses. Tried below 
before JESSEN, J. Conviction. Defendants bring error.  
Reversed.  

William H. Kelligar, Edgar Ferneau and H. A. Lam
bert, for plaintiffs in error.  

Frank N. Provt, Attorney Genceal, Norris Brown, Will.  
iam B. Rose and E. B. Quackenbush, contra.  

SULLIVAN, C. J.  
Three defendants were informed against jointly for re

ceiving stolen horses; the charge being that four certain 
horses and one mule, describing the same, were stolen in 
the state of Missouri, in Lafayette county, from different
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owners, and on or about the 20th of November, A. D. 1900, 
delivered to and received by the defendants in Nemaha 
county, this state; they knowing such property to have 
been stolen, and with the intention on their part of de
frauding the respective owners thereof. A plea of not 
gnilty was entered, and after trial a verdict of guilty was 
returned against all three defendants, on which they were 

by the court sentenced to imprisonment in the peniten

tiary for ten, four and two years, respectively. They bring 
the cause here for review by proceedings in error.  

Immediately preceding the trial a motion for a change 
of venue from Nemaha county was filed, giving as reasons 
therefor that there existed among the people of said county 

a general belief that the defendants were guilty; that there 
was a strong bias and prejudice against defendants among 
the people in said county and that a fair, impartial and 

unprejudiced jury could not be obtained, all of which 

would prevent them from having a fair and impartial trial.  
To support the motion for a change of venue, affidavits, 
subscribed by different persons, to the number of thirty
nine or forty, were filed in the cause. These affidavits, in 
the main, were made by citizens of the town of Auburn, the 
county seat of Nemaha county, or of the vicinity thereof; 
and it was therein stated that throughout the county and 

especially in and about Auburn, there existed a general and 
strong belief that the defendants were guilty of the crime 

charged against them, and because of such belief and gen
eral bias and prejudice, the affiants believed it would be 

impossible to obtain a fair, impartial and unprejudiced 
jury. It is also attempted to be made to appear that be

cause of the activity of citizens generally, and the pre
judice against the defendants, it was with great difficulty 
that they were enabled to procure bail-bond, although 
amply able to indemnify their sureties, and that those who 

had gone bail for them had, because of the opposition and 

criticisms of the citizens, withdrawn their names as sure

ties on defendants' recognizance. There is also presented 

as a part of the showing for a change of venue copies of
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newspaper reports of the preliminary trial. The defend
ants themselves filed affidavits to the effect that exagger
ated and false reports had been circulated concerning 
them, relative to the commission of many and divers 
crimes, and that they had kept headquarters for a large 
gang of horse-thieves operating in Kansas, Nebraska and 
Missouri, and had handled hundreds of horses, knowing 
them to be stolen property, and were criminals of the most 
pronounced type and guilty of all kinds of crime. Nu
merous other alleged facts, calculated to show that great 
prejudice existed against them, were narrated in such 
affidavits. In opposition to the showing made by the de
fense, the state offered affidavits subscribed by one hun
dred or more of the citizens from all parts of the county, 
in which it is stated that there had at no time existed 
any strong feeling, bias or prejudice against either of the 
defendants, and if any such feeling existed it was confined 
to Auburn and vicinity, where the offense was alleged to 
have been committed. A careful reading of the affidavits 
for and against the request for a change of venue, con
vinces us no error was committed in overruling the mo
tion. When analyzed, the showing extends no further 
than to disclose that, at the preliminary hearing, evidence 
tending to establish the probability of guilt of the offense 
charged, and other offenses of a similar nature, to prove 
guilty knowledge, was of such a character as to excite 
more than ordinary comment and discussion by those 
cognizant of the trial, and of the character of the evidence 
produced by the state at such preliminary hearing. There 
is no showing which would indicate any undue excitement, 
passion, ill-will, bias or prejudice on the part of the citi
zens generally. The newspaper reports were only such 
as might reasonably be expected in the dissemination of 
news regarding the occurrence, and would not necessarily 
disqualify even those who had read the newspaper ac
counts of the preliminary hearing. The affidavits of the 
defendants as to the false rumors and exaggerated reports 
concerning their guilt of the offense charged and of the
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commission of many other crimes, must be taken with a 
grain of allowance, in the face of the numerous affidavits 

of citizens throughout the county generally, showing that 
no public sentiment, ill-feeling or bias had been engendered 

as a result of the institution of criminal proceedings 
against them. In short, the showing in support of the ap
plication for a change of venue, on the face, appears for

midable and as possessing some merit; but when all the 

evidence is carefully scrutinized and inquired into, it 

shows nothing more than a normal condition of affairs.  

It is nothing strange or unusual that the preliminary trial 

should have created more or less public discussion and 

comment in the immediate vicinity, and have occupied 
considerable space in the newspapers; but such public 

notoriety of the case falls far short of showing such bias 

and prejudice among the citizens generally in the county as 

would preclude the defendants from having a fair and 
impartial trial by a jury free from any legally disqualifying 

cause. The motion is addressed to the sound discretion 
of the trial court, and unless there has been an abuse 
thereof the ruling can not be disturbed. There is no rea
sonable ground shown on which to found a belief that the 

defendants could not have a fair and impartial trial in 
the county where the offense was alleged to have been 
committed, and for that reason no error appears in deny
ing the motion for a change of venue. We are persuaded, 
from a reading of the record, that the ruling entered on 
the motioi was not only entirely proper, but the only one 
that could rightfully be made.  

It is next contended that the trial court committed error 
in admitting a certain line of evidence for the considera
tion of the jury, the tendency of which was to prove that in 
other transactions, and at other times than the one being 
investigated, the defendants had received horses and other 
stolen property from a witness testifying on behalf of the 
state, by the name of White. The evidence of such other 
receivings of stolen property was confined to a time within 

two or three months of the commission of the alleged
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offense for which defendants were being tried. It is ar
gued that this class of evidence does not come within the 
exception which permits proof of other offenses to prove 
scienter, but was evidence relating to distinct, separate and 
independent offenses, and therefore prejudicial to the de
fendants. It is conceded that evidence of the receiving 
of other property stolen by the same person from whom it 
is claimed the property in question, according to the theory 
of the state, waf received by the defendants in the case at 
bar, is admissible; but it is insisted that while the state 
undertook to show the property in question was stolen by 
one Warden, and by him delivered to the defendants, and 
received by them knowing the same to be stolen, which con
stituted the offense charged against them, this state of 
facts furtlished no legal basis for the introduction of testi
mony as to other receivings of stolen property from the 
said White, a witness offered by the prosecution. The state 
was permitted to offer testimony by the witness White 
of several alleged receivings of stolen property from him 
by defendants which were separate and distinct trans
actions from that of the principal offense charged. In 
order that the testimony of' the character under considera
tion may be understood, it is necessary to refer briefly to 
the transactions as disclosed by the evidence of the prose
cution. In the first place, it is to be borne in mind that 
the defendants were charged with receiving stolen horses 
with knowledge that the same were stolen, and with the 
intention of defrauding the owners thereof. The prosecu
tion in order to make its case must produce evidence to 
the satisfaction of the jury to show that the property men
tioned in the information was stolen property; that it 
was received by the defendants, either directly or indi
rectly, from the thief, with knowledge that it was stolen 
property, and with the fraudulent intent of depriving the 
respective owners of the use thereof. One of the essential 
ingredients in establishing the offense was guilty knowl
edge on the part of the defendants of the character of the 
property which they were charged with receiving; that is,
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that it was stolen property. To prove its case, the prosecu
tion offered as a witness a man by the name of White.  
White was a self-confessed and accomplished horse-thief, 
who had been engaged in the business for many years, and 
who had repeatedly been sentenced to the penitentiaries 
of Kansas and Missouri for the commission of such crimes.  
He testified, in substance, that he had been acquainted with 
the defendants for several years, and upon being released 
from the penitentiary in 1900, he went to the place where 
defendants had resided, in Kansas, and finding they had 
moved, followed them to Auburn, in this state, where he 
visited with them a brief period in September of that year.  
At the time of such visit he testifies that an arrangement 
was then made whereby the defendants would accept from 
him all horses he might be able to steal, and pay him so 
much for each head or team, according to the character 
of the animals offered; that he afterwards, and before the 
transaction for which the defendants were tried, delivered 
them some stolen property in pursuance of such arrange
ment; that on one of his visits in October, following his 
first visit, he was introduced by one of 'the defendants to a 
man by the name of Warden, who, it was said by the de
fendant at the time of introduction, was engaged in the 
same business that he (White) was. White further testi
fied that shortly before the commission of the alleged of
fense charged in the information, he fell in with Warden 
at some place in Kansas, who then had in his possession 
some of the horses afterwards claimed to have been deliv
ered to defendants,-and that later on, at Falls City, in 
this state, he again fell in with Warden, and at that time 
he had the five animals charged to have been received by 
the defendants; that from Falls City the two, Warden and 
White, brought the horses to Auburn, where they arrived 
near midnight, and after arousing the elder Goldsberry, 
placed their horses in defendants' livery barn and re
mained over night at the home of the defendant mentioned; 
that the next morning the horses were delivered to the de
fendants, each taking a portion of them, and that at that
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time the parties discussed the manner in which they had 
been stolen, and from where and whom they had been 
taken; and that the whole subject had been gone over in a 
talk between defendants and Warden and White. White 
also testified as to other deliveries of stolen horses made 
by him to defendants subsequent to the time of the delivery 
made when Warden and White ivere together. At no other 
time does Warden figure in the different transactions.  

Because White testified on his cross-examination that he 
did not steal or participate in the theft of the animals with 
which Warden was connected, and had no connection 
therewith, save that he was with and assisted Warden at 
the times and in the manner stated, it is urged that the 
principal offense was so disconnected and independent of 
the other transactions of which White testified that no 
relation existed between them, and no logical inference of 
guilty knowledge in receiving the property charged in the 
information could be drawn from the testimony relating 
to the collateral transactions; that the admission of the 
testimony of White as to the collateral offenses does not 
come within any recognized exception to the general rule 
excluding evidence of other similar offenses, and was 
highly prejudicial to the defendants. It is said by counsel 
for defendants (citing Coleman v. Peoplc, 55 N. Y., 81, and 
Copperinan v. People, 56 N. Y., 591) that this class of evi
dence is not admissible for the purpose of proving guilty 
knowledge unless the circumstances connecting the trans
actions are such that a natural inference may be drawn 
that if the accused knew one article was stolen, he would 
be chargeable with knowledge that the other was, also, and 
that one of the circumstances which must exist to make 
this kind of evidence admissible is that the stolen prop
erty must be received from the same person, or some other 
person connected with him in the commission of the 
offense. While we are disposed to agree to the statement 
as a general proposition of law, we are of the opinion 
counsel have made a misapplication of the facts as dis
closed by the record in the case at bar. It is true that the
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state's witness, White, testified ihat he did not participate 
in the theft of the horses. It is also true that he was an 
active participant, according to his own testimony, in 
the delivery of the stolen property to the defendants. The 
state was not concerned in establishing to a certainty 
whether he or Warden, or both of them, had stolen the 
horses, but undertook to prove that the property stolen 
and, as White testified, taken by Warden, and delivered 
by both White and Warden to the defendants, was received 
by them as stolen property, knowing it to be such.  
From the testimony, White was as much of an actor in 
taking the property from Falls City to Auburn, to be de
livered to the defendants, as was the man Warden, or more 
so. White was with Warden when the horses were taken 
on the night of the 20th to the barn of the defendants, and 
with him stayed at the home of the senior defendant for 
the remainder of the night, and was present the next day 
when the delivery was made, and was a party to the con
versation between the parties in which the defendants 
were advised not only that the property was stolen, but 
where and how it had been stolen. Warden had been in
troduced by defendants to White as one engaged in the 
same business. White was, whatever may have been his 
participation in the larceny, certainly an active actor in 
the reception of the stolen property by the defendants.  
Such being true, testimony concerning other transactions 
showing the delivery of other stolen property by White 
alone would, it occurs to us, clearly bring it within not 
only the reason of the rule, but the rule itself. Testimony 
of collateral transactions, closely related in time, between 
the defendants and White, would manifestly have a ma
terial bearing in respect of the guilty knowledge of the de
fendants regarding the reception of the stolen property in 
the principal transaction; and such collateral transactions, 
if established by the evidence, would logically warrant, the 
deduction that the defendants at the time of receiving the 
property in controversy had knowladge of its character 
and received it knowing it to be stolen. The character of 
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White and Warden, both, and their relation to the de

fendauts, were proper subjects of inquiry, as throwing 

light upon the question of the knowledge of the defend

ants (Foster v. State, 106 Ind., 272), and because of their 

character and relation to the defendants, the inference 

would be justified that they knew the horses received by 

them were stolen property. Testimony of other offenses, 

the tendency of which is to show guilty knowledge re

specting the offinse for which the defendants were being 

tried, has always been recognized in this state as an ex

ception to the general rule to the effect that evidence of 

other similar offenses can not be introduced in order to 

establish the crime charged.  
In Berghoff v. State, 25 Nebr., 213, the exception is 

clearly recognized in the syllabus, where it is held: "Ex

cept in cases where it is necessary to show guilty knowl

edge, it is not admissible to prove that, at another time 

and place, the accused committed, or attempted to commit, 

a crime similar to that with which he stands charged." 

In Davis v. State, 58 Nebr., 465, 466, where the crime of 

uttering forged paper was under consideration, it is said: 

"The general rule is that evidence of the commission or 

attempt to commit a crime similar to the one charged is in

admissible. But an exception has been quite uniformly 

made in trials of some charges, of which is the one in the 

case at bar, where it is necessary to show the intent or 

guilty knowledge of the accused." 
And in Burlingim v. State, 61 Nebr., 276, it is held: "On 

the trial of a person charged with having aided and abetted 

another in the forgery of a deed, it is proper, for the pur

pose of proving the criminal intent of the principal felon, 
to show that the person who committed the forgery had, 
but a short time before, forged another deed purporting 

to convey the same property." 

In Bottomley v. United States, 1 Story [U. S. C. C.], 
135, 143, the rule is stated as follows: "In all cases where 

the guilt of the party depends upon the intent, purpose or 

design with which the act is done, or upon his guilty
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knowledge thereof, I understand it to be a general rule, 
that collateral facts may be examined into, in which he 
bore part, for the purpose of establishing such guilty in
tent, design, purpose or knowledge." 

Says the supreme court of Connecticut, in State v. Ward, 
49 Conn., 429: "To prove guilty knowledge on the part of 
the receiver, it may be proved that he had before received 
stolen goods from the same person from whom he received 
the goods in question. It is not necessary that the goods 
before received should have been stolen from the same per
son, nor be of the same character." 

In Shriedley v. State, 23 Ohio St., 130, 142, the court ex
presses itself on the subject as follows: "But, without 
discussing the question upon principle, I deem it only 
necessary to say, that we are constrained by the authorities 
to hold, that, upon the trial on an indictment for receiving 
certain stolen goods, knowing them to have been stolen, 
evidence that other goods, known to have been stolen, were 
previously received by the defendant from the same thief, 
is admissible for the purpose of showing guilty knowledge 
on the part of the accused that the goods, for receiving 
which he is charged, were stolen"; citing The King v.  
Dunn, Moody's C. Cas. [Eng.], 146; Devoto v. Common
:wealth, -3 Met. [Ky.], 417; People v. Rando, 3 Parker, 
Cr. Rep. [N. Y.], 335; Reo v. Davis, 6 0. & P. [Eng.], 177; 
3 Greenleaf, Evidence, sec. 15, and note; 2 Wharton, 
American Criminal Law, see. 1889; 2 Russell, Crimes, 
251; Roscoe, Criminal Evidence, 875.  

In Morgan v. State, 18 S. W. Rep. [Tex.], 647, it is held, 
regarding the admissibility of evidence to prove knowl
edge and intent: "It was admissible to show that defend
ant knew the cattle were stolen, by evidence that at other 
times and places than that charged he received cattle from 
persons who owned none, and who had no money. to buy 
any; that there were many different brands on the cattle 
received from the person from whom he got the animals, as 
charged in the indictment, while some had their brands 
burnt; and that all these cattle had been found in the
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possession of the person to whom defendant delivered 

them." See, also, Commonwealth v. Johnson, 133 Pa. St., 
293; Coleman v. People, 58 N. Y., 555; Harwell v. State, 
2 S. W. Rep. [Tex.], 606; Underhill, Criminal Evidence, 

sec. 89 and notes.  
We are satisfied that, on principle, the witness White 

was so connected with the delivery of the horses in con

troversy and was an actor in that transietion to such an 

extent, as to make it permissible, under the authorities 

cited, to introduce testimony concerning other tra nsactions 

wherein it is claimed the defendants received stolen prop

erty from him, for the purpose of establishing, not that the 

defendants were guilty of other offenses, but to show that 

in receiving the property with which they were charged, 
they had knowledge at the time that the property was 

stolen, and that all such transactions are so related and 

connected with each other as to logically justify the in

ference, if such testimony was believed by the jury, and 

it was found the animals in controversy were actually de

livered to the defendants, that they were received by them 

with guilty knowledge of their stolen character. The trial 

court, by a proper instruction, limited the evidence re

lating to the collateral transactions to the one purpose of 

determining guilty knowledge on the part of the defend

ants in the receipt of the property described in the 

inforniation.  
It is also contended that the court erred in permitting 

the introduction of testimony concerning the collateral 

transactions referred to for the reason that the prosecu

tion introduced direct evidence that the defendants knew 

that the horses were stolen. It is urged that because the 

state had some direct testimony tending to show guilty 

knowledge, it was not necessary nor competent to 

prove other receivings for that purpose, and the reason

ing of the courts for permitting evidence of these col

lateral transactions, which is based partially on the 

theory that it is the best evidence obtainable for the pur

pose, is appealed to in support of the argument. The
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contention amounts to the proposition that if there is any 
direct evidence of guilty knowledge, then evidence of other 
similar offenses, although relating to the principal one and 
tending to establish guilty knowledge, is not admissible.  
We can not agree with counsel; nor can we believe that be
cause the state has some testimony of a positive character, 
it is restricted to that evidence alone for the purpose of 
proving knowledge. Evidence of other transactions be
ing admissible under the rule which is an exception to 
the general one, the state may thereunder avail itself of all 
legitimate evidence, whether it be positive or of an infer
ential character only. It may resort to all the legal evi
dence it has bearing on the subject, whether direct and 
positive or circumstantial. Because the state has some 
direct testimony tending to show guilty knowledge, this 
will not preclude evidence of collateral transactions in 
troduced for the same purpose.  

It is next argued that the trial court erred in admitting 

evidence of the receipt by the defendants, from the witness 
White, of other stolen horses subsequent to the time of the 
alleged receipt of the property described in the informa
tion, for the receipt of which the defendants were on trial.  
It was made to appear from White's testimony that he had 
,had several transactions with the defendants after his 
meeting with them in September, 1900, in which he had 
delivered to them, and they had received, other property 
which it is claimed he had stolen. Some of these trans
actions occurred before and some after the time of the 
alleged receiving of the stolen horses described in the 
information, and in time were all related to the main 
transaction within a period of two or three months. All 
these transactions were apparently consummated in pur
suance of the plan and arrangement made by the witness 
and the defendants at their September meeting. We can 
conceive of no logical reason for distinguishing those 
transactions subsequent to the main one from the ones 
occurring before that time. They all bear the same rela
tion to the principal transaction. If one offense has a

VOL. 66] SEPTEMBER TERM, 1902. 325



Goldsberry v. State.  

logical connection with the principal one for the purpose 
of establishing guilty knowledge of the offense charged 
in the information, then all others have, whether occurring 
before or subsequent to that time. They are all closely 
related, not only in time, but in the circumstances sur
rounding each of them, and there is a marked similarity of 
one with the other. If the offense for which the defendants 
were tried had been the first of a series of transactions, in
stead of an intermediate one, as it appears to be, there 
could scarcely be any doubt of the right of the prosecution 
to introduce testimony of the subsequent transactions, in 
order to show guilty knowledge on the part of the defend
ants when they received the stolen property in the first 
transaction. "It is immaterial," says Mr. Underhill, in 
his Criminal Evidence, section 88, "(at least where the 
evidence of another crime is offered to show guilty intent 
or knowledge) that the other crime was committed before 
or after the crime for which the accused is on trial." Says 
the New York court, "On the trial of a person charged with 
receiving stolen goods, it may be shown that before and 
after the time of the alleged crime he received other stolen 
goods from the same party." People v. Shulman, reported 
in note to Mayer v. People, 80 N. Y., 364, 373, and cases 
there cited. See, also, Williams v. People, 46 N. E. Rep.  
[Ill.], 749. It was not error to admit evidence of the sub
sequent transactions between the witness White and the 
defendants, related as they were to the principal offense 
charged, as to time and circumstances, as closely as those 
occurring prior thereto.  

In one of the transactions testified to by the witness 
White, he spoke of having stolen three horses, some of 
which he traded for other horses, which were thereafter 
delivered to the defendants; and it is contended that evi
dence of the theft of such horses as were not delivered to 
defendants was inadmissible and prejudicially erroneous.  
As the record is presented, we do not so regard it. In any 
view of the subject, testimony of thefts by witness White 
was only incidental to the main point sought to be estab-
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lished,-that is, the receiving of property by the defend
ants from the witness White, knowing it to have been 
stolen; and if in some of the deliveries there were included 
some property for which stolen property had been ex
changed, this fact would not justify the exclusion of such 
testimony for the purpose for which introduced, nor would 
its admission be erroneous. Much of the evidence of this 
character was admitted without objection and, therefore, 
no error could be predicated thereon. Its admission, how
ever, even over objections, can not be regarded as preju
dicially erroneous. Complaint is also made because the 
witness White was permitted to go into details as to the 
several transactions whereby he claimed to have delivered 
stolen property to the defendants. We can see no valid 
objection to this. If the state was permitted to offer 
proof regarding these collateral transactions to prove 
scienter, it was required to show that the property was 
stolen and delivered to the defendants as such, and under 
such circumstances as to warrant the jury in drawing the 
inference that the defendants had guilty knowledge of 
the character of the property received by them, which is 
described in the information in the case at bar. In proving 
the collateral transactions there was involved, of neces
sity, the detailing of the events required to establish the 
fact that the property was stolen and delivered to the 
defendants as such. To do this, of course, all incidental 
facts leading up to the main transaction were properly 
admissible in evidence.  

Error is also sought to be predicated on the giving and 
refusal of certain instructions to the jury by the trial 
court. It is said that instruction No. 11 gi vein to the jury 
is erroneous, because the essential element of knowledge 
that the property was stolen is entirely omitted front the 
instruction. The instruction is as follows: "Some evi
dence-has been offered and received in this case tending 
to show that the defendants have shortly prior and subse
quently to November,1900,received or bought stolen horses, 
other than those involved in this case, and in this con-
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nection you are instructed that this testimony has been 
allowed only for the purpose of throwing light on the 
question as to whether or not the defendants knew the 
animals involved in this case were stolen at the time they 
were received on November 20,. 1900. If you find said 
animals were received by-the defendants or either of them 
at or about said time, and if you find from the evidence 
in this -case that other stolen horses or mules have been 
received or bought by the defendants or either of theim 
shortly prior or subsequently to November 20, 1900, then 
you have a right to consider such facts in determining 
whether or not the defendants or either of them, knew 
that the animals involved in this case were stolen at the 
time they received the said animals, if you find the de
fendants or either of them did receive said animals or 
either of them." We do not understand the rule to be 
that in proving guilty knowledge by offering evidence of 
other transactions with which the same parties are con
nected, it is required that it be shown not only that at other 
times stolen property was received. but also there must 
be proof of guilty knowledge in the collateral transactions 
in order to justify the inference that in the principal case 
the defendants had guilty knowledge of the stolen char
acter of the property received. The rule is that proof of 
the receipt from the same person at other times of stolen 
property may warrant the inference of guilty knowledge 
in the case on trial, and this is what the jury were told 
by the instruction complained of. To construe the law as 
contended for would defeat the very object of the rule.  
It would in many instances render it impossible to estab
lish the scienter in the principal offense charged. The law 
permits proof of the collateral offenises,-that is, permits 
the prosecution to show that the defendant had received at 
other times stolen property from the same person,-for the 
purpose of authorizing the jury to infer guilty knowledge 
in the receipt of the property for which he is charged, and 
not to establish guilty knowledge in each of the collateral 
transactions. The law justifies the inference of guilty
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knowledge upon proof of other receivings of stolen prop

erty from the hands of the same party, even though there 

be no direct proof of guilty knowledge in the collateral 

transactions.  
Several of the instructions excepted to by defendants 

deal with the elements constituting the crime of receiving 

stolen property. One of them, instruction No. 14, given at 

the request of the state, is as follows: "The jury are in

structed, that if you believe from the evidence, beyond a 

reasonable doubt, that the defendants in Nemaha county, 
Nebraska, on November 20, 1900, received or bought the 

mule, or any or all of the horses described in the informa

tion, knowing them or any of them to have been stolen, 
then it is immaterial from whom they were received or 

bought. The buying and receiving, knowing them to have 

been stolen is the material part; and if you believe from 

the evidence, beyond a reasonable doubt, that the defend

ants bought or received the mule, or horses, or any of them 

from any person whatsoever, knowing them to have been 

stolen, then yo'i should find the defendants guilty as 

charged." This instruction authorized the jury to find 

defendants guilty regardless of the intent and purpose 

with which the horses were received, and we can not escape 

the conclusion that the giving of it was reversible error.  

It was decided in Darrah v. State, 65 Nebr., 201, that an 

intent to defraud is an essential element of the crime of 

receiving stolen property. And in Heldt v. State, 20 

Nebr., 492, an instruction which, upon undisputed evi

dence, assumed the existence of a material fact, was con

demned on the ground that it invaded the province of the 

jury, which is the only tribunal invested by law with 

jurisdiction to determine the issue, or any of the questions 

of fact involved in the issue, raised by a plea of not guilty 

to an information charging a felony. 4 Blackstone, Com

mentaries, 349; 2 lale P. C., 161; Williams v. State, 12 

Ohio St., 622; Harris v. People, 128 Ill., 585; Uancemi v.  

People, 18 N. Y., 128.  
The court, in the sixth paragraph of the general charge,
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correctly set forth the material allegations of the informa
tion and advised the jury that each and all of them would 
have to be established by the evidence beyond a reason
able doubt. But in the eighth paragraph it is said that 
if defendants received one or more of the animals described 
in the information, "with the knowledge that such animal 
or animals were stolen, then a case has been made against 
them and your verdict in that case should be 'guilty.' " 

The tenth instruction is in this language: "In this case 
there has been no direct testimony offered tending to show 
a purpose to defraud which is alleged in the information; 
but in this connection you are instructed that if you find 
beyond a reasonable doubt that the defendants purchased 
the horses mentioned in the information, or any of them, 
on or about the time alleged in said information, and pur
chased them with knowledge that they were stolen horses, 
then the intent to defraud will be presumed and no direct 
testimony is necessary upon the question of intent." 

In the thirteenth instruction given at the instance of 
the state, the jury were further advised that buying or 
receiving stolen horses, knowing them to have been stolen, 
constitutes a single offense, and that if defendants either 
bought or received any of the animals described in the in
formation, knowing the same to have been stolen, they 
should be found guilty as charged.  

So it appears that by iterative instructions the court 
pressed hard upon the jury the thought that it was their 
duty to convict if satisfied beyond a reasonable doubt (1) 
that the horses had been stolen; and (2) that defendants, 
at the time they got possession, had knowledge of the theft.  
In no instruction was it directly and positively stated 
that the jury could not return a verdict against defendants 
without first finding from the evidence the existence of a 
fraudulent intent. Evidently the court did not consider 
such a finding essential, for in the tenth paragraph of the 
charge it is, in effect, said that the law would presume a 
criminal intent if the other elements of the offense were 
proved. The jury would, of course, have been warranted
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in inferring the intent to defraud; but the duty of making 
the proper inference from the facts proved rested upon 

them, and not upon the court. There is in such case no 

absolute and arbitrary deduction. There is neither a con

clusive nor disputable presumption of law. For the error 

committed by the court in taking away from the jury the 
question of fraudulent intent, and authorizing them to 

find defendants guilty without finding that the intent 

charged was proved by the evidence beyond a reasonable 
doubt, the sentence must be reversed, although there is 
much reason to suppose the result of the trial would have 
been the same if the case had been submitted under proper 
instructions.  

One further question remains to be considered. It is 
claimed that a fatal variance exists between the informa
tion and the proof with respect to one of the animals which 
the defendants were charged with receiving. The animal 
is described in the information as a bay gelding, with both 
hind feet white. The animal is also described as having 
a small star in forehead, close built, with weight and age 
given. Some of the witnesses described the animal as a 
brown, ard some as a bay or brown. It also appears that 
the animal had but one white hind foot. We do not think 
the variance between the proof and the information of such 
a substantial character as to render it fatal. When a wit
ness described the animal as a brown or bay, it becomes 
evident the color is not so pronounced as to determine its 
identification; nor do we regard the variance as to the 
animal having but one white hind foot as fatal. The horse 
was described with unnecessary particularity, and at the 
common law the description would be regarded as essen
tial to identity, and the descriptive averment would have 
to be proved as laid, but in this state the common-law rule 
has been materially changed by statute. Section 413 of 
the Criminal Code declares that: "Whlenever on trial of 
any indictment for any offense there shall appear to be 
any variance between the statement in such indictment, 
and the evidence offered in proof thereof in the Christian
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name or surname, or both Christian name and surname 
or other description whatever of any person whomsoever 
therein named or described, or in the name or description 
of any matter or thing whatsoever therein named or de
scribed, such variance shall not be deemed ground for an 
acquittal of the defendant, unless the court before which 
the trial shall be had shall find that such variance is ma
terial to the merits of the case or may be prejudicial to the 

defendant." This section does away with all objections 
that are merely technical, and do not affect the substantial 
rights of the defendant. It requires that every objection 
grounded upon an alleged difference between a descriptive 

averment and the evidence given in support thereof shall 

be disregarded, unless the difference is so material as to 

mislead the defendant and prejudice him in making his 

defense. In this case the variance was inconsequential, 
and the court did not err in so considering it.  

With respect to the claim of counsel for defendants that 

the evidence did not justify a conviction, it is sufficient to 

say that but for the error above indicated, the result of the 

trial would be unbesitatingly approved.  
The judgment is reversed and the cause remanded for 

further proceedings.  
REVERSED AND REMANDED.  

NOTE.-rimininal Ecidence-Proof of Another Offense-Description-Vari

awe.-There is a learned discussion of the rules of criminal 

evidence governing the admission of the proof of a collateral offense 

in Peoplc u. Molineuw, 168 N. Y., 264, 293, 318, Werner, J., although 
the writer of this does not accept the conclusion reached in that 

case. See, also, State v. La Page, 57 N. H., 245. Indictment described 
a Smith & Weston revolver; proof showed a Smith & Wesson. Vari

ance fatal. Morgan v. State, 61 Ind., 447.-W. F. B.
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STATE OF NEBRASKA, HK REL. ALVIN BLESSING, V. HORACE 

M. DAVIS.  

FILED NOVEMBER 19, 1902. No. 12,534.  

1. United States Census Reports: POPULATION OF COUNTY: EVIDENCE.  

The United States census reports showing the population of a 

county, are not conclusive evidence of the facts sought to be 

established thereby.  

2. : : OTHEn EVMENCE. Other competent evi

dence may be resorted to for the purpose of determining the 

number of inhabitants of a county at any given time.  

3. Findings of Referee. The findings of a referee on questions of 

fact, have the force and effect of a verdict of a jury and will be 

confirmed when supported by sufficient eviden-e.  

4. Evidence. Evidence in the case at bar examined, and held sufficient 

to support the findings of the referee.  

5. Statute: CONSTITUTIONAL MAJORITY. Sections 8a and 8b, chapter 26.  

of the Compiled Statutes of Nebraska, 1901. are unconstitutional 
and void, because the act by which they were sought to be en

acted into law and incorporated in the statutes failed to receive 

on its final passage in the house of representatives a consti

tutional majority of the votes of the members of that body.  

ORIGINAL action in the nature of quo warranto, to test 

the right of the respondent to hold the office of clerk of 

the district court of Valley county. Judgment for relator.  

Frank N. Prout, Attorney General, Norris Brown, Will

iam B. Rose, Clements Bros., Edwin M. Coffin and A. Nor

man, for relator.  

Thomas J. Doyle, V. 0. Johnson, H. E. Oleson and Will

iam H. Thompson, contra.  

HOLCOM , J.  

The attorney general has instituted an original action 
in quo warranto in this court to test the right of the re

spondent to hold the office of clerk of the district court for 
Valley county. The relator, Blessing, is the county clerk 

of said county, and according to the allegations of the
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petition, is ex-officio clerk of the district court and entitled 
to the possession of the office and the emoluments thereof.  
The action is grounded on the allegation that Valley 
county has less than 8,000 population, and therefore, under 
the statute, the clerk of the county is ex-officlo clerk of the 
district court. By the law of this state, the office of clerk 
of the district court, as an independent office, to be filled 
by a different officer from that of county clerk, in counties 
of less than 8,000 inhabitants, is not authorized.  

Some of the questions arising in the case have been 
determined on a deinurrer interposed to the petition; a 
decision thereon being found in State v. Davis, 64 
Nebr., 499. After the issues were formed the case was 
referred, with directions to the referee to hear evidence, 
and report the same with his findings of fact and conclu
sions of law. The referee's report is adverse to the claims 
of the respondent and he has filed his exceptions thereto, 
asking to have the report set aside and for judgment of 
dismissal of the action. The whole case hinges on the one 
question of whether Valley county, at the time of election 
of respondent to the office he claims, on November 7, 1899, 
had a population of 8,000 or over; and the brief of counsel 
for respondent in support of his exceptions to the referee's 
report is confined to an argument as to the sufficiency of 
the evidence to support the finding of the referee, wherein 
he found that 4the population of Valley county was less 
than 8,000. The evidence bearing on the point, for the 
most part, is stipulated by the parties, and consists of a 
showing of the population of the county according to the 
United States census taken in the years 1890 and 1900; 
the population by precincts for 1900, and the votes cast 
therein at the general election for that year; the popula
tion of children of school age, as shown by the school 
census for the years 1899 to 1902 inclusive; and the total 
number of votes cast at each general election for the years 
1888 to 1900, inclusive. The population of the county, as 
shown by the United States census returns, was in 1890, 
7,092 and in 1900, 7,390. The votes cast at the general
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election in 1890 were 1,515, and in 1900, 1,793. The school 
census for the year 1899 was 2,863 and for the year 1900, 
2,834. With data of the character just mentioned, the 
question is, what is the proper inference to be drawn as to 
the total population on November 7, 1899? Was it 8,000 
or more, or less than that number? While the United 
States census reports are not conclusive as to the true 
population in any given territory, they afford very satisfac
tory evidence of the fact in dispute, and unless overcome 
by competent evidence of some other character, should, we 
are satisfied, be accepted as prima-facie evidence of the 
total population of the territory under consideration. It 
is insisted that a comparison of the total number of in
habitants, as shown by the census returns of 1890 and 
1900, and of the total vote cast at the general elections in 
those two years, discloses that the census of 1900 is incor
rect. We do not think so. A satisfactory explanation as 
to the difference in the vote at the two elections just re
ferred to is that the latter election, because of its national 
significance, brought out a much larger vote than the first 
one; that is, at the election of 1900, because it was a "presi
dential year," the total voting population, approximately, 
exercised the right of franchise, while in the year 1890 
many voters stayed at home and failed to vote. We have 
been cited to the ratio of voters to the population in several 
of the states immediately surrounding us, as proof that 
the ratio between the voting population and the total 
population should be greater than it appears to be between 
the census returns and the votes cast in 1900. Taking this 
comparison for what it is worth, we find that in Kansas 
and South Dakota, states just south and north of us, where 
conditions affecting the question under consideration 
may be said to be somewhat similar, the ratio is 1 to 4.16 
in one state and 1 to 4.18 in the other. Assuming this as a 
fairly correct basis for ascertaining the true total popula
tion from the vote cast, and estimating that Valley county 
has one voter to every 4.20 of its population, which is as 
liberal a view as respondent can fairly ask us to take, and
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then the total population would fall short of the required 
8,000. The school-census returns, compared with total 
population as shown by the general census reports, con
firm the correctness of the latter, and tend to confirm one's 
judgment in their being as nearly correct as could be ex
pected, regarding information for the purpose of determ
ining the population of a county or state. The referee's 
findings on questions of fact have the force and effect of a 
verdict of a jury, and will be confirmed when supported by 
sufficient evidence. The burden was upon the respondent 
to show that he was entitled to the office from which he is 
by these proceedings sought to be ousted. This, we think, 
he has failed to do, and are of the opinion that the evi
dence. not only warrants, but requires, the finding of fact 
made by the referee regarding the total population of 
Valley county. While the population, it is manifest, was 

'very near the required 8,000 at the time of the election of 
respondent, there is no satisfactory, convincing evidence 
that it, at the time stated,-which must determine this con
troversy,-had reached that number. The exceptions to 
the referee's report are therefore overruled, and the report 
is confirmed.  

We have thought it hardly necessary to discuss the 
validity of sections 8a and 8b of chapter 26 of the Com
piled Statutes of Nebraska, 1901, as the unconstitution
ality of their enactment is practically conceded by re
spondent, and no argument is presented in support of the 
regularity of the proceedings, and compliance with con
stitutional requirements at the time the statute was sought 
to be enacted by the legislature. The act of the legislature 
by which the legislation was attempted proved abortive, 
by reason of the act failing to receive a constitutional ma
jority of votes in the house of representatives when placed 
upon its final passage; it receiving but forty-eight votes in 
the affirmative, when it must have received fifty-one before 
it could become a valid law. By some mistake or wrong
ful act, it was enrolled, attested by the proper officers of 
the legislature, presented to and approved by the gover-
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nor, and incorporated in the statutes as though it were 

regularly passed through both branches of the legislature.  

Judgment will be entered in this court in conformity 

with the prayer of the information.  

JUDGMENT ACCORDINGLY.  

JOHN MCCORMICK V. STATE OF NEBRASKA.  

FILED NOVEMBER 19, 1902. No. 12,789.  

1. Prosecution for Murder: STATEMENTS OF DECEASED: RES GESTE.  

In a prosecution for murder, testimony of statements made by 

the deceased to a third party immediately preceding the act 

constituting the crime charged and bearing a causal relation 

thereto, held properly admissible in evidence as a part of the 

res gester, although not made in the immediate presence of the 

defendant, there being evidence tending to prove that he heard 

the statements and acted because thereof.  

2. : - : - : MOTIVE. Held, also, that the testimony 

of such statements made by the deceased was admissible for 

the purpose of proving motive.  

3. State's Testimony in Rebuttal: INTOXICATION: DELIERATION: PRE

MEDITATION. Testimony of witnesses for the prosecution, offered 

in rebuttal to prove that the defendant was not by reason of 

excessive use of intoxicants and the condition of his mind.  

incapacitated from knowing the nature and quality of the act 

with which he was charged, nor from deliberating and premedi

tating thereon, examined, and the admission thereof held not 

to be erroneous.  

4. Evidence: OBECTriox: FoUNDATION. An objection that evidence 

is incompetent. irrelevant, and immaterial does not raise the 

question of the siifliciency of the foundation laid for the ad

mission of such evidence.  

5. -- : CHARACTra: ARREST: CRoss-EXAMINATION. Where a de

fendant has offered evidence to show his previous good char

acter as being a peaceful. law-abiding citizen, it is not error on 

cross-examination to ask the witness if he has known of the 

defendant's being arrested.  

6. Evidence of Arrest: lioniox Tro STRIKE. Where a witness ThIs lesli

fied in rebuti al that the defendant had been arrested prior to 

the time of the charge for which he was being tried, and such 

evidence is stricken out on motion of the defendant, he can not 

predicate error thereoni.  

28
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7. Continuance: ABSENT WITNESS: ADMISSION: INSTRUCTION. Where 

the prosecution, to avoid a continuance, admits that the absent 
witness will testify as alleged in the affidavit for continuance 
and such affidavit is admitted in evidence in lieu of the testi
mony of the absent witness, it is not error to charge the jury 
that the state does not admit the truth of the matter alleged 
in the affidavit, but only that the witness would testify as 
therein alleged, and that such evidence should be weighed and 
considered the same as the testimony of other witnesses in the 
case.  

8. Evidence: INSTRUCTIONS. Instructions set out in the opinion as to 
the adm*ission of evidence concerning the previous good charac
ter of the defendant, held without error.  

9. Cumulative Instructions. Where a requested instruction contains 
a proposition substantially covered and included in one given, 
it is not error to refuse such requested instruction.  

10. Instruction: CoN-TUNrvTIE: APPARENT ERROR. An instruction 
otherwise unobjectionable, which omitted the conjunctive "and" 
between the words "fairly" and "truthfully," held, not preju
dicially erroneous because of such apparent error.  

11. Objection to Sentence. Section 495 of the Criminal Code is man
datory, and it is error to pronounce sentence after a verdict of 
guilty without the defendant's being informed by the court of 
the verdict of the jury, and asked whether he has anything to 
say why. judgment should not be pronounced against him.  

12. - : REVERSAL. Where, after a verdict of guilty, sentence has 
been pronounced without complying with the provisions of said 
section 495, the judgment will be reversed and the cause re
manded for judgment and sentence in conformity with the re
quirements of such section.  

ERRoR from the district court' for Otoe county. Indict
ment for felonious homicide. Tried below before JESSEN, 

J. Plea of not guilty. Trial. Conviction. Sentence 
twenty years at hard labor. Defendant brings error.  
Reversed.  

The record in the trial court shows the following pro
ceedings subsequent to verdict: 

Now on this 1st day of March, 1902, that being a day of 
the January, 1902, term of said court, comes W. W. Wil
son, county attorney, on behalf of the state of Nebraska, 
also comes the defendant, John McCormick, in custody of 
the sheriff and accompanied by his counsel, John C. Wat-
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son and John V. Morgan. Motion for a new trial is over
ruled by the court, to which defendant excepts.  

And n'ow the county attorney aforesaid moves the court 
for judgment upon the verdict heretofore rendered herein, 
to wit: "Murder in the second degree," which motion is 
sustained by the court.  

And now the said defendant, John McCormick, being 
in open court and standing at the bar thereof is asked by 
the court if he has anything to say why the sentence of 
the court should not be passed upon him, and he having 
replied that he had not, the court thereupon sentenced 
the said defendant as follows: It is considered and fully 
adjudged by the court that the defendant, John McCor
mick, be confined and imprisoned in the penitentiary of 
the State of Nebraska at Lincoln, Nebraska, for a term of 
twenty (20) years from this date, at hard labor (Sundays 
excepted), and to pay the costs of this prosecution taxed 
at $--.  

A major part of the records of criminal convictions 
which come to this court are deficient in this same par
ticular. This note is inserted for the attention of prose
cutors.-W. F. B.  

John C. Watson and John V. Morgan (Robert Ryan, of 
counsel) for plaintiff in error.  

Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, for the state.  

HOLCOMB, J.  
On information by the county attorney, the defendant 

was arraigned and tried on the charge of murder in the 
first degree. The trial of the accused to the court and a 
jury, on the issue raised by a plea of not guilty, resulted in 
a verdict finding the defendant guilty of murder in the 
second degree, as charged in the information, on which 
verdict the court sentenced him to imprisonment in the 
penitentiary for a period of twenty years. For the pur
pose of having the record of his conviction reviewed, the 
defendant has brought the cause here by a proceeding in 
error.
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The deceased was-the proprietress of a brothel in Ne
braska City, and the theory of the state was that the ac
cused, who was a frequenter of the place, visited her home 
on the night of the homicide and hearing her speak to an
other visitor, who was then with her in a room of her house, 
was angered thereby and in a rage of jealousy called her 
to the door by ringing the door bell, and after requesting 
and being refused admittance, fired the fatal shot through 
a closed screen door, from the effect of which the deceased 
expired in fifteen or twenty minutes. There was no direct 
evidence save his own admissions that the defendant heard 
the remarks made by the deceased to the third party men
tioned. That he did hear these remarks, and because 
thereof committed the homicidal act, seems to be an in
ference altogether warranted from the evidence. The 
action of the defendant immediately after the utterance 
thereof, and his own statements at the time of the com

mission of the homicide, established a direct relation be

tween the words spoken by the deceased to the third party 

and the act of the defendant in firing the fatal shot which 
immediately followed. It is contended that the court 
erred in permitting a witness to testify what was said by 
the deceased to the third party immediately preceding 
the shooting. Objection was made to the testimony on the 
ground that it was immaterial, not shown to be in the 
presence of the defendant, hearsay, and no part of the res 
gestw. The testimony objected to, we are of the opinion, 
was properly admitted as a part of the res gestwc. It is 
shown by the evidence to be so intimately connected with 
the commission of the homicidal act, and to bear such 
causal relation thereto as to render it a part of the prin
cipal transaction, and might fairly be admitted in evidence 
on that ground alone. It is true the defendant was not in 
the immediate presence of the deceased and the person 
with whom she was conversing, but the acts immediately 
following and the statements made by the defendant when 
he had shot the deceased, are wholly unexplainable on 
any other theory than that he was standing just outside of

[Voi. 66340



McCormick v. State.  

the room where the conversation took place, overheard 

what was said, and acting thereon, rang, and requested 

admittance into the house, and upon being refused, fired 

the shot which caused her death. As is said in Sullivan 

.v. State, 58 Nebr., 796, 800, "They were parts of the res 

gestwe, events incident to the main transaction; they were 

concomitant acts speaking through the principal actor.  

In point of time they were closely related to the homicide 

and between it and them there was an immediate causal 

relation. 'Res yestr, ' says Wharton, 'are events speak

ing for themselves, through the instinctive words and 

acts of participants, not the words and acts of partici

pants when narrating the events. What is done or said by 

participants, under the immediate spur of a transaction, 
becomes thus part of the transaction, because it is then 

the transaction that thus speaks.' Wharton, Criminal Evi

dence [8th ed.], sec. 262." Other authorities referred to 

in the same opinion might be cited here, but reference 

thereto will, no doubt, suffice for the purpose of disposing 

of the question now under consideration.  
The testimony complained of is,no doubt,also admissible 

for the purpose of proving the motive actuating the de

fendant in the commission of the crime with which he was 

charged. There was evidence tending to show that he 

could readily have heard what was said in the room by the 

deceased just prior to the killing, and that he was standing 

in.a waiting attitude for a brief period of time before he 

rang for admission; that the remarks were made by the 

deceased just before he sought to gain admittance, and 

on his request to be admitted and the refusal, he shot the 

deceased; and that immediately thereafter, upon being ad

mitted to the room, his statement in explanation of his 
reason for committing the act was based solely on what 
had been said by the deceased to the third party referred 
to, which statement was admitted in evidence over de.  
fendant's objection. No motive for the commission of the 
act appears, save on the theory that the remarks of the 
deceased which were objected to were overheard by de-
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fendant, were acted upon, and became a moving cause 
leading to the tragedy following immediately thereafter.  
Connected as these remarks were with the defendant as 
furnishing an explanation or cause for the tragedy im
mediately following, and the motives actuating him, the 
testimony was properly admissible, and no error was com
mitted in overruling defendant's objections thereto.  

It is next contended that certain testimony of non
expert witnesses as to the condition of the defendant and 
the state of his mind at the time of the commission of the 
alleged offense was erroneously admitted. In order to 
excuse the act, the defendant undertook, first, to show 
that it was the result of an accident; and secondly, because 
he was afflicted with an ailment or disease called diabetes, 
and from excess of drinking intoxicants, his mind was in 
such condition at the time of the alleged offense as to ren
der him mentally incapable of knowing and realizing the 
nature and quality of the act, and from deliberating and 
premeditating thereon and of distinguishing between 
right and wrong with respect thereto. Some evidence was 
introduced to show that he was suffering from the disease 
mentioned, and that the tendency of the disease in its ad
vanced stages was to destroy the mind. Much evidence 
was introduced by the defeidant to show that he had been 
drinking heavily for several days prior to the act and was 
at the time so intoxicated as to dethrone his reason, and 
render him incapable of knowing or realizing what he was 
doing. To meet evidence of this character, non-expert wit
nesses, after showing that they were acquainted with the 
defendant and had known him for some time, were per
mitted to testify over objection as to the degree of his in
toxication on the night of the homicide and also with refer
ence to his mental condition, that he appeared to be the 
same as usual and acted the same as men usually do and 
that in their opinion, he was able to distinguish right from 
wrong. It is objected that this evidence is incompetent, 
irrelevant and immaterial. We hardly think so. Whether 
the defendant was so intoxicated as to be incapable of pre-
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meditating or deliberating over the act he was charged 
with committing, became qi1ite important in view of the 
evidence introduced by the defense. Much of the evidence 
objected to was introduced for the purpose of showing 
that while he had been drinking to some extent he was 
altogether rational, in possession of all his mental facul
ties and had knowledge of what was passing around him.  
While the foundation for questions with reference to his 
mental condition as to being sane or insane was not, pos
sibly, as sufficiently well laid as might be insisted on, no 
objection was made on that ground. It is manifest that 
the question of sanity or insanity was not one of the real 
issues in the case. There was no pretense that he was not 
responsible for the act save on the ground that by the 
excessive use of intoxicants he became incapable of de
liberating as to his course of conduct, and of realizing or 
knowing the nature of the act of which he was charged.  
The testimony objected to was admitted in rebuttal to 
overcome the evidence of the defense tending to show in
toxication as an excuse for the crime charged, and was, we 
are satisfied, admitted without error to the prejudice of 
the defendant.  

The defendant introduced evidence for the purpose of 
showing his previous good character, and an exception was 
taken because the prosecution was permitted on the cross
examination to ask the witnesses whether they had known 
of the defendant ever having been arrested. The testi
mony was proper on cross-examination but all answers to 
the questions objected to are in the negative, so that no 
prejudice has arisen in any event. One witness in rebuttal 
was permitted without objection to answer that the defend
ant had been arrested, but on objection and motion of 
counsel the answer was stricken out, so that no prejudice 
to the defendant was caused thereby.  

Error is also assigned in the giving of an instruction by 
the court to the jury with reference to the testiiony of an 
absent witness, the prosecution having admitted that such 
witness would testify as it was alleged he would in an
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affidavit for a continuance, such affidavit being iereupon 

admitted in evidence in lieu of the testimony of the ab

sent witness. The court instructed the jury with reference 

to the admission of such affidavit in evidence that the 

prosecution admitted that the said witness would, if 

present, testify to the facts alleged, but did not admit 

such facts to be true nor that the said witness was present 

at the time and place alleged in the affidavit; and that such 

statements must. be weighed by the jury the same as the 

testimony of any other witness and given such credit as the 

jury thought from all the facts and circumstances shown 

in the case they were entitled to. The affidavit for a con

tinuance alleged that the absent witness, if present, would 

testify that he was at the house of the deceased at the time 

of the homicide, and to other facts connected with the 

transaction as narrated in the affidavit. The instruction 

told the jury, in substance, that- the state did not admit the 

truth of the affidavit but did admit that the witness would 

testify as therein alleged, and that such testimony was to 

be taken and weighed the same as that of any other wit 

ness. This, we think, a correct exposition of the law, and 

no merited criticism can be urged against the instruction.  

The state was not bound to admit that the witness was 

present at the time and place of the homicide,but only that 

he would testify that he was present, and it is in this re

spect that the instruction is complained of. The court, 
in giving the instruction, was not discrediting the testi

mony of any one witness, but stating a correct rule of law 

regarding the scope and effect of the admissions made by 

the state as to the affidavit made for a continuance, and its 

reception in evidence in lieu of the testimony of such ab

sent witness.  
Complaint is also made of instruction number 18, given 

by the court, which is as follows: "The defendant has in 

this case placed his previous character and reputation, as 

to being a man of peace and quiet, in evidence. If you find 

that previous to this difficulty he sustained a good reputa

tion for peace and quiet, you will weigh it in his favor for
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what, in your judgment, you may think if is worth. Where 

the question to be determined by you may be close, it should 

be sufficient to turn the scales in his favor. If, however, 

you are satisfied that, notwithstanding his former good 

reputation, the proof shows in this case, beyond a reason

able doubt, that he is guilty of either of the crimes of mur

der in the first degree, or second degree, or manslaughter, 

as the same have been heretofore defined in these instruc

tions, then the former good character or reputation of the 

defendant would not be a defense in this action." It is 

contended that the last sentence assumes that proof of 

good character was offered as a defense, and this was 

error. While it may not have been offered as a defense in 

the sense of justification or excuse for the act, the proof 

was offered to establish good character, which was proper 

to be considered with all the other evidence in determining 

whether guilt of the crime charged was established beyond 

a reasonable doubt. It is evidence offered by the defendant 

of facts deemed material in establishing his defense on a 

plea of not guilty and for the purpose of inducing the jury 

to believe that it was improbable that he, as a person of 

good character, would have committed the act charged 

against him. The statement in the instruction that where 

the questions to be determined are close, good character is 

sufficient to turn the scale in favor of the defendant was 

certainly as favorable to him as he could rightfully ask.  

If there exists any prejudice in the instruction it is against 

the prosecution rather than the defendant. We find no 

prejudicial error in the instruction complained of.  

The court gave the usual instruction with respect of the 

necessity of the jury being satisfied from the evidence be

yond a reasonable doubt as to all the essential ingredients 
of the crime charged before they could convict. The court 

refused an instruction requested by the defendant to the 

effect that if any one of the jury after having considered 

all the evidence in the case and after having counseled with 

his fellow jurymen, entertained a reasonable doubt of the 

defendant's guilt, then the jury could not find the defend-
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ant guilty. The instruction given by the court covered the 
subject fully as well as the one requested, and was ad
dressed to each individual juryman as well as to all of 
them collectively. It was required that each and all of 
them should find the essential facts beyond reasonable 
doubt before a verdict of guilty could be returned. It was 
not necessary to reinforce the instruction given with the 
one requested, which served no useful purpose in the case, 
and no error was committed in refusing it.  

Complaint is also made of another instruction as to the 
weight to be given to the testimony of sheriffs, policemen 
and other officers engaged in securing evidence for the 
prosecution, because it was stated in the instruction that 
if the jury think such persons have testified "fairly truth
fully" then they should consider their evidence along with 
the other evidence before them in arriving at their verdict.  
It is manifest a patent error crept into the instruction, 
which should have read and was intended to read "fairly 
and truthfully." It is impossible to believe that the jury 
could have been misled or the defendant prejudiced by this 
slight error, and we decline to view it as erroneous because 
thereof. The instruction otherwise is unobjectionable.  

After a verdict of guilty was returned by the jury, it is 
disclosed by the record that the defendant was not in
formed by the court of the verdict of the jury, and asked 
if he had anything to say why the sentence of the court 
should not be passed upon him, as is provided by section 
495 of the Criminal Code. The record recites that the de
fendant "being in open court and standing at the bar 
thereof is asked by the court if he had anything to say why 
the sentence of the court should not be passed upon him." 
Error is sought to be predicated because of such omission.  
The section cited provides: "Before the sentence is pro
nounced the defendant must be informed by the court of 
the verdict of the jury and asked whether he has anything
to say why judgment should not be pronounced against 
him." These provisions have been construed, as the lan
guage thereby implies, as mandatory. Dodge v. State, 4
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Nebr., 220; Tracey v. State, 46 Nebr., 361. The section 
must be complied with and the defendant informed of the 

verdict returned against him, as well as be asked whether 

he has anything to say why.judgment should not be pro
nounced against him, in order to pronounce a valid judg
ment or sentence of imprisonment after verdict of guilty.  
While we may question the wisdom of such a statute or 

doubt that its requirements serve any useful purpose in 
criminal procedure as conducted in the present age, yet 
the statute remains to be followed according to its pro
visions, the mandatory character of which can not be 
questioned. If the reason for the statute has passed away 
and become obsolete, and it no longer serves any beneficial 
purpose, it is for the legislature and not the court to abro
gate it. ' The error in passing judgment on the defendant 
having occurred subsequent to the verdict of the jury on 
which the judgment was rendered, the same must be re
versed and the cause remanded for the rendition of a valid 
judgment; following Dodge v. State, supra; Tracey v.  
State, supra; Griffen v. State, 46 Nebr., 282; Horaberger 
v. State, 47 Nebr., 40. Reversed and remanded accordingly.  

REVERSED AND REMANDED.  

NoTE.-it was not required, at common law, that the prisoner 
should be informed of the verdict.  

It is now indispensably necessary, even in clergyable felonies, that 
the defendant should be asked by the clerk if he has anything to 
say why judgment of death should not be pronounced on him; and 
it is material that this appear upon the record to have been done; 
and its omission, after judgment in high treason, will be a sufficient 
ground for the reversal of the attainder. On this occasion, he may 
allege any ground in arrest of judgment; or may plead a pardon, 
if he has obtained one, for it will still have the same consequences 
which it would have produced before conviction, the stopping of the 
attainder. Chitty, Criminal Law, vol. 1, p. *700.  

Section 169 of the Criminal Code of Ohio, is identical with our sec
tion 495. For form of journal entry in such cases, Warren, Criminal 
Law, p. 142. But the Ohio supreme court has held: Where the record 
does not show that the court, before passing sentence on the defend
ant, informed him of the fact that a verdict of guilty had been found 
against him, in the absence of a bill of exceptions showing the con
trary, the fact that such information was so given will be presumed.
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Bond v. State, 23 Ohio St., 349; Carper v. State, 27 Ohio St., 572; Bartlett 

v. State, 28 Ohio St., 669, 670, 672. Whether the provisions of section 

169 (our 495) are applicable where there is a plea of guilty, quacre.  

Carper v. State, supra. In Alabama it has been held necessary in a 

prosecution for a felony that the court should ask the prisoner if.he 

has anything to say why sentence should not be passed upon him.  

Mullen v. State, 45 Ala., 43, 46. Where there are several defendants, 
they must be severally asked. Grit v. State, 43 Ala., 53.  

The practice of asking the prisoner if he has any objection to the 

sentence, will appear absolutely necessary on a moment's reflection.  

The statute under which the prisoner is prosecuted, may have been 

repealed since the verdict was rendered, in which event judgment can 

not be pronounced, Coiinonicealtle v. Duane, 1 Binney [Pa.], 601, 2 

Am. Dec., 497, or the prisoner may have been pardoned since verdict, 

1 Bishop, Criminal Procedure, 1293. The court can take cogni

zance, judicially, only of a general proclamation of amnesty, and not 

of a pardon in a particular case. Greathouse's Case, 2 Abb. [U. S. Cir.  

and Dist. Courts], 382. Most, if not all, courts which have passed 
upon the question hold that a pardon must be pleaded in bar or in 

arrest of judgment, 15 Ency. Pl. & Pr., p. 448, -and note 2; and in 

England it has been held that a pardon can not be pleaded ore tenus.  

The King v. Gars ide, 2 Adolph. & Ellis, *266. Under our Criminal Code 
-section 493-only two grounds appear for a motion in arrest of 

judgment: (1) jurisdiction of the court; (2) sufficiency of the indict
ment or information. If the expression of one is the exclusion of all 

others, how, in Nebraska, is a prisoner to get a pardon (issued after 

verdict) before the cotirt? 
At common law it was deemed essential in capital cases that in

quiry be made of the defendant before judgment was passed whether 
he had anything to say why sentence of death should not be pro
nounced upon him; thus giving him an opportunity to allege any 
ground of arrest, or to plead a pardon if he had obtained one, or to 

urge any legal objection to further proceeding against him.* And if 
the record did not show that such privilege was accorded to him 
the judgment would be reversed. This rule, however, does not apply 

to an appellate courtt which, upon review of the proceedings in the 
trial court, merely affirms a final judgment, without rendering a new 

one. Due process of law does not require the presence of the prisoner 

in the latter court at the time the judgment sentencing him to death 
is affirmed. tcaab v. Bergyren, 143 U. S., 442.  

The Ohio statute appears to have been an original enactment.  

* Another reason for requiring his presence is to enable the court 
to identify him as the party adjudged guilty. Fielden v. People, 128 
Ill., 595.-W. F. B.  

I In State v. Billings, 77 Ta., 417, 81 Ia., 99, the defendant obtained 
an order for his appearance in person before the supreme court, al
though he was at that time confined at hard labor in the penitentiary.  
This order appears to have been granted as a matter of right; 
but I am unable to find any opinion on the subject in the Iowa re
ports. This was nearly three years before the decision in Schwab 
v. Berggren, supra.-W. F. B.
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Why-in view of the fact that the prisoner must be present when the 
verdict is returned-did her code require imparting of information, 
which the prisoner already possessed? But such statutes are man
datory. If not in toto, where is the dividing line?-W. F. B.  

STATE OF NEBRASKA, EX REL. FRANK N. PROUT, ATTORNEY 

GENERAL, v. NEBRASKA HOME COMPANY.  

FILED NOVEMBER 19, 1902. No. 12,613.  

1. What Constitutes a Lottery. To constitute a, lottery it is necessary 
that a prize be offered, and something of value be given for a 
chance to obtain the prize.  

2. What Constitutes a Prize. The prize may be anything of value; a 
preference or privilcge in the distribution of a common fund 
among those entitled thereto, may constitute a prize.  

3. Lottery. A scheme whereby a common fund is to be produced by 
the contributions of various parties, and afterwards distributed 
among the parties contributing thereto, and a valuable prefer
ence or privilege in the distribution thereof is made to depend 
upon chance, is a lottery within the meaning of our statute 
prohibiting lotteries.  

4. Contract: Prnuic PoLIcY. Contracts in which a corporation, in 
consideration of stated payments made to it, makes promises, 
which are the main inducement to such contracts, and are impos
sible to perform, are unlawful, being against public policy.  

5. Quo Warranto. A corporation, organized under the laws of this 
state, which is engaged in a business forbidden by statute, or 
unlawful as against public policy, may be deprived of its charter 
and dissolved by proceedings in quo warranto.  

ORIGINAL action in the nature of quo warranto to 
annul the corporate existence of the defendant for misuse 
and abuse of its corporate franchise, the abuse complained 
of being, as is alleged, the soliciting, selling and executing 
unlawful contracts for the ostensible purpose of assisting 
the purchasers thereof in procuring homes. The petition 
set out a contract. The answer denied the issuance of any 
such contract, but set out three other forms which it al
leged were issued; and alleged the lawfulness of these and 
all other contracts issued. 'rit allowed.
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Frank N. Prout, A ttorney General, Norris Brown and 
William B. Rose, for relator: 

The following provision is common to all the contracts: 
Nebraska Home Company hereby agrees and undertakes 

to assist the said holder of this contract in purchasing and 
paying for a home.  

Each of the contracts pleaded by defendant discloses the 
following scheme: 

Contracts are numbered numerically as applications are 
received at the home office in Omaha. Each applicant 
must pay the company $3 for its services in registering and 
issuing the application and contract. Each holder is re
quired to pay to the company at Omaha $1.35 a month 
until the contract matures. Out of each instalinent of 
$1.35 the compahy retains 35 cents for its services and 
deposits $1 "in a fund to be known as a home fund." 
After maturity of a contract the holder is required to pay 
to the company $5.35 a month until his payments to the 
home fund amount to $1,000. Out of each monthly in
stalment of $5.35 the company retains 35 cents for its 
services, and deposits $5 in the home fund. All contracts 
pleaded in the answer contain the following provisions 
relating to maturity: 

Sixth. This contract shall be deemed to be matured 
within the meaning hereof when there shall be, over and 
above what is required to be paid out on the contracts of 
lower serial number than this contract, either, first, an 
income of $50 per month due said home fund from con
tract-holders; or, second, an amount of money in said 
home fund which, when added to the income so due from 
contract-holders for a period of twenty months, will equal 
$1,000.  

Seventh. When this contract matures, the company 
agrees on each and every month thereafter, for twenty 
months, to pay out of the said home fund the sum of $50, 
in assisting the holder to purchase a home, to pay off a 
mortgage on a home owned by the holder, or to erect a.  
dwelling-house on a lot belonging to the holder, as said 
holder may prefer.  

It is understood and agreed that the holder shall select
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property of the value of $1,000, on the basis of said pay
ments thereon of 50 per month, and thereupon the com
pany shall immediately proceed to investigate title, and 
value of the property, and, as soon as possible, notify the 
holder of its approval or disapproval of the holder's se
lection.  

An examination of the contracts discloses the fact that 
the company does not devote any capital to the enterprise.  
Whatever it undertakes to do must be accomplished with 
the funds invested by contract-holders. In substance, it is 
a concern without any capital, except the monthly pay
ments of $1.35 or $5.35, where all the contract-holders are 
borrowers to the extent of $1,000 each, and where the pro
moters of the enterprise take for their services twenty-five 
per cent. of $1.35-instalments and six per cent. of $5.35
instalments. The plan requires the company to keep its 
treasury empty, and, with the exception of the holder of 
contract number one, no holder has any interest in the 
home fund until the holders of earlier contracts h; been 
paid in full.  

The results of investments are affected by the number 
of persons who purchase contracts and by the number of 
holders who violate the contracts already made. No per
son can make in advance an intelligent estimate of the 
number that will be found in either class. The practical 
results of the plan, therefore, can not be determined by 
the rules and principles applicable to ordinary business 
enterprises. No one can tell when a contract will mature.  
The scheme of the company is such that the reason, fore
sight, and sagacity of man will not enable him to ascertain 
when a holder will get a return for the definite instal
ments he is required to pay with scrupulous punctuality 
at exact periods of time. The practical workings of the 
plan, therefore, can only 'be ascertained by assuming a 
basis for computation.  

The company in its answer admits that it has issued 
743 contracts, and it will be fair to show how its contracts 
will mature on the basis of a membership of 1,000, all 
bearing the same date, and each member paying his instal-
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ments according to his agreement. This basis has been 
selected because it affords an easy means of computation.  
For assistance of the court in determining the practical 
results of defendant's scheme,-on the basis assumed only, 
if it were possible to carry it out according to the plan 
disclosed by the contracts,-an expert's table, based on a 
membership of 1,000, is inserted herein. The table is 
applicable. to all contracts, but, under the first contract 
set out in the answer, the company's profit would be 
greater than that shown by the table. To facilitate calcu
lations all contracts, for the purposes of the table, are 
matured on the first month of each twenty-month period.  
Time has been divided into twenty-month periods because 
twenty months are required to pay a contract when ma
tured.  

The scheme of defendant is impracticable, and it can 
not keep its promises. The enterprise will collapse, and 
many contract-holders will lose their investments.  

The superior court of Cincinnati said of a somewhat 
similar scheme: 

The averments of the petition, if true, show the defend
ant company to be nothing more nor less than the promoter 
and operator of a lottery or scheme of chance, whereby 
certain shareholders, lucky ones, they may be called
although the averments of the petition warrant calling 
the luck in some cases fraud-are enabled by the methods 
pursued by the company to be paid out in advance of the 
less lucky fellows.  

Experience has demonstrated one inevitable result to 
all such enterprises, viz., that there comes a time when the 
influx of credulous people to these societies ceases, and as 
the money paid out to the lucky members has been wholly 
and grossly out of proportion to their contributions or in
vestments, or to the natural earnings of such contributions 
and investments, these societies necessarily collapse, leav
ing the unlucky members to bear the losses or, what is the 
same thing, leaving nothing in the treasury of the society 
out of which these members may recoup themselves foT 
their stated contributions and investments. Shaw c. In
terstate Savings, Lown & Trust Co., 8 Ohio Dec., 510.  

29
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In McLaughlin v. Natioinl Mutual Bond & Investment 

Co., 64 Fed. R ep., 908, 909, a scheme quite similar to that 

of the Nebraska Home Company was described by Judge 

Dallas. It was shown that the returns of an investor 

would be less than the amount invested. The court said: 

Of course, any misguided person who might be led into 
such a transaction would, on perceiving its character, 
hasten to withdraw from it, even at the sacrifice of pay
ments already made.  
- The Nebraska Home Company's contracts are unlawful 

for the reason that they require the corporation to dis

criminate between investors, giving some an unreasonable 

profit at the expense of others.  
The Nebraska Home Company collects from investors 

unconscionable c ompensation for services.  
Unconscionable terms imposed by investment compa

nies upon investors are unlawful and can not be enforced.  

In United States v. McDonald, 59 Fed. Rep., 563, the 

court investigated a scheme similar to that operated by 
the Nebraska Home Company. The report of the case 

shows that the investment was in the nature of a bond; 

that the purchaser paid a fee of $10, and agreed to pay, for 

a time, each succeeding month, $1.25, the 25-cent items 
being retained by the company for services and the $1
instalments constituting a trust fund for the redemption 
of bonds; and that the bonds could not be redeemed, under 
the -plan on which the enterprise was based, for an indefi
nite length of time. In speaking of compensation Judge 
Grosscup, United States district judge, said (p. 565) : 

That is plunder of the public. It is said that this has 
been done fairly. The court, of course, is not sitting here 
to pass upon the fairness of any such transaction. Two 
hundred years ago, when coaches were robbed by high
waymen on the heaths of London, it was always said that 
the highwaymen acted with courtesy, but nobody but an 
ignorant fool returned to London without knowing he had 
been plundered.  

This language was used in an instruction to the jury, 
and the United States circuit court of appeals held on
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review that the instruction was not erroneous. MacDonald 
v. United States, 12 C. C. A., 339, 344.  

In the case of In re Bankruptcy of Security Tontine In
vestment Co.,* Judge Munger, of the federal court for thi
district of Nebraska, had occasion to determine the char
acter of an investment company operated on a plan sim
ilar in some respects to that of the Nebraska Home Com
pany. The investors paid small monthly instalments, 
part of each being retained for the benefit of the company 
and the remainder constituting a trust fund for the pur
chase of diamonds. Judge Munger approved the following 
findings: 

Of the $110 paid into the treasury of the corporation by 
each contract-holder the corporation confessedly retains 
$27.50 for its services; another $17.50 becomes the prop
erty of the corporation under its reserve-fund feature; and 
later, by inducing the contract-holder to accept $160 in 
cash in lieu of the diamond provided for in the contract, 
the corporation secures another $40. * * * Thus it will 
be seen that of each $110 paid in by contract-holders the 
corporation proposes to retain $80 as compensation for 
nursing the remaining $30, and at the end of seventy weeks 
return to each contract-holder maturing his contract the 
sum of $160 in cash, provided it is in the treasury of the 
corporation. Here, as is the case with the ordinary confi
dence man and his confederates, a favored few are given 
contracts bearing low numbers, and these, as a reward for 
using them as an advertising medium, reap a handsome 
profit at the expense of their misguided friends and neigh
bors.  

The testimony discloses that of the matured contracts 
the corporation paid off 101, yet it never owned nor de
livered but one diamond, and this to the holder of contract 
No. 1. The only apparent reason for injecting into the con
tract the clause in reference to the diamond was in an en
deavor to relieve the contract of its otherwise unlawful 
character. This attempted evasion adds to the viciousness 
of the contract without accomplishing the desired result.  
The business in which the corporation was engaged is con
trary to public policy. Its contract is so unconscionable 

*Unreported.
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that'no court would enforce its provisions, and its scheme 
is so shallow that it seems remarkable it should have ever 
met with any degree of success.  

The rule in this state is that stipulations imposing 

unconscionable terms upon investors are unlawful and 

can not be enforced. Randall v. National Building, Loan 

d' Protectivc Union, 43 Nebr., 876.  
It is the policy of the law to make savings and invest

mnent institutions safe and economical, and to protect in

vestors from fraud and plunder. An investment company 

employing no capital in its business and operating under 

a plan which requires it to keep its treasury empty, should 

not be permitted to use its charter to solicit contracts of 

investment without security.  
The charter of a swindling concern was canceled by the 

supreme court of Pennsylvania for infirmities resembling 

some of those already mentioned. One of the objectional 

features was described by the auditor as follows: 

The direct influence of the scheme was to induce each 
certificate-holder to "rope in" as many as possible behind 
him, in order the more quickly to mature his own certifi
cate. National Endorment Co., 142 Pa. St.. 450, 454.  

In the case cited the court approved the above finding 

and itself used the following language applicable to de

fendant in this case (p. 460) : 
It manifestly belongs to that class of associations, by 

far too numerous, the practical effect of whose operations 
is to enrich a few at the expense of confiding and ignorant 
people.  

A provision in a contract of investment for forfeiture 

to the investment company of all investments, upon default 

in payment of instalments, is unconscionable and un

lawful.  
The Nebraska Home Company is conducting a lottery, 

or scheme of chance, and its contracts for the promotion 

and operation of that enterprise are unlawful., 

The state insists that defendant is operating a lottery 

or scheme of chance in violation of statute. Section 224 

of the Criminal Code provides:
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If any person shall open, set on foot, carry on, promote, 
make, or draw, publicly, or privately, any lottery, or 
scheme of chance, of any kind or description, by whatever 
name, style, or title the same may be denominated or 
known, * * * every person so otfending shall be fined 
in any sum not exceeding five hundred dollars.  

Defendant's contracts may as well be called the tickets.  
MacDonald v. United States, 12 0. C. A., 339, 344; United 
States v. Fmlkerson, 74 Fed. Rep., 619, 628. The consider
ation is a $3-fee and the monthly instalments of $1.35.  
The prize is a matured contract which gives the holder 
thereof the right to use without interest for a long term 
of years large sums of money.  
* Even if defendant were able to show that each contract

holder would eventually obtain a $1,000-home,it would not 
prevent the scheme from being a lottery. orjner v.' Uwiled 
States, 147 U. S., 449. 463; Ballock v. State, 20 Atl. Rep., 
[Md.], 184; State v. Mainford, 73 Mo., 647; United States 
v. Wallis, 58 Fed. Rep., 942.  

In Randle v. State, 42 Tex., 580, the court said (p. 591) 

The fact of each ticket-holder being certain to receive 
something did not relieve it from the character of a. lottery.  

Under defendant's scheme the prizes are not equal. A 
home in two years may be a prize of great value, but what 
of homes in seventy-five years? Before that time all the 
present contract-holders will have homes marked by little 
mounds under the willows.  

The relation existing between the Nebraska Home Coin
pany and each contract-holder is one of trust and confi
dence. The contracts provide for an abuse of the fiducial 
relation, and are, therefore, contrary to public policy and 
unlawful.  

Contracts may violate public policy, though they do not 
conflict with any statutory or constitutional provision.  
Teal v. Walker, 111 U. S., 242, 252; Wilde v. Wilde, 37 
Nebr., 891; Fitzgerald v. Fitzgerald d Mallory Construc
tion Co., 41 Nebr., 374, 376.  

Contracts against public policy are uniformly con-
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demned by the courts as unlawful. Atcheson v. Mallon, 
43 N. Y., 147; Richardson v. Crandall, 48 N. Y., 348; State 
v. Interstate Savings Investment Co., 52 L. R. A., 530; 
Drexler v. Tyrrell, 15 Nev., 114, 134; Firemen's Chari
table Ass'n v. Berghaus, 13 La. Ann., 209; Elkhart County 
Lodge v. Crary, 98 Ind., 238, 242; Shipley v. Reasoner, 80 
Ia., 548; Edwards v. Randle, 63 Ark., 318; Fearnley v. Do 
Mainville, 5 Colo. App., 441.  

A corporation has no authority to enter into an unlawful 
contract.  

Corporations can only be organized for the purpose of 
transacting a lawful business. They can not enter into un
lawful contracts, 'whether forbidden by statute or other
wise. The power of the courts to dissolve a corporation 
for abusing its franchise is complete. These propositions 
need no elaboration. The time for disputing the rules 
stated has long since elapsed. State v. Council Bluffs & 
Nebraska Ferry Co., 11 Nebr., 354; State v. Nebraska Dis
tilling Co., 29 Nebr., 700.  

George A. Neal, Edwin M. Coffin and Elliott J. Clem
ents, contra: 

The business conducted by the defendant has none of 
the elements of, and is in no sense, a lottery.  

A lottery is defined by Webster as,"A scheme for the dis
tribution of prizes by lot or chance." By Worcester as, "A 
distribution of prizes and blanks by chance; a game of haz
ard in which small sums are ventured for the chance of 
obtaining a larger value, either in money or other articles." 
By Bouvier's Law Dictionary as, "A scheme for the dis
tribution of prizes by chance." By Black's Law Diction
ary as, "A distribution of prizes by chance or lot, where a 
valuable consideration is given for the chance of drawing 
a prize." 

None of the foregoing definitions, by any proper or rea
sonable construction, can be made to apply to the defend
ant's business, and we are unable to understand in what 
sense it can be denominated a lottery when tried by any 
definition of the term.
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The statute was designed to prevent the operation of a 
well understood concern, and has been enlarged to correct 
and prevent the development of a spirit of gaming. In any 
kind of lottery, prizes are given the few and blanks the 
many. A prize in the sense of a reward by means of a lot
tery is a return largely in excess of the cost.  

The plan of this company offers no prizes. Every man 
is obliged to return every dollar paid to his use. The prop
erty purchased for him is pledged to this and is security 
to the other contract-holders.  

The purchase of oil and mining stock is more of gaming, 
and more nearly a lottery. The applicntions for contracts 
are dated and fix the priority of members, but the con
tract is not completed until signed by the contract-holder 
who has the number of the contract when executed. But 
it is objected that some receive benefits sooner than others.  
This is true in any kind of mutual aid business. In build
ing and loan companies there is never money enough on 
hand.to accommodate but a few at a time. The many must 
wait. "But," it is argued, "the men who wait in building 
and loan companies are allowed interest on their monthly 
payments." While this may be an argument in favor of 
such companies, can it be said the agreement not to charge 
interest is fraudulent? The amount paid on a thousand 
dollars, in the way of dues into this company, is but twelve 
dollars per year and the interest at 6 per cent. for the 
average of the sum (since it requires a year to collect that 
amount) would be thirty-six cents, while a building and 
loan company would collect in the way of dues on one 
thousand dollar certificates, from $60 to $100. Interest on 
these larger sums would be worth charging. The principle 
of waiting is the same with both companies. If the man 
who waits is allowed no interest he is charged none. All 
investments require time for development. Men make con
tracts for long periods to obtain benefits.  

If the drawing only determines the time when the benefit 
is to be received, the mere determining of that time by lot 
or drawing, does not give the characteristic of a lottery.

VOL. 66] SEPTEMBER TERM, 1902. 359



360 NEBRASKA REPORTS. [VOL. 66 

State v. Nebraska Home Co.  

United States v. Zeisler, 30 Fed. Rep., 499; Horner v.  
United States, 147 U. S., 449.  

Neal, further: 

The objection to the taking of money by one to use for 
another has been made in cases of bond investment so
cieties that are only investment in name, in which the ac
cumulations derived fromt a great number are paid out to 
some one person, who ceases to remain a member, and who 
takes the money and gets away with it, leaving the con
tributors short to that extent. With this company, that 
objection can not obtain, since the money is invested in 
real estate and the return of it is secured. In those other 
cases the reason of the objection is apparent, viz., the loss 
of the assets, and with the passing of the reason there 
should be the death of the objection. This system of the 
defendant is not only not gaming; the contract is not only 
not a gambling contract, but it is diametrically opposed to 
gambling. It has the savings-bank idea, in which economy 
and thrift are encouraged instead of the spirit of gaming.  
An account is kept with each contract-holder, who is given 
credit for his monthly dues when paid, just as with de
positors in a savings bank.  

Edmund M. Bartlett, Charles L. Diundy and Edward M.  
Martin, also for defendant in error: 

We find appended at the end of the briefs the names of 
the following officers representing the state, viz., Frank 
N. Prout, Attorney General; Norris Brown, Deputy At
torney General; Wim. B. Rose, Assistant Attorney Gen
eral. They, like the three tailors of Tooley street, London, 
resolved as "We. the people." 

We are informed that William B. Rose prepared the 
document known as "Brief of State," to which the above 
names are appended. It seems somewhat remarkable that 
all of thiese names should be signed to the brief of state.  
We doubt `f either the attorney general or his deputy, the 
only lawful oticers of the state whose names appear to the
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brief, have given the subject careful consideration. If 

doubt exists as to the correctness of the position assumed 

in the brief of state upon such a virulent attack as therein 

contained, there seem to be three heads to share the burden 

of mistake; or one may to the other say, in the language 

of Macbeth: 
"Thou canst not say I did it: never shake 

Thy gory locks at me." 

* But when we take into consideration the conglomerate 

mass of false premises, inconsistencies, misapplication of 

the law and venomous outpourings of malevolent denunci

ation, this combination with the three signatures so un

usual in affairs of state or more properly official docu

ments, reminds one of that other situation in Macbeth.  

The. three witches, a dark cavern and a cauldron boiling 

amidst thunder. Says the 

1st Witch. Thrice the brinded cat hath mew'd.  

2d Witch. Thrice; and once the hedge-pig whin'd.  

3d Witch. Harper cries:-'Tis time, 'tis time.  

1st Witch. Round about the cauldron go; 
In the poison'd entrails throw.
Toad, that under coldest stone, 
Days and nights hast "twenty months," 
Swelter'd venom sleeping got, 

Boil thou first i' the charmed pot.  

All together. Double, double, toil and trouble, etc.  

2d Witch. Fillet of a fenny snake, 
In the cauldron boil and bake; 
Eye of newt, and toe of frog, 
Wool of bat, and tongue of dog, 
Adder's fork and blind-worm's sting, 
Lizard's leg, and owlet's wing, 

For a charm of powerful trouble; 
Like a hell-broth boil and bubble.  

All together. Double, double, toil and trouble, etc.  

3d Witch. Scale of dragon, tooth of wolf; 
Witch's mummy; maw, and gulf, 
Of the ravin'd salt-sea shark; 
Root of hemlock, digg'd i' the dark; 
Liver of blaspheming Jew; 
Gall of goat, and slips of yew, 
Silver'd in the moon's eclipse; 
Nose of Turk, and Tartar's lips;
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Finger of birth-strangled babe, 
Ditch-deliver'd by a drab, 
Make the gruel thick and slab; 
Add thereto a tiger's chaudron, 
For the Ingredients of our cauldron.  

All togcther. Double, double, toil and trouble.  
Fire, burn; and, cauldron, bubble.  

2d Witch. Cool it with a baboon's blood.  
Then the charm is firm and good.  

By the pricking of my thumbs, 
Something wicked this way comes.  
Open, locks, whoever knocks.  

Now compare the above with the ingredients put by the 
three gentlemen into the seething cauldron of their brief 
and we have found a fair precedent and authority for their 
language.  

These are some of the "ingredients": 
Infamous contracts.  
Swindling concern, 
Cunning device, 
Discrimination, 
Individual favorites, 
Insolvent concerns, 
Stipulations to prevent a purchase, 
Wild-cat enterprise, 
Triumphant rascality, 
All rascaldom, 
Disreputable lawyers, 
Little mounds under the willows, 
Odious provisions, 
Bogus assistant, 
Perpetual insolvency, 
Plague, 
Promoters and their friends, 
Partiality, favoritism.  
Unlawful profit, 
Unconscionable compensation for services, 
Cheap veneering of solicitude, 
The table answers the questions, 
Simulated enterprises, 
Stipulations imposing unconscionable terms, 
Fiducial relation,
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Iniquitous purpose, 
Unequal value, 
Scheme of chance, 
Distribution of prizes by lot, 
Lottery, 
Scheme for the abuse of the relation of trust and 

confidence, 
Abuse and betrayal of fiducial relations, 
Age of deception and fraud, 
Misguided persons, 
The sovereign has not been exalted, 
Abuses, 
Unlawful contracts, 
Concern without capital, 
Large profit to company, 
Empty treasury, 
Collapse, 
A* cheat, 
Swindle, 
Murder, 
All honest and trustful men take alarm.  

It is very much the same thing, the striving for effect, 
and if the court shall be lost in the hypnotic charm of the 

above ingredients they may, with the witch, by the pricking 
of their thumbs, know that something wicked this way 

comes. This wicked thing could be discerned only by the 

application of the above ingredients, not by any principle 

or authority.  

T. L. Norval, Richard S. Norval and B. F. Norval, amici 

curiw, argued that the defendant's contracts had none of 

the elements of a lottery, citing Buckalew v. State, 62 

Ala., 334; Yellow-Stone Kit v. State, 88 Ala., 196; Randlc 

v. State, 42 Tex., 580; State v. Overton, 16 Nev., 136; 

Wooden v. Shotwell, 23 N. J. Law, 465; State v. Clarke, 
33 N. H., 329, 335.  

Andrew G. Wolfenbarger, amicus curitv: 

Five laborers are enabled to save $4 a month each, after 

paying the. family expenses, including $16 a month house

rent in each case. In talking over their plans they find
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that each is striving to get a $1,000-home. One of them 
suggests that they put their money together and cooperate, 
to the end that each get a home. They know that by work
ing alone it will be 138 months before any one can ac
complish his purpose, including interest on his money.  
So they put their money together and buy a home for 
number one, who then puts into the common fund the $16 
he has been paying -a month as rent, in addition to his sav
ings; then their combined savings are $36 a month, and in 
27 7-9 months they have saved enough to buy a home for 
number two; then their combined savings are $52 a month, 
so in 19 3-13 months more they buy a home for number 
3; then their combined savings are $68 per month, so in 14 
12-17 months they buy a home for number four; then their 
combined savings are $84 per month, and in 11 19-21 
months they buy a home for number five. Number five, 
by this cooperation, would get his home in 75 months, and 
have it all paid for in 100 months, making a net saving to 
the last man of 38 months over what would have been 
possible without cooperation. When the 138 months that 
it would have taken them to secure homes without co
operation have expired, they find that by this cooperation 
they have paid for their homes and have combined savings 
of $6,300 in addition thereto. After paying $1 each per 
month as expenses, it leaves a net combined saving of 
$5,610, besides their homes. The above illustration is 
based on exactly the same proportional relation of pay
ments to benefits as that set forth in defendant's contract, 
but the sums paid each month are larger. The principle 
is identical.  

Frank N. Prout, Attorney General, Norris Brount and 
William B. Rose, in reply: 

The scheme to collect large sums in small amounts from 
many and invest the funds thus created in homes to be 
allotted by chance among a few, seems to have originated 
with Feargus O'Connor, the chartist leader. "Chartism," 
writes Carlyle, "means the bitter discontent grown fierce.
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and mad, the wrong condition therefore or the wrong dis
position, of the working classes of England." That O'Con
nor's home-schem6 was chiefly the product of insanity can 
scarcely be doubted. He inaugurated his enterprise Oc
tober 24, 1846, as the "Chartist Co-operative Land Com
pany," and afterward changed the name to the "National 
Land Company." A biographer says that "the most ex
travagant hopes of an idyllic country life were held out 
to the factory hands and others who subscribed." The 
House of Commons examined the affairs of the National 
Land Company June 6, 1848, and the concern was found to 
be bankrupt. O'Connor died a lunatic. History records: 

There can be little doubt that O'Connor's mind was more 
or less affected from the beginning and that he inherited 
tendencies to insanity. He was insanely jealous and ego
tistical, and no one succeeded in working with him for 
long. In all his multitudinous speeches and writings it 
is impossible to detect a single consistent political idea.  
41 Dictionary of National Biography, 402.  

In exposing O'Connor's home-scheme and the National 
Land Society, the Nottingham Journal published the state
ment that O'Connor "had wheedled the people of England 
out of 100,0001."; whereupon O'Connor sued the publisher 
of that journal for libel. The report of the case shows 
(O'Con nor v. Bradshaiw, 5 Ex. [Eng. ], 881, 844) 

The objects of the society were to purchase land, erect 
dwellings thereon, and allot them to its members on such 
terms as should enable theni to become small freeholders, 
and live in comfort and independence; which objects were 
to be effected in the following way :-A large sum of money 
was to be raised by shares of 11. 6s. each, and was to be 
laid out in the purchase of land and the erection of houses.  
The subscriber of two shares, or 21. 12s., became entitled to 
a house, two acres of land, and an advance of 151.; the sub
scriber of three shares to a house, three acres of land, and 
221. 10s. Their right, however, to obtain these privileges 
was not absolute, but depended on the result of the ballot, 
according to which a small number only of the subscribers 
could obtain present possession of houses, lands and 
money; so that in five years, during which the plan was in
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operation, out of 70,000 shareholders, 227 only had ou
tained allotments.  

The report of the case further shows (p. 887) 

The Lord Chief Baron, in his direction to the jury, told 
them that, in his opinion, the whole of the plaintiff's 
scheme was illegal, on the ground of its being contrary to 
the bank act and to the lottery acts.  

O'Connor's suit was dismissed, but it is fair to state that 
Parke, B., who discharged the rule for a new trial, disre
garded the lottery act, saying (p. 892) : "Now if the 
question were to turn upon this, whether it was or was 
not illegal within the meaning of that act, I should like to 
take further time for consideration." 

After chartism had died out in England, after its leader 
and the National Land Society had been almost forgotten, 
and after Coxey had begun to mobilize his army in this 
country, Avarice, Greed and Rascality started out to find 
some wholesome plan for the betterment (?) of the com
mon people. They discovered the chief elements of O'Con
nor's home-scheme, brought them to the District of Colum
bia, and there incorporated under the name and style of 
the "National Investment Company." A few extracts from 
the by-laws of this society will disclose its character and 
the kinship between its scheme and that of defendant: 

The terms and conditions contained in the certificate of 
shares, together with those contained in the application 
therefor and the by-laws of the society taken together shall 
form the contract between the shareholder and the society.  
Art. 2, sec. 5.  

This society will issue shares to the amount of $50,000,
000 in denominations of $100 and $50, the $100 shares being 
designated as "A" shares and the $50 shares as "B" shares, 
and the same will be issued to applicants therefor in cer
tificates containing ten shares only, each share bearing a 
separate number consecutively from one to ten, both in
clusive, the payment of which shares at maturity is guar
anteed by the society in accordance with the provisions of 
article 7 hereof. All applications for shares will be num-
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bered in the order received without regard for the denom
ination of shares applied for. Art. 6, sec. 1.  

Whenever the redemption'fund of the society contains 
an amount equal to the face value of the share next in 
order of maturity, notice thereof shall be sent to the holder 
of such share and the same will be paid upon receipt of the 
proper coupon duly receipted. Art. 7, sec. 1.  

Shares will be matured in the following order, to wit: 
The first share in order of maturity will be share No. 1 in 
certificate No. 1, then share No. 1 in certificate No. 2, and 
so on, paying the first share in each certificate in force, 
until the end of one year from date of the payment of the 
first share, when share No. 2 in certificate No. 1 will be 
next in order, then share No. 2 in certificate No. 2, and so 
on until the second or lowest numbered share in each cer
tificate issued during the previous year and still in force 
has been paid, when share No. 3 in certificate No. 1 will 
be next in order, then share No. 3 in certificate No. 2, and 
so on as before, until the third or lowest numbered share in 
each certificate issued during the previous years and still 
in force has been paid, when share No. 4 in certificate No.  
1 ivill be next in order, and so on as before until each share 
in certificate No. 1 has been used, as a basis or starting 
number and the ten series* finished, after which the lowest 
numbered share in the lowest numbered certificate in force 
will be the basis or starting number and the same rule fol
lowed as in previous series, for all time. Art. 7, sec. 2.  

Each application for shares in this society must be ac
companied by one regular monthly instalment thereon, 
otherwise the same will not be considered as received. Art.  
8, sec. 1.  

Each shareholder will be required to pay a monthly in
stalment of seventy cents per share on each "A" share and 
thirty-five cents per share on each "B" sharQ. the first in
stalment on which must be paid when the Vpplication is 
made, and the other instalment must be paid on or before 
the first business day of each month following late of issue 
of the certificate, except that all certificates bearing date 
after the twentieth of the month of issue will not be liable 
for the instalment falling due the first of the month follow
ing said date. Art. 8, sec. 2.  

All monthly instalments shall be payable at the home 
office of the society on or before the first business day of
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each month without'notice, and all payments made by this 
society shall be payable there also; but if for the sake of 
convenience or otherwise any instalments are paid to col
lectors or attorneys of the society, such collectors or 
attorneys shall be deemed and held to be the agent or at
torney of the shareholder so paying, unless the said col
lector or attorney has been duly authorized by the said so
ciety in writing to receive said payments and furnishes a 
receipt for that instalment signed by the secretary of the 
society.  

Failure of a local collector or attorney to call for any 
instalment shall be no excuse for failure to pay the same 
when due; the shareholder must bring or send the same 
to the home office of the society or to one of its authorized 
collectors before it is due, otherwise the usual fine will be 
added and forfeiture enforced. Art. 8, sec. 3.  

The income of this society shall be divided into three 
funds, to wit: The redemption fund, reserve fund and ex
pense fund. Art. 10, sec. 1.  

The redemption fund shall consist of fifty cents out of 
each monthly instalment paid on "A" shares after the first 
two instalments, and twenty-five cents on each '1B" share, 
and no portion of such fund shall be used for any purpose 
other than the redemption of imatured shares. Art. 10, 
sec. 2.  

The reserve fund shall consist of ten cents out of each 
monthly instalment paid on "A" shares after the first two 
instalments, and five cents on each "B" share, also eighty 
per cent. of all fines paid by shareholders, together with 
all accretions thereto from interest and other sources. Art.  
10, sec. 3.  

Said fund shall be deposited in some solvent interest
paying bank or invested in government bonds, first mort
gages or other first-class interest-bearing securities, the 
same to be registered or recorded in the name of the society 
and shall be the sole property of the shareholders thereof.  
Art. 10, sec. 4.  

The full amount contributed to the reserve fund of this 
society on account of any certificate issued by it which has 
been continued in force for ninety-six months from the 
first day of July or January next after date thereof, shall 
be credited thereto, as will also its proportionate share of 
all accretions to said fund from lapses, fines and interest,

368 NEBRASKA REPORTS. [VOL. 66



SEPTEMBER TERM, 1902.

State v. Nebraska Home Co.  

and the amount so credited to any certificate may be used 
in the payment of monthly instalments thereafter falling 
due thereon. The amount standing to the credit of any 
certificate at the time of maturity of the last share named 
therein, shall be added to and paid with said share. Art.  
10, sec. 5.  

The expense fund shall consist of that portion of the 
income of the society not set apart for the redemption and 
reserve funds aforementioned and shall be used in properly 
conducting the business of the society. Art. 10, sec. 7.  

Any shareholder whose certificate is not in arrears may 
transfer the whole or an interest therein to any other 
person, by obtaining the consent of the secretary of the 
society and paying a transfer fee of fifty cents. Art. 11, 
sec. 1.  

Any holder of "A" shares who desires may at any time 
exchange the same for "B" shares by making application 
therefor and paying a reduction fee of fifty cents. In this 
case a new certificate will be issued bearing same date and 
number of shares as the one surrendered. Art. 11, sec. 2.  

The postmaster at Washington excluded the National 
Investment Society's literature from the mails on the 
ground that its scheme was a lottery and a fraud, and the 
society applied to the supreme court of the District of 
Columbia for a. writ of mandamus to compel him to receive 
and mail the matter excluded. The scheme was held to be 
a lottery, and the action dismissed. The certificates issued 
by the National Investment Society were numbered in the 
following manner: 

All applications for shares will be numbered in the 
order received.  

Judge McComas held that this system of numbering im
parted to the plan the element of chance. On this point he 
said in his opinion: 

The plan of this National Investment Society, as set 
forth in the letter, circular and by-laws, shows that it 
is impossible for the members to share equally in the funds, 
and that the more fortunate applicants are those whose cer
tificates bear the earliest numbers; that the number of the 
certificates, and their consequent value, depends upon 
chance. In different states, applicants, on the same day, 
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may mail subscriptions for certificates in this company.  
Whether or not an applicant will receive a certificate of 
one number or another depends upon the order in which 
the applications may reach the officer of this company who 
issues the certificates, and that is a matter of chance. ThIlis 
officer receives these applications by mail, or otherwise; it 
may be one at a time; it may be many at the same time; 
and, according to the order in which he chances to receive 
them, or as he chances to take up one or another, and de
termines the number of each applicant's certificate, the 
certificates are numbered and issued. * * * It is this 
element of chance in the numbering of the certificates 
which I believe to be a violation of this anti-lottery law.  

This case is United States v. Sherwood,* No. 36,128, in 
the supreme court of the District of Columbia. The fore
going excerpts were taken from an authentic copy of the 
record in the office of the attorney general, which is acces
sible to the court. This case can not be distinguished from 
the one at bar on the question of chance. The opinion of 
Judge McComas was quoted with approval by Judge Well
born in United States v. Fulkerson, 74 Fed. Rep., 619, 629, 
and has, therefore, the sanction of two eminent jurists.  

SEDGWICK, J.  

This is an information in the nature of quo warranto 
to annul the corporate existence of defendant and oust it 
of its corporate powers, franchises and privileges. To the 
answer of the defendant the attorney general filed a gen
eral demurrer. The answer alleges that defendant has 
been and is entering into contracts with various parties in 
pursuance of its franchise. The terms of these contracts 
are set out in full in the answer. The principal questions 
presented and discussed by counsel are: First. Do these 
contracts contain the elements of a lottery? Second. Are 
they unlawful as against public policy? By the terms of 
the contract the company "agrees and undertakes to assist 
the said holder of this contract in purchasing and paying 
for a home." The holder agrees to pay $3 for the "com

1131 Wash. L. Rep.-Unofficial.
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pany's services in registering and issuing each application 
and contract" and "to pay to the company, at the home 
office of the company, in Omaha, Nebraska, $1.35 each 
month, on or before the last day thereof, from the date 
hereof until this contract shall mature as hereinafter 
described." After the contract matures, the amount of 
the monthly payments is increased to $5.35, and continues 
"until the holder shall have paid into the home fund, as 
herein provided, the total sum of one thousand ($1,000) 
dollars, or such fra*ctional part of said sum as shall be fur
nished for him by. the company. Five dollars of said sum 
of $5.35, so paid, shall be placed by the company in the 
home fund, as hereinbefore described, and 35 cents thereof, 
is in payment for the services of the company." The con
tract also provides: 

"First. Said company shall number and date all con
tracts issued in regular numerical order as applications 
are received at the home office and shall keep a record 
thereof, showing the date and serial number of each con
tract.  

"Sixth. This contract shall be deemed to be matured 
within the meaning hereof, when there shall be, over and 
above what is required to be paid out pn contracts of lower 
serial number than this contract, either, first, an income of 
fifty ($50) dollars per month due said home fund from 
contract-holders; or second, an amount of money in said 
home fund which, when added to the income so due from 
contract-holders for a period of twenty months, will equal 
one thousand ($1,000) dollars.  

"Seventh. When this contract matures, the company 
agrees on each and every month thereafter, for twenty 
months, to pay out of the said home fund the sum of 
fifty ($50) dollars, in assisting the holder to purchase a 
home, to pay off a mortgage on a home owned by the 
holder, or to erect.a dwelling-house on a lot belonging to 
a holder, as said holder may prefer.  

"It is understood and agreed that the holder shall select 
property of the value of one thousand ($1,000) dollars,
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on the basis of said payments thereon of fifty dollars 
($50) per month, and thereupon the company shall im
mediately proceed to investigate title and value of the 
property, and, as soon as possible, notify the holder of its 
approval or disapproval of the holder's selection. * * * 

"If the company approves the selection, it shall, im
mediately cause the property selected to be purchased, and 
put the holder in possession thereof, on the terms and con
ditions hereinafter contained." 

1. Does this scheme- involve the elements of a lottery? 
To constitute a lottery, there must be a prize offered and 
the payment of something for a chance to obtain it. The 
attorney general has furnished the court with an "expert's 
table," which is derived from a computation based upon 
the issuing of contracts upon one thousand applications 
received at the same time, and each holder paying his in
stalments according to his agreement. We do not under
stand that defendant's attorneys deny the accuracy of the 
result obtained upon the basis assumed, and it appears 
that the twenty-two holders of the lowest numbered con
tracts would get their first instalments, respectively, 
within the first twenty-month period after the contracts 
were made, and would receive the full sum of $1,000 
within the next twenty-month period thereafter; whereas 
the holder of contract numbered 1,000, although making 

his payments monthly, would not have any return from his 
investment until more than seventy years from the time 
he took his contract and began payment. The advantage 

of the fortunate holder of the early number is manifest.  
To obtain such a preference is to obtain something of 
value. "It is idle to say that a sum or an obligation for a 
sum due and payable to-day or at an early day is of no 
more value than an obligation for an equal amount, with
out interest, payable at a remote and indefinite time." Mac
Donald* v. United States, 12 C. C. A., 339, 345. The ques
tion, then, is whether the element of chance enters into the 
scheme by which one contract-holder obtains this advan

*This name is spelled differently in different reports of this case.  
-W. F. B.
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tage over another. The contracts are to be numbered and 
dated "in regular numerical order as applications are re
ceived at the home office." The applicant must take his 
chances as to how many applications may be received at 
the same time that his is received and, if there are several 
at the same time, he must take the chance of preference over 
other applications received with his.  

In MacDonald v. United States, supra, Judge Woods 
said (p. 344) : "Whether or not a purchaser will obtain a 
bond of one number or another depends * * * upon the 
order in which his application shall reach the hand of the 
secretary, and that is largely a matter of chance. The sec
retary receives applications by mail and otherwise, some
times singly and sometimes a number together and in the 
order of receipt, and, as he chances to take up one or an
other first, passes them through a registering device, and 
in accordance with the notations thereby made upon the 
applications the bonds are numbered and issued. But for 
the purchaser's hope, or, as it may as well be said, for his 
chance, of getting a multiple number, the business would 
soon cease." He held that "the element of chance incident 
to the numbering of the bonds before they were issued" 
made the scheme a lottery.  

The reasoning of the court in the MacDonald Ca.se was 

adopted by Judge McComas in a similar case recently 

decided in the supreme court of the District of Columbia.  
United States v. Sherwood.* Judge McComas fortifies 

his conclusions by quotations from other authorities, and 

holds that under such a plan, "the number of the certifi

cates, and their consequent value, depends upon chance." 

A certified copy of his very clear and satisfactory opinion 

is on file in this case. He says: "In different states, appli

cants, on the same day, may mail subscriptions for certifi

cates in this company. Whether or not an applicant will 

receive a' certificate of one number or another depends 

upon the order in which the applications may reach the 

officer of this company who issues the certificates, and that 

* 31 Wash. L. Rep.-Unofficial.
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is a matter of chance. This officer receives these applica
tions by mail, or otherwise; it may be one at a time; it may 
be many at the same time; and, according to the order in 
which he chances to receive them, or as he chances to take 
up one or another, and determines the number of each ap
plicant's certificate, the certificates are numbered and is
sued. He who by these chances luckily receives an earlier 
number, will be paid sooner, and will pay in less money 
than another, who, subscribing on the same day, receives 
a later number, and will by these chances be required to 
pay longer and pay more money, and wait longer for pay
ment of his shares. It is this element of chance in the 
numbering of the certificates which I believe to be a vio
lation of this anti-lottery law. It is evident that the in
ducement to subscribe consists mainly in the chance of 
securing an early or lucky number." This reasoning is 
satisfactory to our minds, and we have been referred to 
no authority conflicting with the views so announced.  
The suggestion that the applicant will know the number of 
his contract before he accepts it, and if not satisfied, may 
reject the contract, is without merit. By his application 
he agrees to accept the contract and he is presumed to 
know the terms of the contract before he makes the appli
cation. The suggestion is predicated upon the idea that 
he will not perform the agreement that he has made in his 
application, but will forfeit the fee "for registering and 
issuing each application and contract" and so risk only the 
three dollars. If that is the proper construction of the 
contract, the result is the same. It involves the payment 
of three dollars for the chance of obtaining an early 
number.  

2. This defendant can not be allowed the protection of 
its charter to do business in this state for another reason.  
Its plan involves taking money from its patrons upon con
tracts which on its part it is impossible to perform. It 
professes to be a "home company," and it "agrees and un
dertakes to assist" the holders of its contracts "in pur
chasing and paying for a home." It issues contracts
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which, through the misfortune of the holders in the num
bering of the applications, will bring no assistance before 
the expiration of the ordinary allotment of three score 
years and ten. It can not result in assistance to such 
holders in procuring a home in this world, and it does not 
profess to render assistance in any other. If it is intended 
that there will be new patrons, whose monthly payments 
shall be used to make good the company's promise to hold
ers of earlier contracts not otherwise provided for, the situ
ation is still worse. The company can not furnish the 
funds to assist these new patrons to obtain homes before 
the time will come when, in the ordinary course of nature, 
they can not avail themselves of such assistance. Their 
own payments can not do so, nor help to do so. These are 
pledged to make up a deficiency existing before they ob
tained their contracts. They can hope to obtain the fruits 
of their contracts during their natural lives only from the 
payments to be made by others who obtain contracts after 
them, and there must be a sufficient number of these others 
in order to bring about the hoped-for result. It appears 
from the table referred to that about one-third of the hold
ers of the first one thousand contracts supposed to be is
sued at one time would be able to procure homes within 
twenty-five years. To enable one thousand to do so, there 
must be three thousand contracts taken, or two thousand 
new patrons, who must take their contracts soon after the 
first thousand are taken. To enable these additional two 
thousand to obtain the promised assistance, there must be 
a still larger number of other contracts taken within a 
short time after the two thousand take theirs, and so on 
in progressional numbers, which must in a few years run 
into infinity. The contracts so contemplated can not, of 
course, all be fulfilled, and public policy will not permit 
the state to become a party to such a scheme.  

The defendant's business is, for these reasons, unlawful.  
The demurrer is sustained, and judgment of ouster will 

be entered as prayed.  
JUDGMENT OF OUSTER.
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NOTE.-The following is the contract referred to in the foregoing 
opinion: 

"Serial No. -. $1,000 

"NEBRASKA HOME COMPANY, 
"(Incorporated) 

"Or OMAHA, NEBRASKA.  

"This agreement, made and entered into by and between the Ne

braska Home Company, of Omaha, Nebraska, a corporation duly 

organized under the laws of the state of Nebraska, party of the first 

part, and, for convenience, hereinafter referred to as the company, 
and ......................... party of the second part, hereinafter 
called the holder, 

"WITNESSETH: That for and in consideration of the covenants and 

agreements hereinafter contained, to be kept and performed by the 

said parties hereto, the said Nebraska Home Company hereby agrees 

and undertakes to assist the said holder of this contract in purchas

ing and paying for a home, and the said holder agrees to pay to 

said company the sums hereinafter provided for its services, all as 

stipulated herein. The terms and conditions of this agreement, 

which the parties hereto mutually promise and agree with each 

other to perform and do, are as follows, to-wit: 

"First. Said company shall number and (late all contracts issued 

in regular numerical order as applications are received at the home 

office and shall keep a record thereof, showing the date and serial 

number of each contract.  

"Second. For said company's services in registering and issuing 

each application and contract, the holder agrees to pay said company 
the sum of three ($3.00) dollars.  

"Third. The holder agrees to pay to the company, at the home 

office of the company in Omaha, Nebraska, one dollar and thirty-five 

cents ($1.35) each month, on or before 'the last day thereof, from 

the date hereof until this contract shall mature as hereinafter 

described.  
"Fourth. The company shall deposit one ($1.00) dollar of each one 

dollar and thirty-five cents ($1.35) so paid, in some approved national 

bank, in the city of Omaha, in a fund to be known as the home fund, 

which fund shall be a trust fund held by said bank for the benefit 

of contract-holders, and said fund shall only be drawn from on the 

order of the board of directors, addressed to the president and 

treasurer, on checks signed by them, to be used as provided for in 

this contract. The said one dollar a month shall apply in the re

payment of the amount furnished the holder under this contract.  

"Fifth. The remaining thirty-five (35) cents of each one dollar and 

thirty-five ($1.35) cents, so paid, is in payment for the services ren

dered by the company.  
"Sixth. This contract shall be deemed to be matured within the 

meaning hereof, when there shall be, over and above what is re

quired to be paid out on contracts of lower serial number than this
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eontract, either, first, an income of fifty ($50.00) dollars per month 

due said home fund from contract holders; or second, an amount 

of money in said home fund which, when added to the income so 

due from contract-holders for a period of twenty months, will equal 

one thousand ($1,000.00) dollars.  
"Seventh. When this contract matures, the company agrees on 

each and every month thereafter, for twenty months, to pay out of 

the said home fund the sum of fifty ($50.00) dollars, in assisting the 

holder to purchase a home, to pay off a mortgage on a home owned 

by the holder, or to erect a dwelling-house on a lot belonging to the 

holder, as said holder may prefer.  
"It is understood and agreed that the holder shall select property 

of the value of one thousand ($1,000.00) dollars, on the basis of said 

payments thereon of fifty ($50.00) dollars per month, and thereupon 

the company shall immediately proceed to investigate title and 

value of property, and, as soon as possible, notify the holder of its 

approval or disapproval of the holder's selection.  

"It is understood that the company reserves the right before pay

ing any sum of money on any property selected, to satisfy itself that 

the property selected by the holder is of the value of said one thou

sand ($1,000.00) dollars, as aforesaid, and that the title thereof is 

perfect; and in case of the erection of a dwelling-house upon the 

property owned by the holder, that the company shall have the right 

to see that the holder's title to the lot is perfect, and that the money 

spent in the erection of the building is judiciously expended, so that 

the lot with the building so erected thereon shall be worth the sum 

of one thousand ($1,000.00) dollars, as aforesaid.  

"The company shall have ninety days from the time that the 

holder notifies it of his selection, in which to make said investiga

tions, and to complete the arrangements for the purchase thereof.  

"If the company approves the selection, it shall immediately cause 

the property selected to be purchased, and put the holder in pos

session thereof, on the terms and conditions hereinafter contained.  

"Eighth. The holder may, on the maturity of this contract, elect 

to take any fractional part of the said sum of one thousand ($1,

000.00) dollars, if he so desires.  
"Ninth. At the time the company makes said advancements, the 

holder agrees, as security to the company for the faithful perform

ance of this contract, and security that the holder will keep the 

property purchased in good repair, and insured in a suitable sum 

with an approved insurance company, and will not commit, or suffer 

to be committed, any waste upon said premises, and will promptly 

pay the taxes thereon before same become by law delinquent, and 

that he will faithfully make the payments herein required to be 

made by him, all of which the holder agrees to perform and do, that 

the holder shall give the company, or some bank, or trustee, to be 

named by the company, suitable security on the property purchased 

or improved, either by means of a lease from the owner to the said 

holder of this contract, a land contract, mortgage, or trust deed, or 

otherwise, as required by the company.
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"Until the sum of two hundred and fifty ($250.00) dollars is paid into 
the home fund on this contract, the holder may only demand a lease 
of said premises, and until three hundred and fifty ($350.00) dollars 
is paid into the home fund on this contract the holder may only de
mand a land contract for said premises. Thereafter the security 
may be by mortgage, trust deed, or otherwise, as the company shall 
elect. In all cases, of advancements to a contract-holder, the con
tract-holder must pay the sum of ten ($10.00) dollars to defray the 
expenses of drawing the necessary papers and for the examination 
of the title of the property.  

"Tenth. It is one of the conditions of this contract, and shall be 
one of the conditions of said security, that if the holder shall fail to 
make his payments, as herein provided, after said advancements have 
been made to the holder, or shall commit any breach of the condi
tions of said security contract, then all the sums to be paid on this 
contract shall immediately become due and collectible.  

"Eleventh. After maturity, as aforesaid, of this contract, the holder 
agrees to pay said company the sum of five dollars and thirty-five 
cents ($5.35), each month, on or before the last day thereof, from 
the time of maturity until the holder shall have paid into the home 
fund, as herein provided, the total sum of one thousand ($1,000.00) 
dollars, or such fractional part of said sum as shall be furnished 
for him by the company.  

"Five ($5.00) dollars of said sum of five dollars and thirty-five 
cents ($5.35), so paid, shall be placed by the company in the home 
fund, as hereinbefore described, and shall apply in the repayment 
of the amount furnished for the holder of this contract, and shall 
be used to mature contracts.  

"The remaining thirty-five (35) cents thereof is in payment for the 
services of the company; but the holder shall in no event be required 
to pay said thirty-five cents per month for a period exceeding two 
hundred (200) months from the date of this contract, or to exceed 
seventy ($70.00) dollars in all.  

"Twelfth. The holder may make as many payments of five dollars 
and thirty-five cents ($5.35) each, as he may desire in advance of the 
time same are due, and at any time the holder desires to settle with 
the company in full he may do so by paying to the company the bal
anc6 due the home fund, with one payment of thirty-five cents for 
the company's expenses.  

"Thirteenth. If the holder hereof shall fail to make any payment 
within one calendar month from the time when the same becomes 
due and payable, and shall fail to have same extended on the terms 
and in the contingencies hereinafter mentioned, then the company 
shall sell this contract to some other person, and all the rights which 
the holder has hereunder shall be terminated and transferred to the 
purchaser; and to fully carry into effect this provision, the under
signed holder hereby appoints the secretary of the Nebraska Home 
Company, of Omaha, Nebraska, the holder's true and lawful attorney 
in fact irrevocably, with full power, for him and in his name and
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place, to sell, assign, and transfer to the purchaser all the holder's 

rights, title and interest under this contract, for such sum as may be 

realized therefor. Said sale shall be made substantially as follows: 

Within ten days after the holder becomes in arrears for payment 

due and payable, the said secretary shall post in a conspicuous place 

in the home office of the company, a written or printed notice set

ting forth the name of the contract-holder, the date and number of 

this contract, the amount paid thereon, and the amount delinquent.  

Said notice shall be posted for at least twenty days prior to the sale, 

and shall state that the holder being in arrears, this contract will 

be sold to the highest bidder therefor, and that sealed bids therefor 

will be received by the company until the date set for the sale 

thereof and give the date of said sale, which date shall be the first 

day, not a Sunday or a holiday, of the next succeeding month. The 

company shall receive and file all bids made in accordance with said 

notice, and on the date appointed the secretary shall publicly open 

said bids, and award and sell said contract to the highest responsible 

bidder therefor. The amount received from said sale shall be ap

plied in payment as follows: First, of all delinquent payments due 

the home fund; second, of all delinquent payments due the expense 

fund; third, a transfer fee of two ($2.00) dollars to the company.  

The balance shall be paid on demand to the holder whose contract is 

sold. On the payment by the purchaser of the amount of his bid, 
the company shall execute to him a receipt therefor, and within ten 

days thereafter, deliver to him this contract duly assigned; or if 

unable to obtain this contract with assignment from the original 

holder, the secretary as aforesaid, shall issue to the purchaser a 

new contract of even date, amount and serial number herewith, and 

this contract shall thereupon be and become null and void, and the 

holder of said new contract shall be subrogated to all the rights of 

the original holder.  
"The holder expressly agrees that the company or any of its offi

cers may make bids for this contract on the same terms and in the 

same manner as others.  

"The company may, with the consent of the holder, reject any and 

all bids made and offer said contract for sale again as hereinbefore 

provided,, the next succeeding month.  
"Provided, That no sale shall be made by the secretary under this 

power of attorney while the holder is not in arrears for any pay

ments due, nor for one calendar month thereafter.  
"This contract shall not be construed to prevent the holder from 

selling this contract at any time before his rights hereunder are 

sold; by obtaining consent of the company and paying the transfer 

fee of two ($2.00) dollars, and all delinquent payments. Nor shall 

this power of attorney be construed to authorize the said secretary 

to sell or convey the holder's interest in any real estate purchased 

by him through the assistance of the company.  
"Fourteenth. After the holder shall have come into possession of the 

property to be purchased for him under this contract, if he shall be
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unable, by reason of sickness, or lack of employment, to make his 
monthly payment, when same becomes due, he may procure an 
extension of the time of said payment for one month by reporting 
the said cause of his delinquency to the secretary of the company 
during the calendar month immediately succeeding said delinquency.  
Said information shall be given under the oath of the party report
ing the same. If such sickness, or disability, as aforesaid, shall con
tinue, such extensions may be made from month to month, as afore
said; but in no event shafl the holder be allowed to have to exceed 
six payments so extended at one time. When such disability ceases, 
the holder shall make at least two payments each month until all 
such extended payments are paid in full.  

"Fifteenth. If the holder desires assistance in a sum larger than 
one thousand ($1,000.00) dollars on any purchase, or on the erection 
of a home on a single piece of property, or the payment of a mort
gage or mortgages on one piece of property, he shall procure same 
by taking out additional contracts with the company, and all con
tracts so taken out shall be applied for and regulaily matured the 
same as new contracts. When two or more contracts are used for 
the purpose of procuring the company's assistance in the purchase 
of a single piece of property, the contract so used shall be and be
come merged into one contract, and thereupon the following words 
or words to that effect shall be indorsed by the secretary of the 
company, on all the contracts so merged, to-wit: 'This contract is 
merged with serial number ...... ,' and any breach of any condition 
of either of said contracts shall be a breach of the conditions of all 
said contracts so merged together. Nothing herein contained shall 
prevent the holder of this contract from taking out other contracts 
with this company and securing assistance in the purchase of prop
erty separate and distinct from the property purchased under this 
contract.  

"Sixteenth. This contract may be assigned by the holder, and the 
said holder may be released from its obligations upon making assign
ment hereof to a satisfactory and reliable assignee, on the following 
terms: The holder shall pay to the company two ($2.00) dollars as
signment fee, and shall procure the approval of the secretary of said 
assignment, which approval shall be indorsed thereupon. Said 
assignment shall be in writing, duly signed, witnessed, and acknowl
edged.  

"Seventeenth. It is agreed that the total amount to be paid on this 
contract shall not exceed one thousand and seventy-three ($1,073.00) 
dollars, one thousand ($1.000.00) dollars of which is for the home 
fund, seventy ($70.00) dollars being thirty-five cents per month for 
two hundred months, and three ($3.00) dollars application and regis
tration fees.  

"Eighteenth. It is further understood and agreed that the covenants 
and agreements herein contained shall extend to and be binding upon 
the respective heirs, executors, administrators, legatees, devisees, 
successors and assigns of the parties hereto.
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"Nineteenth. No oiicer or agent of this company has any authority 

to change or alter the conditions of this contract, or to make any 
other or different contract, or representations in regard thereto, 
than is contained herein.  

"IN WITNESS WHEIREOF, the Nebraska Home Company, has caused 

these presents to be signed by its president, and countersigned by 
its secretary, and sealed with the seal of said corporation, and the 

said holder has hereunto set his name, at Omaha, Nebraska, this 
day of 190-.  

"NEBRASKA HOME COMPANY, 

"By , President.  

"(Contract-holder's signature).  
"Countersigned: 

" Secretary." 

Lotter.-There is an excellent note on what constitutes a lottery 

in 12 C. C. A., pages 346 to 350, inclusive.-W. F. B.  

STATE OF NEBREASKA. EX REL. BOARD OF EDUCATIONAL 

LANDS AND FUNDS. V. WILLIAM STUEFER, TREASURER.  

FILED NOVEMBER 19, 1902. No. 13,004.  

Commissioner's opinion, Department No. 1.  

Permanent Fund: INVESTHENT: BONDS OF OTHER STATES. Section 9 

of article 8 of the constitution of Nebraska, does not forbid the 

investment of the permanent school fund of this state in the 

duly issued bonds of other states.  

ORIGINAL application, on the relation of the board of edu

cational lands and funds, for a writ of mandamus against 
William Stuefer, as state treasurer, commanding him to 

comply with a certain order of the relator directing the 

investment of money belonging to the permanent school 

fund, not exceeding the sum of $300,000, in bonds of 

the state of Massachusetts, at such rate of interest as will 

net the said permanent school fund three per cent. per on

num. The respondent filed an answer which was, in legal 

effect, a general demurrer to the relator's application.  

So the question before the court was simply a construc
tion of the constitution. Writ allowed.
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Frank N. Prout, Attorney General, for the relator, filed 
no brief, but made an oral argument.  

William Stuefer, for himself, filed no brief and made no 
argument.  

COMMISSIONERS' OPINION, DEPARTMENT No. 1.  

This is an application by the state board of educational 
lands and funds for a peremptory writ of mandamus to 
compel the state treasurer to comply with an order of the 
relator directing him to invest certain moneys in his 
hands, belonging to the permanent school fund of the 
state, in bonds of the state of Massachusetts, to run not 
less than thirty nor more than forty years, and yielding 
to the investor an interest rate of three per cent. per an
num, payable semi-annually.  

The only question here involved is the construction of 
isection 9, article 8, of the state constitution, which provides 
as follows: "All funds belonging to the state for educa
tional purposes, the interest and income whereof only are 
to be used, shall be deemed trust funds held by the state, 
and the state shall supply all losses thereof, that may in 
any manner accrue, so that the same shall remain forever 
inviolate and undiminished. And shall not be invested 
or loaned except on United States or state securities, or 
registered county bonds of this state; and such funds, with 
the interest and income thereof, are hereby solemnly 
pledged for the purposes for which they are granted and 
set apart, and shall not be transferred to any other fund 
for other uses." The respondent, in his answer, denied 
that the foregoing provision, or any other constitutional 
or statutory provision, authorizes the investment ordered 
by the board, ,and relied upon the construction that the 
words "state securities," as used in the section, included 
only securities of this state. It seems to us that the 
phraseology of the section quoted clearly requires a 
broader construction. By the use of the words, "county 
bonds of this state," the framers of the constitution clearly
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expressed themselves as excluding county bonds of any 
other state, and had they intended the same restriction 
to apply to the state bonds or securities of other states, it 

seems. clear that they would have similarly so indicated.  

The application of the restrictive clause. to one class of 

securities and its absence from the other appears to be so 

significant as to leave no room for any other construction.  
Aside from the phraseology of the section, its purpose and 

policy would seem to strengthen this conclusion. The ex

clusion of county bonds of other states from the category 

of permissible investments for the permanent school fund 

was, doubtless, inspired by the experience of other invest

ors with securities of that class which, in too many cases, 
have proved unsafe. The same can not be said of state 

bonds where the credit of the entire commonwealth i 

pledged for their redemption, and there is nothing to in

dicate that the members of the convention had reason to 

suppose that the state bonds, or securities of other states, 
would be a less desirable form of investment, as a whole, 
than those of this state. The language and object of the 
provision, therefore, indicate that it was not the intention 

of the constitution's framers to forbid such investment in 
the bonds of other states. But if the question were a 

doubtful one, we would be Inclined to resort to the argu
ment "ab inconvenien-ti." This argument seems to have 

been given much weight in the case of In re State War

rants, 25 Nebr., 659. In that decision the provision that 

the state shall make good any loss to the fund was held to 
make the state a guarantor, under the constitution, of any 
warrant that might be purchased, so that the credit of 

the state was constitutionally pledged, in any event, and 

there could be no doubt that a warrant of this state, when 
purchased, would be a "state security." We are by no 

means clear that a mere evidence of indebtedness, such as 
a state warrant of another state, would be such a "state 

security" as the constitution contemplates, but have no 

doubt that a state bond, which in due form and by its 

lawful execution, pledges the credit of the commonwealth,
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is a "state security." From information furnished by the 
state treasurer, we learn that the amount of the permanent 
school fund is now $5,246,182.46, and the indications are 
that this amount will increase rather than diminish. On 
the other hand, the state securities or bonds of this state, 
because of the limitation imposed by section 1 of article 
12 of the constitution, can never exceed, under ordinary 
circumstances, the sum of $100,000. It is plain that this 
would afford a very limited outlet for investment of the 
fund. It could hardly have been intended by the framers 
of the constitution, who prepared and adopted both of 
these provisions, that investment in the securities of other 
states should not be within this limit. In reaching this 
conclusion, we do not pass upon the advisability of the in
vestment ordered by the board. Over that question we 
have, of course, no jurisdiction at least in this case. The 
responsibility of that rests with the board. We have in
tended simply to express our opinion that the action taken 
was not forbidden by the state constitution, and that the 
treasurer is not warranted in refusing to comply with the 
order on that ground. It. is therefore recommended that 
the writ be allowed.  

C. S. LOBINGIER, 
J. S. KIRKPATRICK, 

W. G. HASTINGS, 

Commissioners.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the writ be allowed.  

WRIT ALLOWED.  

NOTE.-The foregoing is an epoch-making case in the history of the 
state. The practice, till the filing of this opinion, had been never 
to invest the permanent school fund in the bonds of any other state.  
-W. F. B.
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WILLIAM A. PAXTON, EXECUTOR, v. JOHN A. SCOTT, 
TRUSTEE.  

FILED NOVEMBER 19, 1902. No. 12,169.  

Commissioner's opinion, Department No. 1.  

1. Bankrupt: FRAUD IN CONVEYANCE. The question of fraud in con
veyances made prior to July 1, 189S, could not be determined in 
a hearing on application by a bankrupt for his discharge in the 
bankrupt proceedings.  

2. - : DISCHARGE: EFFECT. The discharge of a bankrupt is only 
personal to himself, and does not affect any lien, either by 
contract or by judicial proceedings, against property.  

3. Judgment: CONFLICTING EVIDENCE. A judgment rendered on con
flicting evidence will not be disturbed in this court unless clearly 
wrong.  

ERROR from the district court for Douglas county. Ac
tion in equity by trustee of voluntary bankrupt to set aside 
a fraudulent conveyance. Tried below before KEYROR, J.  
Decree for plaintiff. Defendant Paxton brings error.  
Affirmed.  

Charles A. Baldwin and Frank T. Rawson, for plaintiff 
in error.  

James W. Hamilton and Henry E. Maowell, contra.  

HASTINGS, C.  

Counsel for plaintiff in error in this case says the 
errors complained of are numerous, but that the ques
tions as to the jurisdiction of the district court to hear 
and determine the issues presented and as to res judicata, 
underlie them all, and are vitally important. It is true 
that the same counsel later in his brief energetically 
assails the sufficiency of the evidence, but it seems clear 
that the most he can claim as to that is that the de
cree of the district court, ordering the insurance poli
cies turned over to the bankrupt estate, is a decision 
upon conflicting evidence, and if the court had juris
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diction, and if the matter had not been determined by 
the bankrupt proceedings shown in the record, the decree 
will have to be sustained. This suit was instituted by the 
trustee of James Stephenson, a voluntary bankrupt, to set 
aside conveyances of certain real estate in Omaha, and to 
obtain the surrender of four life insurance policies for the 
sum of $5,000 each, which had once been held by the bank
rupt, and by him had been, prior to the passage of the 
present bankrupt law, turned over to his wife. The trial 
court dismissed the proceedings as to the land and held 
that the life insurance policies were justly a portion of the 
bankrupt estate, and should be surrendered to the trustee.  
Pending the action the wife died and it was revived 
against her executor and heirs. After the institution of 
this action, the bankrupt, Stephenson, made an application 
to the United States district court for his discharge in 
bankruptcy, which was opposed by the trustee on the 
ground of the pendency of these proceedings, and because 
of the fraud alleged in the transfer of the real estate in 
question and of the four insurance policies. The referee, 
to whom the objections were sent for determination, was 
instructed by the federal court to hear no evidence as to 
fraudulent acts committed before the taking effect of the 
present bankrupt law, July 1, 1898. The result was that 
no evidence could be presented, as all the alleged fraudu
lent acts took place in 1897, or earlier. The bankrupt re
ceived his discharge. It is now claimed that the discharge 
operated as a bar to these proceedings, and that the whole 
question of fraud is res judicata,, and that the state court 
had no jurisdiction to proceed further after that decision.  

We are not able to sustain this contention as to the effect 
of the discharge. A voluntary bankrupt may present his 
application for discharge within one month after he is ad
judged a bankrupt, and must do so within twelve months.  
The hearing on this application will not ordinarily be 
stayed pending protracted litigation in other courts, it 
being the policy of the bankrupt law to secure the debtor's 
discharge as soon as consistent with justice. Lowell,
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Bankruptcy, page 302, and cases cited; In re Crenshamo, 95 
Fed. Rep. [D. C.], 632; In re Cornell, 97 Fed. Rep. [D. C.], 
29. The effect of the discharge is personal to the bankrupt 
and it does not affect any lawful lien, charge or incum
brance existing on his property, but judgment may.be espe
cially entered thereon in rem. Lowell, Bankruptcy, page 
314, citing Long v. Bullard, 117 U. S., 617, 6 Sup. Ct. Rep., 
917, 29 L. Ed., 1004. The discharge of the bankrupt does not 
affect securities and they are subject to a judgment or de
cree in rem, but the creditor applying for such remedy may 
be required to await the result of the bankrupt's discharge, 
if the bankrupt or assignee insists upon it. If the creditor 
have an attachment or other lien, he may have a special 
judgment entered in rem. Lowell, Bankruptcy, sections 
396 and 397. The bankruptcy law was carefully designed 
to save all liens against property from being affected by 
the discharge, and its terms seem ample for that purpose.  
Section 14 [U. S. Compiled Statutes, 1901, p. 3427] pro
vides that the bankrupt shall be discharged on his applica
tion, unless he has-First, committed an offense punish
able by imprisonment, as provided in the act (such offenses 
are only concealment of property from the trustee and 
making a false oath in connection with the bankruptcy 
proceedings) ; second, fraudulently concealed his true 
financial condition and in contemplation of bankruptcy, 
concealed, or failed to keep, books of account or records, 
from which his true condition might be ascertained. Evi
dently the decision of the federal court as to the discharge 
in bankruptcy contained no adjudication as to whether or 
not there had been fraud in the transferring of these in
surance policies to his wife, and it is equally clear that the 
equitable lien of the trustee upon the property involved, 
which he held by virtue of this action, if he could establish 
fraud in the transfers, was in no way. affected by the per
sonal discharge of the bankrupt. If a bill is pending 
against a bankrupt and others alleged to be fraudulent 
trustees for him, his discharge releases only him. Phelps 
v. Gurts, 80 Ill., 109.



Paxton v. Scott.  

With regard to the jurisdiction of the district court to 
determine this cause, it seems clear that under the bank
ruptcy law, it was the only court to which the trustee could 
resort. Subdivision b, section 23 [U. S. Compiled Statutes, 
1901, p. 3431] of the law provides, "Suits by the trustee 
shall only be brought or prosecuted in the courts where 
the bankrupt, whose estate is being administered by such 
trustee, might have brought or prosecuted them if pro
ceedings in bankruptcy had not been instituted, unless by 
consent of the proposed defendant." And in Bardes v.  
flawarden Bank, 178 U. S., 524, it was held that unless 
jurisdiction attached to the federal court by reason of 
citizenship of different states, or for some other special 
reason, which would enable the bankrupt to institute ac
tions in the United States courts, the state courts alone 
have jurisdiction over suits to set aside fraudulent con
vevances. It seems, clear, therefore, that so far as the 
jurisdiction was concerned, as well as so far as relates to 
the question of res judicata. by reason of the discharge in 
bankruptcy, the decision of the district court was right.  
So far as concerns the objections to the sufficiency of the 
evidence, as above stated, the utmost that can be claimed 
for the plaintiff in error is that it is a decision upon con
flicting testimony, and we are by no means convinced that 
this was wrongly determined by the district court.  

LOBINGIER and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decision of the district court is 

AFFIRMED.
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EZRA C. ADAMS ET AL. V. GRAND LODGE OF ANCIENT ORuER 

OF UNITED WORKMEN OF NEBRASKA.  

FILED NOVEMBER 19, 1902. No. 12,278.  

Commissioner's opinion. Department No. 1.  

1. Insurance: RECEIPT OF MlONEY BY FINANCIAL OFFICER OF SUBoR

DINATE LODGE. Mere receipt of money by the financial officer 
of a subordinate lodge of a benevolent association is not of 
itself a waiver of other conditions for the reinstatement of a 
suspended. member, especially when the receipt is accompanied 
by an express requirement of the other conditions.  

2. : -: LIABILITY: GRAND LODGE. Where no authority 

over the payment of death benefits in the subordinate lodge.  
or its officers, is shown, their negotiations and dealings wi ib 
the beneficiaries after the assured's death can establish no La
bility on the part of the grand lodge.  

3. - : : - After liability has been denied by the grand 
lodge, and payment made for the purpose of reinstatemeni 
tendered back, the fact that a member of the grand lodge's 
finance committee invited plaintiff's attorney to lay his ca.e 
before the whole committee for action by it. was not a binding 
admission of liability, though it involved some expense to plain 
tiff to do so.  

4. Statement by Member of Finance Committee: WAIVER. The ex
pression to a beneficiary by one member of such finance corn
mittee, when shown, after the assured's death, the receipt sent 
to assured for his last payment, that it fixed defendant's lia
bility, was not a waiver of forfeiture.  

ERROR from the district court for Douglas county. Ac
tion by Ezra C. Adams, individually and as guardian of 
Anson Adams, against the Grand Lodge of Ancient Order 
of United Workmen of Nebraska, upon a benefit certificate.  
Tried below before SLABAUG-I, J. Judgment for defend
ant. Plaintiff brings error. Affirmed.  

Virgil 0. Strickler, for plaintiff in error.  

James W. Carr and Matthew Gerig, contra.  

HASTINGS, C.  
This is a suit upon a benefit certificate issued by the de

fendant in error to one Charles W. Adams, September 20.
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1886. . Mr. Adams was in good standing up to February 
28,1899. Then, by reason of a failure to pay an assessment 
which became due February 1, he is alleged to have be
come suspended, under a provision of the by-laws of the 
order that such delinquency should of itself and without 
any action by the defendant or its officers, work a suspen
sion. On March 6, 1899, his suspension was noted on the 
books of the subordinate lodge and reported to the grand 
lodge. Another assessment fell due March 1, and was not 
paid and became delinquent March 28, 1899. April 18, 
1899, after he had been suspended more than thirty days, 
he procured an express money order at Lincoln, Nebraska, 
for $5 and sent it to John Carnaby, the financier of his sub
ordinate lodge, with the following letter: 

"LINCOLN, NEBR............ 189..  
"To John Garnaby, Omaha, Nebr.  

"FRIEND JOHN: I enclose $5 to apply on account. I don't 
know how I stand with the lodge; have been knocked out 
for some weeks and just getting around again. Please ad
dress me care Lincoln Hotel, room 326, Lincoln, Nebr.  

"Yours truly, C. W. ADAMs." 
This letter was postmarked at Lincoln, April 18, 1899, 

and was received on April 19, 1899. Mr. Carnaby says 
that he received the letter, and replied, as nearly as he can 
remember, in the following terms: 

"BROTHER ADA-Is: I received your letter with the en
closed Pacific Express order for $5. Enclosed you will 
find receipt for same. You will also find health cer
tificate which you must properly sign and forward on to 
me as you can not be reinstated until I receive the same." 

He says that he included with this letter a blank cer
tificate of health in the required form, which is as follows: 
"To the Gramzd Lodge of the Ancient Order of United 

Worknwn: 
"I, to whom Beneficiary Certificate No. 

was issued in Lodge No . ...... of the Ancient Order of 
United Workmen, of the state of Nebraska, having been
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suspended from all rights, benefits and privileges of the 
order, and having forfeited all my rights as a member of 
the order, by reason of non-payment of assessment No.. .. .  
which suspension and forfeiture occurred within a period 
of three months prior to the date of this certificate, and 
desiring to be reinstated in said order, as provided by the 
laws thereof, do hereby certify that I am, at this date, in 
sound bodily health, and that I agree that the reinstate
ment of myself as a member of the order, based upon the 
certificate, shall be valid and binding only upon the con
dition that the statement herein contained, relating to my 
bodily health, is true in eVery respect upon the day and 
date recorded on this certificate.  

"Attest: ............. " 
He wrote a receipt for the amount and inclosed the let

ter, health certificate and receipt, in an envelope addressed 
to C. W. Adams, Lincoln, Nebraska, and deposited the en
velope, with postage prepaid, in the post office at Omaha on 
the morning of April 21. No reply was ever received and 
no health certificate ever returned. The money order was 
held, pending a reply, and appears with the evidence in the 

case. On that day C. W. Adams died suddenly of apoplexy.  
The beneficiary named in his certificate was his wife. She, 
however, had died in 1898. Plaintiffs were his sons, and by 
the rules of the order were entitled to receive the benefit 
if he had been in good standing. Ezra C. Adams found the 
benefit certificate among his father's papers, and was ap
pointed guardian for his brother, and says he notified. the 
subordinate lodge of his father's death and never learned 
of any objections to the sufficiency of such notice. In 1897 
Mr. Adams seems to have been suspended for more than 
three months, and was reinstated on an application and 
medical examination. In this second application he ex
pressly agreed to comply with the regulations and require
ments of the supreme lodge of the order as then existing.  
The laws of the order adopted in 1897, as testified to by the 
grand recorder, Barber, provided as follows:
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"Sec. 4. There shall be due as a regular assessment, 
without notice, on the first day of each month, from each 
workmen degree member in good standing of this jurisdic
tion, the sum of one dollar, payable to the financier of his 
lodge, on or before the 28th day of the month, Provided, 
that if there is no assessment for that month, or if there 
be two or more assessments for the month, notice thereof 
shall be published in the official organ of the order, or in 
such other manner as the grand lodge may prescribe." 

Section 5 of article 7 of defendant's constitution pro
vided that each member who had not paid his assessment 
on or before the 28th of the same month should, by the fact 
of such non-payment, stand suspended, and no action on 
the part of the lodge or its officers would be required to 
effect such suspension; and section 6 of the same article 
provided that after such suspension, a certificate might be 
renewed within three months by the payment of all assess
ments during the time of suspension, but after thirty 
days' delinquency a certificate of good health must be 
furnished upon the blank required by the order; that the 
renewal should be reported to the lodge at its next meet
ing, and a vote taken, and if the majority was in favor of 
reinstatement, the member should be reinstated, and when 
all these conditions bad been complied with, the certificate 
should be renewed in full force, and not before. It was 
further provided that a member should have no claim 
upon the beneficiary fund during suspension.  

Ezra C. Adams testifies to receiving from the mail, on 
the day of his father's death, a receipt for the $5, but does 
not know whether the letter or blank certificate accom
panied it or not. Notice had been given to produce the 
letter and health certificate, and no objection is now made 
that the evidence as to them is incompetent. The plaintiffs 
tendered proof that it was Ir. Adams's custom to pay his 
dues from time to time in the lump sum in the manner in 
which they were transmitted at this time, but the evidence 
was rejected. There seems to have been both talk and cor
respondence between Ezra C. Adams, the older son, and the
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officers of the subordinate lodge, and the latter seem to 

have promptly informed the parties of the suspension of 

the father, and to have interested themselves somewhat to 
secure the payment of the benefit by the grand lodge offi

cers. It appears by the minutes of the grand lodge pro

ceedings that the facts in this case were laid before it, and 
the whole matter referred to the master workman, grand 
finance committee, and that on laws and supervision. The 

grand lodge officers refused to furnish blanks for proof of 

death, on the ground that the assured had been suspended; 
and this was reported to plaintiffs. The subordinate lodge 
officers had exerted themselves to ascertain the facts as to 
Mfr. Adams's death, and that of his wife, and who were the 
surviving children, and made a report to the grand lodge 

officers on May 3; they seem to have requested Ezra C.  
Adams to obtain for them some of these facts. The action 
of the subordinate lodge seems to have been taken prin

cipally at the request of Ezra. C. Adams. The sworn state
ment of the undertaker and physician showing the death 

of Mr. Adams on April 21 was furnished. Mr. Ezra C.  
Adams had some conversation with a Mr. Jaskalek, a 
member of defendant's finance committee; to Mr. Jaskalek, 
Mr. Adams seems to have shown the receipt for $5, and was 
told by Mr. Jaskalek that he supposed that was sufficient 
or, as the witness expressed it, "a cinch," and that of course 
the benefit would be paid. Plaintiffs tendered evidence of 
Ezra C. Adams to.show that his father was in Omaha the 
Sunday before his death, and to all appearance in his usual 
health, but this evidence was refused.  

It is complained that there is no competent evidence to 
show that there was an assessment due on the 1st day of 
February, 1899, but there seems to be no foundation for 
this objection. The proof as to the adoption of the amend
ment to the constitution establishing a regular assessment 
for each month seems ample, and we find no question in 
this case except as to a waiver of the suspension. The 
waiver is claimed, first, on the ground of accepting the 
money, but the money was only received conditionally, the
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express order was never cashed, and the undisputed evi
dence shows that the receipt for it was accompanied by 
the express requirement of the health certificate, and the 
mailing of the blank for that purpose. Members must be 
presumed to have known the regulations as to a health cer
tificate, and it appears that the assured had been suspended 
before. It seems clear that the production of this health 
certificate was necessary to the reinstatement, and there is 
nothing in the facts shown to indicate any waiver of its 
production on the part of the subordinate lodge officers, 
even if it was held to be within the power of such officers 
to waive it. The proceedings subsequent to the death of 
the ascured did not amount to such a waiver. Of course, 
there could be no reinstatement of the assured after his 
death. The beneficiaries were informed of his suspension; 
the conversation with Mr. Jaskalek of the finance commit
tee was certainly not a waiver of such suspension. It 
seems to have been had before he was informed of the facts.  
He was only shown the receipt. He thereupon is said to 
have remarked: "That is a cinch, of course you will get it." 
The correspondence in the record shows that the son of the 
assured was informed of the suspension, though he does 
not remember it. The assisting in a fraternal way to care 
for the body of their former member by the officers of 
his lodge, and their evidently sincere efforts to get all of 
the facts before the grand lodge, and to obtain payment of 
his death benefit, are entirely creditable to them, but do 
not alter the legal relations of the parties. Whatever the 
functions of the local lodge officers as to collecting dues.  
and whatever they may be able to waive as to the time and 
manner of collecting them, they are not the paying body.  
They have no authority as to the paying of death benefits.  
and their negotiations with the beneficiaries after the 
assured's death can establish no liability.  

It is claimed that the fact that after the denial of liabil
ity, and after the tender back of the money order, one of 
the members of the grand lodge finance committee ex
pressed a wish that the plaintiff's attorney should present
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his case to the whole committee at Grand Island, and that 
he did so at an expense of about $8, was a waiver of the 
forfeiture. It is clear, however, that the precise question 

under consideration was whether the forfeiture should be 

considered waived, and the committee was merely under
taking to consider that question. Whatever view may be 

taken -of the authority of subordinate lodge officers to 

waive requirements as to payment of assessments and pro
visions for suspension, it seems clear that in this case the 

member was properly suspended, and died without rein

statement, and no liability attaches to defendant.  
It is recommended that the judgment of the district 

court be affirmed.  

KIRKPATRICK, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

UNION LIFE INSURANCE COMPANY OF OMAHA V. MAGGIE D.  
PARKER.  

FILED NOVEMBER 19, 1902. No. 12,301.  

Commissioner's opinion, Department No. 1.  

1. Insurance Policy: DELIVERY: PAYMENT: PRnmA-FAcIE EVIDENCE.  

Delivery of an insurance policy to the insured by the insurer 
is prima-facie evidence of the payment of the cash consideration 
recited in the instrument.  

2. Facts: DECISION. Where insured gives his note, due in ninety days 
from the policy's delivery, payable to the order of the insurer's 
agent for a part of the first premium, and the agent's employ
ment contract entitled him to 100 per cent. of the first premium 
as his commission, and he was charged with the amount of such 
premium, and sold the note, and insured died after its maturity 
without having paid it, and afterwards the insurer bought it 
from the agent's indorsee, and denied liability on the policy 
because it contained a stipulation for its suspension during 
default on any note given for premiums, a finding by the trial 
court against such contention of the insurer should be sus
tained.



Union Life Ins. Co. v. Parker'.  

ERROR from the district court for Douglas county.  
Action upon life insurance policy. Tried on agreed state
ment of facts before SLABAUGH, J. Judgment for plaintiff.  
Defedant brings error. Affirmed.  

Wiltsey W. Morsman, for plaintiff in error: 

A party relying for recovery on a waiver of a condition 
precedent in a life insurance policy, must plead and prove 
such waiver. Livesey v. Omaha Hotel Co., 5 Nebr., 50; 
Quick v. Sachsse, 31 Nebr., 312; Phenix Ins. Co. Bachelder, 
32 Nebr., 490; Anders v. Life Insurance Clearing Co., 62 
Nebr., 585.  

O'Neill d Gilbert, contra.  

HASTINGS, C.  

This is a suit on a policy of life insurance, heard by the 
district court upon an agreed statement of facts. From 
the judgment for plaintiff, the defendant company brings 
error, and relies upon two grounds of defense: (1) That it 
does not appear from the evidence that the first premium 
was ever paid, and among the provisions of the policy is 
one that it shall not take effect until the first premium 
shall have been paid during the life and good health of the 
insured; (2) it is claimed, perhaps with a little incon
sistency, that a note was given for a part of the first pre
mium and that when the insured died, the note was past 
due and unpaid, and the policy contained a stipulation 
that any note given for premiums should be made a part 
of the contract, and a failure to pay it or any interest 
when due, should suspend the policy and it should con
tinue suspended during the default without action on the 
company's part, or notice to the insured or beneficiary.  

So far as the first defense is concerned, it is contended 
by the defendant in error that it is not pleaded. The peti
tion contained a general allegation under section 128 of 
the Code of Civil Procedure, that plaintiff and the assured 
had complied with all the conditions required by them to
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*be performed. The answer to this is as follows: "The de
fendant denies that Charles E. Parker, the assured, and 
Maggie D. Parker, the plaintiff, have duly performed all 

of the conditions of said policy of insurance upon their 
part to be performed." It is claimed that this traverse in 

ipsis verbis is not a denial of the fact alloged, but merely 

applies to the form of the allegation and not to its sub

stance, and hence is not a denial of the latter. Knight v.  

Denman, 64 Nebr., 814. Probably this contention is sound 
and the denial should not be allowed to pass; but it was 
treated as a denial in the lower court and its sufficiency 
can hardly be objected to for the first time in this one.  
We think, however, that counsel for the defendant com
pany is in error when he says that there is no evidence 

of compliance with this condition. The delivery of the 

policy and its possession by the insured in his lifetime, 
and by the beneficiary after his death, must be taken as 
prima-facie evidence of payment of the cash considera
tion which is recited in the policy.  

The second objection to plaintiff's right of recovery has 
caused more trouble. It is among the agreed facts in the 
record that E. V. M. Powell was defendant's manager at 
its St. Louis office, under a contract of agency which is 
set forth, and through a subagent he took the application 
for the policy sued on; that defendant sent to Powell this 
policy with a receipt for the first premium for delivery to 
the insured under the terms of the policy and application 
(the receipt to be valid only when countersigned by 
Powell) ; that Powell delivered the policy to the insured, 
and took the latter's promissory note for $100.93 as part 
payment of the first premium. The note bore interest at 
8 per cent. per annum and was for 90 days from July 18, 
1899. No part of it was ever paid. It was payable to the 
order of E. V. M. Powell. In June, 1899, defendant ob
tained it by purchase from a third party to whom Powell 
had sold it Powell, in September, 1898, reported to de

fendant that the premium was paid and the policy deliv

ered; and defendant knew nothing to the contrary until
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February 14, 1899. On or about that time some per
son ,-to defendant unknown,-pretending to represent in
sured, tendered at defendant's office in Omaha $170.40 in 
payment of first premium on the policy. This was refused.  
January 11, 1899, insured wrote Powell from Little Rock, 
Arkansas, stating that he was in hard luck, had broken 
his leg, was in hospital and not in position to pay the note, 
and asking a six-months' extension. The receipt for the 
first premium was retained by Powell until February, 
1899, and then by him returned to defendant. Under 
Powell's contract with defendant be was entitled to re
tain 100 per cent. of the first premium. By the course of 
business with Powell, it was defendant's practice, on send
ing a policy and receipt for first premium, to charge Pow
ell's account with the amount of the first premium. When 
the policy was reported delivered, Powell was credited 
with the amount of his commission and a remittance made 
for any still due. If the policy was refused and returned 
with the receipt, Powell got credit for the amount charged 
to him on account of the first premium. Powell's account 
with the company from June 23, 1898, to the commence
ment of the action, showed a balance due the company of 
$78; giving him credit for the amounts due him as com
mission on first premiums, and charging him with $3 for 
each application, as defendant was entitled to do under 
the contract. The $3 was by his contract due from Powell 
with each application, whether it was finally accepted or 
rejected. There had been no settlement since this policy 
was issued. The policy contained the following provis
ions: "Any and all notes which may be given for premi
ums or loans upon this policy are hereby made a part of 
this contract of insurance, and the failure to pay said 
notes or any interest payments due thereon at the time, or 
before, they shall fall due, shall cause this policy to become 
suspended, and continue suspended during default in such 
payments, without action on the part of the company, or 
notice to the insured or beneficiary hereunder. No agent 
has power to make contracts of insurance in behalf of the
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company or to modify this or any other contract, to extend 
the time for paying any premium, to waive any forfeiture, 
or to bind the company by making any promise whatever." 

The real question presented by this case'is whether or 
not, under these circumstances, the company can avail 
itself of the default in the payment of the insured's note 
to Powell for $100.93, to avoid its liability under this 
policy. It will be observed that under Powell's contract 
with defendant he was entitled to receive 100 per cent. of 
this premium. It will be observed that he bad reported 
the premium paid and the policy delivered. It will be ob
served that the note was drawn to his order and had been 
sold by him. It was obtained by the defendant by pur
chase from a third party in June, 1899, and the insured 
died February 16, 1899, in Ottumwa, Iowa. Plaintiff in 
error relies upon the various cases decided by this court 
upholding and sustaining contract provisions between in
surance companies and insured that policies shall be 
avoided by defaults upon notes given for premiums, or 
suspended during the continuance of such defaults. We 
are of the opinion that under the issues and agreed facts 
in this case, this note was not of that character. The dis
trict court was undoubtedly warranted in finding that this 
note was accepted and received by the agent, Powell, as 
his own note, under his agreement for a commission of 
100 per cent. of the first premium. His sale of the note 
would alone be sufficient to warrant the trial court in such 
a holding. It seems clear that while such note was in the 
hands of a third party, there would be no right on the part 
of either Powell or the defendant to avoid or suspend this 
policy for its non-payment. As above indicated, it is clear 
that the note was purchased after the insured's death from 
a third party to whom Powell had sold it. In the case of 
Pythian Life Ass'n v. Preston, 47 Nebr., 374, 390, it is 
held that where'a similar note for a part of the first pre
mium was given to an agent, who by his contract with his 
company was entitled to retain that premium as his com
mission, the whole transaction was between the agent and
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the insured, and the premium being reported paid, the 
company could not avoid the policy for non-payment of the 
first premium. In that case, it is true, the note was paid 
to the agent before the death of the insured, but after it 
became due. The ground, however, of the decision, is that 
a payment was made to the agent in the manner satis
factory to him, and the company, having no interest in 
it, could not object to the method. It was a mere personal 
indebtedness on the part of the insured to the agent, which 
was settled by the insured's note.  

Under the agreed statement of facts the trial court in 
this case seems to us to have been entirely warranted in 
holding that this note was a personal transaction between 
Powell and the insured, that it was not one of the notes 
for premiums covered by the agreement in the policy, and 
that the defendant could no more avoid the policy by buy
ing this note, after the insured's death, than it could by 
the buying of any other. As counsel suggests, the agree
ument in the policy can not be held to have been meart to 

protect Powell's indorsee, who held the note at the time 
of insured's death.  

It is recommended that the judgment of the district 
court be affirmed.  

KIRKPATRICK, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JACOB ENGEL ET AL. V. CHARLEs DADO.  

FILED NOVEMBER 19, 1902. No. 12,227.  

Commissioner's opinion, Department No. 1.  

1. Replevin: PARTIES. One having custody of the property in dis
pute is a proper defendant in replevin.  

2. Defect of Parties. Defect of parties will be waived if not raised by 
demurrer or answer.
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3. Review: WAIVER. Instructions not excepted to and objections 
not assigned in motion for new trial or petition in error will 
not be reviewed in this court.  

ERROR from the district court for Saline county. Re
plevin action before justice court. Verdict and judgment 
for the plaintiff. Appeal.to district court. Tried below 
before LETTON, J. Verdict and judgment for plaintiff.  
Defendants prosecute error to this court. Affirmed.  

John D. Pope, for plaintiffs in error.  

R. Morton Proudfit, contra.  

LOBINGIER, C.  

This is an action of replevin, originally instituted by 
the defendant in error against plaintiff in error Jacob 
Engel before a justice of the peace in Saline county to re
cover the possession of certain live stock which had been 
attached in an action by said Engel against one Jacob 
Ross, from whom the plaintiff in the present action 
claimed as a purchaser prior to the attachment. The case 
was tried to a justice of the peace and a jury, and resulted 
in a verdict for the plaintiff. The defendant appealed 
to the district court, and there plaintiff filed a petition 
making John Engel also a defendant. No attack was 
made on this petition. The defendants jointly answered 
to the merits, and there was another jury trial which 
again resulted in a verdict for the plaintiff. No excep
tions were taken by either party to the instructions of the 
court, and the defendants now bring the case here by error 
proceedings.  

It is contended by plaintiffs in error that the verdict is 
contrary to law because the constable who took the prop
erty under the writ of replevin was not made a party de
fendant in this action. The constable testifies that after 
making the levy he left the property with defendant John 
Engel. The latter was, therefore, a proper defendant, 
even though he was, as claimed, a mere custodian for the 

32
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constable. One of the essential clauses of the affidavit 
required by sections 182 and 1034 of the Code of Civil Pro
cedure is "that the property is wrongfully detained by the 
defendant." Here the property was "detained" by John 
Engel, though he may have been acting under the con
stable's orders. One who retains possession "in concur
rence with the officer" (Esty v. Love, 32 Vt., 744), or upon 
whose premises the property is left by his own direction 
(Mc-Millan v. Larned, 41 Mich., 521), is a proper defend
ant in replevin. The action lies "against one having the 
custody or control of the property." Beidiman-Benoist 
Saddlery Co. v. Schott, 59 Nebr., 20. The case at bar is 
to be distinguished from those cited by plaintiffs in error, 
which hold that the action will not lie against an execu
tion or attachment creditor merely as such. Here John 
Engel was a proper defendant, not because he was a credi
tor, but because the property was in his custody.  

There is some testimony in the record from which 
the jury might have found that the property was in 
the possession not only of John but of Jacob Engel, 
as well. The two were father and son, and plaintiff tes
tified that lie made demand on Jacob for the property 
and that he refused to turn it over. Plaintiff also tes
tified in response to the query as to how long Jacob had 
possession: "I think about four or five days." On the 
other hand, the constable did not testify that Jacob was 
not in possession, but merely that the property was not 
delivered to Jacob, and that his possession was not known 
to the constable. Moreover, the fact that John was not 
made a defendant until the case reached the district 
court could not now avail plaintiffs in error, since no 
objection was made on that ground, and both answered 
to the merits. Even had the addition of a new party con
stituted a change in the issues, the departure would have 
been waived by taking the course which defendants did.  
Robertson v. Buffalo County Nat. Bank, 40 Nebr., 235; 
Levi v. Fred, 38 Nebr., 564. It may be conceded that the 
officer would have been a proper defendant, though in
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Christy v. Ashlock, 93 Ill. App., 651,-a case much like 
this,-it was declared to be sufficient to sue solely the 
officer's custodian. But even if the constable here had 
been originally a necessary defendant, plaintiffs in error 
could not now be heard to complain of his omission from 
the list of parties. The Code (section 94) provides defect 
of parties as a ground of demurrer, and as the objection 
was not raised either by demurrer or answer, it was 
waived. Code of Civil Procedure, sec. 96.  

Another contention of plaintiffs in error is that the 
trial court erred in giving the second. instruction, in which 
the question of the exempt character of the property was 
submitted to the jury; but as no exception was taken to 
this or any other portion of the charge, it can not here be 
reviewed. Elkhorn Valley Bank v. Marley, 61 Nebr., 583.  

Similarly, the contention that the court, on its own 
motion, should have instructed the jury as to. the weight 
to be given certain of the testimony as to the relationship 
of the parties as affecting the bona fides of the sale to de
fendant in error can not be considered, since the point is 
not assigned either in the motion for a new trial or in the 
petition in error.  

Finally, it is urged that the verdibt is contrary to the 
evidence. The questions concerning which this claim is 
made were peculiarly within the province of the jury, and 
it is sufficient to say that the record contains evidence to 
support the verdict. It is not for us to inquire whether 
our findings would be different were the case before us 
de novo.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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ABEL M. MERRILL V. HENRY B. SUING ET AL.  

FILED NovEMrn 19, 1902. No. 12,268.  

Commissioner's opinion, Department No. 2.  

1. Action for Breach of Covenants: ALLEGATIONS AND PROOFS. In an 
action on a warranty deed for a breach of covenants of title 
and for quiet enjoyment, the plaintiff must allege and prove 

that he has been turned out of the possession of the granted 
premises, or some part thereof, or compelled to yield the pos
session thereof to one having a paramount title.  

2. Reply: AVOIDANCE: MfoTION TO STRIKE. Where a reply sets up new 
matter in avoidance of the matters of defense contained in the 

answer, which may fairly be said to amount to a departure 
from the original cause of action stated in the petition, a mo
tion to strike out such new matter and eliminate it from the 

reply should be sustained.  

3. Iistruction. An instruction submitting such new matter to the 
jury for their consideration in arriving at a verdict, is erro

neous.  

4. Evidence. Evidence examined and found to be insufficient to sus

tain the verdict.  

5. Petition: ACTION: STATUTE OF LIMITATIONS. Held, That the peti

tion shows upon its face that an action for a breach of cove

nants against incumbrances was barred by the statute of limita

tions at the time the action was commenced.  

ERROR from the district court for Cedar county. Action 
in the nature of covenant. Tried below before GRAVES, J.  
Reversed.  

James C. Robinson, for plaintiff in error, cited, upon 

the question of the eviction or surrender of paramount 

title, Troxell v. Stevens, 57 Nebr., 329, and authorities 

cited.  

Addison M. Gooding, for defendant in error Henry B.  

Suing.  

John Bridenbaugh, for defendant in error Robert N.  
Hurlbut.



Merrill v. Suing.  

BARNES, C.  

This action was one to recover damages for a breach of 
covenants of general warranty contained in two certain 
deeds, one of which was given by Robert N. Hurlbut and 
wife to Abel M. Merrill, and one given by said Merrill and 

wife to the defendant in error Henry B. Suing. It was 

alleged in the petition that on the 4th day of June, 1886, 
defendants Robert N. Hurlbut and his wife, Mary, were 
the owners of lots 8 and 9 in block 27, and lot 15 in block 

31 in the village of Hartington, Cedar county, Nebraska; 
that at said time they duly executed, acknowledged and 
delivered a mortgage thereon to E. S. Ormsby, trustee,, and 
P. 0. Refsell, for the sum of $600; that on the 11th day of 
March, 1889, the defendants Hurlbut and wife, in consider
ation of the sum of $650, duly executed, acknowledged and.  
delivered to the defendant Abel M. Merrill a warranty 
deed, and thereby conveyed to him lots 8 and 9 of block 27.  
This conveyance was a short form of warranty deed, and 
contained the usual and ordinary covenants of warranty.  
It was further alleged that on the said 11th day of March, 
1889, the defendant Merrill, and his wife, Mary J. Merrill, 
entered into the possession of the said premises, and on 
the 15th day of March, 1889, in consideration of the sum 
of $650, .duly executed, acknowledged and delivered to the 
plaintiff a warranty deed, and thereby conveyed to him 
said lots 8 and 9 of block 27; that said deed contained the 
usual covenants of warranty, as follows: "We do hereby 
covenant with the said Henry B. Suing that we hold said 
premises by good and perfect title; that we have good right 
and lawful authority to sell and convey the same; that they 
are free and clear of all liens and incumbrances whatso
ever, except one mortgage of $264 to Levi H. Monroe. And 
we covenant to warrant and defend the said premises 
against the lawful claims of all persons whomsoever." It 
was further alleged that at the date of the execution and de
livery of the said deeds the defendants did not have a good 
and sufficient title to said premises, but on the contrary,
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the paramount right and title to the same was in the holder 
of the aforesaid mortgage, and the said mortgage was then 
and there valid and subsisting as against lots 8 and 9 of 
said block 27, and the note and accruing interest secured 
by said mortgage was outstanding, and one William H.  
Male, by a series of transfers, came into the possession of 
said mortgage, and became the lawful owner and holder 
thereof, and on the 22d day of September, 1897, commenced 
foreclosure proceedings thereon, and by due course of law 
obtained a decree from the district court of Cedar county, 
declaring the said mortgage claim to be a first lien upon 
said premises, and ordering the same to be sold, and said 
premises were, on the 21st day of February, 1899, sold 
upon the order of said court; that plaintiff was compelled 
to surrender, yield and submit to the paramount title so 
established by said mortgage decree and order of said 
court, and to pay the purchaser of said paramount title on 
the 14th day of March, 1899, the sum of $393.68, and to 
pay the further sum of $25 as an attorney's fee in such fore
closure proceedings, to plaintiff's damage in the sum of 
$418.68. It was further alleged that the defendants were 
parties to the foreclosure proceedings, and knew all of the 
facts relating thereto, and failed and neglected to defend 
the title, and thereby made breach of their covenants of 
general warranty and quiet enjoyment, and thereby caused 
plaintiff to submit to the paramount title aforesaid.  
The petition concluded with a prayer for a judgment 
against defendants for $418.68, with interest and costs of 
suit. The action was dismissed as to Mrs. Merrill and Mrs.  
Hurlbut, and proceeded against Abel M. Merrill and Robert 
N. Hurlbut, alone. The defendants filed separate demurrers 
to the petition, which were overruled, exceptions were 
taken, and thereupon separate answers were filed by them.  
Defendant Merrill, by his answer, admitted that the de
fendant Hurlbut and his wife executed and delivered a 
deed of the premises to him on or about March 11, 1889; 
admitted that on or about the 15th day of March, 1889, 
he, together with his wife, executed and delivered to the
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plaintiff a deed of conveyance for lots 8 and 9 in block 27 
in Hartington, Nebraska, subject to a certain mortgage to 
one Levi H. Monroe, and denied each and every other al
legation contained in the petition. It was further alleged 
in his answer that at and some time prior to the date of the 
making and delivering of the deeds referred to therein, the 
defendant Robert N. Hurlbut was the owner of lots 8 and 
9 in block 27 and this defendant was the owner of lot 15 
in block 31, of Hartington, and that before the execution 
and delivery of the deed from defendant Hurlbut to this 
defendant, the plaintiff purchased the said lots 8 and 9 in 
block 27 from said Robert N. Hurlbut for the price and 
consideration of $650,'and requested this defendant to ac

cept a warranty deed for said lots from the defendant Hurl
but, and to convey said lots to him, the plaintiff, by a deed 
of general warranty, except only as to a mortgage of $264 
in favor of one Monroe; that this defendant consented to 

accept said deed, and agreed to convey said lots to plain

tiff as requested, and in pursuance of such request and 
agreement, and without any consideration either paid or 
promised to this defendant, and solely for the accommoda
tion of the plaintiff, this defendant accepted the deed re
ferred to in said petition, and with his wife executed and 
delivered to plaintiff the said deed referred to therein. It 
was further alleged that the entire consideration for the 
making of the two deeds referred to, viz., $650, was paid 
by the plaintiff to the defendant Robert N. Hurlbut, and 
this defendant never received any consideration or thing of 
value for accepting the deed. from defendant Hurlbut, and 
making the deed referred to, to plaintiff, and never was in 
fact the owner or in possession of said lots 8 and 9 in block 
27, but merely took the naked, legal title thereto for the 
benefit of the plaintiff, who was in fact the owner and 
entitled to the possession of said lots from and after the 
execution of the deed from the defendant Hurlbut to this 

defendant. The defendant specially denied that plaintiff 
was ever ousted or evicted from said prenises, or that he 

ever surrendered the possession thereof to the holder of any
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paramount or superior title. A reply was filed denying 
these facts, and in addition to such denial the reply con
tained the following allegations: That on the 4th day of 
October, 1887, the defendant Hurlbut sold and conveyed 
by warranty deed and for the consideration of $2,500 lot 15 
in block 31 to the defendant Merrill; that in said deed Mer
rill assumed and agreed to pay as a part of his purchase 
price for said lot said mortgage of $600, being identical 
with the one described in his petition as given on the 4th 
day of June, 1886; "that at the time of the purchase of lots 
8 and 9 by the plaintiff, plaintiff knew of the lien against 
said lots; that defendant Merrill had assumed and agreed 
to pay such lien, and that the lots so purchased could not 
be freed from such lien, then and there, and the plaintiff 
then and there refused to accept the deed of the defendants 
Hurlbut, though the same contained full covenants of war
ranty and peaceable enjoyment, and then and there de
manded in addition to such deed a bond to be executed by 
defendant Merrill fully indemnifying the plaintiff against 
such lien; that defendant Merrill having purchased the 
aforesaid lot 15, subject to the mortgage aforesaid, the 
same being a lien on said lots 8 and 9, as well as upon lot 
15, then and there refused to give such indemnifying bond 
and proposed in lieu thereof to defendant Hurlbut and the 
plaintiff to execute and deliver to the plaintiff, defendant 
Merrill's warranty deed to and for said lots 8 and 9 with 
full covenants of general warranty and peaceable enjoy
ment, and to thereby indemnify the plaintiff agaimt the 
said lien of $600, and warrant and defend said premises 
against the lawful claims of all persons whomsoever and 
to guarantee to the plaintiff the peaceful enjoyment of the 
same. The plaintiff then and there, together with defend
ant Hurlbut, accepted such proposition and the defendant 
Abel Merrill in pursuance thereof executed and delivered 
to the plaintiff said deed for said lots." Thereupon defend
ant Merrill filed a motion to strike from the reply all of 
said new matter, which was contained in paragraphs 3 
and 4 thereof, for the reason that such matters did not
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constitute a proper and legal reply or defense to the mat
ters contained in his answer. The motion was overruled, 
and the defendant Merrill excepted thereto. He thereupon 
filed a demurrer to the said paragraphs and the new matter 
contained therein, because the facts alleged therein were 
not a proper reply, and did not state facts sufficient to con
stitute a defense to the facts stated in his answer. The court 
overruled the demurrer, and defendant excepted. There
upon the cause was tried upon the pleadings set forth 
herein. At the commencement of the trial defendants, each 
for himself, objected to the introduction of any evidence on 
the plaintiff's part, because the petition did not state facts 
sufficient to constitute a cause of action against him. These 
objections were overruled. Defendants excepted. The 
trial proceeded, and resulted in a verdict against Merrill 
for $449.18. A motion for a new trial was overruled, judg
ment was rendered upon the verdict, and said defendant 
prosecuted error to this court. For convenience, Merrill 
will hereafter be called the plaintiff and Suing will be 
called the defendant.  

1. Plaintiff contends that the court erred in overruling 
his demurrer to the defendant's petition and his objection 
to the introduction of any evidence in support thereof, for 
the reason that said petition did not state facts sufficient 
to show that the defendant. had ever been evicted, com
pelled to surrender his title to one paramount thereto, or 
had ever been disturbed in any manner whatever in his 
peaceable possession and quiet enjoyment of the property 
conveyed to him by the deeds mentioned therein; and that 
said petition did not state facts sufficient to constitute a 
cause of action against him. We are *inclined to think 
that plaintiff's demurrer should have been sustained, for 
the reasons which will be hereafter given; but having an
swered over after his demurrer was overruled he can not 
now assign such ruling as error. A different rule prevails 
in relation to his objection to the introduction of any evi
dence, at the commencement of the trial. It is proper 
practice for one where he thinks the petition filed against
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him does not contain facts sufficient to constitute a cause 
of action, to preserve his rights by objecting to the intro
duction of any evidence, or interposing what is called a 
demurrer ore tenus. The plaintiff adopted this course 
after his demurrer was overruled, and this properly raises 
the question for our consideration as to whether or not 
the petition stated facts sufficient to constitute a cause of 
action against him. It is evident that the pleader sought 
to recover for a breach of covenant of title and quiet en
joyment alone, and not for any breach of covenant against 
incumbrances. In an action on a warranty deed for a 
breach of covenants of warranty, plaintiff must allege 
and prove an actual eviction or a surrender to a para
mount title which was outstanding at the date of the cove
nant sued upon. Snyder v. Jennings, 15 Nebr., 372; Real 
v. Hollister, 20 Nebr., 112; Anderson v. Buchanan, 20 
Nebr., 272; Hampton v. Webster, 56 Nebr., 628. In the 
case last above cited, Judge NORVAL makes use of the fol
lowing language, page 630: "There is no allegation in 
the pleading anywhere that plaintiffs have been evicted 
or dispossessed of the premises by anyone claiming a 
paramount title. Such an averment was indispensable 
to maintain an action for a breach of covenants of war
ranty of title',"-citing Mills v. Rice, 3 Nebr., 76; Scott v.  
Twiss, 4 Nebr., 133; Real v. Hollister, 20 Nebr., 112, and 
Cheney v. Straube, 35 Nebr., 521. The rule is thoroughly 
settled in this state that in an action on a warranty deed 
for a breach of the covenant of title or for quiet enjoyment.  
the plaintiff must allege and prove that he had been turned 
out of the possession of the premises, or some part thereof, 
or has yielded the possession thereof to the paramount 
title. An allegation of eviction by a paramount legal title 
must be included in a petition in all states where such an 
eviction is necessary to constitute a cause of action for a 
breach of covenant of warranty or for quiet enjoyment.  
5 Ency. PI. & Pr., p. 371, and cases cited. An examina
tion of the petition in this case discloses that the only 
matter complained of is the existence of a mortgage on the
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premises in question, and the proceedings had for the fore
closure of the same. It is alleged that at the time the 
deed containing the covenant declared on was executed 
and delivered to the plaintiff, the mortgage for $600 was 
outstanding, and a lien upon the property described in the 
deed. It is further alleged that proceedings were com
menced to foreclose the same, and a decree of the district 
court of Cedar county was rendered finding the amount 
due on said mortgage and ordering the premises in ques
tion sold to satisfy the same; that said premises were sold 
by order of the court; that plaintiff was thus compelled to 
submit to the paramount title created by such mortgage 
and decree of foreclosure and to purchase the same. The 
allegation contained in the petition that the mortgage was 
an outstanding title to the premises in question, para
mount and superior to that of the plaintiff, is simply the 
conclusion of the pleader. We are compelled to look to 
the facts pleaded in order to ascertain whether or not the 
plaintiff was ousted or compelled to submit to a para
mount title. It is settled beyond controversy in this state 
that a mortgage does not convey the legal title to the 
premises from the mortgagor to the mortgagee; that the 
mortgagor retains the legal title and the right of posses
sion, and that the mortgage is merely a lien thereon. Be
fore such a lien can ripen into a paramount title, the 
mortgage must be foreclosed in the district court by a pro
ceeding in equity; the premises must be sold under such 
decree, the sale must be confirmed by the court and a deed 
executed by the sheriff, or other officer conducting the sale, 
to the purchaser. The petition in this case fails to show 
that the sale of the premises in question was ever con
firmed, or that any deed thereto was ever executed to the 
purchaser. So far as this was concerned it is not showi 
that the sale would ever be confirmed. It is shown by the 
petition itself that the plaintiff was never disturbed in 
his peaceable possession and quiet enjoyment of the prem
ises. We hold, therefore, that the petition did not state 
facts sufficient to constitute a cause of action, and the ob-
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jection of the plaintiff herein to the introduction of any 
evidence should have been sustained.  

2. It is alleged that the court erred in overruling the 
motion to strike the new matter out of the reply, and in 

overruling the demurrer thereto. The plaintiff by his an

swer to the petition alleged a want of consideration mov

ing from Suing to him for the execution and delivery of 

the deed containing the covenants sued upon, and alleged 

that he never was the owner of the premises, that the pur

chase money therefor was paid directly by Suing to the 

defendant Hurlbut. The new matter set forth in the reply 

was evidently pleaded to meet these allegations of want 

of consideration. It was tacitly admitted by the reply 

that the facts stated in relation to the matter of considera

tion in the plaintiff's answer were true, and it was sought 

to introduce a consideration other than the one im

ported by the execution and delivery of the deed itself, 
and the recitals therein contained, to support the ac

tion. This new consideration was an agreement con

tained in a deed executed and delivered by Hurlbut 

to Merrill, about eighteen months before the deed in 

question herein was made, by which it was claimed 

that Hurlbut conveyed to Merrill lot 15 in block 31, 
and Merrill assumed and agreed to pay the outstanding 

incumbrances thereon, including the mortgage set forth in 

the petition. If it be true that Merrill assumed and agreed 
to pay this mortgage, the obligation to do so was one ex

isting between himself and the defendant Hurlbut, and 

which possibly might inure to the benefit of the owner and 

holder of the mortgage. No rights could accrue by reason 

of this agreement to any. other persons whomsoever. Suing 

was not a party thereto, and could acquire no rights there

under. He must recover in this case, if at all, upon the 

covenants contained in his deed and the consideration for 

the execution and delivery of the same. Again,if Merrill did 
assume the payment of the $600 mortgage by reason of the 
recitals contained in the deed for lot 15 in block 31, given 
him by Hurlbut, when Hurlbut conveyed lots 8 and 9 in
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block 27 to Merrill by deed of general warranty, such con
veyance operated to release him from his obligations to 
Hurlbut under the recitals contained in the former deed.  
In a case of mutual covenants, one being as broad as the 
other, such mutual covenants cancel each other. Carroll v.  
Carroll, 85 N. W. Rep. [Ia.], 639; Silverman v. Loomis, 
104 Ill., 137; Brown v. Metz,* 33 Ill., 339; Goodel v. Ben
ibett, 22 Wis. 565. Hurlbut's deed, then, operated as a 
release of any claim he had against Merrill by reason of 
the recitals in the deed of lot 15 before the conveyance of 
lots 8 and 9 through him was completed, and Hurlbut had 
no rights by reason of such recitals which he could trans
fer to any one. Suing must have known this when he took 
his title from Hurlbut through Merrill, in the manner set 
forth in the pleadings. If this new matter contained in 
the reply had any effect whatever it amounted to a de
parture from the cause of action set forth in the petition.  
In our view, it should have been eliminated from the 
reply, either by the motion to strike or by the demurrer.  

3. If we are correct in this viety of the matter it follows 
that the court erred in giving instruction No. 4, complained 
of by the plaintiff herein. By this instruction the jury 
were told, in substance, that if they believed from the evi
dence that defendants Hurlbut and wife executed and de
livered to defendant Merrill a warranty deed for lot 15 in 
block 31 for and in consideration of the sum of $2,500, and 
as a part of the purchase price of said lot 15, the defendant 
Merrill assumed and agreed to pay the mortgage of $600 
covering both lots 15 in block 31 and lots 8 and 9 in block 
27, as alleged in paragraph three of plaintiff's reply, and 
that said mortgage was foreclosed as alleged in the plain
tiff's petition, and that plaintiff was compelled to yield, 
surrender anid submit to such paramount title, or mortgage 
foreclosure, and was compelled to pay the sum of money 
alleged, the defendants were liable, and their verdict 
should be for the plaintiff. This instruction was clearly 

* 85 Am. Dec., 277, and see valuable note on page 280 at end of case.-W. F. B.
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erroneous under our view of the case, and for the giving of 
it the judgment of the district court should.be reversed.  

4. It is contended that the evidence is not sufficient to 
sustain .the verdict. It is not shown that defendant was 
ever dispossessed of the property, or was ever disturbed in 
his peaceable possession and quiet enjoyment thereof. It 
is not shown that any one ever demanded possession 
thereof from him. It is not shown that Merrill ever went 
into the possession of the property. It is shown that de
fendant took possession of the property under the title 
given him by the deeds upon which he bases his cause of 
action, and that he still holds title thereto and the posses
sion thereof under said deeds. The evidence shows that 
the whole consideration for the premises was paid direct 
to Hurlbut, and that Merrill never received the benefit of 
any of it, even indirectly; that wdhen the suit to foreclose 
the mortgage was commenced, Merrill was made a party 
defendant therein, but it was ascertained that he had sold 
lot 15 in block 31 to one Hirschman, and conveyed it to 
him by a warranty deed, which contained the recitals that 
Hirschman had assumed the $600 mortgage, and had agreed 
to pay it. The action was thereupon dismissed as to 
Merrill, and he was not a party thereto when the decree of 
foreclosure was rendered. Merrill testified that he never 
assumed the $600 mortgage, or agreed to pay it, and that 
he had paid all of the incumbrances which he had as
sumed; and the record bears him out in this, because it 
appears that all of the other incumbrances, and there were 
several, were paid prior to the commencement of the fore
closure suit. It is not shown that any deinand was made 
upon Merrill to redeem from the mortgage, or pay it off, 
or in any manner protect Suing against the same. It is 
not shown that the sale of the premises under the decree 
of foreclosure was ever confirmed, or that any title what
ever was obtained by anyone, by reason of the mortgage 
or the foreclosure proceedings. It appears that Suing 
voluntarily redeemed the premises from the lien of the 
mortgage without notice to, or demand u. -n, Merrill. It
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clearly appears that the covenant against incumbrances 
was broken March 21, 1889, and this suit was not com
menced until the year 1900, so that a cause of action for 
breach of covenants against incumbrances was barred by 
the statute of limitations when this action was com
menced. It is clear, therefore, that the evidence was not 
sufficient under the pleadings in this case, and the issues 
formed thereby, to sustain the verdict. It is apparent on 
the face ofthe petition that the facts are such that an ac
tion could not be stated upon the covenants against in
cumbrances, even by an amendment and a reformation of 
the pleadings for that purpose.  

We therefore recommend that the judgment of the dis
trict court be reversed and the cause dismissed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons set forth in the foregoing 
ppinion, the judgment of the district court is reversed and 
the cause is dismissed.  

REVERSED AND DISMISSED.  

DAVID GUTHRIE ET AL. v. E. P. TREAT ET AL.  

FILED NOVEMBER 19, 1902. No. 12,312.  

Commissioner's opiuion, Department No. 2.  

1.' Two Promissory Notes Executed Severally Secured by First Mort
gage Executed Jointly. Where a promissory note is executed 
to T. and another one to L., and at the same time a real estate 

mortgage securing their payment is executed to T. and L.  
jointly, the holders of the two notes may be joined as plaintiffs 
in an action to foreclose the mortgage.  

2. - : SALE AND DELIVERY OF ONE %OTE: TRANSFER OF MORT

GAGE PRO TANTO. The sale and delivery of one of the notes to 
another person, by the executors of the estate of the payee 
thereof, carries with it the proportionate part of the original 
debt, and, pro tanto, the mortgage security incident thereto.  

3. - : - : - : ALLEGATION: PRESUMPTION. An allegation 

that the executors of the estate of the payee, by virtue of the
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authority in them vested, sold and assigned the note in ques
tion to the plaintiff for a full and valuable consideration, is 
sufficient to raise the presumption of a valid sale, and that there

after neither the estate nor the executors had any interest in 

the note or the mortgage security.  

4. Petition: DEMURRER. Petition examined, and found to state facts 

sufficient to resist a general demurrer.  

. -- : - : ANsWEit. Held, That the defenses contended for 

by the demurrer, if they in fact exist, should have been raised 
by answer.  

ERROR from the district court for Nuckolls county.  

Foreclosure of mortgage pro tanto. Tried below before 
STUBBS, J. Decree for plaintiffs. Defendants bring error.  
Affirmed.  

John M. Rugan and W. F. Buck, for plaintiffs in error.  

Frank H. Stubbs, contra.  

BARNES, C.  

On the 10th of September, 1895, Robert Guthrie and 
David Guthrie executed and delivered to one E. P. Treat 
a promissory note for the sum of $4,660.93, payable three 
years after date, with interest at seven per cent., and at 
the same time executed and delivered to one A. Ludlow 
another promissory note for the sum of $6,691.40, payable 
at the same time and on the same terms. To secure the 
payment of the said notes the said Guthries, together with 
their wives, executed and delivered to Treat and Ludlowv 
a mortgage on certain real estate in Nuckolls county, Ne
braska, conveying the said premises to said Treat and 
Ludlow jointly. The said mortgage contained, among 
other provisions, the following: "First. Said Robert 
Guthrie and David Guthrie are justly indebted unto the 
said parties of the second part in the principal sum of $11,
652.33, lawful money of the United States of America, 
being for a loan hereof, made by the said parties of the 
second part to the said Robert Guthrie and David Guthrie, 
and in lieu of and renewal of two certain mortgages, one
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dated on the 17th day of October, 1883, and one dated 
September 20, 1882." Following this clause the notes 
above mentioned were described and set forth. It was 
further provided in said mortgage as follows: "It is un
derstood and agreed by the parties hereto that the within 
mortgage is given as an extension and renewal of two cer
tain mortgages of record against the property herein de
scribed; one dated September 20, 1882, and one dated 
October 17, 1883, and that the lien existing of record 
against said premises created by the original mortgages 
is continued herein, and the debt thereby secured is con
tinued herein, and the security for said dt is in no wise 
or degree extinguished or released by the execution of 
this instrument." 

On the 4th day of April, 1896, A. Ludlow, the owner of 
one of the abQve described notes, died, leaving a will, of 
which Henry Ludlow, Edward Ludlow an(] Willis Ludlow 
were appointed executors; and on April 11, 1896, all were 
duly qualified as such. On July 10, 1901, said executors 
sold and delivered to Henry Ludlow the note and mort
gage owned by the said deceased, dated September 10, 
1895, the same being one of the two notes in question 
herein. The (uthries having failed to pay said notes, or 
the debt evidenced thereby, E. P. Treat and Henry Ludlow 
brought a joint action, or, in other words, joined in an 
action as plaintiffs to foreclose the mortgage, and alleged 
in their petition the facts above stated. Robert Guthrie 
and Frances Guthrie, his wife, answered the petition for 
themselves, setting forth that the debt in question was a 
partnership debt, and that certain of the property de
scribed in the mortgage was partnership property, and 
another portion of it was the individual property of them, 
the said Robert and. Frances, and prayed that the part
nership property be decreed to be first sold before resort
ing to their individual property for the satisfaction of the 
mortgage. David Guthrie and wife demurred to the peti
tion. The demurrer was overruled, to which ruling they 
excepted and refused to further plead. A decree was en

33



Guthrie v. Treat.  

tered in favor of the plaintiffs. A motion for a new trial 
was made and overruled, to which David Guthrie and his 
wife took exceptions, and they thereupon prosecuted error 
to this court. The demurrer was based upon the following 
-rounds: First. Several causes of action improperly 
joined, viz., a cause of action in favor of E. P. Treat, and 
a separate cause of action in favor of the plaintiff Henry 
Ludlow. Second. Defect of parties defendant. Executors 
of A. Ludlow, deceased, are necessary parties defendant 
to the action. Third. Plaintiffs' petition does not state a 
cause of action.  

1. It is contended by the plaintiffs that their demurrer 
to the petition should have been sustained, because two 
causes of action are improperly joined therein. This ques
tion is argued with remarkable ability by counsel, and 
many authorities are cited which, it is claimed, support 
their contention. We find upon an examination, however, 
that only a portion of these authorities appear to be in 
point.  

In the case of Sion son v. Moline Plow Co., 14 Kan., 38T, 
the facts were that S. executed to A. two promissory notes 
secured by a mortgage on real estate, and A. afterwards 
assigned one of the notes to M. It was held that A. and M.  
could not sue jointly on the notes and mortgage, but that 
each had his separate action.  

It was also held by the supreme court of Kansas in 
Harsh v. Morgan, 1 Kan., 293, that where A, B, C and D, 
held separate mechanics' liens on the premises of E, they 
were not interested jointly in obtaining relief, and could 
not be joined as plaintiffs.  

In the case of Rankin v. Major, 9 Ia., 297, it was held 
that where one of several notes secured by a mortgage had 
been assigned, the holders of the notes were to be regarded 
as separate and distinct mortgagees, who could not be 
joined as plaintiffs to foreclose the mortgage.  

At first blush these cases would seem to sustain the 
plaintiffs' contention. An examination, however, of the 
methods of procedure in the courts of Kansas and Iowa
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discloses that where an action is brought upon a note and 
mortgage for the purposes of foreclosure, a personal judg
ment is rendered in favor of the plaintiff and against the 
mortgagor, the maker, upon the note itself; that thereafter 
the property is sold to satisfy the judgment so rendered; 
while in this state, in an action to foreclose a mort
gage, no personal judgment is rendered against the mort
gagor; the court simply finds the amount due upon the 
mortgage debt, which is evidenced by the note, bond or 
other instrument, and renders a decree foreclosing the 
mortgage. So the decisions cited from Kansas and Iowa 
can not be said to have any application to a foreclosure 
proceeding as it is conducted in the courts of this state.  
Again, it will be observed that in the case at bar, the mort
gage is a joint conveyance of the mortgaged premises; it 
created a joint lien thereon in favor of Treat and Ludlow.  
Henry Ludlow having obtained the note made to A. Lud
low by purchase, he being the owner thereof, acquired the 
same rights under the mortgage that were possessed by A.  
Ludlow or his estate before such a sale and transfer. The 
interest of Treat and Ludlow, in the mortgaged property, 
was therefore joint; neither would be entitled to a prefer
ence over the other in case the premises should not sell 
for enough to satisfy both notes in full. Having such joint 
interest, and neither being entitled to a preference, we can 
conceive of no good reason why they should not, and ought 
not, to be joined as plaintiffs in the foreclosure suit. The 
suit is based upon a single cause of action, to wit, the 
foreclosure of the mortgage; and there was not a mis
joinder of causes of action, but a joinder of two plaintiffs 
in a single cause of action, and such joinder was the proper 
method of procedure.  

Jones, Mortgages [4th ed.], section 1368, lays down the 
following rule: "All those who are interested in the mort
gage debt should, according to the general principle already 
stated, join in the suit to enforce the security. If the 
mortgagee is the only party in interest, he is of course 
the only plaintiff. If several persons and even numerous
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persons are made mortgagees, or are entitled to the mort

gage money, all of them must be parties to the suit, tl mgh 

there are many cases in which some of the persons so in

terested may properly be made defendants. The codes of 

several states, as already noticed, embody this equitable 

principle, extending it to all actions, including such as 

were formerly distinctively actions at law. Not only joint 

mortgagees, but also persons having an united interest in 

the debt secured, even if their interests be several, may 

join as plaintiffs." 
Maxwell, in his work on Pleading & Practice [4th ed.], 

p. 677, says: "All persons who are entitled to share in the 

money derived front the foreclosure should be joined as 

plaintiffs. If such refuse to join as plaintiffs, they may 

be made defendants. All persons who have united inter

est in the mortgage debt should join even where their in

terests are several, as where the mortgage was given to 

secure two or more notes which have been transferred to 

different persons." 
It is evident from an examination of the petition in this 

case that if only one of the plaintiffs had brought the suit 

to foreclose the mortgage, before any decree would have 

been rendered the court would-have made an order bring

ing into the case, as a party defendant, the other joint 

mortgagee. Upon being so made a party, it would have 

been necessary for him to file an answer in the nature of 

a cross-bill in order to protect his rights and obtain thet 

relief to which he would be entitled, and while he would be 

named as a defendant, yet as to the mortgagors he would 

still stand in the attitude of a plaintiff. To say that per

sons being so jointly interested can not join as plaintiffs, 
but that one must be a plaintiff and the other a defendant, 

is to sacrifice substance to form. We hold, therefore, that 

the demurrer upon this ground was properly overruled.  

We do not intend, however, to decide, and do not decide, 

*In the 6th edition. Maxwell sayst "It is a fundamgntal rule in 

equity that the court shall, if possible. do complete justice in a case 

by settling the rights of all persons interested in the subject-matter 

of the suit." See. 572.-W. F. B.
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that where a series of notes are secured by a mortgage 
executed to one person who sells or disposes of some of the 
notes, the persons holding the separate notes can be joined 
as plaintiffs. We are not required to so hold in this case, 
and we leave that question for our future decision when
ever necessity requires it.  

2. Plaintiffs further contend that there was a defect of 
parties; that the executors of the estate of A. Ludlow were 
necessary parties to the action, because the sale of the note 
by them to the plaintiff, Henry Ludlow, was void; that 
an executor could not purchasle the estate of his testator.  
The fact, if it existed, that the plaintiff is the same person 
who was named as one of the executors, does not appear 
upon the face of the petition. So far as we are informed 
by the pleading in this case, the Henry Ludlow named 
as one of the executors was not one and the same person 
with Henry Ludlow the plaintiff, and we will not indulge 
in any presumption on that point in order to defeat the 
action, especially after the rendition of the decree. Again, 
the allegation contained in the petition,-that the execu
tors, by virtue of the authority in them vested, sold and 
assigned to the plaintiff, Henry Ludlow, for a full and val
nable consideration, the A. Ludlow note; and that Henry 
Ludlow, the plaintiff, is the owner and holder thereof,
is a sufficient allegation of a proper and legal sale, and 
raises the presumption that all of the steps necessary to 
invest the executors with power to sell the note have been 
taken. This defense, if available to the mortgagors, should 
have been raised by an answer, and could not be raised 
by demurrer. It is further contended that the sale of the 
note did not carry with it the original debt, and, therefore, 
said debt still belonged to the estate, and the executors of 
the estate were necessary parties. We do not so under
stand this question. There is no allegation in the petition 
that any notes other than the ones in suit were ever given, 
and the recitals contained in the mortgage itself do not 
raise a presumption that such was the fact. By a. fair 
construction of the pleading it appears that the -otes in
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suit were given as evidence of a former indebtedness, the 
mortgage was given to secure their payment, and as a re
newal of two other mortgages, with a proviso that the lien 
of said mortgages should be continued over into the new 
one, and the giving of the new mortgage should not oper
ate to release the former mortgage liens. This was for the 
purpose of retaining priority over any other liens which 
might attach to the property. The sale and transfer of the 
A. Ludlow note to Henry Ludlow took with it the debt, 
and, pro tanto, the mortgage security incident thereto.  
Studebaker Mfg. Co. v. McCargur, 20 Nebr., 500; Harman 
v. Barhydt, 20 Nebr., 625, 631; Whipple v. Fowler, 41 
Nebr., 675, 689; Oram v. Cotrell, 48 Nebr., 646, 648; Whit
ney v. Lowe, 59 Nebr., 87, 89. The allegations on these 
points were sufficient to resist a demurrer.  

3. Plaintiffs claim that this suit can not be maintained 
upon the notes and the mortgage described in the petition, 
but must be based upon the original notes and mortgages; 
that the petition, by not alleging plaintiffs' ownership, or 
other disposition of the original notes, was rendered 
fatally defective. The weakness of this contention is that 
the petition does not disclose that any notes were ever 
given, other than the ones described therein. The allega
tions of the pleading taken in connection with the recitals 
in the mortgage,-which is made a part thereof,-fairly 
show that the mortgage in suit was taken as a renewal, 
and as stated therein, in lieu of two certain mortgages; 
one executeZ1 in 1882, and the other in 1883, and of the 
original debt for borrowed -money secured thereby. This 
fairly raises a presumption that the old mortgages were 
delivered up at the time of the execution of the one in suit.  
The fact that nothing is said in the petition, in the notes 
or in the mortgage itself, about the existence of any other 
notes fairly raises a presumption that there were no notes 
contemporaneous with the old mortgages. It is beyond 
question that whether the notes and mortgage in suit were 
renewals simply, or whether they operated as an extin
guishment of the original debt, or whether they are to be

NEBRASKA REPORTS. [VOL. 66422



Read v. Valley Land & Cattle Co.  

considered as collateral thereto, a suit may be instituted 
on them and prosecuted to a decree. The lapse of nearly 
twenty years from and after the date of the original mort
gages raises the presumption that if notes were given 
when they were execufted, an action on theml is barred by 
the statute of limitations, and they no longer constitute 
a liability against the makers. If any such liability in 
fact exists, that defense should be raised by an answer, in 
which it would be necessary to allege that such notes were 
executed and delivered ; tilat they wer e payable to order 
or bearer; that they have been transferred to a third 

party, and that the makers are still liable thereon. The 
recitals in the mortgage seem to be sufficient to operate as 
an extinguishiient of the original notes, if there were any, 
and the facts stated in the petition show that at present no 
liability exists thereon. In any event, the prosecution of 
this action to a decree has the effect to extinguish such lia
bilitv if it ever existed.  

We hold that the facts stated in the petition were suffi
cient to constitute a cause of action, and we recommend 
that the deeree of the district court be affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.  

HENRY B. READ V. VALLEY LAND & CATTLE COMPANY.  

FILED NOVEMBER 19, 1902. No. 12,242.  

Commissioner's opinion. Department No. 2.  

1. Expert: OPINION: ULTIMATE FACT. It is improper to permit an 
expert to give his opinion on the ultimate fact to be determined 
by the jury.  

2. - : - : - : AmOUNT OF DAMAGES. It is an invasion of 
the province of the jury in the trial of a cause to permit an 
expert to give his opinion as to t-he amount of damages which 
should be awarded.
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3. Non-Expert Witness: OPINION OF WITNESS: RESTRICTION TO FACTS.  

Where it is practicable to place before the jury all the facts 

supporting the opinion of a non-expert, the witness should be 

restricted in bis testimony to such facts, and the jurors left to 

form their opinion from the facts alone, without the aid of the 

opinion of the witness.  

ERROR from the district court for Lincoln county.  

Action in assumipsit and for daiages for non-delivery of 

chattels after sale, consolidated with several counts of dif

ferent forms of trespass. Tried below before NoRRis, J.  

Judgment for plaintiff. Defendant brings error. Re

versed.  

John H. Bower, Albert F. Parsons, Edwin E. Squires, 
and Nathaniel P. McDonald, for plaintiff in error.  

Hoagland & Hougland and Wilcox & Halligan, contra.  

OLDHAM, C.  

In May, 1S97, the defendant in this cause of action and 

Riley E. Haskell entcrtd into an agrecemelnt for the forma

tion and organization of the Valley Land & Cattle Com

pany. Haskell was the owner of a ranch in McPherson 

county, which he agreed to deed over to the corporation 

at the agreed price of $16,000, and defendant Read agreed 

to deliver to the corporation $16,000 worth of cattle the 

following October. Under this agreenent the Valley 

Land & Cattle Company was duly incorporated, and Read 

and Haskell each took half of the shares of the corpora

tion. When the time came for the delivery of the cattle 

by defendant, Read, he had purclased a herd of about 

2,500 head, which were driven to the ranch, and from this 

herd about 1,000 head were selected by the company and 

branded with its brand. The remainder of the herd were 

branded with the private brand of Read, and remained on 
and about the ranch which Haskell had deeded to the 

company. These cattle had all been purchased in New 
Mexico, and in the latter part of October there was a 
heavy snowstorm, and in this storm about 200 of the cows
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and calves belonging to the company, and about an equal 
number of those belonging to Read, perished. After this 
occurrence, disputes arose between Haskell and Read, 
and several causes of action were instituted growing out 
of these differences. The suit at bar was the result of the 

consolidation by agreement of two causes of action in

stituted in the name of the company against defendant, 
Read. The first cause of action was for damages for fail

ing to deliver $16,000 worth of cattle to the company.  
The answer of the jurors to a special interrogatory indi

cates that this cause of action was found in favor of de

fendant, Read, and consequently it need not be further 
noticed. The second cause of action was upon an account 
composed of several items alleged to be due from the de
fendant to the cattle company. To this count defendant 
filed a counter-claim, and the evidence shows clearly and 
undisputably that on this cause of action there was a 
considerable sum due from the company to defendant 
Read. The third cause of action in the petition charged, 
in substance, that defendant wrongfully drove about 1,600 
head of his cattle upon the ranch of plaintiff and com
mingled them with 1,000 head of plaintiff's cattle, and by 
reason of this trespass caused the death of the 200 head of 
plaintiff's cattle during the storm. The second count of 
this third cause of action, charges that while the defend
ant's cattle were trespassing on the ranch, they ate up and 
destroyed plaintiff's hay and other feed; occupied plain
tiff's corrals and pastures, and destroyed fences, to the 
damage of the ranch and cattle thereon in the sum of 
$2,000. Defendant answered this third cause of action 
by alleging that his cattle were on the ranch by consent of 
himself and Haskell, who were the sole owners of the stock 
of the company; that the loss of plaintiff's cattle Was 
caused by the act of God, and denied any damage by rea
son of trespass of his cattle on the ranch. These differ
ent causes of action were all submitted to the jury under 
instructions concerning which there is no complaint, and 
the jury returned a verdict for plaintiff in the sum of
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$1,600. There was judgment on the verdict, and defend

ant brings error to this court.  

Our attention is called in defendant's brief to numerous 

alleged errors of the trial court in the admission and ex

clusion of testimony, only two of which it will be neces

sary to discuss. In the examination of Pinkerton, one of 

plaintiff's witnesses, he was asked: "I will ask you to 

state to the jury from your experience as a cattle man and 

your knowledge of !he Valley Land & Cattle Company's 

ranch and facilities for handling cattle, what in your 

judgment would be the damage occasioned by placing 

1,200 head of cattle upon that ranch, over and above about 

1,000 head of cattle that were owned by that company, and 

kept there on that ranch from about the 4th or 5th of Oc

tober up to the 13th of December?" To which he an

swered: "I would think $2,000 would be little enough." 

J. B. Haskell, another of plaintiff's witnesses, was asked: 

"From your knowledge of that storm and of those cattle, 

what would you say would have been the loss in that 

kind of a storm if those cattle had not been there of 

Read's?" He answered: "There would not have been any 

loss, it would not have been anything" * ** Proper 

objections were interposed to each of these questions by 

the defendant, and the action of the trial court in per

mitting this testimony to go to the jury is strongly urged 

as reversible error.  
In this state a liberal rule has been adopted as to the 

qualifications of an expert for the purpose of testifying to 

matters not of common information; and considerable lati

tude is given the trial judge in determining whether or not 

a question at issue is a proper subject of expert testimony.  

Missouri P. R. Co. v. Fox, 60 Nebr., 531. But it has never 

been intended, as we understand it, to extend the rule so as 

to permit experts to testify as to the ultimate fact to be 

determined by the jury; nor has it ever been permitted an 

expert, with the approval of this court, to testify as to his 

opinion of the amount of damages that should be awarded 

in a cause at issue. If qualified as an expert, and if the
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subject be one requiring peculiar knowledge and skill, 
and not a subject of common understanding, he may detail 

the facts within his knowledge, from a consideration of 

which the jury may be enabled to arrive at the extent of 

the injury; but to go further than this would plainly per

mit him to invade the province of the jury. This view is 

in harmony with the holding of this court in Fremont, E.  

& M. V. R. Co. v. Marley, 25 Nebr., 138, 13 Am. St. Rep., 
482,* and is also supported by the holdings in Chicago & 

A. R. Co. v. Springfield & N. W. It. Co., 67 Ill., 142; 

Old v. Keener, 22 Colo., 6, 43 Pac. Rep., 127; Mad

den v. Missouri P. R. Co., 50 Mo. App., 666; Muldowney 

v. Illinois C. 1. Co., 39 Ia., 615. It follows, from this view 

of the subject, that the court erred in permitting the wit

ness, Pinkerton, to give his opinion as to the amount of 

plaintiff's damage; this being a question for the jury and 

not for the witness to determine.  
After a careful and exhaustive review of the leading 

cases on expert testimony, the supreme court of Ohio, in 

the case of Baltimore & 0. R. Co. v. Schultz, 43 Ohio St., 
270, lays down the following propositions as fairly re

flecting the current of authority on the subject of the 

admissibility of opinions of witnesses in evidence (p. 282) : 
"1. That witnesses shall testify to facts and not opinions 

is the general rule.  
"2. Exceptions to this rule have been found to be, in 

some cases, necessary to the due administration of justice.  

"3. Witnesses shown to be learned, skilled or experi

enced in a particular art, science, trade or business, may, 
in a proper case, give their opinions upon a given state of 

facts. This exception is limited to experts.  
"4. In matters more within the common observation and 

experience of men, non-experts may, in cases where it is 

not practicable to place before the jury all the primary 

facts upon which they are founded, state their opinions 

from such facts, where such opinions involve conclusions 
material to the subject of inquiry.  

* See excellent note on opinion evidence, page 488, at end of case.  
-W. F. B.
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"5. In such cases the witnesses are required, so far as 

may be, to state the primary facts which support their 

opinions.  
"6. Where it is practicable to place palpably before the 

jury the facts supporting their opinions, the witnesses 

should be restricted in their testimony to such facts, and 

the jurors left to form their opinions from these facts, un

aided by the mere opinions of the witnesses.  

"7. As the warrant for the admission of the opinions of 

witnesses as evidence is found in some exception to the 

general and very salutary rule which requires that only 

facts be stated to the jury, it is the duty of a reviewing 

court to see that the admission of mere opinions as evi

dence was within some one of the established exceptions 

to such general rule; and where it does not appear upon 

the whole record, but that the jury was equally capable 

with the witnesses of forming an opinion from the facts 

stated, it is error to admit in evidence the opinions of wit

nesses." 
It seems to us, in the light of this authority, that the 

testimony of the witness Haskell, above set out, was 

clearly inadmissible. In the first place, he did not qualify 

himself in any manner as an expert on diseases or causes 

of the death of cattle; his only claim of special skill being 

based on the fact that he had been a long time engaged in 

the cattle business. Hence the only ground on which his 

opinion would be admissible would be as a non-expert, 

where it was impossible to place before the jury all the 

facts upon which the opinion was founded; but no such 

foundation as this was, or could have been, laid for the 

testimony admitted. Everything connected with the 

storm, with the surroundings and appearance of the cattle 

after their death, he could have detailed to the jury; and 

having done this, the jury would be equally capable with 

him in arriving at an opinion as to what was the proxi

mate cause of the death of the cattle.  

Much other testimony of a similar character to this was 

admitted during the progress of the trial over defendant's
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objection; and as the loss of plaintiff's cattle during the 
storm was one of the chief causes of complaint against the 
defendant, and as there is not sufficient evidence to sustain 
a verdict for plaintiff other than on the third cause of 
action, we can not say that this evidence was not preju
dicial in its effect, and we therefore recommend that the 
judgment of the district court be reversed, and the cause 
remanded for further proceedings.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
this cause is remanded for furthe. proceedings according 
to law.  

REVERSED AND REMANDED.  

NOTE.-Catholic Priest as Inoitnity-ThEpert.--Witness, Lawrence Serda, 
was called to testify as to the mental condition of testatrix in a 
contested-will case. He deposed that he was a Roman Catholic 
priest, and had officiated as such for ten years; that he was regu
larly educated for the priesthood at a university in Spain; that 
one of the objects of the preparatory education of a priest, as he 
was taught, was to make him competent to pass upon the mental 
condition of a communicant; that for that purpose, to a limited 
extent, physiology and psychology were branches of his studies; 
that, to officiate as a priest, it was requisite that he should be 
skilled in determining the mental condition of those who sought 
the sacraments; that in every case of administering the rites to 
invalids or dying persons, it was necessary for the priest to make 
an examination of the mental condition of the recipient to ascer
tain if his mind was in a proper state to reason or act of his own 
volition: that the sacrament could only be administered after such 
a preliminary examination; that, ergo, witness was daily required 
to exercise and pass his judgment on the mental condition of per
sons. Upon this foundation, inter alia as to his personal examination 
of the testatrix, witness was asked for an opinion as to her mental 
condition. Objected to, on the ground that the witness had not 
been shown to be an expert. Sustained.  

The supreme court reversed the nisi-prius judge, and allowed the 
witness to give his opinion. Estate of Toomes, 54 Cal., 509.-W. F. B.
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MARIE F. NOTHIDURFT V. CITY or LINCOLN.* 

FILED NOVEMBER 19, 1902. No. 12,175.  

Commissioner's opinion, Department No. 2.  

1. Testimony: INFERENCES: REASONABLE FOUNDATION IN FACT. The 

inferences which may be drawn from the testimony in deter

mining the propriety of a direction to find a verdict for one of 

the parties, must have some reasonable foundation in the facts 

shown.  

2. Municipal Corporation: PERSONAL LIABILITY: CONSTRUCTIVE 

NOTICE. In order to hold a municipal corporation liable for 

injuries received by reason of a defective sidewalk, it must 

be shown that the municipality, through its proper offieers, had 

notice of the defect, or else that the defect had existed 
for so long a time that in the ordinary course of things they 

should have known of it, and hence are chargeable with con

structive notice.  

3. Notice: PARTICULAR DEFECT: GENERAL DEFECT. Notice of the 

particular defect which caused the injury is not necessary 

where it is shown that a general defective condition existed 
and was known to the officers of the municipality, either 
actually or constructively.  

4. - : : - But it is not sufficient to show notice of 

a particular defect which is different in kind from, and in 

no way related to, the one that produced the injury, and 

did not contribute thereto in any manner.  

ERROR from the district court for Lancaster county.  
Action in the nature of trespass on the case. Tried below 
before FROST, J. Judgment for defendant. Plaintiff 
brings error. Affirmed.  

Frederick Shepherd, for plaintiff in error.  

Edmund U. Strode and D. J. Flaherty, contra.  

POUND, C.  

This is an action for damages alleged to have been sus
tained in consequence of a loose board in a sidewalk, upon 
which plaintiff tripped and fell while passing over the 

* Rehearing allowed. See opinion, p. 434, post.
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,walk. The district court directed a verdict for the de
fendant.  

Briefly stated, the evidence shows clearly that until 
about sixty days before the accident the walk had been in 
a very bad condition; that at that time it was thrown into 
the street and a new walk built, in which the best boards 
of the old walk were made use of; and that in building 
this walk the stringers were left protruding some distance 
at the end without being sawed off or covered with planks 
for their whole length. It appears, however, that these 
stringers were sunk in the ground, and there is no reason 
for concluding that they contributed to plaintiff's alleged 
injuries in any way. The evidence is overwhelming and 
convincing that the sidewalk was in reasonably safe con
dition for travel from the time it was rebuilt until the ac
cident occurred, except possibly at the point where the 
stringers protruded. A large number of witnesses, who 
passed and repassed daily at the point in question, make 
this very clear. There is abundant evidence that the city 
had notice of the bad condition of the old walk that was 
thrown out in the street two months before, but there is 
nothing to show that the city had notice, actual or con
structive, that a board had become loose in the walk as 
rebuilt, unless certain circumstances, relied on by plain
tiff, are to be given such effect. Undoubtedly all proper 
inferences that jurors might draw from the evidence are 
to be indulged in this court in determining whether plain
tiff made a case which should have been submitted to the 
jury. But we can not go into loose speculations or con
jecture. The inferences which may be drawn must have 
some reasonable foundation in the facts as. shown. In 
order to recover, it was necessary for the plaintiff to show 
that the municipality, through its proper officers, had 
notice of the loose board, or else that the defect existed 
for so long a time that in the ordinary course of things 
they should have known of it, and hence were chargeable 
with constructive notice. City of Lincoln v. Calvert, 39 
Nebr., 305; City of Plattsmouth v. Mitchell, 20 Nebr., 228.
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It is not always necessary that notice of the particular de

fect be shown. If a. general defective condition exists, and 

is known to the officers of the municipality, either actually 
or constructively, all particular defects are sufficiently 

covered. City of Plattemoitl v. Mitchell, sutpra. But the 

municipal officers are not bound to search for and discover 

defects where there is no reason to believe that they exist.  

City of Lincoln v. Pirner, 59 Nebr., 634. Hence notice of 

the particular defect which caused an injury is not es

tablished by proof of notice of another particular defect 

which is different in kind from, and in no way related to, 
the one that, produced the injury, and did not contribute 

thereto in any manner. In the case at bar it is argued 

that notice to the city that the stringers protruded as 

above explained was notice of the defect by reason of 

which plaintiff was injured. We can not agree. The in

jury was due to a board becoming loose; not immediately 
at the end where the stringers were left projecting, nor 

as a result of that condition, but in the walk itself. The 

evidence indicates clearly that all the boards had been 

nailed down, and that the board in question was not left 

unfastened, but became loose several weeks after it was 

laid. When this board became loose is not shown. It is 

shown, however, that the walk had been in a good and safe 

condition up to the time of the injury, and it does not ap

pear that the projection of the stringers beyond the 

planks had operated in any way to cause the board to be

come loose. Unless the board was loose when the city's 

attention was called to the protruding stringers, its offi

cers could not have discovered such fact when investi
gating the defect which had been brought to their notice.  

If it, was loose at that time, in view of the large number of 

persons who passed and repassed at the point in question, 
as shown by the evidence, that fact was capable of proof.  

In view of the overwhelming evidence as to the safe con

dition of the sidewalk down to the time of the accident, it 

is apparent that the board became loose at or just prior to 

the time the plaintiff passed over it, and hence that there

NEBRASKA REPORTS. [VOL. 66432
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was not sufficient time for the city to become chargeable 
with notice.  

It is said that the lot owner was permitted to use boards 
of less width than those prescribed by the city ordinance, 
and that the city should be held for this reason. But that 
was a matter between the city and the lot owner. He could 
have been compelled to put down a different walk. Be
tween the city and those who used the walk, however, the 
city's duty was merely to maintain a sidewalk in reason
ably safe condition for travel. The regulations relied on 
by counsel amount only to a permission to the lot owner 
to construct a particular kind of sidewalk. Davis v. City 
of Omaha, 47 Nebr., 836. They do not govern the city' 
liability to pedestrians. The condition of the sidewalk 
maintained, whether unsafe or reasonably safe for travel, 
is all that is material to this controversy. It is also urged 
that the city should be held liable because it permitted 
boards from the old walk to be used in rebuilding, which 
would not hold nails as well as new boards. A munici
pality is not bound to maintain the best and safest side
walks possible, but only sidewalks that are reasonably safe 
under all the circunVstances. So long as the walk, which 
was in constant use, appeared to be in good and safe con
dition, after it was rebuilt, the city was not chargeable 
with notice at once, as soon as for some reason a board 
became loose, merely because old boards had been made 
use of in rebuilding. As the proof of notice goes only to 
the old walk torn up two months before, and not to the 
new one upon which the accident occurred, the trial court 
was well advised in directing a verdict for the city.  

We recommend that the judgment be affirmed.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  
34
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The following opinion on rehearing was filed July 3, 
1903. Former judgment adhered to: 

Commissioner's opinion, Department No. 2.  

1. Directed Verdict: REVIEW: AssrUPTION. In a case where a verdict 
has been directed by the trial court, the reviewing court 
will assume the existence of every material fact which the 
evidence of the complaining party establishes or tends to 
prove. Paxton v. State, 59 Nebr., 460.  

2. -- : - : : PRESUMPTIoN AGAINsT ERROR. But this 
does not change the presumption that the judgment of the 
district court is correct; and it is the duty of the plaintiff 
in error, in all cases, to point out the errors by reason of 
which he claims the judgment should be reversed, and unless 

a the error complained of is affirmatively established by the 
record, the judgment will be affirmed.  

3. Personal Injuries: ACTION AGAINST MUNICIPAL CORPORATION. In 

an action against a municipal corporation to recover damages 
for personal injuries alleged to have been sustained by 
reason of 1he defective condition of a sidewalk, that the city 
had actual or constructive notice of the defect complained 
of is a substantive fact to be established by the evidence; 
and this fact can not be left to the mere inference or con
jecture of the jury.  

4. Former Judgment. Former judgment in this case, ante, page 430, 
adhered to.  

BARNES, C.  

This case is before us on a rehearing. In our former 
opinion we affirmed the judgment of the trial court (ante, 
page 430), and in that opinion the facts are stated so 
fully that no further statement is ndcessary.  

The first point made by counsel is that because the dis
trict court directed a verdict, there is no presumption in 
favor of the correctness of its ruling, and that this court 
should crefully scrutinize the record in order to find 
something upon which to base a reversal of the judgment.  
This is not the law. The rule is a general one that a court 
of review will presume that the judgment of the district 
court is correct; and it is the duty of the plaintiff in error, 
ii all cases, to point out and present the errors by reason 
of which he claims the judgment should be reversed. "All



Nothdurft v. City of Lincoln.  

presumptions favor the regularity of the proceedings of 
the district court, and an order'or judgment made therein 
will not be reversed unless the error complained of is 
established by the record." Magin o. Pickard, 57 Nebr., 
642; Alexander v. Irwin, 20 Nebr., 204; McBride v. La
throp, 24 Nebr., 93; Birdsall v. Carter, 16 Nebr., 422; 
American Investment Co. v. McGregor, 48 Nebr., 779; First 
Nat. Bank v. Stockharr, 59 Nebr., 304, 305; Roehl v. Roehl, 
15 Nebr., 655. "The findings and judgment of a court of 
record will always be presumed to rest upon sufficient evi
dence, unless the contrary be clearly shown by the record.  
Error is never to be presumed." Stigleton v. Boyle, 4 
Nebr., 414, 415; Creighton v. Newtons, 5 Nebr., 100, 101; 
Missouri P. R. Co. v. Hays, 15 Nebr., 224, 226..  

It is contended, however, that a contrary doctrine is 
announced in .Paxton v. State, 59 Nebr., 460. We do 
not so understand that case. It merely states the well
established rule that in a case where a verdict has been 
directed by the trial court the reviewing court will assume 
the existence of every material fact which the evidence 
for the complaining party establishes or tends to prove..  
This does not change the presumption, nor does it relieve 
the complaining party of the duty devolving upon him to 
point out to the court the evidence which proves or tends 
to prove the facts which he relies on for a reversal of the 
judgment; and where there is a failure to affirmatively 
show the existence of such evidence, and in fact it is not 
contained in the record, the same presumption obtains and 
is decisive of the case where a verdict is directed, as well 
as in any other case.  

Counsel contends that the jury might well have pre
sumed that the city had notice of the defective condition 
of the sidewalk, to wit, the particular defect which caused 
the injury complained of in this case; and that where there 
was a scintilla of evidence to establish such a fact, the 
trial court should have submitted the question to the jury.  
4lthough the older cases appear to support such a doctrinc, 
the rule is now well settled that a jury will not be per-
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mitted to pass upon a matter about which reasonable 

minds can not differ, even though there is a scintilla of 
proof in the record. Rogers v. Marriott, 59 Nebr., 759; 
Knapp v. Jones, 50 Nebr., 490; McKinney v. Hopwood, 46 

Nebr., 871. In Knapp v. Jones the court said that the 

evidence must be such as to justify different conclusions 
without reasoning irrationally. An examination of the 

record discloses that there was no direct evidence what
ever, establishing or tending to establish the fact of notice 

on the part of the city. But it is contended by counsel 
that the boards used in the new sidewalk were too rotten 
to hold nails, and that this fact was the cause of the ac

cident. This is merely an inference of counsel, for the 

evidence does not sustain the claim. It is true that some 

of the boards in the old walk were too rotten to hold nails, 
and that was one reason, and perhaps the principal rea

son, why the old walk was condemned and thrown into the 

street. This was done some sixty days before the accident 

occurred, and it appears that a new walk was constructed 

out of the good material contained in the old one, which 

was only about half its former length; and the evidence 

shows, without dispute, that the rotten boards in the old 
walk were rejected, and only the best ones used in the 

construction of the new walk. It is plain, therefore, that 

the evidence that there were rotten boards in the old walk 
which would not hold nails, does not tend to show that 

there were any such boards in the new walk, especially in 

the face of the overwhelming and undisputed testimony 

of many witnesses that the new walk was perfectly safe.  

Counsel devotes a large part of his last brief to the ques
tion of notice, which it is claimed the city had as to the 

condition of the old walk. There can be no question but 

that the city was abundantly charged with notice of the 

condition of that walk; but such notice is not material in 

the case at bar, because the old walk had been replaced by 
the new one about two months prior to the accident.  

It is next contended that the city is charged with notice 
because the city sidewalk inspector had seen the new walk

[VOL. 66436
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some time prior to the accident. Counsel says that the 
jury could infer from this fact that the walk was bad, and 
that he knew that fact, notwithstanding the evidence on 
that point is all one way. It is claimed that the jury 
would have the right to say that it did not believe the city 
sidewalk inspector, and conclude that *he really found it 
unsafe. No such extravagant power is conceded to juries 
by modern courts. The jury must decide upon the evi
dence. So long as all the witnesses testified that the new 
walk was safe, the mere fact that the city inspector saw 
it does not prove that he had notice of facts which are not 
shown to have existed. The fact that a board became loose 
after he inspected the walk is no evidence that it was loose 
at the time of his inspection. If the witnesses who testi
fied as to the condition of the walk, or any of them, had 
stated that it was unsafe, the jury might have inferred, 
from the fact that the sidewalk inspector saw it, that he 

knew of the condition testified to by the witnesses. But 
the proof with reference to the condition of the new walk, 
prior to the accident, affords no ground for any inference 

whatever of notice. There is nothing in the evidence to 

show that the loose board which caused the accident be

came loose until at or about the moment when the accident 
occurred. The record affords no ground for the inference 

drawn by counsel. Repeated reference is made to the con
dition of the stringers at the end of the walk, and it is 

stated that they protruded at that point because the 
boards were loose and had come off. This statement is un

warranted. The testimony shows that the stringers pro
truded because no boards had been put upon them. This 

is a very different thing from the condition portrayed by 
counsel in his brief. It is made clear by the evidence that 
the stringers had not been sawed off at the end and no 

boards had been nailed to them at that point, so they pro

truded somewhat at the end of the walk. Taking the bare 

fact that the stringers projected slightly at this point, 
and ignoring the explanation clearly shown by the record, 

counsel bases an elaborate argument upon the supposed
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rottenness of the boards, which caused them to become 
loose, and claims that it shows a general state of bad re
pair, and is therefore evidence of notice. This argument 
is based on an incorrect statement of the facts. The lower 
court heard the testimony and drew from it the same con
clusion which we drew from reading it. We find no ground 

for the inferences insisted upon by counsel.' This court 
will not draw an inference contradictory to the record in 

order to sustain an assignment of error. Nebraska Land, 
Stock-Growing & Investment Co. v. McKinley-Lanning 
Loan & Trust Co., 52 Nebr., 410.  

To sustain a verdict for damages in this case on account 

of the alleged negligence of the city, there must be evi

dence that the injury resulted from the negligence charged, 

and in this charge the element of notice is a substantive 

fact. This fact can not be left to the mere inference or 

conjecture of the jury. Kilpatrick v. Richardson, 37 

Nebr., 731; Omaha & R. V. R. Co. v. Clarke, 39 Nebr., 65; 

Omaha St. R. Co. v. Leigh, 49 Nebr., 782; City of Omha v.  
Bowman, 52 Nebr., 293, 66 Am. St. Rep., 506.* 

It is next contended that the city is estopped because 

it had condemned the old walk, and ordered a new one of 

brick and stone to be built in its place. Having done this, 

and afterwards suffered a wooden walk to be laid, not in 

accordance with the ordinance, counsel seems to think that 

the city thereby became an insurer of the safety of all per

sons using the walk. We know of no ground upon which 

to rest such a holding. It is clear that no estoppel as -to 

third persons could arise under such circumstances.  

Oliver v. Lansing, 59 Nebr., 219. The city is not an in

surer of the safety of pedestrians, and is only bound to 

use reasonable diligence to keep its walks in safe condition 

for travel. The question as to what material should be 

used in the construction of the walk was one between the 

city and the lot owner. It could have compelled him to 

* At page 512-end of case-see instructive note on liability of 

municipal corporation for keeping dangerous place alluring to chil

dren.-W. F. B.

*[Vor. 66
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construct a brick or stone walk, and in case of default on 
his part could have constructed one at his expense. But 
as between itself and the public generally, it was bound 
'only to maintain a reasonably safe walk. There is nothing 
inherently unsafe in a wooden sidewalk, even though it 
does not conform to the requirements of the city ordi
nances; and if, as all the evidence in this case seems to 
establish, the fact existed that the walk in question, as re
constructed, was in a good condition and a reasonably 
safe walk, no liability attached to the city by reason of the 
accident.  

In our former opinion we drew a distinction between 
general defects, and particular ones having no relation to 
the defect which caused the injury complained of, and in 
so doing gave our views of the case of City of Plattsnouth 
v. Mitchell, 20 Nebr., 228. Counsel now complains of 
that construction. Our position in that respect was well 
taken, and is amply sustained by authority. In the case 
of Ruggles v. Town of Nevada, 63 Ia., 185, 18 N. W. Rep., 
866, it was held that -to charge a town with constructive 
notice of a defective plank in a sidewalk, by reason of 
which an injury has occurred, it is necessary to show that 
the identical defect which led to the accident was open and 
visible, and no questions with respect to the condition of 
the walk in the locality near by can be admitted. It was 
held in the case of Carter v. Town of Monticello, 68 Ia., 
178, 26 N. W. Rep., 129, that while a town will be bound 
by a notice of a defect in a sidewalk, communicated to a 
member of the town council, such notice must relate to the 
defects which caused the injury sued for, and notice to 
the councilmen of defects which had been repaired before 
the accident occurred, would not charge the town with 
notice of those which caused the injury, although they 
occurred at the place where the repairs had been made.  
In the case of Villagp of Shelby v. Clagett, 46 Ohio 
St., 549, 22 N. E. Rep., 407, it was held: "In an 
action against a municipal corporation to charge it with 
liability to one injured by a defective sidewalk, it can not,
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as matter of law, be charged with notice of the defect 

that caused the injury, from the fact, merely, that it knew 

of the existence of a general defect in the same walk." The 

same rule is announced in Dundas v. City of Lansing, 75 

Mich., 499, 42 N. W. Rep., 1011; Fuller v. City of Jackson, 

82 Mich., 480, 46 N. W. Rep., 721.  
No other defect is mentioned in the new walk in ques

tion except the fact that the stringers protruded near the 

place where the accident occurred. This defect, if defect 

it was, would convey no notice whatever to the city of the 

fact that a board had become loose upon the walk at an

other near-by point. The testimony shows, however, that 

the stringers, at the place where they protruded, were im

bedded in the soil and were level with the surface of the 

ground, so that this fact could have in no way contributed 

to the plaintiff's injury, and can not be said to have ren

dered the walk unsafe.  
A careful re-examination of the record convinces us 

that there was no evidence tending to charge the city with 

notice of the particular defect which caused the plain

tiff's injury, and for that reason we recommend that our 

former judgment be adhered to.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the former judgment in this case is adhered to.  

JOHN SCHUMACHER V. CRANE-CHURCHILL COMPANY.  

FILED NoVEMBER 19, 1902. No. 12,205.  

Commissioner's opinion, Department No. 2.  

1. Ejectment: EQUITABLE DEFENSE: TRANSFER TO EQUITY DOCKET: 

LEGAL ISSUE: REQUEST FOR JURY. An order transferring an 

action in ejectment to the equity docket because of equitable 

defenses raised in an answer, will not preclude the moving
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party from demanding that the purely legal issues be tried 
by jury, if his request for a jury trial is timely and is insisted 
upon.  

2. - : ---- : - : WAIVER. In such case, 
going to trial upon all the issues, without demanding a jury 
as to any of them, is a waiver of a jury as to that trial.  

3. Ejectment: WAIVER OF JURY AT FIRST TRIAL: SECOND TRIAL. A 
waiver of a jury at the first trial in ejectment, will not have 
the effect of precluding either party from demanding a jury 
at the second trial, after the judgment rendered at the first 
trial has been set aside under section 630, Code of Civil Pro
cedure.  

ERROR from the district court for Douglas county.  
Action in ejectment. Equitable defense. Tried below be
fore JESSEN, J. Judgment for defendant. Reversed.  

Byron G. Burbank and Eleazer Walceley, for plaintiff 
in error.  

C. H. Balliet and Kennedy & Learned, contra.  

POUND, C.  

Although a number of difficult and interesting questions 
were argued, we need only consider the assignment that 
the court erred in denying the plaintiff a jury trial. The 
action is in ejectment. After the defendant had answered, 
plaintiff moved that the cause be transferred to the equity 
docket, for the reason that certain equitable defenses were 
set up. This motion was granted, the cause was trans
ferred, and at the May term, 1900, the whole case was 
tried to the ourt, without objection, and a judgment ren
dered. At the same term this judgment was vacated and 
the cause resubmitted, without further trial, after which 
a new judgment -was entered. Thereupon the plaintiff 
moved for a new trial under section 630, Code of Civil Pro
cedure, and an order was entered, pursuant to said sec
tion, sustaining the motion and continuing the cause to 
the next term. At the February term, 1901, as the cause 
was coming on for trial, the plaintiff filed a written mo-
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tion or demand that a jury pass upon the issues of a legal 
nature, namely, whether he had a legal estate in the 
premises in controversy and was entitled to possession 
thereof. The motion was overruled, and the request was 
denied, to which the plaintiff excepted. Thereafter, in 
due course, the whole cause was tried to the court, over 
plaintiff's objection, and findings and judgment were 
entered, from which he prosecutes error.  
. We are satisfied that the order transferring the cause 

to the equity docket because of the equitable defenses set 
up in the answer did not preclude the party who procured 
the order from demanding that the purely legal issues be 
tried by jury, if his request for a jury trial was timely and 
was insisted upon. It has been decided that an order 
transferring a cause to the equity docket is not an adjudi
cation that the parties are not entitled to a jury trial, and 
that if demand is made prior to the time the cause is called 
for trial, it is error to deny a jury. Lett v. Hammond, 59 
Nebr., 339. In that case, the cause was transferred. at the 
instance of one party, while the other demanded a jury.  
But the distinction would not be material unless it could 
be said that the application to have the cause transferred 
was an assertion that there was nothing for a jury to try, 
and estopped the moving party from assuming a contrary 
position subsequently. This can not be true, for the same 
reason that the order transferring the cause is not a de
cision whether the parties are entitled to a jury. The 
whole case is not of necessity triable to the court without 
a jury because there are incidental issues which are equi
table in their nature. Lett v. Hammond, sutra; Yager v.  
Exchange Nat. Bank, 52 Nebr., 321. By asking for the 
transfer, plaintiff merely asserted that there were equi
table issues proper for the court to decide. He did not 
assert that there was nothing for a jury. Under a practice 
not unlike ours, it has been held more than once that con
sent that a case in which the facts require both equitable 
and legal relief should be placed on the equity docket for 
trial does not of itself waive the right to have the issues
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requiring purely legal relief tried by a jury. Wheelock v.  
Lee, 74 N. Y., 495; Underhill v. Manhattan R. Co., 27 Abb.  
N. Cas. [N. Y.], 478; Eggers v. Manhattan R. Co., 27 Abb.  
N. Cas. [N. Y.], 463. This must be so, since the practice of 
trying to the court the equitable defenses, by reason of 
which the right to maintain the action at law is challenged, 
and thereafter, if the disposition of the equitable defenses 
makes it necessary, trying the purely legal' controversy, 
which is the gist of the case, to a jury, is well settled.  
Arguello v. Edinger, 10 Cal., 150; Swasey v. Adair, SS 

Cal., 179, 25 Pac. Rep., 1119; Basey v. Gallagher, 20 Wall.  
[U.S.], 670; Smith v. Bryce,17 S. Car., 538, 544. We think, 

therefore, that the motion to transfer the cause to the 
equity docket and the order in accordance therewith, did 

not, of themselves, amount to waiver of a jury, especially 
as the equitable defenses in this case were relatively of 

little moment. There.can be no doubt, however, that the 
plaintiff waived a jury at the first trial by going to trial 

upon all the issues without demanding a jury as to any of 
them. The statutory method of waiving a jury is not ex
clusive. Any unequivocal acts or conduct which clearly 

show a willingness or intention to forego the right, and 
are so treated by the trial court without objection, will 
have that effect. McCarty v. Hopkins, 61 Nebr., 550; Pop

pitz v. German Ins. Co., 85 Minn., 118, 88 N. W. Rep., 438.  

When the whole case was tried and submitted to the court 

without objection, the right to a jury was waived. Bau
mann v. Franse, 37 Nebr., 807; Gregory v. Lancaster 
County Bank, 16 Nebr., 411.  

It becomes necessary to consider next whether waiver of 
a jury at the first trial operated to prevent the plaintiff 
from demanding one at the second trial, after the judg
ment had been set aside. under section 630, Code of Civil 
Procedure. The waiver arose by implication only, and was 
not made by stipulation or agreement in open court. But 
we do not think that circumstance material. In either 
event, when a trial has been had to the court, pursuant to 
the waiver, the waiver has done its work and lost its force;
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and when subsequently, for any reason, an entirely new 
trial becomes necessary, neither party is precluded by the 
action taken with reference to the former trial, but may 
demand a jury, or not, as he is advised or may elect. In 
Cochran v. Stewvart, 66 Minn., 152, 68 N. W. Rep., 972, this 
very question was presented under circumstances not with
out analogy to the case at bar. The action was one in 
ejectment, and it was claimed that a waiver of a jury at 
the first trial operated to waive a jury at the second trial, 
obtainable as of course under the statute. The court 
held that it was of no force at the second trial, saying: 
"Conditions may be wholly different at the second trial 
from what they were at the first. There may be a different 
judge, and the jury to be obtained may also be-different in 
character. Then it is hardly fair to presume that by 
waiving a jury for one trial the parties intended to waive a 
jury for any further trial that may be had under the stat
ute, and we can not hold this to be the meaning of their 
agreement." In Cross v. State, 78 Ala., 430, the court held, 
for substantially the same reasons, that such a waiver 
should be construed, ordinarily, to apply only to the par
ticular trial with reference to which it is made. And it 
seems to be well settled that the waiver will not prevent a 
demand for jury trial at a second trial after the cause has 
been remanded from an appellate court. Hopkins v. San
ford, 41 Mich., 243, 2 N. W. Rep., 39; Besibow v. Robbins, 
72 N. Car., 422; Osgood v. Skinner, 186 Ill., 491, 57 N. E.  
Rep., 1041; Burnham v. North Chicago St. R. Co., 32 C. C.  
A., 64, 88 Fed. Rep., 627. The many cases which hold that 
a waiver of jury trial may not be withdrawn are not in 
point, since, until the trial has been had, it may be said 
plausibly that the parties are bound by their election as 
to the form of trial. Moreover, there are well-considered 
authorities to the contrary. Ferrea v. Chabot, 121 Cal., 
233, 53 Pac. Rep., 689, 1092; Wittenberg v. Onsgard, 78 
Minn., 342, 81 N. W. Rep., 14, 47 L. R. A., 141; Brown v.  
Chenoworth, 51 Tex., 469. Neither is our conclusion af
fected by Boslow v. Sheaberger, 52 Nebr., 164, 66 Am. St.
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Rep., 487. In that case, there had been a waiver at, a 

previous term, and it was presumed that the waiver was 

general, and not limited to the term at which it was made, 
in the absence of anything in the record to the contrary.  
No trial had been had, and until there was a trial, the 
waiver entered into with reference thereto remained in 
force.  

We recommend that the judgment be reversed and the 
cause remanded for a new trial.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
and the cause is remanded for a new trial.  

REVERSED AND REMANDED.  

WILLARD E. STEWART v. NELS ROSENGREN, ADMINISTRATOR.  

FILED NOVEMBER 19, 1902. No. 12,287.  

Commissioner's opinion, Department No. 2.  

1. Action: Two DEFENDANTS: ONE HAVING NO BONA-FIDE INTEREST: 
WANT OF JURISDICTION. In an action within the purview of 

section 60, Code of Civil Procedure, in one county, against a 

defendant who has no real or bona-fide interest in the con

troversy between the plaintiff and a codefendant resident in 
another county, a sumitons can not be issued and served 

upon the latter in such other county; and he may avail 
himself of the want of jurisdiction over his person by timely 
plea thereof.  

2. Distinct and Several Bona-Fide Controversy Between Plaintiff 
and Other Defendant. In such case, it is immaterial that there 
is a several and distinct bona-fide controversy between the 
plaintiff and the defendant resident in the county, if the 
other defendant has no interest or liability therein, and the 
resident defendant has no interest or liability in the contro
versy between the plaintiff and the defendant resident in 
the other county, since, under those circumstances, the causes 
of action are not properly joined.
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3. Distinct Contracts: CAUSE OF ACTION. The mere fact that two 
distinct and several contracts with two different persons are 
for the performance of the same service, will not authorize 
causes of action against such persons upon their several con
tracts to be joined in one action.  

4. Judicial Notice: RECORD: PROCESS: RETITRN: JURISDICTION: EvI
DENcE. A court will take judicial notice of its own record 
in the cause then before it, and the process and return by 
which it has acquired jurisdiction need not be put in evidence.  

5. Affrmative Error: TRANSCRIPT. It is the duty of a plaintiff 
in error to bring to this court a sufficient transcript of the 
record to show error affirmatively; if there is not enough upon 
the face of the transcript to cause the judgment to appear 
necessarily erroneous, the proceedings in error must fail.  
Bush v. Tecumseh Nat. Bank, 64 Nebr., 451, distinguished.  

ERROR from. the district court for Lancaster county.  
Action in the nature of assumpsit for services as an at
torney and counselor at law. Tried below before CORNISH, 
J. Verdict and judgment below for defendants. Plaintiff 
brings error. The vital question was as to misjoinder of 
parties. Affirmed.  

George A. Adams, for plaintiff in error: 

The test for determining whether an action is rightly 
brought in one county against the defendant found and 
served therein, so that others made defendants thereto 
may be served in another county, is whether the defend
ant served in the county in which the action is brought, 
is a bona-fide defendant to that action-whether his in
terest in the action and in the result thereof, is adverse to 
that of the plaintiff. Barry v. Wachosky, 57 Nebr., 534; 
Hanna v. Emerson, 45 Nebr., 708; Mille'r v. Meeker, 54 
Nebr., 452, 454.  

Halleck F. Rose and George W. Simpson, contra: 

The service of summons upon a mere nominal defend
ant, confers no authority to issue a summons to another 
county for other defendants. Dunn v. Haines, 17 Nebr.,
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560; Cobbey v. Wrigltt, 23 Nebr., 250, 29 Nebr., 274; 
Hanna v. Enwrson, 45 Nebr., 708; Miller v. Meeker, 54 
Nebr., 452, 454.  

POUND, C.  

Stewart brought this action against Rosengren and An

derson in Lancaster county. Anderson resides and was 

served in that county, while Rosengren resides in Saun

ders county; and a summons was issued, directed to the 

sheriff of the latter county, and served upon him therein.  
In his answer, Rosengren set up these facts, among other 

things, and alleged that Anderson was a mere nominal 
defendant as to the controversy between himself and Stew

art, without any real or substantial interest therein, and 

that he had been joined collusively for the purpose of en

abling Stewart to sue Rosengren in another county than 

that in which he resided. The action was brought upon an 

alleged employment of plaintiff as an attorney at law by 
the "defendants and each of them." At the trial the jury 

were instructed that in order to hold Rosengren in Lan

caster county there must have been a joint employment by 
Rosengren and Anderson, or such an employment as to 

create an identity of obligation as to the two defendants 
and make them both liable upon the same contract. A 
verdict was returned for the defendants; and the instrue

tions just referred to are the chief ground of plaintiff's 
complaint in this court.  

It is contended that the court erred in the instructions 
in question, because, under the pleadings and evidence, 
there was enough to show a several undertaking by each 

defendant and a bona-fide separate controversy between 

each of them and the plaintiff, and that if each is an actual 

and bona-fide defendant, with an interest adverse to the 

plaintiff, no more is required. We are not able to assent 

to this proposition. If jurisdiction over residents of other 

counties may be obtained in actions upon contracts by 
the easy device of misjoinder of causes of action, the whole 

object and purpose of section 60, Code of Civil Procedure,

VOL. 66] SEPTEMBER TERM, 1902. 447



Stewart v. Rosengren.  

will be thwarted. It is well settled that in an action, 
within the purview of said section 60 in one county, 
against a defendant who has no real or bona-fide interest 

in the controversy between the plaintiff and a codefend

ant resident in another county, a summons can not be 
issued and served upon the latter in such other county, 
and he may avail himself of the want of jurisdiction over 

his person by timely plea thereof. Goldstein v. Fred Krug 

Brewing Co., 62 Nebr., 728, and cases cited; Miller v.  

Meeker, 54 Nebr., 452, 454. This rule is based upon the 

policy of said section 60, that defendants, except in cases 

specially provided for, should be sued in the county where 
they or some of them reside, and is intended to prevent 
evasion thereof by joining nominal defendants. But it is 
obvious that misjoinder of causes of action in order to get 
jurisdiction in a different county is fully as obnoxious to 

the policy of that section as joining nominal defendants.  
It will not do to say that the defendants should be left 
to allege misjoinder, in which case the plaintiff, having 
brought his defendant into court, would sever, and thus 
attain his object of evading the provisions of the Code.  
Such a course savors too much of fictitious proceedings by 
ac etiam and latitat for a modern court. Hence it was 
necessary for the plaintiff to show that both defendants 
were liable upon the contract on which he sued; for if An
derson was a nominal defendant as to the cause of action 
against Rosengren, without any real interest therein, the 
courts of Lancaster county could not try that cause of 
action on service in Saunders county merely because An
derson was joined as a defendant. In such a case, it is 
immaterial that there is a several and distinct bona-fide 
controversy between the plaintiff and the defendant resi
dent in the 'county, if the other defendant has no interest 
or liability therein and the resident defendant has no in
terest or liability in the controversy between the plaintiff 
and the defendant resident in the other county, since 
causes of action against different persons upon separate 
and distinct several contracts can not be joined in one

NEBRASKA REPORTS. [VOL. 66448



SEPTEMBER TERM, 1902.

Stewart v. Rosengren.  

action. The causes of action joined must affect all the 
_ rties to the action. Bliss, Code Pleading, sec. 117. The 

mere fact that two distinct and several contracts with 
two different persons are for the performance of the same 
service, will not bring the causes of action based thereon 
within this rule. Each is liable upon his own several con
tract, and bound by its terms, without regard to the other.  

But it is urged that the summons served upon Rosen
gren was not introduced in evidence, and that the record 
brought to this court does not show affirmatively that the 
facts were correctly set forth in the instructions of the 
trial court. The first of these contehtions is obviously 
without merit. A court will take judicial notice of its 
own record in the cause then before it, and the process and 
return by which it has acquired jurisdiction need not be 
put in evidence. St. Louis, Ft. S. & TV. R. Co.nv. lartin.  
29 Kan., 750; State v. Ulrich, 110 Mo., 350, 19 S. W. Rep., 
656; Searls v. Knapp, 5 S. Dak., 325, 58 N. W. Rep., 807.  
The other is based on a misapprehension of Bush v. Te
cumseh Nat. Bank, 64 Nebr., 451. We are not required 
to assume that service was had on all parties in Lancaster 
county because the process and return do not appear in the 
transcript. It is the duty of a plaintiff in error to bring 
to this court a sufficient transcript of the recor.d to show 
error affirmatively. If there is not enough upon the face 
of the transcript to make the judgment inconsistent with 
the record, the proceedings in error must fail. Here the 
instructions in question have a proper basis in the plead
ings, and there is nothing to show that the records of 
which the court took judicial notice did not sustain the de
fense pleaded. If the transcript shows a petition or an 
answer which, as it stands, would not sustain the judg
ment, and defendant in error relies on an amended plead
ing not contained or referred to therein, or if, in a case' 
like the one at bar, the record merely shows service in one 
county, and defendant in error relies on an amended re
turn, duly made, showing service elsewhere, not indicated 
in the record before us, he must bring the amended plead
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ing or return to this court by suggestion of diminution.  
We will not presume its existence nor its contents. Such 
cases would fall within the rule in Bush v. Tcamseh Nat.  
Bank, supra. On the other hand, where the judgment 
itself recites that it is rendered upon a pleading which 
might sustain it, and such pleading is not in the transcript.  
this court will enter judgment of affirmance. Calimclet r.  
Sichl, 54 Nebr., 97. The defendant in error is not bound 
to show that no error was committed, and, until a tran
script is presented which of itself causes the judgment to 
appear necessarily erroneous, he need not supply any de
'fects therein.  

The trial court instructed the jury that if Anderson was 
a merely nominal defendant to the action, joined as such 
to obtain jurisdiction over Rosengren, plaintiff could not 
recover against either. There was evidence that plaintiff 
had endeavored to procure Anderson to suffer judgment to 
be entered against him; had assured him that no substan
tial claim was made as to him and that nothing would I%( 
done to molest or collect anything from him; and had 
stated that the object of making him a party was to reach 
Rosengren in Lancaster county. It is in evidence, also, 
that Anderson is a man of no means or property, while his 
codefendant is responsible. If this was true, and there 
was no actual and bona-fide prosecution of the alleged 
separate and distinct cause of action against Anderson, 
the verdict for each defendant is proper, and we need not 
consider whether Anderson would be liable under different 
circumstances. Courts are instituted to try actual con
troversies, and have no time to waste on moot causes or 
fictitious proceedings.- Brewington v. Lowe, 1 Carter 
[Ind.], 21, .48 Am. Dec., 349;* Chicago & G. T. R. Co. v.  
W'ellmnw, 143 U. S., 339. The errors alleged need not be 
considered, since the defenses passed upon suffice to dis
pose of the case.  

It is recommended that the judgment be affirmed.  

BARNEs and OLDIHAM, CC., concur.  
* See note at end of case, page 352.-W. F. B.
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By the Court:- For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JESE 1R. SHRECK, TRUSTEE, v. DAVID HANLON Fir UX.  

FILED NOVEMBER 19, 1902. No. 12,255.  

Commissioner's opinion, Department No. 3.  

1. Bankrupt: TRUSTEE: STATUTE OF LIMITATIONS. Where a person 
has been declared a bankrupt under the act of congress 
approved July 1, 1898, the trustee appointed in that proceed
ing may maintain an action to set aside a conveyance nade 
by the bankrupt at any time within two years after the 
estate has been closed, provided the action was not barred 
by the laws of this state at the time the petition in bank
ruptcy was filed.  

2. Action to Set Aside a Conveyance. It is not always a defense, 
in an action to set aside a conveyance as fraudulent, that 
the grantor had property remaining after the conveyance was 
made sufficient to satisfy his creditors. If the conveyange was 
in fact fraudulent and made for the purpose of defrauding 
creditors, they may have it set aside on a showing to that 
effect, and the further showing that at the time of commenc
ing the action he had no property subject to execution out 
of which their claim could be made.  

ERROR from the district court for Clay county. Bill in 
equity by trustee in bankruptcy, in the nature of a, credi
tor's bill. Tried below before STUBS, J. The plaintiff 
was non-suited below, and brings error. Reversed.  

Thiomas H. Matters, J. L. E.pperson & Sons and L. E.  
Hager, for plaintiff in error.  

John C. Stevens, contra.  

DUFFIE, C.  

On the 20th day of May, 1895, Da\vid Hanlon conveyed 
to John W. Howard three quarter sections of land in Clay 
county, Nebraska, and on the same day Howard executed 
a conveyance of the same lands to Eliza E. Hanlon, the
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wife of David Hanlon. These two deeds were recorded 

May 21, 1895. On May 19, 1899, David Hanlon upon his 

own petition was declared a bankrupt by the district court 

of the United States, and on June 12, 1899, Jesse R.  

Shreck, the plaintiff in error, was appointed trustee of his 

estate. Claims were filed and allowed in the bankruptcy 

proceedings aggregating something like $750, all of which, 

as we understand, were incurred previous to the convey

ances above mentioned, and the only asset reported by the 

bankrupt was some Colorado land of the estimated value 

of $60. Upon an examination of the bankrupt, some ques

tion arose as to the bona-fide character of the conveyances 

above mentioned, and the referee in bankruptcy made an 

order directing the trustee to institute legal proceedings 

in the state court for the purpose of subjecting the real 

estate to the payment of the claims of the creditors, re

quiring, however, the creditors to give a sufficient bond to 

pay the costs of such proceedings in case of a failure of the 

action. Proceeding under this authority, the trustee com

menced this action to set aside the conveyance made by 

David Hanlon to John W. Howard, and from Howard to 

Mrs. Hanlon, alleging in his petition the bankruptcy pro

ceedings above referred to, and further reciting that the 

conveyances were without consideration and made with 

the fraudulent purpose and intent of placing the legal title 

to said real estate in the name of Mrs. Hanlon, and beyond 

the reach of the creditors of David Hanlon. A trial was 

had in the district court, and a decree entered dismissing 

the plaintiff's petition. A motion for a new trial being 

overruled, the case has been brought to this court on error.  

After the plaintiff had closed his testimony the court 

sustained a motion to dismiss the plaintiff's bill, and en

tered a decree for the defendants. It will thus be seen that 

the court acted wholly upon the evidence offered by the 

plaintiff in the action, and the principal question in the 

case is whether the evidence is sufficient to warrant the 

action of the trial court. On the oral argument, and in 

the brief of counsel for the defendants in error, it is in-
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sisted that the court was governed in its action by the fact 

that this case was not commenced for more than four years 

after the filing of the deeds which it is sought by this ac

tion to set aside and cancel, and by the further fact that 

the evidence of the plaintiff showed that David Hanlon 

was possessed of something like $2,000 in personal prop

erty from which the creditors might have made their 

claims after the conveyance had been made. It will be 

conceded that the filing of the deeds was notice to the 

creditors of the fraudulent character of the conveyances, 

if they were fraudulent in fact, and that the statute of 

limitations commenced to run from that date. The deeds 

were filed on the 21st of May, 1895, while this action was 

not commenced until more than four years from that date.  

It will be noticed, however, that David Hanlon was de

clared a bankrupt on the 19th of May, 1899, less than four 

years from the recording of the deeds attacked in this 

case; and from that date the right of the creditors to main

tain an action in their own name was gone, their only 

remedy being to pursue the method pointed out by the 

bankrupt law. From the time that Hanlon was declared 

a bankrupt, the statute of limitations was tolled as against 

the creditors pursuing their claims in that court. As the 

trustee alone could maintain an action to reach property 

fraudulently conveyed by the bankrupt, we are clearly of 

the opinion that the statute of limitations was not a defense 

available to the defendants, as by section 11 of the bank

ript act* the trustee has two years in which to commence 

the action. The evidence, while not conclusive, certainly 

supports the theory that the conveyances sought to be set 

aside were fraudulent, and if this was so, it is immaterial 

how much property Hanlon retained in his own possession.  

Where a conveyance is made to a wife or child, by one not 

in failing circumstances, the presumption is that it is made 

by way of advancement, and that no fraud was intended; 

and in such cases, if the grantor retains in his own name 

property sufficient to pay his debts, if the gift or advance

ment is not disproportioned to his means, the conveyance 

* U. S. Compiled Statutes, 1901, p. 3426.
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will be upheld. But where the conveyance is made for the 
purpose of defrauding creditors, as before stated, the fact 
that he still retains property sufficient to satisfy his cred
itors is no defense to an attack made upon the fraudulent 
deed. A conveyance made to defraud creditors can not 
in any manner affect their rights, and the property may 
be pursued and taken until it reaches the hands of some 
bona-fide purchaser.  

It is further urged by the defendants in error that the 
deeds attacked in this case recite a consideration of $3,000, 
and that as the plaintiff produced these deeds, he can not 
dispute the evidence which he has himself introduced, and 
is bound by the consideration named. This, it is urged, 
shows the good faith of the transaction, and that Mrs.  
Hanlon was a good-faith purchaser for value. We can 
not accede to this proposition. As between the parties to 
an instrument, the consideration, while not conclusive, 
can not be wholly disputed. In other words, as between 
the grantor and grantee in a deed reciting a considera
tion, it can not be shown that no consideration in fact 
passed. But as against a third person, no recital or state
ments of consideration, however specific, makes a case for 
the grantee. He can not establish the bona fides of his 
purchase as against a third party by evidence of his own 
making and by recitals which he himself has made in the 
deed. 2 Bigelow, Fraud, 533.  

While we do not wish to be understood as holding that 
the evidence is conclusive of the fraudulent character of 
the conveyances which it is sought to set aside, we think 
that the court proceeded upon a wrong theory, and there
fore recommend that the judgment be reversed and the 

Case remanded for another trial.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the case remanded 
for another trial.  

REVERSED AND REMANDED.
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HARRY WALES, APPELLEE, V. MARTHA W. WARREN ET AL., 
APPELLANTS.  

FILED NOVEMBER 19, 1902. No. 12,654.  

Commissioner's opinion, Department No. 3.  

1. City of the Second Class: CITY CouNcIL: TAXATION: EQUALIZATION: 
LEVY. Subdivision 7 of section 52 of the act entitled "An act 
for the organization, government and powers of cities of the 

second class having more than five thousand inhabitants," 

approved March 1, 1883, makes provision for the sitting of 

the city council as a board of equalization in the assessment and 

levy of special taxes for paving and other special improve
ments.  

2. Tax-Sale Certificates: PRIMA FACIE EVIDENCE. The tax-sale cer

tificate and receipts for taxes and special assessments are 

prima-facie evidence of the validity of the taxes which they 
represent. Ure v. Reichenbcrg, 63 Nebr., 899.  

3. Charter of City: STREET RAILWAY: PAVING. Where the charter 
of a city provides "that all street railway companies now 
existing, or hereafter organized therein, shall be required to 

pave or repave between, and to one foot beyond their outer 

rails, at their own cost," the city council has no authority to 

assess the adjoining lot owner with the cost of paving such 
part of the street.  

APPEAL from the district court for Otoe county. Fore
closure. Tried below before JESSEN, J. Decree for plain
tiffs. Defendants appeal. Affirmed.  

W. F. Moran and Edwin F. Warren, for appellants.  

John C. W7atson (Robert Ryan, of counsel), contra.  

DUFFIE, C.  

This appeal is from a decree entered in the district court 
for Otoe county, foreclosing a mortgage and also tax liens 
upon property covered by the mortgage and other prop
erty. The appellee presents only the question of the valid
ity of certain special taxes levied by Nebraska City for 
paving, curbing and guttering taxes. The principal point
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insisted on by the appellants is that the charter governing 
the city of Nebraska City contains no provision for a board 
of equalization to equalize assessments, and it is insisted 
that no valid tax can be assessed against the property of 
the taxpayer without giving him an opportunity to be 
heard before some equalizing board duly appointed by 
law. We do not care to discuss this question. The rule 
has undoubtedly been well established that the enforce
ment of a tax levy is a mode of depriving the citizen of 
his property; and where the assessment is not specific, and 
imposed upon all persons equally, as in case of a poll or 
occupation tax, it is necessary for its validity that the tax
payer have due notice of the assessment, and the oppor
tunity to be heard in opposition thereto, to the end that he 
may not, in violation of constitutional guarantees, be de
prived of his property without due process of law. In 
Gatch v. City of Des Moines, 63 Ia., 718, and County of 
Santa Clara v. Southera P. R. Co., 18 Fed. Rep., 385, this 
question has received exhaustive consideration, and leaves 
no doubt that on both principle and authority this is the 
only rule that can be sustained. Conceding this, we are 
unable, however, to agree with the appellants that the char
ter of Nebraska City does not provide a board for the 
equalization of taxes. Subdivision 7 of section 52, article 
2, chapter 14, of the Complied Statutes of 1899, makes ex
press provision for the sitting of the city council as a board 
of equalization, and the giving of four weeks' notice of such 
sitting. There is no specific allegation in the answer filed 
by the appellants that the city council failed to sit and 
equalize the tax, and to give the proper notice of such ac
tion. It is true that there are certain allegations in the 
answer, in the way of general statements, that "there was 
no proper or lawful session of the board of equalization, 
held as required by law, by the city council of the city of 
Nebraska City, to equalize the said levies and assessments 
of taxes for paving, curbing and guttering taxes alleged 
to be about to be levied, and which were thereafter 
attempted to be levied for said purposes upon said
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premises." But these allegations are mere legal con
clusions and not the statement of any fact casting any 
doubt on the validity of the tax. The tax-sale certificate 
and receipts for taxes and special assessments, are prima
facie evidence of the validity of the taxes which they rep

resent (Ure v. Reichenberg, 63 Nebr., 899) ; and this being 
so, the burden is on the party alleaing the invalidity of the 

tax to point out in his pleading and establish by his proof 
the facts making the tax illegal. We do not wish to be 
understood as holding that a pleading in the general terms 
of the one under discussion would be insufficient to sus
tain a decree supported by sufficient evidence, and to the 
introduction of which no objection was made by the oppos
ing party; but this is not the case under consideration.  
The evidence offered by the appellants falls far short of 
negativing the prima-facie case made in favor of the ap
pellee when he offered his certificate of sale and receipts 
for taxes paid..  

A further exception is taken to the levy of the tax in that 
it embraced the cost. of paving one-half the street upon 
which the property abutted. There is a street railway in 
front of the property, and the charter of the city provides 
"that all street railway companies now existing or here
after created, * * * shall be required to pave or re
pave between and to one (1) foot beyond their outer rails, 
* * * at their own cost."* Relating to this, it is suf
ficient to say that the court, by its decree, refused to allow 
a recovery for such portion of the tax as should have been 
paid by the street railway company. The appellants have 
suffered nothing from the action of the city council in this 
respect, the court having corrected the error complained of.  

Appellants also insist that there was a provision in the 
mortgage allowing the mortgagee to pay taxes which had 
become delinquent upon the property, and to add the 
amount thus paid to the sum secured by the mortgage.  
This being the contract between the parties, the appellants 
insist that appellee had no right to purchase at tax sale, 

* Compiled Statutes, 1899, ch. 14, art. 2, sec. 52, subdiv. 58.
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and thus burden the property unnecessarily. A careful 
examination of the mortgage fails to disclose any stipula
tion of the kind referred to, and a discussion of the ques
tion, therefore, becomes unnecessary. The defendants have 
appealed from that part of the decree refusing to allow 
them for such portion of the paving taxes as should, under 
the charter, have been paid by the railway company. It is 
insisted that the requirement of the charter as to special 
taxes against the street railway is a rule prescribed for 
the government of the city council, and that it does not 
purport to exonerate from liability the property of ad
jacent property owners for the paving of a strip bounded 
by a line a foot outside of and parallel to the rails. As we 
view the question, the legislature, by imposing the duty 
upon the railway company to pay this tax, exempted the 
property owner from that duty; and it being a special bur
den imposed by statute against the railway company, no 
authority existed in the city council to impose it upon the 
lot adjacent; nor can the court, in the face of the charter, 
do more than the city council could lawfully do.  

We recommend that the decree appealed from be in all 
things affirmed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is 

AFFIRMED.  

HARVEY B. ANDREWS ET AL., APPELLANTS, v. LILLIAN IR
RIGATION DISTRICT, APPELLEE.* 

FILED NOVEMBER 19, 1902. No. 11,548.  

Commissioner's opinion, Department No. 3.  

Equity: NON-IRRIGABLE LANDS: IRRIGATION DisTmIr. Equity will 
not interpose to separate non-irrigable lands from an irriga
tion district, in the absence of a showing that the plaintiffs 
have sought to avail themselves of the statutory procedure 
providing for effecting such separation.  

* Rehearing allowed. See opinion, p. 461, post.
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APPEAL from the district court for Custer county.  
Action in equity to cancel certain taxes imposed by defend
ant and to enjoin the imposition of further taxes. Heard 
below before SULLIVAN, J. Decree for defendant. Plain
tiffs appeal. Affirmed.  

John S. Kirkpatrick and George E. Hager, for appel
lants.  

Alpha Morgan and Charles L. Gutterson, contra.  

AMES, C.  

Section 1 of article 3 of chapter 93a of the Compiled 
Statutes,* enacts that "whenever a. majority of the resident 
freeholders owning lands in any district susceptible to 
one mode of irrigation from a common source and by the 
same system of works, desire to provide for the irrigation 
of the same, they may propose the organization of an irri
gation district under the provisions of this act." By see
tion 2 it is provided that a majority of such freeholders 
may present a petition to the county board for the forma
tion of such a district, and that the board may thereupon 
make such changes in the proposed boundaries of the dis
trict as they may find proper, and establish and define its 
boundaries, but that they shall not include therein any 
land which will not, in their judgment, be benefited by the 
irrigation system proposed to be included in such district.  
The petition in this action alleges the creation of the de
fendant as an irrigation district, and that it includes 
the lands of the plaintiffs, but it complains that such lands 
are not- only not susceptible of irrigation by or from 
the system established therein, but that they are low-lying 
swamp lands, requiring to be drained, and that they would 
be positively injured by the distribution of water upon 
them from the defendant's system of ditches. But they 
further assert that it would not be for the interest of the 

* Cobbey's Annotated Statutes. see. 6822.
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district, or of the majority of its freeholders or voters, 
or of the holders of bonds hitherto issued and sold by the 
district, to have the plaintiffs' lands excluded from the 

district, and that none of such persons will or would, if 

requested, consent to their being so excluded, and that 

the plaintiffs are therefore subjected to burdensome and 

oppressive taxation without benefit to them, and are rem

ediless except for the equitable intervention of the court.  

It is therefore prayed that taxes hitherto levied by the dis

trict upon their lands be adjudged a cloud upon their 

titles, and canceled and annulled, and that the future levy 

of such taxes be perpetually enjoined, and that said lands 

and every of them, be by the court adjudged to be no part 

of such district, and be perpetually excluded therefrom, 
and that the plaintiffs have such further and other relief 

as may be just and equitable. To this petition a general 

demurrer was sustained, and the plaintiffs not desiring to 

plead further, a judgment of dismissal and for costs was 

rendered, which the plaintiffs seek to have reviewed and 

reversed by appeal.  
We think that the judgment of the district court is 

right. Sections 46 to 53* of this act provide a procedure by 

which non-irrigable lands may, upon a petition by their 

owners to the district board, be withdrawn or excluded 

from the district. It is not alleged that this remedy has 

been applied for, but the plaintiffs complain apparently 

by way of excuse for not having made such an application, 
that on account of the presumed dispositions and interests 

of the freeholders and bondholders, such an attempt would 

probably be futile. But this is a conjecture merely, the 

accuracy of which can be tested only by experiment. If 

the effort should be made and should fail, some highly 

interesting questions would arise as to the constitutional 

right or legislative power of- taxing private property for 

the construction and maintenance of public improvements 

by which it is not only not benefited, but is demonstrably 

injured. We do not think that the rule that equity will 

* Cobbey's Annotated Statutes, secs. 6868-6875.

NEBRASKA REPORTS. [VOL. 66460



SEPTEMBER TERM, 1902.

Andrews v. Lillian Irrigation District.  

interpose, notwithstanding there is a remedy at law, in the 
cases in which the latter remedy is less comprehensive, 
adequate and complete than the former, is applicable to 
cases in which a special statutory procedure is provided 
for attaining the desired end. In the case at bar we think 
that if the equitable powers of the court can be invoked at 
al,-about which we express no opinion,-it can not be 
done until after the plaintiffs have demanded from the 
district board the right to have their lands set apart from 
the district, and their application has been defeated by 
refusal or neglect.  

It is recommended that the judgment of the district 
court be affirmed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court be 

AFFIRMED.  

The following opinion on rehearing was filed November 
5, 1903. Judgment below reversed: 

1. Irrigation District: BOUNDARIEs: ORDER OF COUNrY BOARD: COL

LATERAL PROCEEDING. An order of the county board establish
ing and defining the boundaries of an irrigation district in 
pursuance of the provisions of section 2, article 3, chapter 93a, 
Compiled Statutes (Annotated Statutes, sec. 6823), is conclusive, 
at least in a collateral proceeding, on the question whether 
the lands included therein will be benefited by irrigation by 
the system therein contemplated; aliter, on the question whether 
any of such lands can not, from some natural cause, be irrigated 
thereby.  

2. Detachment of Land from Irrigation District. After an irrigation 
district has been duly organized, the statutory procedure pre
scribed in said chapter for detaching lands, other than those 
which can not from some natural cause be irrigated, is ex
elusive.  

3. Allegation in Petition: DEMURRER: CONSTRUCTION. An allegation 
in a petition to the effect that lands are low, wet and swampy, 
totally unfit for irrigation, and require drainage of the water

VOL. 66] 461
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naturally standing thereon before the same can be farmed, is, 
as against a general demurrer, equivalent to an allegation that 
such lands, from some natural cause, can not be irrigated.  

4. Petition. Petition examined, and held to state a cause of action.  

5. Irrigation District: LAND: PURCHASE: CONDEMNATION. The board 
of directors of an irrigation district, may acquire by purchase 
or condemnation all lands necessary for the construction, use, 
maintenance, repair and improvement of its canals.  

HOLCOMB, J.  

This case is before us on rehearing. The former opinion 
is reported ante,. page 458.  

It appears from the petition that the defendant is an 
irrigation district, organized and acting uider the pro
visions of article 3, chapter 93a, Compiled Statutes (An
notated Statutes, sees. 6822-6886), relating to irrigation 
and that the plaintiffs are the owners of certain lands 
lying within its boundaries; that said lands, "are low, 
wet, swampy lands, lying near the river and totally unfit 
for irrigation, and each and all of said tracts, must have 
the water naturally standing thereon drained off by 
means of ditches before the same can be farmed, and said 
lands and each and every part thereof are so situated that 
it will be a great and irreparable damage and injury to the 
same, and to the several owners thereof, for the defendant 
to run water over across and upon the same or any part 
thereof, which defendant threatens, intends and is about 
to do, and will do unless restrained by process of this 
court"; that the defendant has caused taxes to be levied 
against the lands for irrigation purposes, which now stand 
of record as an apparent lien against the same, and as a 
cloud on the plaintiffs' title thereto; "that a large ma
jority of the electors of defendant irrigation district are 
opposed to letting the above described lands or any portion 
thereof to be set out of said irrigation district defendant, 
and would and will, if permitted so to do, vote against al
lowing said lands or any part thereof,being set out of said 
district and a large amount of the bonds of said district 
defendant, have been issued and some of them have been
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sold and are in the hands of innocent purchasers; that 
each and all of the holders of said bonds are opposed to 
allowing or permitting said lands or any part thereof to be 
set out of said district defendant, and none of the holders 
of said bonds will consent that said lands may be set out 
of said district and plaintiffs have no adequate remedy at 
law." The relief asked is that the lands be detached from 
said district; that the defendant be enjoined from levying 
taxes against them for irrigation purposes, from collecting 
those already levied, and from flowing water over said 
land. A demurrer to the petition was sustained and the 
suit dismissed. The plaintiffs appeal.  

By the former opinion the plaintiffs were denied any 
relief on the ground that sections 46 to 53 of article 3, 
chapter 93a, Compiled Statutes, 1903 (Annotated Statutes, 
sees. 6868, 6875), entitled "Water Rights and Irrigation," 
provide an exclusive method of procedure by which non
irrigable lands may be withdrawn or excluded from a dis
trict; that in no event, until a petition has been presented 
to an irrigation district board and acted upon in the 
manner provided by the act referred to, can parties con
plaining be heard in a court of equity for the purpose of 
having segregated from such irrigation district lands al
leged to be non-irrigable. The oonclusion we there reached 
was to the effect that all lands included within the boun
daries of the irrigation district, when once established, 
could be excluded or taken therefrom only by petition to 
the district board, after a vote upon the question, and with 
the consent of bond owners, where district irrigation 
bonds had been issued and disposed of. A further con
sideration of the question leads to the conclusion that as 
to non-irrigable lands lying within the boundaries of an 
irrigation district, the provisions of the sections referred 
to in the former opinion can have no application. Section 
2, article 3, chapter 93t, Compiled Statutes (Annotated 
Statutes, sec. 6823), provides for the filing of a petition 
for the organization of an irrigation district with the 
county board; for notice of a hearing thereon and for such
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hearing; for changes in the proposed boundaries; that no 
land shall be included therein that would not, in the opin
ion of the board, be benefited by irrigation therefrom; that 
upon a hearing of such petition, the board shall establish 
and define the boundaries of the proposed district; for 
notice of an election to determine whether such district 
shall be organized. Section 3 provides for the holding of 
such election, the canvass of the votes and the organiza
tion of the district by the county board, in case a majority 
of the votes cast are for its organization. Sections 4 to 8, 
inclusive, provide generally for the election of an assessor, 
treasurer and board of directors for such districts, and sec
tion 9 defines the general powers and duties of such officers.  
Section 13 authorizes the issuance of bonds by an irriga
tion district, and section 15 provides that such bonds and 
the interest thereon, shall be paid by revenue derived from 
an annual assessment on the real property of the district, 
which shall be and remain liable to be assessed for the 
payment of such bonds.  

We now come to the procedure prescribed by said chap
ter for detaching lands from an organized irrigation dis
trict. Section 47 (Annotated Statutes, sec. 6869) provides 
that the owner or owners in fee of one or more tracts of 
land, constituting a portion of any such district, may file 
with the board of directors of the district a petition, pray
ing that such tracts may be excluded from the district.  
Section 48 provides for the publication of notice of the 
filing of such petition, and section 49 for the hearing 
thereon. Sections 50 and 51 are as follows: 

"50. The board of directors, if they deem it not for the 
best interests of the district that the lands mentioned, in 
the petition, or some portion thereof, should be excluded 
from said district, shall order that said petition be denied; 
but if they deem it for the best interest of the district that 
the lands mentioned, in the petition, or some portion 
thereof, be excluded from the district, and if no person 
interested in the district show cause in writing why the 
said lands, or some portion thereof should not be excluded
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from the district or, if having shown cause, withdraws the 
same, and also, if there is* no outstanding bonds of the 
district, then the board may order the lands mentioned in 
the petition, or some defined portion thereof, be excluded 
from the district." 

"51. If there be outstanding bonds of the district, then 
the board may adopt a resolution to the effect that the 
board deems it to the best interest of the district that the 
lands mentioned in the petition, or some portion thereof, 
should be excluded from the district. The resolution shall 
describe such lands so that the bonudaries thereof can 
be readily traced. The holder [s] of such outstanding 
bonds may give their assent in writing to the effect that 
they severally consent that the board may make an order 
by which the lands mentioned in the resolution may be 
excluded from the district. The assent may be acknowl
edged by the several holders of such bonds in the. same 
manner and form as is required in case of a conveyance of 
land, and the acknowledgment shall have the same force 
and effect as evidence as an acknowledgment of such con
veyance. The assent must be filed with the board and must 
he recorded in the minutes of the board; and said minutes, 
or a certified copy thereof, shall be admissible in evidence 
with the same effect as the said assent; but if such assent 
be not filed, the board shall deny and dismiss said petition." 

Subsequent sections provide for the procedure in case 
the assent of the holders of the bonds is given and filed as 
provided in the section last above.  

From an examination of those portions of the act re
ferred to, we think it is clear that the question whether a 
particular tract of land will be benefited by a proposed 
system of irrigation, is exclusively for the county board 
establishing and defining the boundaries of such district 
in accordance with the provisions of section 2, involving a 
finding that the lands included within such boundaries 
will be benefited by the proposed system, and is conclusive 
on that point upon the owners of such lands, at least in a 

* So reads the stat-ute.-W. F. B.  
36
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collateral proceeding. Whether such order is judicial or 
imerelv administrative, is a question, the determination of 
which is not necessary to a decision in this case and should 
not be decided until squarely presented and fully argued.  
But whether judicial or administrative, after such order 
is made, all the debts and obligations of the district are 
incurred on the faith and credit of the district as thus 
organized, and thereafter, whether any portion of such 
lands shall be detached from the district, is made to de
pend, by the express provisions of the sections quoted, not 
upon the whim of the owner, nor upon whether they are 
benefited by irrigation, but, very properly, on whether it 
is for the best interest of the district, and upon the consent 
of those holding the obligations which are a charge upon 
its revenues. From the very nature of the remedy afforded 
by the act for detaching lands from an irrigation district, 
it is exclusive, because the courts can not control the dis
cretion given the directors of the district by section 50, 
nor ignore the provisions of section 51, which make the 
consent of the holders of the bonds of the district a condi
tion precedent to detaching such lands. It is clear, then, 
that the plaintiffs' petition fails to state a cause of action, 
unless the allegations bring their lands within the class 
upon which we shall now proceed to consider.  

Section 49 of said chapter provides that in no case shall 
land, which from some natural cause can not be irrigated, 
be held in any irrigation district, or taxed for irrigation 
purposes. Thus it will be seen that the act under consider
ation clearly distinguishes between land which would not 
be benefited by irrigation, and such as from some natural 
cause is non-irrigable. As already shown, whether a par
ticular tract of land will be benefited by a proposed system 
of irrigation, is a question which the legislature has con
fided to the county board. Whether a particular tract of 
land from some natural cause can not be irrigated, is a 
question which goes to the jurisdiction of the county board 
over such tract and may be raised at any time in a proper 
case, because section 49, sup ra,, expressly denies the juris-
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diction of the county board to include such land in an 
irrigation district, or to tax it for irrigation purposes.  
Should such land be included within the boundaries of an 
irrigation district, or taxed for irrigation purposes, it 
would be in violation of a plain provision of the statute.  
That being true, whether it should be held in such district, 
or taxed for irrigation purposes, does not depend on what 
is for the best interest of the district, nor on the consent of 
those holding bonds issued by the district, because the 
statute is mandatory that it should not be thus held and 
taxed. The statutory proceedings, therefore, to have lands 
detached, which make the' question whether they shall be 
detached, or not, dependent on what is for the best interest 
of the district, and upon the consent of the holders of the 
district bonds, do not apply. It necessarily follows that 
the former opinion, to the extent it holds that the statutory 
remedy for detaching lands from an irrigation district 
applies to non-irrigable lands, is erroneous, because, from 
the very nature of the remedy, it applies only to such as 
may be held in the district and taxed for irrigation pur
poses against the will of the owner.  

The petition of the plaintiffs in the case at bar, was 
demurred to on the ground that it failed to state facts suffi
cient to show that the plaintiffs were entitled to the relief 
prayed for. By the demurrer it was admitted that the 
lands sought to be detached are low, wet, swampy lands, 
totally unfit for irrigation and which require drainage of 
the water naturally standing thereon before they can be 
made fit or used for agricultural purposes. This, we think, 
for the purposes of the demurrer, is equivalent to alleging 
that the lands were non-irrigable; that from natural 
causes, they could not be irrigated by the proposed system 
of irrigation. Evidently the legislature meant to exclude 
from the irrigation district, and from taxation in support 
thereof, lands that were not susceptible of irrigation. If, 
because of the natural conformation of the surface, lands 
within the irrigation district lay so high as to render it 
iilpossible to conduct water thereon by means of irriga-
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tion ditches for the irrigation of the land, it would hardly 
be contended that such lands were not, within the meaning 
of the section of the statute to which 'attention has been 
directed, land "which can not from any natural cause be 
irrigated thereby," and therefore could not lawfully be 
held in such district, and taxed to support the system.  
Nor do we think it can be said of the petition in the case 

at bar, when the allegations are fairly construed in ruling 
upon its sufficiency when tested by a general demurrer, 
that the lands described therein are other than non-irri
gable lands, within the meaning of the proviso in said sec
tion 49 of the irrigation act.  

The plaintiffs also contend that they are entitled to an 
injunction restraining the defendant from flowing water 
over their lands. We do not think the allegations of the 

petition are sufficient to entitle them to such relief. Sec
tion 10 of said chapter provides that the board of directors 
of an irrigation district may acquire by purchase or con
demiination all lands and other property necessary for the 
construction, use, maintenance, repair and improvement 
of its canals, etc. The allegations of the petition are 
merely to the effect that the defendant district intends to 
flow water over or across the lands described. There is 
no allegation that it intends to do so unlawfully or wrong
fully; for aught that appears, it intends to do so lawfully, 
in pursuance of the statutory provision just noticed. This 
court can not indulge the presumption that one of the 
agencies of the state, organized for the purpose of dis
charging a governmental function, intends to commit a 
trespass.  

We therefore, from what has been said, reach the con
clusion that the petition states a cause of action, and that 
the former judgment of affirmance should be vacated and 
the judgment of the district court reversed and the cause 
remanded for further proceedings, which is accordingly 
done.  

REVERSED AND REMANDED.


