Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
09/05/2026 10:18 AM CDT

- REPORTS OF CASES

IN THR

£ COURT

OF

SUPRI

-

NHEBRASKA.

JANUARY TERM, 1902

VOLUME LXIV.

LEE HERDMAN,

OFFICIAL REPORTER.

LINCOLN, NEBR.:
STATE JOURNAL COMPANY, LAW PUBLISHERS
19084,



Entered according to act of Congress in the office of the Librarian of Congress,
A. D, 1903,
By Lie HERDMAN, REPORTER OF THE SUPREME COURT,
In behalf of the people of Nebraska.




SUPREME COURT OF NEBRASKA

DURING THE

PERIOD AND PREPARATION OF THIS REPORT.

CHIEF JUSTICE AND JUDGES.
dJ. §. SULLIV AN, CHIEF JUSTICE.

SILAS A. HOLCOMB,
SAMUEL H. SEDGWICK

COMMISSIONERS.

WILLIAM G. HASTINGS,

GEORGE A. DAY, DEeparTMENT No. 1.
JOHN S, KIRKPATRICK,

JOHN B. BARNES,
WILLIS D. OLDHAM, }DEPARTMENT No. 2,
ROSCOE POUND, :

} JUDGES.
Y

EDWARD R. DUFFIE,
JOHN H. AMES, - DepPARTMENT No. 3.
L L. ALBERT,

OFFICERS.

FRANK N. PROUT, ATTORNEY GENERAL.
NORRIS BROWN, DEPUTY ATTORNEY (ENERAL.

J.KE HERDMAN, REPORTER AND EX-OFFICIO CLERK AND
LIBRARIAN.

WILBUR F. BRYANT, DEpuTY REPORTER.
ELON W. NELSON, Deputy CLERK.
PAUL PIZEY, DepuTY LIBRARIAN.

HUGH G. PATTON,
HENRY M. LEAVITT,
NoTE.— Assistants—Attorney General, William B. Rose ; Reporter, Pauline Woos-

ter; Clerk, Clara Leese, Mary Fitzgerald; Librarian, Elizabeth Stevens, Mary Isabel
Howell. The deputy librarian and Miss Howell are editing the unofficial opinions,

1* (id)

} BAILIFFS.




DISTRICT COURTS OF NEBRASKA.

JUDGES.

Pirst District—

CHARLES B. LETTON...... teessesensestessetaeananan ees...Fairbury

JOHN 8. STULL ....cvvevenenes e eressansareentecannans ....Auburn
Second. District—

PAUL JESSEN 4oeuoenennnnrnioiensannsneanonaannnss Nebraska City
Third District—

ALBERT J. CORNISH. teeeucsesccvansassorasnsssesvesvosonssns Lincoln

LINCOLN FROST ...ceconesesesaasorovenns N Lincoln

EDWARD P. HOLMES........ feeeseseertecarser ittt Lincoln
Fourth District— )

JRVING F. BAXTER . ....0cuvvrneesunccrosscssasasoncscsessonss Omaha

CHARLES T. DICKINSON. . vtseececssesansessessoanancossoese Tekamah

LEE S. ESTELLE ..cveueceeasecsnocsossonsasesssa-sosvoscsasss Omaha

JACOB FAWCETT ...vvesne Geeentesictseanessas oo sases +..0maha

WILLIAM W. KEYSOR™ socvievvnrenoancnenens eesevercraianeae Omaha

Guy R. C. READf....... R Omaha

WILLARD W, SLABAUGH. .ceveesesrsassnsscs eeeerssescasanann Omaha
Fifth District—

BENJAMIN F,L GOOD......ccivvviniannen ceseas tesreascsesseans Wahoo

SAMUEL H. SORNBORGER .......covivvreirnnonaracssssses ... Wahoo
Sizth District—

JAMES A. GRIMISON .evecescrvscccens ceeresasrrenanns .. .Schuyler

CONRAD HOLLENBECK sseevsccrorccecs cesessnesnonan eeseee. . Fremont
Seventh District—

GEORGE W, STUBBS.ceueurereantorrsrtonntasccssscsssssanns Superior
Bighth District—

GUY T. GRAVES. .ivreurearinieanreossaraesasecssasssanes ...Pender

Ninth District—
FJAMES F. BOYD..vvvvioroueecooniesssacsssnsossssosarcccnsosss Neligh

# Has been succeeded by George A. Day.
tSucceeded Benjamin 8. Baker. an
v




DISTRICT COURTS OF NEBRASKA. v
Tenth District—
Ep L. ADAMS....... esses heesnraraens

Eleventh District—
JaMmES N. PATL®........ teseesussesienennn eeeeasserecenanen St. Paul
JOHN R. THOMPSON...cvivnveraceconsssssnnses Cereaeen Grand Island

Twelfth District—
HoMER M. SULLIVANT........... eeveesensrann weevss..Broken Bow

Thirteenth District—
HANSON M. GRIMES. cevvvrvrcreasonsssscsassnsnssssasssNOTth Platte

Fourteenth District—

GEORGE W. NORRISE. .eeeeerensrereerasarsacccsassensseeses . McCook
Fifteenth District—

JAMES J. HARRINGTON. «ovevversennssnones ecssensnaaees ee...O’Neill

WiILLiay# H. WESTOVER.......... tesaerines eeaane cemesnns Rushville

#*Succeeded Charles A. Munn. ,

1 Resigned February 3, 1903; resignation accepted February 4; Charles L. Gutter-
son appointed successor same date.

1 Elected to Congress from fitth district November 4, 1902, Resigned as judge
February 12, 1903; resignation accepted February 14; Robert C. Orr appointed suc-
cessor February 21.



PRACTICING ATTORNEYS.

ADMITTED SINCE THE PUBLICATION oF VoL. LXIIL

ABBOTT, WARREN D.
ALDEN, CLYDE J.
AMSPOKER, ALBERT R.
ANDERSON, ROSCOE.
ASTHALTER, HaroLD C.
BAKER, FERN SAMUEL.
BARNES, JoHX B., Jr.
BEEBE, HARVEY C.

BERGGREN, JOSEPH FREDERICK.

BEBRY, FREDERICK S.
BERRY, J. ROBERT.

BEvVINS, E. RUSSELL.
BIRKEN, WILLIAM J.

BrLAND, WILLIAM FRANKLIN.

BoSLAUGH, PAUL.
BREWSTER, CHARLES L.
BrowN, ALLAN, L.
BruckMAN, CHARLES E.
BURKE, ALLEN G.
BYRrUM, A. H.

CaIN, WiLLiam J.

Carp, LEE.

CAREY, PATRICK JAMES.
CARR, ToM BENTON.

CHASE, ALBERT LA MONT.

CorDEAL, JoHN F.
-€CRANE, HERBERT S.
Crawrorp, FRANK E.
CuscApEN, FRED A.
Davis, A. R.

DeVog, LEROY ALFRED.
DoBLER, GEORGE F.
DONOHUE, PATRICK J.
EveReTT, JouN P.
FARQUHAR, Rarra E.
FrrcH, DAVID A,
FLEMMING, BRUCE.
FosTER, FRED C.
FosTir, W. A,

(i)

FrANCE, GEORGE W,
GIBBONS, ALEX J.
GoopniNGg, ADDISON M.
GricsBY, Bruce H.
HAGELIN, FREDERICK A.
HERDMAN, WiLniam H.
Hewirr, THEODORE JOHN.
HoPEWELL, WALTER M.
JAMES, ARTHUR W.
JoHNSON, FRED G.
JoNas, STEPHEN P.
JonES, ELwoop S.
JouveNaT, D. L.
KUTCHER, CHARLES A.
LEpwiTH, JOHN JAMES.
LEMON, ORLANDO A.
LUNDBURG, EDWARD A,
McCARL, J. RAYMOND.
McCoy, W. S.
McDONNELL, WILLIAM.
McGrew, Ray V.
MoKmrre, Luoyp H.
McNisH, JESSE C.
MaJors, FraNk P.
MARTIN, RoBerT C.
MaxsoN, RoBerT L.
MAXWELL, ARTHUR H.
MEIER, WALTER FREDERICK.
MirLArD, R. J.

MoRrAN, ANDREW P.
MogrrisoN, THOMAS F.
Morrow, WILLIAM A,
MubgE, CLatrE R.
MULLEN, ApAM M.
MuLLINS, GEORGE M.
NELSON, JOEN A.
ParisH, FrRepERICK E.
PeTERSON, HANS PETER.
PETERSON, LEWIS.



PRACTICING ATTORNEYS. vii

PIN KERTON, Roy L.
Porrs, CHARLES W.
PRICHARD, G. A.
Prak, Frep E.
RaAINBOLT, WYNN M.
REEDER, PrENTISS E.
Ross, JamEes H.
Rorer, RarrH C.
RorH, SIbNEY RoSCOE.
RyanN, ALsert T.
SATHER, CHARLES ANTHOMNY.
SENNEB, GEORGE F.
SHANK, JAKE M.
SLONECKER, LESTER R.
Smiri, Epwarp C,
SMirH, SIDNEY W.
SNIDER, JOHN.
STENGLE, BARNEY M.
STorROH, ARTHUER M.
Sruart, GEORGE V.

Swain, BverertT M.
Tmp, AspaHAM L.
ToRGERSON OSuAR A.
‘WarppicH, WiLLIAM F.
‘WARREN, FREDERICK A.
WeeMs, Horace W.
‘White, ELBERT M.
‘Waire, Frep B.
WiLsur, Guy R.
WiLHITE, Roscoe L.
WiLLeY, C. B.
WwiLiams. Fay E.
WicLiams, W K.
WILLOUGHBY, F'RED M.
WILTSE, GEORGE W.
‘Woobs, RaLpH.
‘Woobs, Rurus
‘WORSLEY, ALBINUS A.
‘WoRrTMAN, CLIFTON SEYMOUR.
WrieHT, CULLEN N.

‘WeigHT, Erias A.



REPORTER’S NOTES.

The supreme court of Nebraska has repeatedly held the Carlisle
table admissible in evidence. King v. Bell, 13 Nebr., 409; City of
Lincoln v. Smith, 28 Nebr., 762; City of Friend v. Ingersoll, 39 Nebr.,
717.

While the present deputy reporter was at the head of the
insurance bureau, afterwards declared unconstitutional in State,
ex rel. Cornell, v. Poynter, 59 Nebr., 417, he issued a circular contain-
ing four expectancy tables. This circular was revised on a sugges-
tion of Hon. John J. McCarthy and verified with the assistance of
Miss Edith Long, instructor in mathematics in the Lincoln high
school. Its author now offers it editorially for the use of the bar.
These tables have been carefully compared by the editor with
the publications of Flitcraft, Meech and Scribner.

Expectancy of life is the length of time for which a persomn, at
a given age, may reasonably expect to survive. This estimation
is determined from careful observations made of births and deaths.
For example, out of a given number of births, a certain percentage
of persons born survive for ome year; a certain percentage for
iwo years, and so on, seriatim. By striking an average, the reason-
able expectancy of life for any given age is arrived at. When
expectancies thus found are tabulated, they constitute a life ex-
pectancy table. The whole system is based on Pascal’s Science of
Probabilities.

An authenticated and trustworthy life expectancy table is, in
a proper case, competent though mnot conclusive evidence. Such
a table is of value in many ways. For example, if a widow were
suing for damages under the Ames Law (Compiled Statutes, ch.
50), any person at fault for the loss of her husband, she would

" first prove his net earning capacity for one year. This, multiplied by
his expectancy of life in years, would be the prima-facie measure of
her pecuniary damages. For example, his age is 51 years; his expect-
ancy is 20.20 years; his earning capacity is $1,500 annually;
$1,500X20.20 equals $30,300. Thirty thousand three hundred dollars,
at its present worth—$18,454.04—might be the measure of ome
element of her damages.

The use of life expectancy tables by insurance men is for the
purpose of an equitable adjustment of premiums. The intention
is to require every man to pay th¢ same sum for the same amount

(viii)



REPORTER’S NOTES. ix

of insurance. If the sum which he is to pay is divided by the
number of years of his life expectancy, the quotient will be the
amount of his yearly premium. For example, it is the purpose
of the insurance company to collect $600 for $1,000 of insurance;
A is 34 years old; his life expectancy is 32.50 years; $600 divided
by 32.50 equals $18.46. B is 39 years old; his life expectancy is
28.90 years; $600 divided by 28.90 equals $20.76. So B has mo
advantage over A in deferring his insurance for five years. This is
what is meant by the equitable adjustment of premiums.

These tables are of commercial use to determine the value of a
life estate, and might be used by appraisers at a judicial sale.

The Northampton table was deduced by Doctor Richard Price
from the burial registers (1735 to 1780) of All Saints’ Church, North-
armapton. This was practically displaced by the Carlisle table.

The Carlisle table was named from the municipal parish of Car-
lisle in England, and was prepared by Mr. Joshua Milne, an English
actuary, from materials furnished by Doctor John Heysham, a
physician of Carlisle, who for nine years (1779 to 1787) kept careful
records of births and deaths in the parishes of St. Mary and St.
Cuthbert, in the county of Cumberland.

Tn America, the Carlisle table has been superseded by the Amer-
jcan and Actuaries’, for it appears that since the formulation of
the Carlisle table, antiseptic surgery, quarantine, and an improved
pharmacopeia have increased the average length of human life.

There are two or three fractional variations between the figures
of different actuaries; and, in such cases, I have selected the figures
most consistent with a regularly graduated scale. None of these
variations exceed 10 per cent. of one year.
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x
EXPECTANCY OF LIFE FROM 10 TO 95 YEARS.

Age | Actuaries’ | American | Garlisle | 00 || Aol Actuaris® | American | Gariiate | Borth
10 4838 | 4872 | 4882 | 80.78 |/55| 16.86 | 17.40 | 17.68 | 15.58
11| 4768 | 4808 | 4s04 | 3014 ||56] 1622 | 1672 | 16.89 | 15.10
12| 4701 | 4745 | 47.27 | 8849 |i57] 1559 | 1605 | 1621 | 1463
13| 4633 | 4680 | 4651 | 87.83 | 58] 14.97 | 1539 | 1555 | 1415
14| 4564 | 4616 | 45.75 | 37.17 || 59| 14.37 | 1474 | 1492 | 1368
15| 4496 | 4550 | 45.00 | 3651 ||60) 13.77 | 1410 | 1434 | 1321
16 | 44.27 | 44385 | 4497 | 3585 | 61| 13.18 | 1347 | 1382 | 1275
17 | 4358 | 4419 | 4357 | 3520 |(62| 12.61 | 1286 | 1331 | 1228
18| 42.88 | 4353 | 42587 | 3458 |63 12.05 | 1226 | 12581 | 11.81
19 4219 | 4287 | 4217 | 33.99 |j64! 1151 | 1167 | 12:30 | 1135
20 | 4149 | 4220 | 4146 | 3343 lles5| 1097 | 1110 | 1170 | 10.88
21| 4079 | 4153 | 40.75 | 8290 66| 1046 | 1054 | 1127 | 10.42
22 | 40.00 | 40.85 | 40.04 | 3239 {67 9.96 ; 10.00, | 1075 | 9.96
23| 39.39 | 4017 | 89.31 | 8188 68| 9.47 | 947 | 1023 | 9.50
24( 3868 | 39.40 | 3859 | 8136 (69| ©9.00 | 897 | 970 | 9.0
2 ( 37.98 | 3881 | 37.86 | 80.85 ||70| 854 | 848 | 018 | 8.0
26| 87.27 | 3812 | 3714 | 3033 [l71{ 810 | 800 | 865 | 817
27| 3656 | 37.43 | 3641 | 2982 72| 7.67 | 755 | 818 | 7w
281 8586 | 3673 | 3569 | 20930 (78| 7.26 | 711 | 772 | 733
20 85.15 | 36.08 | 35.00 | 28.79 (74| 6.86 | 668 | 733 | 42
30| 3443 | 3533 | 8434 | 9827 |75 648 | 627 | 7.00 | 654
31| 3372 [ 3463 | 3368 | 27.76 |l76| 611 | 588 | 669 | 618
32 33.01 | 3392 | 33.03 | 27.24 ||77| 576 | 549 | 640 | 5.88
33| 3230 | 3321 | 32.36 | 2672 /78| 542 | 511 | 612 | b.d8
84| 31.58 | 3250 | 3L6s | 26.20 |70 500 | 474 | 580 | &1
85| 30.87 | 3178 | 31.00 | 2568 [[80| 478 | 439 | 851 | 475
36| 80.15 | 31.07 | 30.32 | 2516 ||81| 448 | 405 | 521 | 441
87| 2044 | 3035 | 2064 | 2464 |lso} 418 | 371 | 493 | 409
38| 2872 | 2962 | 2808 | 2412 |f83| 390 | 339 | 465 | 380
89| 28.00 | 28.90 | 28.28 | 23.60 |[84] 3.63 | 3.08 | 430 | 3.58
40| 27.28 | 2818 | 27.61 | 23.08 (85| 336 | =277 | 412 | 337
41| 2656 | 2745 | 26.97 | 2256 [l86| 310 | 247 | 390 | 319
421 2584 | 2672 | 2634 | 2204 w7] 284 | 218 | 37 | 30
43| 2512 | 26.00 | 2571 | 2154 |lss| 259 | 191 | 359 | 286
44| 2440 | 2527 [ 25.00 | 2103 (89| 2.35 | 166 | 347 | 268
45| 2360 | 2454 | 2446 | 2052 {e0| 211 | 142 | 328 | 241
46 | 2207 | 2881 | 2382 | 2002 ||91| 189 | 119 | 326 | 209
47 | 2227 | 238.08 | 23.17 | 1051 ||e2| le7 98 | 337 | L5
48 2156 | 2238 | 2250 | 19.00 [[93| 147 80 | 348 | 137
49| 2087 | 21.68 | 2081 | 1849 |lg4| 128 84 | 353 | 108
5| 2018 | 2091 | 2111 | 17.99 ({e5] 112 50 | 353 5
51| 1950 | 2020 | 2030 | 17.50

52| 1882 | 1949 | 1968 | 17.02

53| 1816 | 1879 | 18.97 | 16.54 .

54| 17.50 | 18.09 | 1828 | 16.06

Attest:

WIitBUR F. BRYANT.
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Digest of Nebraska Cases Overrnled, Modified, Distin-
guished, Negatived and To Be Compared.

NoTE.—The insertion in the following list of a case from another
state would necessitate a change in the foregoing title; hence this
note. An act of the legislature of Ohio, adopted in 1835, provided
“That if any person shall purposely, and of deliberate and premedi-
tated malice, or in the perpetration,* or attempt to perpetrate any
rape, arson,.robbery or burglary, or by administering poison, or
causing the same to be dome, kill another; every such person shall
be deemed guilty of murder, in the first degree,” etc. In 1857 the
supreme court of the'state construed that statute, holding the adverb
“purposely,” as a modifier of the verb “kill,” to apply to every inter-
vening clause; opinion by Bartley, C. J., Kobbins v. State, 8 Ohio St.,
181, 175. The effect was to make intent a necessary ingredient of mur-
der in both degrees.t In 1873 the Ohio law became ours by adoption.
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court
held that our legislature, in adopting the Ohio law, did not adopt
the comnstruction of her court, but that such decision stood—on a
par with any decision of our own court—subject to revision; and
they then and there overruled it; opinion by Post, C. J., Morgan v.
State, 51 Nebr., 672,1 overruling Franklin v. Kelly, 2 Nebr., 79, 104, par.

*A gross syntactical error; it has been corrected in Ohio and
Indiana.—W. F. B.

It might be a question as to how wmany dicte are in Judge Bart-
ley’s opinion. Most of his reasoning appears to be logically essen-
tial to the conclusion reached. The question involved was the same
as in Bechtelheimer v. State, cited in a following note.

In the statute as quoted by Chief Justice Bartley in Robbins v.
State, supra, 8 Ohio State, p. 131, a comma follows the word “pur-
posely.” The learned chief justice, in commenting on the secfion
quoted, probably alludes to this comma when he speaks—on page
175—of the “authoritative punctuation of the statute.” 'The orig-
inal act, approved March 7, 1835, had no such comma. 'The afore-
said comma was inserted by Joseph Rockwell Swan in his compila-
tion of 1841.—W. F. B.

iThe enactment of a law in terms similar to the provisions of the-
statute of a foreign country, does not involve the adoption of the
construction which the courts of that country may have given the
statute. Hemphill, C. J., Snnddy r. Cage, 5 Tex.. 106; but see vigorous
dissent by Wheeler. J.—W. F. T3
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