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REPORTER’S - NOTES.

885~ If any subsequent edition of these reports is ever issued, as,
doubtless, there will be, the future editor’s attention is hereby
celled to errors in the 61st volume which escaped notice: On page
xvii, In Memoriam—Samuel Maxwell, remarks of Wilbur F. Bryant,
fifth line from bottom of page, tenth word of line, put “eleven” in
place of “seven,” and strike out words “rehearing allowed” in margin
of page 454.

A table of statutes and constitutional provisions cited and con-
strued can be found on pages Ixxvii to Ixxxiii.

Attention is called to foot-notes in this volume. Thanks are due
Prof. Walter Wheeler Cook, of the State University, for valuable
suggestions. Joseph E. Cobbey, the learned and distinguished legal
writer, first suggested to the editor the idea of foot-notes. With the
help of his assistant, the editor prepared the note in the 59th vol- -
ume. The seeming approval of the bar has encouraged him to con-
tinue the work.

In regard to the digest of cases overruled, modified and compared,
which list will be found on pages liii to lxxvi, some explanations
are here offered. The former editor, William B. Rose, at the sugges-
tion of the court, prepared a list of cases, which, in his judgment, had
been overruled. This list commences with the 37th volume. No one
can vie with the present writer in appreciation of the magnitude and
importance of the task. At a suggestion coming from the court, a
classification of these cases was begun. In the preparation of this
classification, the digest suggested itself. The classification or digest
first appears in the 62d volume. In the criticism of this work, it
should not escape the attention of the critic that facte and not dicta
—what the court does and not what it says in the doing—determines
whether or not a former opinion has been overruled by the present
case. The best definition of obditer dicte, which is at hand, may be
found in note 1 on page 198 of volume I of Life and Writings of
Benjamin Robbins Curtis:

“The expression, by judges, of opinions that are not called for by
the record, or which can not be expressed consistently with the
views that they take of the technical attitude of the case before
them, in respect to some principal question.”

The Dred Scott Case and the Insular Cases are distinguished ex- -
amples of obiter dicta. Scott v. Sandford, 19 How. [U. 8.1, 393; De Lima
v. Bidwell, 182 U. 8., 1; Downes v. Bidwell, 182 U. S., 244. These decis-
ions have been discussed in a spirit of partisan bias oftener than
with an eye single to the discovery of the truth. In the first case
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vii : REPORTER’S NOTES.

cited, Taney, C. J., who was supposed to have delivered the majority
opinion, although but one of his associates fully agreed with him,
reasoned that Scott, because of his race and pedigree, could not be
a citizen. If this were true, the court below had no jurisdiction.
But the learned chief justice ignored the jurisdictional question
and passed upon the merits. This opinion upon the merits could not
be “expressed consistently with the views” of a majority of the
court—including the chief justice—on the question of jurisdic-
tion. Hence the opinion is dicte sine cera. In the Insular Cases, seven
of the nine judges agreed that the Bill of Rights—the first ten
amendments to the constitution of the United States—went into
the insular possessions proprio vigere. But, as this opinion was “not
called for by the record,” these expressions of the judges are pure
dicta. Illustrations have been chosen from outside the reports of
our own court, because such discussion by an editor is wltre pro-
vinciam. No court can do justice to itself without uttering much
that must pass for obiter dicte. As long as human minds are dif-
ferently constituted, no two logicians will arrive at the same goal
by the same route. ‘One learned in the law, in conversation with
the present writer, pointed to the edicta of the Roman praetors as
models of conciseness and contrasted them with the opinions of
modern courts to the disparagement of the latter. But the critic
had forgotten that the ancient prator’s edictum has, in its nature, no
more resemblance to the opinion of a modern judge than a mathe-
matical definition has to the solution of a problem. The edictum
was a rule of court, by which the prator announced that he would
be governed during the term of his office. The task of a modern
judge may be stated as follows: Given, a certain state of facts +
certain ascertained principles of law = the decision rendered. The
buttressing of this decision as a precedent against a different state
of facts often requires dicta. The citing of these dicla as over-
ruling facta or dicta in another case, is manifest injustice. What
has been heretofore announced is here repeated: Cases containing
dicte in apparent conflict, where the facte are not antagonistic, will
not be placed in the family of overruled cases. If the court has
distinguished them, they will be placed, after this volume, in the list
of distinguished cases; otherwise they will be placed in the list to
be compared. Obiter dicta are not peculiar to courts. The historic
Hayne-Webster debate of 1830 grew out of the Foote resolution with
reference to the sale of public lands and the discontinuance of the
office of surveyor general.

The arrangement of the alphabetical order indexes and tables is
not appreciated by those unfamiliar with the work. Some uniform
rule is mandatory. Hence it has been decided, with this report, to
adopt the method of the Century Dictionary of Names, viz.: A com-
pound term, as Farmers and Merchants’ Bank of Bloomfield, is to
be treated as one word for the purposes of indexing and tabulation.
To make this plain, several words and compound terms from the
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Century Dictionary here follow in the order in which they appear in
the first column of page 130 of that valuable work: Battle, Battle
above the Clouds, Battle at Sea, Battle Bridge, Battle Creek, Battle
Hill, Battle Monument, Battle of Alcazar, Battle of Amazons, Battle
of Dorking, Battle of the Baltic, Battle of the Books, Battle of the
Frogs and Mice, Battle of the Giants. But the Century Dictionary
does not always follow its own rule.

Every first-class publisher expects the editor of a book to adopt
some uniformity of spelling and punctuation. The reason for this
rule needs no explanation. Except as otherwise announced, Goold
Brown’s Grammar of Grammars is the standard for punctuation;
the Standard Dictionary for spelling.

The explanation of other matters will be reserved for a subsequent
volume,

ERRATUM.—At page 730, end of line 9, for 14 read 15.
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Digest of _Nebréska Cases Overruled, Modified,
Negatived and To Be Compared.

NorE.—The insertion in the following list of a case from another
state would necessitate a change in the foregoing title; hence this
note. An act of the legislature of Ohio, adopted in 1835, provided
“That if any person shall purposely, and of deliberate and premedi-
tated malice, or in the perpetration, or attempt to perpetrate any
rape, arson, robbery or burglary, or by -administering poison, or
causing the same to be done, kill another; every such person shall
be deemed guilty of murder, in the first degree,” etc. In 1857 the
supreme court of the state construed that sta’1te, holding the.adverb
“purposely,” as a modifier of the verb “kill,” to apply to every inter-
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St.,
175. The effect was to make intent a necessary ingredient of murder
in both degrees. In 1875 the Ohio law became ours by adoption.
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court
held that our legislature, in adopting the Ohio law, did not adopt
the construction of her court, but that such decision stood—on a
par with any decision of our own court—subject to revision; and
they then and there overruled it; opinion by Post, C. J., Morgen v.
State, 51 Nebr., 672, overruling Franklin v. Kelly, 2 Nebr., 79, 104,
paragraph 3 in Hallenbeck v. Hahn, 2 Nebr., 377, O’Dea v. Washington
County, 3 Nebr., 118, Bohanan v. State, 18 Nebr., 57, 73, 74, Parks v.
State, 20 Nebr., 515, 518, Cofficld v. State, 44 Nebr., 417, 423, and Forrester
v. Kearncy Nat. Bank, 49 Nebr., 655, 663,* and it is a mistake to say,
as has been said, that these decisions are modified by Nebraska
Building & Loan Ass’n v. Marshall, 51 Nebr., 534, 538. Morgan v. Stale
is upheld in Rhea v. State, 63 Nebr., 461, 477, opinion by Howrcoxs, J.
The Ohio decision is mentioned with disapproval in a dictum by the
Oregon supreme court; opinion by Kelly, C. J., State v. Brown, 7 Ore.;
186, 197.—REPORTER.

*The principle of these cases is recognized tacitly by Norvar, C. J.,
in State v. Poynter, 59 Nebr., 417, 430 ’
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liv CASES OVERRULED, ETC.

EXPRESSLY PARTIALLY OVERRULED.

Adams v. Nebraska City Nat. Bank, 4 Nebr., 370.
Chattel mortgage. Title to property passes to mortgagees.
Musser v. King, 40 Nebr., 892.

Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp
v. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771.
Murray v. Loushman, 47 Nebr., 256.
Strahle v. First Nat. Bank of Stanton, 47 Nebr,,
319.
Title to property remains in mortgagor.

Alter v. Bank of Stockham, 51 Nebr., 797.
Alter v. Bank of Stockham, 53 Nebr., 223.

Fraud. Conversion.

Aultman v. Obermeyer, 6 Nebr., 260.
Lipscomb v. Lyon, 19 Nebr,, 511.
Woodruft v. White, 25 Nebr., 745.
Stevens v. Carson, 30 Nebr., 544, 551.
Good faith of transaction between husband and wife.

Bankers’ Life Ins. Co. v. Robbins, 53 Nebr.,
Section 8, chapter 16, Complled Statutes does mnot apply to
domestic insurance companies.
Bankers’ Life Ins. Co. v. Robbins, 55 Nebr., 117.
Section 8, chapter 16, does app]y to domestic insurance com-
panies.

Bollman v. Lucas, 22 Nebr., 796.
Sunday Creek Coal Co. v. Burnham, 52 Nebr., 364.

Fraudulent conveyance. Guilty knowledge of purchaser.

Brooks v. Dutcher, 22 Nebr., 644.
City of Omaha v. Richards, 49 Nebr., 244.

A general and a specific exception to instructions.

Carkins v. Anderson, 21 Nebr., 364,
Anderson v. Carkins, 135 U. 8., 483.
Robinson v. Jones, 31 Nebr., 20.
Homestead. Prior contract to convey after having acquired
title. Estoppel. . .

Cheney v. Harding, 21 Nebr., 68.
Rowe v. Griffiths, §7 Nebr., 488.

Failure to file affidavit before service by publication.

Courcamp v. Weber, 39 Nebr., 533.
Dorsey v. Conrad, 49 Nebr., 443.

Alteration of instruments. Presumption.



CASES OVERRULED, ETC. lv

Crook v. Vandevoort, 13 Nebr., 505.
Mattis v. Boggs, 19 Nebr., 698.
Latter case reaffirmed in Kirk v. Bowling, 20 Nebr., 260.
Johnson v, Hardy, 43 Nebr., 368.
Ejectment by tenant in common.

Curten v. Atkinson, 29 Nebr., 612.
Curtin v. Atkinson, 36 Nebr., 110.
Parties to error proceeding in supreme court.

Darst v. Levy, 40 Nebr., 593.
McCord v. Bowen, 51 Nebr., 247, 251.
Attachment. Chattel mortgage. Rights of mortgagor.

Drexel v. Richards, 48 Nebr., 732.
Drexel v. Richards, 50 Nebr., 509.
Mechamc s lien. Description of real estate.

First Nat. Bank of Chadron v. Engelbercht, 57 Nebr., 270.
First Nat. Bank of Chadron v. Engelbercht, 58
Nebr., 639, 640.

Mortgage foreclosure.

First Nat. Bank of Omaha v. Goodman, 55 Nebr., 409.

First Nat. Bank of Omaha v. Goodman, 55 Nebr.,
418,

Liability of wife as surety for husband.

Gee Wo v. State, 36 Nebr., 241,
O’Connor v. State, 46 Nebr., 157, 158.
Negative averment in criminal information.
Geisle> v. Brown, 6 Nebr 254. '
World Publishing Co. v. Mul]en, 43 Nebr., 126,

Language libelous per se.

Henry v. Vliet, 33 Nebr., 130.
Henry v. Vliet, 36 Nebr., 138,
Precedent debt as consideration for chattel mortgage.

Hoadley v. Stephens, 4 Nebr., 431.

Omaha Real Estate & Trust Co. v. Kragscow, 47
Nebr., 592.

Acknowledgment of a deed in another state before a commis-
sioner for this state.

Hollenbeck v. Tarkington, 14 Nebr., 430.
(Phenix Ins. Co. v. Swantkowski, 31 Nebr., 245.)
Sharp v. Brown, 34 Nebr., 406.
Limitation of proceeding in error.



Ivi CASES OVERRULED, ETC.

Johnson v. First Nat. Bank of Plum Creek, 28 Nebr., 792.
Dorsey v. Conrad, 49 Nebr., 443, 444.
Alteration of negotiable instrument.

Kittle v. De Lamater, 3 Nebr., 325, 332.
Smith v. Columbus State Bank, 9 Nebr., 31.
Promissory note. Illegal consideration. Innocent purchaser.

La Flume v. Jones, 5 Nebr., 256.
Burkett v. Clark, 46 Nebr., 466, 468, 475.
Judicial sale. Redemption. Deposit.

Lancaster County Bank v. Horn, 34 Nebr., 742.
Sager v. Summers, 49 Nebr., 459.
Voluntary assignment.

.ee v. Hastings, 13 Nebr., 508.
Sureties on replevin bond are not liable in a case in whlch a
return of the property can be had.
Ulrich v. McConaughey, 63 Nebr., 10, 13.

“We think, in the light of the opinion in that case [Shelby v.
McQuillan, 59 Nebr., 158], Lee v. Hastings should not be followed.”

Lewis v. Mills, 47 Nebr., 910.
Barker v. Wheeler, 60 Nebr., 470, 471.
Res adjudicata. Judgment upon officer’s bond.

McCord v. Krause, 36 Nebr., 764.
McCord v. Bowen, 51 Nebr., 247, 251,
Attachment. Chattel mortgage.

MecCord v. Weil, 29 Nebr., 682.
McCord v. Weil, 33 Nebr., 868, 869.

Latter case reaffirmed in Seeds Dry-Plate Co. v. Heyn Photo-
Supply Co., 57 Nebr., 214, 217.
Review of order a,ppomtlng receiver in advance of main case.

Magmneau v. City of Fremont, 30 Nebr., 844,
State v. Boyd, 63 Nebr., 829.
Rosenbloom v. State, 64 Nebr., 342.
See Templeton v. City of Tekamah, infra.

Manly v. Downing, 15 Nebr., 637.
Green v. Sanford, 34 Nebr., 363.
Limitation of foreciosure of mechanic’s lien.

Marvin v. Weider, 31 Nebr., 774.
Perry v. Baker, 61 Nebr., 841, 845.
Law of the case as a rule in district court.



CASES OVERRULED, ETC. Tvii

O’Dea v. Washington County, 3 Nebr., 118.
See note at the head of this digest of cases. .

Omaha Consolidated Vinegar Co. v. Burns, 44 Nebr., 21.
Omaha Consolidated Vinegar Co. v. Burns, 49
Nebr., 229,

Mechanic’s lien for sinking well.

.

Omaha & R. V. R. Co. v. Wright, 47 Nebr., 886.
Omaha & R. V. R. Co. v. Wright, 49 Nebr., 456,
457,

Pleading negligence.

Osbprne v. Canfield, 33 Nebr., 330.
Moline v. Curtis, 38 Nebr., 520, 534.
Bill of exceptions on review of attachment proceeding in county
court.

Pacific Express Co. v. Cornell, 59 Nebr., 364.
) Nebraska Telephone Co. v. Cornell, 59 Nebr., 737.
Maximum rate law.

chhards v. State, 22 Nebr., 145.
Horbach v. City of Omaha, 49 Nebr., 851,

Latter case reaffirmed m'Ma.thews v. Mulford, 53 Nebr., 252,
253.
Extension of time for filing bill of exceptions.

Richardson v. Campbell, 34 Nebr., 181.
Havemeyer v. Paul, 45 Nebr., 373, 374.

Latter decision reaffirmed in Omaha Loan & Trust Co. v. Han-
son, 46 Nebr., 870, and in Connecticut Mutual Life Ins. Co.v. West-
erhoff, 58 Nebr., 379, 383.

Contract rate of interest after maturity.

Russel v. Rosenbaum, 24 Nebr., 769.
Aultman v. Martin, 49 Nebr., 103.
Separate assignments of error in the giving of instructions.

Schields v. Horbach, 40 Nebr., 103.
State v. Scott, 53 Nebr., 571, 572.
Amendment of bill of exceptions. Time to present for allow-
ance. Notice.

Scott v. Flowers, 60 Nebr., 675.
Scott v. Flowers, 61 Nebr., 620.

State industrial school. Constitutionality of statute. Consti-
tutional portion stands notwithstanding the defect.



Tviii CASES OVERRULED, ETC.

Search v. Miller, 9 Nebr., 26.

ln the trial of an action in replevin, the jury should be in-
structed as to which party has possession of the property at
the time of the trial. Tf a verdict is silent as to the right of prop-
erty and the right of possession, and as to the value thereof,
according to the finding, no judgment can be rendered for any
amount whatever.

Ulrich v. McConaughey, 63 Nebr., 10.

If the nature of a defendant’s interest is not in issue and his
right of possession is equal in value to the ownership, the silence -
of the verdict as to these questions is not prejudicial error.

State v. Green, 27 Nebr., 64.
State v. Boyd, 63 Nebr., 829.
Rosenbloom v. State, 64 Nebr., 342.
See Templeton v. City of Tekamah, infra.

State v. Sioux City & P. R. Co., 7 Nebr., 357.
Foree v. Stubbs, 41 Nebr., 271.

Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 118.
Right to maintain action to quiet title defined.

Strader v. White, 2 Nebr., 348.
Gibson v. Smith, 31 Nebr., 354.

Waggoner v. First Nat. Bank of Creighton, 43 '
Nebr., 84, 94, 95,

Liability for partnership debts.

Stutzner v. Printz, 43 Nebr., 306.
. Herman v. Hayes, 58 Nebr., 54.
Discharge of attachment after judgment.

Templeton v. City of Tekamah, 32 Nebr., 542,

A provision of a municipal ordinance, which imposes a license-
tax as a condition precedent to entering upon a certain occupa-
tion, that punishes an offender against the provision with fine
and imprisonment is unconstitutional and void.

State v. Boyd, 63 Nebr., 829.
Rosenbloom v. State, 64 Nebr., 342.

The provision of section 154 of the general revenue law author-
izing fine and imprisonment as a means of enforcing a license-
tax is constitutional and valid.

Thomas v. Markmann, 43 Nebr., 823.
Barker v. Wheeler, 60 Nebr., 470, 471.

Judgment of court having jurisdiction against an officer does
not conclude his bondsmen, but is only prima-facie evidence.

Walker v. Turner, 27 Nebr., 103.
City of Omaha v. Richards, 49 Nebr.. 244, 245.
Specific exesptions to instructions.



CASES OVERRULED, ETC. lix

Weaver v. Cressman, 21 Nebr., 675.
Anheuser-Busch Brewing Ass'n v. Hier, 52 Nebr,,
424.
Funds in hands of clerk of district court not subject to garnish-
ment. Action in equity.

. Westcott v. Archer, 12 Nebr., 345.

Grebe v. Jones, 15 Nebr., 312, 317.
Latter case reaffirmed in Darnell v. Mack, 46 Nebr., 740.
Attachment. Levy. Jurisdiction.

White v. State, 28 Nebr., 341,
Coffield v. State, 44 Nebr., 417.
Filing information without preliminary hearing.

Whitman v. State, 42 Nebr., 841.
Metz v. State, 46 Nebr., 547, 556.
Burglary. Presumption. Possession of stolen property.

Wilson v. Macklin, 7 Nebr., 50.
Muller v. Plue, 45 Nebr., 701, 702.
Writ of replevin against officer holding goods under execution
issued on void judgment.

Winslow v. State, 26 Nebr., 308, 312.
Leisenberg v. State, 60 Nebr., 628, 629.
Allegation of the particular hour of the night in an indictment
for burglary.

i
Woodruff v. White, 25 Nebr., 745.
Stevens v. Carson, 30 Nebr., 544, 551.
Good faith of transaction between husband and wife.

PARTIALLY (NOT EXPRESSLY) OVERRULED.

Bohanan v. State, 18 Nebr., 57.
See note at the head of this digest of cases.

Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369.
James v. Higginbotham, 60 Nebr., 203.
Latter case reaffirmed in Gandy v. Cummins, 64 Nebr., 312, and
Achenbach v. Pollock, 64 Nebr., ...
Assignment in petition in error that court erred in overruling
motion for new trial.

Coffield v. State, 44 Nebr., 417, 419,
See note at the head of this digest of cases.

Crowell v. Johnson, 2 Nebr., 146.
Wescott v. Archer, 12 Nebr,, 345.
Attachment. Jurisdiction.



Ix CASES OVERRULED, ETC.

~ Eiseman v. Gallagher, 24 Nebr., 79.

Brewster v. Bank of Ainsworth, 43 Nebr., 79.
[Eiseman v. Gallagher approved in a dictum in
Frenzer v. Richards, 60 Nebr., 131.]

Usury. Defense. Affirmative relief. Rule of equity.

Franklin v. Kelley, 2 Nebr., 79.
Forrester v. Kearney Nat. Bank, 49 Nebr., 655.
See note at the head of this digest of cases.

Hallenbeck v. Hahn, 2 Nebr., 377.
: Johnson v. Hahn, 4 Nebr., 139.
Enjoining the collection of taxes.

Morgan v. State, 51 Nebr., 672.
See note at the head of this digest of cases.

Hurley v. Estes, 6 Nebr., 386,
’ Hale v. Christy, 8 Nebr., 264.
Limitation of mortgage foreclosure.

Kane v. Union P. R. Co., 5 Nebr., 105.
Hurlburt v. Palmer, 39 Nebr., 158.

Anheuser-Busch Brewing Ass'n v. Peterson, 41
Nebr., 897.

Herbert v. Wortendyke, 49 Nebr., 182, 185,

Defective service. General appearance. Waiver of objection.
Setting up want of personal jurisdiction in answer.

Kountze v. Scott, 49 Nebr., 258,
MecCord v. Bowen, 51 Nebr., 247, 251,

Motion to dissolve attachment. Right of defendant who does
not own proverty.

Kyger v. Ryley, 2 Nebr., 20.
Hale v. Christy, 8 Nebr., 264.
Limitation of mortgage foreclosure.

Mercer v. James, 6 Nebr., 406.

A verdict in replevin not in accord with statute in a case not
involving the nature of defendant’s interest, is error without
prejudice.

Hooker v. Hammill, 7 Nebr., 231.
Verdict in replevin not in accord with statute in a case not
involving the nature of defendant’s interest, is prejudicial error.
Also
Hershiser v. Delone, 24 Nebr., 380.
Richardson Drug Co. v. Teasdall, 59 Nebr., 150.



CASES OVERRULED, ETC. Ixi

Morrissey v. Schindler, 18 Nebr., 672.
Herron v. Cole Bros., 25 Nebr., 692.

The discrepancy in the two preceding cases pointed out and the
latter held to overrule the former in Hanna v. Emerson, 45 Nebr.,
708, 709.

Right to bring action in county where one of the defendants
resides.

Parks v. State, 20 Nebr., 515, 518.
See note at the head of this digest of cases.

Peters v. Dunnells, 5 Nebr., 460. .
Hale v. Christy, 8 Nebr., 264.
Limitation of mortgage foreclosure.

OVERRULED ON A POINT NOT DISCUSSED IN FORMER OPINION.
Shiverick v. Gunning, 58 Nebr., 29.
Shiverick v. Gunning, 59 Nebr., 73.
Instructions as to matters not in evidence.

MODIFIED.
Boyer v. Clark, 3 Nebr., 161.

Raymond Bros. v. Green, 12 Nebr., 215, 220.
Set-off. Unliquidated damages.

Hiatt v. ]érooks, 17 Nebr., 33.

City of Hastings v. Foxworthy, 45 Nebr., 676, 682.
Law of the case.

Jefferson County v. Saxon, 10 Nebr., 14.

Schuyler v. Hanna, 28 Nebr., 601.
Practice. Appeal. Transcript. -

Mathews v. Toogood, 23 Nebr., 536.
Mathews v. Toogood, 25 Nebr., 99.

Interest-bearing coupons. Aggregate interest of principal debt
and coupons must not exceed ten per cent.

Miller v. Waite, 59 Nebr., 319.
Miller v. Waite, 60 Nebr., 431,
Voluntary assignment. Partnership property.

Plummer v. Rohman, 61 Nebr., 61.

Plummer v. Rohman, 62 Nebr., 145,
Plea of estoppel.

Real v. Hollister, 17 Nebr., 661.
Real v. Hollister, 20 Nebr., 112, 3
Eviction before action on covenant.



Ixii CASES OVERRULED, ETC.

Romberg v. Hughes, 18 Nebr., 5§79.
Schrandt v. Young, 62 Nebr., 254, 263.
Ulrich v. McConaughey, 63 Nebr., 10, 15.
Damages in replevin, '

Scott v. Flowers, 60 Nebr., 675.
Scott v. Flowers, 61 Nebr., 620,
State Industrial School.

Solt v. Anderson, 62 Nebr., 153.

An allegation of fact in'a reply is taken as denied by the force
of the Code.
Solt v. Anderson, 63 Nebr., 734.

Allegations of a reply are to be construed with the petition.

OVERRULED IN TOTO. !

Allis v. Newinan, 29 Nebr., 207.
Stull v. Cass County, 51 Nebr., 760.
Bill of exceptions. Mistake. Loss. Failure to file in time.

Arlington State Bank v. Paulsen, 57 Nebr., 717.
Arlington State Bank v. Paulsen, 59 Nebr., 84,
Review of questions not litigated below.

Banghart v. Lamb, 34 Nebr,, 535.
Selby v. McQuillan, 45 Nebr., 512.
Judgment against sureties on appeal bond.

Barker v. Wheeler, 60 Nebr., 470,
Barker v. Wheeler, 62 Nebr., 150.
General denial. Proof of payment.

Bartlett v. Bartlett, 13 Nebr., 456.
Bartlett v. Bartlett, 15 Nebr., 593.
Husband and wife. Equitable title to real property.

Bennet v. Fooks, 1 Nebr., 465.
. Galway v. Malchow, 7 Nebr., 285.
Mansfield v. Gregory, 8 Nebr., 432.
Harral v. Gray, 10 Nebr., 186.
Mansfield v. Gregory, 11 Nebr., 297.
Hubbart v. Walker, 19 Nebr., 94..
Galway v. Malchow reaffirmed in Sheasley v. Keens, 48 Nebr.,

57, 59.
Purchaser at sheriff’s sale. Prior lien.



CASES OVERRULED, ETC. Ixiii.

Bonns v. Carter, 20 Nebr., 566, 22 Nebr., 495.
Jones v. Loree, 37 Nebr., 816. -

Kilpatrick-Koch Dry Goods Co. v. Bremers, 44
Nebr., 863, 866.

Last two cases reaffirmed in Grand Island Banking Co v. Cos-
tello, 45 Nebr., 119, 140, and Goldsmith v. Erickson, 48 Nebr., 48.

No presumptlon of fraud because the property transferred was
all the vendor owned.

Bressler v. Wayne County, 25 Nebr., 468.
Wayne County v. Bressler, 32 Nebr., 818.:
Taxation of national bank stock. Deduction of debts..

Burlington & M. R. R. Co. v. Shoemaker, 18 Nebr., 369.
Chicago, B. & Q. R. Co. v. Cox, 51 Nebr., 479.

Railroad company’s liability for damages where line is not
fenced.

Cass County v. Chicago, B. & Q. R. Co., 25 Nebr., 348.

Chicago, B. & Q. R. Co. v. Richardson County, 61
Nebr., 519.

Railroad bridge across navigable river assessable by state board.

Cedar County v. Jenal, 14 Nebr., 254.
State v. Hill, 47 Nebr., 456.
Bush v. Johnson County, 48 Nebr., 1.
In re State Treasurer’s Settlement, 51 Nebr., 116.
Bartley v. State, 53 Nebr., 310, 337.
But see dictum in Thomssen v. Hafl County, 63 Nebr., 777, 783.

Payment by county treasurer to his successor w1thou1, manual
delivery of legal tender, viz., with deposits in a bank.

Coy v. Jones, 30 Nebr., 798.

Globe Publishing Co. v. State Bank of Nebraska,
41 Nebr., 175, 176.

Deere v. Losey, 48 Nebr.,, 622,
Sager v. Summers, 49 Nebr., 459.
Voluntary assignment.

Edgington v. Cook, 32 Nebr., 531.
Graff v. Ackerman, 38 Nebr., 720.

Taxation of land purchased from the government before issu-
ance of patent.

First Nat. Bank of Hastings v. McAllister, 33 Nebr., 646.

Capital Nat. Bank of Lincoln v. American Ex-
change Nat. Bank of Chicago, 51 Nebr., 707.
Negotiable paper. Legal holiday. Presentment and protest.
Common law not abrogated by statute.
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































