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In Memoriam,

SAMUEL MAXWELL.

SAMUEL MAXWELL was born at Lodi, Seneca County, New York, May
20, 1826, and died at Fremont, Nebr., February 11, 1901. He was edu-
cated in common schools and under private tutors; removed to Mich-
igan in 1844, taught school, farmed, and held local offices; went to
Nebraska in 1855, and in 1856 pre-empted 160 acres of government
land, which he improved; returned to Michigan in 1858, completed
his law studies and was admitted to the bar in 1859; returned to
Nebraska and began law practice. He was a delegate to the first
Republican territorial convention; member of territorial legislature,
1860-65; member of the constitutional conventions of 1867, 1871 and
1875; member of state legislature, 1866; member of several state
commissions; judge of the supreme court of Nebraska, 1872-94; mem-
ber of congress, 3d district, 1897-99, being elected as the nominee
of the Silver Republicans, Populists, Democrats and Prohibition-
- ists. Author of Maxwell’s Nebraska Digest, 1877; Practice in Justice
Courts; Pleading and Practice; Criminal Procedure; Code Pleading.
His Code Pleading has been adopted as a text-book in the Catholic
University at Washington. Judge MAXWELL was a Scotchman by
race and a member of the Presbyterian church. He was thrice mar-
ried. His last wife survives him. Judge MAXWELL was the father of
seven children, among whom is Henry E. Maxwell of the Omaha

bar.

Be it remembered, That at a session of the supreme court of the
state of Nebraska, begun and holden at the supreme court room, on
the 7th day of May, A. D. 1901, the following proceedings were had
in memory of HoN. SAMUEL MAXWELL:

Ho~N. MANOAH B. REESE, ex-Chief Justice:
MaY 1T PLEASE YOUR HoNORS: Your committee, to whom was as-

signed the sad duty of preparing and presenting a suitable and
(vii)



viii IN MEMORIAM—

proper expression of the court and bar, upon the life, services and
death of the late judge and jurist, HoN. SAMUEL MAXWELL, beg leave
to submit the following:

Resolved, That the supreme court and the bar of the state of Ne-
braska unite in expressing our profound grief on account of the
death of HON. SAMUEL MAXWELL, who was for many years an honored
member of this court, the stamp of whose mind and industry is
indelibly impressed upon the jurisprudence of the state.

Resolved, That in his death the whole people of the state have suf-
fered an irreparable loss. His was a life of uprightness and probity
of character which was worthy of imitation by all. As a lawyer,
his strong and inflexible adherence to truth, to justice, and the ethi-
cal landmarks of the profession rendered him a safe guide and pre-
ceptor to the younger members of the bar of the state. His famil-
iarity with the great minds of the profession and his love for the
established principles of the law rendered him a safe counselor to
those who are recognized as the leaders of the profession. As a
judge, both on the district and the supreme bench, all felt that justice
would be impartially administered and that no right would be lost
and no wrong protected on account of the poverty or want of influ-
ence of one or the wealth or station or connection of the other of
the litigants before his court.

Resolved, That, while his well-recognized ability placed him in the
front rank of the lawyers and judges of the country, yet he mani-
fested in his whole life that simplicity of conduct and character which
elicited and fostered the most profound respect, and ecommanded
the admiration of all, and endeared him to those with whom he was
most closely associated.

Resolved, That, while we sincerely mourn his death and deplore
his loss, yet it is with pardonable pride that we can point to his
career, in the legislative halls, at the bar and on the bench of this
state, beginning with it in its earliest territorial organization, and
terminating only with his death,—a life of labor, of industry and
of constant and faithful endeavor.

M. B. REESE.
A. M. Posr.
GEo. L. LooMmis.

Your committee move the adoption of the foregoing resolutions,

and that they be spread upon the records of this court as a lasting
memorial to the life, character and services of JUDGE MAXWELL.

MAY 1T PLEASE THE CoURT: In the presentation of this report as
one member of the committee, I feel constrained to give expression
to my personal estimate of JuDaE MAXWELL.

It was my good fortune to become his neighbor and acquaintance
some thirty years ago, when we were practitioners in the same court.
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Judge Lake, who is a member of this committee, was the judge of
our district court. While, as is the case with all rival members of
the local bar, we had our “ups and downs,” each one striving for
the ascendency in the causes where our clients’ interests conflicted,
yet T am not aware that, from our earliest acquaintance to the last
bréath of his life, there was ever a moment of time when our mutual
good feeling was in the least impaired.

Prior to the formation of this acquaintance he had represented
his constituency in the legislative halls of both the territory and the
state—but of this I knew nothing except as shown by the journals
and records of the various sessions in which he served as a member.
In 1872 he was elected as one of the three judges of the state. The
duties of those officers at that time were to serve in the capacity
of judges of the district court in the three judicial districts of the
state and, when through with that work, for the season, meet
together, as judges of this court, and pass upon their own work, per-
formed while upon the district bench. ’

JupceE MAXWELL’s district was large, comprising nearly all of that
part of the state lying north of the Platte river. The main line of
the Union Pacific railroad was practically the only railroad track
in the district. All that vast territory, with the exception of the
counties through which that road had been constructed, had to be
reached by stage coach, by carriage, by buckboard or on horseback.
I have heard it said that within a single year of his labors in that
district he was required to travel about ten thousand miles in going
to and returning from his courts, a considerable portion of which
was accomplished by the primitive methods to which I have referred,
and that in all kinds of weather and at all seasons of the year. This
is said in no spirit of disparagement of his associates who were
equally faithful. These conditions continued until November 1st,
1875, when—by the adoption of our present comstitution—the judges
were relieved of their labors upon the district bench and were per-
mitted to turn their whole attention to the administration of the law
in this court. The business of the court rapidly increased from that
day to the time of his retirement from it, the first of January, 1894.
During all of that time—twenty-one years—JUDGE MAXWELL devoted
his best energies, with the most laborious application, to the forming,
molding and shaping of the jurisprudence of the state of which we
are all proud. My close personal association with him for six years
in those labors made known to me some traits of his character which
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were most admirable. His quick and clear perception of the decisive
turning points in a cause was most remarkable. By a kind of .intui-
tion he seemed to comprehend and fathom the questions involved
upon hearing a mere statement of the issues and evidence as con-
tained in a record. His wonderful industry and persistent toil, aided
by this peculiar faculty of mind, enabled—or rather caused—him to
be -the leader of the court without reference to whom his asso-
ciates were. The reports of this court will doubtless show that for
the twenty-one years of his labors upon this bench he wrote more
opinions, covering a greater number of pages in the reports each
Year, than any one of his associates. Again, while his judgment was
clear and his knowledge was second to none laboring with him, he
was never inclined to insist upon his views unless he was thor-
oughly convinced that he was right. In that event he possessed a
sufficient degree of firmness. I think I but speak the truth when I
say that when a judge has, as he believes, mastered the facts, evi-
dence, issues and law of a case to his entire satisfaction, he is not
particularly anxious to spend much unneccessary time in rehearings
and rearguments. The motion and brief for a rehearing—especially
if the whole of the territory of a cause is re-presented—is, to say the
least, a little tiresome. Such never seemed to be the case with JUDGE
MaxweLL, I have often known of the Judge making haste in the
morning to reach the consultation room before the hour for open-
ing court in order that he might study the motions and briefs for
rehearing and especially in those cases which had been assigned to,
and in which the opinion had been written by, him. Were a shadow
of doubt raised in his mind as to the correctness of any material or
substantial point in the case, it was his invariable rule to ask that
a rehearing be granted and that the case be re-examined. Substan-
tial justice was the ruling passion of his mind and he never gave
his assent to a decision in which a wrong was allowed to stand if
the application of any legal rule would or could prevent it. This
rendered him somewhat unpopular with a certain class of the mem-
bers of the bar of the state, but you seldom, if ever, heard of any
aspersions upon his honesty or his integrity. By an examination
of the reports of our state, at this date, we will find many decisions
by him which, when made, were criticised, but when now considered,
in the light of the development of the subject of the application
of legal rules to new conditions, we find to be eminently just and
correct.
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In addition to his labors in connection with the courts of the state
he has left charts which we may follow with safety in his books
on Code Pleading, the law of Pleading and Practice, the rules of
Criminal Procedure and the rules of Practice in Justice Courts; all
of which are recognized as standard authorities by the bench and
bar of the whole country. He has served his district and state
faithfully and well in the halls of congress, and thus rounded out
a well spent life by effective service in both the legislative and
judicial departments of his country. )

The life and character of JupcE MAXWELL may well and properly
be taken as a pattern and guide by the young men of our state.
Never seeking to eclipse others in brilliancy, it is true, yet at all
times, that which was far greater and better, seeking the very best
interest of the whole people and never wavering from the straight
line of personal rectitude. Never forcing his opinions upon others,
yef;- always sought and consulted on account of his mature and well
developed judgment. Never beating down the younger members of
the bar who were laboring under the embarrassments of defective
legal training, but, upen the other hand, advising, aiding and assist-
ing them in every legitimate way possible. Always faithful, always
true, always candid, he possessed the confidence and esteem of those
who appreciated upright manhood. True to his convictions and
nevel: a trimmer, or time server, he was loved most by those who
knew him best.

But, JupGE MAXWELL is dead. We pause in the rush of business
to do honor to his memory. The labors of the court and of his
former associates are suspended in order that a just and proper
tribute may be offered over his long and silent home. We love to
dwell upon his good works and we cherish his memory.

May his precepts be followed and his lines of life be well con-
sidered.

HonN. ALFRED M. PosT, ex-Chief Justice:

MaY 1T PLEASE THE COoURT: It was my privilege nearly twenty
years ago, at JUDGE MAXWELL’s request, to present to a political con-
vention hié name for renomination to the position so long honored
by him as a member of this court. Well do I recall his gentle admoni-
tion, in the performance of that pleasing service, to offer no assur-
‘ance in his behalf save that of a patient and conscientious devotion
to duty, and a steadfast purpose to do justice in the administration
of the law. And those of us to whom was given the enjoyment of
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an intimate association with him on the bench, and at the bar, recog-
nhize in that injunction the supreme and master motive of his mind
throughout his long and distinguished public service. Jupce Max-
WELL was endowed with a rare faculty for dispatching the laborious
work of the bench, and his ability to grasp the controlling question
at issue, however complicated, however obscured by specious pleas
and cunning sophistry, was the wonder and admiration of his asso-
ciates. But after all the secret of his strength, if indeed it may
be called a secret, was in his power to discern wherein lay the real
merits of the controversy, and his ability to administer justice in the
application of sound legal principles, in the wholesome manner which
proves the sound head and honest heart. To the minds of counsel
zealous in the cause of clients, and at times even to his associates
on the bench, that trait of character may have seemed almost a fault.
But however it may then have impressed us, viewed from the stand-
point of the present, it is in my Judgment, which it affords me pleas-
ure to here record, evidence of the highest and rarest quality of the
judicial mind.

It must not, however, be inferred that JUpeE MAXWELL was wont
to administer justice unrestrained by rule. On the contrary, indeed,
no judge of our day has done more to inspire a wholesome respect
for the law. Denied the advantage of a college training he was
nevertheless in the broad and catholic sense of the term a scholar.
A ftireless worker professionally, he was a devoted student in other
lines of thought, and his varied and comprehensive knowledge of
literary and scientific subjects did not fail to impress his associates.
He had learned, too, in life’s wide school what many over-educated
minds have failed to grasp, the great truth that the law as a system
is not an end unto itself but a means to justice among men. And
in the light of that truth he pursued his way to results amid con-
flict of authority and confusion of principles with a directness that
marks the master mind, and, which if at times unusual, rarely failing
to excite the admiration of the bar and the emulation of the bench.

Although entertaining a profound respect, amounting even to rever-
ence, for the great minds who have enriched the literature of the pro-
fession, he was in no sense an idolater. Error to him was not conse-
crated by antiquity. He criticised without hesitation and rejected
without fear doctrines hoar with age if fundamentally wrong or
ill adapted to conditions of the new commonwealth for which he
builded so well.
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His opinions, which will long be accepted as authority by posterity
of state and country, may lack the grace of rhetoric, the elegance
of diction which adorn the work of others; but their deficiency in that
rega,rd' is doubly compensated for in their virility, in the force and
vigor of his reasoning, in the rugged, wholesome nature reflected by
and which is an essential part of them. As said by Judge Story of
a deceased brother, long a distinguished member of the federal judi-
ciary: “His mind was solid rather than brilliant, sagacious and
searching rather than quick and eager, comprehensive and at the
same time cautious, patient in inquiry, forcible in conception, clear
in reasoning. He made it a matter of conscience to discharge every
duty with scrupulous fidelity and zeal. His honesty was a deep and
vital principle not measured by rule. He was a Christian, full of
religious sensibility and religious humilty. But what made ré]igion
most attractive in him and gave it occasionally a sublime expression
was his cheerful, unobtrusive and gentle character.”

By whatever standard tested JUDGE MAXWELL was the peer of the
great minds who, with him, assisted in laying the foundation and
rearing the structure of this our proud young state, and whose
labors and genius have done so much to enrich and exalt the pro-
fession, Marquett, Mason, Poppleton, Savage, Hayward and others
now rest with him.

In the fullness of years, crowned with the respect of a grateful
and appreciative people, he has laid aside life’s cares.

“Like one who wraps the drapery of his couch about him and lies
down to pleasant dreams.”

May we who survive him be found as faithful to our trust, as
worthy of the commendation of those who are soon to follow us.

HoN. Gro. L. LooMis:

MAY IT PLEASE THE COURT: As a member of your committee, 1
wish to add a few brief words to what has already been said by
others better qualified than I to speak of the life and services of
SAMUEL MAXWELL. So much might be said,—might be truthfully
said,—and must be said in anything like a complete review of his
public life and services as to preclude the attempt at this time.

As many esteem greatness, that is, measured by the false stand-
ards of greatness now so often used, JUDGE MAXWELL was not a
great man; but, measured by the standard of rugged manhood, of
moral character, of personal worth, fidelity to every trust, honesty,
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industry, integrity, power of application, results accomplished by
personal effort, and by all those attributes of heart and mind that
tend to make the true man, he was indeed a great man.

Coming to this new territory as a young man of limited education
and positively no means, by force of honest work and personal worth
he soon became one of its strong men. As a member of the legisla-
ture, to which he was three times elected, he procured the passage
of the act authorizing a revision of the territorial statutes, then
suggested General Estabrook as a suitable person to make such
revision, and at the next session he procured the enactment of the
revision into law; and thus to him are we indebted for the Revised
Statutes of 1866.

We are also indebted to him for the motto of our state, EQuaLITY
I'E.OBE THE LAW, a motto which to him expressed a living ‘principle
embodying the sacred right of every person within our borders, a
right to be constantly borne in mind and worthy to be engraved on
the great seal of state.

As an active and leading member of each convention that has
framed a constitution for our state, the impress of his thought can
be seen on every page of our organic law.

But I must not dwell on his public services. They are a part of
the history of the state. Enough to say that as a member of three
legislatures, of two constitutional conventions, and for t\venty;one
years of this court, he did more than any other one man to shape
our territorial and state laws.

But as unsullied as was JUDGE MAXWELL’s public life throughout
its long extent of more than thirty years, during which time the
foul breath of suspicion was never breathed against his name, and
no motive of his was ever questioned, his private life was equally
as pure, and shines with equal lustre.

A devout believer in the Christian religion he was the same in his
home as in his church; the same on every day of the week as on
Sunday. Religion with him was something for the living to live by,
and not alone for the dying to die by. One of the common scenes
on the streets of Fremont, during the thirty years of his residence
there, was JUDGE MAXWELL of a Sunday morning driving in from
his suburban home, two miles or more distant, to attend church;
and seldom the day so stormy or bad that he was not found in his
accustomed place in the house of worship. His faith was of the
kind that admits of no doubt, but looks with serenest confidence
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to the future. He believed in a personal God, and a personal account-
ability to God; and, let me ask, what more potent influence can there
possibly be to keep and direct one in a life of rectitude and honor?

I remember some years ago of listening to a lecture by him on the
coming of Christ as foretold in prophecy, and the proofs of His
divinity. The lecture showed a critical study, and a wonderful
knowledge and understanding of the Bible, both Old Testament and
New, and also that his faith not only rested upon evidence that to
his mind could not be questioned, but was sustained by his reason
and judgment as a man.

There is a glory brighter far than any that can be acquired by
the holding of public office. It is the glory of honest manhood.
And the glory which shines from every page of JUDGE MAXWELL'S
public life, without a stain to mar its perfect purity, is no brighter
than that which shines in his private life reflected from a character
in which is blended all the manly virtues, chiefest among which is
an unfaltering faith in God. To whom can we point the young law-
yer of today as a worthier example to follow? Surely he lived the
life of the righteous, and his last end was peace.

And when the sudden summons came, so unexpectedly, while sit-
ting at his breakfast table in the early morning, and the stricken man
was assisted by the good wife to his room, realizing at once that his
hour was come, he calmly gave directions as to what he wished done
when he was gone, and then, within an hour, with all arrangements
made, and the last words of farewell spoken, without a regret, and
in the serenity of the faith that had been his stay in life and was
his hope in death, he was prepared to say: '

¢ My soul is ready to depart,
No thought rebels, the obedient heart
Breathes forth no sigh;
The wish on earth to linger still
‘Were vain when 'tls God’s sovereign will
That we shall die.”

Hor. WrrLiaM V. ALLEN:

MaY rr PLEASE THE COURT: I do not know that I can add anything
of value to the eloquent remarks which have just been submitted
by the distinguished gentlemen who have preceded me, former asso-
ciates and neighbors of the dead jurist and statesman, whose life
and virtues we here commemorate, and whose death we sincerely
mourn. I first met JUDGE MAXWELL seventeen years ago, shortly
after my arrival in the state, and I was then deeply impressed with
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the thought that he was phyéically a very feeble man, but from
frequently meeting him subsequently in this chamber and elsewhere,
I became convinced that he had great vitality and an unusual capacity
for labor, and that he was a most industrious, conscientious and
painstaking judge. I knew him more intimately when he became
a member of the 55th congress, and was present when he took the
oath of office, and I cheerfully bear personal testimony to his great
industry and the fidelity with which he discharged every duty incum-
bent upon him. He was ever at his desk when the house was in ses-
sion, and in the ecommittee room when the committees of which
he was a member were at work. He was conspicuous for his devo-
tion to the public service, and was the author of many valuable bills,
which, if they had been enacted into laws, would have proved of great
benefit to the state and the nation.

JupeE MAXWELL did much—very much—to lay deeply and securely
the foundation of jurisprudence in this state that the superstructure
thereafter to be erected by other hands might be ample and secure.
His works on pleading and practice have done much in imparting
ugeful information to young men just entering on a professional
career, and in lightening the labors of the busy practitioner and the
judge ‘on the bench. In every relation in life, public and private,
our departed friend was a high-minded, honorable and conscientious
man. While perhaps not a Mansfield or a Marshall, a Blackstone or
a Kent, a Miller or a Story, he was pre-eminently a jurist of great

. ability, learning and aptitude for the profession of which he was
an honored member, and did his full duty in shaping and molding
the jurisprudence of the country. Our dead friend was not an edu-
cated man in the academic sense of the word; he was not, as I under-
stand it, graduated by any technical college or university, but he
was a graduate of the great university of nature, where, after all,
the most useful knowledge we possess must be obtained.

JuncE MAXWELL was withal a Christian, and lived and died in the
full faith of the Christian religion. He believed in the immortality
of the human soul, in which the millions who sleep in the bosom
of the earth believed, and in which the millions of the pfesent believe.
He knew the Christian’s reward so aptly expressed in the language
of the Bible:

Blessed are the dead which die in the YLord from henceforth: Yea,
saith the Spirit, that they may rest from their labors; and their
works do follow them,
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He also knew the vanities of life and that all earthly glory must end
in the grave as expressed by Gray in his Elegy Written in a Country
Church Yard:

The boast of heraldry, the pomp of power,

And all that beauty, all that wealth e’er gave,
Awalit alike the inevitable hour;—

The paths of glory lead but to the grave.

JupaE MAXWELL will long be missed and mourned by the people
of Nebraska, and by none more sincerely than by those of us who
knew and loved him well for his many excellences of head and heart.

I trust we may profit by the splendid example he has left us, and
have the full assurance that he has safely entered the portals of
eternity to enjoy the rich and full reward of the just.

WILBUR F. BRYANT:

MRg. CHIEF JUSTICE, HONORABLE JUDGES AND MEMBERS OF THE BAR:
Let the book-reviewer, the legal critic and the state historian speak
of JUDGE MAXWELL, the jurist. Praise and censure will find in time
the golden mean of justice.

Allow me to speak of SAMUEL. MAXWELL the man. For twenty years
I knew and loved him as a friend, and reverenced him as a child
reveres a parent. To fully appreciate that grand old man, one must
have known him as it was my pleasure to have known him; must
have seen him in the relation of neighbor, of husband and of: father;
must have profited by his counsel; must have received his mild re-
proof; must have been an eye and ear witness to the evidence of
his probity, industry, temperance and strict devotion to duty. He
was a Christian gentleman. This is the proudest epitaph that can
be written upon a tomb. SAMUEL MAXWELL carried this character
into every relation of life. He was firm as a friend, social and char-
itable as a mneighbor, kind as a husband, affectionate and indulgent
as a parent; as a public servant, able, faithful, honest and indus-
trious. His character had for its corner-stone a direct relation be-
tween creed and deed. SAMUEL MAXWELL did not believe that this
little chemical engine upon which we stand and which we call the
earth was rushing through space at the rate of seven hundred miles
a minute with no engineer to guide it. He believed in a God who
notes everything, from a blazing star to a falling sparrow. He did
not believe humanity to be a “vibrian, a conglomeration of gases, a
mere mould holding chemicals, a mere bundle of phosphorus and
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carbon.” On the contrary, he believed himself to be an immortal and
accountable being; and, so believing, he lived as beneath the gaze
of his great Taskmaster’s eye.

Civilized men change their creeds and their decalogues as often as

they do the fashion of their dress; and SAMUEL MAXWELL, judged by
this Parisian code, was a little old-fashioned.
" Four thousand years ago the afflicted patriarch of Uz inquired:
“If a man die shall he live again?” Since Job and his three friends
discussed the mysteries of Divine Providence, one hundred and
twenty generations of men have come and gone, like the leaves of
the forest. In each generation the question propounded by the
Arabian Emir has been repeated. Its echo has been the answer. For
the solution of this problem Reason has been blind and Philosophy
dumb. _

We live in a materialistic age. America now is as Rome was in the
century immediately preceding the Christian era, as France was in
the last half of the eighteenth century. That elegant, erudite and
genteel trimmer, Marcus Tullius Cicero, in his philosophical works,
argues for the immortality of the human soul. But we learn from
his private correspondence that his profession was insincere. Caijus
Julius Ceesar, high priest of Rome, stood up in the Roman Senate to
declare that to die was dissolvere cuncte mala mortalium; locum esse
ultra meque cure neque gaudio—to dissolve all the evils of mortals;
neither is there any place beyond it for care or for joy,—that is to
say, physical death is the end of man.

In France Rousseau and Voltaire had taught mankind that the
religion of Jesus Christ was but a fable. This avowal had for its
lTogical outcome the worship of Reason and the Reign of Terror.

In this age of ours, when man is wise above what is written; when
Genesis has been revised by the uncertain light of Geology; when
wise men have put protoplasm in place of God, and a chimpanzee

.in place of Adam; when the Gospel of the Nazarene, according to
Matthew, Mark, Luke and John, is pushed aside to give place to the
Gospel of dirt, acecording to Darwin, Tyndall, Haeckel and Biichner;
when a large minority of our educated countrymen are agnostics;
when the sophomore and the drayman, alike, can repeat by rote the .
anarchistic ravings and atheistic rant of Johann Most and the coarse
blasphemy of Robert G. Ingersoll; when that green, slimy, slippery,
frog, which men miscall higher criticism, has hopped up the church
aisle and sits upon the pulpit-cushion; when hell is reduced to a
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skating-rink; when so-called clergymen are guilty of a grievous con-
tempt of court by presuming to sit in Judgment on the eternal justice
of God, how refreshing it is to remember a simple layman, like
SAMUEL MAXWELL, to whom the child-faith of the Man of Nazareth
was a sublime and ever-living reality!

O venerable shade of my departed friend, how often have I stood
in your presence condemned before the tribunal of my own con-
science! And now that you are gone, I feel led to exclaim, in the
words of the Hebrew Propﬁet: “My father, my father, the chariot
of Israel and the driver thereof.”

MR, CHIEF JUSTICE NORVAL:

It is not my purpose to pronounce an extended eulogy upon Jupar
MAXWELL. I shall, in a few words, contemplate him as a jurist, as
a former member of this court, rather than as a man in all the
relations that word implies. Such elements of mind and heart as
exemplify him as a judge will be pertinent. He will be considered
solely as a potent and positive force, who for more than twenty years
shaped the jurisprudence af this state.

He was elected a member of this court in the fall of 1872, which posi-
tion he held continuously until J: anuary,1894. His first opinon reported:
. is McClary v. The Sioux City & Pacific R. Co., 3 Nebr., 44; his last,
State of Nebraska v. Hastings, 38 Nebr., 584, His services as a judge
of this court are represented by decisions filed between the dates
of these two, reported in six and thirty volumes of the state reports.
When he entered upon his official duties, few principles of law were
fixed by decisions of this court. His industry and care during those
yeai‘s assisted in making plain difficult questions of law, both gen-
eral and fundamental. He brought to the office a sound mind, a
clear understanding of law, and an enlightened conscience. He pos-
sessed exceptional energy and industry, never tiring, never willing to
leave a subject until its underlying principles were known and their
relations to each other fully understood. He wrote more than a pro-
portionate share of the opinions of the court, as an examination of
the reports will disclose. To his decision he usually gave painstak-
ing care, aiming constantly at thoroughness. The law on its practi-
cal side appealed to him more strongly than the theoretical and ideal
phase, which is so attractive to some minds, who forget that we
must deal with humanity as it is rather than with it as it should
be. He fully understood that laws are made by men, and must there-

1%
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fore bear the imperfections of their makers; that they are made for
men, and must be interpreted with respect to human limitations.
He was a practical man, because he understood humanity.

From constant intercourse with all sorts and conditions of men,
he knew humanity in the concrete. He saw men as they are. He saw
the seams in the garment as well as the lustre upon the surface;
that the man with the crown and the man with the hoe are only men.
He understood that self moves the one as well as the other, and is
an ever present factor in the human equation. These things he
learned, not from books, not wholly from contemplation, but more
from men as he had seen and known them. He knew them as Lincoln
knew them, not from a study of a few individuals of one social grade,
but from a wide knowledge of many, as he had met them in all
stations in life. He knew them as men, with all their vagaries and
limitations, as well as virtues; not as constant factors, as foot-
pounds or ethical units, but as men full of idiosyncrasies and of
noble qualities as well. Hence through all his decisions, the prac-
tical predominates over the mere ideal or theoretical, whether he
deals with men or simply with their rigHts and duties.

He brought to the office a wide acquaintance with the fundamental
priﬁciples of law, gathered by his own exertions rather than by the
assistance of the schools. To this a life of constant study and con-
templation added to the end. This knowledge saved him, ordinarily,
from that danger of exaggeration which constantly besets the judge,
owing to the fact that he is seldom called upon to decide other
than minute points of law in any one case, and seldom has time or
opportunity to contemplate the law as a connected and harmonious
whole. Seldom were principles warped from their true proportions,
but their relations to other principles were kept well in mind.

Another temptation to which a judge is occasionally exposed he
could not-always escape. It may sometimes happen that, if the law
shall continue to be a body of fixed rules and principles on which
men may rely in their intercourse with their fellows, and with the
state, an individual must suffer. This seldom occurs, but occasionally
it is true. As a rule if JUDGE MAXWELL erred in his decisions, it
was in this class of cases. In doing justice in the concrete he some-
times forgot the abstract. The moral law had a firm hold on him,
and sometimes, when the civil law would work an injustice, he
" resorted to the former. Such mistakes were of the heart rather than
of the head. Under such circumstances, a man weighed more than
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an abstract principle of law. In such cases, his motto, constantly
repeated through a long line of decisions, was “substantial justice.”
To add more would be merely a repetition of what has already
been better said by others. -
The resolutions and addresses accompanying them, with this re-
sponse, will be entered upon the record of this court and published
in the official report. - - - -’ '



In Memorviam.

CHARLES A. MUNN.

Hon. CHARLES A, MUNN, judge of the eleventh district, was born
in Allegan County, Michigan, February 17, 1865, and died in Lincoln,
Nebraska, June 8, 1901. He was left an orphan in childhood; and was
self-educated. He came to the state in 1884; was admitted to the bar
in 1887; and was elected judge of his district in 1899. His home was
in Ord, Valley County, Nebraska, where his widow and son George
reside. Previous to his election as judge he was three times elected
county attorney of Valley County.—REPORTER.



ACT PROVIDING FOR COMMISSIONERS OF THE
SUPREME COURT.

(Laws, 1901, chapter 25, page 331.)

AN ACT to provide for the appointment, tenure, qualifications, duties
and salaries of commlssmners of the supreme court, and sten-
ographers therefor.

Be it enacted by the Legislature of the State of Nebraska:

SECTION 1. The supreme court of this state, is hereby
authorized to appoint by the unanimous vote and order
of the judges of said court, nine (9) commissioners of said
court and such stenographers as the court may, from time
to time,deem necessary for the aid of such commissioners.

SECTION 2. No person shall be appointed as such com-
missioner who is not a practicing lawyer in good stand-
ing, possessing the qualifications required for the office
of judge of the supreme court of this state, and none of
said commissioners shall practice law while holding such
position.

SectioN 3. Each of said commissioners and sten-
ographers shall hold his position for the period of two
yeéars from and after his appointment, unless his appoint-
ment be withdrawn by the supreme court by the unani-
mous vote and order of the judges thereof, before the ex-
piration of said time.

SECTION 4. The said commissioners shall each receive
a salary of twenty-five hundred ($2500.00) dollars per
year. Said salaries shall be paid in the same manner
and at the same time as the judges of the supreme court
are paid.

SmcrioN 5. Said stenographers shall each receive a
salary of one thousand (§$1,000.00) dollars per year. Such
salaries shall be paid at the same time and in the same
manner as the judges of the supreme court are paid.

SroTIoN 6. All vacancies occurring in the position of
commissioners or stenographers therefor, shall be filled
in like manner as an original appointment.

SECTION 7. The supreme court shall prescribe by gen-
eral rule, the mode of hearing and procedure before said
commissioners, as well as the duties of such commis-
sioners and stenographers.

SeEcTiON 8. Whereas, an emergency exists, this act
shall take effect and be in force from and after its pas-
sage and approval.

Approved March 19th, 1901.

(xxiii)



REPORTER’S NOTES.

A table of statutes and constitutional provisions cited
and construed can be found numerically arranged on
pages Ixxv-lxxxii.

See page Ixvii for cases overruled. The initiative in
the preparation of this list has been duly recognized in
the Reporter’s Notes to volume 60. In making additions
thereto for this volume such cases only have been inserted
as present a patent intentional overruling, together with
the decision overruled. The listing of cases containing
apparently conflicting dicta would subserve no useful

" purpose.

Attention is called to the rules for citations and abbre-
viations on pages xii and xiii of volume 46 of Nebraska
Reports. These rules were drafted by William B. Rose,
and have only been slightly modified in the 59th and 60th
and the present volume, to wit: Nebr. for Nebraska; Colo.
for Colorado. Idaho, Ohio and Utah are not abbreviated.

The syllabus of each case is prepared by the judge
writing the opinion. The catchwords or the headlines
are prepared by the reporter. The first, second and third
paragraphs of the syllabus to Ames v. Parrott, p. 847, will
illustrate the use of a headline; the fourth, fifth and sixth
paragraphs will illustrate the use of catchwords. A suc-
cinct and comprehensive headline is not always a possi-
bility. The objection to a headline is that it is too much
like the paragraph. The arguments in its favor may be
found in Green Bag, vol. I, p. 437, and vol. I1, p. 215.

Attention is directed to foot-notes on pages 143, 295, 444,

549, 750, 817 and 892.
(xxiv)
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