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In SMtmoriam.  

SAMUEL MAXWELL.  

SAMUEL MAXWELL was born at Lodi, Seneca County, New York, May 

20, 1826, and died at Fremont, Nebr., February 11, 1901. He was edu
cated in common schools and under private tutors; removed to Mich
igan in 1844, taught school, farmed, and held local offices; went to 
Nebraska in 1855, and in 1856 pre-empted 160 acres of government 

land, which he improved; returned to Michigan in 1858, completed 
his law studies and was admitted to the bar in 1859; returned to 
Nebraska and began law practice. He was a delegate to the first 
Republican territorial convention; member of territorial legislature, 
1860-65; member of the constitutional conventions of 1867, 1871 and 
1875; member of state legislature, 1866; member of several state 
commissions; judge of the supreme court of Nebraska, 1872-94; mem
ber of congress, 3d district, 1897-99, being elected as the nominee 
of the Silver Republicans, Populists, Democrats and Prohibition
ists. Author of Maxwell's Nebraska Digest, 1877; Practice in Justice 
Courts; Pleading and Practice; Criminal Procedure; Code Pleading.  

His Code Pleading has been adopted as a text-book in the Catholic 
University at Washington. Judge MAXWELL was a Scotchman by 
race and a member of the Presbyterian church. He was thrice mar
ried. His last wife survives him. Judge MAXWELL was the father of 

seven children, among whom is Henry E. Maxwell of the Omaha 

bar.  

Be it remembered, That at a session of the supreme court of the 
state of Nebraska, begun and holden at the supreme court room, on 

the 7th day of May, A. D. 1901, the following proceedings were had 
in memory of HoN. SAMUEL MAXWELL: 

HoN. MANOAH B. REESE, ex-Chief Justice: 

MAY IT PLEASE YOUR HONORS: Your committee, to whom was as

signed the sad duty of preparing and presenting a suitable and 
(vii)
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proper expression of the court and bar, upon the life, services and 

death of the late judge and jurist, HoN. SAMUEL MAXWELL, beg leave 

to submit the following: 

Resolved, That the supreme court and the bar of the state of Ne
braska unite in expressing our profound grief on account of the 
death of HON. SAMUEL MAXWELL, who was for many years an honored 
member of this court, the stamp of whose mind and industry is 
indelibly impressed upon the jurisprudence of the state.  

Resolved, That in his death the whole people of the state have suf
fered an irreparable loss. His was a life of uprightness and probity 
of character which was worthy of imitation by all. As a lawyer, 
his strong and inflexible adherence to truth, to justice, and the ethi
cal landmarks of the profession rendered him a safe guide and pre
ceptor to the younger members of the bar of the state. His famil
iarity with the great minds of the profession and his love for the 
established principles of the law rendered him a safe counselor to 
those who are recognized as the leaders of the profession. As a 
judge, both on the district and the supreme bench, all felt that justice 
would be impartially administered and that no right would be lost 
and no wrong protected on account of the poverty or want of influ
ence of one or the wealth or station or connection of the other of 
the litigants before his court.  

Resolved, That, while his well-recognized ability placed him in the 
front rank of the lawyers and judges of the country, yet he mani
fested in his whole life that simplicity of conduct and character which 
elicited and fostered the most profound respect, and commanded 
the admiration of all, and endeared him to those with whom he was 
most closely associated.  

Resolved, That, while we sincerely mourn his death and deplore 
his loss, yet it is with pardonable pride that we can point to his 
career, in the legislative halls, at the bar and on the bench of this 
state, beginning with it in its earliest territorial organization, and 
terminating only with his death,-a life of labor, of industry and 
of constant and faithful endeavor.  

M. B. REESE.  
A. M. POST.  
GEo. L. LOOMIS.  

Your committee move the adoption of the foregoing resolutions, 
and that they be spread upon the records of this court as a lasting 

memorial to the life, character and services of JUDGE MAXWELL.  

MAY rr PLEASE THE COURT: In the presentation of this report as 

one member of the committee, I feel constrained to give expression 

to my personal estimate of JUDGE MAXWELL.  

It was my good fortune to become his neighbor and acquaintance 

some thirty years ago, when we were practitioners in the same court.
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Judge Lake, who is a member of this committee, was the judge of 

our district court. While, as is the case with all rival members of 

the local bar, we had our "ups and downs," each one striving for 

the ascendency in the causes where our clients' interests conflicted, 

yet I am not aware that, from our earliest acquaintance to the last 

breath of his life, there was ever a moment of time when our mutual 

good feeling was in the least impaired.  

Prior to the formation of this acquaintance he had represented 

his constituency in the legislative halls of both the territory and the 

state-but of this I knew nothing except as shown by the journals 

and records of the various sessions in which he served as a member.  

In 1872 he was elected as one of the three judges of the state. The 

duties of those officers at that time were to serve in the capacity 

of judges of the district court in the three judicial districts of the 

state and, when through with that work, for the season, meet 

together, as judges of this court, and pass upon their own work, per

formed while upon the district bench.  

JUDGE MAXWELL's district was large, comprising nearly all of that 

part of the state lying north of the Platte river. The main line of 

the Union Pacific railroad was practically the only railroad track 

in the district. All that vast territory, with the exception of the 

counties through which that road had been constructed, had to be 

reached by stage coach, by carriage, by buckboard or on horseback.  

I have heard it said that within a single year. of his labors in that 

district he was required to travel about ten thousand miles in going 

to and returning from his courts, a considerable portion of which 

was accomplished by the primitive methods to which I have referred, 

and that in all kinds of weather and at all seasons of the year. This 

is said in no spirit of disparagement of his associates who were 

equally faithful. These conditions continued until November 1st, 

1875, when-by the adoption of our present constitution-the judges 

were relieved of their labors upon the district bench and were per

mitted to turn their whole attention to the administration of the law 

in this court. The business of the court rapidly increased from that 

day to the time of his retirement from it, the first of January, 1894.  

During all of that time-twenty-one years-JUDGE 1MAXWELL devoted 

his best energies, with the most laborious application, to the forming, 

molding and shaping of the jurisprudence of the state of which we 

are all proud. fy close personal association with him for six years 

in those labors made known to me some traits of his character which
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were host admirable. His quick and clear perception of the decisive 
turning points in a cause was most remarkable. By a kind of.intui
tion he seemed to comprehend and fathom the questions involved 
upon hearing a mere statement of the issues and evidence as con
tained in a record. His wonderful industry and persistent toil, aided 
by this peculiar faculty of mind, enabled-or rather caused-him to 
be the leader of the court without reference to whom his asso
ciates were. The reports of this court will doubtless show that for 
the twenty-one years of his labors upon this bench he wrote more 
opinions, covering a greater number of pages in the reports each 
year, than any one of his associates. Again, while his judgment was 
clear and his knowledge was second to none laboring with him, he 
was never inclined to insist upon his views unless he was thor
oughly convinced that he was right. In that event he possessed a 
sufficient degree of firmness. I think I but speak the truth when I 
say that when a judge has, as he believes, mastered the facts, evi
dence, issues and law of a case to his entire satisfaction, he is not 
particularly anxious to spend much unneccessary time in rehearings 
and rearguments. The motion and brief for a rehearing-especially 
if the whole of the territory of a cause is re-presented-is, to say the 
least, a little tiresome. Such never seemed to be the case with JUDGE 
MAXWELL. I have often known of the Judge making haste in the 
morning to reach the consultation room before the hour for open
ing court in order that he might study the motions and briefs for 
rehearing and especially in those cases which had been assigned to, 
and in which the opinion had been written by, him. Were a shadow 
of doubt raised in his mind as to the correctness of any material or 
substantial point in the case, it was his invariable rule to ask that 
a rehearing be granted and that the case be re-examined. Substan
tial justice was the ruling passion of his mind and he never gave 
his assent to a decision in which a wrong was allowed to stand if 
the application of any legal rule would or could prevent it. This 
rendered him somewhat unpopular with a certain class of the mem
bers of the bar of the state, but you seldom, if ever, heard of any 
aspersions upon his honesty or his integrity. By an examination 
of the reports of our state, at this date, we will find many decisions 
by him which, when made, were criticised, but when now considered, 
in the light of the development of the subject of the application 
of legal rules to new conditions, we find to be eminently just and 
correct.
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In addition to his labors in connection with the courts of the state 
he has left charts which we may follow with safety in his books 
on Code Pleading, the law of Pieading and Practice, the rules of 
Criminal Procedure and the rules of Practice in Justice Courts; all 
of which are recognized as standard authorities by the bench and 

bar of the whole country. He has served his district and state 

faithfully and well in the halls of congress, and thus rounded out 
a well spent life by effective service in both the legislative and 
judicial departments of his country.  

The life and character of JUDGE MAXWELL may well and properly 
be taken as a pattern and guide by the young men of our state.  

Never seeking to eclipse others in brilliancy, it is true, yet at all 

times, that which was far greater and better, seeking the very best 

interest of the whole people and never wavering from the straight 

line of personal rectitude. Never forcing his opinions upon others, 

yet always sought and consulted on account of his mature and well 

developed judgment. Never beating down the younger members of 

the bar who were laboring under the embarrassments of defective 

legal training, but, upon the other hand, advising, aiding and assist

ing them in every legitimate way possible. Always faithful, always 

true, always candid, he possessed the confidence and esteem of those 

who appreciated upright manhood. True to his convictions and 

never a trimmer, or time server, he was loved most by those who 

knew him best.  

But, JUDGE MAXWELL is dead. We pause in the rush of business 

to do honor to his memory. The labors of the court and of his 

former associates are suspended in order that a just and proper 

tribute may be, offered over his long and silent home. We love to 

dwell upon his good works and we cherish his memory.  

May his precepts be followed and his lines of life be well con

sidered.  

HoN. ALFRED Mt. POST, ex-Chief Justice: 

MAY IT PLEASE THE COURT: It was my privilege nearly twenty 

years ago, at JUDGE -MAXWELL's request, to present to a political con

vention his name for renomination to the position so long honored 

by him as a member of this court. Well do I recall his gentle admoni

tion, in the performance of that pleasing service, to offer no assur

ance in his behalf save that of a patient and conscientious devotion 

to duty, and a steadfast purpose to do justice in the administration 

of the law. And- those of us to whom was given the enjoyment of
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an intimate association with him on the bench, and at the bar, recog
nize in that injunction the supreme and master motive of his mind 
throughout his long and distinguished public service. JUDGE MAX
WELL was endowed with a rare faculty for dispatching the laborious 
work of the bench, and his ability to grasp the controlling question 
at issue, however complicated, however obscured by specious pleas 
and cunning sophistry,'was the wonder and admiration of his asso
ciates. But after all the secret of his strength, if indeed it may 
be called a secret, was in his power to discern wherein lay the real 
merits of the controversy, and his ability to administer justice in the 
application of sound legal principles, in the wholesome manner which 
proves the sound head and honest heart. To the minds of counsel 
zealous in the cause of clients, and at times even to his associates 
on the bench, that trait of character may have seemed almost a fault.  
But however it may then have impressed us, viewed from the stand
point of the present, it is in my judgment, which it affords me pleas
ure to here record, evidence of the highest and rarest quality of the 
judicial mind.  

It must not, however, be inferred that JUDGE MAXWELL was wont 
to administer justice unrestrained by rule. On the contrary, indeed, 
no judge of our day has done more to inspire a wholesome respect 
for the law. Denied the advantage of a college training he was 
nevertheless in the broad and catholic sense of the term a scholar.  
A tireless worker professionally, he was a devoted student in other 
lines of thought, and his varied and comprehensive knowledge of 
literary and scientific subjects did not fail to impress his associates.  
He had learned, too, in life's wide school what many over-educated 
minds have failed to grasp, the great truth that the law as a system 
is not an end unto itself but a means to justice among men. And 
in the light of that truth he pursued his way to results amid con
flict of authority and confusion of principles with a directness that 
marks the master mind, and, which if at times unusual, rarely failing 
to excite the admiration of the bar and the emulation of the bench.  

Although entertaining a profound respect, amounting even to rever
ence, for the great minds who have enriched the literature of the pro
fession, he was in no sense an idolater. Error to him was not conse
crated by antiquity. He criticised without hesitation and rejected 
without fear doctrines hoar with age if fundamentally wrong or 
ill adapted to conditions of the new commonwealth for which he 
builded so well.
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His opinions, which will long be accepted as authority by posterity 

of state and country, may lack the grace of rhetoric, the elegance 

of diction which adorn the work of others; but their deficiency in that 

regard is doubly compensated for in their virility, in the force and 

vigor of his reasoning, in the rugged, wholesome nature reflected by 

and which is an essential part of them. As said by Judge Story of 

a deceased brother, long a distinguished member of the federal judi

ciary: "His mind was solid rather than brilliant, sagacious and 

searching rather than quick and eager, comprehensive and at the 

same time cautious, patient in inquiry, forcible in conception, clear 

in reasoning. He made it a matter of conscience to discharge every 

duty with scrupulous fidelity and zeal. His honesty was a deep and 

vital principle not measured by rule. He was a Christian, full of 

religious sensibility and religious humilty. But what made religion 

most attractive in him and gave it occasionally a sublime expression 

was his cheerful, unobtrusive and gentle character." 

By whatever standard tested JUDGE MAXWELL was the peer of the 

great minds who, with him, assisted in laying the foundation and 

rearing the structure of this our proud young state, and whose 

labors and genius have done so much to enrich and exalt the pro

fession, Marquett, Mason, Poppleton, Savage, Hayward and others 

now rest with him.  

In the fullness of years, crowned with the respect of a grateful 

and appreciative people, he has laid aside life's cares.  

"Like one who wraps the drapery of his couch about him and lies 

down to pleasant dreams." 

May we who survive him be found as faithful to our trust, as 

worthy of the commendation of those who are soon to follow us.  

HoN. GEo. L. Loomis: 

MAY rr PLEASE THE CouRT: As a member of your committee, I 

wish to add a few brief words to what has already been said by 

others better qualified than I to speak of the life and services of 

SAMUEL MAXWELL. So much might be said,-might be truthfully 

said,-and must be said in anything like a complete review of his 

public life and services as to preclude the attempt at this time.  

As many esteem greatness, that is, measured by the false stand

ards of greatness now so often used, JUDGE MAXWELL was not a 

great man; but, measured by the standard of rugged manhood, of 

moral character, of personal worth, fidelity to every trust, honesty,
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industry, integrity, power of application, results accomplished by 
personal effort, and by all those attributes of heart and mind that 
tend to make the true man, he was indeed a great man.  

Coming to this new territory as a young man of limited education 

and positively no means, by force of honest work and personal worth 
he soon became one of its strong men. As a member of the legisla

ture, to which he was three times elected, he procured the passage 
of the act authorizing a revision of the territorial statutes, then 

suggested General Estabrook as a suitable person to make such 
revision, and at the next session he procured the enactment of the 
revision into law; and thus to him are we indebted for the Revised 
Statutes of 1866.  

We are also indebted to him for the motto of our state, EQUALITY 
PE OE THE LAW, a motto which to him expressed a living -principle 

embodying the sacred right of every person within our borders, a 
right to be constantly borne in mind and worthy to be engraved on 

the great seal of state.  

As an active and leading member of each convention that has 
framed a constitution for our state, the impress of his thought can 
be seen on every page of our organic law.  

But I must not dwell on his public services. They are a part of 

the history of the state. Enough to say that as a member of three 

legislatures, of two constitutional conventions, and for twenty-one 

years of this court, he did more than any other one man to shape 

our territorial and state laws.  

But as unsullied as was JUDGE MAXWELL'S public life throughout 

its long extent of more than thirty years, during which time the 

foul breath of suspicion was never breathed against his name, and 

no motive of his was ever questioned, his private life was equally 

as pure, and shines with equal lustre.  

A devout believer in the Christian religion he was the same in his 

home as in his church; the same on every day of the week as on 
Sunday. Religion with him was something for the living to live by, 
and not alone for the dying to die by. One of the common scenes 

on the streets of Fremont, during the thirty years of his residence 

there, was JUDGE MAXWELL of a Sunday morning driving in from 

his suburban home, two miles or more distant, to attend church; 

and seldom the day so stormy or bad that he was not found in his 

accustomed place in the house of worship. His faith was of the 

kind that admits of no doubt, but looks with serenest confidence
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to the future. He believed in a personal God, and a personal account
ability to God; and, let me ask, what more potent influence can there 
possibly be to keep and direct one in a life of rectitude and honor? 

I remember some years ago of listening to a lecture by him on the 
coming of Christ as foretold in prophecy, and the proofs of His 
divinity. The lecture showed a critical study, and a wonderful 
knowledge and understanding of the Bible, both Old Testament and 
New, and also that his faith not only rested upon evidence that to 
his mind could not be questioned, but was sustained by his reason 
and judgment as a man.  

There is a glory brighter far than any that can be acquired by 
the holding of public office. It is the glory of honest manhood.  
And the glory which shines from every page of JUDGE MAXWELL'S 
public life, without a stain to mar its perfect purity, is no brighter 
than that which shines in his private life reflected from a character 
in which is blended all the manly virtues, chiefest among which is 
an unfaltering faith in God. To whom can we point the young law
yer of today as a worthier example to follow? Surely he lived the 
life of the righteous, and his last end was peace.  

And when the sudden summons came, so unexpectedly, while sit
ting at his breakfast table in the early morning, and the stricken man 
was assisted by the good wife to his room, realizing at once that his 
hour was come, he calmly gave directions as to what he wished done 
when he was gone, arid then, within an hour, with all arrangements 

made, and the last words of farewell spoken, without a regret, and 
in the serenity of the faith that had been his stay in life and was 
his hope in death, he was prepared to say: 

"My soul is ready to depart, 
No thought rebels, the obedient heart 

Breathes forth no sigh; 
The wish on earth to linger still 
Were vain when 'tis God's sovereign will 

That we shall die." 

HON. WILLTAM V. ALLEN: 

MAY rr PLEASE THE COURT: I do not know that I can add anything 

of value to the eloquent remarks which have just been submitted 

by the distinguished gentlemen who have preceded me, former asso

ciates and neighbors of the dead jurist and statesman, whose life 

and virtues we here commemorate, and whose death we sincerely 

mourn. I first met JUDGE MAXWELL seventeen years ago, shortly 

after my arrival in the state, and I was then deeply impressed with
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the thought that he was physically a very feeble man, but from 
frequently meeting him subsequently in this chamber and elsewhere, 

I became convinced that he had great vitality and an unusual capacity 

for labor, and that he was a most industrious, conscientious and 
painstaking judge. I knew him more intimately when he became 

a member of the 55th congress, and was present when he took the 
oath of office, and I cheerfully bear personal testimony to his great 
industry and the fidelity with which he discharged every duty incum

bent upon him. He was ever at his desk when the house was in ses
sion, and in the committee room when the committees of which 
he was a member were at work. He was conspicuous for his devo
tion to the public service, and was the author of many valuable bills, 
which, if they had been enacted into laws, would have proved of great 
benefit to the state and the nation.  

JUDGE MAXWELL did much-very much-to lay deeply and securely 
the foundation of jurisprudence in this state that the superstructure 
thereafter to be erected by other hands might be ample and secure.  
His works on pleading and practice have done much in imparting 
useful information to young men just entering on a professional 

career, and in lightening the labors of the busy practitioner and the 
judge on the bench. In every relation in life, public and private, 
our departed friend was a high-minded, honorable and conscientious 

man. While perhaps not a Mansfield or a Marshall, a Blackstone or 
a Kent, a Miller or a Story, he was pre-eminently a jurist of great 
ability, learning and aptitude for the profession of which he was 

an honored member, and did his full duty in shaping and molding 
the jurisprudence of the country. Our dead friend was not an edu
cated man in the academic sense of the word; he was not, as I under
stand it, graduated by any technical college or university, but he 
was a graduate of the great university of nature, where, after all, 
the most useful knowledge we possess must be obtained.  

JUDGE MAXWELL was withal a Christian, and lived and died in the 
full faith of the Christian religion. He believed in the immortality 

of the human soul, in which the millions who sleep in the bosom 
of the earth believed, and in which the millions of the present believe.  
He knew the Christian's reward so aptly expressed in the language 
of the Bible: 

Blessed are the dead which die in the Lord from henceforth: Yea, 
saith the Spirit, that they may rest from their labors; and their 
works do follow them.
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He also knew the vanities of life and that all earthly glory must end 

In the grave as expressed by Gray in his Elegy Written in a Country 

Church Yard: 

The boast of heraldry, the pomp of power, 
And all that beauty, all that wealth e'er gave, 

Await alike the inevitable hour;
The paths of glory lead but to the grave.  

JUDGE MAXWELL will long be missed and mourned by the people 

of Nebraska, and by none more sincerely than by those of us who 

knew and loved him well for his many excellences of head and heart.  

I trust we may profit by the splendid example he has left us, and 

have the full assurance that he has safely entered the portals of 

eternity to enjoy the rich and full reward of the just,.  

WILBUR F. BERYANT: 

MR. CHIEF JUSTICE, HONORABLE JUDGES AND MEMBERS OF THE BAR: 

Let the book-reviewer, the legal critic and the state historian speak 

of JUDGE MAXWELL, the jurist. Praise and censure will find in time 

the golden mean of justice.  

Allow me to speak of SAMUEL MAXWELL the man. For twenty years 

I knew and loved him as a friend, and reverenced him as a child 

reveres a parent. To fully appreciate that grand old man, one must 

have known him as it was my pleasure to have known him; must 

have seen him in the relation of neighbor, of husband and of father; 

must have profited by his counsel; must have received his mild re

proof; must have been an eye and ear witness to the evidence of 

his probity, industry, temperance and strict devotion to duty. He 

was a Christian gentleman. This is the proudest epitaph that can 

be written upon a tomb. SAMUEL MAXWELL carried this character 

into every relation of life. He was firm as a friend, social and char

itable as a neighbor, kind as a husband, affectionate and indulgent 

as a parent; as a public -servant, able, faithful, honest and indus

trious. His character bad for its corner-stone a direct relation be

tween creed and deed. SAMUEL MAXWELL did not believe that this 

little chemical engine upon which we stand and which we call the 

earth was rushing through space at the rate of seven hundred miles 

a minute with no engineer to guide it. He believed in a God who 

notes everything, from a blazing star to a falling sparrow. He did 

not believe humanity to be a "vibrian, a conglomeration of gases, a 

mere mould holding chemicals, a mere bundle of phosphorus and
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carbon." On the contrary, he believed himself to be an immortal and 
accountable being; and, so believing, he lived as beneath the gaze 
of his great Taskmaster's eye.  

Civilized men change their creeds and their decalogues as often as 
they do the fashion of their dress; and SAMUEL MAXWELL, judged by 
this Parisian code, was a little old-fashioned.  

Four thousand years ago the afflicted patriarch of Uz inquired: 
"If a man die shall he live again?" Since Job and his three friends 
discussed the mysteries of Divine Providence, one hundred and 
twenty generations of men have come and gone, like the leaves of 
the forest. In each generation the question propounded by the 
Arabian Emir has been repeated. Its echo has been the answer. For 
the solution of this problem Reason has been blind and Philosophy 

dumb.  

We live in a materialistic age. America now is as Rome was in the 
century immediately preceding the Christian era, as France was in 
the last half of the eighteenth century. That elegant, erudite and 
genteel trimmer, Marcus Tullius Cicero, in his philosophical works, 

argues for the immortality of the human soul. But we learn from 
his private correspondence that his profession was insincere. Caius 
Julius Camsar, high priest of Rome, stood up in the Roman Senate to 
declare that to die was dissolecre cuncta mala mortalium; locum ase 
ultra neque curaw neque gaudio-to dissolve all the evils of mortals; 
neither is there any place beyond it for care or for joy,-that is to 
say, physical death is the end of man.  

In France Rousseau and Voltaire had taught mankind that the 
religion of Jesus Christ was but a fable. This avowal had for its 
logical outcome the worship of Reason and the Reign of Terror.  

In this age of ours, when man is wise above what is written; when 
Genesis has been revised by the uncertain light of Geology; when 
wise men have put protoplasm in place of God, and a chimpanzee 
in place of Adam; when the Gospel of the Nazarene, according to 
Matthew, Mark, Luke and John, is pushed aside to give place to the 
Gospel of dirt, according to Darwin, Tyndall, Haeckel and Biichner; 

when a large minority of our educated countrymen are agnostics; 
when the sophomore and the drayman, alike, can repeat by rote the 

anarchistic ravings and atheistic rant of Johann Most and the coarse 

blasphemy of Robert G. Ingersoll; when that green, slimy, slippery, 
frog, which men miscall higher criticism, has hopped up the church 

aisle and sits upon the pulpit-cushion; when hell is reduced to a
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skating-rink; when so-called clergymen are guilty of a grievous con
tempt of court by presuming to sit in judgment on the eternal justice 
of God, how refreshing it is to remember a simple layman, like 
SAMUEL MAXWELL, to whom the child-faith of the Man of Nazareth 
was a sublime and ever-living reality! 

0 venerable shade of my departed friend, how often have I stood 
in your presence condemned before the tribunal of my own con
science! And now that you are gone, I feel led to exclaim, in the 
words of the Hebrew Prophet: "My father, my father, the chariot 
of Israel and the driver thereof." 

MR. CHIEF JUSTIcE NoRvAL: 

It is not my purpose to pronounce an extended eulogy upon JUDGE 
MAXWELL. I shall, in a few words, contemplate him as a jurist, as 
a former member of this court, rather than as a man in all the 
relations that word implies. Such elements of mind and heart as 
exemplify him as a judge will be pertinent. He will be considered 
solely as a potent and positive force, who for more than twenty years 
shaped the jurisprudence of this state.  

He was elected a member of this court in the fall of 1872,which posi
tion he held continuously until January, 1894. His first opinon reported 
is McClary v. Tfie Sious City & Pacific R. Co., 3 Nebr., 44; his last, 
State of Nebraska v. Hastings, 38 Nebr., 584. His services as a judge 
of this court are represented by decisions filed between the dates 
of these two, reported in six and thirty volumes of the state reports.  
When he entered upon his official duties, few principles of law were 
fixed by decisions of this court. His industry and care during those 
years assisted in making plain difficult questions of law, both gen
eral and fundamental. He brought to the office a sound mind, a 
clear understanding of law, and an enlightened conscience. He pos
sessed exceptional energy and industry, never tiring, never willing to 
leave a subject until its underlying principles were known and their 
relations to each other fully understood. He wrote more than a pro
portionate share of the opinions of the court, as an examination of 
the reports will disclose. To his decision he usually gave painstak
ing .care, aiming constantly at thoroughness. The law on its practi
cal side appealed to him more strongly than the theoretical and ideal 
phase, which is so attractive to some minds, who forget that we 
must deal with humanity as it is rather than with it as it should 
be. He fully understood that laws are made by men, and must there

1*
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fore bear the imperfections of their makers; that they are made for 

men, and must be interpreted with respect to human limitations.  

He was a practical man, because he understood humanity.  

From constant intercourse with all sorts and conditions of men, 

be knew humanity in the concrete. He saw men as they are. He saw 

the seams in the garment as well as the lustre upon the surface; 

that the man with the crown and the man with the hoe are only men.  

He understood that self moves the one as well as the other, and is 

an ever present factor in the human equation. These things he 

learned, not from books, not wholly from contemplation, but more 

from men as he had seen and known them. He knew them as Lincoln 

knew them, not from a study of a few individuals of one social grade, 

but from a wide knowledge of many, as he had met them in all 

stations in life. He knew them as men, with all their vagaries and 

limitations, as well as virtues; not as constant factors, as foot

pounds or ethical units, but as men full of idiosyncrasies and of 

noble qualities as well. Hence through all his decisions, the prac

tical predominates over the mere ideal or theoretical, whether he 

deals with men or simply with their riglits and duties.  

He brought to the office a wide acquaintance with the fundamental 

principles of law, gathered by his own exertions rather than by the 

assistance of the schools. To this a life of constant study and con

templation added to the end. This knowledge saved him, ordinarily, 

from that danger of exaggeration which constantly besets the judge, 

owing to the fact that he is seldom called upon to decide other 

than minute points of law in any one case, and seldom has time or 

opportunity to contemplate the law as a connected and harmonious 

whole. Seldom were principles warped from their true proportions, 
but their relations to other principles were kept well in mind.  

Another temptation to which a judge is occasionally exposed he 

could not-always escape. It may sometimes happen that, if the law 

shall continue to be a body of fixed rules and principles on which 

men may rely in their intercourse with their fellows, and with the 

state, an individual must suffer. This seldom occurs, but occasionally 

it is true. As a rule if JUDGE MAXWELL erred in his decisions, it 

was in this class of cases. In doing justice in the concrete he some

times forgot the abstract. The moral law had a firm hold on him, 

and sometimes, when the civil law would work an injustice, he 

resorted to the former. Such mistakes were of the heart rather than 

of the head. Under such circumstances, a man weighed more than
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an abstract principle of law. In such cases, his motto, constantly 
repeated through a long line of decisions, was "substantial justice." 

To add more would be merely a repetition of what has already 
been better said by others.  

The resolutions and addresses accompanying them, with this re
sponse, will be entered upon the record of this court and published 
in the official report.



3n 3Iutmuoram.  

CHARLES A. MUNN.  

HoN. CHARLEs A. MUNN, judge of the eleventh district, was born 

in Allegan County, Michigan, February 17, 1865, and died in Lincoln, 

Nebraska, June 8, 1901. He was left an orphan in childhood; and was 

self-educated. He came to the state in 1884; was admitted to the bar 

in 1887; and was elected judge of his district in 1899. His home was 

in Ord, Valley County, Nebraska, where his widow and son George 

reside. Previous to his election as judge he was three times elected 

county attorney of Valley County.-REPB.TEB.  

(zXIM
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ACT PROVIDING FOR COMMISSIONERS OF THE 
SUPREME COURT.  

(laws, 1901, chapter 25, page 331.) 

AN ACT to provide for the appointment, tenure, qualifications, duties 
and salaries of commissioners of the supreme court, and sten
ographers therefor.  

Be it enacted by the Legislature of the State of Nebraska: 
SECTION 1. The supreme court of this state, is hereby 

authorized to appoint by the unanimous vote and order 
of the judges of said court, nine (9) commissioners of said 
court and such stenographers as the court may, from time 
to time, deem necessary for the aid of such commissioners.  

SECTION 2. No person shall be appointed as such com
missioner who is not a practicing lawyer in good stand
ing, possessing the qualifications required for the office 
of judge of the supreme court of this state, and none of 
said commissioners shall practice law while holding such 
position.  

SECTION 3. Each of said commissioners and sten
ographers shall hold his position for the period of two 
years from and after his appointment, unless his appoint
ment be withdrawn by the supreme court by the unani
mous vote and order of the judges thereof, before the ex
piration of said time.  

SECTION 4. The said commissioners shall each receive 
a salary of twenty-five hundred ($2500.00) dollars per 
year. Said salaries shall be paid in the same manner 
and at the same time as the judges of the supreme court 
are paid.  

SECTION 5. Said stenographers shall each receive a 
salary of one thousand ($1,000.00) dollars per year. Such 
salaries shall be paid at the same time and in the same 
manner as the judges of the supreme court are paid.  

SECTION 6. All vacancies occurring in the position of 
commissioners or stenographers therefor, shall be filled 
in like manner as an original appointment.  

SECTION 7. The supreme court shall prescribe by gen
eral rule, the mode of.hearing and procedure before said 
commissioners, as well as the duties of such commis
sioners and stenographers.  

SECTION 8. Whereas, an emergency exists, this act 
shall take effect and be in force from and after its pas
sage and approval.  

Approved March 19th, 1901.  
(xxiii)



REPORTER'S NOTES.

A table of statutes and constitutional provisions cited 
and construed can be found numerically arranged on 
pages lxxv-lxxxii.  

See page lxvii for cases overruled. The initiative in 
the preparation of this list has been duly recognized in 
the Reporter's Notes to volume 60. In making additions 
thereto for this volume such cases only have been inserted 
as present a patent intentional overruling, together with 
the decision overruled. The listing of cases containing 
apparently conflicting dicta would subserve no useful 
purpose.  

Attention is called to the rules for citations and abbre
viations on pages xii and xiii of volume 46 of Nebraska 
Reports. These rules were drafted by William B. Rose, 
and have only been slightly modified in the 59th and 60th 
and the present volume, to wit: Nebr. for Nebraska; Colo.  
for Colorado. Idaho, Ohio and Utah are not abbreviated.  

The syllabus of each case is prepared by the judge 
writing the opinion. The catchwords or the headlines 
are prepared by the reporter. The first, second and third 
paragraphs of the syllabus to Ames v. Parrott, p. 847, will 
illustrate the use of a headline; the fourth, fifth and sixth 
paragraphs will illustrate the use of catchwords. A suc
cinct and comprehensive headline is not always a possi
bility. The objection to a headline is that it is too much 
like the paragraph. The arguments in its favor may be 
found in Green Bag, vol. I, p. 437, and vol. II, p. 215.  

Attention is directed to foot-notes on pages 143, 295, 444, 
549, 750, 817 and 892.  

(Xxi,)
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PEOPLE'S BUILDING, LOAN & SAVINGs ASSOCIATION OF 

NEWnv YoiK V. ISRAEL PEARLMAN.  

FILED DECEMBER 5, 1900. No. 10,S75.  

Printed Abstract. Where a cause is submitted in this court under 
section 1 of rule 2, and the printed abstract contains no speci
fication of the errors relied on for' a reversal, no question is 
presented for decision, and the judgment will be affirmed.  

ERoR from the district court for Cass county. Tried 
below before RAMSEY, J. ATfired.  

R. B. W1indham and J. B. Strode, for plaintiff in error.  

Matthew Gering, cot'ra.  

PER CITRIAM.  

This was a law action instituted in the county court 
of Cass county and removed thence by appeal to the dis-
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Philadelphia Mortgage & Trust Co. v. Hutchins.  

trict court, where the plaintiff, Israel Pearlman, obtained 
a money judgment against the defendant, the People's 
Building, Loan & Savings Association of New York.  
When the cause reached this court it was advanced and 
submitted under the first section of rule 2, upon an 
agreed abstract of the record. This abstract does not 
contain a specification of any of the errors upon which 
defendant relies for a reversal of the judgment, and 
hence there is no question properly before us for de

cision. The case is ruled by O'Ncill v. Flood, 58 Nebr., 
218, and Allann ing v. Freeman, 58 Nebr., 485. The judg
ment is 

AFFIRMED.  

PHILADELPHIA AOTTGAGE & TRUST COMPANY, APPELLEE, 

V. JANE G. HUTCHINS ET AL., APPELLANTS.  

FILED DECEMBER 5, 1900. No. 9,319.  

Mortgage Foreclosure: CONFIRMATION: TIME. A mortgage foreclosure 

sale may be confirmed, though the sheriff did not make the 

sale within sixty days from the time he received a copy of the 

decree.  

APPEAL from the district court for Lancaster county.  

Heard below before HOLMES, J. Affirmcd.  

A. B. Cofroth, for appellants.  

S. L. Geisthardt,. contra.  

NORVAL, C. J.  

This is an appeal from an order confirming a sale of 

real estate. The ,nly objection urged against the sale 

is that the same was not made and the order of sale re

turned until the expiration of more than sixty days after 

its date. The order of sale was nothing more than a 

certified copy of tfle decree, and the fact that the sale 

was made and the order of sale was returned more than

2 [ Vol'. 81
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School District v. Fiske.  

sixty days after the sheriff received the copy of the de
cree did not invalidate the sale. Amoskeag Sarings lBank 
v. Robbins, 53 Nebr., 776. The order is 

AFFIIIED.  

SCHOOL DisTmcr OF THE CrrY OF LINCOLN V. FERDINAND 

C. FISKE.  

FI'ED DECEIIER 5, 1900. No. 11.515.  

1. Res Adjudicata: Fonj AIPPEAL. Ordinarily, this court will not 
re-examiine questions of law presen ted and determined on a prior 
appeal of the same cause.  

2. Levy of Taxes: GENERAL FND OF SCHOOL DISTRICT: COLr.rj'ION: 
W\AnnANT. Taxes levied to create a general fund of a school 
district constitute a find against which warrants max- be drawn) 
within the amount of such levy, although the money may not 
have been collected and on hand in the fund with which to pay 
the same.  

3. Admission of Testimony: RiVLes o0 TRIAL COURT. Rulings of the 
trial court on the admission of testimony upheld.  

EuRont fron the district court for Lancaster county.  
Tried below before CoizmsH, J. Affirmed.  

A. C. Ricketts and IT. 11. Wilson, for plaintiff in error.  

Slewart t( JIuner, codra.  

NOTRVAL, C. J.  

This case is before us for the second time. A state
ient of the facts will be found in the opinion as reported 

in 58 iNebr., 163, and need not be repeated here. On the 
forier hearing it was decided that architectural plans, 
specifications and detail drawings provided by Fiske 
were not parts of a building, and therefore (lid not fall 
within the provisions of the school law which require 
school officers to have the authority of the voters of the 
district before erecting school buildings, etc., but that 
the board might use money out of the general fund to
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procure plans and specifications as an aid either to the 
legal voters in voting on the question of bonds for the 

purpose of raising money for a .school building, or- as a 

preliminary to determine what kind of buildings should 
be constructed, had the voters already authorized them 
to erect such a structure. On the last trial of the case 
in the district court plaintiff was successful, and the 
school district brings error here, claiming that the evi
dence below establishes the fact that bonds had already 
been voted for the erection of the building, which bonds 
were afterward found to be illegal; that the plans in 
question were prepared with the intention of erecting a 
building previously deterinined on, but which was 
abandoned because of the illegality of the bonds, and 

that these facts make these plans a part of the building.  
It does not occur to this court that it is material whether 

these plans were prepared before or after the bonds were 
voted, or whether they were made with a view to be used 
in the building of a structure already determined upon, 
or not. We are satisfied with the doctrine declared on 

the former hearing, and upon the rehearing of the same 
(59 Nebr., 51), and do not think the facts proved or sought 
to be proved by defendant take the case out of that 
rule. Further, the principle therein laid down is the law 
of the case, and for that reason will not be made a sub
ject for re-examination. Leavitt v. Bell, 59 Nebr., 595; 
Todd v. Houqlhton, 59 Nebr., 538; State v. Consissioners of 
Cass County, 60 Nebr., 566; Ripp v. Hale, 45 Nebr., 567; 
Coburn v. Watson, 48 Nebr., 257; Fuller v. Cuinninghanm, 
48 Nebr., 857; Omaha Life Ass'n v. Kettenbach, 55 Nebr., 
330.  

We have examined the arguments of counsel wherein 
it is sought to take this case out of the doctrine of the 
law of the case, but we are convinced that the rule ap
plies, and that the court below committed no error in 

either admitting or rejecting evidence relative to this 
issue. It is contended, however, that, although it may 

be held that the indebtedness incurred by the district



VOL. 61] SEPTEMBER TERM, 1900. 5 
School District v. Fiske.  

for these services is payable out of the general fund, 
that at the time the contract was made and the indebt
edness created there was no money in this fund with 
which to pay for them, and that for that reason the con
tract of the board was void. There is no express limita
tion of the kind suggested by statute placed ulon school 
boards, and in the absence thereof this court would be 
very reluctant to declare such a rule. To do so would 
cripple many school districts, for out of this fund most 
of the money which goes toward maintaining public 
schools must come, and it is not always possible to have 
money in this fund at all times during the -school year 
to maintain them and keep them open to pupils. The 
taxes had been levied to create the general fund and the 
amount of such levy had not been exhausted. This was 
sufficient to constitute a. fund against which warrants 
may be drawn. Zinmnerman v. State, 60 Nebr., 633. No 
error occurred in the refusal of the court to admit evi
dence tending to show the condition of the general fund 
at the time the contract was entered into, and at subse
quent tities.  

The evidence discloses that a portion of the plans fur
nished were what are commonly known as blue prints, 
and not the original dra.wings prepared by the architect.  
On the trial the blue prints were received in evidence; 
to their introduction objection was made by defendant, 
and it is claimed that this ruling constituted reversible 
error, because the blue prints were not the best evidence.  
It is further claimed that the fact that the original draw
ings were not delivered to the school district precluded 
plaintiff below from recovering, as the furnishing of the 
blue prints alone (lid not constitute a delivery. On the 
first point it is urged that the blue prints are aialogous 
to letterpress copies of letters, which this court has 
frequently ruled are not the best .evidence. This con
tention, however, is not tenable, for the blue prints of
fered in evidence were the very plans that were delivered 
to the school board, and are, therefore, the best and not
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secondary evidence. We think the blue prints were 
"plans," as required by the terms of the contract, and 
that the question of whether they were the original draw
ings and plans or merely fac similc copies of the same is 
not material, particularly as the contract was one for 
services to be rendered by plaintiff rather than for cer
tain plan or plans. Further, the board accepted these.  
blue prints, and never made any objection to thein, nor 
is any complaint made even now that these plans were 
in anywise defective or incomplete.  

We have examined the other objections made by coun
sel, and we are of the opinion that no error occurred at 
the trial for which the judgment should be reversed, and 

it is therefore 

CHARLES W. OAKES. APPELLEE. v. A. C. ZIEMER ET AL., 

IMPLEADED WITH SARAH GRUNINGER, APPELLANT.* 

FILED DECEMBER 5, 100. No. 11,543.  

1. Constructive Service: OPENING DECREE: TENDER OF ANSWER. To 

entitle a defendant to have a decree entered on constructive 

service opened up under section 82 of the Code of Civil Procedure 

he must present a full answer to the merits of plaintiff's cause 

of action.  

2. Answer.: DENIAL: INFORMATION AND BELIEF: MfATTER OF RECORD.  

An answer is sufficient which denies, on information and belief, 
material allegations of the petition which are matters of public 

record.  

3. -: INCONSISTENT DEFENSE. One will not be allowed to plead 

inconsistent defenses in an answer.  

4. Opening Decree: BENEFIT TO MOVING PARTY. A decree will not be 

opened up where the moving party could not be benefited 

thereby.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Affirmed.  

Ricketts & Ricketts, for appellant.  

I. H. Hatfield and S. L. Geisthardt, contra.  
*Rehearing allowed.

6 NEBRASKA R-EPOR%'TS. [ VOL. 61



SEPTEMBER TERM, 1900.

Oakes v. Ziemer.  

NORVAL, C. J.  

In 1896 Charles W. Oakes brought suit in the district 
court for Lancaster county to foreclose a tax lien upon a 
certain lot in the city of Lincoln. One A. C. Ziemer aiid 
wife, the owners of said lot, were made defendaits, as 
were also Sarah Gruninger and others. Service was had 
upon Gruninger by publication, she being a non-resident, 
and it is conceded that she had no personal knowledge of 
such suit until about the time she commenced this pro
ceeding. A decree was afterwards rendered against said 
defendants, foreclosing said tax lien, and under the order 
of court the premises were sold and the same were bid 
in by the plaintiff for a sum less than the amount of his 
lien, the sale was confirmed and a deed duly made and 
delivered. In May, 1900, Gruninger filed a motion to 
open up the decree and judgment under section 82 of the 
Code of Civil Procedure, said motion being supported 
by a proler affidavit. For answer, as provided in said 
section. Fbe alleged, first, that she had no sufficient infor
mation cuncerning the facts stated in plaintiff's petition 
whereon to admit the correctness thereof, and, there
fore, for the purpose of placing the plaintiff on proof, 
denies the allegations contained in plaintiff's petition; 
that she asks that a hearing may be had as to the truth
fulness of the allegations contained in the petition; that 
an accounting may be taken of the amount due, if any
thing, to the plaintiff, and that she may be permitted to 
redeem from the amount, if anything due, by virtue of 
the alleged tax sale and tax certificate. Further, by 
way of a cross-petition, she set up a mortgage made by 
Ziemer and wife to her, which she asks to be foreclosed, 
again asking leave to redeem from the lien of plaintiff.  
She further alleges that the judgment taken by one of 
her co-defendants was for a larger amount than was ac
tually due him, and asks that an accounting may be had 
of that, although she does not allege that the lien of her 
mortgage is junior to that of said co-defendant. An an-

VOL. 61] 7
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swer showing a defense to the cause of action set forth 
in the petition is a condition precedent to a right to have 
such judgment rendered on constructive service opened, 
as, will appear from a reading of said section 82 of the 
Code. The lower court refused to open the decree on this 
showing, and she appeals from the order denying her 
motion.  

This ruling was right for two reasons: (1.) It is not 
the office of a denial on information and belief to put in 
issue the truth or falsity of an allegation whose truth 
or falsity depends on facts contained in public records.  
Whether a tax lien of the fiature of the one set out in 
the petition existed against this property was a matter 
of public record, and to these records she had access at 
all times; hence, if she is ignorant of the truth or falsity 
of the allegations contained in the petition, it is her own 
fault, and she can not, therefore, be heard to say that 
she has no information whereon to admit its correctness, 
and for that reason denies it. The denial in this answer 
was either a sham, or it admitted the allegations of the 
petition. Maxwell, Code Pleading, 386; 1 Ency. Pl. & 
Pr., 813 and note 4. The tendering of a sham answer 
does not meet the requirements of the statute. (2.) The 
two allegations of her answer are in conflict, as are also 
the allegations of her cross-petition and her answer.  
She can not deny that plaintiff has a lien on the prem
ises sulerior to that of her- mortgage, and then, found
ing her right on such mortgage, ask to redeem froim such 
lien. These inconsistencies will be resolved against her 
in a court of equity, and she must be held to have ad
mitted the allegations of the petition; hence she has no 
defense to the cause of action therein set out, and no 
right to be heard in the case.  

As a further right to open the decree, her counsel in
sists that the same is void, for the reason that the peti
tion fails to state a cause of action. An examination of 
the petition convinces us that, while the pleading was 
probably vulnerable to a motion to make more definite

8 -NEBRASKA REPORTS. [Vol. 61
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and specific. its allegations were amply sufficient to sus
tain the decree rendered thereon. Further, if the decree 
is void, she can hardly find cause of complaint in that 
fact, but has her clear remedy in a different course of 
action.  

It is insisted that, although she may have no defense 
to the cause of action set out in the petition, she has a 
right to have the decree opened because of an alleged 
error in the amount found due Webster, one of her co
defendants. The decree as to plaintiff could not be va
cated for that reason, nor the sale thereunder set aside.  
The liens of Grunjnger and Webster were both junior to 
the tax lien of plaintiff, and as the property did not 
bring a sufficient amount on the sale thereof to satisfy 
plaintiff's lien, Gruninger could reap no benefit by the 
setting aside of the decree so far as the same relates to 
the cross-petition of Webster. It follows the lower court 
was right in refusing to open the decree, and its order 
is therefore 

AFFIRMED.  

STATE OF NEBRASKA, EX REL. SAMUEL J. GORDON, V.  
FRANK E. MOORES, MAYOR, ET AL.  

FILED DECEMBER 5, 1900. 1o. 11,592.  

1. Compensation of Constitutional Officer. The compensation or sal
ary of an officer created by the constitution can not be increased 

or diminished during his official term.  

2. Police Judge Constitutional Officer. The office of police judge or 
police magistrate of an incorporated city is called into exist

ence by the constitution.  

3. Holding Over: PART OF TERM. Holding over beyond the fixed 
term of an officer pending the election of a successor in pirsu
ance of the requirements of the constitution is as much a part 
of the term of office as that which precedes it.  

4. -: INCREASE OR DIMINUTION OF SALARY. Where a person law 

fully continues in an office created by the constitution, by virtue 
of his original election and qualification, after the expiration of 
the fixed term, but before his successor is elected and qualified, 
the salary, of such officer holding over, can not be increased or 
diminished.

9VOL. 61] SEPTEMBER TERM, 1900.
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ERROR from the district court for Douglas county.  
Tried below before ESTELLE, J. Reversed.  

J. W. Eller and A. V. Jefferis, for plaintiff in error.  

W. J. Connell, contra.  

NORVAL, C. J.  

This action is in mandamus originally brought in the 
district court for Douglas county. In November, 1895, relator was duly elected police judge of the city of 
Omaha, by virtue of which election he \was entitled, by 
the charter of said city, to serve in such capacity for 
two years, from the first Tuesday in January, 1896, until 
the first Tuesday in January, 1898. Under the charter 
existing at that time, his salary was fixed at .$2,500 per 
annum. In 1897 the legislature enacted a new charter 
for the city, wherein the termi of that office was at
tempted to be fixed at three years, and the salary dimin
ished to $1,200 per annum. The city election under said 
new charter was held on the 20th day of April, .1.897, 
and it was provided by such charter that the term of 
illice of the person elected police jtulge at such election 

-should extend from the third Monday succeeding his 
election to the third Monday in March, 1900. Relator, 
at the election held on the said 20th of April, 1897, re
ceived a plurality of the votes cast for police judge.  
Afterwards, in the case of State v. Stuht, 52 Nebr., 209, 
it was decided that the legislature had no power to make 
the term of police judge longer than two years, the term 
fixed for that class of officers under the constitution, and 
held the portion of the charter in that respect void. As 
no election was held in November, 1897, relator held 
over under the provisions of section 20, article 6, of the 
constitution. His salary at the rate of $2,500 per annum 
was paid until the first Tuesday in January, 1898, since 
which time the city has. refused to pay him at a higher
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rate than $1,200 per annum, the amount fixed by the 
a.ct of 1897; and this action was brought to compel the 
payment of the difference between the amount fixed by 
the old charter and that designated b the new. Re
lator was unsuccessful in the lower court, and brings 
error to reverse the judgment.  

Section 16, article 3, of the state constitution declares: 
"Nor shall the compensation of any public officer be in
creased or diminished during his term of office." This 
provision of the fundamental law has been construed to 
apply alone to officers created by that instrument, and 
as to such officers their compensation or salary, as the 
same existed when the official term began, could be 
neither increased nor diminished during such -term.  
Cowily of Douglas v. Tim me, 32 Nebr., 272. A police mag
istrate or police judge of an incorporated city or town 
is a. constitutional officer. Constitution, art. 6, sec. 1.  
Therefore the provisions of section 16, article 3, are ap
plicable to the office of the police judge of the city of 
Omaha, and the salary of such officer can not law-fully 
be increased or diminished during the official term. The 
only question, therefore, necessary to determine, out of 
the multttude argued by the parties, is, whether or not 
the term served by the relator subsequent to the first 
Tuesday in January, 1898, is a part of his term of office, 
within the purview of that portion of section 16, article 
3, of the constitution to which reference has already 
been had. If-the time relator served subsequent to the 
first Tuesday in January, 1898, is a part of his term of 
office, if he has had but one term of office, and not two 
terms, then he is entitled to compensation at the rate 
of $2,500 per annum, regardless of whether that part of 
the charter of 1897, which attempted to fix the salary of 
that officer-at a lower rate, is or is not valid, which latter 
question we do not decide.  

This controversy arises by reason of the fact that two 
sections of the constitution, the one relating to execu
tive officers and the other applicable to judicial officers,
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differ in form; and counsel contend that, because of a 
difference in the wording of the two sections, a different 
construction should be placed upon the one governing 
judicial to that placed upon the one relative to execu
tive officers. Section 1, article 5, which falls within the 
present discussion, is as follows: "The executive de
partment shall consist of a governor, * * * who shall 
each hold his office for the term of two years from the 
first Thursday and [after] the first Tuesday in January 
next after his election, and until his successor is elected 
and qualified." It is conceded that, if one of the officers 
mentioned in the section above quoted, hold over his 
fixed term, such holding over would be a mere contin
uance of his former term, and would entitle him to the 
protection of section 16, article 3, above quoted; and 
doubtless that is the law. State v. Boyd, 31 Nebr., 682; 
State v. Smith, 87 Mo., 158; Eddy v. Kincaid, 28 Ore., 539; 
Baker City v. Murphy, 30 Ore., 405; Gosman v. State, 106 
Ind., 203; People v. Tilton, 37 Cal., 614.  

In Baker City v. Murphy, ubi supra, Wolverton, J., in 
delivering the opinion of the court, observed, page 415: 
"One thing, however, is palpably manifest. that the right 
to hold over is by virtue of the previous appointment or 
election and qualification; it is a right accorded by stat
utes regulating the tenure of office. The holding does 
not come to an end on the day of the expiration of the 
statutory period, unless there comes a duly elected and 
qualified officer to cut it off, or unless his recognized 
successor is inducted into the office. In one sense, the 
holding over is pro tenpore, because the time of the hold
ing is dependent upon the election or appointment of 
a successor; and in another it may be considered as the 
occupancy of a successor's term, which is shortened by 
that length of time. But the holding for the technical 
term and the holding over is a recognized right arising 
from one appointment or one election. The tenure of 
office is indivisible. It cannot be considered as a broken 
term, or as a double term; it is one continuous holding;
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and the holding over, abiding the election of a. successor, 
it seems to us, is as much a part of the term of office as 
that which precedes it, and the interpretation of the 
bond in question must be governed accordingly." 

A case much in point here is State v. Smith, 87 Mo., 158, 
160. Black, J., in the course of his opinion, says: "It is 
true the law by which the relator was appointed fixed 
the term of office at four years, and contemplates that 
at the expiration of that time a new appointment will 
be made, but the same law also contemplates that the 
appointing power may not be promptly exercised, and 
to prevent a vacancy the incumbent is made to hold 
over until such appointment is made. This is a contin
gency contemplated by the law, and enters into every 
such appointment, and the time he holds over the desig
nated period is as much a part of the term of his office 
a.s that which precedes the date at which the new ap
pointment should be made. We have seen this is so for 
all purposes of holding the office, and in suits against 
the officer and his sureties on his official bond, and it 
must also be true with respect to the emoluments of the 
office." .  

The office of police judge, however, falls within sec
tion 20, article 6, of the constitution, which is as follows: 
"All officers provided for in this article shall hold their 
offices until their successors shall be qualified and they 
shall respeciivelv reside in the district, county or pre
cinct for which theY shall be elected or appointed. The 
terms of office of all such cfficers, when not otherwise 
prescribed in this article, shall be two years. All of
ficers, when not otherwise provided for in this article, 
shall perform such duties and receive such compensation 
as may be provided by law." It is argued that, by rea
son of the diffe-ence in the phraseology of these two 
provisions, it was intended by the framers of the con
stitution that the hold-over term of a judicial officer 
should not be considered a part of his regular or fixed 
term, but should be considered a. new or distinct term;
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that if the framers of the constitution had intended the 
tenures of office of the two classes of officers to be the 
same, they would have used the same form of expres
sion in both sections. Aiguments based upon the mere 
forms of sentences, or the collocations of sentences in a 
paragraph, are usually weak, and we think that in this 
case they are exceptionally so. One of the arouments 
of counsel for respondents is that the fact that the sen
tence which provides that judicial officers shall hol( 
their offices until their successors are qualified precedes 
the one which fixes the length of their term, is signifi
cant, when it is remembered that in the section relating 
to executive officers the length of term precedes the pro
vision that they shall hold their office until their succes
sors are elected and qualified. It is also.argued that 
the fact that a provision foreign to the matters in con
troversy, that with respect to the residence of ijudicial 
officers, is interpolated between the provision relating to 
length of term and that relating to their holding over, 
serves also to differentiate the meaning of this section 
from the one concerning executive officers, which is com
pact, having no provisions foreign to these two injected 
into it. We fail to see the force of this argument. The 
framers of the constitution had command of the whole 
of the English language, one which is explicit, by which 
to express their meaning, and had they intended that a 
different rule should obtain relative to hold-over execu
tive and judicial officers, it is reasonable to presume 
that they would have used language clearly expressing 
such purpose. Obviously they had in mind a uniformity 
of meaning, rather than a diversity. Nor do we appre
hend they supposed it was necessary to adopt a dead 
iuiforimity of forms, in order that a uniform ,construe
tion of constitutional provisions might be obtained.  
The meaning of section 20, article 6, seems clear enough, 
though doubtless a more compact form of expression 
might have been adopted, as did obtain in section 1, 
article 5. regulating the termns of executive officers. But
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until a reason more convincing than the arguments 
based on the mere form of the sentence, or lack of uni
formity of expression, is adduced to support the conten
tion that the constitution builders desired diversity in 
imteaniing when uniformity would subserve the same ends,.  
we are constrained to hold-that, so far as relates to the 
question in controversy, no difference obtains between 
the tenure of an executive officer holding over after the 
expiration of the term to which he was elected or ap
pointed, and that of a julicial officer, but in either class 
the holding over and the regular term constitute one 
term of office, within the meaning of section 16, arti
cle 3.  

It follows that in refusing the writ of mandamus 
prayed for the district court erred, and its judgment is 
therefore 

REVERSED.  

HENRY D. -lEA N. STATE OF NEBRASKA.  

FIT:n )EcEMER 5,1900. No. 11,634.  

1. Bill of Exceptions: Alonox To QUAST. A motion to quash a bill 
of exceptions is of no avail where no bill of exceptions has been 
settled in the canuse.  

2. Habeas Corpus: PETITION: VANT OF PROBABLE CAUSE. A petition 
for habeas corpus, when based upon alleged want of probaule 
cause, should set out all the testinony taken before the examin
ing magistrate.  

:. Motion for New Trial: FAILui TO FILE: DISMISSAL OF PETITION.  
The failure of a litigant to file a motion for a new trial can 
furnish no sufficient cause for dismissing his petition in error 
out of the appellate court.  

4. Committing Magistrate: PROnABLE CAUSE: EvrDENCE NEED NOT 
[E SUFFICIENT TO CONVICT. Evidence which would justify a 
committing magistrate in finding that probable cause existed 
for holding a defendant to appear before the district court to 
answer a criminal charge need not necessarily be sufficient to 
uphold a verdict of guilty when he is placed on trial.  

EnRfoT from the district court for Dawson county.  
Tried below before GRIMES, J. Affirmed.
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Rhea v. State.  

Harry B. Fleharty and Henry D. Rhea, for plaintiff in 
error.  

Consantine J. Smyi.th, Attorney General, Paul Phey and 
1. A. Sictwart, contra.  

NoRvAL, C. J. .  

Henry Rhea was arrested on complaint filed with a 
justice of the peace in Dawson county, charging him 
with embezzlement of certain moneys. On the prelim
inary hearing the justice found that there was probable 
cause, and held him to the district court in the sum of 
$500, to answer the accusation. In default of bail he 
was committed to jail. Thereupon he commenced habeas 
corpus proceedings before the county judge, setting forth 
in the petition for the writ all the evidence introduced 
on the preliminary hearing, and claiming in his peti
tion, among other things, that no evidence sufficient to 
support the finding- that there was probable cause to 
hold him to answer to the charge of embezzlement was 
introduced before the justice of.the peace. On the hear
ing before the county judge, as appears by the record, 
no evidence aside from that taken before the justice of 
the peace was adduced; no witnesses were called, ex
cepting two, who were examined for the purpose of 
identifying the original complaint. The county judge 
found that Henry Rhea was unlawfully detained, and 
ordered him discharged from custody. The state, with
out having filed a motion for a new trial, removed the 
proceedjng to the district court upon error. The record 
in the county court was filed in the district court, but 
no bill of exceptions was settled or allowed. Two mo
tions were made by counsel for Rhea, one to quash and 
dismiss the petition in error, the other to quash what 
is called therein the "pretended bill of exceptions," 
which motions were overruled by the district court; and 
on the hearing on the merits it found that the county 
court erred in discharging the petitioner, set aside its

1 G [VOL. 61
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findings and judgment, and ordered that Rhea be re
manded to the custody of the sheriff. Petitioner prose
cutes error proceedings, alleging tha.t the district court 
erred (1) in overruling the motion to quash and dismiss 
the petition in error, and (2) in overruling the motion to 
quash the pretended bill of exceptions.  

The second ground for erroK may be dismissed with 
the statement that there was no attempt made by the 
state to settle a bill of exceptions. The only evidence 
contained in the transcript filed by the state in the dis
trict court was that taken at the preliminary hearing in 
the justice's court, and as it was a part of the petition 
for the writ filed by Rhea in the county court (State v.  
Ens.'ign, 13 Nebr., 250), it was properly made a part of the 
record certified by the county court and filed in the dis
trict court. It may be as well to remember then that 
no bill of exceptions was ever settled in the case, or filed 
in the district court.  

Several grounds are alleged in the motion to dismiss 
the petition in error, the principal one being that, as no 
motion for a new trial was filed by the state in the coiiiity 
court there was nothing to review, and that the district 
court should, therefore, have sustained the motion to 
quash and dismiss the proceedings. That no motion for 
a new trial was filed in the county .court was insufficient 
reason for dismissing the petition in error out of the 
district court. Shickle v. Kent, 34 Nebr., 56S; Gaughran 
v. Crosby, 33 Nebr., 33; Lrck v. Omaha Nat. Bank, 43 Nebr., 
613; Hiart v. Myers, 59 Nebr., 711.  

It is, however, further urged that the district court 
erred in ordering the petitioner remanded to the custody 
of the sheriff, for the reason that the evidence taken be
fore the justice of the peace, which is made a. part of the 
petition for the writ, is not sufficient to show probable 
cause to hold him on the charge of embezzlement. The 
facts are, briefly, that Rhea is an attorney at law; that 
while acting in that capacity for one Prutsman, he came 
into the possession of; money belonging to the latter in 

6
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something over $330; that Prutsman, by himself and by 
his attorney, demanded the money of Rhea, who ac
knowledged that he had collected it for Prutsman, but 
claimed that on the afternoon on which he collected it 
he went into a saloon, remaining there until some time 
in the following forenoon, and that after he had left 
the saloon he discovered that he had lost the money, 
excepting two cents. How it was lost was not explained 
by Rhea, although he himself took the stand on the trial 
and testified at some length. It is claimed that, under 
the rule announced in Hamilton v. State, 46 Nebr., 284, 
the evidence taken was not sufficient to justify a finding 
that there was probable cause to believe that there had 
been a fraudulent appropriation of the money by Rhea.  
It will be observed that in that case the defendant had 
already been convicted in the district court on a charge 
of embezzlement, and that this court was considering 
the sufficiency of the evidence to sustain the verdict.  
If the court there had been passing upon the point of 
whether probable cause had been shown, a very different 
question would have been presented. Evidence that 
would justify a committing magistrate in finding that 
probable cause existed for the detention of a defendant 
need not necessarily be sufficient to sustain a verdict of 
guilty when he is placed on trial; and for that reason 
the case relied upon is not in point. We are of the opin
ion that, taking the whole of the evidence together, it 
was sufficient to justify the justice of the peace in hold
ing Rhea for trial on the charge preferred against him, 
and for that reason the county- court erred in ordering 
his discharge. Since evidence adduced on the prelim
inary trial is made a part of the petition for the writ and 
such evidence disclosed probable cause, the application 
or petition for habeas corpus failed to state a cause of 
action. It is further urged, however, that the evidence 
discloses that for his compensation Rhea was to receive 
a certain per cent of the money so collected by him; that 
he was, therefore, a part owner of the property and could
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not be guilty of embezzlement of that which belonged to 
him. Wletlier the point would be a good defense upon 
the trial we will not stop to inquire. Sufficient to say 
that there was evidence enough to make out a case of 
probable cause.  

The judgment of the district court is 
AFrFIRMED.  

FRED RENARD v. A. E. WYOKOFF ET AL.  

FILED DECEM RER 5, 1900. No. 11,685.  

1. Abstract of Record: CONTENTS. An agreed printed abstraet mast 
include Ihe petition in error, or an abstract of the assignments 
of error.  

2. -- : : CoUnT WILL NOT LooK .BEYOND AusTRACT. Where 
a. case is sulbmitted on an agreed printed abstract, the court 
will not look beyond the abstract.  

ERHiO from the district court for Burt county. Tried 
*below before ESrELLE, J. Affimed.  

Gillis & Bowes, for plaintiff in error.  

HiopeirOll & Sin qhaus, F. S. Hfowell and Ira Thomas, contra.  

NORVAL, C. J.  

A judgment of the district court is before us for review 
by petition in error. The cause has been submitted i
der section 1, rule 2, which provides "for such submission 
on printed] briefs accompanied by or containing an agreed 
printed abstract of the record and evidence upon which 
the case is to be determined." The printed abstract 
herein does not contain the petition in error nor an ab
stract of the assignments of error. No question, there
fore, is presented for review. O'Ncill v. Flood, 58 Nebr.  
218; Manning v. Freeman, 58 Nebr., 485. The judgment is

AwinMRM.
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GEORGE BUR*iKE ET AL. v. FItsTr NATIONAL BANK OF 

PENDER.  

FILEDn DEcEiimER 5, 1900. No. 9,323.  

1. Dirzeting Verdict: SUrr'ITENcY OF EVIDENCE. It is not error to 

direct a verdict for plaintiff in a case where a verdict in favor 

of the defendant could not, for want of sufficient evidence, he 

permitted to stand.  

2. Sale of Mortgaged Property: EiErrioN or REMEDIES. Where mort

gaged property has been sold by the mortgagor witbout the 

knowledge or consent of the mortgagee, such mortgagee may 

either disavow the sale and retake the property, or ratify it and 

recover the proceeds of the sale.  

Eimuon from the district court for Douglas county.  

Tried below before POWELL, J. A ffirlud.  

Hall, Mcaulloch &V Olurkson, for plaintiffs in error.  

Brome d- Binett, cotira.  

SULLIVAN, J.  

This action was brought by the First National Bank 

of Pender to recover of George Burke and Frazier th' 

sum of $967, which, it.is conceded, came into their hands 

as the proceeds of a sale of cattle made by them in the 

corse of their business as live stock commission mer

chants. The jury, in obedience to a peremptory instruc

tion. found the issues in favor of the plaintiff and, judg
ment having been rendered on the verdict, the defendanti; 

bring the record to this court for review. The cattle 

in qucestion were owned by F. J. Coil, who, in February.  

1895, consigned them with other cattle to the defendants 

at South Omaha, where ihey were sold. The bank claims 

the proceeds of the sale under a chattel mortgage exe

euted by Coil to its assignor, George F. Phillips, on 
September 19, 1891. Another ground upon which it as

serts title to the money is thus stated in the petition: 

"That said cattle were prior to said sale segregated by

NEAHAN14'KA REOTS 1',20 [VoLt.(1
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the mortgagor ('oil from other cattle shipped to defend
ants at that time in the presence and to the knowledge 
of said defendants, and(l defendants directed by said Coil 
to apply the procee(ds of the sale of said cattle to the 
paynient of said mortgage given to said Phillips." The 
adtion was defenled on the theory that the cattle were 
not covered by the plaintiff's mortgage, but were covered 
by a prior mortgage g;ven by Coil to George Burke and 
Frazier and by them transferred to the American Bank 
Trust CopnpanY of Sioux City, lowa. The allegation of 
t he petition above q uoted was denied and the proof with 
lespect to it was somewhat conflicting. But the evidence 
upon the other branch of the case justified the action of 
the trial court in directing a verdict for the bank. It is 
very clear that the Phillips mortgage was a lien on the 
rattle and that the other mortgage was not. Had the 
case been submitted to the jury, a finding in favor of 
the defendants could not be permitted to stand. This 
being so it was not error to dirc~t a verdict. tHards v.  
Pluttc Valley Insprovement Co., 46 Nebr., 709. Geor-e 
llirke and Frazier having sold property upon which 

laintiff had a li-en, it miight, of course, elect .to ratify 
he sale and sue them for the proceeds; and this is pre

cisely what it has (lone. Jones- c. Hoar, 5 Pick. [Mass.], 
285; Gordon c. Brucnr, 49 Mo.. 570; Bliss, Code Pleading, 
sec. 13. In this view of the case it is not necessary to 
consider the alleged errors in excluding evidence in rela
iiou to admissions of Coil made at the time the cattle 
were sold. The judgment is 

A i 1,AFFIRMED.
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STATE OF NEBRASKA V. BANK OF COnDIERCE OF GRAND 
ISLAND, MODERN WOODMEN OF AMERICA ET AL., 
APPELLEES, AND HENRY V. M1ERRIAM ET AL., AP

PELLAINTS.  

FJLED DECEMBER 5, 1900. No. 10,701.  

1. Petition: DE1URiEn. A petition which, in apt language, charges 
that lie defondant is indebted to the plaintiff in a sum niafnied 
is not demurrable because it also states that the ownership of 
the claim is disputed and in litigation between the plaintiff and 
ano.ther party.  

2. Election of Remedies. Before a case can arise for the application 
of the principle of election of remedies there must 1e (1) two co
existing remedies; and (2) those remedies must. be so incon
sistent that a party can not logically choose one without re
nouncing the other.  

3. - . If the law gives but one remedy to a party, lie is not pre
cluded from resorting to that because lie has attempted to avail 
himself of another to which he was not entitled.  

4. Insolvent Bank: CREDITOR: FLING CLAIM W\i.trcEIvEu: LU11TA
'Tox. A court may, in its discretion, permit a creditor to share 
in the assets of an insolvent bank, although his claim was not 
filed with the receiver within the time which was by a general 
order limited for the presentation of claims.  

5. Limitation: OTHER CREDITOR: ACTUAL NOTICE. The failure of a 
creditor to file a claim within the time fixed by the order of 
the court does not warrant another creditor who knows of such 
claim to act on the assumption that it will not be presented.  

6. - : - : BELATED CLAIM. A creditor who has not been de
prived of any legal right by the allowance of a belated claim 
against an insolvent bank can not complain of the order of the 
court allowing such claim.  

APPEAL from the district court for Hall conkt. rdjj 

below before THoMPSON, J. Affirmed.  

John L. t bster '1S andi J eaincs ![. lduloslh, for h)1)tllants.  

Constaitinc J. Sm/lth, Attorucy General, for the state.  

11V. Hi. Thompson and A. R. Talbot, contra.  

SULLIVAN, J.  

This case comes here by appeal from an order of the 
district court of Hall county recognizing and enforcing
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the claim of appellee, a belated creditor, to share with 
other creditors in the assets of an insolvent bank which 
is in the hands of a receiver and being wound up in ac 
cordance with the provisions of the state banking law.  
Compiled Statutes, 1899, ch. 8. The Modern Woodmen 
of America, a fraternal insurance organization incor
porated under the laws of the state of Illinois, had, prior 
to July 19, 1895, through its head banker, David C. Zink, 
deposited with the Bank of Commerce of Grand Island 
the sum of $27,269.33, no part of which has ever been 
checked out or otherwise withdrawn. In June, 1895, 
Zink's term of office as head banker expired and his 
official authority was thereupon extinguished. On Jan
uary 20, 1896, the Bank of Commerce became insolvent 
and suspended business. The insurance association, the 
appellee herein, did not present its claim to the receiver 
within the time limited by the order of the court for the 
presentation of claims, nor for more than two years 
thereafter. It knew that the affairs of the bank were 
being wound up, but refrained from filing a claim be
cause its managing officers were of opinion that the 
Union National Bank of Omaha, which it had sued, and 
which it is still pursuing in the federal court, had become 
liable to it for the amount of the deposit in the Grand 
Island bank. The claim against the Omaha bank is 
grounded on a paper transaction between the cashier of 
that bank and the cashier of the Bank of Commerce.  
Briefly stated the transaction was this: On January 6, 
1896, the Bank of Commerce, being in financial distress 
and desiring to conceal from the public the fact that it 
was indebted to the Modern Woodmen of America in a 
large amount, obtained from the cashier of the Union 
National Bank the following certificate: 

"January 6th, 1896.  
"I, Charles E. Ford, cashier of the Union National 

Bank of Omaha, Nebraska, do hereby certify that at the 
close of business on the 31st day of December, A. D.  
1895, the Modern Woodmen of America had on deposit
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in this bank the sum of $27,269.33, designated 'General 
Fund.' CHARLES E. FORD, Cashicr." 

This certificate was sent to the appellee to enable it, in 
accordance with its usual custom, to prepare and publish 
an annual statement showing its assets and liabilities, 
together with the names of its depositaries. The -certifi
cate was false; it was made by Ford for a fraudulent 
purpose and without authority from his principal. The 
fund in the (i and Island bank was never transferred to 
the Omaha bank, and it was not intended that it should 
be. Neither Ford nor 0. J. Smith, the cashier of the 
Bank of Connierce, intended that the transaction should 
have any legal eticacy.- It was not intended to create 
any new rights or liabilities, and as between the two 
banks it is clear, of course, that the effect of the trans
action could not go beyond the intentions of those who 
participated in it. Since 'the fund in question was never 
in the hands of the Omaha bank, it is certainly not liable 
to the appellee upon an implied proiise; and it does not 
appear that it made, or that its cashier attempted to 
make, any express agreement to pay the money. Neither 
does it appear that the gratuitous and unauthorized act 
of Ford in issuing the certificate above set out would 
preclude the bank from denying liability. In the light 
of the record before us ve do not see howy the appellee 
can succeed iii the case pending in the federal court.  
Surely it can not succeed upon any theory which implies 
that the Baik of Commerce has been absolved from its 
obligation to the insurance association. Appellants, who 
are creditors anid stockholders of the insolvent bank, ob
ject to the appellee's claim, because its allowance will 
result in reducing the dividends which they will receive.  
as creditors and increase their liability as stockholders.  

Their first contention is that the petition does not state 
a cause of action. The facts heretofore stated are clearly 
set forth, but in explanation of the delay in presenting 
the claim to the receiver it is alleged "that it was a dis
puted question by and between the Union National Bank
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of Omaha, Nebraska, and the said Modern Woodiuen of 
America, as to who was in fact the owner of the said 
indebtedness; whether or not the said indebtedness was 
owing from the said Bank of Commerce to the said Mod
ern Woodmen of America, or whether or not the same 
was owing from the said bank to the said Union National 
Bank of Omaha, and that said question has been in a 
state of litigation ever since', and is now." That the 
ownership of the claim and the liability of the Bank of 
Commerce to the Modern Woodmen of America were dis
puted questions does not by any means negative or break 
the force of the facts pleaded. All the facts stated in 
the petition are consistent with appellee's right to have 
its claim adjudged to be a charge upon the assets of the 
insolvent bank.  

The next contention is that appellee having, with full 
knowledge of the essential facts, clected to proceed 
aga.inst.tle Union National Bank, it c(an not now retrace 
its steps, but is conclusively bound by its election. It 
may be conceded that if the doctrine of election is here 
applicable, the appellee has forever lost its remedy 
against the Grand Island bank by choosing to pursue a 
different one. But we are of opinion that the doctrine 
does not apply to this case. "The defense of waiver by 
election," says Wells, J., in Connihan v. Thompson, 11 
Mass., 270, 272, "arises where the remedies are incon
sistent; as where one action is founded on an affirmance, 
and the other upon the disaffirmance of a voidable con
tract, or sale of property. In such cases any decisive act 
of affirmance or disaffirinance, if done with knowledge of 
the facts, determines the legal rights of the parties, once 
for all." Before a case can arise for the application of 
the principle of election there must be (1) two co-exist
ing renedies; and (2) those remedies must be so incon
sistent that a party can not logically choose one without 
renouncing the other. Apt illustration of the rule is 
found in some of the cases cited by counsel for appel
lants in which it is held that one who has sued on the
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theory that an unauthorized act done in his name has 
been ratified can not afterwards maintain an action on 
the theory that such act and the assumed agency of the 
person by whom it was performed have been repudiated.  
Crook v. First Nat. Bank of Baraboo, 83 Wis., 31; Equitable 
Life Assurance Societ v. May, 82 Ga., 646; Fowlcr v.  
Bowcry Savinys Bank, 113 N. Y., 450. In the present 
case there never was but one remedy of which the ap
pellee could avail itself. Its officers thought otherwise; 
and perhalis they think so still, but that does not change 
the fact, nor alter in any way the rights of these litigants.  
One is not precluded from resorting to a remedy which 
the law gives him because he has attempted to avail 
himself of one to which he was not entitled. It is not 
enough that he supposes he has two remedies and that 
he acts upon that supposition; lie must have them in 
fact. 7 Ency. Pl. & Pr., 364. In Bunce v. Grave, 111 
Ind., 351, 352, it is said: "A party who imagines-he has 
two or more remedies, or who misconceives his rights, 
is not to be deprived of all remedy, because he first~tries 
a wrong one." In Stiow v. Alley, 156 Mass., 193, 195, 
Holmes, J., speaking of the doctrine of election, uses 
this language: "Election exists when a party has two al
ternative and inconsistent rights, and it is determined 
by a manifestation of choice," citing Metcalf v. TWilliants, 
144 Mass., 452. "But the fact," he goes on to say, "that 
a party wrongly supposes that he has two such rights, 
and attempts to choose the one to which he is not en
titled, is not enough to prevent his exercising the other, 
if he is entitled to that. There would be no sense or 
principle in such a rule." In In re Van Norman (Bernett 
v. Lapp), 41 Minn., 494, 496, Mitchell, J., delivering the 
opinion, said: "The rule is as undoubted as it is familiar 
that, where a party has inconsistent rights or remedies, 
he may claim or resort to one or the other, at his elec
tion, and that when once made his election is irrevoca
ble. But we think it is equally true that a mere attempt 
to pursue a remedy or claim a right to which a party
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is not entitled, and without obtaining any legal satisfac
tion therefrom, will not deprive him of the benefit of 
that which he had originally a right to resort to or 
claim." In Agar v. Winsloo, 123 Cal., 587, 590, Commis
sioner Gray, after saying that where there exists an 
election between inconsistent remedies a party is con
tined to the remedy which he first prefers or adopts, con
tinues as follows: "Before one can exercise an option 
or preference between two things, both those things imust 
have an actual existence. The defendant, therefore, can 
not defend in this action of unlawrful detainer on the 
theory that plaintiff, in beginning the suit in ejectment, 
exercised his right of election between two reiiedies, 
unless he makes it appear that both these remedies were 
open to plaintiff." We have quoted thus extensively 
from the decisions of other courts, not because we have 
at any time regarded the question under consifleration 
as a debatable one, but because the learned counsel for 
appellants have given it much attention in their brief, 
and are evidently persuaded that it should be resolved 
in their favor.  

A further argument for a reversal of the order of al
lowance is that the appellee is barred by the doctrine 
of estoppel from asserting its claim. The following defl
nition of an estoppel in pais was approved by this court 
in Burke v. Utah Nat. Bank, 47 Nebr., 247, 253: "To estab
lish an estoppel in pais it must be shown: first, that the 
person sought to be estopped has made an admission 
or done an act with the intention of influencing the con
duct of another, or that he had reason to believe would 
influence his conduct, inconsistent with the evidence he 
proposes to give, or the title he proposed to set up; sec
ond, that the other part.y has acted upon or has been 
influenced by such act; third, that the party will be 
prejudiced by allowing the truth of the admission to be 
proved." How have appellants brought their case within 
the doctrine thus stated? They knew that appellee had 
a claim against the Bank of Commerce; they knew that
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such claim might be yet presented to the receiver and 
that the court might, in its discretion, allow it. Their 
expectation with respect to appellee's future conduct 
has, doubtless, been disappointed, but they have not 
been deceived. They should not have permitted the con
clusion to impose itself upon them that the right to file 
a claim had been abandoned because it had not been 
promptly asserted. Besides it does not appear that i hey 
have been pr)ejudiced in any way by the action taken 
under the belief that appellee had waived its claim.  
They say that they made a second payment on their 
stockholders' liability, but they do not show that they 
have paid more than the amount legally due, or that they 

could have successfully defended an action brought 
against them by the receiver. Neither does it appear 

that appellee had the slightest reason to suppose that 
appellants' conduct as stockholders wol(1 be influenced 

by its failure to seasonably claim its share of the bank 

assets. No estoppel has been proven.  
The order appealed from is 

AFFIRME1D.  

STATE OF NEBRASKA V. STANDARD OIL COM1PANY.  

FILED DECEMBER 5, 1900. No. 11,074.  

1. Anti-Trust Law: NATURE OF ACTION UNDEB. The action provided 

for in section 4 of the "Aiuti-trust law" (Compiled Statutes, 1899, 

ch. 910), to prohibit foreign corporations from doing busi

ness in this state, in contravention of our laws, is a civil action 

both in substance and form.  

2. : (UO WARRANTO: INJUNCTIoN. A foreign corporation, by 

reason of having done one or more of the criminal acts men

tioned in section 2 of the "Anti-trust law" (Compiled Statutes, 
1899, cl. 91t), may, by injunction or quo warranto, be excluded 

from the state.  

3. Statutory Construction. In construing an act of the legislature 

all reasonable doubts must be resolved in favor of its constitu

tontalit.O 

4, Anti-Trust Law: DECLARATORY OF CO3DiMoN LAW, Sections 3 and 4
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of the "Anti-trust law" (Compiled Statutes, 1S9, ch. 9lu), pro.  
viding for ousting corporations by civil action from the exer

cise of powers and privileges which have been abused, is declara

tory of the common law.  

5. Foreign Corporations: RionT: CoMITY: PEvocAxriox. Foreign cor
porations do business here not by right, but b comity. and the 
state may, at pleasure, revoke the privilege which it has grantea 

such corporations.  

6. - : REVOCATION OF PRIVILEE: PENALTY.- The revocation of 

the privilege given a foreign corporation to do business here is 

not the infliction of a penalty.  

7. -- : EVIDENCE: REQUIsITION. A foreign corporation doing busi.  

ness in violation of the "Anti-trust law" (Compiled Statutes, 
IS9, ch. 91a), may be required, under section 394 of the Code o? 

Civil Procedure, to furnish evidence against itself in an action 
brought to exclude it from the state.  

ORIGINAL proceeding in injunction. Application for 
an order requiring the defendant to allow the attorney 
general to inspect and copy its books and records to ob
tain evidence to maintain the allegations of the petition 
herein. Motion sutstained.  

Constantive J. Smyth, Attorney G(eneral. for the state: 

This action is civil and not criminal in its nature.  
Mitchell v. State, 1.2 Ncbr., 538. If the court should reach 
the conclusion that this i, a criminal action, it would 
have the effect of practically annulling the law. Then we 
could not subpoena the (cfendant to come into court to 

produce evidence against himself or itself, as the case 
might be. He could stand upon his constitutional rights.  
and effectively bar every avenue leading to the discovery 
of the-truth. In a word, it would be practically impos
sible to prove that the defendant was a trust, or con
nected with one, within the meaning of the anti-trust 
law. This is precisely what was held in Ioyd v. United 
States, 116 U. S., 616.  

The constitution confers original jurisdiction on the 
supreme court of all civil cases to which the state is a 
party and this jurisdiction can not be limited or extended 
by the legislature. If the above proposition be true, then
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the supreme court has jurisdiction of this case, if it be a 
civil suit, even though it be a special proceeding, or even 
though the legislature attempted to confer original juris

iction on some other tribunal.. In a word, the legisla
ture can not take away from the jurisdiction of the 
supreme court, or in any way affect the jurisdiction con
ferred upon it- by the constitution. This, we think, is 
amply sustaine(l by the reasoning of the following two 
cases: Miller v. ll'heceler, 33 Nebr., 765; Stale v. Hall, 47 
Nebr., 579. It is true that in those cases the qnestion 
was whether or not the legislature could enlarge the 
jurisdiction of the supreme court. But we apprehend 
that the reasoning by which the court in those cases 
reached the conclusion that the legislature may not in
crease the court's original jurisdiction, sustains the con
verse proposition, that the legislature may not decrease 
that jurisdiction as conferred by the constitution. Apart 
from authority it seems to us that it must be funda
mental, that the legislature can not take away that 
which the constitution confers.  

Alfred D. Eddy, Jolm M. Thurston, Mc~oy & Olmsted and 
Woolworth & McHw gh, contra: 

The act under which this proceeding is brought is a 
penal statute, which makes.a violation of its provisions 
a crime by specifically designating such violation as a 
misdemeanor. The test to determine whether a statute 
is penal is to inquire whether its main purpose is to 
give compensation for an injury, or to punish a wrong
doer. Adams v. Fitchburg R. Co., 67 Vt., 76; Woolre)ion 
v. Taylor, 132 Ill., 197.  

This is not a civil case to which the state 's a party, 
but a criminal case, for the reason that this eeding 
is brought under a statute to visit upon the endant 
a punishment provided for criminal acts. Maloney v.  
American Tobacco Co., 72 Fed. Rep., 801; Boyd v. United 
States, 116 U. 8.. 616; Lees v. United States, 150 U. S., 476; 
State v. Chicago, B. & Q. R. Co., 37 Fed. Rep., 497; Wis-



VOL. 61] SEPTEMBER TERM, 1900. 31 
State v. Standard Oil Co.  

consin v. Pelican Ins. Co., 127 U. S., 265; Thurston v. Clark, 
107 Cal., 285; Rapalje & Lawrence, Law Dictionary, p.  
21; Burrell, Law Dictionary, p. 294.  

In an action, civil in form, brought to enforce a penalty 
or forfeiture as a punishment for an act which is made 
criminal, the constitutional immunities under which a 
person can not be compelled to testify against himself 
and is protected from unreasonable service and search 
prohibit the court from ordering the defendant to submit 
his books and papers for inspection. Thurston v. Clark, 
supra; Boyd v. United States, supra. These immiunities 
extend to corporations. Smyth v. Ames, 169 U. S., 466, 
522, and authorities therein cited.  

Even if the case were civil, defendant could not be 
compelled to furnish evidence which would have a tend
ency to expose it to a penal liability. United States v.  
National Lead Co., 75 Fed. Rep., 94; Carrier v. Concord 
Railroad Corporation, 48 N. H., 221; Greenleaf, Evidence, 
sec. 451.  

SULLIVAN, J.  
This is an original action institutid by the plaintiff 
prevent the Standard Oil Company, an Indiana cor

,oration, from continuing to do business in this state.  
The question now before us for decision arises on the at
torney general's application for an order requiring the 
defendant to permit him to inspect and copy its books 
and records for the purpose of obtaining evidence to sus
tain the averments of the petition. Section 394 of the 
Code of Civil Procedure, under which the motion is made, 
provides: "Either party or his attorney may demand of 
the adverse party an inspection and copy, or permission 
to take a copy of a book, paper, or document in his pos
session or under his control, containing evidence relat
ing to the merits of the action or defense therein. Such 
demand shall be in writing, specifying the book, paper, 
or document with suficient particularity to enable the 
other party to distinguish it, and if compliance with the
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demuand within four days be refused, the court or ju(dge, 
on motion and notice to the adverse party, may in their 
discretion order the a(lverse party to give the other, 
within a specified time, an inspection and copy, or per
imission to take a copy of such book, paper, or document; 
and on failure to comply with such order, the court may 
exclude the paper or docuimient from being given in evi
dence, or, if wanted as evidence by the party applying, 
may direct the jury to presume it to be such, as the party 
by atidavit alleges it to be. This section is not to be 
construed to prevent a party from compelling another 
to produce any book, paper, or document when he is 
examined as a witness." The motion is resisted on the 

ground that. the purpose of the action is to enforce a 
penalty or forfeiture, and that to grant the order would 
be to require the defendant to furnish evidence against 
itself in a criminal case. We are of opinion that the 
action is in substance, as well as in form, a civil contro
versy, and that the motion may be granted without vio
lating that provision of the constitution which declares: 
"INo person slall be compelled, in any criminal case, to 
give evidence against himself." Constitution, art. 1, sec.  
12. The petition charges that the defendant has violated 
the "Anti-trust law" (Compiled Statutes, 1899, ch. 91a), 
and asks that it be, for that reason, enjoined from further 
prosecuting its-business here. The first section of the 
act in question defines a trust; the second characterizes 
as misdemeanors and conspiracies against trade, all acts 
by any person or persons carrying on, or creating or 
attempting to create a trust, and provides punishment 
for the commission of such acts. The third section de
clares that any domestic corporation which has violated 
the statute shall forfeit its charter, and may be ousted 
from its franchises by quo warranto. The fourth section, 
so far as material to the present inquiry, is as follows: 
"Every foreign corporation or person not a resident of 
this state, violating any of the provisions of this act, is 
hereby denied the right and prohibited from doing any
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business within this state; and it shall be the duty of 
the attorney-general and each county attorney within 
his county, to enforce this provision by injunction, or 
other proper proceedings, in any county in which such 
foreign corporation or non-resident person does business, 
in the name of the state on his relation." It will be 
noticed that the second section of the law, in plain terms, 
prescribes penalties for the acts therein denounced as 
criminal; and it will be also observed that the third see
tion provides a civil remedy on behalf of the state for the 
commission of these same acts. It is true that the for
feiture of the charter of a domestic corporation is a con
sequence of violating the law, but it is not a penal con
sequence.  

The proceeding by quo warranto is a civil remedy; it 
is the means employed by the state to cancel and recall a 
privilege which the corporation proceeded against has 
abused. State v. Nebraska Distilling Co., 29 Nebr., 700; 
Ames v. Kunisas, 111 U. S., 449; State v. City of Topeka, 31 
Kan., 452; 2 Beach, Private Corporations, sec. 840. The 
fourth section is in substance like the third. It provides 
that a corporation domiciled in another state may, by 
reason of having done one or more of the criminal acts 
mentioned in the second section, be excluded from the 
state. The attorney general is authorized to proceed 
against it by injunction or quo warranto. The latter 
remedy, which is included in the phrase "other proper 
proceedings," may, with propriety, be resorted to for the 
purpose of preventing a corporation created in one state 
from doing business in another contrary to law. Code 
of Civil Procedure, title 23; State v. Western Union Mutual 
Life Ins. Co., 4T Ohio St., 167; 2 Beach, Private Corpora
tions, see. 841. In construing an act of the legislature 
all reasonable doubts must be resolved in favor of its 
constitutionality. If sections 3 and 4 provide penalties 
for crime, they violate the constitution and are abso
lutely void, for they deny the right of trial by jury (Con
stitution, art. 1, sees. 6, 11; State v. Moores, 56 Nebr., 1) 

7
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and the right to a trial on an indictment or information.  
Constitution, art. 1, sec. 10. Furthermore, a corpora
tion can violate the law only by transgressing section 2.  
That section declares the penal consequences of the 
transgression, and it would not be competent for the leg
islature to add another penalty and enforce each by a 
separate action. Constitution, art. 1, sec. 12. The true 
construction of sections 3 and 4 is that they are merely 
declaratory of the common law, and that they provide 
for ousting corporations by civil action from the exercise 
of powers and privileges which have been abused. The 
action is no more criminal than is an action for dama.ges 
resulting from the commission of a crime. Waters-Pierce 
Oil Co. v. State, 19 Tex. Civ. App., 1, 44 S. W. Rep., 936.  
Section 4, so far as it relates to citizens of other states, 
is an unlawful discrimination in favor of the citizens of 
this state, and invalid in any view of the case. There 
is another reason why the motion should be sustained.  
Foreign corporations do business here not by right, but 
by comity. Paul v. Virginia, 8 Wall. [U. S], 168; Western 
Union Telegraph Co. v. Mayer, 28 Ohio St., 521. The state 
grants them a privilege which it may revoke at pleasure.  
When they exercise their franchises in contravention of 
our laws, the privilege is revoked and, that fact being 
ascertained, judgment may be rendered excluding them 
from the state. The revocation of the permission given 
a foreign corporation to do business here is not the in
fliction of a penalty; it is not the deprivation of a right.  
The privilege is like any other license, and the with
drawal or cancellation of it in consequence of the com
mission of 'a crime is not punishment in a legal sense.  
Martin v. State, 23 Nebr., 371; Miles v. State, 53 Nebr., 
305; State v. Harris, 50 Minn., 128.  

. THE MOTION IS SUSTAINED.

NoRvAL, C. J., expressed no opinion.

34 NEBRASKA REPORTS. [VOL. 61
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LESTER AT. STRONG V. STATE OF NEBRASKA.  

LILED DECEMBER 5, 1900. No. 11,449.  

1. Instruction: DISPARAGING SUGGESTIONS: PROVINCE OF JuY: IM

PEACIONG TESTIMONY. An instruetion pregnant with disparaging 
suggestions not based upon the evidence and invading the )rov

ince of the jury by undertahing to fix for them the probative 
value of impeaching testimony is erroneous.  

2. - : HYPOThIETICALLY Ul'ON P 'AcPs. A court should instruct hy
pothetically upon the facts which the evidence tends to prove.  
and permit the jury to make their-own dednictions aud decide 
for themselves whether witnesses are cred il e and whether their 
testimony is forceful or weak.  

EAMon from the district court for Buffalo county.  
Tried below before SULLIVAN, J. Teferned.  

Hamer & Homer, R. A. loore and H1. ill. Sinclair, for 
plaintiff in error.  

CoNstantile J. SMYth, Attoney Gcncral, and Willis D, 
Oldhai, De)puty, contra.  

SULLIVAN, J.  

The plaintiff in error. having been convicted of an 
assault with intent to conmlit a rape upon Caroline Han
sen, was, by the district court of Buffalo county, sen
tenced to imprisonment in the penitentiary for a period 
of seven years. It appears from the record that on tle 
evening of November 12, 1899, between eight and half 
past eight o'clock, the prosecutrix was violently as
saulted by a young man who had, by falsehood and de
ceit, induced her to get into his buggy and ride with him 
to the outskirts of the city of Kearney. On the follow
ing morning the defendant was arrested and brought into 
the presence of Miss Hansen, but she then failed to recog
nize him as her assailant. It was on the trial virtually 
conceded that a crime had been committed, and the real 
question in controversy was whether the prisoner was 
the criminal. The prosecutrix testified that he was the 
man who assaulted her, and denied that she had on a

Vol,. 01]
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previous occasion stated in the presence of Anna and 
Hattie Wilson that she was unable to identify him. The 
Wilsons being called as impeacling witnesses testified 
that Miss Hansen had made the imputed admission. At 
the conclusion of the trial the court was asked to charge 
the jury on behalf of the defendant that the testimony 
of the Wilsons should be considered, tested and its worth 
estimated. under the rules and by the standards applica
ble to the testimony of other witnesses. This request 
was refused, but in its stead the court gave instruction 
number 8, which is as follows: "The witnesses Mrs. and 
Miss Wilson have testified to facts tending to show that 
the prosecuting witness made statements to them, or in 
their presence, concerning the id entity of her alleged 
asasilant different from those made in her testimony.  
You should consider the testimony of these witnesses.  
If the prosecuting witness outside of court has volun
tarily made statements concerning the identity of her 
alleged assailant different from those made in court, 
then this should have the effect of weakening her testi
mony here with you and should be given the effect of 
weakening her identification of the defendant made here 
in court in your presence. The extent to which such 
statements, if any, made out of court weakens her testi
mony here is for you to determine. If you believe from 
the evidence that the alleged statements were clearly 
and understan(ingly made by the prosecuting witnes 
to the Wilsons, and that they have been accurately re
nembered and correctly and fully related by the said 
witnesses in their testimony, then the testimony of the 
Wilsons should be given great weight as tending to 
break down and destroy the testimony of the prosecuting 
witness as to the identification of the defendant. But if 
it appear that the Wilsons have not correctly remembered 
the statements of the prosecuting witness, or-if she at 
the time did not clearly express the thought in her mind, 
or if the Wilsons did not correctly understand her, or 
if they have intentionally misquoted what she said, or



Strong v. State.  

have been influenced to believe that she made statements 
which she did not make, then the force of their testimony 
would not be so great." The giving of this instruction 
was, in our judgment, prejudicial error. The statement 
which it is claimed the prosecutrix made to the Wilsons 
was in relation to a matter which was not only relevant 
to the issue, but of vital importance; and the defendant 
was entitled to have the evidence of these witnesses go 
to the jury without comment calculated to depreciate or 
discredit it, and free from any intimation that the pre
siding judge viewed it with suspicion. The instruction 
was pregnant with disparaging suggestions; it was not 
based upon the evidence, and it invaded the province of 
the jury by undertaking in a vague way to fix for them 
the probative value of the impeaching testimony. There 
is nothing whatever in the record to indicate that the 
Wilsons had been induced to believe what was not true, 
and yet the jury were by the instruction authorized to 
find that their.story was an invention of some one hostile 
to the state and that they were unconscious of its real 
character. In St. Louis, A. < T. H. R. Co. v. Huggins, 20 
Ill. App., 639, the court instructed the jury that if they 
believed that employees of the defendant company had 
testified under fear of losing their employment, that fact 
might be considered in weighing their evidence. This 
instruction was held to be reversible error, there being 
no evidence to support the existence of such fear. Lewis 
r. 'Christie, 99 Ind., 377; Zen or v. Johnson, 107 Ind., 69; 
Tliickiershaim v. Becrs, 20 Ill. App., 243, and other cases, 
laY down the rule that it is error to caution the jury that 
adiiijssions are liable to be misunderstood, incorrectly 
remembered or inacciirately reported. 1Many of our own 
decisions hold, and the rule is believed to be universal, 
that instructions must be based upon and applicable to 
the evidence. It is also the doctrine of most of the state 
courts that instructions should not be argumentative, 
nor interfere in .any way with the freedom of the jury in 
determining the weight of the evidence or the credibility
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of the witnesses. TValrath v. State, 8 Nebr., 80; Heldt v.  
Stale, 20 Nebr., 492; Long v. State, 23 Nebr., 33; Johnson 
v. Statc, 34 Nebr., 257; Argabright v. State, 49 Nebr., 760; 
Burnet v. Gavanagh, 56 Nebr., 190; Chase v. Bhl Iron 
Works, 55 Mich., 139; In re Stickney's Will (Fox v. Martin), 
104 Wis., 581, 80 N W. Rep., 921. In the last mentioned 
case Marshall, J., delivering the opinion of the court, 
took occasion to remark, page 587, that an "argumenta
tive discussion of principles, full of suggestions as to 
evidentiary facts, pointing to their probable existence, 
thongh there be no evidence to support that view, is 
quite likely to result in a miscarriage of justice, espe
cially where the situation of the parties is such as to 
stimulate sympathy for the one and prejudice against 
the other. In such circumstances juries will easily reach 
a conclusion that suggested probabilities in favor of Hie 
weaker party exist and are of sufficient probative power 
to warrant a finding of the existence of the ultimate fact 
in issue." These views of the learned jutige meet our 
approval and seem quite applicable to this case. ThI 
proper course is to instruct hypothetically upon the facts 
which the evidence tends to prove, and to permit the 
jury to make their own deductions and decide for them
selves whether witnesses are credible and whether their 
testimony is forceful or weak. The office of a charge 
in our procedure is to state pertinent principles of iaw, 
rather than to point out the logical force or infirmities 
of the proof. Special instructions designed to aid tlie 
jury in determining what facts the evidence proves are, 
like some elaborate definitions of a reasonable doubt.  
of questionable utility in most cases and often positively 
mischievous.  

Other questions have been discussed by counsel, but as 
none that seem worthy of special notice are li ely to 
arise on another trial, we do not think it necessary to 
pass upon them.  

The judgment is reversed and the cause remanded.  

REVERSED AND REMANDED.
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BLUE VALLEY LUMBER COMPANY V. ABNER CONRO & SON.  

FILED DECEMBER 5, 1900. No. 9,271.  

1. Voluminous Evidence: FINDNas OF TRIAL COURT: DUTY OF COUN
SEL. Where the testimony is voluminous, relating to many sub
jects, and it is claimed that certain findings of the trial court 
are not supported by the evidence, it is the duty of counsel 
arguing in favor of the proposition to call our attention to that 
portion of the testimony which in any way relates to the sub
ject upon which it is claimed the erroneous finding rests. Where 
a trial court makes a finding of facts, it is not unreasonable 
to hold that there exists some testimony relating to the sub
ject, which may be pointed out, even though it is claimed the 
evidence does not support the conclusions reached.  

2. Plea of Estoppel. Plea of estoppel pleaded in the reply held suf
ficient to support the introduction of evidence in that respect.  

8. Facts: ESTOPPEL. By a written agreement Conro & Son, lumber 

dealers, sold to the Blue Valley Lumber Company a large quan
tity of lumber in the rough, at a stipuulated price therein named.  
As a part of the same contract a companion agreement was 
entered into for planing-mill work to be done by Conro & Son 
at their planing-mill, located where the lumber was, as directed 
by the lumber company, at a certain price by the thousand feet 
according to the nature of the work done, with charges also for 
sorting and handling the lumber. The lumber, when dressed 
in the planing-mill ito suitable material of different kinds and 
grades, under the direction of the company and as sold by it, 
was to Le shipped by Conro & Son, who were to collect the 
amounts due on account of such shipments and credit the sums 
so collected on the original contracts of purchase, until the 
whole amount due or to become due had been paid. After the 
lumber company had sold to the trade, and had shipped on its 
orders to whomsoever were the buyers, about two-thirds of the 
lumber included in the original contracts, it assigned its con
tracts to one Jaynes, who had, until a few days prior, been its 
general manager, and who as manager had eftectuated the pur
chase under the original contracts. In the assignment contract 
it was agreed that before it should become valid and binding 
the lumber company should be released from all obligations 
under its original contracts; it was further agreed that, as to 
the lumber which had been delivered under the original con
tracts, the lumber company would account to Jaynes at a stipu
lated price by the thousand feet, and for the mill work done 
thereon at the same prices mentioned in the original contracts.  
Ag.tinst these charges the lumber company was to be credited 
with all cash, accounts and bills receivable, received and held 
by Conro & Son (two accounts being excepted), and whatever
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balance was found to be due Conro & Son on their original con
tracts the lumber company agreed to pay Jaynes in cash or 
goo I paper. With a duplicate of the assignment contract Jaynes 
went to Conro & Son and solicited a release of the Blue Valley 
Lumber Company from its obligations under the original con
tracts, representing that the balance due them for the lumber 
delivered and the planing-mill work done would soon be adjusted 
as provided for in the assignment contract. Conro & Son exe
cuted a release on condition that the Blue Valley Lumber Com
pany would faithfully perform the conditions mentioned in the 
assignment contract, and took a transfer of the assignment 
contract as collateral security. The release was delivered to 
and accepted by the lumber company. The balance due Conro 
& Son not being paid, they brought suit for the same on the 
assignment contract held by them as collateral security. As a 
defense the lumber company pleaded and sought to prove, as 
a set-of, that Jaynes was, at the time the assignment contract 
was transferred to Conro & Son as collateral security, indebted 
to the company in the sum of $5,000. Held, Under the pleadings 
and the evidence, that the lumber company was estopped from 
claiming a set-off as against Conro & Son for the amount due 
them under the contraet; that Conro & Son relied on, and had 
a right to rely on, the provisions in the assignment contract 
for the payment of the balance due them by the lumber com
pany, undiminished by any set-off by reason of the indebtedness 
of Jaynes to the lumber company pleaded in the answer.  

4. Evidence: FINDING. Evidence examined, and found to sustain the 
findings and judgment of the trial court.  

5. : Where the testimony is conflicting, this court will 
not disturb the findings based thereon, unless clearly unsup
ported by sufficient competent evidence.  

ERROR from the district court for Douglas county.  
Tried below before FAWCETT, J. Affirmed.  

Brome & Baurnett, for plaintiff in error.  

John P. Brcc, contra.  

IIOLCOMB, J.  

On January 9, 1892, Conro & Son, defendants in error, 
wholesale lumber dealers of Rhinelander, Wisconsin, un
der a written contract, sold to the Blue Valley Lumber 
Company of Omaha, plaintiff in error, about 6,000,000 
feet of pine lumber in the rough, at the agreed price of 
$12 p.er thousand feet; about 900,000 feet of an inferior
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grade, and about 85,000 feet of culls for $4.50 per thou
sand feet. A quantity of shingles and lath were also 
included in the contract of sale at a certain price per 
thousand, as therein named. Contemporaneous with the 
sale contract of the lumber mentioned a companion 
agreement was entered into, both agreements being part 
of an entire contract, by which Conro & Son agreed to 
dress in their planing mill, located at the same place, 
the rough lumber heretofore mentioned, into suitable 
material of different kinds and grades ordinarily used 
in the trade. Under the planing-mill contract, so much 
per thousand, according to the kind of lumber, was to 
be paid for the planing or dressing, which Avas to be 
done as directed by the purchaser, the Blue Valley LuI
ber Company. There were also in this agreement pro
visions for charges for sorting and handling the lumber 
required in its preparation for sale and shipment to 
the trade generally. Under these contracts it seems to 
have been contemplated that the rough lumber, when 
dressed under the planing-mill contract into suitable.  
material and different grades, and as sold to the trade 
by the Blue Valley Luniber Company, the purchaser un
der the contract mentioned, and as by them directed.  
was to be shipped by Conro & Son, who were to collect 
the amounts due on account of such shipments and credit 
the Blue Valley Company with the amounts so collected, 
and in this manner Conro & Son were to receive pay
ment of the sums due them for the sale of the lumber, 
and the planing-mill work to be performed thereon. On.  
the 4th day of August following, and after about two
thirds of the lumber purchased had been sold by the 
Blue Valley Lumber Company, and shipped by Couro 
& Son at their direction to whomever might be the pur
chaser, they assigned all their light and interest in the 
contract meutioied to one Fremont N. Jaynes, who until 
August 1 had been the general manager of the Blue Val
ley Lumber Company, and who, as general manager, had 
effectuated the contract of purchase first mentioned. In
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the contract of assignment of August 4, which will here
after be designated the Jaynes contract, it was substan
tially the agreement of the parties thereto that all of 
the rights of the Blue Valley Lumber Company under the 
original contracts of purchase were sold and transferred 
to Jaynes; that the contract of assignment was not to 
be effectual or binding until there had been procured a 
release from Conro & Son in favor of the Blue Valley 
Lumber Company of all the obligations assumed by it 
under its original contracts of purchase. With respect 
to that part of the contract which had been executed.  
that is, of the lumber originally contracted for which 
had been delivered and sold to the trade by the Blue 
Valley Lumber Company, it was agreed the company 
should account to Jaynes for all such lumber so delivered 
and sold at so much per thousand feet, ranging in price 
from $35 per thousand feet for the grades called A and 
B select, down to $7.50 per thousand feet for the lower 
grades. Dimension stuff, shingles and lath were to be 
accounted for at the same prices named in the original 
contract of purchase with Conro &-Son. For the planing
mill work it was to settle with Jaynes at the same prices 
mentioned in the planing-mill contract. Against these 
items charged to the Blue Valley Lumber Company for 
lumber delivered to it and sold were to be placed the 
following credits: first, all moneys received by Conro & 
Son from all sources on account of said contracts; sec
ond, the amounts of all open accounts and bills receiv
-able held by Conro & Son for shipments of lumber, ex
cept two accounts specifically mentioned; and third, it 
was agreed that if the amount of moneys received by 
Couro & Son, with the amount of unpaid accounts and 

bills receivable held by them, were not sufficient to pay 
Conro & Son for the amount due them for the lumber 

already delivered and sold by the Blue Valley Lumber 
Company, and the planing-mill work done thereon, 
then the Blue Valley Lumber Company, as soon as 

the amount of the balance could be definitely ascer-
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tained, would settle with Jaynes, the assignee, for the 
amount thereof in cash or good paper. With this con
tract of assignment it appears that Jaynes, on or 
about August 15, went to Conro & Son, at their place 
of business, and solicited a release in favor of the 
Blue Valley Lumber Company, as called for by the terms 
of the contract of assignment. What was called a con
ditional release was obtained on August 15, which was 
given in consideration of the assignment contract being 
transferred to Conro & Soln as collateral security, and 
in which they agreed to release the Blue Valley Company 
.from any and all liability under said original contracts 
"cupon the said Blue Valley Lumber Company faithfully 
performing and carrying out the provisions of the said 
contract" of assignment. The Jaynes contract was as
signed to Conro & Son "as collateral security to the per
formance of the* agreement therein contained by me to 
be performed." After these transactions, Conro & Son 
instituted suit against the Blue Valley Lumber Company' 
on the Jaynes contract for the balance alleged to be due 
them, which it was claimed was the sum of $10,447.27.  
In the answer of the Blue Valley Lumber Company it 
is pleaded "that it has at all times and in all respects 
complied with said contract, so as aforesaid made on 
said 4th day of August, 1892, but this defendant alleges 
that on said 4th day of August, 1892, there was no sum 
due said F. N. Jaynes on account of and for said con
tract, but to the contrary thereof, on said 15th day of 
August, 1892, there was, and ever since said date has 
been, due, owing and unpaid from said F. N. Jaynes to 
this defendant the sum of five thousand dollars ($5,
000.00) on account of and for the adjustment of the mat
ters set forth in and with respect to which said contract 
was made, and for moneys loaned by this defendant to 
said F. N. Jaynes," and judgment is prayed for in said 
sum of $5,000. In reply it was pleaded that as to the 
amount of money claimed to be due from Jaynes to de
fendant it does not "constitute a counter-claim, set-off or
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defense to this action, and that defendant can not in this 
case, by reason of the nature of the contracts sued upon 
and the conduct of defendant in obtaining the contract 
and conditional release of August 15, 1892, mentioned 
in the petition, maintain any counter claims or set-off 
in this case not inherent or connected with the so-called 
'JaYnes contract.' " On the trial of the case to the court 
without a jury it was found that there was due to plain
tiff from the Blue Valley Lutber Conmpany $6,149.61, 
with interest, naking in th4 aggregate $8,148.09, for 
which judgment was rendered. The trial court also 
found "that in executing the said conditional release the 
plaintiff relied upon, and had reason and a right to rely 
upon, adjustment and settlement being made upon the 
so-called 'Jaynes contract,' and the amount found due 
thereon paid over to the plaintiff, undiminished by any 
counter-claim or set-off existing at the time between the 
said Jaynes and the defendant company not growing out 
of the contract itself." As a conclusion of law the court 
held the defendant company is estopped from setting 
up or maintaining, in this action, any coutter-claim or 
set-off against the plaintiff unconnected with the so
called Jaynes contract. From the ju dgien t rendered, 
the Blue Valley Lumber ('oipay prosecuites error pro
ceeding in this court.  

But two questions of controlling importance are argued 
by counsel in their briefs which will be considered.  
As to each of the two questions it is insisted by plantiff 
in error that the court erred in its findings for the want 
of sufficient evidence to support the same. With relation 
to this subject, counsel for plaintiff in error asserts that 
there is no evidence to support the conclusions reached, 
but does not call our attention to any portion of the bill 
of exceptions, which is composed of about 700 pages of 
testimony and nearly a thousand exhibits. Counsel for 
defendant in error says that the evidence not having been 
pointed out, it can not be expected that we search 
through such a voluminous record to ascertain whether
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or not the findings are supported by the evidence; and 
counsel for plaintiff in error retorts by saying that lie is 
unable to point out that which does not exist; and thus 
we are left to make our own examination of the record, 
unaided by counsel. We think it counsel's duty to at 
least call our attention to that portion of the testimony 
which in any way relates to the subject upon which it 
is claimed the erroneous finding rests. It is true. evi
dence which does not exist can not be pointed out; yet 
we think it not unreasonable to hold that when the trial 
court makes a finding of fact, there exists some testi' 
nony relating to the subject which counsel should be 
able to point out as the evidence relied on, even though 
it is maintained it does not support the conclusion 
reached by the trial court. However, we have made our 
own examination of the record, which we regard as suffi
cient to direct us as to a proper disposition of the case.  

It is urged that the finding of the trial court as to 
plaintiff in error being estopped from pleading a set-off 
held by it against Jaynes is unsupported by the evidence 
and unwarranted by the pleadings. The trial court held 
substantially to the view that, under the peculiar nature 
of the contract with Jaynes, the circumstances surround
ing its execution, and the procurement of the release in 
favor of the Blue Valley Lumber Company from all 
obligations under its original contracts, it was estopped 
to interpose any set-off in its favor and against Javnes 
as against Conro & Son, until they had been paid what 
was due them by the terms of the contract of assignment.  
We regard this holding of the trial court as entirely cor
rect and supported by the pleadings and the evidence.  

It is pleaded in the reply that, by reason of the nature 
of the contract and the conduct of the defendant in ob
taining it and the conditional release, it can not main
ta.in a set-off not inherent in or connected with the 
Ja.ynes contract. While conclusions rather than facts 
are pleaded, a liberal construction for the purpose of 
promoting justice will, we think, render the plea suffi-
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cient to .support the introduction of evidence in that re
spect. As to the evidence on the plea of waiver or es
toppel, it is entirely clear from the contract itself, the 
agreement of the parties, and the manner in, and the 
purpose for, which the release was obtained, and the 
acceptance thereof by the Blue Valley Lumber Company, 
that it should not be permitted to interpose the defense 
sought. One of the principal objects to be obtained by 
the contract of assignment was the release of the Blue 
Valley Lumber Company from its obligations under the 

.-original contracts. By the terms of the Jaynes contract 
the Blue Valley Lumber Company agreed to settle with 
Jaynes in cash or good paper for whatever balance might 
be found to be due Conro & Son. The object of this part 
of the agreement could be none other than that of ef
fecting a settlement with and payment to Conro & Son 
for that part of the original contracts which had been 
executed, obtaining a release of the Blue Valley Lumber 
Company as to all other obligations then existing under 
such contracts, and having Jaynes substituted as to all 
liability in respect of the performance and fulfilJment of 
its conditions and obligations in the future. The evi
dence discloses that immediately upon the execution of 
the Jaynes contract in duplicate he proceeded to Rhine
lander, Wisconsin, for the purpose of obtaining a release 
in favor of the Blue Valley Lumber Company of its obli
gations under the original contracts, and was there 
joined by an attorney representing the company, who, 
as soon as the release was procured, accepted the same 
and returned with it to Omaha. The release was ob
tained upon the representation that the Blue Valley 
Lumber Company would, without delay, settle for the 
balance due Conro & Son according to the terms of the 
Jaynes contract, and was executed upon the expressed 
provision that the Blue Valley Lumber Company would 
faithfully comply with the obligation it had assumed in 
the Jaynes contract. The Blue Valley Lumber Company 
accepted the release with knowledge of these provisions,
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which are stated in the instrument, and it can not now, 
we think, be heard to say that because Jaynes was in
debted to it at the time of the execution of the contract, 
it will not perform that which it had agreed to do. Conro 
& Son relied upon the provision in the Jaynes contract 
as to a settlement of the balance found due them under 
the original contracts, and, as rightly found by the trial 
court, had a right to rely thereon. The Blue Valley 
Lumber Company has had the benefit of the release thus 
obtained, and ought not to be permitted to accept the 
benefits of one part of the contract and escape the bur
dens of another, as against those who, by its own acts 
and the terms of its own contract, have been led to exe
cute such release, relying upon a fulfillment of the con
tract as a consideration for the execution of the release.  
Such a result would be wholly inequitable, and to us 
seems repugnant to the idea of good faith and fair deal
ing between individuals under the obligations of con
tracts. That an assignee of a non-negotiable chose in 
action takes it subject to set-off, counter-claim or other 
valid defense between the original parties, is a rule of 
general application and is not to be controverted. This 
principle has been embodied in the statutes. There are, 
however, exceptions to the general application of the 
rule, and we think the present case falls within the ex
ception rather than the rule. In this case the only rea
sonable conclusion to be deduced is that the transactions 
connected with the assignment contract, the agreement 
to settle in cash or good paper for the balance when 
ascertained, its transfer to Conro & Son as collateral 
security, and the manner of procurement from them of 
a release of the Blue Valley Lumber Company from its 
obligations under the prior contract, were all calculated 
to lead Conro & Son to believe that the balance due them, 
when ascertained, would be provided for by the lumber 
company, so that the account to the date of the assign
ment contract would be fully, finally and completely set
tled, leaving the further execution of the remainder of
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the original contracts a matter between Jaynes, as as

signee thereof, and Conro & Son. Conro & Son relied on 

these provisions and executed the release by reason 

thereof. The assignment contract contemplated two 

principal objects, one, the substitution of Jaynes for the 

Blue Valley Lumber Company under the original con

tracts; and the other, the release of the Blue Valley 

Lumber Company from its obligations thereunder. To 

accomplish the latter, the balance due Couro & Son for 

the part of the contract performed was to be ascertained 

and provided for as mentioned. A duplicate of the as

signment contract was given Jaynes and used, as the 

company must have known and intended it should be 

used, in securing Conro & Son's consent to the substitu

tion and the release of the Blue Valley Lumber Com

pany from its obligations under the original contracts.  

It was so used; and that Conro & Son relied on its pro

visions for the payment of the balance due them under 

the original contracts to the extent that they had been 

carried out is made clear by the wording of the release.  

The release was accepted with knowledge of the reliance 

by Conro & Son in the Blue Valley Lumber Company 

making good the balance due as provided- for. The whole 

transaction had the effect of leading Conro & Son to 

believe the balance found due would be paid as provided, 
irrespective of any set-off or other demand at the time 

existing against Jaynes and in the compa.ny's favor. It 

would be manifestly unjust to afterwards permit the 

Blue Valley Lumber Company to interpose as a defense 

a set-off held by it against Jaynes at the time the assign

ment contract was executed. The rule of estoppel is 

applicable and will not, in our judgment, permit it to 

be done. The views herein expressed are abundantly 

supported by authorities, of which the following may be 

cited: King v. Fowler, 16 Mass., 397; Bank v. Jerome, 18 

Conn., 443; Kemp v. M'Pherson, 7 H. & J. [Md.], 320; 

Hall v. Purnell, 2 Md. Ob., 137; Jaques v. Esler, 4 N. J.  

Eq., 461; Henry v. Brown, 19 Johns. [N. Y.], 49; L'Amo-
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reux v. Vischer, 2 N. Y., 278; Clarke v. Roberts, 25 Hun 
[N. Y.], 86; Trow v. Braley, 56 Vt., 560.  

It is also urged that the trial court's findings of fact 
as to. certain items of charges are unsupported by the 
evidence. We think the evidence supports the findings.  
There was a large mass of evidence, and, as mentioned, 
nearly a thousand exhibits. In the conclusions reached 
the court reduced the amount from $10,477.27, claimed 
by plaintiff, to $6,649.61, for which with interest judg
ment was rendered. In the reduction made are included, 
no doubt, all the items to the allowance of which valid 
objection could be urged. The testimony was in many 
respects conflicting, and this court will not disturb the 
findings based thereon unless clearly unsupported by 
sufficient competent evidence.  

The judgment should be, and accordingly is, 

AFFIRMED.  

MissoUI PACIFIC RAILWAY CoMPANY v. ABsNAost 

TIPTON.  

FILED DECEMBER 5, 1900. No. 9,288.  

1. Assignment of Error. An assignment of error as follows, "Errors 
of law occurring at the trial and duly excepted to by the said 
defendant at the time," is too general to call attention to any 
particular instruction given or refused and excepted to, and 
is insufficient to present to the trial court the question of the 

correctness of its rulings on the giving or refusal of such 
instructions. Phaix Ins. Co. v. King, 52 Nebr., 562.  

2. Instruction: GIviNG: REFUSAL: ERROR: ATTENTION OF TRIAL COURT.  

The giving or refusal of instructions can not be considered in 
review of the case by proceeding in error, unless the objections 

thereto were first presented to the trial court and its attention 
challenged to the instructions excepted to.  

3. Negligence: INJURY TO FRUIT TREES: MEASURE OF DAMAGES. In an 

action for negligence for injury to a number of growing fruit 

trees by fire, a recovery may be had by ascertaining as the 

amount of damages the difference in value of the fruit trees as 

standing,immediately before and after the injury complained of.  
Fremont, E. d M. V. R. Co. v. C7unt, 30 11ebr., 70.  

8
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ERRoR from the district court for Otoe county. Tried 
below before RAMSEY, J. Affirmed.  

Bailey P. Waggener, C. W. Seymour and James TV: Orr, 
for plaintiff in error: 

The true rule of damages in a case of this kind is that, 
when the property destroyed or injured is so closely con
nected with the real estate on which it stands or to 
which it is attached that it has no value separate and 
independent of the real estate, the measure of damages 
is the difference in value between the real estate before 
the injury and after it. Rowe v. Chicago & N. W. R. Co., 
102 Ia., 286; Louisville, E. & St. L. C. Co. v. Spencer, 149 
Ill., 97; Dwight v. Elmira, C. & N. R. Co., 132 N. Y., 
199; Ward v. Chicago, M. & St. P. R. Co., 63 N. W. Rep.  
[Minn.], 1104; Missouri P. R. Co. v. Haynes, 42 Pac. Iep.  
[Kan.], 259; St. Louis & S. R. Co. v. Hoover, 43 Pac. Rep.  
[Kan.], 854; Baltimore & 0. R. Co. v. Countryman, 44 N.  
W. Rep. [Ind.], 265; Sherman v. Hannibal & St. J. R. Co., 
54 Mo. App., 223; Carner v. Chicago, St. P., M. & 0. R. Co., 
43 Minn., 375. 

Frem ont, E. & H. V. R. Co. v. Crum, 30 Nebr., 70, and 
Kansas City & 0. R. Uo. v. Rogers, 48 Nebr., 653, are not 
in point, for this reason: The rule of damages regarding 
the destruction of fruit trees is very different from the 
rule where forest or timber trees are destroyed. The 
value of a fruit or shade tree consists in its connection 
with the soil. The value of a timber tree begins upon 
its severance from the soil. A recovery may be had for 
the value of the thing destroyed, where it has a value 
which may be accurately measured without reference to 
the soil in which it stands. But fruit trees do not have 
such a value.  

John C. Watson, also for plaintiff in error.  

Sloan & Moran, contra: 

As to measure of damages, see Bailey v. Chicago, H. &
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St. P. R. Co., 54 N. W. Rep. [S. Dak.], 596, particularly 
the opinion of Bennett, P. J.  

HOLCOMB, J.  

The plaintiff, defendant in error, recovered a judg
ment in the trial court for the sum of $1,064.85, as and 
for daimages on account of the destruction of a large 
number of bearing cherry trees by fire alleged to have 
been wrongfully and negligently caused by the defend
ant-plaintiff in error-in the operation of its locomo
tives attached to its railway trains.  

It is urged by counsel for defendant that the judg
ment should be reversed because of alleged erroneous 
instructions given and refused, and also for the reason 
the evidence is insufficient to support a recovery. We 
are preclided from reviewing the instructions excepted 
to, which are argued in this court for the first time, for 
the reason that the same were not pointed out or called 
to the attention of the trial court in the motion for a new 
trial. Counsel argue that having assigned as one of 
their grounds for a new trial "errors of law occurring 
at the trial and duly excepted to by the said defendant 
at the time," the same is sufficient to raise the question 
as to the correctness of the ruling of the court on in
structions given and refused. We think the rule is other
wise firmly established by the prior utterances of this 
court on the subject. The assignlnent is too general to 
call the attention of the trial court to any particular 
instruction. If it can be said to apply to all, it is to all 
instructions to which exceptions were taken at the trial, 
and is equivalent to assigning as error the giving of in
structions en masse. Such assignment, to be sustained, 
must be sound as to all instructions to which exceptions 
are taken. In the case at bar, there is no claim of error 
as to several instructions excepted to, the error, if any, 
being waived, their giving is presumably correct; and, 
applying the rule as to assigning error to instructions 
cu masse, the objections can not be sustained. This as-
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signmeut, however, has not only been held in this court 
as insutlicient to present to the trial court the question 
of the correctness of its rulings on the giving or refusal 
of instructions (Phrni.x [us. Co. v. Kingl, 52 Nebr., 562),but: 
it has also been frequently held that the giving or refusal 
of instructions can not be considered on an appeal of the 
case, unless the objections thereto were first presented 
to the trial court and its attention challenged to the 
instructions excepted to. This has not been done in the 
present case, and the ruling on instructions given and 
refused can not, therefore, be reviewed in this prooeed
ing. Barr v. City of Omaha, 42 Nebr., 341; TVicr v. Bur
lington & Af. R. R. Co., 19 Nebr., 212, 213; Becker v.  
Simonds, 33 Nebr., 680; Barton v. McKaly, 36 Nebr., 632; 
Hanover Fire ins. Co. v. Schellak, 35 Nebr., 701; Hedrick v.  
Strauss, 42 Nebr., 485.  

In the case at bar, the same principle is involved with 
reference to the introduction of evidence, and its suffi
ciency to support the verdict, as in the ruling on the 
instructions of which complaint is made, and a proper 
conclusion as to the one necessarily disposes of the other 
on its merits.  

On the trial of the case the plaintiff was permitted to 
prove the difference in the valie of the trees, for the 
injury and destruction of which the action was instituted, 
immediately before and after the fire, as the measure of 
damages sustained. It is insisted by counsel for defend
ant that the true rule by which the damages are to be 
measured is the difference in the value of the real estate 
upon which the trees were growing immediately before 
and after the injury complained of; and a number of au
thorities in support of the proposition are cite(l. It is 
true that in many jurisdictions the rule contended for by 
counsel has been adopted; but we think this court is 
committed to the doctrine that a recovery may be had 
under evidence sliowing the value of fruit trees, shade 
or ornamental trees, or young growing timber, as they 
stood. as live, growing trees before the injury complained
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of, and their value, if any, immediately thereafter. We 
find no substantial objection to this 'node of ascertain
inent of danages., and regard the extent of the injury 
sustained susceptible of proof by this method with as 
reasonable degree of certainty and accuracy as the one 
cotntended for. Says Bennett. P. J., in a specially conl
curring opinion in Bailey v. Chicago, . & St. P. R. Co., 54 
N. W. Rtep. [S. Dak.], 596, 599- "So I say, when there is 
no wrongful purpose or wrongful negligence in the de
fendant, compensation for the real injury alone is the 
purpose of all remedies. Such a standard of damages is 
reasonable, and does justice to both parties. The inquiry 
should be, how muitch was the plaintiff injured by the 
destruction of the trees? In an action like the one at bar 
the true measure of damages, in my opinion, is the 
amount of injury which the plaintiff has actually suf
fered." The action was based upon-the theory of dam
ages to the growing trees, rather than as an injury to the 
freehold, and, in such case, the proper mode of estimat
ing the loss sustained as heretofore approved by this 
court has been followed.  

It is argued that a different rule should be applied to 
the loss of fruit trees than that of growing timber, and 
that for that reason the prior utterances of this court 
with regard to injury to growing timber do not neces
sarily determine the questions involved in the present 
controversy. We think the same rule as to measurement 
of daimages should govern in both cases. In this we are 
supported by the authorities cited by defendant. Dwfight 
v. Elmira, C. &- N. R. Co., 30 N. E. Rep. [N. Y.], 398. Be
ing coImitted to the rule that a. recovery may be had by 
ascertaining, as the amount of damages, the difference 
in value of the fruit trees as standing immediately before 
and after the injury complained of, we observe no suffi
cient reason for departure tlerfrom. and upon such an
thoritv hold the evidence objected to as competent and 
afdiissile for the pu irposes for- which it was inteinded.  
and snficieiit to support the verdict and judgiment ren-
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dered. Freiont, E. & Ml. V. R. Co. v. Crum, 30 Nebr., 70; 
Kansas O. & 0. R. Co. v. Rogers, 48 Nebr., 653. In support 
of the samre rule we also cite: Bailey v. Chicago, Mr. & St.  
P. R. Co., supra; Mtntgomery v. Locke, 13 Pac. Rep. [Cal.], 
401; Wallace v. Goodall, 18 N. H., 439.  

The judgment of the district court is 
AFFIRMED.  

PHILADELPHIA MORTGAGE & TRusT COMPANY, APPELLEE, 
v. BUCKSTAFF BROTHERS MANUPACTURING COMPANY 

ET AL., APPELLANTS.  

FILED DECEMBER 5,1900. No. 9,318.  

Order of Sale: CONFIRMATION: L.hIlTATION. A failure to return an 
order of sale in the execution of a decree in foreclosare pro
ceedings .within sixty days, is no sufficient reason for withhold
ing confirmation of .a sale made thereunder.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Affirmed.  

A. B. Coffroth, for appellants.  

S. L. Geisthardt, contra.  

HOLCOMB, J.  

On a motion to confirm a sale of real estate made by 
the sheriff in pursuance of a decree entered in foreclos
ure proceedings, objections were interposed on the 
ground that the order of sale was not returned within 
sixty days. A failure to return an order of sale in the 
execution of a decree in foreclosure proceedings within 
sixty days is no sufficient reason for withholding con
firmation of a sale made thereunder. Amoskcay uving-N 
Bank v. Robbins, 53 Nebr., 776; Philadelphia Mortgage &
Trust Co. v. Hutchins, 61 Nebr., 2, decided at the pres
ent sitting.  

The judgment is
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KATHARINE M. ANTES V. STATE INSURANCE COMPANY OF 

DES MOINES, IOWA, ET AL.  

FILED DECEMBER 5, 1900. No. 9,324.  

1. Premium Note: DEFENSE. The failure of an insured to pay at 
maturity a note given for a premium due on a policy of insur
ance is a complete defense, as to liability for loss of property 
insured during default, where it is provided that the policy, 
because of non-payment of such note, shall lapse and be of no 
force and effect, unless the conditions are waived by the insurer.  

2. Policy of Insurance: MORTGAGE CLAUSE. Under a mortgage clause 
attached to a policy of insurance as follows, "Loss, if any, pay
able to Katharine M. Antes of Canandaigua, N. Y., as her inter
est may appear, she being the mortgagee," held, that the mort
gagee stood in no more favorable light than as assignee of the 
policy to the extent of her interest in the insured property, by 
virtue of her mortgage, and that the contract of insurance is 
with the mortgagor, its validity depending upon performance 
or waiver of the conditions which it contains.  

3. Domestic Contract: CoNsTRnUcTION. A contract is to be construed 
by the lavs of the state in which it is made. The contract 
under consideration held to have been made and entered into in 
this state; and its validity is to be determined by our laws.  

Efatou from the district court for Antelope county.  
Tried below before ROBINSON, J. Affirmed.  

N. D. Jackson, for plaintiff in error.  

C. J. Garlow and Charles H. Kelsey, contra.  

HOLCOMB, J.  

Suit was instituted by plaintiff as mortgagee to re
cover for a total loss by fire under a policy of insurance 
issued by the defendant. The mortgage clause is as fol
lows: "Loss, if any, payable to Katharine M. Antes of 
Canandaigua, N. Y., as her interest may appear, she be
ing the mortgagee," and was indorsed on the policy at 
the time of its execution and delivery. The answer 
pleaded "that the contract of insurance sued on in this 
cause conta4ns a stipulation that 'no insurance, whether
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original or continued, shall be considered as binding until 
the actual payment of the premium; nor shall this com
pany be liable for any loss under this policy occurring 
at a time when any note or part thereof. given for a part 
or whole of this premium, sha.11 be due and unpaid,' " and 
that a note had been given for a part of the premium, 
which was long past due and wholly unpaid, and that 
the entire premium was earned in full at the time of the 
alleged loss, and by reason of the non-paymnent of the 
premium the policy was not in force, and no cause of 
action exists in favor of the plaintiff. A reply was filed, 
to which a demurrer was interposed and sustained. It 
is the ruling on the demurrer of which complaint is 
made. The questions involved in the ruling sustaining 
the demurrer Will appear in the further discussion of 
the case.  

The failure of an insured to pay at maturity a note 
given for the premium due on a policy of insurance has 
been held to be a complete defense as to liability for loss 
of the property insured during the default, where it 
is provided that the policy, because of non-payment of 
such note, shall lapse and be of no force and effect un
less the conditions are waived by the insurer. Honte Fire 
Ins. Co. v. Garbacz, 48 Nebr., S27; Phenix Ins. Co. v. Bach
cider, 32 Nebr., 490. It is, however, claimed and pleaded 
in the reply that the mortgagee had no notice of the 
non-payment of the premium note, and that, as to her, 
she is in a different position than would be the insured 
mortgagor, were he alone interested in a recovery. We 
regard the mortgagee as standing in no more favorable 
light than as assignee of the policy of insurance to the 
extent of her interest in the property insured by virtue 
of her mortgage therion, and her rights with respect to 
the litigation are to be gauged by, and rest upon, the 
contract of insurance entered into by the insured and 
insurer. There are times, it is true, when a mortgagee 
of insured property may claim where no right would 
exist in favor of the insured muortgagor, but this arises
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out of the terms and nature of an agreement between 
the insurer and mortgagee, and which do not enter into 
the present case, where the mortgagee can only claim 
through, and by reason of, the original contract of in
surance with the mortgagor. The contract of insurance 
is with the insured alone, with direction to pay the mort
gagee in case of loss as her interest as such may appear, 
and its validity depends upon performance or waiver of 
the conditions which it contains. 2 Wood, Insurance 
[2d ed.], sec. 370; Scania Ins. Co. v. Johnson, 25 Ins. L.  
J. [Col.], 525; Brunswick Savings Institution v. Cononer
cial Union Ins. Co., 4 Pulsifer [Me.] 313. The reply also 
pleads certain provisions of the statutes of Iowa, re
quiring that as to all policies of fire insurance written 
in that state, where a note for the premium has been 
given, before cancellation of the policy for non-payment 
of such premium note, thirty days' notice thereof must 
be given to the insured, and that no such notice was 
given by the defendant in regard to the policy sued 
on.  

It is claimed that the policy in suit should be con
strued according to the laws of Iowa, in which state the 
defendant company is incorporated and has its principal 
place of business. It is nowhere pleaded that the con
tract was entered into in that state, and the pleadings, 
taken together, we regard as admitting of no other con
clusion than that the contract was entered into in this 
state, and at the place where the property insured was 
located. The pleadings disclose that the policy of in
surance was not to be effective until countersigned by 
the company's agent at Neligh, Nebraska, where the 
property was located, and that on the safe day it was 
signed by him as agent at the place mentioned it was 
delivered -to the insured. The contract having been 
made and entered into in this state, the lex loci must 
govern, and its validity must be determined by our laws, 
rather than those of the state of Iowa. Joslin v. Jiller, 
14 Nebr., 91; Miller v. Wilson, 146 Ill., 523; Heaton V.
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Eldridge, 56 Ohio St., 87; Equitable Life Society v. Pettus, 
20 Ins. L. J. [U. S. Cir. Ot. for Mo.], 961.  

The judgment of the- district court is 
AFFIRMED.  

IN RE ADMISSION TO THE BAR.  

FILED DECEMBER 18, 1900.  

1. License to Practice: ACT or 1895: POWER OF SUPREME COURT: 
DISTRICT COURTS. Since the passage of the act of 1895 (ch. 6) 
the power to license to practice in the courts of Nebraska has 
been taken from the district courts and lodged exclusively in 
the supreme court.  

2. Admission to Practice: CITIZENSBIP. No one but a citizen of the 
United States and a resident of the state of Nebraska can be 
admitted to practice generally in the courts of said state.  

3. Foreign Attorneys: STATE COMITY: DISCRETION OF COURTS. A 
practicing attorney, in good standing in the courts of record 
of a sister state, a territory or a foreign country, having 
an interest in a cause pending in any of the courts of this 
state, may, in the discretion of such courts, and as a matter 
of courtesy, be permitted to appear in said court for some of 
the purposes of such cause.  

4. Application for Admission: STATUTE: MINORS. To entitle a per
son to apply for admission to the bar of this court under the 
provisions of section 2, chapter 7, of the Compiled Statutes, he 
must, at the time of making his application, have attained to 
the age of.twenty-one years.  

5. Statute: ADMISSION: QUALIFICATIONS: Two YEARS' STUDY: GRADU
ATION: FOREIGN COLLEGE. Under the provisions of said section 
2, attentive study of the law in the office of a practicing at
torney for the full period of two years, or regular graduation 
from the College of Law of the University of Nebraska, is 
absolutely required; and study in any other law school, or 
otherwise than in such office, will not be considered.  

6. Practicing Attorney: MEANING OF TERM. The "practicing attor
ney," in whose office the statute requires the studies of the 
applicant to be duly pursued, is one who resides and practices 
in this state.  

PER CURIAM.  

Upon the report of the commission appointed at the 
present term pursuant to the requirements of a rule of 
th s court, to pass upon and report the qualifications of
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applicants for admission as attorneys and counselors, 
some questions have arisen which it is necessary for us 
now to determine.  

1. In 1895 the legislature passed an act (ch. 6) to regu
late the admission of attorneys at law. Prior thereto 
they had been licensed to practice in the several courts 
of this state upon such investigation into the character 
and qualifications of the applicants as each court deemed 
proper to prescribe. The act above referred to did not in 
express terms repeal sections 3 and 9 of chapter 7 of 
the Compiled Statutes, entitled "Attorneys," and it ap
pears that some of the district courts are still assuming 
the power to admit to practice generally persons who 
present certificates of admission from the courts of other 
states and of territories; and that thereafter such per
sons apply to this court for admission on a motion made 
as a matter of course. Such action upon the part of a 
district court is wholly without authority of law, and 
such admissions, together with any action taken in re
liance thereon, are wholly void. The plain intention of 
the legislative power, and the necessary effect of the act 
above referred to, was to vest the power to admit persons 
to practice as attorneys and counselors of the courts of 
this state, solely in the supreme court. The act is com
plete in itself and results in repealing sections 3 and 9 
above referred to.  

2. A necessary qualification for admission to practice 
generally is that the applicant must be a citizen of the 
United States and a resident of this state. An alien can 
not well take the oath required of attorneys and coun
selors by section 4 of said chapter 7. Furthermore, such 
persons and practicing attorneys who reside in other 
states or any of the territories are, as a rule, out of the 
jurisdiction of the courts of this state, and beyond the 
reach of its process in case their professional action is 
called in question and the disciplinary power of the 
court is invoked against them.  

3. Such alien or non-resident attorney may, however,

VOL. 61] SEPTEMBER TERM, 1900. 59



60 NEBRASKA REPORTS. [VOL. 61 

In re Admission to the Bar.  

as a matter of comity, be permitted, by any court of rec
ord in which there is pending any cause in which he may 
be interested, to appear for some of the purposes of said 
cause, upon being fully satisfied as to his professional 
character and standing at the bar of the place of his 
residence. Of course, it is not permitted to such an at
torney to commence actions or sign pleadings or papers 
on behalf of any litigant. Such powers are expressly 
reserved to the duly admitted attorneys and counselors 
of the state.  

4. Application has been made by minors for present 
examination with a view to admission when they shall 
have attained the age of majority. Such is not the spirit 
and intent of the statute. The age of majority, with the 
attendant right of controlling- one's own actions free of 
the claim of the parent or guardian, are necessary to 
admission to the bar of this court; and it is conteimplated 
that the report shall follow on the examination, and 
show that at that time the applicant had all the quali
fications prescribed by the act of the legislature. Any 
other course would require a subsequent report, show
ing that at the time thereof the applicant had not only 
the requisite age, but also continued to sustain the moral 
character required by the statute.  

5. Persons have applied for examination on the 
strength of a course of study in schools of law other 
than the College of Law of the University of Nebraska.  
In the opinion of the commission, the only exception 
made to the requirement of the statute for two years' 
study in the office of a practicing attorney is in the case 
of regular graduates of our own state institution. In 
this view the court fully concurs. Admission to the 
practice is a privilege and not a right, and the power 
which grants the privilege can annex the terms and 
conditions on which the same may be exercised. The 
provisiouns of the statute are plain as to the terms on 
w-h6ich examination can be had, and study. otherwise 
than therein provided, can not avail the applicant.
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6. The provision of said section 2, as 'to the study of 
the law "in the office of a practicing attorney," also re
quires construction. The language of the statute does 
not expressly require that such attorney shall be one re
siding and practicing in this state. But such was doubt
less the intention of the legislative power. The i easons 
for such a construction seem plain. Such an attorney 
is an officer of this court, whose standing and character 
is, or easily may be, known to the court. He owes to 
this court a duty which is not obligatory upon the at
torneys of another state. Our rules require a certificate 
of such attorney, as the preceptor of the applicant, as to 
compliance with an express requirement of the statute.  
Such certificate can properly come only from one of the 
court's own officers; and be made under the sanction of 
the oath which such officer is required by law to make.  
These considerations, aside from any as to the propriety 
of a student coming from the state of his study, instead 
of seeking original admission therein, seem to us to con
trol the matter.  

The object of the statute was evidently to secure a 
higher standard of legal attainments, and a full knowl
ulge of the moral character of those who seek to exer
cise the powers of a great profession. With that object 
the court is, of course, in full sympathy; and it can be 
attained only by placing on its provisions a reasonably 
strict construction.  

PLUMMER, PERRY & CO. ET AL., APPELLANTS, V. CHARLES 

H. ROHMAN ET AL., APPELLEES.* 

FILED DECEMBER 1S, 1900. No. 9,294.  

1. Statute of Limitations: PLEA BY THIRD PARTY. Ordinarily, a third 

party may not interpose the defense of the statute of limita
ti ons.  

2. Homestead: FRAUDULENT ALIENATION. The family homestead to 
the value of $2,000 is not the subject of fraudulent alienation.  

*Rehearing allowed.
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3. Office of Reply. The office of a reply is to deny the facts alleged 
in the answer as a defense, or to allege matters in avoidance 
of such defense not inconsistent with the cause of action set 
out in the petition.  

4. - : NEW CAUSE OF AcTION. A new cause of action may not be 
set forth in a reply. .  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Affirmed.  

A. G. Grecenlee, Stevens & Cochran, Elmer J. Burkett and 
Ricketts & Wilson, for appellants.  

Frank H. Woods, for Grainger Bros.  

Burr & Burr, contra.  

NORVAL, C. J.  

This suit was commenced in the district court for Lan
caster county by Plummer, Perry & Co., to subject cer
tain real estate situate in the city of Lincoln to the lien 
of a judgment theretofore obtained by said company 
against one Charles H. Rohman. The latter had been 
engaged in the grocery business in said city, in partner
ship with one Milton McGoogan. The firm failed in 
business, and on the afternoon of the same day, said 
Rohman and wife conveyed to one Charles Burr the prop
erty in controversy; and Burr and wife immediately con
veyed the same to Eda M. Rohman, the wife of said 
Charles H. Rohman. This property was at that time of 
the value of about $4,000, was the residence of Rohman 
and wife, and the title to it had stood in his name for 
several years prior to such conveyance; and in several 
instances had been included in lists of assets by him 
furnished to commercial agencies for the purpose of ob
taining credit in his business. The transfer from Rohiman 
and wife to Burr and from Burr and wife to Mrs. Rob
man was without consideration, this being the means 
taken to place the title of the property in Mrs. Rohman.  
The day following this transfer said Plummer, Perry &
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Co. commenced an action in the district court against 
Rohman and his partner on account of an indebtedness 
of the firm for goods, and attached this property, in 
which cause they afterwards obtained judgment and an 
order directing the sale of the property so attached.  
Other firms subsequently commenced actions, and levied 
like attachments and obtained judgments, and in this 
action are made defendants. In the petition in the case 
before us said Plummer, Perry & Co. set forth facts here
inbefore recited, and further, the issuance and return of 
an execution unsatisfied, and allege that said Eda M.  
Rohman paid no consideration for the conveyance of said 
property to her, but that said conveyance was made 
solely for the purpose of transferring property from said 
Charles H. Rohman to her; that said conveyance, as well 
as that to Burr, was wholly without consideration, and 
made for the sole purpose of hindering and defrauding 
the creditors of said Charles H. Rohman in the collection 
of their just claims against him; that his wife, as well as 
Burr, well knew that said transfers were made with such 
fraudulent intent, and that said Rohman and his partner 
were insolvent; and praying that the deed be canceled 
and that the premises be sold to satisfy the judgment.  
The other judgment creditors, by cross-petitions, set up 
substantially the same facts, and to these, and the peti
tion, said defendant, Eda M. Rohman, answered, alleg
ing in substance that said premises were the homestead 
of the defendants; that at various times prior to the date 
of the transfer said answering defendant had, out of her 
separate property, advanced various sums of money to 
said Rohman, the total at the time of said transfer ag

gregating $2,200, which sum was owing her on said date, 
when she demanded repayment of said sum, which said 
Rohman was unable to do; that it was then agreed that 
he would transfer title to her, in full discharge of all 
said indebtedness, and that said conveyance was the re
sult of said agreement. Said answer set forth the par
ticulars of such advances to said Charles H. Rohman,
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one of the items being the payment by her of a mortgage 
of some $1,300, due against the property in question, 
and that at the time of such payment it was agreed that 
said mortgage should be assigned to her, or that the 

place should stand as security to her for the repayment 
of this sum. In reply to this answer said Plimner, 
Perry & Co. and the cross-petitioners allege, among other 
things, substantially, that at all times since the purthase 
of this property by said Charles H. Rohiman the title 
thereof stood in his name, with his wife's knowledge and 
consent; that he did business on the faith and credit of 
his being the owner thereof; that said plaintiffs sold the 
goods, for which their judgment was obtained, upon the 
faith of and relying upon the fact that said Charles H1.  
Rohman, the husband, was the owner of said property, 
and further alleging that, if said debt from Rohman to 
wife ever existed, it was not evidenced by writing, and 
that more than four years had elapsed between the date 
of its maturity and the date of the transfer of said prop
erty. On the trial the lower court found the facts, and we 
think properly, substantially as recited in the answer,and 
further found that, for a number of years prior to the 
commencement of this suit said Charles H. Rohman was 
engaged in the mercantile trade in the city of Lincoln, 
and obtained credit in carrying on and conducting said 
business, and contracted indebtedness to said several 
defendants and interveners herein; that he obtained 
credit in said business by reason of the fact that the 
property in controversy was allowed to stand in his name 
as the owner, the indebtedness to his wife not being 
specially made known to his creditors; but that said 
wife had no knowledge of the financial standing of her 
husband, or of the condition of his business, or that, by 
reason of the title standing in his name, he was obtain
ing credit, or that he was in any manner withholding 
from the commercial world any facts concerning his in
debtedness to his wife; that she had no knowledge of his 
insolvency, but had implicit faith in his integrity and
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business ability, and, therefore, failed to demand and 
take security on the homestead and property in contro
versy for the advances so made; and the court further 
found as follows: "But the court finds that whether or 
not the said Eda M. Rohman would be estopped from 
accepting such transfer in payment of such indebtedness 
should not be determined, and is not passed upon in this 
case, for the reason that estoppel has not been pleaded 
by the several defendants and interveners herein as pro
vided by law." Upon the findings and conclusions ad
duced therefrom the lower court rendered a decree in 
favor of said defendant, Eda M. Rohman, and from which 
said Plummer, Perry & Co. and two other judgment 
creditors, Reid, Murdoch & Co. and Grainger Bros., ap
peal to this court.  

It is not seriously contended that the fact that the 
statute of limitations had probably run on this indebted
ness from Rohman to his wife could be successfully 
pleaded in bar of her right by a creditor, it being a mere 
personal privilege and one that her husband only could 
avail himself of or waive, as he thought proper, and the 
court will, therefore, not discuss that question at length.  
Baldwin v. Boyd, 18 Nebr., 449; Dayton Spice-Mills Go. v.  
Sloan, 49 Nebr., 622. There remains, then, but one propo
sition to determine, and that is, whether the matter in 
estoppel set out in the several replies was so pleaded as 
to make it the duty of the lower court to pass upon the 
question of estoppel sought to be raised. The husband 
could, of course, convey his homestead to his wife, and 
it would be immaterial whether his purpose was or was 
not to defraud his creditors. Munson v. Carter, 40 Nebr., 
417; Bloedor, v. Jewell, 34 Nebr., 649; Roberts v. Robinson,, 
49 Nebr., 717; Mu ndt v. Hagedorn, 49 Nebr., 409.  

The court having found that the indebtedness of $2,200 
was valid, said finding being based upon evidence, it re
mains then to determine whether the appellants could, 
by the reply, avail themselves of any of the facts found 
as an estoppel of the wife to claim title to the prop

9
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erty over and above the homestead right of herself and 
husband. The cause of action set up in the petition was 
that the conveyance of title to this property from Roh

man to his wife was without consideration and made 

for the sole purpose of hindering and defrauding his 

creditors, while the reply alleges that, if the transfer 

was for a consideration, then the wife could not avail 

herself of it, for the reason that she had permitted him to 

obtain credit by representing to creditors that he was 

the owner of the property, and by concealing the fact of 

his indebtedness to his wife.  
The question then is, are the facts set up in the reply 

by way of estoppel such a departure from the cause of 

action set forth in the petition as to constitute a new 

cause of action? The mere statement of the facts would 

make it appear so; for by the reply plaintiff practically 

admits the very opposite of the facts relied on in the peti

tion, and seeks by an estoppel to avoid the consequence 

of these facts. It is not the office of a reply to set out 

a new cause of action, particularly when the facts so 

pleaded constitute a departure from the cause of action 

set forth in the petition, or a new cause of action. Piper 

v. Woolm an, 43 Nebr., 280; Wigton v. Smith, 46 Nebr., 461; 

Hastings School District v. Caldwell, 16 Nebr., 68; Savage v.  

Aiken, 21 Nebr., 605. This court has ruled in a number 

of cases that the reply may set out any new matter of 

defense to the allegations of the answer not inconsistent 

with the cause of action set out in the petition. Paxton 

Cattle Co. v. First Nat. Bank, 21 Nebr., 621; Mollyneau v.  

Wittenberg, 39 Nebr., 547; Cobbey v. Kvapp, 23 Nebr., 579; 

Anderson v. Imhoff, 34 Nebr., 335. That this is the proper 

rule we do not doubt. But in the case at bar, the facts 

alleged by way of estoppel necessarily admit the exist

ence of facts the very opposite of those relied upon in 

the petition as plaintiff's cause of action; hence tle mat

ter of estoppel is inconsistent with the cause of action 

set out in the petition, and, therefore, not properly 

pleaded in the reply. Had the plaintiff below desired to



Vol. 1] SEPTEMBER TERM, 1900. 67 

Plummer, Perry & Co. v. Rohman.  

depend upon the matters therein alleged. they should 
have been made a cause of action in the petition. To the 
hitter arguliment, however, it is insisted that the plaintiff 
I elow could not anticipate that the defendant Mrs. Itoh
man could avail herself of the defense set forth in her 
answer, and for that reason could not know in advance 
tha.t it would be necessary to allege matters in estoppel 
'onght to be availed of in the reply, aind for that reason 
these matters were more lo'i-callY left for the reply.  
Plaintiffs. however, knew, before they commenced the 
suit, whether they had furnisied the goods to the hus
band of Mrs. Hohman on the faith aid ciedit of his being 
the owner of the pioperty in coutroversy, and could and 
should have set out that fact in their petition. It is fur
ther argued that, althougih it may be true that the mat
ters of estoppel were improperly pleaded in the reply, 
the case falls within the rule announced in firegory v.  
Kamr, 36 Nebr., 533, that where a new cause of action is 
presented by reply, but when no objection is made on 
that ground, and the issues presented are submitted on 
their merits, the objection that the cause of action was 
first stated in the reply will be held to have been waived.  
We find, however, that objection was made to the intro
duction of evidence to suistain these allegations of the 
reply, and are, therefore, of opinion that no waiver of 
the right to object in this court to the order of pleading 
has occurred.  

A careful reading of the evidence convinces us that 
the findings of the court are amply sustained by the evi
dence, and that the court did not err in refusing to con
sider the matters of estoppel thus set out, and that the 
judgment of the lower court is right, and it is, therefore, 

AFFIRIED.
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SCHUYLER BUILDING & LOAN ASSOCIATION, APPELLEE, V.  

HARRIET FULMER ET AL., APPELLANTS.  

FILED DECEMKBER 18, 1900. No. 9,310.  

l.' Decree of Foreclosure: SALE OF MORTGAGED PROPERTY: FINAL OR

DER. A decree foreclosing a real estate mortgage, with the 

usual provision for a sale of the mortgaged property, is a final 

order or judgment within the meaning of the Code.  

2. Vacation of Decree: POwER OF DISTRICT COURT: STATUTE. A district 

court is without power to vacate a decree entered by it at a 

prior term foreclosing a mortgage, except for the causes and in 

the manner prescribed by statute.  

3. Motion for New Trial: LIMITATION: Except on the ground of 

newly-discovered evidence, a motion for a new trial must be 

filed within three days after the judgment is rendered.  

APPEAL from the district court for Colfax county.  

Hfeard below before MARSI-ALL, J. Reversed.  

George R. Doughty, for appellants.  

C. J. Phelps, contra.  

NORVAL, C. J.  

This suit was instituted in the district court of Colfax 

county by the Schuyler Building & Loan Association, to 

foreclose a certain mortgage to it executed and deliv

ered by Harriet Fulmer and Henry M. Fulmer. The 

Fulmers filed an answer to the petition, setting up usury 

in the transaction. Trial was had on the issues in the 

case on August 10, 1896. The court found that the condi

tion of the mortgage had been broken by the Fulmers, 

that there was due plaintiff thereon the sum of $363, and 

directed the sale of the property, in the case of failure to 

pay the amount due within twenty days, the decree be

ing in the form usual in foreclosure suits. On Septem

ber 28 following, and during the same term, plaintiff filed 

a motion in the case, asking the court to set aside the 

findings and order so made, on the ground that the same
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were not supported by sufficient evidence, and were con
trary to law. Shortly afterwards the court adjouned 
.inr die, without having acted upon this motion. At the 
next regular term, however, the court granted the tao
tion, set aside its former decree, and thereupon entered 
a new decree against the Fuliners in a larger anount.  
to-wit, in the sum of $893.60, and directed the mortgaged 
prem-iises sold, as was ordered done in the tirst deces.  
The Fulters appealed, claiming that the districL court 
had no jurisdiction either to set aside the first decree by 
it rendered, or to enter the second decree, since the oine 
first entered was a final judgment and, as such, could 
not be set aside, even at the term when pronounced, ex
cept by the court of its own motion, or upon the granting 
of a motion for a new trial, which motion should have 
been filed within three days of the entry of said decree, 
it not having been based on newly-discovered evidence, 
as provided by the Code; that the district court had no 
jurisdiction to set it aside at a succeeding term, except 
on a motion for a new trial having been properly filed 
by the plaintiff, and that the proceeding was, therefore, 
void. To this counsel for plaintiff answers as follows: 
"The finding and order of sale, called a decree, in this, 
as in all foreclosure suits under our Code, is not a judg
nient. It does not finally dispose of the case. The sale 
follows under the order entered, and is reported, and if 
confirmed, then, and not until then, is the real final judg
inent in the case entered. Up to that time tie case is 
open for such corrections, amendments and orders as 
justice to the parties may require." To this course of 
reasoning we can not assent. It is too clear to need the 
citation of autiorities. that a decee in foreclosure ca ses 
is a final judgment. The reports of this state teent with 
a1)peals and cases brought here on elr-or proceiedings 
from decrees so entered, and we do not reniember that 
any counsel has ever before so niuci as doubted the 
proposition that such decrees are final judgments. Such 
decrees are final orders or judgments within the mean-
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ing of the Code and are reviewable before sale and con
firtiation. This being the case, the lower court could 
only set aside the first decree entered by granting a rno
tion for a new trial, which should have been filed within 
three davs after the entering of said decree. That not 
having been done, and the term of court at which the 
first decree was entered having terminated without any 
action on the part of the court to set it aside on its own 
m11otion, it lost jurisdiction to vacate or in anywise modify 
it. Hence the action of the lower court in attempting to 
set aside the decree of August 10, and in entering the 
second decree, was void and of no effect, and said second 
decree is, therefore. set aside and reversed, and the for
Imler decree reinstated.  

REVERSED.  

TRUMAN BUCK. APPELLEE, V. JOHN STUBEN ET AL., 
APPELLANTS.  

FILED DcE.UER IS, 1900. No. 9,320.  

1. Finding: EVIDEXCE. A finding ialde on evidenCe fairly con flietin 1g 
viil not be disturbed on review.  

2. LeverEaR: PIIEJUICIAL ERton. Prejudicial error must be sho%\n], 
to justify the reversal of a decision of the trial court.  

Ai'PEAL from the district court for Sarpy county.  
1eard below before SLABAUQHIf, J. Affirmed.  

John P. Breen and Charles S. Lobinier, for appellants.  

JIam B B. Jlcilde and 1rank H. Gaines, coma.  

XCRVAL, C. J.  

'Tids is an alppeal fiom an order cfirmiii a judicial 
sale of real estate sold in mortga ge foreclosure. The 
decree under which) the sale was made colitained tihe fol
lowing: "And it is further ordered that the part of said 
premises lying outside of the right of way of said Omaha 
& Southwestern Railvay Company be first offered for
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sale, and in case that part shall not sell for enough to 
pay the amount due the plaintiff, that the same shall be 
first sold separately, but if necessary, the whole parcel 
of land described in said mortgage shall be sold and the 
proceeds applied in payment of the plaintiff's claim as 
aforesaid." No further description of the right of way 
mentioned is contained in the decree, though a descrip
tion of the whole tract is given by government survey.  
It is objected that the provision quoted is not sufficiently 
definite to enable the sheriff to ascertain from the decree, 
and point out to intending purchasers the tract of land 
lying outside of said right of way. A further objection 
was made to the appraised value of the land, it being 
claimed that it was appraised much below its actual 
value, so much so that fraud must be presumed in such 

;lapraisement. On the hearing of the motion in the court 
below to set aside the sale the affidavits of about one 
hundred persons were taken by the parties relative to the 
value of the property in question, which were conflicting.  
There was ample evidence adduced on which the district 
court was justified in finding that the property was not 
appraised too low, and this it did. This finding we are 
not disposed to set aside. Nebra8ka Loan & Building Ass'n 
v. larshall, 51 Nebr., 534.  

The objection first urged against the sale can not be 
successfully presented, since it is not shown that the 
complaining party has been prejudiced by the decision.  
ianc v. Jonasen, 55 Nebr., 757. On the contrary, the rec

ord discloses that the entire tract, including the right of 
way, did not sell for enough to pay the debt, and de
fendants were interested alone in the portion not in
cluded in the right of way. The description could not 
have prejudiced them. Moreover, the description of the 
right of way in the decree was sufficient, inasmuch as 
a stranger could easily have located the right of way 
from the railroad constructed therein. The order as
sailed is 

AFFIRMED.
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EMIL (. ACKERMAN ET AL., APPELLEES, v. Gus. A. ACKER
MAN ET AL., APPELLEES, IMPLEADED WITH GEORGE 

R. DICKINSON PAPER COMPANY, APPELLANT.  

FILED DECEMBER 18, 1900. No. 11,359.  

1. Amendment of Court Records: EVIDENCE. A court has the power 
at a subsequent term to amend or correct its records to con
form to the facts, and may proceed upon any satisfactory evi
dence.  

2. - : SURSEQUENT TERM: RECOLLECTION OF JUDGE: QUERE.  
Whether a correction of the record may be made.at a subse
quent term from the personal recollection alone of the trial 
judge not decided.  

3. Finding: EVIDENCE. A finding without any evidence to sustain it 
will be set aside.  

APPEAL from the district court for Douglas county.  
Heard below before Scorvr, J. Reversed.  

Holmes & Morgan, for appellant.  

A. N. Ferguson, contra.  

NORvAL, C. J.  

This case was here on a former appeal, wherein it was 
held that a sale made by the receiver appointed by the 
court, of certain property belonging to the estate, was 
void, for the reason that the order directing the sale 
provided that it take place on May 29, 1894, whereas the 
sale was made on June 18 and 19, 1894. Ackerman v.  
Ackerman, 50 Nebr., 54. After the decision above men
tioned was handed down, the receiver moved the court 
for an order iune pro tune, to make the records show that 
an order was in fact made directing the receiver to sell 
the property upon the 18th day of June, it being claimed 
that such an order was made by the court after its order 
directing the sale on the 29th day of May, but for some 
reason had not been placed of record by the officers of 
the court. The same judge who made the order of sale
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heard the motion and, upon hearing, entered the follow
ing: 

"This cause coming on to be heard this 24th day of 
November, 1899, upon the motion of A. N. Ferguson, as 
attorney for John H. F. Lehman, late receiver now de
ceased, as well also as his attorney, for the adinistrator 
of the estate of said Lehman, and for Charles J. Karback, 
and Fred letz Sr., the sureties upon the bond of the re
ceiver in the above entitled action for John II. F. Leh
in, for a ine pro tune order to make that of record 
which was in fact made authorizing said receiver to ad
v'ertise and sell the assets of the firin of Ackerman Bros.  
& Heintze to take place on June 18, 1894, as of and be
fore said date. Both parties appearing in open court by 
their respective counsel, and after hearing the evidence 
and argument of counsel, and the court being fully ad
vised in the premises, does find that between the 29th 
day of MIay, 1894, and before the 18th day of June, 1894, 
and before said sale, the court authoiized and directed 
said receiver by an order to advertise to sell said prop
erty at public sale, as by the decree of the court, so or
dered; and that said sale was made upon said order on 
June 18th and 19th, 1894; that said order was never 
journalized or made of record in the above case, through 
some oversight or mistake, though the samine had been 
in fact made prior to said sale.  

"It is therefore ordered, adjudged. and decreed by the 
court that it be entered of record inne pro tune as of and 
before the date of June 18, 1894, to-wit: that said John 
II. F. Lehman, receiver in said cause, be, and he is hereby 
authorized and directed to sell the assets of the firm of 
Ackerman Bros. & Heintze on the 18th day of June, 1894, 
and proceeding thereafter until such sale is completed, 
and that this order be journalized and recorded as of and 
before said 18th day of June, 1894, and after May 29th, 
1894, as the same should have been and was done, except 
the journalization of said order." 

From this order one of the creditors, the George R.
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Dickinson Paper Company, appeals, claiming that there 
was no evidence offered on the hearing of the said motion 
in support thereof, and the order of the court is without 
evidence to sustain it. A bill of exceptions is attached 
to the transcript, duly certified to contain all the evidence 
offered on the hearing of the motion, and we are of the 
opinion that no evidence was before the lower court on 
which to base said order. There is conflict of authorities 
concerning the nature of the evidence necessary to en
title courts to alter or amend their records, where the 
proceeding to alter or amend or correct is had at a term 
subsequent to the one at which such record was made.  
M1any courts hold that to make such alterations or cor
rections there must be something of record, as the judge's 
minutes, or some paper writing in the cause, from which 
the court can ascertain that such alteration or correction 
should be made. This court, however, has adopted the 
rule, which seems the better one, that in the exercise of 
its power of correction of its records the court is not 
confined to an examination of the judge's minutes, or 
written evidence, but it may proceed upon any satisfac
tory evidence. Sciool District v. -Bishop, 46 Nebr., 850 
and cases there cited; In re T'ig/it, 134 U. S., 136; Jacks 
r. Idamson, 56 Ohio St., 397; 17 Ency. Pl. & Pr., 931 and 
note 2.  

It is contended by counsel for the deceased receiver's 
estate that the court, in part at least, made the order 
from its personal recollection of the facts, and that the 
order needed no further evidence than that. Whether 
the personal recollection of the judge alone is sufficient 
it is not necessary to decide, as there is nothing of record 
to show that the order was based upon such recollection.  

It is further contended that the return of the receiver 
of the order of the sale constitutes evidence of the exist
ence of such an order, the return, introduced on the hear
ing, reciting, "in compliance with the order of the court 
I have sold on June 18th & 19th." etc. We do not think 
that this is evidence of the existence of such order. It
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is rather the construction which the receiver may have 

placed upon an order of the court, and be may have be
lieved that by selling on the 18th day of June. he was com
plying with an order of the court directing hin to sell on 
a day other than the 18th. F or the reason that the rec
ord is entirely destitute of evidence on which to base this 
or(ler-, we must overrule it, and renin( the matter to 
tie lower court, when it is to be presumed that evideiice 
can and will be produced which will justify the correction 
of the record to conform to the facts.  

ORunn anymusio.  

SIoux CITY BRIDGE COMPANY, APPELLEE, V. DAKOTA 

COUNTY ET' AL., APPELLANTS.  

FILED DEcI:MBER 18, 1900. No. 11,416.  

1. Tax Levy: SITUs. A village can not levy a tax on property the 

sius of which is not within the corporate liiats. Chicago, B. 6& 

Q. R. Co. V. Cass County, 51 Nebr., 3oo, and Chicago, B. & Q. R. Co.  

V. City of Nebraska City, 53 Nebr., 433, followed.  

2. : JURISDICTION: VATAD FROM INVALID TAX. A tax 

levied on a whole property, part of which is within and part 

without the territorial limits of the body imposing the same, 

is invalid as to that part levied on the portion without the 

jurisdiction, which renders the whole assessment void, unless 

the tax assessed against the part within the jurisdiction of the 

taxing body can readily be separated from the portion without 

it.  

3. Assessment: SITUs OF PROPERTY: JUIII'DICTION. A property owner 

is not required to appear before a taxing board in opposition to 

the assessmant of a tax on property whose situs is not within 

the jurisdiction of such board.  

4. Void Assessment: TENDER. Where an assessment is wholly void.  

no tender of any sum is necessary to relief against the tax.  

APPEAL from the district court for Dakota county.  

Heard below before EVANS, J. Re68rsed in part.  

W. E. Gantt and William P. Warner, for appellants.

Benjamin T. White and James B. Sheean, contra.
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NORVAL, C. J.  

This suit was commenced in the district court of Da
kota county by the Sioux City Bridge Company, to enjoin 
the collection of taxes assessed ipon a certain bridge and 
its approach, the property of plaintiff, by the authorities 
of the village of South Sioux City. A portion of see
tion 22, township 29, range 9, is included in the corporate 
limits of said village, and is bounded on one side by the 
Missouri river, the government survey having followed 
the meanderings of the river. Plaintiff's bridge crosses 
the Missouri river at this point, and its western end is 
adjacent to this portion of section 22. To reach the 
bridge an approach of considerable length is required, a 
large portion of which, at least, is within the corporate 
limits of said village. The whole of said approach and 
the west half of said bridge were assessed as being within 
the corporate limits of the village for the years 1896, 
1897, 1898 and 1899, and said company brought this suit 
to restrain the collection of them, claiming that the 
whole of said taxes was void, for the alleged reason that 
said bridge and a portion at least of said approach were 
without the jurisdiction of the village. On trial, the fol
lowing findings of fact were entered, decree being had 
thereon accordingly: 

"1. The court finds that the plaintiff's bridge described 
in the petition filed herein consists of the bridge struc
ture of spans supported by five piers and an approach, 
the approach being composed of dirt embankment and 
trestle-work over which the traffic is conducted to the 
bridge proper.  

"2. The court finds that the west pier of said bridge, 
being the pier described in the testimony as 'pier five,' 
is situated about eight feet easterly from the meander 
line of the Missouri river at said point, which meander 
line is the eastern boundary of section twenty-two (22) 
in [township] twenty-nine (29) of range nine (9) east of 
the 6th P. A1. in Dakota cw fy, Nebraska.
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"3. The court finds that in the year 1858, at the time 
the said meander line was surveyed, marked and fixed 
by the government surveyors and for some time subse
quent thereto the high-water bank at the point where 
said bridge crosses said river was located under or east
erly from the present location of said 'pier five.' 

"4. The court finds that in 1887, at the time of the 
building of said bridge and at the time of the location of 
said 'pier five,' the high-water bank of said river was 
about ninety (90) feet westerly from said 'pier five' and 
that said high-water bank has continued practically un
changed as to its distance from said pier until the pres
ent time and is now about ninety (90) feet westerly from 
said 'pier five.' 

"5. The court finds that there is an artificial embank
ment, constructed during the building of said bridge and 
subsequent thereto, running from said 'pier five' bask to 
the said hig]i-water bank over which the high water from 
said Missouri river has never flowed since it was erected 
in 1888, but the waters from the river at its high stages 
flow back to the high-water bank on each side of said 
artificial embankment.  

6. The court finds that in the year 1888, during the 

spring rise of said Missouri river, the water was entirely 
around and covered the present site of said 'pier five' 
and that in the fall of said year there was no water 
around the present site of said 'pier five' and that the 
low water mark of said Missouri river at the place where 
the said bridge is located is and has always been east
erly front said 'pier five.' 

"7. The court finds that for the year 1896 no return 
or schedule of property was returned by the plaintiff 
or by any person for it to the assessor for assessment.  
That the assessor as by hw required returned the said 
property for asscssimient as one bridge and that prior 
to the filing of this case no appeal was ever prosecuted, 
which chianged or complained of said assessment and 
return made by said assessor.
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"8. The court finds that the approach of said bridge 
except a small portion thereof, is within the village of 
South Sioux Cily, Dakota countY. Nebraska.  

"9. The court finds that for the years 1897, 1898 and 
1899 the plaintiff by its agent has returned said bridge 
for assessment under two heads as follows: 

'Bridge, $72,000.00.  
'Approaci to biidge, $3.000.00.' 

and that the assessor and oflicet S of said county of Da
kota have listed and assessed the saine as if all of said 
bridge and approach were within the corporate limits Of 
said village of South Sioux City.  

"10. The court finds that the plaintiff has never ten
dered to the defendant county, or its treasurer, or any 
one for it, the taxes justly due the said village of South 
Sioux City, nor have the same been tendered to the said 
villarge, or to any one for it, except as the same are ten
dered by the amended answer filed in this case during 
the progress of the trial.  

"11. The court finds that the tax listed, assessed and 
levied against bridge property and the plaintiff for the 
year 1896 is a proper charge, and that the injunction 
heretofore granted. restraining its collection should not 
have been granted and should now be dissolved.  

"12. That the taxes listed, assessed and levied against 
the approach of said bridge for the years 1897, 1898, and 
1899, was and is a proper charge against said approach 
and the plaintiff, and the injunction heretofore granted 

restraining the collection should not have been granted 
and should now be dissolved as to the tax against the 
approach for said years.  

"13. The court finds that the taxes listed, assessed and 
levied for village purposes for the years 1897, 1898 and 
1899 upon the valuation of that portion of said bridge 
resting upon the piers is not a proper charge against 
said property or against the plaintiff and that the plain
tiff is entitled to an injunction as to the tax levied or 
listed for such purposes against said portion of said 
bridge structure."
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Upon the find.ings the lower court rendered a decree 
that the whole tax for the year 1896 was valid, and there.  
fore refused a4 injunction as to the collection of the tax 
for that year. As to the subsequent years involved in 
the litigation, the court decreed that the bridge being 
without the limits of the village, the tax upon it was 
void, and the defendants were accordingly enjoined from 
collecting the same. As a large portion of the approach 
was within the corporate limits of the village, the tax 
as levied for those years upon that structure was de
creed valid, and the court refused to enjoin their col
lection. From this decree both parties appeal to this 
court, and the whole case is before us for consideration.  

It will be noted that the findings numbered 2, 3, 4, 
cause the principles of law governing this case to fa!l 
within the decision in Chicalo, B. & Q. R. Co. v. Cass 
County, supra, wherein it wa.s held that a railroad bridge, 
no part of which touched any portion of a school district, 
could be assessed by said district. It was ruled that the 
boundaries of the district were the high-water bank or 
meander line of the government subdivision of land in-, 
cluded in it, the meander line and the high-water bank 
coinciding at that point. It is conceded by counsel for 
defendant that this case falls within the doctrine therein 
announced; but the decision itself is attacked as not a 
proper rule, and we are asked to hold that the boundary 
of the village is either the line of low water in said river, 
or the middle thread of the stream. We are satisfied 
with the principles announced by that deision, which 
have also been followed in Chicago, B. & Q. R. Co. v. City 
of Nebraska City, 53 Nebr., 453. It is possible, however.  
that in the Cass County Case the learned commissioner 
who prepared the opinion somewhat confused the terms 
"high-water bank" and "meander line," as he uses the 
same interchangeably-an error doubtless growing out of 
the fact that the two lines coincided at the point where 
the bridge under consideration in that case was located.  
The decision, in effect, held that the boundary of the
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school district is the line of high water, or the high
water bank, and with that conclusion we are satisfied.  
It is, therefore, unnecessary to further discuss the ques
tion more in detail than to say that the bridge structure 
in controversy here is wholly without the corporate lim
its of the village, and is not taxable by it. The court 
below was right in enjoining the defendants from col
lecting any taxes so levied upon said bridge structure.  

The next question for discussion is, was it error to 
declare valid the whole of the tax levied for the year 
1896 upon both bridge and approach, according to finding 
of fact No. 7, wherein it appears that for the year 1896 no 
schedule of property was returned by plaintiff to the 
assessor; but that the latter assessed both bridge and 
approach as one structure, and that no appeal was ever 
taken from the assessment or the taxes levied thereon? 
The lower court, doubtless, reached the conclusion that 
plaintiff was estopped from questioning the validity of 
this tax; that a portion of this bridge was (for we assume 
that the approach is a part of the bridge) within the 
corporate limits of the village, the county commissioners 
had jurisdiction of the matter; and, having acquired 
jurisdiction, its action in levying the tax upon the whole 
structure was adjudicated, since no appeal was taken 
from the assessment. This conclusion is proper, if the 
fact that a portion of the property sought to be assessed 
being without the jurisdiction of the corporation did not 
render the act of the authorities wholly void. If its act 
was for that reason invalid, then no duty devolved upon 
plaintiff to appeal from the assessment. If the whole of 
this property was without the limits of the village, there 
is no doubt that such attempted assessment would be 
void. Chicago, B. & Q. R. Co. v. Cass County, supra. Does 
the fact, that the situs of a portion of the property sought 
to be assessed was within the village limits, take the 
case outside of the rule therein announced? As is well 
said in counsel's brief, the point here presented is one 
going to the very power, authority and jurisdiction of
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the taxing authorities, and is not a question of meie 
irregularity occuring while exercising a valid power. We 
are inclined to adopt the rule that, because the citizen 
has the right to assume that municipalities, through 
their officials, will properly perform their duties (one of 
which is to know the boundaries of the corporate terri
tory), there is no obligation imposed upon a property 
owner to appear before the taxing body and complain 
should it attempt to assess as a whole property, part of 
which is within and part without the territorial limits 
of the municipality, and that such tax, being void in 
part, because of want of jurisdiction, which jurisdiction 
it was the duty of the officials to know, the whole of such 
assessment is void, unless the amount of tax assessed 
against that portion within its jurisdiction can be readily 
separated from the portion without. Arthur v. School 
District, 30 At]. Rep. [Pa.], 299; Mills v. Johnson, 17 Wis., 
622; Crave v. City of Janesville, 20 Wis., 321; Hebard v.  
Ashland County, 55 Wis., 145; Hutchinson v. Omaha, 52 
Nebr., 345. As this court will not resolve itself into a 
taxing board, and as the record presents no data from 
which to determine what portion of this tax is valid and 
what part invalid, we must hold the whole void, and it 
necessarily follows that the court erred in refusing a 
perpetual injunction as to the taxes assessed for the year 
1896.  

Did the court correctly hold that the tax levied on the 
bridge proper for 1897, 1898 and 1899 was void, and that 
the assessment upon the approach was valid? This por
tion of the decree was based upon finding of fact No. 9, 
wherein it was. found that plaintiff returned the bridge 
for the years separately from the approach, though the 
officers assessed the same as if all of said bridge and ap
proach were within the corporate limits of said village, 
but declared that the taxes upon the approach were valid, 
to the extent of the value placed upon it by plaintiff, to
wit, $3,000. Plaintiff, by making its return, was not 
estopped to question the validity of the tax (Chicago, B.  

10.
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& Q. R. Co. v. Cass County, supra); and, by the same au
thority, it was doubtless right in holding the attempt 
to assess the bridge void. Was that portion of the de
cree sound declaring the tax upon the approach valid? 
If the attempt to assess the bridge and approach as a 
whole in 1896 was void, for the reason that a portion of 
said structure, taking it as a whole, was without the 
corporate limits of the village, as we have already de
termined, then for the same reason any attempt to tax 
the whole of the approach was also void, for by finding 
of fact No. 4 at least ninety feet of said approach is east 
of the high-water bank of the Missouri river, and, there
fore, outside of the limits of said village, and as we have 
no means of separating that portion of the tax upon this 
approach which is void from that portion levied upon 
the part of the approach which is within the limits of 
the village, the whole of the tax is invalid, and the court 
erred in declaring any of the taxes assessed for said years 
1897, 1898 and 1899 on either said bridge or said ap
proach to be valid.  

No tender of any amount of these taxes so attempted 
to be levied was made by. plaintiff before suit, though 
during the trial an amended pleading was, by leave of the 
court filed, wherein plaintiff offered to pay such taxes as 
the court might decree to be valid; and it is argued that 
for the reason that no tender was made before suit com
menced it can not be maintained. This tax is wholly 
void, not merely irregular, and, therefore, no tender was 
necessary. Morris v. Merrell, 44 Nebr., 423; Cooley, Tax
ation [2d ed.], 764, note 1; Yocum v. First Nat. Bank of 
Brazil, 38 N. E. Rep. [Ind.], 599; Wells County v. G-ruver, 
17 N. E. Rep. [Ind.], 290; De Fremery v. Austin, 53 Cal., 
380.  

Considerable discussion has taken place in the briefs 
as to whether the approach to this bridge was a part of 
the bridge, that is, whether the two constitute one struc
ture, or two. So far as pertains to this litigation, we 
think the question immaterial. The corporate authori-
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ties of the village can tax no more of the property of 
plaintiff than is situate within the corporate limits. It 
has a right to tax all that portion within its limits, but 
iot an inch more. Doubtless, no more difficulty will be 
encountered in arriving at the value of that portion 
within the territorial limits of the village than would 
occur were the structure a railroad, which, being a whole, 
might have one mile of its road-bed within the village.  
and several thousand miles outside it.  

The decree is accordingly 

REVERSED IN PART AND AFFIRMED IN PART.  

BULLARD & HOAGLAND V. C. L. CHAFFEE.  

FILED DECEMBER 18, 1900. No. 11,522.  

G:rnishment: RESIDENCE OF CREDITOR. It is the settled doctrine of 
this court that, one can he garnished only in the state where 
the debt is payable, if Ihiat be the place of residence of his 
creditor.  

ERRon from the district court for Douglas county.  
Tried below before SLABAUGH, J. Affirmed.  

Ed. P. Smi/h, for plaintiffs in error.  

Martin Lun (don, contra.  

NORVAL, C. J.  

This is an error proceeding brought to review a judg
ment of the disti4t court of Douglas county. The cause 
was submitted on an agreed printed abstract of the 
record in pursuance of section 1, rule 2. The brief of 
counsel for plaintiff contains a very clear and concise 
statement of the case, which we adopt: "Bullard & Hoag
land is a partnership carrying on a retail lumber busi

.ness in Omaha. William Cameron & Co. are wholesale 
(lealers in lumber located at Waco, Texas, and carrying
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on business from that point. C. L. Chaffee is also a 
dealer in lumber, residing and doing business in Omaha.  
Bullard & Hoagland brought suit in justice court of 
Douglas county against Cameron & Co., to recover dam
ages for the failure of Cameron & Co., to deliver certain 
lumber sold to Bullard & Hoagland. An affidavit for 
an attachment was filed on the ground that Cameron & 
Co. were non-residents of the state of Nebraska, and C.  
L. Chaffee was garnisheed as having money in his hands 
or as being indebted to Cameron & Co. Service was had 
on Cameron & Co. by publication. Chaffee appeared in 
answer to the garnishment summons and his examination 
disclosed that he was indebted to Cameron & Co. in an 
amount exceeding the claim of Bullard & Hoagland, but 
he also testified that the money which he owed Cameron 
& Co. was payable in Waco, Texas. On this showing the 
justice dismissed the action for want of jurisdiction and 
released the garnishee, holding the money was not sub
ject to garnishment. The case was then carried to the 
district court, and in that court Chaffee filed objections 
to the jurisdiction of the court over the fund on the 
ground that the same was payable in Texas. The district 
court sustained the objections and released the garnishee.  
From this order releasing the garnishee, these proceed
ings in error are prosecuted." 

One question is presented for consideration, viz.: Can 
a debtor be garnished in this state, if the debt he owes 
is payable in another state, his creditor also being a 
resident in that other state? The brief of plaintiff very 
ably presents the argumeiAs which go to sustain the 
affirmative of this proposition, and decisions of courts 
which adhere to that rule are carefully collated and pre
sented. On the proposition there is a conflict in the 
decisions. Were the questions open to discussion in this 
state, it would be a pleasure for us to amplify upon the 
subject, but, unfortunately for plaintiff, this court has 
adopted the opposite rule, and, as it can be upheld by 
both reason and authority, it is not the inclination of the
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court to change it. Both views have their advantages 
and defects, as will appear in the elucidation of the mat
ter. The leading case in this state is A neerican Cuntral 
Tn.1. Co. V. Ifetticr, 37 Nebr., 849, the opinion being by 
MAXTELL, C. J. The action was begun in Saline county 
by the holder of an insurance policy, to recover for loss 
undet its terms. The defendant set up in its answer that 
its principal place of business was in St. Louis, Missouri; 
that it had a regularly appointed agent in Chicago, lili
unis, also one in Crete, Nebraska; that by the terms of 
the policy any loss under it was payable at Crete; that 
after the loss the company was garnished in Chicago, in 
a suit commenced there against Hettler, plaintiff in that 
action, service being had on him by publication; that it 
had answered in said garnishment proceedings, admit
ting that it owed Hettler, but that judgment had not yet 
been rendered in the case. Under this state of facts we 
held that the Illinois court ha.d no jurisdiction to enter
tain garnishment proceedings against the company; that 
the debt being payable in Crete, Nebraska, that being 
the pace of residence of the principal debtor, there was 
no money or property of his in the hands of the insurau a0 
company in the state of Illinois subject to garnishment 
proceedings; and in so holding we but followed other 
decisions of this court. Mathews v. Smith, 13 Nebr., 17S; 
Wright v. Chicago, B. & Q. R. Co., 19 Nebr., 175; Turner v.  
Sioux City & P. R. Co., 19 Nebr., 241. Decisions of other 
states upholding the same rule are etsily obtainable.  
Hamiltn, v. Plumer, 34 N. W. Rep. [Mich.], 278; Louisville 
& N. R. Co. v. DooleY. 78 Ala., 525; Taylor v. Life Ass'n, 
1.3 Fed. Rep., 493. No doubt, objection can be made to 
this rule. It is possible that under it no garnishment 
of a, debt can be had where the debtor and creditor live 
in different states, the debt being payable in the state 
wherein the creditor is resident. Of course, it does not 
follow from that fact that the creditor of such a creditor 
is remediless. H owever, 'th( opposite rule has also its 
drawbacks; quite as objectionable, obviously, as the rule
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already adopted by this court. Some of the difficulties 
encountered in these jurisdictions are well represented 
in one of the cases cited by counsel for plaintiff, as the 
court found itself involved in a case where questionable 
application of legal maxims must be resorted to to save 
a garnishee from paying his debt twice, the case being 
lancashire lts. Co. v. Corbctts. 165 ill., 592, 36 L. R. A., 
640. The court, while it announced the law to be that 
a debt could be garnished in any jurisdiction where the 
garnishee might be sued by his creditor, recognized the 
difficulty mentioned, and, because the court of another 
state already rendered garnishment judgment against the 

garnishee in a suit instituted by another creditor of its 
creditor, refused to sustain a judgment rendered in favor 
of the plaintiff in the action decided by it. This, al
though the justice who wrote the opinion conceded that 
the rule, that where courts have concurrent jurisdiction 
the one first acquiring jurisdiction will retain it until 
the matter is finally disposed of, does not apply to courts 
in different states. The court obviously rested its de
cision on the doctrine that the garnishee is not to be 

placed in any worse position by the garnishment thani 
he occupied as the debtor of the principal defendant.  
The court further disclaimed that to refuse to render 
judgment against the garnishee was to discriminate 
against its own citizens, but asserted that, as the citizens 
of that state had the same facilities for obtaining judg
ment and satisfaction as the citizens of other states, the 
maxim, Qui prior est tempore, potior est jure,was applicable.  
The decision seems also to have been rested somewhat 
upon the doctrine of comity between states, whereby the 
judgments of the ?ourts of one state are recognized by 
those of other states. Unfortunately, sometimes, for liti
gants, courts refuse to set aside the doctrine that the 
courts will protect the rights and interests of citizens, 
even at the expense of the rights and interests' of the 
citizens of other states, or to hold that such doctrine 
must give plare to the maxim t'at he who is first in time
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is strongest in right. Hence, from this conflict of law 
has flowed the evil occasionally. that a debtor has, by 
garnishee process, been compelled to pay his debt twice, 
uotwithstanding the rule that the garnishee is not to be 
p!aced in any worse position by garnishment process 
than he would occupy as debtor of the principal de
fendant. While we are not entirely satisfied with the 
doctrine to which this court is committed, we are con
strained to adhere to that rule, that a debtor can be gar
nished only in the state where the debt is payable, if 
that be the place of residence of his creditor, as long as 
it appears that no greater evils can flow from it than 
from the one holding that the garnishment process may 
issue in any jurisdiction where the garnishee may reside, 
regardless of the place where his debt may be payable, 
or his creditor may reside. It is true that our holding 
prevents garnishment process front issuing where a 
debtor resides in this state, his debt being payable in 
another state. the latter being the place of residence of 
his creditor; but that is a defect in the law readily reme
died by legislative enactment.  

The order of the district court is 
AFFIRMD.  

STATE OF NEBRASKA, APPELLEE, V. GERMAN SAVINGS 

BANK, APPELLANT.  

FILED DECEMBER 18, 1900. No. 11,627.  

1. Judicial Sale: CONFIUMATION: BlErFS: ASSIGNMENT: WAIVER.  

Objections to the confirmation of a judicial sale, not argued in 

the briefs, are waived.  

2. Motive of Party to Suit: LiG;AL RIGHTS: INQUIRY. The motive 

which induces a party to defend a suit brought against him will 
not be inquired into,,but rather his legal rights in the premises.  

p. Error: REVERSAL. To obtain a reversal of an order of the trial 

court, prejudicial error aieit be shown,
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APPEAL from the district court for Douglas county.  
Heard below before FAWcETT, J. lffirmied in part.  

Joel W. West, for appellant.  

Ralph W. Breckenridge, contra.  

NOR VAL, C. J.  

This is an appeal by the German Savings Bank from an 
order of the district court for Douglas county confirming 
a sale of real estate of the bank sold by its receiver, pur
suant to the direction of the court. Upon the report be
ing filed, citation was issued to show cause by a certain 
date why such sale should not be confirmed, which was 
directed to be served upon said bank, and it was accord
ingly served upon Mr. West. as attorney for said bank.  
Upon the day fixed. for hearing, said bank appeared by 
its said counsel and. filed objections to such confirmation, 
supporting the same by attidavits and other evidence. A 
counter-showing was made by the receiver. conflicting 
with the evidence offered by the bank. through its attor
ney. On these proofs the court, on the 24th day of Feb
ruary, 1900, announced and entered of record its ruling 
that no sufficient cause bad been shown why said report 
should not be approved and the sale confirmed. where
upon the bank, through its attorney, took an exception, 
and asked for an order of the court fixing the amount of 
a supersedeas bond. and the court continued the further.  
hearing of the matter until March S. 1900. After this 
continuance the receiver and certain creditors of the bank 
presented motions to strike from the files and records of 
the cause the objections to the confirmation of said sale, 
as well as the afidavits in support thereof, filed by its 
priported attorney, and they, as well as the receiver, 
object ed to the court fixing a supersede'i. On the qies
tion (if Mr. West's authority to appear for the bank a con
siderable amounut of testimoimv was taken, froim which it 
was founid that said West vas not authori-ized to appear
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for the bank, but was in fact acting for certain stock

holders in the bank, whose purpose in contesting the 

sale was to delay the final settlement of the bank's af

fairs and thus prevent action against the stockholders 
on their statutory liability. The court sustained said 

motions to strike, and refused a supersedeas to said bank, 
and thereupon the court, without vacating its findings as 

to the regularity of the sale, entered the order of con
firmation, from which this appeal is prosecuted. After
wards, said bank began mandamus proceedings in this 

court, to com-pel the lower court to fix the amount of the 

supersedeas bond, and, on the hearing, said writ was 
issued as prayed (State v. Fawcett, 60 Nebr., 393), and the 
present case now comes to this court on appeal from the 
order confirming said sale. In the brief filed by counsel 
for the bank, the objections made as to the regularity of 
the sale are not argued; hence all such objections are 
waived. Gill v. Lydick, 40 Nebr., 508; Glaze v. Parcel, 40 
Nebr., 732; Madsen v. State, 44 Nebr., 631.  

The only complaint urged by counsel in his brief is 
the order of the court sustaining the motion to strike 
from the files his objections to the sale, and the evidence 
filed in support thereof. It is insisted that the ruling 
assailed was, in effect, a denial of its right to appear and 
defend. The court below doubtless erred in sustaining 
this motion, for the evidence offered in its support went 

as much to the motives of the bank in continuing this 
litigation, which has been tedious and exacting almost 
beyond the limits of patience, as to its right to do so; 
and of course its motive, or that of those who perhaps 
have encouraged it in this course, is not to be inquired 

into, provided it has the right, to resist every step in the 
cause, and doubtless that right is accorded it under the 
law. Moreover, the citation was served upon Mr. West, 
as attoriey for the bank, which was a recognition of his 
authority to appear and represent it in resisting the sale.  
State v. Farcett. supra.  

That part of the order of the court whereby the motion
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to strike said objections and the evidence offered to sup
port them was sustained is, therefore, reversed, but as, 
before this motion to strike was heard and sustained, the 
appellant had a hearing, from which the court found that 
said objections had not been sustained, and all the evi
dence produced by the parties on that question is before 
us, we do not deem it necessary to remand the case for 
a new hearing in regard to such objections, as from an 
examination of the record and evidence we are satisfied 
that the lower court was right in overruling said objec
tions, and in entering its order confirming said sale, and 
its order in that respect is 

AFFIRMED.  

JERRY K. Ross, APPELLEE, v. DANIEL MOMANIGAL, 
APPELLANT.  

FILED DECEMBER 18, 1900. No. 9,331.  

1. Title to Land: RIonT TO MAINTAIN ACTION. A party, whether in 
actual possession or not, may maintain a suit to establish his 
title to land against any adverse claimant.  

2. Finding: TESTIMONY. A finding based upon substantially conflict
ing testimony will not be disturbed.  

3. Tenant Can Not Dispute Landlord's Title. Before a tenant can 
initiate an adverse holding and. set the statute of limitations 
running in his favor, he must either yield up possession, or else 
distinctly repudiate the relation created by the lease and bring 
home to the lessor knowledge of the fact that the tenancy has 
been terninatecl.  

APPEAL from the district court for Washington county.  
Heard below before DICKINSON, J.. Affirmed.  

Andrew R. Oleson and Clark C. MeNish, for appellant.  

F. S. Howell, contra.  

SULLIVAN, J.  

Jerry K. Ross, claiming to be the owner of the real 
estate described in the petition, instituted this action in
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the district court for Washington county, to quiet and 

confirm his title against an adverse claim of ownership 
set -up by the defendant, Daniel McManigal. All the dis

puted questions were resolved in favor of the plaintiff, 
and he was awarded the relief for which he prayed. The 

first argument made for a reversal of the judgment is 

that the defendant being in possession of the property 
and the plaintiff out of possession, the court was without 

authority to adjudicate upon their rights in this form of 

action. This contention can not be sustained. It is now 
firmly settled in this state, contrary to some early de
cisions, but in accordance with the plain purport of the 

statutes (Compiled Statutes, 1899, ch. 73, sec. 57), that 
a party, whether in actual possession or not, may main
iain a suit to establish his title to land against any ad
verse claimant. Force v. Stubbs, 41 Nebr., 271; Hall v.  
Hooper, 47 Nebr., 111; Euyrs v. Nason, 54 Nebr., 143.  

The only other question relied upon for a reversal is 
that the evidence does not warrant the conclusion of the 
trial court, that the litigants sustained to each other the 
relation of landlord and tenant from 1874 to 1896, the 
period in which McManigal claims his adverse occu
pancy of the premises ripened into a perfect title. While 
the greater number of witnesses testified for the defend
ant upon this point, we are disposed to think that the 
conflict in the testimony is of so substantial a character 
that we would not be justified in disturbing the findings 
made by the able and careful trial judge, who had far 
better means of determining the weight and value of 
the evidence than we possess. If Mc-Alanigal entered 
upon the land of Ross's tenant and did not afterwards 
surrender possession, he could not acquire an adverse 
title under the statute of limitations, unless Ross knew 

that he was holding adversely. It is an ancient principle 
of the common law, founded upon considerations of ex

pediency and justice, that a tenant must deal in good 
faith with his landlord. He is bound to surrender pos

session of the demised premises at the expiration of the
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lease, and if he fail to do so, it will be presumed that he 
continues to hold in the character of a tenant. This pre
sumption, it is true, is not an irrebuttable one, but it 
can not be overcome by evidence of a secret purpose on 
the part of the tenant to hold adversely. Thrall v. Oma1ha 
Hotel (Jo., 5 Nebr., 295; Lausman v. Drahos, 10 Nebr., 172; 
Schidids v. Horbach, 49 Nebr., 262. Before he can initiate 
an adverse holding and set the statute of limitations 
running in his favor, he must either yield up possession 
or else distinctly repudiate the relation created by the 
lease and bring home to the lessor knowledge of the fact 
that the tenancy has been terminated. Smith v. Hitch
cock, 38 Nebr., 104; Johnson v. uftt, 46 Nebr., 220; Mulford 
v. Whicher, 76 Wis., 555; Rigg v. Cook, 9 Ill., 336; Am. & 
Eng. Ency. Law [2d ed.], 811. The failure to pay rent,o 
even in the absence of a demand, does not make the pos
session adverse; it does not raise a presumption that the 
lessee has renounced the title under which his tenure 
commenced. The findings, which were against the de
fendant on every contested point, justify the conclusion 
that the possession of McManigal from 1874 to 1896 was 
the possesion of Ross, and that consequently the action 
was not barred by limitation.  

The judgment is 
AFFIRMED.  

GOTTLIEB BANTLEY V. ELIAs BAKER ET AL.  

FILED DECEMBER 18, 1900. No. 9,335.  

1. Clerk of Court: FIDUCIARY CAPACITY: ORDER OF COURT: RECEIV
ING MONEY. Money paid to the clerk of the court pursunt to 
an order or judgment of the court is received by such clerk in 
his oficial capacity.  

2. - : : - : NOTES IN CUSTODIA CLERICI. Where, in an 
action for specific performance, the decree provides that notes 
evidencing part of the purchase price shall be deposited with 
the clerk of the court pending the execution of a deed by the 
vendor, such clerk is neither charged with the duty, nor given 
the right, to collect or receive in his official capacity the money 
due -upon the notes.
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3. Decree: XoN-PERFORMAXCE OF CONDITION: CONTRACT OF SALE: SPE

CIc EXECUTION: I)FENSE. The non-performance of some con

dition in a decree for the specific execution of a contract of 

sale is no defense to an action against the clerk of the court 

for conversion of motley paid to him in accordance with the 

requirements of Ihe decree, if it be made to appear that the 

party for whose benefit the condition was inserted has 

waived it.  

4. Action on Official Bond: LIMITATION. An action on an official bond 

is not barred until the expiration of ten years from the time 

the cause of action accrued.  

E0uoR from the district court for Lancaster county.  
Tried below before CornNiSf, J. Reversed.  

C. 1!. Bane and A. A. Altschuier, for plaintiff in error.  

Morning &t Herge, contra.  

SULLIVAN, J.  

This was an action by Gottlieb Bantley upon the offi

(ial bond of Elias ,Baker, who was at one time clerk of 

the district court of Lancaster county. The defendants 

demurred to the petition on the ground that it wa.s de

ficient in substance. The court sustained the demurrer 

and, the plaintiff having declined to amend his plead

ing, judgment on the merits was given against him. It 

appears from tlhe record that in 1882 Richard C. McWil
liams obtained a decree in said court against Bantley 

enforcing specifically a contract of sale. That decree, 
so far as it is material in this case, is as follows: "And 

this cause then coming on to be heard upon the petition 

and proofs the court finds that the plaintiff is entitled 

to the specific execution of the contract set forth in said 

petition, and. thereupon the plaintiff produces in court 

the sum of $900 and the three several promissory notes 

of plaintiff in the sum of $500 each, each payable on or 

before one, two and three years from their date, respect

ively, and dated the fifteenth (15th) day of June, A. D.  

1882, with interest at seven (7) per centum per annum,
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secured by purchase money mortgage on said premises, 
and said sum of money and said notes and mortgage 
are by the court directed to be paid to and filed with the 
clerk of this court, and the same is by the plaintiff so 
done and thereupon it is by the court considered that 
said defendant convey the premises described in said 
petition, to-wit: The southeast quarter of section twen
ty-four (24)) in township numbered ten (10) north of 
range seven (7) east of the sixth principal meridian, by 
good and sufficient warranty, and with release of dower 
free from incumbrances, and with good title, and that in 
default thereof that this decree shall have the same 
operation and effect as such deed. That upon defendant 
making and delivering such deed the clerk pay to the 
defendant said sum of money and deliver him such notes 
and mortgage; but that said money, notes and mortgage 
remain in control of the clerk until such deed be made 
and delivered, and that plaintiff recover of and from the 
defendant his cots herein expended, taxed at $ .....  
The money, notes, and mortgage mentioned in the de
cree were immediately turned over by McWilliams to 
A. D. Burr, who was clerk of the district court for Lan
caster county during the years 1882 and 1883. The 
amount due upon the note first maturing was afterwards 
paid to Burr during his official term, and the amounts 
due upon the other notes, were paid to his successor, Ed
ward R. Sizer. Baker succeeded Sizer and on January 
9, 1892, received from him all the money paid by McWil
liams to either Burr or Sizer for the use of Bantley.  
This money having been converted by Baker to his own 
use, the plaintiff seeks in this action to recover of his 
bondsmen. The main defense relied upon by the sureties 
is that the money in question was not received by their 
principal by virtue of his office as clerk of the district 
court. That money paid to the clerk of the court pur
suant to an order or judgment of the court is received by 
the clerk in his official capacity, is no longer a disput
able proposition in this state. Whceler v. Barker, 51

NEB3RASKA REPORTS. [ Vors. 8194



Bantley V. Baker.  

Nebr., 846; Dirks v. Juel, 59 Nebr., 353. The $900 men
tioned in the decree came into the possession of Burr by 
virtue of his office, and it was his duty to hand it over to 
his successor. When it came into Baker's custody, his 

duty with respect to it was an official duty, for a breach 
of which his sureties are liable. But in regard to the 
money paid by McWilliams upon the notes, we reach 
a different conclusion. The clerk was required by the 
decree to file the notes and mortgage and keep them in 
his office until Bantley should execute a proper deed.  
He was then to deliver them to Bantley. Under no cir
cumstances was the clerk required to collect the notes 
or receive payment of the same. In receiving payment 
of them he was, therefore, not engaged in the perform
ance of a duty imposed by law or contemplated by the 
decree. The money paid upon the notes was not held 
by Sizer in his official capacity, and hence Baker had no 
right, and was under no obligation, to receive it as clerk 
of the court. Not being charged by law with the cus
tody of these funds, his sureties are not liable for his 
default.  

The claim that this action was barred -by limitation is 
without merit. This court is, by Merriam v. Miller, 22 
Nebr., 218, and Alexaonder v. Overton, 22 Nebr., 227, com
mitted to the doctrine that an action on an official bond 
may be commenced within ten years from the time the 
right to sue accrued. The present cause of action did 
not accrue until Baker converted the $900 to his own 
use. Prior to that event there was no breach of the bond.  
There was never a right of action in favor of the plaintiff 
on the official bond of either Burr or Sizer for the $900, 
because they were guilty of no official misconduct in 
connection with it. Barker v. Wheeler, 60 Nebr., 470.  

It is said that the plaintiff has not complied with the 
conditions of the decree and is, therefore, not yet en
titled to recover the $900 paid to the clerk for his use 

by McWilliams. Upon this point it is sufficient to say 
that the condition of the decree was for the benefit of
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McWilliams, and that, according to the averments of 
the petition, he has waived it.  

The judgment is reversed and the cause remanded for 
further proceedings.  

REVERSED AND REMANDED.  

HOLCOMB, J., took no part in the opinion.  

MARY H. PARROTTE V. CITY OF OMAHA ET AL.  

FILED DECEMBER 18, 1900. No. 9,341.  

1. Metropolitan City: MAYOR AND COUNCIL: OPENING STREET: SPECTAL 

TAX. The mayor and council of cities of the metropolitan 
class have authority to raise, by special taxation of property 
benefited, a fund to defray the cost and expense of opening a 
street within the corporate limits.  

2. Special Tax: INJUNCTION: ONUs PROBANDI. A party seeking to 
enjoin the collection of a special tax has the burden of showing 
that the taxing power was not lawfully exercised, or that 
there are fatal infirmities in the proceedings leading up to the 
tax levy.  

ERROR from the district court for Douglas county.  
Tried below before POWELL, J. Affirmed.  

Hamer & Hamer, for plaintiff in error.  

W. J. Connell, contra.  

SULLIVAN, J.  

This action was instituted by Mary H. Parrotte and 
others to enjoin the collection of a special tax levied by 
the mayor and council of the city of Omaha to defray the 
cost of opening Twenty-ninth aveme from Farnam street 
to Half-Howard street in said city. The petition alleges: 
"The plaintiff Mary H. Parrotte is the owner of the fol
lowing described property in said county and state, to
wit: The west 44 feet of lot four (4), block eleven (11),
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McCormick's addition; which said property faces on 29th 
avenue and extends along said street 173 feet." It is also 
alleged that the assessment complained of is void for 
various reasons. The answer admits the corporate char
acter of the defendant city; admits the location and own
ership of the property as stated in the petition; admits 
the opening of Twenty-ninth avenue by the city authori
ties and the levy of a special tax upon said property to 
defray the cost and expense of the improvement. The 
other material averments of the petition are denied. The 
court found the issues in favor of the defendants and re
fused to enjoin the enforcement of the tax. The record 
upon which the case is submitted in this court does not 
include the evidence given at the trial; it comprises only 
the petition, answer and decision of the court.  

The brief of counsel for Parrotte is an admirable re
statement and condensation of the petition in error, but 
does not profess to discuss or reason upon a single one 
of the alleged errors to which it reproachfully points.  
Stimulated, however, by the mere suggestion of error, we 
have examined with some care each of the fourteen points 
relied on for a reversal of the judgment; but our diligence 
and industry have not been rewarded by the discovery of 
any judicial aberration from which the plaintiffs, or any 
of them, have suffered. The constitution (art. 9, sec. 6) 
provides: "The legislature may vest the corporate au
thorities of cities, towns and villages, with power to make 
local improvements by special assessment, or by special 
taxation of property benefited." The Omaha charter en
acted in pursuance of this provision of the fundamental 
law conferred upon the mayor and council the authority 
which they assumed to exercise in opening Twenty-ninth 
avenue and in raising a fund with which to defray the 
cost and expense of the improvement. It may be, as 
counsel claims, that there are fatal infirmities in the 
proceedings leading up to the tax levy, but if so, the rec
ord does not disclose them. The mayor and council had 
power to levy and collect the tax in question; and in cases 
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of this kind the burden is on the plaintiff to show that 
such power was not lawfully exercised.  

The judgment is 
AFFIRMED.  

LuclAN C. JOHNSTON V. FLORENCE M. CRAIG ET AL.  

FILED DECEMBER 18, 1900. No. 9,346.  

1. Recitation of Facts: CONFIRMATION: EXPIRATION OF STAY: PEND
ING APPEAL. A decree of foreclosure directed a sale of the 
mortgaged property, and also found the defendant personally 
liable for a possible deficiency. The defendant asked and ob
tained a stay of the order of sale and prosecuted an appeal to 
this court, giving a supersedeas bond conditioned as required 
in cases where the judgment directs the payment of money.  
Held, That it was not error to confirm a sale of the property 
made under the decree of foreclosure after the expiration of 
the stay, but during the pendency of the appeal.  

2. Judicial Sale: APPRAISEMENT: MOTION TO VACATE: ABSENCE OF 

BILL or EXCEPTIONS. An order denying a motion to vacate an 
appraisement of property for judicial sale on the ground that 
the 'appraiser's valuation was too low will, in the absence of 
a bill of exceptions embodyinv' the evidence given at the hear
ing, be presumed to be correct.  

ERRoR from the district court for Kearney county.  
Tried below before BEAL, J. Affirmed.  

Stewart, Hague & Anderbery, for plaintiff in error.  

M. D. King and Ed L. Adams, contra.  

SULLIVAN, J.  

This proceeding in error brings up for review an order 
of the district court for Kearney county confirming a sale 
of real estate made in execution of a decree of foreclosure.  
The decree not only directed a sale of the mortgaged 
property, but fixed the liability of Johnston for any de
ficiency that might remain after the proper application 
of the proceeds of the sale. This decree was rendered 
on May 17, 1895, and within twenty days thereafter John-
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ston filed with the clerk of the court a written request 
for a stay of the order of sale. About the same time he 
executed to the phlintiff a bond for an appeal containing 

lie following recital and condition: 
"Whereas on the 17th day of May. 1895, a decree was 

rendered in the district court of Kearney [county] in 
fa vor of Floience A1. Craig and against Lucian C. John
ston finding ni d Lucian C. Johnston liable for deficiency 
judgment in foreclosure of mnortga ge in an action pend
ing therein wherein Florence M. Craig was plaintiff and 
.J. M. Bell et al. are defendants, and the said Lucian C.  
Johnston intends to appeal said cause to the supreme 
court, and whereas said] district court has prescribed the 
sum of $50.00 as the amount of the bond to obtain a re
view of said judgment in the supreme court: 

"Now therefore the co- 'ition of this obligation is such 
that if said Lucian C. Johnston shall prosecute such ap
peal without delay and pay all condemnation imoney and 
costs which may be found against him on the final de
termination of the cause in the supreme court, then this 
obligation shall be null and void, otherwise to remain 
in full force and effect." 

After the expiration of nine months from the date of 
the decree an order of sale was issued, the property was 
sold and the sale confirmed.  

The first contention of counsel for Johnston is that the 
order of confirmation should be reversed because the sale 
was made while the case was pending in this court. It 
is true, of course, that the pendency of an appeal, when 
a supersedeas bond has been given, suspends the execu
tion of the decree; but we think Johnston is not in a 
position to insist that he has appealed from the decision 
of the court directing a sale of his property. The char
acter of the appeal bond and the request for a stay of 
the order of sale indicate clearly that he (lid not coin
plain of the foreclosure of the mortgage, nor desire a 
reversal of that part of the decree. His evident inten
tion was to appeal only from the provision binding him
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personally for the payment of a possible deficiency. The 
hond was conditioned as required in cases where the court 
has directed the payment of money, and it was not con
ditioned as required in cases where it is sought to arrest 
the execution of a judgment directing the sale of land.  
Johnston having deliberately waived his right to appeal 
from the decree of foreclosure, and having exercised and 
enjoyed the alternative right of obtaining a stay by filing 
with the clerk a written request therefor, he can not now 
justly insist that the proceeding by which the cause was 
removed to this court shall be given greater effect than 
it was originally intended to have. The court did not 
.err in confirming the sale; it did not invade Johnston's 
right to a stay during the pendency of the appeal, for 
that right was voluntarily abandoned and irrevocably 
lost before the appeal was perfected.  

Alleged undervaluation of the mortgaged property by 
the appraisers is another ground upon which a reversal 
of the order of confirmation is claimed. There was no 
bill of exceptions settled by the trial judge, and conse
quently the evidence upon this point did not become a 
part of the record. The presumption is that the con
clusion of the district court was warranted by the proof.  

The order is 
AFFIRMED.  

NORvAL, C. J., not sitting.  

HENRY GERNER v. CiARLES E. YATES ET AL.  

FILED DEcE.f RER 18, 1900. No. 11,249.  

1. Verdict: BETWEEN DEFENDANTS: CoNFLICTlxo EVIDENCE: SAME AS 
TO BoTIT. A verdict in favor of one defendani and against an
other, based upon conflicting evidence, which is the same as to 
both defendants, can not be permitted to stand as t: either.  

2. Banks: FINANCIAL CONDITION: PUBLISHED REPORT: MISSTATEMENT: 
ACTION FOR DECEIT. A published report of the financial condi
lion of a bank in which the resources and liabilities are equally 
inflated is not such a material misrepresentation as will support 
an action for deceit, unless by sucn report the condition of the 
bank is made to appear to be better than it actually is.
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3.'National Bank: STATEMENT: OVERDRAFTS: FALSE DESCRIPTION. A 
published statement of the financial condition of a national 
bank in which a portion of its overdrafts is described as "loans 
and discounts" is materially false.  

4. - : REPORT TO COMPTROLLER: ACTION ron DECEIT: BASIS. A re
port of a national bank to the comptroller of the currency which 
complies with the law and regulations of the comptroller can 
not be made the basis of an action for deceit because the item 
of interest on rediscounts was deducted from undivided profits 
instead of being made to appear specifically in such report.  

5. - : - : FINANCIAL CONDITION: LIABILITY OF DIRECTOR. In 
an action for deceit against the officers of a national bank who 
published a false report as to its financial condition, upon which 
plaintiff relied, one of the directors can not escape liability on 
the ground that there was no special reliance upon him, if it 
appear that the plaintiff relied on the report and the entire 
directorate.  

6. Discharge in Bankruptcy: DEFENSE TO AcTIoN Fon FRAUD: FIDUcI
ARY CAPACITY. A discharge in bankruptcy is no defense to an 
action based upon the defendant's fraud or other misconduct 
while acting as an officer or in any fiduciary capacity.  

ERROR from the district court for Lancaster county.  
Tried below before CORNISH, J. Reversed.  

Halleck F. Rose and Billingsley & Greene, for plaintiff in 
error.  

Chas. 0. Whedon and J. W. Deweese, contra.  

SULLIVAN, J.  

This was an action brought by Henry Gerner against 
Charles E. Yates, Charles W. Mosher and Richard C.  
Outcalt in the district court of Lancaster county. On the 
first trial the defendants were successful, but the judg
inent in their favor was reversed by this court and the 
cause remanded for further proceedings. Gerner v.  
Mosher, 58 Nebr., 135. A second trial of the issues re
sulted in a verdict and judgment in favor of Yates and 

against Mosher and Outcalt. Gerner brings the record 
here for review complaining of the decision in favor of 
Yates; an] Mosher an]( Outcalt have filed a petition in 
error asking for a reversal of the judgment against them.
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The verdict is an anomaly; it is in irreconcilable conflict 
with itself. It is in effect a declaration by the jury that 
the material allegations of the petition are both true and 
false. It is such an evident absurdity that it can not, 
if based upon conflicting evidence, support the judgment 
in favor of either the plaintiff or Yates. The contention 
of defendants is that one of the material averments of the 
petition is not sustained by any proof and that, there
fore, the judgment should be affirmed as to Yates and re
versed as to Mosher and Outealt.  

Comprehension of the questions raised will be aided 
by reproducing here a portion of the opinion of Commis
sioner IRVINE reversing the first judgment. "The petition 
alleges that Mosher was the president of the Capital 
National Bank, Walsh its vice-president, and Outcalt 
its cashier, and that the other defendants named, to
gether with Mosher, constituted its board of directors.  
The petition is in two counts, the first alleging that on 
May 18, 1887, a report was made by the defendants, to 
the comptroller of the currency, of the resources and lia
bilities of said bank as they existed May 13, 1887; that 
said report was sworn to by Outealt as cashier and at
tested as correct by Mosher, Holmes, and Yates as di
rectors; that the defendants caused said report to be 
published in the State Journal, a newspaper published in 
Lincoln, 'for the purpose of inducing others, and particu
larly this plaintiff, to deal with said corporation and to 
repose in it and them, its directors and managing offi
cers, and to induce others, and particularly this plaintiff, 
to purchase its capital stock and make investments 
therein, and represented and held out said statement to 
be a true statement of the financial condition of said cor
poration.' The report is then set out in terms, and it is 
alleged that said report was false, in that it overstated 
the mortgages, stocks and bonds held by the bank to the 
amount of $30,000, the amount due the bank from reserve 
agents, about $76.000, and its loans and discounts $50,
000; that said report and false representations were made
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by said four defendants with the knowledge, assent, and 
co-operation of all the other defendants, and the same 
were, as they and each of them well knew, wholly false 
and untrue; that plaintiff believed said representations 
to be true, and on the faith thereof purchased from 
Charles Hammond on July 11, 1887, fifty shares of the 
capital stock of said corporation for the sum of $6,250; 
that it would have been worth said sum had the said 
report been correct, but in fact the bank was insolvent 
and the stock worthless; that January 22, 1893, the bank 
failed; that the stockholders have been assessed one hun
dred cents on the dollar on their stock, and judgment 
rendered against the plaintiff for said assessment; that 
notwithstanding that the bank had no net earnings, divi
dends were from time to time declared, and suit has been 
brought against the plaintiff to recover dividends by 
him received. The second cause of action is, substan
tially, pleaded in the same manner, charging a false re
port of the condition of the bank September 30, 1889, and 
the purchase by the plaintiff, in reliance on that report, 
in November, 1889, of fifty shares of stock front Henry 
E. Lewis for the price of $7,250." The plaintiff alleged 
that the first report was false in three particulars and 
the second in two.  

The defendants insist that the evidence neither shows, 
nor tends to show, that any material fact stated in either 
report -was false. We shall consider in their order the 
several averments of the petition charging the defend
ants with having made false representations, and deter
mine whether any of them is supported by competent 
proof. The first is as follows: "That instead of said bank 
having $44,018.84 of mortgages, stocks and bonds, other 

than United States bonds to secure circulation, it had no 
more than $14,018.84 of such securities as assets." The 
jury might have found that this allegation was estab-

lished by the evidence, but they could not have done so 

without at the same time finding that the liabilities of 

the bank were less than they appeared to be by the pub-
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lished report. In other words, if the statement was false, 
the resources and liabilities were equally inflated; and 
thus the actual condition of the bank-the net worth of 
the property-was truly disclosed. Whether there was 
or was not an inflation of the resources and liabilities in 
the published report is not material. According to the 
undisputed testimony of the witness Boggs, the actual 
and apparent value of the stock and assets of the bank 
was the same in either case. The representation was not 
actionable, because it was not false in any material re
spect.  

It is charged that the report was also false because, 
"instead of having the sum of $119,280.88 due it from ap
proved reserve agents, it had no more than $43,344.52 
due from said source." The evidence, however, conclu
sively shows that the latter sum was due the bank from 
two reserve agents, the Chemical National Bank of New 
-York and the Commercial National Bank of Chicago, and 
that there was due from other reserve banks $86,926.82, 
or altogether, $130,271.34.  

It is further alleged in the first count of the petition 
that the Capital National Bank, "instead of having $771,
972.87 of loans and discounts, had no more than $721,
972.87 of such assets." It is indisputably established by 
the admission of Gerner and other evidence that the 
bank's overdrafts, at the time the first report was made 
out, amounted to $58,071.35 and that $50,000 of this sum 
appeared in the report under the head "loans and dis
counts." Counsel for plaintiff contends that it should 
not have appeared under that head, and that the report 
was, therefore, false. That overdrafts are loans is, of 
course, too obvious to admit of dispute; and that they are 
regarded by bankers as first class loans and frequently 
reported to the comptroller of the currency under the 
caption "loans and discounts" is shown by the evidence 
of Charles T. Boggs and Oscar Callahan, who were the 
only witnesses who testified on that point. These wit
nesses also testified, and their testimony is not contra-
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dicted, that the value of the assets and stock of the bank 
was not in any way affected by the fact that $50,000 of 
the amount reported as loans and discounts was made 
up of overdrafts. The argument of defendants upon this 
branch of the case is that the representation with respect 
to the amount of loans and discounts was neither false 
nor material. This view of the matter does not commend 
itself to our judgment. The report -conveyed to the plain
tiff and to the public generally a false impression. It in 
effect declared that the loans and discounts made in the 
usual way at the bank counter amounted to $771,972.87, 
and that the entire amount due from customers who had 
been permitted to overdraw their accounts was only $8,
071.35, It may be that loans in the form of overdrafts 
were as safe and profitable as any others, but of this 
plaintiff was entitled to judge for himself. He might be 
of opinion that a bank whose volume of business was no 
greater than that of the Capital National Bank and 
which permitted its depositors to overdraw their accounts 
to the extent of $58,017.35 was recklessly managed. It 
is reasonable to infer that had he known the true char
acter of the bank's loans, the contract with Hammond 
would not have been made. It is not always easy to de
termine when a representation is material; but the gen
eral rule seems to be that it is to be regarded as material 
if the complaining party would not have done the act 
by which he was injured, had he known that the repre
sentation was false. Graves v. United States, 165 U. S., 
323, is cited in support of the contention that it was 
proper for the bank to report overdrafts as loans and 
discounts. We have examined that case with care, but 
are not able to see that it is in point. So far as it has 
any bearing at all upon the question now under consid
eration, its implication is plainly against the defendants.  
,We can not escape the conclusion that the statement of 
the report in regard to overdrafts and loans and dis
counts was a false representation of material facts.  

In the second count of the petition it is alleged that
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"instead of said bank having due to it from approved 
reserve agents $76,238.34, it had not more than $36,
238.34, and the amount of said bank's reserve funds was 
in said statement falsified more than $46,958." The books 
of the bank show conclusively that this allegation is not 
true. While there was not due from the reserve agents 
named in the schedule on the back of the report sent to 
the comptroller the amount appearing in the published 
report, there was more than that amount due from those 
agents and other approved reserve agents. Counting 
clearing house receipts which were entitled, under the 
national banking act (U. S. Revised Statutes, sec. 5192), 
to be considered as reserve funds, the bank had at the 
time in question reserve funds amounting to $93,923.95, 
which was $2,008.60 in excess of the reserve required by 
law.  

It is also alleged in the second count that the published 
statement of September 30, 1889, "failed to show pay
ment of interest on funds by said bank borrowed during 
the preceding month, which aggregated $2,895.64, said 
item being wholly omitted and the item of undivided 
profits being falsified, raised and increased in the sum 
of $2,895.64." The item omitted from the report appears 
on the bank's books as a resource, while undivided prof
its, discount, interest and exchange, amounting to $17,
107.37, appear on the books as liabilities. Instead of 
entering on the report to the comptroller the item of 
interest paid as a resource, it was deducted from the 
aggregate of the items of liability just mentioned, and 
the balance, being $14,211.73, was entered on the report 
as undivided profits. The result was precisely the same 
as though all the items had been set out. We know of 
no law or regulation established by the comptroller of 
the currency, which required the item of interest on re
discounts to appear specifically in the report.  

The contention that Yates is not liable because Gerner 
did not specially rely upon him in purchasing stock of 
Hammond and Lewis is, we think, without merit. The
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evidence tended to show that the plaintiff relied on the 
ejjor ts and the entire bank directorate. How lie could 

have done this without relying in some measure upon 
Yates, we are not able to understand.  

The action is not barred by the statute of limitations.  
It wis an action for relief on the ground of fraud and 
the statute did not be-in to run until the fraud was dis
covered. Code of Civil Procedure, see. 12. The defend
ants intentionally conveyed to the public the impression 
ihat they had actual knowledge of the facts stated in the 
reports which they attested. They had no such knowl
edge, and they were aware of it. By representing as true 
that of which they were consciously ignorant, they con
itted a fraud for which they are liable in a common 

law action of deceit. A man is guilty of willful falsehood 
when he asserts as of his own knowledge a matter of 
which lie knows he is ignorant. Ilexter v. Bast, 125 Pa.  
St., 52; Nauman v. Oberic, 90 Mo., 666; Bullitt v. Farrar, 
42 Alinn.. S.  

Richard C. Outealt pleaded a discharge in bankruptcy, 
but the trial court held that, under the facts of this case, 
such a discharge was not a defense. On the authority 
of Chapman v. Forsyth, 2 How. [U. S.], 202, the ruling is 
approved.  

The evidence failing to conclusively establish the cor
rectness of the judgment in favor of Yates, it is reversed 
as to all the defendants.  

REVERSED AND REMANDED.
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LINCOLN STREET RAILWAY COMPANY ET AL. V. CITY OF 

LINCOLN ET AL.  

FILED JANUARY 4, 1901. No. 10,609.  

1. Street Railway: ORDINANCE: CHARTER OF CORPORATION: SPECIAL 
ASSESSMENT: PAVEMENT. Where, under the provisions of the 
constitution and the statute requiring the consent of a majority 
of the electors of a city before a street railway company is 
authorized to construct and operate a street railway in such 
city, an ordinance is adopted submitting to the electors the 
proposition of giving their consent to the construction and 
operation of a proposed street railway, and in which ordinance 

(109)
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it is provided "said railway track shall be so constructed as 
to present the least practical obstruction to the ordinary pub
lic use of the streets, and that it shall, when required, conform 
to the established grades of the streets as now or hereafter 
to be established when such streets are brought to grade; and 
further, said railway company shall be subject to all reasonable 
regulations in construction and use of said railway which may 
be imposed by ordinance," held, assuming that such provisions 
became a part of the charter of the corporation, having the 
elements of a contract with respect thereto, that an exemption 
from special assessment was not created, and the legislature 
was not thereby prohibited from imposing a liability on such 
corporation to pave the part of the street occupied by its tracks 
in conformity with the improvement of the remainder of the 
street, or, in the event of its neglect or refusal so to do, to 
authorize the levy of special assessments or taxes against the 
property of such railway company for the costs and expenses 
necessary to pave such right of way to conform to the re
mainder of the street improvements.  

2. Grant of Franchise: STIcT CoNsTRucTION: CLAI OF EXEMPTION.  
The charter or grant of franchise rights to a corporation is to 
be construed strictly, and a claim of exemption can not be 
sustained which is not in express terms granted or clearly 
implied from the terms of the grant.  

3. Constitution: SPECIAL CHARTERS: PROHIBITION: EXCEPTION: 
FRANCISE: GENERAL LAw: RESERVED PowER: ALTERATION AND 
AMENDMENT. Under the constitution and laws of this state, 
special charters to corporations, with the exceptions mentioned, 
are prohibited. Corporations receive their franchises only by 
general law, and are subject to all the legal rules and statutes 
as to the reserve power of the lawmaking body of alteration 
and amendment; the laws of the state and the articles of in
corporation are considered in the nature of a grant and con
stitute the charter of the company.  

4. Statutory Provisions: CONSENT OF ELECTORS: CHARTER CONTRACT.  
The provisions for obtaining the consent of a majority of the 
electors of a city before a street railway company is authorized 
to construct and operate a street railway over the streets 
of such city do not authorize the city to grant a charter 
to, or enter into a contract in respect thereto with such street 
railway company.  

5. Scope of Charter. The charter rights are derived from the state, 
and the provisions of the ordinance, under which the consent 
of a majority of the electors is secured, obligate the street 
railway company to construct its street railway within the 
time and in the manner stated, and make it subject to such 
regulations as might lawfully be established by ordinance; the
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corporation is thereby privileged or permitted to enter upon 
the streets of the city for the purpose of constructing its 
tracks and to carry out the purposes of its organization, and 
it thereby derives no other or greater right than a privilege, 
license or permission to enter upon the streets for such purpose.  
Its grant of corporate franchises or privileges is not deter
mined by such ordinance, but by general law.  

6. Power of Legislature. The right of the legislature tp require 
street railway companies in cities of a certain class to pave 
the part of the streets occupied by their tracks in conformity 
with the improvement of the remainder of the streets, or, iII 
case of their failune or neglect to perform such dity, to an
thorize the mnunicipal anthorities to make such improvement, 
and, by the levy of a special assessment, charge the cost and 
expense thereof against such street railway company, which 
shall be a lien on its property, is a reasonable exercise of the 
reserve power vested in the legislature, and in nowise violates 
or impairs the obligation of a contract with respect to the 
charter of such street railway company.  

7. Police Power: QuERr. Whether or not the power may be exer
cised as a police regulation or as a taxing power belonging to 
the legislature, not finally determined.  

8. Charter: SPECTAL LEGISLATOx. Where, by the charter provisions 
governing cities of the first class, it is provided that street 
railway companies in such cities shall be required to pave that 
part of the street ocenpied by the tracts of such companies, 
and in case of their failure or refusal, the city is authorized 
to perform such work and levy the cost and expense thereof 
as a special assessment against the property of such com
panies, such act will not be deemed special or class legislation.  
because not applying to all street railways in cities of different 
classes through out the state.  

9. City of First Class: ACT Or 1887: COxsTITUTION. By the provis
ions of the act of 1887 governing cities of the first class, re
quiring a street railway company to pave its right of way, and 
in case of its refusal and neglect so to do, authorizing the 
municipal authorities to perform the work and to levy and 
collect the cost and expense thereof as a special assessment 
against the property of such railway company, a tax is not im
posed by the legislature upon a municipal corporation or the 
inhabitants or property thereof for corporate purposes, and 
the act is not violative of section 7, article 9, of the constitu
tion.  

10. Act of 1887: JumENT IN PEtRsONAM: CONsTmIiToN: TNVALTD 
PORTION OF ACT: QiwERE. The provisions of the act of the 
legislature of 1887, authorizing a judgmuent in personum for the 
amounts levied as special assessments to pay the cost and ex-
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penses of paving the right of way of a street railway in cities 
of the first class, do not, even if invalid, render the entire act 
unconstitutional. The remainder of the act is complete and 
enforceable, independent of the provisions authorizing a per
sonal judgment. Whether or not the act with regard to a per
sonal judgment is invalid is not determined.  

11. Right of Redemption: CoNsTITUTION: SELF-EXECUTING PROVIS
IONs. The act is not unconstitutional because no provisions 
are made for the redemption from sales of real estate for non
payment of taxes or special assessments as provided for by 
section 3, article 9, of the constitution. Under the constitutional 
provisions, the right of redemption is inade secure to all those 
whose property as therein mentioned may be sold for non
payment of taxes or special assessments, and the right is se
cured in the absence of statutory provisions more definitely 
pointing out the mode by which the redemption may be made.  
The constitutional provisions are held to be self-executing.  

12. City of First Class: CIIARTER: ACT OF 1889: CITY COUNCIL LEVY.  
Under the city charter act of 1889, governing cities of the 
first class, an ordinance was passed by the city council creat
ing paving districts and providing for the improvement of the 
streets therein, and the payment of the cost thereof by special 
assessment upon abutting property owners, the special assess
ment being levied by resolution, as provided for in section 74; 
after which the city council sat as a board of equalization to 
equalize the assessments, correct errors, etc., and thereupon 
made the final levy, but not by ordinance. Held, That such levy 
was valid, and that an independent ordinance making the final 
levy was not required. Held further, The provisions of sub
division 2 of section 6S, Session Laws, 1887, relating to the levy by 
ordinance of special assessments and other taxes authorized by 
statute, do not apply to levies of special assessments or taxes 
for special benefits received because of local improvements.  

13. Method of Power Conferred. Where the method for exercising 
the power conferred by statute upon municipal corporations is 
specially prescribed, that method must be followed in order to 
validate the action taken thereunder; but where no particular 
method for the exercise of the power is specified, the city au
thorities may act by resolution or other appropriate manner, 
and such action will be as effectual as it would be by ordinance 
for the same purpose.  

14. Petition: SIGNATURES. In four certain paving districts the juris
diction of the city cduncil to act is challenged on the ground 
of the alleged insufficiency of the respective petitions of prop
erty owners. The council acted on such petitions, finding them 
sufficient, and thereupon engaged in the work of paving ihe 
streets in such district. Held, That as to a street railway
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company, which is required to pave its right of way to con
form to the remainder of the street improvement, it is imma
terial whether or not the paving petitions had the required 
number of signatures. The authority to require the street 
railway company to pave its right of way does not depend upon 
the jurisdiction of the city council to establish paving districts 
and engage in the work of improving the streets therein by 
reason of the petition asking for such improvement; but on 
the statutory ground that, when streets are improved by the 
city authorities, it is incumbent upon street railways occupying 
parts of the streets to pave in conformity therewith the portion 
they occupy, and, upon failure or refusal so to do, the council 
is authorized to perform the work, and, by special assessment, 
make the cost thereof a charge upon the property of such 
street railway company.  

15. Paving: GRADING. Where a city engages in the work of paving 
its streets, and, as a part of the general improvement, grading 
is done in order to accomplish the main object, held, that the 
cost of grading, being a part of the general improvement, is 
properly charged as being incidental to, and a part of, the 
work of paving, and that special assessments against a street 
railway company for the cost of paving its right of way may 
properly include the cost of grading also, the grading being 
incidental and necessary to accomplish the main object of pav
ing the street.  

16. Rate of Interest. Under the statute, taxes levied as special as
sessments in cities of the first class draw interest at the rate 
of twelve per cent per annum from the time of delinquency, 
and a decree enforcing a tax lien arising therefrom will draw 
interest at the same rate after rendition.  

17. Perpetuity of Tax Lien. The lieu of taxes in favor of a city 
levied as special assessments for street improvements is not 
barred by section 11 or 13 of the Code, but is perpetual, and 
may be enforced without regard to the provisions of the sec
tion mentioned.  

18. Street Improvements. Where street improvements are made and 
the cost of paving that portion of the same occupied by street 
railway companies is levied as special assessments against the 
property of several street railways as separate properties, and 
the different street railways are afterwards consolidated and 
merged into one property and operated as one street railway 
system, the old companies losing their individuality and identity 
and the new company assuming the burdens and obligations of 
the constituent companies, held, that as between the consoli
dated company and the municipal authorities levying such 
special assessments the liens arising by reason of the several 
assessments against the different constituent companies and 
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properties attach to the new property owned and operated by 
the substituted company as one property in its entirety, and 
may be enforced by the sale of the property without dismem
berment and separating it into fractional properties as it ex
isted before consolidation.  

19. Mortgage: PRIORITY OF LIENs. Where, however, a mortgage was 
placed upon a street railway property, and afterwards another 
company, against which certain liens for taxes levied as special 
assessments existed, was consolidated with the mortgagor 
company, held, that the lien of the mortgage on the property 
covered thereby, without the consent of the mortgagee, could 
not be impaired by the agreements and acts of consolidation, 
and that the tax lien on the property consolidated and merged 
into the new company and with the property mortgaged could 
not be made prior to the mortgage lien on all the property 
after consolidation; that the tax and mortgage liens attached 
to the specific properties embraced in the levy and the mort
gage respectively; and that the respective liens and their pri
ority could be preserved unimpaired only by separating the 
different properties into their constituent parts as before con
solidation, and awarding to each a lien according to priority.  

20. - : - . Under the provisions of section 77 of chapter 13a, 
Compiled Statutes, 1887, which provides that "no mortgage, con
veyance, pledge, transfer or incumbrance of any such property, 
of any such company or person, or of any of its rolling stock 
or personal property, created or suffered by any such company 
or party, after the time when any street or part thereof upon 
which any such street railway shall have been laid, shall have 
been ordered paved, repaved, macadamized or repaired, shall be 
made or suffered except subject to the actual or prospective 
lien of said special taxes, whether actually levied or not, if 
such levy be in contemplation," held, that the lien of a mort
gage attaching to a street railway property before street im
provements were projected or in contemplation was prior to 
the lien of taxes levied thereafter as special assessments for 
the costs and expenses of paving the right of way of such 
street railway company to conform to the improvement of the 
remainder of the street.  

21. Tax Lien: ORDINANCE. Under an ordinance providing for the 
payment of certain sums by a street railway in obtaining a 
permit to lay its tracks in streets already paved, and requiring 
that a bond be given as security for the discharge of the lia
bility assumed, held, that there is no authority for making the 
sums due under the provisions of such ordinance a lien on the 
property of a street railway company, as in the cases of taxes 
levied as special assessments.  

22. Municipal Corporation: SUIT IN CORPORATE NAME: PRESUMPTION.  
A municipal corporation is authorized to sue and be sued by its
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carporate name; and where an action is brought by a city in 
its corporate name by its proper law ofticers, it will be pre
suimed that the action is authorized until the contrary ap
pears.  

Ejnmon from the district court for Lancaster county.  
Tried below before HOLMES, J. Reversed.  

William B. Ha0.rdltwr, John F7. A mes and .Tames Byrne.  
for plaintiff in error: 

Sections 76 and 77 of the act of 1887 violate section 7, 
article 9, of the constitution. State v. Whevler, 33 Nebr., 
563.  

The right grantel b tile citY to tile rail waY comipany 
to use the streets was a contract. The nct of 1887 im
pai-ed the obligationl of such contract and is inimical to 
the federal constitution. Chicago v.Sheldon,9 Wall. [U.S.], 
50; Coast L. R. Go. v. Mayor, 30 Fed. Rep., 646-; flilhan v.  
Sharp. 27 N. Y., 611; Mayor r. Scecoid Avenue R. Co., 32 
N. Y., 261; People v. O'Brica, 111 N. Y., 1, 40; Brooklyn.  
Central R. Co. v. Brooklyn City le. Co., 32 Barb. [ N. Y.], 
358, 364; Appeal of North Brah & H1. R. Co., 32 Cal., 499.  

The light conferred by the city upon a railwaY coi
pany to occupy the streets is a grant whose terms, once 
having been complied with, can not be altered, either 
by the city or the legislature. Coast L. R. Go. v. Mayor, 
supra.  

The power reserved in section 1 of the article of the 
state constitution, entitled "Miscellaneous Corporations," 
does not authorize an act of the legislature ilpairing the 
obligation of contracts. There is a limitation to reserved 
powers. inking-IFund Casest, 99 U. S., 700, 720; Shields v.  
Ohio, 95 U. S., 319, 324; Commonwealth v. Essex Co., 13 
Gray [Mass.], 239; City of Detroit r. Detroit & Howell 
Plank Road Co., 43 Mich., 140.  

Even if the reserved power existed in the case at bar, 
it could be exercised only for the amendinent or repeal 
of the general incorporation laws. Trust Co. v. Citizen.s 

. R. GO., 82 Fed. Rep., 1; Braceville Coal Co. v. People.
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35 N. E. Rep. [Ill.], 62; Fomworthy v. City of Hastings, 23 
Nebr., 772; Tovealin r. City of Omaha, 25 Nebr., 817, 825.  

A law or ordinance re(gniring a street railway company 
to pave streets is not an exercise of police power. 'ihe 
limit of the exercise of police power in such case must 
be regulated with reference to the comfort, safety and 
welfar e oIf society. Cooley, Constitutional Limitations 
[6th ed.], 710; Ilorback r. City of Omaha, 54 Nebr., 83.  

Harwood, Ames & Anes, also for plaintiff.  

Charles 0. Whedon and Joseph R. 1W7ebster, contra.  

The franchise conferred upon the plaintiff in error was 
obtained by irt ie of the general incorporation law,which 
was subject to anienidment at any time. Constitution, 
art. Miscellaneous Corporations.  

Corporate franchises in the American states emanate 
from the government. What was granted by the city of 
Lincoln to the plaintiff in error was a mere license.  
Chicago C. 1. Co. v. People, 73 111., 541.  

There was no contract between the city and the plain
tiff in error. The company's franchise was subject to 
such conditions as the legislature might impose for the 
public good. Siovte City S. R. Co. v. Sion City, 138 U.  
S., 98.  

The administrative powers of the city over the streets 
was conferred upon it for public purposes. It is an 
unalienable right, which the municipality can not bar
gain away. State v. St. Paul C. R. Co., 81 N. W. Hep.  
[Minn.], 200.  

E. C. Strode, NC.. Abbott and D. J. Flaherty, also for 
defendants.  

HOLCOMB. J.  

The Lincoln Street Railway Company and the New 
York Security & Trust Company, mortgagee of its prop
erty in trust, by proceedings in error to obtain a review 
of the trial had in the district court, pray a reversal of
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the judgment therein rendered in favor of the city of 
Lincoln, plaintiff in the court below, for the sum of 
$108,526.58, principal and interest, and $2,915.60, pen
alties, for taxes or obligations in the nature of special 
assessments levied by the city of Lincoln on the property 
of the street railway company, plaintiff in error, as well 
as certain assessments levied against other street rail
way companies operating street railway lines in the city, 
which were,.after the assessments, and before proceed
ings for a recovery thereof were instituted, consolidated 
with, and merged into, the company against which this 
action is brought. A recovery is sought for the cost of 
paving that part of the paved streets occupied by the 
street railways, including, in most instaneds, the cost of 
grading, and is based upon many different assessments 
in different paving districts and against the several com
panies operating various lines of railway, and covering 
a period of several years from and including the years 
1888 to 1895. The amount found due is adjudged to be a 
first lien on all the lines of the defendant company situ
ated in and near the city of Lincoln now or at any time 
diring the existence of the tax liens mentioned in the 
petition owned by the defendant company, or of which it 
became possessed by the several agreements of consoli
dation; also, other lines in and near the city, constructed 
before or during the pendency of the action, which be
eame the property of the defendant by purchase or other
wise, including its franchise, track, ties, road-bed, right 
of way, side-tracks, appurtenances, buildings, real estate, 
etc.. belonging to the defendant company, all as one 
property. It is further adjudged that the defendant 
trust company's mortgage or trust deed, is subject to the 
lien of the plaintiff city for tile amount of the tax liens 
so as aforesaid found to be due. The decree is adjudged 
to draw interest at the rate of twelve per centum per 
annum, and the property ordered. sold if the sums found 
due were not paid within a short time therein stated.  

The correctness of the judgment is challenged by the
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plaintiffs in error upon several distinct and different 
grounds, but primarily for the reasons, as alleged, the 
enforcement of the claim of the city is violative of differ
ent provisions of the federal and state constitutions, in 
that it impairs the obligation of a contract, and the leg
islation authorizing the assessments contravenes differ
ent sections of the fundamental law of the state. The 
particular objections interposed, and which appear nec
essary to a rightful determination, will be considered 
in the further discussion of the case.  

The authority for making the several assessments 
against the defendant and constituent companies after
wards consolidated with it is founded in the provisions 
contained in gections 76 and 77 of chapter 11 of the Laws 
of 1887, entitled "An act to incorporate cities of the first 
class having less than sixty thousand inhabitants, and 
regulating their duties, powers, and government." 

Section 76: "All street railway companies now exist
ing or hereafter created, in any city governed by this 
act or that shall hereafter be organized thereunder, shall 
be required to pave or repave between and to one foot 
beyond their outer rails, or in case said railway use iore 
than one track in any street, they shall pave between 
and to one foot beyond their outer rails where such coim
.)any owns at their own cost. Whenever any street shall 
be ordered paved or repaved by the mayor and city coun
cil of such city, such paving or repaving shall be doile at 
the same time, and shall be of the same material and char
acter as the paving or repaving of the street upon which 
said railway track is located, unless other material be 
specially ordered by the board of public works. SIch 
street railway companies shall be required to keep that 
portion of the street required by them to be paved in re
pair. ising for said purpose the same material as the 
streets upon which the track is laid at the point of repair, 
or such other material as the board of public works may 
require and order upon streets in cities governed by this 
act. * * * The track of all railway companies, when
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located upon the streets or avenues of the city, shall be 
kept in repair and safe in all respects for the use of the 
traveling public, and such companies shall be liable for 
all damages resulting by reason of neglect to keep such 
tracks in repair, or for obstructing the streets or avenues 
of such city." 

Section 77: "In the event of the refusal or neglect of 
such street railway companies to pave, repave, or re
pair when so directed by the mayor and council, upon 
the paving or repaving of any street upon which their 
t rack is laid, the mayor and council shall have power to 
pave, repave, or repair the same and the cost and ex
pense of such paving, repaving, or repairing may be col
lected by levy and sale of any real or personal property 
of said street railway company, the same as special taxes 
are collected. Special taxes for the purpose of paying 
lie cost of any such paving, repaving, macadamizing, 

or repairing of any such street railway may be levied 
upon the track, including the ties, iron, road-bed and 
right of way, side tracks, and appurtenances, including 
buildings, and real estate belonging to any such com
pany or person, and used for the purpose of such street 
railway business, all as one property, or upon such part 
of such tracks, appurtenances, and property as may be 
within the district paved, repaved, macadamized, or re
paired, or any part thereof, and shall be a lien upon the 
property upon which levied from the time of the levy 
until satisfied. No mortgage, conveyance, pledge, trans
fer, or incumbrance of any such property of any such 
company, * * created or suffered by any such com

pany or party, after the time when any street or part 
thereof, upon which any such street railway shall have 
been laid, shall have been ordered paved, repaved, macad
amized, or repaired, shall be made or suffered, except 
subject to the actual or prospective lien of such special 
taxes, whether actually levied or not, if such levy be in 
contemplation. * * * The railroad track, or any other 
property upon which such special taxes shall be levied, or
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so much thereof as may be necessary, may be sold for 
the paynent of such special taxes in the same manner 
and with the same effect as real estate upon which such 
special-taxes iay be levied imay be sold. It shall also be 
competent for any such city to bring a civil action against 
any party owning or operating any such street railway 
and liable to pay said taxes to recover the amount 
thereof or any part thereof delinquent and unpaid, in 
any court having jurisdiction of the amount and obtain 
judgient ad have execution therefor, and no property, 
real or personal, shall be exempt frorr any such execu
tion. * * * No defense shall be allowed in any such 
civil action, except as goes to the ground work, equity, 

nd justice of the tax, and the burden of proof shall rest 
upon the party assailing the tax. In case part of such 
special tax shall be shown to be invalid, unjust, and 
inequitable, jiudgment shall be rendered for such amount 
as is just and equitable, and costs shall follow the judg
ment. * * * The provisions of this act in regard to 
the levy, collection, and enforcemient of special taxes to 
pay the cost of paying, repa-ving, niaeadainizing, or re
pairing of any such street railways shall apply to all 
such special taxes hereafter levied." 

It is argued by the learned counsel for the defendant 
and the mortgagee trust colpany, and with much plausi
bility, that the enforcement of the legislative provisions 
just quoted as against these defendants is an impairment 
of the obligations of a contract, and is, therefore, ob
noxious to the provision of the federal constitution in 
respect to such matter. This contention is built upon the 
theory that in the ordinances submitting to the electors 
of the city the proposition of granting consent to the 
different companies to construct and operate street rail
ways over the streets of the city there were certain pro
visions having within them the elements of a contract, 
which entered into the charter or franchise rights of such 
companies in the use of the streets of the city, and by the 
terms of which the defendant company is exempt from
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any obligation of the nature sought to be imposed by the 
assessments under consideration.  

By section 1, article 11, of the constitution, under the 
title "Miscellaneous Corporations," it is provided: "No 
corporation shall be created by special law, nor its char

ter extended, changed, or amended, * * * but the 
legislature shall provide by general laws for the organiza
tion of all corporations hereafter to be created. All, 
general laws passed pursuant to this section may be al
tered from time to time, or repealed." 

Section 2: "No suc.h general law shall be passed by 
the legislature granting the right to construct and oper
ate a street railroad within any city, town, or incor
porated village, without first requiring the consent of a 
majority of the electors thereof." 

Pursuant to the constitutional provisions above quoted, 
the legislature, by suitable enactment, has provided for 
the incorporation of street railway companies, and by 
article 7, chapter 72, page 562, Compiled Statutes, 1887, 
it is provided that the consent of a majority of the elect
ors of the city in which it is proposed to construct and 
operate a street railway must first be procured, and the 
manner of the procurement of such consent is therein 
prescribed; and such a.ct provides, a.mong other things, 
after the proposition has been submitted to the electors 
and ascertained to have been carried, that a certificate 
to that effect shall be required to be made out by the 
city clerk by direction of the council, and given to the 
chief officer of the corporation` who shall cause the same 
to be recorded in the office of the county clerk, where 
articles of incorporation are recorded, and in the same 
book; "and thereupon such street railroad company shall 
be authorized to proceed and construct and operate such 
street railroad, as described in its articles of association, 
or any portion thereof, subject to such rules and regula
tions as may be established by ordinances of such city." 

Sec. 5.  
In the ordinance adopted submitting to the electors of
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the city the proposition of giving their consent to the use 
of the streets by the several corporations mentioned in 
these proceedings, as required by the statute and con
stitution, before such corporation would have the right 
to construct and operate a street railroad within the 
city, it was provided as follows: "Said railway track 
shall be so constructed and maintained as to present the 

0least practical obstruction to the ordinary and public use 
of the streets, and that it shall, when required, conform 
to the established grade of the streets as now or here
after to be established when such streets are brought to 
grade. And further, said railway company shall be sub
ject to all reasonable regulations in construction and use 
of said railway which may be imposed by ordinance." 

Conceding for the time being, and for the present pur
poses only, that in the ordinance, submitting the ques
tion of consent of the electors of the city to the use of 
the streets for a street railway, the provisions quoted 
entered into and beenme a part of the charter of the cor
poration and defined the terms of the grant or franchise 
obtained by the company, we are unable to find any
thing therein contained which was intended, or could, 
by any reasonable rule of construction, be said, to ex
empt the company from liability to pave and repair its 
right of way, as required by the section of the statute 
quoted.  

It is a well recognized and generally accepted rule of 
construction, that where exemptions are claimed under 
grants of franchise rights, the language will be strictly 
construed, and a. claim of exemptions can not be sus
tained which is not, in express terms, granted or clearly 
implied from the terms of the grant. Delaware Railroad 
Tax, IS Wall. [U. S.], 206; Bank v. Cominonwealth, 10 Pa.  
St., 451; Railway Company v. Philadelphia, 101 U. S., 528.  

Says Judge Cooley, in his work on Taxation (2d ed., 
p. 205): "It is also a very just rule that, when an exemp
tion is found to exist, it shall not be enlarged by con
struction. On the contrary it ought to receive a strict
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construction; for the reasonable presumption is that the 
state has granted in express terms all it intended to 
grant at all, and that unless the privilege is limited to 
the very terms of the statute the favor would be extended 
beyond what was meant;" and on page 207: "The most 
striking illustration of the rule of strict construction of 
exemptions is seen in the case of special assessments for 
local improvements, such as the paving and repair of 
streets, etc. It is almost universally held that a general 
exemption from taxation will not extend to such assess
ments." 

In Vestern Pacing & Supply Co. v. Citizens Street Rail
road Co., 128 Ind., 525, it is held that a charter having 
the elements of a contract granted to a street railway 
company is to be strictly construed against the company, 
and that it has no doubt rights under such charter; for 
where there are doubts, they are construed against the 
grantee and in favor of the city.  

Says the supreme court of Illinois, that though a rail
road company is exempt by is charter "from all taxa
tion of every kind except as herein provided," it is liable 

for special taxes levied on its right of way for street 

paving adjacent thereto. Illinois C. R. v. City of Decatur, 
38 N. E. Rep., 626.  

In the language of the ordinance quotecl and relied on, 
we are unable to find any words from which it may be 

inferred that it was the intention to exeimipt the defend

ant company from the charges sought to be imposed in 

the present instance, and unless the exemption is clearly 

expressed, the doubt, if any there be, must be resolved 

against the company. We find no words of limitation or 

restriction by which it mta v be said the legislature de

prived itself of the right to impose upon the street rail

way company the burden of paving and repairing, or 

paying the cost thereof,-that part of the paved streets 

of cities of the class mentioned composing its right of 

way and occupied by its tracks. In these several ordi

nances, under which the consent of the electors was se-
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cured, it was specially Provided that the railway company 
should construct and .maintain its tracks, so as to pre
sent the least practical obstruction to the ordinary public 
and general use of such streets, and be subject to all rea
sonable regulations in the construction and operation of 
its railway. It is a matter of common knowledge that by 
charters, statutes and ordinances of regulation street 
railway colipanies are usiially requiried to pave and keep 
in repair th ei r ight of wayv over the sireet in conforiitv 
with the inipro vemtents mnade by the lonal authorities.  
The reports are illted with decisions upon the subject; 
statutes are nnnerous imwlposing the obligation, and the 
fact that the exercise of the power is of such general 
application is of itself evidence that the requirement is 
regarded as a reasonable and just one. The railwn v W con
pany is given tile prior and alhnost exclusive use o(f the 
portion of the streets occupied by its tracks, the piblic 
surrendering its right to use such portion for the benefit 
of the company; and that it should be req ired to keep 
the part of the street it oipii pies in goo d repair, andii in 
uniforin condition as to grade and pavement as that of 
the remainder of the street. seems to be foinded in rudi
mentary principles of justice and fairness as between 
the company and the public at large. Not oilv is there 
an entire absence of words from which the exenption 
claimed can be'inferred, but, oin lie contrary, it would, 
seem the requirement as to paying can only be regarded 
in the light of a reasonable regulation contemplated by 
the language of the ordiauuce relied on. It is quite clear 
that the provisions are incapable of any reasonable con
struction which will create the exemption claimed.  
None of the authorities eited appear to us as going to the 
extent of holding that similar provisions in ordinances, 
admittedly granting franchise rights, secure to a corpora
tion immunity from burdens such as are sought to be 
imposed in the case at bar, or the enforcement of which 
would impair the obligation of a contract. Nor axe we 
disposed to the view that provisions such as are iuder
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consideraton are restricted and refer only to the obliga

tion of a street railway company to not interfere or ob
struct the city in the prosecution of municipal improve
ments upon streets occupied by such railway company, 
as contended for by plaintiff's counsel. A proper con

struction must be determined from the language used and 
the circumstances and purposes of its adoption, and the 

object to be accomplished thereby. It contained no words 
of restriction or limitation as to obligations of the com

pany under its franchise; no mention is made, nor is 

there a basis for an inference of exemptions from taxa

tion or other assessments of any character. It provided 
only, and was declaratory of the provisions of the statute, 

that the corporation should be subject to rules and regu

lations, established by ordinance of the city.  
This brings us directly to the question of the nature, 

scope and legal effect of the ordinance under which de

fendant claims exemption, which it is desired briefly to 

consider. Counsel for defendants insist that the ordi

nance establishes a contract with respect to its franchise, 

defines its terms and grants property rights, which are 

infringed upon by the statutes afterwards enacted re

quiring the company to pave the part of the streets occu

pied by its tracks. We observe no authority in the stat

ute giving to the city the right to grant charters to street 

railway companies, and as all such authority must be 

derived from the statute, we must conclude that, unless 

it is found there, it does not exist. By the constitutional 

provisions quoted, special charters are prohibited, and 

corporations receive their franchises only by general 

law, and subject to all legal rules and statutes as to the 

reserved right of the lawmaking power of alteration and 

amendment. The laws of the state and the articles of 

incorporation are considered in the nature of a grant, and 

constitute the charter of the company. Abbott v. Omaha 

Smelting Co., 4 Nebr., 416; Lincoln Shoe Mfg. Co. v. Shel

don, 44 Nebr., 279. In the case of a street railway cor

poration, the grant by the legislature under general law
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is by the constitution ineffectual, without such company 
first obtain the consent of a majority of the electors to 
the construction and operation of a proposed street rail
way over the streets where such railway is to be con
structed. The statute provides how such consent may be 
secured. Compiled Statutes, 1887, p. 562, ch. 72, art. 7.  
It is therein provided how the question shall be submit
ted. No authority is given the city except to submit the 
proposition. It is not authorized to grant a charter upon 
any terms whatever. There is, we think, a marked dis
tinction between a provision enacted for the purpose of 
securing the consent of a majority of the electors of a 
city for a street railway corporation chartered under the 
general laws to construct and operate a street railway 
over the streets of such city, and authority to the city as 
a municipal corporation to grant to such corporation a 
charter to construct its railway over the streets under 
terms and stipulations entered into by such city. While 
it is essential that the consent of a majority of the elect
ors be secured before any charter or franchise rights can 
accrue to a street railway company, the provisions of the 
constitution and the statutes requiring such consent can 
not be made the basis of a contract respecting corporate 
rights and privileges between the city and such company.  
The charter rights are derived from the general law. The 
consent of a majority of the electors can only be regarded 
as a condition precedent, on the happening of which is 
dependent the right to construct and maintain on the 
streets a railway, and does not enlarge or restrict the 
grant arising by virtue of the general laws, or in other 
respects affect the legislature in the exercise of its lawful 
authority. The property rights of the defendant com
pany, its right of an easement in the streets for the pur
poses of its creation, and its corporate franchise derived 
under the law, are all recognized an( respected. If con
tention of counsel be correct, an( the ordinance and its 
acceptance constitutes L -ontract between the city and 
defendant with respect to its franchise, then it is in the
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power of the authorities of the different towns and cities 
to enter into contract relations with respect to such fran
chise, which in effect creates special charters, nullifies 
the constitutional provisions referred to, and renders im
potent the legislature as to all future legislation in re
gard to such matters. This clearly is not the law. If it 
were sought to deprive the defendant of any of its "vested 
rights," many of the authorities cited would be applica
ble and carry great weight. Defendant assumes that the 
city has granted it a charter, and that in that charter it 
is exempted from any assessment, either as special bene
fits, or as a reasonable regulation and an exercise of the 
reserve power of the legislature. We think it in error in 
both res)ects. The provisions relied on do not, in our 
judgnent, warrant the inference that the burdens sought 
to be imposed were exempted; nor do the corporate rights 
and privileges of the defendant have their origin in the 
ordinance under which the consent of the electors was 
obtained, but in the general laws of the state. The ordi
nance, so far as the provisions relied on are concerned, 
should, it seems to us, be regarded as one of regulation 
authorized by statute, and not of contract creating vested 
rights. Says the eminent author of Constitutional Law, 
Judge Cooley, in Detroit v. Howell Plank Road Co., 43 
Mich., 140, 145: "Legislators cannot thus bind the hands 
of their successors where the elements of contract, con
cession and consideration do not appear; and the doctrine 
that they may do so by contract is one so exceptional and 
so liable to abuses that courts will not be astute in dis
covering the existence of a contract between the state 
and those who claim franchises under it, where the es
sential elements of a contract are not manifest. All 
questions of doubt are to be solved in favor of the state 
in such cases, and 'to be in doubt is to be resolved.'" 

With authorities cited by counsel in support of the 
doctrine against impairment of contract obligations we 
entirely agree, but are unable to conclude therefrom that 
any contract right in the case at bar is in any way im-
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pail ed. Where cities are authorized, and do in fact.  
g.r ant cliarters under conditions and agreements estab
lishing a contract, the rule invoked would apply; but in 
the absence of authority to enter into such agreements, 
or where no agreement in fact exists, other rules must 
be resorted to in determining the rights of contesting 
parties. The distinction we are endeavorino to draw is 
clearly recognized in nearly all the cases cited, and 
especially in Coast-LiAnc R. Co. v. MJyor, 30 Fed. Rep.  
[Ga.], 646. In that case it appears the city was author
ized and did enter into a contract with the railway com
pany, which contained mutual stipulations under which 
the railroad should be constructed and operated, among 
others, in the event of paving by the city of the whole 
or any portion of the street used by the railway company, 
the portion of the track between the rails should be 
paved and kept in good repair by the company at its own 
expense and cost. It was there held, not only that the 
city had authority, but that the contract was valid under 
the laws of the state at the time made, and that after
wards different terms could not be imposed on the 
corporation to its injury and for the benefit of the other 
contracting party. It is said in the opinion: "The reserva
tion of the state to withdraw the franchise of this rail
road company cannot be disputed, and that reservation 
affects the entire relation between the state and the cor
poration, and places under legislative control all rights, 
privileges and immunities 'derived by its charter directly 
from the state.' But rights and interests acquired by 
the company, not constituting a part of the contract of 
incorporation, stand upon a different footing. It is com
petent for the state, in the exercise of its reserve power, 
to alter the act incorporating the company in all particu
lars constituting the grant to it of corporate rights, privi
leges and immunities. These flow from the state and 
should properly be kept under its control." The holding 
in that case was placed distinctly on the ground of the 
authority of the city to enter into the contract which it
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did, and that such contract gave to the railway company 
rights in no wise connected with its franchise from the 
state. Also, in Chicago v. Sheldon, 9 Wall. [U. S.], 50, 55, 
wherein it is said: "A contract having been entered into 
between the parties, valid at the time, by the laws of the 
state, it is not competent even for its legislature to pass 
an act impairing its obligation, much less could any de
cision of its courts have that effect. A point is made, 
that the legislature have not conferred, or intended to 
confer, authority upon the city to make this contract.  
We need only say that full power was not only conferred, 
but that the contract itself has been since ratified by this 
body." 

No authority being conferred upon the city to contract 
with a street railway company with respect to the grant 
of its corporate rights and franchises, we think it follows 
that by the provisions of the ordinances under which the 
consent of a majority of the electors was secured, the 
railway company obligated itself to construct a railwziv 
within the time and manner therein stated, and be suh
ject to such regulations as might lawfully be established 
by ordinance in conformity with the statute in that re
gard, and was thereby privileged or permitted to enter 
upon the streets of the city for the purpose of construct
ing its tracks so as to carry out the purposes of its or
ganization; that by such ordinane , it derived no other 
or greater right than a privilege, license or permission 
to enter upon the streets for such purpose; and that its 
corporate franchises and privileges were not determined 
and fixed by such ordinances but by general laws.  

In Chicago C. R. Co. v. People, 73 Ill., 541, it is held that 
a franchise emanates from the state, and where a com
pany is incorporated by the legislature with power to 
construct and operate a railway in a city upon the con
sent of the city, in such manner and upon such conditions 
as the city may impose, and the city by ordinance grants 
the privilege of constructing and operating the same, the 
grant by the city is a mere license and not a franchise.  

13
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In the opinion it is said: "But in the case at bar the 
grant in the ordinance is not a franchise, but a mere 
license, a permission to construct a railway in a certain 
street within a limited period. A franchise, according 
to the definition given by Blackstone, is a royal privilege 
or branch of the king's prerogative, subsisting in the 
hands of the subject, and, being derived from the crown, 
must arise from the king's grant. 2 Blackstone, 17.  
Corporate franchises in the Amterican states emanate 
from the government, or the sovereign power, owe their 
existence to a. grant, or. as at common law, to prescrip
tion, which presupposes a grant, and are vested in indi
viduals or a body politic. The grant or license given by 
the ordinance comes within no definition of a franchise.  
Besides, a municipal body, it is understood, possesses no 
power to confer a franchise. Davis v. Mayor, 4 Kernan 
[N. Y.], 506." 

In State v. Jacksonville St. R. Co., 10 So. Rep. [Fla.], 
590, it is stated in the third syllabus: "It is within the 
power of the legislature to delegate to municipal cor
porations the right to license or permit railroad com
panies to lay railroad tracks in the streets in such manner 
as not to divert them from their original uses; but a dif
ference exists between the power of a municipal corpora
tion to grant a corporate franchise and the right to per
mit a corporation vested with such franchise to place 
railroad tracks in the public streets. If the municipal 
body can ever grant a corporate franchise, such power 
must be expressly conferred by the legislature." In the 
opinion of the court it is said: "The legislature has un
doubtedly supervision and control of highways and 
streets, and may authorize the construction of a railroad, 
operated either by steam or animal power, across or 
along them. This results from the dominant power 
which the state possesses over all its highways; and it 
may be done without the consent of municipal authori
ties. 2 Dill., Mun. Corp., 656; Elliott, Roads & S., pp.  
562, 563; Pierce, R. R., p. 246; Lawson, Rights, Rem. &
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Pr., sec. 4003; Eichels v. Railway Co., 78 Ind., 261; Rail
rood Co. i. Mfayor, etc., 45 Ga.. 602; Hodges v. Railway Co., 
58 Md.. 603." And further on in the same opinion it is 
said: "lere it may be proper to say that there is a. ma
terial difference between the power of a municipal cor
poration to grant a corporate franchise, or authority to 
construct a street railroad and take tolls and emoluments 
for services. and the right to license or permit corpora
tions vested with such franchises to lay tracks in streets 
in such manner as not to divert them from their original 
uses. If the municipal body can ever exercise the power 
to grant such corporate franchises, it must be expressly 
conferred by the legislature. The cases of Davis v. Mayor.  
14 N. Y., 506, and People's Hailroad r. Mcmaphis Railroad, 
10 Wall. [U. S.], 38, were decided, we understand, upon 
the theory that the municipal bodies-had no such power." 

We now reach what we conceive to be the most cogent 
reason f'or upholding the validity of the sections of the 
statute assailed by defendants. We are convinced that 
the power therein exercised is one reserved to the legis
lature by the constitution. and of which it is incapable 
of divesting itself; and for stronger reasons, it could not 
authorize a city council to act in such a manner as to 
deprive it of such power. The right being reserved to the 
legislature by the constitution, it is empowered to alter.  
amend or repeal the laws respecting street railways in 
such manner as is approved by its wisdon and judgment; 
and this right extends, not alone to laws providing for 
the incorporation and organization of such companies, 
but also to those which seek to control, regulate and 
otherwise affect such corporations in the enjoyment of 
their franchises.  

Says Judge Field, of the United States supreme court, 
with reference to a reservation in a statute that the 
charter of every corporation should be subject to amend
ient, alteration or repeal by legislative authority: "The 
reservation affects the entire relation between the state 
and the corporation, and places under legislative control
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all rights, privileges and immunities derived by its char
ter directly from the state." Tomlinson v. Jessup, 15 Wall.  
[U. S.], 454, 459. Of like import is Railroad Co. v. Maine, 
96 U. S., 499, in which the opinion was written by the 
same eminent jurist. In speaking on the same subject 
Judge Cooley, in Detroit v. Detroit & Howell Plank Road 
Co., 43 Mich., 140, 147, says: "But for the provision in the 
constitution of the United States which forbids impairing 
the obligations of contracts, the power to amend and re
peal corporate charters would be ample without being 
expressly reserved. The reservation of the right leaves 
the state where any sovereignty would be if unrestrained 
by express constitutional limitations, and with the pow
ers which it would then possess. It might therefore do 
what it would be admissible for any constitutional gov
ernment to do when not thus restrained, but it could 
not do what would be inconsistent with constitutional 
principles. And it cannot be necessary at this day to 
enter upon a discussion in denial of the right of the gov
ernment to take from either individuals or corporations 
any property which they may rightfully have acquired." 

The right to alter or amend is not an unrestrained 
right, but a power which is to be exercised subject to 
fundamental principles controlling all valid legislation.  
Says Mr. Justice Swayne, in Shields v. Ohio, 95 U. S.. 319, 
324: "The power of alteration and amendment is not 
without limit. The alterations must be reasonable; they 
must be made in good faith, and be consistent with the 
scope and object of the act of incorporation. Sheer op
pression and wrong cannot be inflicted under the guise 
of amendment or alteration. Beyond the sphere of the 
reserved powers, the vested rights of property of cor
porations, in such cases, are surrounded by the same 
sanctions and are as inviolable as in other cases." Or, 
as is said in Commonwealth v. Essex Co., 13 Gray [Mass.], 
239, 253: "Where, under power in a charter, rights have 
been acjuired and become vested, no amendment or al
teration of the charter can take away the property or
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rights which have become vested under a legitimate exer

cise of the powers granted." 
No property or vested rights are endangered or lost to 

the defendant by the sections of the sta.tute objected to.  

The power invoked is a regulation to which all, in some 
form or other, are subjected in bearing the burdens inci

dent to the growth and development of the municipality.  
As before intimated, the requirements are only reason
able and appropriately attach and belong to a street 
railway company in the conduct of its business over the 

pa.ved streets of the city. For both the validity and 
reasonableness of the exercise of the legislative power 
objected to we have precedent well supported by author
ity.  

In Conway v. City of Rochester, 51 N. E. Rep. [N. Y.], 
395, under a law quite similar to the one now under con
sideration, it was held in a contest between the city au
thorities and abutting property owners whose property 
had been assessed for special benefits for paving a street, 
that the law made it mandatory upon the city council to 
require the street railway company to pave its right of 
way, and that the burden which thus rested on the com

pany could not be shifted to abutting property owners.  
In Wood v. Coinunon Council, 56 N. Y. Supp., 105, the 

views expressed in the Rochester Case were reiterated and 
followed. In that case it is held that the provisions of the 
statute requiring street railway companies to pave be
tween their tracks and two feet from the outside thereof, 
applies to all street-surface railway companies, whether 
incorporated prior or subsequent to the act; that the 
omission in a charter of a street railway company of a 
provision compelling it to pave streets along its tracks 
does not vest in it or its successors a perpetual exemption 
from such obligation subsequently imposed by the legis
lature under the power given it by the constitution pro
viding that all general laws creating corporations may be 
altered from time to time; and that a city council was 
without power to exempt street railway companies from
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the provisions of the general laws of the state requiring 
pavement by them of the streets along their tracks. Al
though cautioned against giving weight to this case be
cause the decision was rendered by a tribunal of inferior 
jurisdiction, we find many points in it having an intimate 
bearing on the case at bar, and regard its reasoning as 
logical and sound, and the propositions considered as a 
correct exposition of the law.  

Storric v. Houston City St. R. Co., 46 S. W. Rep. [Tex.], 
796, was a case involving the rights of a mortgagee of a 
street railway property, legislation affecting the corpora
tion, mortgagor, having been enacted subsequent to the 
execution of the mortgage. The charter or law governing 
the, city of Houston provided that the cost of a street im
provement should be charged against abutters, and that a 
street railway shall be liable for costs of paving between 
the rails and for six inches on each side. It was there 
held that the company was liable for paying to the extent 
stated, notwithstanding a resolution by the city council 

providing that costs of the improvement should be 
wholly defrayed by the abutting property owners. The 
constitution of that state provided that "no irrevocable 
or uncontrollable grant of special privileges or immuni
ties shall be made, but all privileges and franciiises 
granted by the legislature or created under its authority 
shall be subject to the control thereof." It was held that 
the legislature had the right to amend the city charter 
so that the street car company became liable for the 
costs of paving six inches. on each side of its tracks, in 
addition to its former liability of paying between the 
rails, and that such law was not unconstitutional as im

pairiug the obligation of a contract in reference to a 

prior mortgage executed while the constitutional pro
vision was in force. Says Brown, J., after quoting the 
provision of the constitution: "This provision of the con
stitution was in force at the time the street railway com
pany acquired its rights in the streets of Houston and 
before the mortgage of the trust company was executed.
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The rights of both the street railway company and the 
mortgage company were acquired subject to the control 
of the legislature upon this question. The legislature 
had the right to enact the la.w of 1891, amending the 
charter of Houston, by which the liability of the street 
car company for the cost of paving the street was en
larged. That act does not violate the constitution of this 
state nor of the United States." 

In Sioux City St. R. Co. v. Sioux City, 43 N.W.Rep. [Ia.], 
224, in an opinion afterwards affirmed by the supreme 
court of the United States (138 U. S., 98), it was held that, 
although the charter of a street railway company re
luired it to pave inside its rails, a subsequent ordinance 

p-assed by the city in pursuance of an act of the legisla
ture, requiring it to pave one foot outside of its rails is 
not in violation of the obligation of a contract, assuming 
Ihe charter to have been a contract; and did not thereby 

preclude the city from imposing additional burdens 
which were authorized by the laws of the state. At the 
tiie of the organization of the street railway company, 
there was a provision in the Code of Iowa which read as 
follows: "The articles of incorporation, by-laws, rules, 
and regulations of corporations hereafter organized un

der the provisions of this title, or whose organization 
may be adopted or amended hereunder, shall at all times 

be subject to legislative control, and may be at time 
altered, abridged, or set aside by law, and every franchise 
obtained, used, or enjoyed by such corporation may be 
regulated, withheld, or be subject to conditions imposed 
upon the enjoyment thereof, whenever the general as

sembly shall deem necessary for the public good." In 

support of the same general principles, we cite City of 

Philadelphia v. Passenger R. Co., 33 Atl. Rep. [Pa.], 126, 
and City of Lansing v. Lansing City E. R. Co., 66 N. W.  

Rep. [Mich.], 949.  
We therefore conclude the sections objected to were 

enacted by the legislature in the exercise of a valid power 

belon ging v to it; that no rights or privileges possessed by
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the defendant company or those consolidated with it were 
invaded or impaired by such legislation; and that the 
legislature had the right to impose the liability by said 
sections created, notwithstanding the ordinance under 
which defendant claims exemption from such liability.  
We do not think the law in this respect contravenes any 
provision of either the federal or state constitution.  

It is also argued by the city that the legislation im
posing the obligation on the defendant to pave its right 
of way under the circumstances prescribed may properly 
be sustained on the grounds of the taxing power for bene
fits received. from local improvements, and also under 
the police power of the state. Because of the many ques
tions raised in the case, the consideration of which we 
regard as of more pressing importance in its disposition, 
for want of time and in view of what has already been 
said, we do not deem it advisable to fully consider these 
questions. 111any strong and substantial argumrents may 
be advanced in support of the proposition that the power 
is properly exercised as a police regulation. "The regila
tion," says Judge Cooley, "must have reference to the 
comfort, safety or welfare of society." The comfort and 
safety of the public are certainly largely affected by the 
condition of the surface of a. public street over which is 
run street cars propelled by electricity. Convenience in 
locomotion and freedom from accident on such streets 
materially depend upon the evenness of the surface of 
the streets, and minimizing, as far as practicable, of all 
obstructions by reason of street railway tracks. It is 
especially manifest that at all street intersections a level 
crossing, capable of convenient, easy and rapid transit 
of both vehicles and foot passengers, is of the utmost 
importance to the safety of the traveling public. And 
for the saime reason, though in a lesser degree, should 
there be, throughout the entire distance traversed by 
such street railway, free access across the streets at all 
points to adjoining property, as well as to facilitate the 
passing of vehicles traveling in different direction. It
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would seem that on the ground of the taxing power the 
legislation could be sustained. Certainly it is within 
the province of the legislature to provide for the taxation 
of street railways for property specially benefited by 
local improvements. Appeal of North Beach & Mf. R. Co., 
32 Cal., 499; Cicero & P. St. R. Co. v. City of Chicago, 52 N. E.  
Rep. [Ill.], 866; Atchiison, T. & S. F. R. Co. v. Peterson, 
51 Pac. Rep. [Kan.], 290. The more difficult question 
arises by reason of the fact that the legislature has ap
portioned and fixed with certainty and definiteness the 
portion of the streets which are to be paved at the cost 
of the street railway company and charged to it as a 
special benefit for the improvement made by the paving 
of the street. In whatever power the authority rests, if 
we are permitted to speculate regarding the matter, we 
would say some of the elements of the several powers 
spoken of entered into the considerations which moved 
the legislature to act. 'The act was an exercise of the 
power of reasonable regulation. It is entirely fitting 
and proper that the street railway company should be 
required to pave that part of the streets occupied by its 
tracks. The public comfort and safety were promoted 
by the exercise of such power, and the material benefits 
accruing to a street railway company by the paving of 
a street occupied by it was doubtless an inducement, 
which, in no small degree, actuated the legislative mind 
in framing the law imposing the obligation to pave at 
its own cost the part of the street occupied by a street 
railway company. While it is not an abutting property 
owner, in the strict sense of the word, it is an owner of 
property lying within and forming a part of the improve
ment actually made, and for the sake of uniformity, 
appearance, use and convenience, safety and comfort of 
the public, and benefits received, should, in the nature of 
things, bear such burden. The right of the legislature 
to thus provide for the cost and expense of such improve
ment by special assessment, and to fix the amount and 
apportion the charge to be borne by the different parcels
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of property, by the giving of notice before the assessment 
is made, is distinctly recognized in Spencer v. Merchant, 
100 N. Y., 585, a case where the reasons for the conclu
sions reached were not nearly so strong as in the present 
instance, and which case was afterwards removed to the 
United States supreme court (Spencer v. Merchant, 125 U.  
S., 345), and the principle enunciated by the state court 
received the approval of the latter tribunal. As stated, 
however, we do not finally decide these two questions, 
preferring to ground our conclusions upon the broad and 
fundamental doctrine of the right of the legislature to 
impose the burdens as a reasonable exercise of its reserve 
power.  

It is also argued that the act is unconstitutional be
cause it is in the nature of a special law or class legisla
tion, applying only to a portion of the street railways of 
the state. We regard.the law as in no way conflicting 
with the provisions referred to. It is quite well settled 
in this jurisdiction that laws which are general and uni
form throughout the state, operating alike upon all per
sons and localities of a class, or upon those who are 
brought within the relations and circumstances provided 
for. are not objectionable for want of uniformity or as 
class legislation. State v. Herka, 20 Nebr., 375; County of 
Lancaster v. Trimhle. 33 Nebr.. 121. "The classification of 
the cities of the state into classes and sub-classes, and 
the conferring upon them of corporate powers by acts of 
the legislature of a general nature, yet the provisions of 
which are applicable to but one of such classes or sub
classes, is not repugnant to any provision of the constitu
tion." State v. Graham, 16 Nebr., 74. "An act is general 
and not special if it operates alike on all persons or locali
ties of a class, or who are brought within the relations or 
circumstances provided for, the classification so adopted 
by the legislature having a basis in reason and not being 
purely arbitrary." Livingston Loan d- Building Ass'n v.  
Drunniond, 49 Nebr., 200. To the same effect are: 
Hunzi nger v. State, 39 Nebr., 653; McClay v. City of Lin-

138 [VOL. 61



JANUARY TERM, 1901.

Lincoln Street R. Co. v. City of Lincoln.  

coin, 32 Nebr., 412. If, as had been repeatedly held, 
and correctly so, we think, it is competent for the 
legislature to classify the cities of the state, and pro
vide different laws for the government of each class, then 
we think it logically follows that the inhabitants and 
property, including that of corporations within each of 
the different classes, are controlled by the charter pro
visions applicable to that class, even though differing 
from provisions in some other charter, and that the en
actment of laws and regulations affecting alike all street 
railways of any one class can not be said to be obnoxious 
to the constitution because of lack of uniformity.  

It is also urged that the statute violates the constitu
tion wherein it is provided that "the legislature shall not 
impose taxes upon municipal corporations, or the inhabi
tants or property thereof, for corporate purposes." 
This section has received consideration from this court in 
State v. Wheeler, 33 Nebr., 563 and German-American Fire 
In-s. Co. v. City of lluden. 51 Nebr., 870, 874. Speaking 
with reference to tlie first case, it is said in the latter: 
"It is quite evident that it [the act considered in 
the first case] was held bad because it was an attempt 
by the legislature, not to empower municipal corpora
tions to impose a tax for corporate purposes, but 
to impose by the legislature itself a tax for corporate 
purposes on the inhabitants and property of the 
municipal corporation, this being forbidden by section 
7, article 9. of the constitution." If, then, the legis
lation now objected to is, in effect, the imposition of a 
tax by the legislature itself on the property of the de
fendant, and not an authority to the city to do it, the act 
would be void. We are constrained to the view that the 
act does not itself attempt to impose any tax on the de
fendant company. It is primarily a regulation requiring 
it, in certain instances, to pave its right of way to con

foriu to the street improvement as directed by the city 
authorities, and upon failure and refusal so to do, pro
vides that the city is authorized and empowered to assess
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its property for the costs and expenses of making such 
improvement. It purports only to authorize the city to 
levy the proper assessments after paving has been deter
mined upon, and the refusal of the street railway com
pany to discharge the obligation resting upon it to pave 
at its own expense its right of way in conformity with 
the improvement made by the city on the remainder of 
the street. Although the question is not directly raised, 
the validity of legislation of the character under consid
eration is recognized in Horbach v. Omaha, 54 Nebr., 83.  
where under the police power it is held the legislature 
may authorize the city to require owners of lots, upon 
which stagnant water may accumulate, to fill and grade 
the same, and upon refusal, the city is authorized to per
form such work and levy a special tax sufficient to pay 
the cost and expense as other special taxes are levied and 
collected. The two cases, for the purposes of the question 
under consideration, are similar in principle, and differ 
only, if at all, in the nature of the power exercised. The 
legislature has not undertaken, nor can it itself impose 
a tax for municipal purposes for street paving required 
to be done by a street railway; nor is the city authorized 
to do so until after the improvement has been determined 
upon and projected, nor until the street railway company 
shall have neglected and refused to comply with the leg
islative requirement. This is not imposing a tax by the 
legislature upon municipal corporations or the inhabit
ants or property thereof for corporate purposes.  

The constitutionality of the act of the legislature under 
consideration is by the defendant company also ques
tioned, because, first, the act provides for a judgnent 
in personam, and, second, that no provisions are made for 
redemption after sale of property on which the lien rests 
in conformity with section 3, article 9, of the constitution, 
in respect of the right of redemption from sales of real 
estate for taxes and special assessments.  

The first question, we think, is prematurely presented, 
and is not necessarily involved in a proper disposition of
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the case upon the record as presented to us. At most, 
the act in this respect would be invalid in so far only as 
it affects the city's right to a personal judgment against 

the defendant. The right given, or attempted to be given, 
to a personal judgment only provides an additional rem
edy by which satisfaction may be obtained for obligations 
created by the levy of special assessment, and, if invalid, 
would leave the remainder of the act complete in itself 
and capable of enforcement to the extent of the sale of 
the property to which the lien attached if valid in other 

respects. Conceding all that is contended for by the de
fendants in respect of the invalidity of the act autlhoriz
ing a personal judgment for the amount due for special 
assessments for paving, the act providing for a lien for 

such sums, and the enforcement of the same by a sale 
of the property, is not thereby and for that reason void 
and of no effect. In the case at bar, all that is sought to 
be accomplished is the enforcement of the lien under the 
statute on the property specifically mentioned therein.  
When a personal judgment is sought, if one should be, 

the defendant can more properly interpose the defense 
now presented. For the purposes of this case, and the 
enforcement of the lien4 the act, we are satisfied, is con
stitutional. The objections therefore can not be upheld.  

As to the second proposition, section 3 of article 9 of 
the constitution is as follows: "The right of redemption 
from all sales of real estate for the non-payment of taxes 
or special assessments of any character whatever, shall 
exist in favor of owners and persons interested in such 

real estate, for a period of not less than two years from 

such sales thereof; Provided, that occupants shall in all 

cases be served with personal notice before the time of 
redemption expires." Under the above provision, the right 

of redemption is made secure to all those whose property 
as therein mentioned may be sold for non-payment of 

taxes or special assessment, and this guaranty is made 

secure to the parties entitled thereto in the absence of 

statutory provisions more definitely pointing out the
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method by which the redemption may be made. This 
view of the constitutional provision quoted must have 
been entertained and borne in mind by this court when, 
in its prior utterances, it has declared that the right to 
foreclose a lien for taxes for general revenue exists ini 
favor of the tax purchaser without any notice of redemp
tion under his tax certificate in accordance with the con
stitutional provision quoted (iant Etten v. 3redland, 53 
Nebr., 569); and where it is declared, as it has been, that 
a county may enforce its lien for taxes for general revenue 
purposes after delinquency, when the right to a sale of 
the property has accrued, by an ordinaiy equitable action 
in foreclosure, as was done in the case of Grant v. Barthol
onew, 57 Nebr., 673. We apprehend no insurmountable 
difficulty will be encountered in holding the section of 
the constitution quoted as self-executing, and giving to 
all parties who come within the provisions of that section 
the right to redeem real estate sold for taxes as provided 
therein. No difficilty w-ould be experienced in redeemino
fron sale of real estate in foreclosure proceedings of a 
lien for taxes, after sale and before confirmation, by pay
ing the judgment, interest, costs and accruing costs; and 
we see no reason why a further extension of time after 
sale in which redemption might be had would in any way 
prevent consumnition of the object contemplated by the 
section, and at any time within the period therein men
tioned; nor do the constitutional provisions appear.* in
adequate to fully conserve the rights of parties in regard 
thereto. The proceedings are in a. court of equity, and 
it has control over all the steps therein taken until the 
rights of all parties have been fully adjudicated and 
finally determined under the provisions of both the con
stitution and the statute. The objections raised as to the 
question just considered are untenable.  

The method of procedure adopted by the city council 
in levying the special assessments against the defendant, 
as well as the constitutent companies consolidated with 
it, is made the basis for the contention that the levy as
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made is void, and for that reason imposes no liability 
against the property against which the taxes are sought 
to be enforced in this action. It is argued that because 
these levies were made by resolution of the city council, 
and not by ordinance, they can not be sustained. It ap
pears from the record that the different paving districts 
were created by ordinance providing for the improvement 
of the streets included therein, and the payment of the 
costs and expenses thereof by special assessment to be 
levied upon the property benefited in such districts.  
Among other things, section 68* of the city charter act 
(Session Laws, 1887, ch. 11) provides that the city shall 
have the power by ordinance, first, to levy taxes for gen
eral revenue purposes; and, second, to levy any other tax 
or special assessment authorized by law. These two sub
divisions are followed by others to the number of sixty
three, some of which, it is quite obvious, were not to be 
complied with or action taken thereunder "by ordinance," 
as indicated by the first part of the section quoted, which, 
if given a literal construction, applies to all of the subdi
visions alike.  

By subdivision 63 it is provided, in substance, that the 
city council shall have power to open, grade, pave, and 
otherwise improve the streets within the city in such 
manner as they may deem proper; and shall have power 
to levy and collect special taxes and assessments on abut
ting property to pay the costs and expenses of such im
provements; that they shall have power to pave, and, for 
that purpose, to create suitable paving districts; and that 
the cost of paving, when done upon the petition of abut
ting property owners, shall be assessed upon the lots 
specially benefited, and the total cost shall be levied at 
one time.  

By section 74, chapter 14, Session Laws, 1889, it is 
provided, with reference to special assessments of taxes 
for local improvements, that such assessments shall be 

*The reference is to Session Laws, 1887, pp. 235-265. This section, 
as amended, appears as 67 on pp. 207-218, Compiled Statutes, 1899.
REPORTER.
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made by the city council at any meeting by resolution, 
stating the cost of construction, or repairs, or improve
ments, and the benefits accruing to the property in the 
district to be taxed; that the vote thereon shall be by yeas 
and nays and recorded in a book kept for that purpose, 
with notice of the time and the purpose for which the 
meeting is held; and it is further provided that, after 
such assessment, the council shall sit as a board of 
equalization, as provided for by section 50.  

Under section 50 the council is given power to act as a 
board of equalization to equalize the assessments, correct 
errors, etc., and shall have the same power as the board 
of county commissioners have in similar cases; that in 
all cases, before special taxes shall be finally levied, it 
shall be the duty of the council to sit as a board of equal
ization for the purpose of equalizing such proposed levy 
of special taxes or assessments, correcting any errors, 
etc., and shall continue in such session for not less than 
two days; shall hear complaints; and that it shall be its 
duty to equalize any such assessments, by correcting er
rors therein, and thereupon said assessment and special 
tax shall be finally levied.  

Regarding the method for exercising the power con
ferred by statute upon municipal corporations, we under
stand the, rule to be in this state that where a special 
mode of action is prescribed, that method must be fol
lowed in order to validate the action taken thereunder; 
but where no particular method for the exercise of the 
power is specified, city authorities may act by resolution 
or other appropriate manner, and such action will be as 
effectual as it would be by ordinance for the same pur
pose. Fulton v. City of Lincoln, 9 Nebr., 358; McGavock v.  
City of Omaha, 40 Nebr., 64; State v. Birkhattser, 37 Nebr., 
521. With respect to the authority given by subdivision 
63 of section 68, supra, to pave streets and levy assess
ments therefor, we regard that subdivision as respects 
the subject of levy of special taxes, as independent of sub
division 2. By the provision of subdivision 2, for the
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levy of taxes, it is evidently meant such special assess
ments and taxes the levying or imposition of which is to 
be performed by an independent act or ordinance com
plete in itself, and of such taxes as are more permanent 
and continuing in their nature than those of special as
sessments for local improvements. It is at once obvious 
by an inspection of the different subdivisions of section 
68 that they can not refer back to the preamble contained 
in the beginning of section 68, authorizing the city by 
ordinance to do certain acts, followed by sixty-three 
subdivisions. Many of these subdivisions, while classed 
as such, in fact are sections, "as much so as the other 
sections in the chapter." State v. Babcock, 23 Nebr., 134.  
Classing many of these subdivisions as sections, as we 
think they should be, we find complete, ample and in
dependent authority for the levying of the tax, and in 
the manner adopted by the council. The authorization 
given by section 74, supra, to levy special assessments 
in the first instance by resolution, which is to become 
the permanent levy except as it may be modified 
by equalizing assessments and correcting errors, nega
tives the idea that the legislative intendment was to 
thereafter require another ordinance to complete the levy.  
It also appears to us, from a consideration of all sections 
related to the subject, that the legislature intended that 
after the levy had been made by resolution, as recited by 
sectioi 74, and the council should sit as a board of equal
ization for the purposes mentioned, it should "there
upon," and without the delay incidental to the passage 
of a formal ordinance, make the final levy substantially 
after the manner of county commissioners, who levy taxes 
for general revenue purposes after performing their duties 
as a board of equalization. Again, it is provided by ordi
nance that a paving district should be created, in which 
ordinance provisions are made for the improvement of 
the streets by levying special assessments on property 
benefited thereby, the enactment of which may, we think, 
be followed by the successive steps necessary to carry 

14
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the provisions of such ordinance to a final conclusion by 
resolution or other proper action; and yet all such action 
is embraced in the original ordinance, and may be said 
to be under, by or pursuant to the same, within the mean

ing of the statute.  
In four of the paving districts, viz., Nos. 6` 7, 10 and 11, 

the validity of the levy of the special assessments is chal
lenged on account of the alleged insufficiency of the peti
tions of property owners praying for the creation of such 
districts and the improvement of the streets therein ly
ing; it being urged that the action of the council in re
spect to such levies is void for want of jurisdiction. Most 
all of the facts upon which the judgment of the trial 
court is based were stipulated by the parties. With re
spect to the question now under consideration, it appears 
that the necessary number and foot frontage of petition
ers as property owners joined in a request for the creation 
and improvement of the several paving districts; but as 
to the four above mentioned, the necessary number of 
owners of foot frontage did not individually sign the 
respective petitions, but were represented thereon by 
others, whose authority for representing those for whom 
they signed did not appear of record. Whether or not 
such authority was in fact given by the owners at the 
time, or whether the signatures were afterwards sanc
tioned and ratified, does not appear. It is reasonable to 
suppose that the city council investigated the sufficiency 
of the different petitions and found them to have been 
duly executed and legally presented. On their face all 
these petitions were sufficient. The record on which the 
city council acted, as it appears, affirmatively shows the 
required petition necessary to give the council* jurisdic
tion to act in the matter. No protest or objection to the 
sufficiency thereof was presented. The case is not one 
where there is an entire absence of any petition, or where 
the petition on its face shows a want of the required 
number of signers to give the council authority to act; 
nor is it a case where the alleged insufficiency of the peti-

146 NEBRASKA REPORTS. [Vol'. 61



Lincoln Street R. Co. v. City of Lincoln.  

tions was presented to the council and an appeal taken 
from adverse action thereon. Even if some of the signa
tures were unauthorized, it is highly probable that the 
.aine were thereafter sanctioned and ratified by the own
ers, so as to preclude them from questioning the author
ity of the city council to act; and if such be the case, we 
are at a los to understand upon what principle of the 
law the defendant in a collateral proceeding at this late 
date can complain. The attack in this respect, made on 
the action of the city council, is in a collateral proceeding, 
and if, after the lapse of a decade, when all have ac
quiesced and acted upon the assumption that the council 
had authority and jurisdiction to act, and much valuable 
property has borne the buiden of the tax levied, been 
sold and transferred in faith of the legality of such pro
ceedings, it may now be shown that owners of property 
were represented on the petition without authority, and 
thus render void all the proceedings had thereunder, the 
rule as to jurisdiction acquired by inferior tribunals ha.s 
been carried to an extent, the disastrous consequences of 
which can scarcely be comprehended.  

There exists, we apprehend. a clear and definite distinc
tion between the rule recognized in this court. that in the 
levy of special asserssments the record must affirmatively 
show compliance with all the conditions essential to a 
valid exercise of the taxing power, and the circumstances 
of the present case, where, in another proceeding, irreg
larity is sought to be established and made the basis 
for declaring the action taken without jurisdiction and 
therefore void. The rule laid down in Ellis v. Karl, 7 
Nebr., 381, would seem applicable to the proposition un
der consideration. It is there held that a petition for 
relocation of a county seat, when determined by the 

board to be sufficient, can not afterwards, and in a col
lateral proceeding, be attacked on the ground that a large 
number of the names attached to the petition were ficti
tious, forged, or names of non-residents, leaving of the 
genuine signatures an insufficient number to authorize
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I lie calling of an election. Neither the genuineness nor 
the sufficiency of the petition being questioned before the 
board, it was held that a suit could not be maintained 
to restrain the removal of the county seat because of the 
defects of the petition. However, as we view the case, 
so far as the defendant is concerned, it is immaterial 
whether or not the paving petitions had the required 
number of signatures. Upon the improvement of the 
street by the city council, it became the duty of the street 
railway company to pave its right of way in conformity 
with such improvement under the provisions of the stat
ute, entirely aside from, and independent of. the question 
of the petition praying for the establishment of paving 
districts and the improvement of the streets therein. The 
authority to require the street railway company to pave 
its right of way does not depend upon the jurisdiction 
of the city council to establish paying districts and en
gage in the work of improving the same by reason of a 
petition asking for such improvement; but on the statu
tory ground that, when streets are improved by the city 
authorities, it is incumbent upon street railways occupy
ing a part of the streets so improved to pave in conformity 
therewith the portion they occupy, and upon failure or 
-efusal so to do, the council is authorized to perform the 
wvork, and by special assessment make the cost thereof a 
charge on the property of such railway company. The 
city council has authority to pave and otherwise improve 
a street independent of the provisions providing for the 
creation of paving districts, and levying special assess
ments for the cost of local improvements on abutting 
property owners specially benefited thereby. State v.  
Birkhauser, 37 Nebr., 521. The power -to levy the tax 
upon the street railway company for the cost of paving 
between its tracks is independent of the power to create 
districts and imprcve the streets therein upon petition 
and at the cost of the property owners abutting thereon.  
The difference in the source of authority is fully recog
nized in the following cases: Coiiway v. City of Rochester,
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51 N. E. Rep. [N. Y.], 395; Storrie v. Houston City St. R.  
Co., 46 S. W. Rep. [Tex.], 796; State v. Jacksonville St. R.  
Co., 10 So. Rep. [Fla.], 590.  

In the assessments levied against the defendant's prop
erty are certain items of charges for cost of grading 
streets which are included as a part of the cost for the 
general improvements made at the time of the paving of 
such streets. It is argued that inasmuch as the statute 
recognizes grading as a distinct improvement, for which 
special assessments may be levied, the charge thereof 
can not be charged as expenses of paving under the au
thority given by the statute to collect the costs and ex
penses for paving the right of way, when a street railway 
company fails and neglects to perform its obligation in 
that respect. It is true, we think, that grading as a dis
tinct and independent improvement may be engaged in 
by the authorities of a city, and the cost thereof levied 
against property benefited in the manner provided for 
by law; and in a case where the improvement consists 
only of bringing the streets to an established grade, some 
doubt would probably arise as to authority to require a 
street railway company to pay the cost of such grading 
as to its right of way under the provisions of the statute 
authorizing the levy of costs and expenses of paving, as 
in the case at bar. In this case, however, as we under
stand the record, the scheme or plan contemplated and 
had for its main object the paving of the streets, and the 
grading necessary to accomplish that purpose would, 
under such circumstances, be regarded as incidental to 
the main purpose, and a proper charge as and for the 
cost and expense of paving that part of the street re
quired to be improved by a street railway company, and 
as such may be properly levied as a special tax and as
sessment for paving under the provisions of the statute 
under which the city acted. We understand the general 
rule to be that where there is a requirement to pay the 
cost of pa.ving, as mentioned in the statute, by such re
quirement there is included and contemplated all inci-
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dental work necessary and required to accomplish the 
main object, and that the cost of grading, when done as 
a part of the general paving improvement, is properly 
assessed as a part of the cost of such paving in contem
plation of the statute. In this view we are supported by 
a number of decisions which seem to us to be founded in 
reason and sound in law. Schenley v. Conunonwealth, 36 
Pa. St., 29; Dean v. Borchsenius, 30 Wis., 236, 244; Will
iams v. Mayor, 2 Mich., 560; Steckert v. City of East Sagi
'naw, 22 Mich., 104; State v. Council of Elizabeth, 30 N. J.  
Law, 365.  

With respect to the items of charges under considera
tion, it also appears that the defendant company ap
peared before the city council acting as a board of equal
ization in pursuance to notices issued for that purpost 
and entered objections and protests against the assess
ment of these items as proper charges for the improve
ments for which the assessments were made, which ob
jections were overruled by the city council, and from 
which ruling no appeal was taken. The city council was 
exercising authority conferred upon it in adjudicating 
such matters, and the defendant, we think, is estopped 
in this action from contesting the justness of these 
charges. Had it been dissatisfied, it should in a direct 
proceeding have sought a review and modification of 
the action of the city council in including such items as 
proper charges to be levied and collected as special as
sessments, and having neglected so to do, the question 
must be considered as having been finally adjudicated in 
these proceedings. Webster v. City of Lincoln, 56 Nebr., 
502.  

Complaint is made because interest was computed on 
the different levies for special assessments at the rate of 
twelve per centum per annum, and the judgment ren
dered decreed to draw interest at the same rate. We 
think this action was in strict accord with the provisions 
of the statute, and in conformity with the well settled 
rule of this and other jurisdictions with respect to the
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rate of interest allowed on delinquent taxes levied for 
either general revenue purposes or as special assessments.  
In Osgood v. Grant, 44 Nebr., 350, it is held that, as to gen
eral revenues where delinquent taxes draw interest at 
the rate of ten per ceutum per annum, such rate was 
proper, and that the statutory rate continued after the 
judgment was rendered. We see no difference in prin
ciple in the case at bar and the one referred to. By the 
different provisions of the statute heretofore alluded to, 
it is specially provided that the cost and expense of pay
ing a street railway right of way, where the company 
neglects or fails in its obligation, shall be levied as a 
special assessment and collected as other taxes and 
special assessments. In cities of the class that plaintiff 
belongs to, the statutory provision is that all delinqient 
taxes, both general and special, shall draw interest at 
the rate of twelve per centum per annum from the time 
they become delinquent. The reason for the legislature 
fixing a higher rate of interest on delinquent taxes than 
is ordinarily the rule is discussed to some extent in Kittle 
c. Shervin, 11 Nebr., 65, 72, by Judge COBB, writing 
the opinion of the court, and it is perhaps unnecessary 
for us to attempt to elaborate thereon. The statute un
mistakably provides for the rate, and the action of the 
court in this regard is in strict conformity therewith.  
Statutory enactments bf the character under considera
tion are very general, as will be seen by reference to the 
following authorities on the subject: Ex parte Lynch, 
Trustee, 16 S. Car., 32; Craig v. Flanagia, 21 Ark., 319; 
Mulligan v. Lintrager, 18 Ia., 171; Nance v. Hopkins, 78 
Tenn. [10 Lea], 508; Potts v. Cooley, 56 Wis., 45; Tobin v.  
Hartshorn., 69 Ia., 648.  

It is also claimed that many of the different assess
ments sought to be recovered in this action are barred by 
the statute of limitations, and we are cited to section 11 
of the Code providing that an action shall be brought 
within four years on a contract not in writing, and upon 
g liability created by statute other than a peiialty or a
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forfeiture; and section 13, limiting the time as to a re
covery for the two latter causes to one year. We under
stand the lien in cases of this kind to be perpetual in its 
character, and the provision as to limitation of actions 
in general can not be invoked when it is sought to en
force such lien. It is specially provided by section 50 
that the lien created by the levy of special assessments 
and taxes shall be perpetual. We hardly think the legis
lature would do so foolish an act as to continue the lien 
indefinitely, while at the same time an action-.for its en
forcement was barred under the general statute of limita
tions. The subject has received a construction in Wygant 
v. Dahl, 26 Nebr., 572, wherein it is said: "Whatever may 
be the remedy for. the collection of delinquent taxes, * * * the tax lien thereon has been constantly pre
served, constantly recognized and reiterated by the legis
lature on every proper occasion; and this right and lien 
is recognized as unaffected by the lapse of time, if it is 
within the sense of language to accomplish it." A clear 
distinction is recognized between a lien enforcing a pri
vate right and one enforcing a public right. This case 
being of the latter class the statutes can not be invoked 
as a ground for barring the action for the enforcement 
of the lien created by the provisions of the statute.  

The foregoing covers in the main the essential points 
presented in regard to the validity of the sections of the 
statute assailed and the legality of the several acts of 
the city authorities taken in pursuance of legislative 
authority. We now approach, for consideration, the case 
in another aspect, namely, the nature and extent of the 
several liens arising by virtue of the statute and the ac
tion of the city council, and the property against which 
the lien attaches, as well as the question of priority of 
liens as between the plaintiff city and the defendant 
mortgagee.  

In the fourth conclusion of law it is held by the trial 
court, in substance, that the consolidation of the several 
companies imposed upon the consolidated company all
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duties, obligations and liabilities of the constituent com
panies, as well as giving it the rights and privileges of 
such companies; that under the articles of consolidation 
the defendant company assumed all legal liabilities, and 
hence would be liable for all taxes and assessments 
legally levied against each of the constituent companies, 
and the liens arising thereby upon merger by consolida
tion attached to the new property in its entirety or as one 
property. The conclusion reached by the trial court in 
this respect is excepted to, and it is asserted with much 
positiveness that the liens created by the several levies 
attached only to the property and lines of the company 
against which assessed, and the fact of after consolida
tion can not have the effect of extending such liens to all 
the property brought together by the act of consolidation.  
In other words, it is contended that the liens created by 
the several levies against different properties are not af
fected by the after acts of consolidation and can only be 
enforced as against the property to which they attached 
at the time and by virtue of the levy as then made. These 
questions have caused us not a little labor and investiga
tion in an effort to apply sound legal principles and reach 
a correct conclusion. We are disposed to the view that, 
ordinarily, a lien on specific property afterwards merged 
with other property by companies consolidating will not 
extend to such other property on which it was not a lien 
at the time of the consolidation. This of course is sub
ject to the rule of betterments and accessions. That such 
a lien can not be diminished or impaired is a rudimentary 
principle of justice acknowledged by all, and which prin
ciple in this state has been incorporated into the statutes.  
The lien in question may be regarded as one for taxes.  
It is so denominated in the statute and is treated as 
other taxes levied for general purposes or as special as
sessmeiits. It is made to cover all the property of a street 
railway company against which it is assessed as one prop
erty. The object of the statute in preserving liens on 
property consolidated unimpaired is obviously for the
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benefit of those entitled to such liens. The consolidated 
compa'ny, by operation of law, assumes all the burdens of 
the constituent companies and correspondingly succeeds 
to all benefits, rights and privileges. In the several acts 
of consolidation of the different street railway companies, 
by express terms, the new company assumed all the con
tracts and indebtedness of the constituent companies.  
While the several sums due for taxes levied by special 
assessments did not arise under contract, nor are they 
items of indebtedness in the technical sense of the term, 
yet it seems apparent that the consolidated company, 
by its own acts, burdened itself with all obligations of 
the companies merged into it by the act of consolidation.  
It certainly did so by operation of law. It was charged 
with notice of these several assessments, and doubtless 
had actual notice as well. By the several acts and agree
ments of consolidation, the object to be accomplished was 
to bring the several companies into one new company.  
The old companies lost their identity and individuality 
and became merged into the new company. The prop
erty was by such acts brought together as one complete 
whole, and has since been operated as such. The con
stituent companies and their several properties have been 
swallowed up by the new one. The tax lien, says the law, 
shall exist against the property as one property. The 
different parts before consolidation as a whole have been 
joined, so that at the time of the suit but one property 
existed against which the action could be directed. It 
would be difficult, indeed, if not impossible, to divide the 
new property into fractional parts so as to correctly 
represent the constituent companies. While in a meas
ure, it is probably true, that it can be divided up again, 
and if required should be as far as possible, if any rights 
are to suffer by not doing so. But can the consolidated 
company be heard to complain and demand as a legal 
or equitable right that the division shall take place, the 
liens separated, and the property sold in fractional parts 
and by piecemeal? Tax liens existed against the prop-
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erty of each of the constituent companies when consol
idated with another company. The defendant company 
acquired the property of the electric company, against 

which certain of the liens existed, and it would seem that 
as to such acquired property the lien against the defend
ant would by that act extend over the acquired property 
as though it had been purchased, or added to the original 
property by extension of its own tracks. And for the 
same reason, the lien of the electric company would, in 
bringing the two properties together and making of them 
but one property, extend over the lines of the new coin

pany "as one property," the liens being for taxes, and 
against the property as a whole, and by consolidation 
the new.coipany being substituted, as it were, for the 
company merged into it, it would follow as a logical de
duction that the substituted company's property is like
wise charged with the lien on all its property in its en
tirety and as one entity or one piece of property. Not 
only does this result follow because of the nature of the 
lien attaching to all the property against which assessed 
and the company substituted therefor, but also on the 

ground of public policy, which requires, except as against 
those having conflicting liens whose rights are prejudiced, 
that such property shall be kept intact and operated as 

a whole for the benefit of the people in the discharge of 

a duty which such corporation owes to the public. The 

rule is, we think, and ought to be, that the sale of parts 

and parcel of a line of street railway ought not to be 

required and enforced, except where, to preserve vested 

rights and maintain unimpaired liens thereon, it becomes 

imperative to do.so.  
In Elliott on Railroads it is said at section 790: "While 

it is probably true that there may be a lien on the right 

of way of a railroad for a local assessment, where such 

assessment is authorized by statute, the manner of en

forcing such assessment is not clearly settled. The right 

of way of a railway company is a part of the company's 

property, without which it could not perform the duties
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it owes to the public. To subject a portion of the right 
of way to a sale to enforce a local improvement would 
greatly embarrass, if not entirely destroy, the ability of 
the company to perform its public functions. The rights 
of the public are regarded as superior to the rights of 
any individual, or group of individuals. Local assess
ments are usually levied on a small portion of a railway 
right of way, varying from a few feet in length to miles 
in length. To permit such portion to be sold would pre
vent the operation'of the road, and, on grounds of public 
policy, it is held that the ordinary remedy of enforcing 
the collection of a local assessment by a sale of the prop
erty benefited does not apply to the enforcement of an as
sessment against the right of way of a railway company.  
While there is a conflict of authority on this subject, the 
decided weight is that the right of way, if sold to pay 
the assessment, must be sold as a whole and not in broken 
fragments. 'The public have a right to have a railway 
remain an entirety, and it would be destructive to public 
interest to permit it to be broken up into disjointed and 
practically useless fragments.' " 

The views above expressed are supported by the fol
lowing authorities: Farmers Loan & Tru.st Co. v. Canada 
& St. L. R. Co., 127 Ind., 250; Plymouth R. Co. v. Colwell, 
39 Pa. St., 337, 80 Am. Dec., 526. The principle that rail
road property is assessed as a unit requires the con
clusion that the lien for taxes attaches to the entire prop
erty. Georgia v. A-1lantic & G. 1. Go., 3 Woods [C. C.], 434, 
437; Thompson v. Abbott, 61 Mo., 176.  

By different acts of consolidation all of the street rail
way companies against which special assessments were 
levied, except the Rapid. Transit Company, were consoli
dated with and merged into the defendant railway coin

pany at the time of the execution of the mortgage under 
which the defendant trust company claims. By these 
several acts of consolidation, and the nerging of the old 
into the new, the liens before existing npon the property 
of the constituent companies extended to the new coin-
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pany's property as one property. This being true, it is at 
once apparent that the mortgagor could give no greater 
rights to the mortgagee than it then possessed, and, 
therefore, the mortgage was made and accepted subject 
to the lien then existing for the said several assessments 
against the property in its entirety. It also appears 
by the record that in the trust company mortgage, which 
covered at the time of its execution all the property of 
all save the Rapid Transit Company, were provisions for 
the payment of liens against the property mortgaged 
for special assessments to pay cost of paving, for which 
it was stipulated the bonds to be sold in an amount 
necessary for that purpose should be a first lien on that 
property. The mortgagee has by these provisions recog
nized the existence of the liens attaching to the property 
at the time of the execution of the mortgage, and can not 
now be heard to object to the enforcement of the same.  

At the time of the execution of the mortgage the Rapid 
Transit Company, against which certain liens existed for 
special assessments, was an independent company, which 
was afterwards consolidated with the defendant com
pany, and the question therefore arises as to the relative 
rights of the city and the mortgagee with reference to 
their respective liens against the property. The liens are 
conflicting and must be adjusted according to some rec
ognized principle of la.w. Can the lien of the city for 
special assessments levied on the property of the Rapid 
Transit Company extend to all the property of the new 
company after consolidation prior to and in disregard 
of the lien theretofore created on the property of .the 
original company by virtue of the said mortgage? 

By section 8, article 7, chapter 72, Compiled Statutes, 
1899, it is specially provided, with respect to street rail
way corporations being merged into a new corporation 
by consolidation, "That all the rights of creditors and all 
liens upon the property of either of said corporations 
shall be and hereby are preserved unimpaired, and the 
respective corporations shall continue to exist so far as
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may be necessary to enforce the same." At the time of 
the consolidation the trust company possessed a lien on 
the property of the defendant company to the e.xtent of 
the sum due on the bonds sold and secured by the mort
,age held by it as trustee. The city held a lien against 
the same property for special assessments levied, and also 
a similar lien on the property of the Rapid Transit Com
pany consolidated with it. The liens were conflicting, 
and to retain each unimpaired necessitated a finding of 
the several sums due against the respective properties 
and the priority of each. We do not understand upon 
what principle of law the lien existing against the prop
erty of the Rapid Transit Company can be made a prior 
lien upon the property mortgaged to the defendant trust 
company. This, it seems to us, would be an impairment 
of the lien to that extent in violation of the statutory 
provisions quoted, as well as the fundamental principle 
against the impairment of the obligation of a contract 
without the consent of the parties thereto. We do not 
think it a sufficient answer to say that the value of the 
property acquired by consolidation from the Rapid Tran
sit Company exceeded the tax lien with which it was 
burdened, and which therefore might be spread over the 
entire property without prejudice to the interest of the 
mortgagee. Of the value of each of the properties we 
are not fully informed by the record. We are, however, 
satisfied that the defendant trust company may right
fully insist that the property on which it holds a lien 
shall not be charged, beyond the terms of its contract, 
with a lien not existing when its rights thereto attached.  
As between conflicting equities and lien-holders the rule 
is settled and well grounded in principles of equity that 
the liens follow the property into the consolidated com
pany, and one can not take precedence, by reason of such 
consolidation, over other liens already existing. The 
lien of the defendant trust company on all of the prop
erty of the street railway company before consolidation 
can not be subordinated to the lien of the levy for special
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assessments on other .property afterwards acquired by 
consolidation, and in this respect we think error was 
committed.  

It is also urged that the trial court erred in awarding 
the city a prior lien for certain special assessments levied 
after the mortgage lien was created. The statute on the 
subject is as follows: "No mortgage, conveyance, pledge, 
transfer or incumbrance of any such property of any such 
company or person, or of any of its rolling stock or per
sonal property, created or suffered by any such com
pany, or party, after the time when any street or part 
thereof, upon which any such street railway shall have 
been laid, shall have been ordered paved, repaved, mac
adamized or repaired, shall be made or suffered, except 
subject to the actual or prospective lien of such special 
taxes, whether actually levied or not, if such levy be in 
contemplation." (Compiled Statutes, 1899, ch. 13a, art.  
1, see. 79.) The lien on the property assessed is only by 
virtue of the statute. The legislature has, for reasons 
no doubt appearing to it .as sufficient and satisfactory, 
enacted that the tax lien should be prior if the improve
ment is in contemplation, whether the taxes are actually 
levied or not. By the language used it is contemplated 
that if the improvement has been projected and is under 
way, that is, if the street "shall have been ordered 
paved," no lien shall be created except subject to the 
prospective lien. The language of the statute excludes 
the idea that under all circumstances the lien for special 
assessment shall be superior to all other liens. If force 
and effect be given to the language of the statute, and the 
words used be taken in their ordinary and natural mean
ing, the conclusion is irresistible that an ineumbrance 
placed on the property before street improvements are 
projected is prior to a lien for special assessments levied 
thereafter for such improvement. It is not for us to en
gage in judicial legislation or trench on the clearly ex
pressed meaning of the language used by the legislature 
in its enactment.of law. The legislature having deter-
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mined under what circumstances special assessments 
levied on property of street railway companies for street 
improvements should be a first lien on the property as
sessed, it follows under any recognized rule of construe
tion that valid liens on the property before any improve
ments are made or contemplated within the meaning of 
the section can not be subordinated to the statutory lien.  
We observe no escape from this conclusion.  

Counsel for the city insists that the general provisions, 
as to assessments levied generally being liens on the 
property assessed prior to all others, should likewise 

govern in the case at bar. We can not so construe the 
law without ignoring entirely the language quoted, and 
this we are not at liberty to do. Were it not for such 
language, and relying only on the general provisions with 
reference to special assessments, we could readily agree 
with counsel in this regard. The principle of subordina
tion of liens for taxes to liens created by contract has 
been also recognized by the legislature in the act pro
viding that a general lien for taxes shall exist in favor 
of the state on all the personal property of the tax debtor 
from and after the time the assessment books are placed 
in the hands of the county treasurer or tax collector for 
collection; and yet it is held that a mortgage in good 
faith executed on such property prior thereto is a su
perior lien to that of the lien for taxes. Reynolds v.  
Fisher, 43 Nebr., 173; Farmers Loan & Trust Co. v. Mem

minger, 48 Nebr., 17; Chamberlain Banking House v. Wool
sey, 60 Nebr., 516.  

Certain sums were charged against the defendant com
pany as and for special assessments for the purpose of 

securing certain obligations assumed by the company 
under an ordinance providing for the laying of its tracks 
in streets which had already been paved. The ordinance 

provides substantially as follows: That when a street 

railway company desires to construct its tracks upon any 

of the paved streets of the city, it shall file with the coun

cil a, written application for a permit, in which should be
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stated where the proposed track is to be laid, and it should 
also contain an agreement to abide by and conform to 
all requirements of the ordinance; that upon the filing of 
such application, the council shall cause an estimate to 
be made of the cost of the paving between the rails of 
such proposed track, and the company is required to pay 
for such privilege as follows: If the proposed tracks axe 
constructed within one year after the cost of such pav
ing has been levied and assessed, then the company is to 
pay the whole of the original estimated cost of paving 
between the rails of its tracks; if constructed after one 
year and within two years, then it should pay nine-tenths 
of such cost; and for each year after, a reduction of one 
tenth of the original cost shall be made. The company 
is also required to remove and relay paving displaced 
in such track construction at its own expense; the 
amount.to be paid, it is provided, may be made by paying 
the whole sum due within fifty days from the date of the 
levy or date of the permit for such proposed construction, 
or in equal annual installments of one-tenth of the orig
inal cost, deferred payments to bear interest the same as 
special assessments upon real estate for paving; pay
ments to be made to the city treasurer and by him ap
portioned between the intersection and district paving 
funds, according to the amounts of such taxes in inter
sections and districts; and the same apportioned to the 
district funds to be divided among the several parcels of 
real estate assessed with the cost of such paving in. ac
cordance with the ratio of such assessments as a credit 
upon the assessments thereon; that such company shall 
also execute and deliver a good and sufficient bond to the 
city for double the amount charged, with good and suffi
cient sureties, conditioned, that the company would pay 
the sums of money due as provided and comply with all 
the provisions of the ordinance; that upon the filing of 
the bond and compliance with the preceding require
ments of the ordinance, the council may grant a permit 
to such companyto construct its tracks as desired, and 
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the company thereupon be authorized to proceed with 
the work. It will be observed that there is nothing in 
the ordinance which authorizes the levying of a tax, or 
the making of the sums due under the permit granted, 
a lien upon any of the property of such company. The 
company was required to give a bond for the faithful 
performance of the obligations it assumed in securing 
the permit, and it is quite evident that reliance was 
placed upon such security, and not upon a lien which 
if it might be created in fact never was. It is not to be 
doubted that the liability was a civil one existing 
against the company, to be enforced as all other civil 
liabilities, with the additional security given by the bond 
required to be executed in connection with the privilege 
obtained to lay the tracks in the streets already paved.  
There is no authority, however, for the levying as a 
special assessment the amounts due under the terms of 
the ordinance; nor do we understand that such was in 
fact done. The sum due, it appears, was simply entered 
upon the records of the city by the clerk as though it 
had been levied as a special assessment. No authority 
existed for making the several sums due under the ordi
nance a lien on the property of the defendant, as would 
be in the case of levies of special assessments under the 
statute for paving a right of way in conformity with a 
street improvement. Without authority, no lien can 
exist. Says Judge Cooley in his work on Taxation (2d 
ed., p. 448): "Municipal corporations, it need hardly be 
said, have no authority to create liens, by ordinance or 
otherwise, when none has been expressly conferred upon 
them." This rule is supported by City of Philadelphia v.  
Greble, 38 Pa. St., 339; E.chbach v. Pilt. , 6 Md., 71; 2 Desty, 
Taxation, 734. It is quite clear, and, as we understand, 
conceded by counsel for the city, that no legal grounds 
exist for holding the sums due under the terms of the 
ordinance a lien upon the property of the defendant com

pae.  
There is no force in the argumient that the action is
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brought without the authority of the city. The city is-by 
statute authorized to sue and be sued in its corporate 
name. The action is brought by it by its proper law offi
cers, and the authority therefor, until the contrary is 
shown, will be presumed. It is not required in the first 
instance to plead or prove that the city authorized the 
bringing of the action.  

A mistake in computation of interest of some $6,000 is 
admitted, and a remittitur has been filed; but as the 
cause must be reversed for reasons hereinbefore given, 
this matter can be corrected in a subsequent proceeding.  

The judgment must be reversed and the cause re
inanded for further proceedings according to law and in 
conformity with the views expressed herein.  

REVERSED AND REMANDED.  

CITY OF 0MATIA V. JOHN 1. REDICK.  

FILED JANUARY 23, 1901. No. 9,299.  

1. Real Estate: AcTioN ("OR VALUE: TITLE: CONTRACT. In the ab
sence of an express or- implied contract one can not maintain 
an action to recover the value of real estate while the legal 
title thereto is in the defendant.  

2. Public Street: PRIVATE LAND: CONDEMNATION: RECOVERY OF 
VALUE: INVFSTMENT OF TITLE. Where the city appropriates 
for a street the lands of an individual, who subsequently sues 
the municipalitv and recovers their value, such judgment has 
the effect to invest the city with title to the lands.  

3. Statute of Limitations. The statute of limitations does not begin 
to run until the cause of action has accrued.  

4. Election of Remedies. The principle of election of remedies can 
be applied only where there are two or more co-existing reme
dies, and these must be so inconsistent that a party can not 
logically choose one without renouncing all others. State v.  
Bank of Commerce of Grand -Island. 61 Nebr., 22.  

5. : ESTOPPEL. If the law affords but a single remedy, a 
party, is not precluded from resorting thereto merely because 
he sought to avail himself of another remedy to which he was 
not entitled. Supra.
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ERROR from the district court for Douglas county.  
Tried below before FAWOEIT, J. Affirmed.  

W. J. Coninell and E. H. Scott, for plaintiff in error.  

William A. Redick, contra.  

NORVAL, C. J.  

In 1876 John I. Redick conveyed to the city of Omaha 
a certain tract of land, which now constitutes a portion 
of Harney street in said city. The deed was executed 
by Redick through mistake of fact, one Gibson having 
represented to him, falsely, that he had a contract with 
the city to grade and improve the street, and that if the 
strip of land was conveyed by Redick, that portion of the 
street which included such strip would. be graded and im
proved, and thus enhance the value of neighboring land 
owned by Redick. Relying on these representations, 
Redick made the conveyance mentioned. In 1877 or 1878, 
the city having failed to improve the street, IRedick 
brought action against it in the district court, alleging 
his conveyance and an agreement on the part of the city 
to improve the street, its failure to do so, and asking as 
damages the value of the property conveyed. The an
swer wa.s a general denial, and judgment was had for 
the defendant, the latter never having in fact a contract 
with Gibson to improve the street. In 1886, however, 
the city took possession of this strip of land, and graded, 
guttered, paved and opened it as a street, and is now in 
possession of it as such. In 1890 Redick commenced. suit 
in the United States circuit court to cancel the deed, on 
the ground that it had been obtained from him by mis
take .of fact on his part, and through the false representa
tions before nfentioned. The suit resulted in a decree in 
1892 in his favor, directing that the city should pay him, 
within ninety days, the value of said land, or in case of 
its failure to do so, the deed be canceled. It failed to 
pay him for the land, as required by such decree; there-
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upon, in 1892, Redick presented to the city council a writ
ten demand that it deliver to him possession of the land, 
or take proper proceedings to condemn it. It failed to 
do either of these things, and he brought this action, 
which resulted in a judgment in his favor, and the city 
brings the record here for review.  

We proceed to examine the objections raised by the 
petition in error in their order of presentation.  

It is first contended that when the city went into pos
session of the property in 1886 Redick had an election of 
remedies, viz., either to sue for the value of the property, 
or to bring an action to cancel the deed; and having 
elected to have the deed canceled, he can not now sue 
to recover its value. The argument is untenable, for the 
reason that he did not in 1886 have a choice of remedies.  
So long as the deed was in existence and uncanceled, the 
legal title to the property was in the city, and with the 
legal title went the right to possession. No action for 
value would lie, there being neither an express or im
plied obligation on its part to pay for the property. His 
only remedy was a suit to set aside the deed. So soon 
as the deed was canceled by the suit commenced in 1890, 
the possession of the city became wrongful, and then, 
and not until then, did Redick have a choice of remedies.  
He could then bring ejectment, or the action he has 
brought. It is insisted, however, that to permit the main
tenance of this action is-equivalent to allowing him to 
retain title, and at the same time to recover the value of 
the property; but we do not think so. A judgment for 
its value has the effect to invest the city with title to the 
land. The action is analogous to actions for conversion 
of personal property. Lewis, Eminent Domain, see. 623; 
Pope v. Ben ster, 42 Neb., 304; City of Omaha v. Croft, 60 
Nebr., 57.  

The next contention is that the action is barred by 
the statute of limitations, it being assumed that his cause 
of action accrued in 1886. when the city went into po8
session of the property. As before stated, lie had no
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cause of action for value until the deed was canceled in 
the suit instituted in 1890, judgment in which suit was 
not entered until 1892, and as the present action was 
commenced in 1895, no statute could have run against it.  

The last point made is that the issues involved in this 
case are identical with those in the action commenced in 
1877, and the judgment in that action is a bar to this.  
With this we cannot agree. He had no right of action 
in 1877, for either value or damages. In bringing that 
action he merely mistook his remedy; wherefore judg
ment in that case could not preclude him from bringing 
an -action when his cause of action subsequently accrued.  
State v. Bank of Conuerce of Grand Island, 61 Nebr., 
22.  

No error having been pointed out, the judgment of the 
lower court will be 

AFFIRMED.  

CONNECTICUT TRUST & SAFE DEPOSIT COMPANY, APPEL
LANT, v. E. A. FLETCHER ET AL:, APPELLEES.  

FILED JANUARY 23, 1901. No. 9,304.  

1. Promissory Note: INDORSE31ENT: PLEDGEE WITHOUT NOTICE.  
Where a negotiable promissory note is indorsed and transferred 
before due, as collateral security for a loan of money then 
made, the pledgee without notice is a holder for value.  

2. Collateral Security: TRANSFER TO TRUSTEE. Collateral security 
may be transferred by agreement to a third party as trustee.  

3. Decree of Foreclosure: SUBSEQUENT SUIT BY HOLDER OF NOTE: BAR.  
A decree of foreclosure in a suit brought by a mortgagee who 
had previously transferred the notes secured by the mortgage 
to a holder for value is not a bar to a subsequent foreclosure 
proceeding by the holder of such note.  

APPEAL from the district court for Franklin county.  
Heard below before BEALL, J. Reversed.  

C. C. Flansburg, for appellant.  

J. P. A. Black, F. I. Foss, C. E. Budlong and E. A.  
Fletcher, con tra.
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NORVAL, C. J.  

At all times hereinafter mentioned the Connecticut 
Trust & Safe Deposit Company and the Loan & 
Guarantee Company of Connecticut were, and are, cor
porations with principal offices located at Hartford, in 
the state of Connecticut. They will be hereinafter re
ferred to as the trust company and loan company, re
spectively. The business of the loan company was that 
of loaning money, principally upon the security of west

ern farm mortgages. It carried on a large business in 
this state. During part of said time Dawes & Foss was 
a firm of attorneys doing business at Crete in this state, 
and for a number of years said firm, and after its dissolu
tion, in 1890, through said Foss, negotiated the loans 

made by said loan company in this state. The firm of 

Dawes & Foss, and afterwards Foss, collected the inter

est as it became due upon said loans, remitting same to 

the said loan company, in many instances also collected 

the principal and remitting it in the same way, trans

mifting to the mortgagors the interest coupons, or the 

notes and mortgages, which it received from the loan 

company after the payments were received by the com

pany. The firm and Foss also acted as attorneys for the 
loan company in foreclosing a large number of such mort

gages, probably two hundred, and acted very generally as 

the agents and attorneys of said company in this state. In 

1886 said loan company negotiated a loan, through said 

Dawes & Foss, to one E. A. Fletcher of Franklin county, 
in the sum of $1,400, taking the note of said Fletcher and 

his wife for said amount, due April 1, 1891, with interest 

coupons due semi-annually after date, which loan was 

secured by a mortgage on real estate situate in said 

Franklin county. In January, 1886, an agreement was 

entered into between said trust company and said loan 

company, a copy of which follows: 
"This agreement, made and entered into this 1st day of 

January, 1886, by and between the Loan and Guarantee
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Company of Connecticut, a corporation organized under 
the laws of the state of Connecticut and located in the 
city of Hartford, in said state, and the Connecticut Trust 
& Safe Deposit Company, a corporation organized under 
the laws of the state of Connecticut and located in said 
city of Hartford, witnesseth: 

"That whereas the said Loan & Guarantee Company 
of Connecticut is desirous of issuing and selling its own 
debentures, and of securing the same by pledge of mort
gages of real estate and other evidence of indebtedness, 
which said debentures are to be issued in series of not 
less than $25,000.00 each, and all the debentures compris
ing each series to be made payable at the same date: 

"Now, therefore, for the purpose of securing the pay
ment of the principal and interest of such debentures, 
the said Loan & Guarantee Company of Connecticut 
agrees to deposit with and transfer to the said Connecti
cut Trust & Safe Deposit Company notes and bonds, se
cured by first mortgages of real estate worth at least 
two and one-half times the amount of any and all of 
said notes and bonds, to an aggregate amount of at least 
ten per cent, more than the total amount of each series 
of debentures issued, to be held in trust by said Trust & 
Safe Deposit Company for the behefit of the purchasers 
and holders of said debentures until their maturity and 
payment in full.  

"The character and value of the said mortgage loans 
deposited as security are not known to the trustee except 
as appears by the papers accompanying the loans and as 
certified to by the Loan & Guarantee Company and upon 
which basis the trustee makes its certificate.  

"It is further expressly understood and agreed by and 
between the parties hereto, that the Loan & Guarantee 
Company shall be entitled to receive the interest upon 
the securities held in trust by the said Trust & Safe De
posit Company to secure the debentures of the said Loan 
& Guarantee Company as -long as the interest upon the 
said debentures shall be properly paid, but no longer;
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and in case any of the securities so held in trust shall 

make default in interest for a period. of thirty. days, it 

shall be the duty of the said Loan & Guarantee Company 

to substitute for the securities in default of other mort

gage securities of the same face value. Said Trust Com

pany agrees at any time to deliver to said Loan & Guar

antee Company any of the securities held in trust by it 

to secure any series of said debentures, upon substitution 

and transfer to it by said Loan & Guarantee Company 

of other securities of equal or greater face value in the 

place of any such to be withdrawn.  
"And in case default shall be made by said Loan & 

Guarantee Company in the payment of the interest cou

pons on any of its own debentures, and such default 

shall continue for sixty days, or if default shall be made 

in the payment of the principal of any of its said de

bentures, then said trustee may at once proceed to col

lect or sell, in such manner as said trustee may deem 

to be best, the securities held by it in trust to secure 

such payment, as rapidly as may be done, and apply the 

proceeds thereof, after payment of all costs and expenses 

and a reasonable compensation for services, to the re

demption and payment of such interest coupons or de

bentures as are in default, and to pay over the balance, 
if any there be, to said Loan & Guarantee Company, or 

if there be not enough received from such collection or 

sale to satisfy said debentures, proceed at the option of 

said Trust Company to endeavor to collect the balance 

necessary for the full payment thereof, by due process of 

law, fiom said Loan & Guarantee Company.  

"It is further agreed that whenever said Loan & Guar

antee Company shall produce and surrender to said Trust 

Company any debentures of. any series on which said 

Trust Company as trustee has placed its certificate, and 

shall satisfactorily show that the same have been re

deemed or withdrawn. from sale and cancelled, the said 

Trust Company will surrender and deliver to said Loan 

& Guarantee Company of Connecticut an amount of the
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securities held in trust proportionate to the amount of 
debentures surrendered and cancelled.  

"And the said Connecticut Trust & Safe Deposit Com
pany agrees to receive and hold in trust said securities 
as hereinbefore mentioned, applying or surrendering the same only in accordance with the foregoing agreement; 
and upon all such debentures so issued, for which it holds the securities as aforesaid in trust, to place its certificate that such deposit of securities has been made; and that for such services so rendered it will charge a reasonable compensation, which said Loan & Guarantee 
Company of Connecticut agrees to pay.  

"In witness whereof the parties to this agreement have hereunto caused their names to be subscribed and their seals affixed, the day and year above named, at the city of Hartford.  
"TRE LOAN & GUARANTEE COMPANY OF CONNECTICUT, 

"By WILLIAM L. MATSON, President. [L. S.] 
"CONNECTICUT TRUST & SAF E DEPOSIT COMPANY 

"By M. H. WHAPLES, 'reasurer." [L. S.  

After the receipt of this Fletcher loan by the loan com
pany, and long before its maturity, it transferred it to said trust company, in pursuance of said agreement, 
turning over to it the note together with the mortgage, which latter was assi ned to said trust company, but the assignment was never by it recorded in Franklin county.  
The note was indorsed as follows: 

"For value received we hereby sell, assign and trans
fer the within bond, together with all interest in and 
rights under the mortgage deed securing the same, with
out recourse.  
"THE LOAN & GUARANTEE COMPANY OF CONNECTICUT 

"By WM. L. MATSON, President." 

After the trust company took possession of said note 
coupons and mortgages, the interest upon the debentures 
secured thereby was paid and the trust company eat 
from the collateral notes in its possession, among which
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was Fletcher's note, the due interest coupons and deliv
ered them to the loan company, which forwarded them 
to Dawes & Foss, or to Foss, after the dissolution of the 
firm, who forwarded them to Fletcher, the latter having 
paid the interest to said Dawes & Foss, or to Foss. After 
the maturity of the note, the same not having been paid, 
Foss commenced suit in the district court of Franklin 
county, in the name of the loan company, to foreclose 
the mortgage. As a matter of fact, Foss did not have 

possession of the note or mortgage, the same being in 

the hands of the trust company, and although the suit 

proceeded to decree, neither the note nor mortgage was 

offered in evidence, nor were they ever in possession of 

said Foss. Afterwards, Fletcher and wife conveyed the 

mortgaged premises to one Furst, who paid into the 

office of the district clerk of Franklin county a sum suffi

cient to discharge the amount of the said decree, and 

the decree was duly discharged of record by the clerk, 

and a receipt of record was duly entered by said Foss 

in the name of the guarantee company. In January, 

1893, the clerk of the district court executed a formal 

satisfaction piece, which was duly recorded in the county 

clerk's office, and later an order was made by the court 

satisfying and discharging the lis pen dens which had been 

filed in the cause. The trust company retained in its 

possession said note and mortgage until November, 1895, 
when suit was instituted in its name in Franklin county 

to foreclose the mortgage. Furst was a defendant, 

and set out the facts of the former foreclosure by the 

guarantee company, and the payment and discharge of 

the decree as hereinbefore recited, and claimed that the 

action of Foss and the loan company in the matter was 

binding on the trust company. Upon the issues made 

the case went to trial, and the court entered a decree in 

favor of the defendant Furst and against said trust com

pany, which appeals to this court.  

Upon evidence almost identical with that offered in 

this case, so far as the relations of Foss with the loan
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company are concerned, we have held that Foss was un
doubtedly the agent of said company to collect the prin
cipal of loans as they matured (Root v. Fast, 58 Nebr., 
498); and we have no doubt of the correctness of that 
holding. Were the evidence relative to the transfer of 
the note and mortgage to the trust company similar to 
that in the case cited, we should not hesitate to affirm 
the decree of the lower court, and would do so any how 
if our sympathies for the defendant who paid his money 
in good faith, believing that he was canceling the mort
gage in question, were to control our decision. But the 
evidence is of such character as to constrain us to hold 
that the court below erred in finding that either the loan 
company or Foss was the agent of the trust company, to 
collect the principal sum due on the loan or that any act 
of the trust company would justify the defendant in re
lying on Foss's authority to act as either agent or attor
ney. The contract between the loan company and the 
trust company, quoted above, made the trust company 
the holder for this mortgage and note in trust as security 
for the payment of the debenture bonds of the loan com
pany. The note and mortgage being held in pledge, that 
fact entitled the holder; the trust company, to all rights 
and privileges of a holder for value before maturity.  
Koelder v. Dodge, 31 Nebr., 328. It is also doubtless true 
that a transfer of collateral security may be made to a 
third party as trustee by agreement. City Bank v. Perkins, 
29 N. Y., 554. But it is claimed by defendant that be
cause the agreement between the two companies obli
gated the loan company, if the note and mortgage were 
not paid at maturity, to take them up and substitute 
others in their place, the transfer was conditional, and 
for that reason it could not be considered a holder for 
value. We can not so conclude from that fact. The 
condition was not complied with, and the trust company 
was entitled to hold the papers, and to proceed to collect 
the debt from the mortgagor, exactly as it would have 
been entitled to collect any note held as collateral se-
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curity, if the loan secured by them was not paid. Hence 
we can not reach the conclusion that the condition was 
such as to make the trust company any less a holder for 
value than would be the holder of any paper held as col
lateral security. The evidence fails to show any act or 
agreement on the part of the trust company from which 
a legal conclusion can be reached, that either the loan 
company or Foss was its agent to collect the principal 
of this note. The prior foreclosure was not a bar to this 
suit. Todd v. Oromer, 36 Nebr., 430.  

The decree of the lower court must be reversed and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

ORIENT INSURANCE COMPANY, APPELLANT, V. SALVADOR 

HAYES ET AL., APPELLEES.  

FILED JANUARY 23, 1901. No. 9,305.  

1. Finding of Fact: REVIEw. A finding of fact based on fairly con
flicting testimony will not be disturbed on review unless mani

festly wrong.  

2. Collection: AUTHORITY OF ATTORNEY: POSSESSION OF NOTE AND 

MORTGAGE. An attorney may have authority to collect for his 

principal a note and mortgage wvithout having the same in his 

possession.  

3. Evidence. Evidence examined, and held to sustain the finding of the 

trial court.  

APPEAL from the district court for Franklin county.  
Heard below before BEALL, J. .A ffinned.  

C. C. Fla'nsInfrg, for appellant.  

J. P. A. Black, F. I. Poss and H-. Whiniiore, contra.  

NORVAL, C. J.  

On March 1, 1890, Salvador Hayes and Mary J. Hayes, 
his wife, borrowed of the Loan & Guarantee Company
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of Hartford, Connecticut (hereinafter called the guar
antee company), the sum of $1,300 and secured the pay
ment thereof by a mortgage on real estate in Franklin 
county. F. I. Foss, of Crete, Nebr., negotiated the loan 
for the lender. The loan was evidenced by a note of 
$1,300, dated March 1, 1890, due March 1, 1895, with in
terest at 7 per cent per annum, payable semi-annually.  
Coipons for the interest were attached to the note. To 
secure the said debt which said note evidenced, the real 
estate of the said Salvador Hayes and Mary J. Hayes 
was mortgaged. Said note was made payable at the office 
of the guarantee company. The mortgage, after acknowl
edgment, was filed and recorded on March 6, 1890. On 
April 16, 1890, the Orient Insurance Company (herein
after called the insurance company), appellant herein, 
claims to have purchased the said note of the guarantee 
company, paying therefor the full face of said note and 
accrued interest, amounting to $11.38; and that it was 
thereupon duly indorsed by the guarantee company, with
out recourse, delivered to the insurance company, and 
that it remained in the possession of the latter until 
June 8, 1895, when, not having been paid, it was sent 
out for collection. After the alleged transfer of said note 
to the insurance company, and on or about November 
21, 1892, said Foss, assuming to act for the guarantee 
company, filed a petition in the district court of Franklin 
county against the mortgagors, praying foreclosure of 
the said mortgage,- which suit was brought in the name 
of the guarantee company, as plaintiff. On February 
28, 1893, a decree of foreclosure was entered therein, the 
court finding that by agreement of parties there was due 
the guarantee company the sum of $1,630, and that there 
was due to Charles C. White, as receiver of Dawes & 
Foss, the sum of $145, which was a second lien; and then 
followed the usual order of sale for the amount found 
due, if not paid on a specified date. Before the order of 
sale issued, and on December 12, 1893, the appellee, 
Elvira J. Sipes, together with her husband, Robert J.
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Sipes, now deceased, purchased the mortgaged premises 
of Salvador Hayes and Mary J. Hayes; and on or about 
March 5, 1894, the said Robert J. Sipes, for and on behalf 
of himself and wife, paid to the clerk of the district court 
of Franklin county, $1,968.85, and the clerk of said court 
duly receipted to him therefor, and afterwards, on March 
26, 1894, the clerk executed a satisfaction certificate to 
Sipes, and delivered the same to the county clerk of 
Franklin county, and on the same day the said satisfac
tion certificate was duly recorded. The note and mort
gage were, on June 8, 1895, forwarded to C. C. Flansburg, 
an attorney at Lincoln, Nebraska, for collection, and on 
November 9, 1895, a petition was dul-y filed in the office 
of the clerk of the district court of Franklin county, 
praying for a foreclosure of said mortgage. The defend
ants, Salvador Hayes and Mary J. Hayes, filed their an
swer, admitting the execution of the note and mortgage 
and pleading the payinent thereof as hereinbefore stated; 
that the guarantee company was the agent of the insur
ance company, and as such foreclosed the mortgage in 
the district court of Franklin county in 1893, in its own 
name; that F. I. Foss was the general agent of the guar
antee company, its vice-president and general attorney, 
and as such agent and attorney was fully authorized 
to collect, by law, any and all moneys due from any and 
all parties in the state of Nebraska; that it was the cus
tom and usage of said guarantee company to appoint 
agents to do its business, and said Foss was the agent 
and attorney for that purpose; that if the plaintiff actu
ally owned the note and mortgage, it was careless and 
negligent in not reco;.ding an assignment of it in Frank
lin county, and in not notifying the defendants, the mort
gagors, that the plaintiff had treated the guarantee com
pany as its agent, in the collection of interest and 
principal, in other cases, as well as in this, and plaintiff 
had thereby held out to the world, or allowed the guar
antee company to do so, to every person doing business 
with it, that the said loan and guarantee company were
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the owners of the mortgage and that, therefore, it is 
estopped from claiming any right to said note. Elvira 
G. Sipes filed a separate answer, alleging substantially 
the same facts, in addition thereto the purchase of the 
premises, by Robert J. Sipes and herself, subject, how
ever, to the decree of foreclosure then entered; and the 
decease of Robert J. Sipes. Phintiff filed its reply, and 
at the December, 1896, term of said court a decree was 
entered finding in favor of all the defendants and against 
the plaintiff, and that the note and mortgage together 
set forth in the plaintiff's petition were duly foreclosed 
at a prior term of said court, and then proceeded to dis
miss the case and cancel and discharge the lien of the 
mortgage. From this decree plaintiff appeals.  

Counsel for the insurance company, in his brief, con
cedes the necessity of establishing that it was the owner 
of the note and mortgage for value before maturity, since 
if such fact is not disclosed by the evidence, or if there is 
sufficient evidence to support the lower court in hold
ing that it was not such holder, the decree must be af
firmed. The facts concerning Foss's right to represent 
and to act for the loan company are so nearly identical 
with those brought out in the case of Root v. Fast, reported 
in 58 Nebr., 498, as to make it unnecessary to review the 
evidence concerning his relations to that concern. We 
shall content ourselves with merely stating that the evi
dence is overwhelmingly conclusive that he was the 
agent and attorney of the loan company, and was clearly 
acting within the limits of his authority in foreclosing 
the mortgage upon default in payment of interest, and 
also in collecting the judgment and receipting the docket.  
It remains, therefore, to examine the record relative to 
the question of whether the insurance company was a 
holder of the note and mortgage for value before ma
turity. The evidence of two witnesses is practically re
lied upon by it to establish such fact. One is Charles B.  
Whiting, president of the insurance company, the other 
F. E. Johnson, president of the loan company, whose
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depositions plaintiff introduced. The direct testimony of 
these two sustains the contention that said insurance 
company was such owner and holder of the note and 
mortgage, but the surrounding circumstances and the 
evidence of the two persons named on cross-examination 
justified the lower court, in our opinion, in holding the 
contrary. As a circumstance, we might cite that, on 
cross-examination, Whiting was asked why he did not 
have the assignment of the mortgage from the loan com
pany recorded in Franklin county, and among his rea
sons for not so doing he states: "As we considered the 
mortgage companies good we did not think it was neces
sary to send them out and have them recorded." Now, 
as a matter of fact, the note was indorsed by the loan 
company without recourse. Further, he testifies that the 
company kept this note in its safe for five years after it 
purchased it, without having received a dollar of the 
principal, and less than sufficient money to pay the first 
installment of interest, yet never notified the maker of 
such delinquency, or attempted in any way to collect the 
same, or to ascertain its condition. Further, it appears 
from the evidence that many of the directors of the in
surance company are also directors of the loan company, 
evidence which tends to show a very close connection be
tween the. two corporations. Now, all of these are 
circumstances which go far to militate against the truth 
of the direct testimony of Whiting relative to the pur
chase by his company of this note and mortgage. A 
still more convincing circumstance is connected with F.  
E. Johnson, the president of the loan company, who sub
stantiates Whitiig's testimony, that the note and mort
gage were transferred to the insurance company, for 
value, in April, 1890. Yet five years after this occur
rence (and it should be remembered that the note was in
dorsed without recourse) Johnson sends to the mortgagor 
the following communication:

16
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"THE LOAN & GUARANTEE COMPANY OF CONNECTICUT.  
"HARTFORD, CONN., Jan. 23d, 1895.  

"DEAR SIR: Please note below a memorandum, show
ing the condition of a loan made to Salvador Hayes, 
dated March 1st, 1890, principal due March 1st, 1895 
with interest payments due March 1st and September 1st 
in each year, and past due interest payments since March 
1st, 1890, as shown on our register. That we may be as
sured of its accuracy, will you examine the same, and if 
found correct, sign your name at the foot of this page 
and mail the memorandum below to us in the enclosed 
envelope.  

"If any error appears in our statement, please note it 
on the bottom of the memorandum.  

"Each and every of the above payments are due and 
payable to the Loan & Guarantee Company at its office 
in Hartford, Connecticut on the respective days men
tioned, and should be therefore sent to us and to no one 
else at least five days before due. All remittances should 
be by bank draft on New York or post office order.  

"Please notify us promptly of any changes of owner
ship or of postoffice.  

"FRANK E. JOHNSON, Prcesident." 

Now, if Johnson truthfully testified when he stated 
that the note and mortgage in question had -been sold 
and transferred, without recourse, to the insurance coin
pany nearly five years prior to the date of this communi
cation, why did he notify the maker that each of these 
payments therein mentioned are due and payable to the 
loan company, and should be sent to it and to no one 
else? Indeed, the evidence shows conclusively that, 
from the time of the first default in the interest, the loan 
company was the only one which took any interest in 
the condition of this loan, up to June, 1895, when it ap
pears the papers were sent by the insurance company 
to its attorney for foreclosure. If the loan company had 
parted with the title to the same, without having in
curred any liability as indorser, why should he be exer-
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cised as to the condition of the same? And, on the other 
hand, if the insurance company was a bona fide holder 
thereof, why should it sit supinely down for five wars 
after a default in interest occurred, and make absolutel V 
no effort to collect it, <.r even so mcli as to ascertain its 
condition? Surely, evidence of the character indicated 
amply justified the finding that the insurance comlpany 
was not the holder of the note for value before maturity.  
but that, as a matter of fact, it was being used as a cover 
behind which to collect this note and mortgage twice.  

It is further urged that the fact that Foss. at the tinie 
he foreclosed the mortgage, had neither it nor the note 
in his possession, and that neither of theni was surrenI
(lered to be cancelled, precludes the defendant from set
ting up the payment of the decree as a payument of the 
note. Doubtless it is a circumstance militating against 
the claim of defendant, but it is not conclusive. And we 
are persuaded the evidence justified the court in finding 
that Foss had authority to sue and collect this note and 
mortgage, whether the same was in his possession or not.  

The decree is accordingly 
AFFIRMED.  

I. J. DUNN v. DOUGLAS COUNTY.  

FILED JANUARY 23, 1901. No. 9,339.  

1. Witness Before Grand Jury: FEES. One subpoenaed to attend as 
a witness before a grand jury is not entitled to fees, merely 
because, in answer to the writ, he went to the court house or 
building in which the grand jury was sitting.  

2. Evidence: VERDIcT. Evidence examined, ana held to sustain the 
verdict.  

ERROR from the district court for Donglas county.  
Tried below before SLABAUGH, J. Affrmed.  

J. J. O'Connor and I. J. Duna, for plaintiff in error.  

Phil E. Winter, Howard H. Baldrige, George W. Shields 
and lner E. Thomas, contra.
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NORVAL, C. J.  

The amount in controversy is $4. I. J. Dunn presented 
to the county board of Douglas county his claim for $10 
as witness fees for attendance as a witness before the 
grand jury of said-county in February, 1895. The county 
board audited the claim and allowed him for three days' 
attendance as a witness at the statutory rate of $2 a 
day. Dunn appealed to the district court, where, on a 
trial to a jury, a verdict was returned in his favor for 
$6, upon which judgment has been rendered. The case 
is before us on petition in error.  

It is argued that the verdict and judgment are con
trary to the evidence. A careful perusal of the record 
convinces us that this contention is not well founded.  
Mr. Dunn was subpcenaed to appear before the grand 
jury as a witness. In response to the command of the 
writ he went to the court house on five different days, 
but did not every day go to the room or place where the 
grand jury was sitting, nor did he report his presence to 
the foreman of that body, to the bailiff or to the county 
attorney. On two days the latter officers desiring Mr.  
Dunn's presence before the grand jury sought, but were 
unable to find him. For those two days the trial jury 
were justified in not allowing him witness fees. One 
subpoenaed to attend as a witness before a grand jury 
does not perform his full duty by merely going to the 
court house, especially in a county like Douglas, where 
several divisions of the court are in session at the same 
time, but should go to the room or place where the grand 
jury is in session and report to the bailiff in charge, the 
foreman or the county attorney. It is disclosed that the 
business of the grand jury was delayed two days on ac
count of the absence of Mr. Dunn. The verdict is not only 
justified by the evidence, but would have sustained no 
other finding. For the same reason there was no re
versible error in the giving and refusing of instructions.  

AFFIRmmD.
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STATE OF NEBRASKA, APPELLEE, V. .BANK OF COMMERCE 

OF GRAND ISLAND ET AL., APPELLEES, IMPLEADED 

WITH HERSCHEL A. EDWARD ET AL., APPELLANTS.  

FILED JANUARY 23, 1901. No. 10,058.  

1. Preferred Creditor: MONEY DUE ON COLLECTION ACCOUNT. Money 
collected by a bank for another on notes or drafts and retained 
is held in trust for the owner, and does not become a part of 
the assets of the bank, and if the bank thereafter becomes 
insolvent, and a receiver is appointed, the one for whom the 

collection is made is a preferred creditor.  

2. Trust Funds: CONVERSION: PROCEEDS: RIGHTS OF BENEFICIARY: 

INNOCENT HOLDER. Where trust funds are wrongfully converted 
the beneficiary is entitled to the funds, or the proceeds thereof, 
so long as he can definitely trace them, until they reach the 
hands of an innocent holder.  

3. --- : - : MIXING: PAYMENT FROM COMMON FUND: PRESTMP
TION. Where trust money has been wrongfully commingled by 
a trustee with his own, and he makes payment from the com
mon fund, it will be presumed that he paid out his own, and 
not trust money.  

4. Beneficiary: EXTENT OF PREFERENCE. The claim of a beneficiary 

for trust money may be preferred to the extent of the cash 

found among the assets of an insolvent trustee at the time of 

his failure, where it is not affirmatively shown that the cash 
assets are not part of the trust fund. Rule applied.  

5. Appeal: ADMISSION OF TESTIMONY: REVIEW. In a cause brought 

to this court on appeal, the rulings of the trial court on the 
admission of testimony can not be reviewed.  

APPEAL from the district court for Hall county. Heard 
below before THOMPSON. J. AffireWd.  

Constantine J. SmUth, Attorney General. for the state.  

I. ,. ('lifford and Charlecs G. RyIan. for appellees.  

.Iamevs II. lIentosh,. John T. Webster,. 1. IT. Thonm pson 
and iW. H. Platt. contru.  

NORYAL. C. J.  

On January 9. 1 89( the Bank of Commerce of Gralnd 
Island was doing a banking business in the city named.
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On that day one Dell Thompson presented to the cashier 
of said bank a certain draft or check, in the sum of 
$2,000, and as a part of the transaction the cashier of 
the bank executed and delivered to him a paper, in words 
following: 

"GRAND ISLAND, NEB., January 9, 1896.  
"Received of Dell Thompson for collection sight draft 

on Piqua Natl Bank, Piqua, Ohio, drawn by Odd Fel
lows M. A. & A. Asso. in favor of Ida 31. Spencer, also 
policy No. 21622 of Odd Fellows M. A. & A. Asso., both 
of above amt. $2000.  

"0. J. SuiT, Cash." 
Thompson also testified that at the time he delivered 

the draft to the bank, through its cashier, he exhibited 
to the latter a power of attorney executed by Ida ]X.  
Spencer, empowering him, Thompson, to collect, receive 
and receipt for said draft. Said instrument further re
cited that said Thompson was given absolute authority 
in the premises, as fully as the maker could have, and 
further authorized him to pay out of the proceeds of the 
draft certain debts of herself and her late husband. He 
further testifies that he wished the cashier to pay him 
the amount of the draft in full, but that the cashier re
fused to do so, offering only to receive it as a collection, 
and the receipt quoted .was the result of this proposal.  
At the same time, Thompson, at the suggestion of the 
cashier, executed and presented a check, signed by him 
as "trustee," for the sum of $20, for which amount a 
draft was made out by the bank and by him sent to Mrs.  
Spencer, and by her used. Thompson testifies that 
Smith, the cashier of the bank, requested him to make 
this check as it was made, saying that lie would carry 
the check as "cash" until the proceeds of the draft ar
rived, when the amount so advanced by the bank could 
be deducted therefrom. On the same day an account 
was opened by the bank on its books, in the name of Dell 
Thompson, trustee, the account credited with the face of 
the draft, and the draft then becaime a cash asset of the
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bank and was entered upon the books as cash, and deb
ited with the $20 represented by the check of Thompson.  
Thompson denies that there was ever any agreement or 
understanding between him and the cashier, or other 
officer of the bank, that an account should be opened in 
his name as trustee. Smith is deceased, and the testi
mony of Thompson in that regard is uncontradicted by 
any direct evidence. Two other small checks, amount
ing to some $5, were afterwards drawn by Thompson, to 
cover the cost of collection of the draft and other ex

pense. This draft was by the bank forwarded to its reg
ular correspondent at Omaha, the Union National Bank 
of Omaha, and it received credit for the amount there 
on the books of the latter bank. Between this time and 
January 14th following the Union National Bank shipped 
to the Commercial Bank the sum of $2,000 in currency; 
but it is not disclosed by the record whether this sum 
was or was not the avails of this draft. Nothing further 
t han what has been recited has been disclosed as to the 
subsequent history of the draft, except that a few days 
after this it was returned by the Omaha bank, owing to 
a defective indorsement, which was, however, corrected, 
and the draft returned to the Omaha Bank, and with 
it a letter in which Smith states, among other things, 
"she [referring to Mrs. Spencer] is in very destitute cir
cumstances and Mr. Thompson being a friend of hers 
advanced her a little money for her immediate needs 
until this draft could be collected. * * * Would like 
credit for it if you can do so, as we have paid out part 
of the money." Mrs. Spencer died on January 12, and 
Thompson was appointed administrator of her estate.  
The bank failed on January 20, following, and a receiver 
was duly appointed. At the time of its failure, as dis
closed by the record, it had on hands in cash, new over
drafts, new bills receivable, and cash in other banks, 
something over $5,000, which were new assets received 
by it after the date it received said draft from Thompson.  
The latter, as such administrator, duly filed with the re-
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ceiver of the bank a claim for the amount of this draft, 
less the sums advanced on it by the bank, demanding 
that the same be by the receiver made a preferred claim, 
and the receiver refusing so to do, the former petitioned 
the court below to have it declared a preferred claim.  
His prayer was granted, and the receiver appeals to this 
court.  

It is a well recognized principle in this state that 
money collected by a bank for another on notes or drafts 
is held in trust for the owner who is a preferred creditor 
in case the bank goes into liquidation, and such money 
does not become a part of the assets 6f the bank or pass 
to the receiver of such bank. Anheuser-Busch Brewing 
Ass'n v. Morris, 36 Nebr., 31; Capital Nat. Bank v. Cold
water Nat. Bank, 49 Nebr., 786; State v. Midland State 
Bank, 52 Nebr., 1.  

It is urged that this case falls within the principles 
announced by this court in State v. Bank of Commerce, 
54 Nebr., 725, 728, and for that reason the judgment 
must be reversed. There the law was stated as follows: 
"But we think the correct doctrine, and the one sup
ported by the decided weight of authority, is that the 
beneficiary of a trust fund, solely because of the charac
ter of his claim, is not entitled to the payment of the same 
in full, to the exclusion of other creditors, out of the as
sets of the insolvent trustee's estate; that when trust 
funds are wrongfully converted, the beneficiary is en
titled to the funds themselves, or to the proceeds of the 
investment of them, so long as he can definitely trace 
them and before they reach the hands of an innocent 
holder; that when a trustee wrongfully commingles trust 
money with his own and makes payments from the com
mon fund, it will be presumed that he paid out his own 
money, and not the trust money; that it will be presumed 
the cash assets on hand when the trustee failed and the 
receiver took possession of his estate were part of the 
trust money; that when trust funds are wrongfully con
verted, and not only do not remain in the hands of, and
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are not found among the assets of, the wrong-doer, but 
are actually traced out of his hands and shown to have 
been dissipated, then the beneficiary of the trust fund 
is not entitled to have his claim allowed as a preferred 
one against the estate of the insolvent wrong-doer. If 
the trust property consisted of money, the claim of the 
beneficiary of the trust fund may be preferred to the 
claims of other creditors, to the extent of the cash found 
among the assets of the insolvent trustee at the time of 
his failure, unless it affirmatively appears that such cash 
assets were not part of the trust fund." And in that 
case the controverted claim was allowed as a preferred 
one only to the extent of the cash on hand. It is con
tended, however, that the power of attorney presented 
by Thompson to Smith at the time the draft was left 
with the bank is a general one, and not special, and 
under it he had the power to deposit the proceeds of this 
draft, if he thought proper, it following from the evidence 
that he did in fact deposit the draft, an account being 
open on the books of the bank on the strength thereof, 
thus making him a geneial and not a preferred creditor 
of the bank. To this we reply, the power is special and 
not general, but that the extent of the latter becomes 
unimportant, when the record discloses ample evidence 
on which to base the finding of the court that the draft 
was accepte d by the bank for collection, and not other
wise. It is contended that the avails of this draft were 
not traced into the assets of the bank, but that in fact 
the bank received credit for the amount thereof by the 
Omaha bank, which credit went to liquidate an indebted
ness of the Bank of Commerce to the Omaha bank. It 
is true that the evidence shows a credit by the Omaha 
bank, but it is also sliowii that the sum of $2,000 in cur
rency was sent the Bank of Coimmerce by the Omaha 
hank a very short time after the receipt of this draft, 
and there is no evidence to cstablish the fact that this 
currency was not the proceeds of the draft; and in the 
absence of evidence to the coitrary, the presniuption is 
that it is such proceeds, and by this evidence is upheld
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the finding of the court that the bank received the pro
ceeds of the draft.  

It is contended that, although it should be found that 
Thompson had no authority under his power from Mrs.  
Spencer to open a general account, as her agent, with 
the bank, yet she, by accepting the sums of money ad
vanced by the bank, and he by beginning this suit, rati
fied such acts. As before stated, there is ample evidence 
from which to support the finding of the court below 
that this draft was never received by the bank as a de
posit, but for collection only, and that the bank merely 
advanced the sums of money mentioned on the security 
of this draft; and that being the case, no question of 
ratification can arise.  

It is obvious that the lower court was right in its find
ings and judgment; that the evidence discloses a suffi
cient fund in the hands of the bank at the time of its 
failure to pay this draft, and that it will be presumed, 
in the absence of a showing to the contrary, that the pro
ceeds of this draft were a part of this fund, and that 
the judgment making this a preferred claim against said 
bank, to the extent of the cash on hand at the time of 
such failure, is right. The lien of such claim extends to 
the cash on hand at the time of such failure, including, 
however, the amount of deposit in other banks, and to 
no other assets of the bank. We make thisobservation 
for the reason that the judgment below may be con
strued to extend the lien of Thompson's claim to other 
assets of the bank than the cash items alluded to.  

This being a proceeding on appeal, and not in error, 
the objection that the lower court erred in admitting 
the evidence of Thompson as to what took place between 
him and Smith, the cashier of the bank, Smith being 
now deceased, can not be considered. However, the 
court has carefully examined the evidence, and is of the 
opinion that the judgment is based upon sufficient com
petent evidence, aside from that of Thompson, to sus
tain the judgment.  

ArymMED.
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CHAtES SHARP V. STATE OF NEBRASKA.  

FILED JANUARY 23, 1901. No. 11,259.  

1. Verification of Information: CLERK OF DISTRICT COURT. A clerk 
of the district court may properly take verifications of infor
mation in criminal cases.  

2. - : INFORMATION AND llLIEF. It is sufficient if an information 
is verified by the county attorney, on information and belief.  

3. Filing Information: LEAVE OF COURT. It is unnecessary to ob
tain leave of court before filing an information in a criminal 
case.  

4. Charge of Larceny: DrSCRIPTioN. An information charging lar
ceny sufficiently described the stolen property as "fifty-five 
coats, each coat of the value of five dollars, fifty-five vests, each 
vest of the value of three dollars, sixty pairs of trousers, each 
of the value of five dollars; four overcoats, each of the value 
of ten dollars." 

5. Charge of Burglary: RESULTANT LARCENY: MISTRIAL: BAR. The 

crime of burglary, and the lareeny resulting therefrom, are 
not so connected in law as to preclude a conviction for larceny, 

merely because the accused may have been prosecuted for the 

burglary resulting in a mistrial.  

6. Mistrial: BAR: QUiERE. Whether a mistrial resulting from the 
discharge of a jury because of the illness of one of its mem
bers constituted former jeopardy not decided.  

7. Proof: VARIANCE: SPECIAL OWNERSHIP: GENERAL OWNERSHIP.  

Proof of special ownership in property, the subject of larceny, 
will sustain a conviction of larceny under an information 
charging general ownership.  

S. Evidence: DE FACTO CORPORATION. Evidence examined, and held 

to establish the existence of a de facto corporation.  

9. Objections: ERROR. Other objections examined, and held not to 
constitute error.  

ERROR from the district court for Lancaster county.  
Tried below before FROST, J. Affirmed.  

C. L. Hoover and John 0. Yeiser, for plaintiff in error.  

Constantine J. Smyth, Attorney General, Willis D. Oldham,, 
Deputy, and Thomas C. Mwnger, contra.
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NORVAL, C. J.  

Charles Sharp was convicted in the district court of 
Lancaster county of the crime of larceny. Prior to his 
arrest he had been apprehended in Sarpy county on an 
information charging burglary by breaking into a cer
tain railway car with intent to steal personal property 
therein contained. For this latter offense he had been 
tried twice before his prosecution for the larceny. The 
first trial resulted in a mistrial; on the second the jury 
was discharged on account of the sickness of a member.  
Afterwards occurred his arrest in Lancaster county, he 
being charged with larceny of the goods contained in 
said car, such goods having by him been removed into 
Lancaster county. After his arrest for larceny a nolle 
prosequi was entered as to the charge of burglary by the 
county attorney of Sarpy county. The defendant was 
convicted of the crime of larceny in Lancaster county, 
and comes to this court from such judgment, on error.  
The numerous specifications of error will be considered 
in the order presented in his brief.  

The information on which the conviction was had was 
sworn to before the clerk of the district court. Counsel 
for the accused urged that this officer has no authority 
so to do, and that the court below erred in overruling a 
-motion to quash the information made on that ground.  
This court decided to the contrary in State v. Lauver, 
26 Nebr., 757. The clerk of the district court is a judicial 
officer, within the meaning of the sections of the Crim
inal Code under consideration. Section 36, chapter 19, 
Compiled Statutes, provides that all courts have power 
to administer oaths, either by any judge, justice or clerk 
thereof. The act of the clerk in administering the oath 
is, therefore, only that of a judicial officer. - The cases 
cited by counsel as upholding the rule that a clerk of 
the district court is not a judicial officer are those de
cided by this court wherein informations have been 
sworn to before notaries public-officers unknown to the 
common law-and such cases are not in point.
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The verification of the information, which was by the 
county attorney, was upon information and belief only.  
This is urged as error, a motion to quash for that reason 
having been overruled. We do not think there was any 
error in the ruling. The conclusion reached in Richards 
v. State, 22 Nebr., 145, is to the contrary. It is contended 
that this part of the decision is a, dictam. We can not 
agree with counsel, and are satisfied with the rule. It 
would be unreasonable to require prosecuting officers to 
verify such pleadings positively, as it is not to be pre
sumed that they have personal knowledge of the facts 
therein alleged. Except in extremely rare instances, a 
prosecuting officer acts solely upon evidence of third 
parties-at most he can have only an opinion, or belief, 
of the truth of the allegations. Such opinion or belief 
may have for its base the evidence of witnesses, yet it 
is an opinion or belief only. It was certainly not the in
tention of the legislature that he should verify informa
tions only in cases where he had personal knowledge of 
the facts alleged. His statement in an affidavit that the 
facts alleged are true, when such statement is based 
solely upon evidence derived from other sources than 
his personal knowledge, is as much an opinion, a belief, 
as would be his statement that he "believed" the allega
tions to be true. In either form it would be an opinion 
only, in ninety-nine cases out of a hundred, unless we 
infer that the legislature intended to restrict the power 
of the prosecuting officer to cases only where he had 

personal knowledge of the facts. The verification is suf
ticient in that form, if made by the prosecuting officer.  
lI'ashburn v. People, 10 Mich., 372; 1 Bishop, New Crim
inal Procedure, sec. 713, and cases cited.  

Erior is predicated upon the fact that the information 
was filed by the prosecuting attorney without his having 
first obtained leave of court so to do. No cases are cited 
upholding so seemingly absurd a rule. Neither is any 
reason advanced, except by way of a sort of analogy be
tween this and the presentation of an indictment by a
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grand jury. We fail to find any real analogy existing 
between the two means of charging crimes, which would 
lead us to believe that a rule of the kind contended for 
is necessary to protect individuals in the exercise of their 
personal rights. No such practice, to our knowledge, 
is or has ever been in operation in the state, and we 
see no reason why it should be.  

It is urged that the description of the property alleged 
to have been the subject of the larceny is not sufficient, 
and that the court erred in refusing to quash the informa
tion for that reason. The property was described in the 
information as "fifty-five coats, each coat of the value of 
five dollars; fifty-five vests, each vest of the value of 
three dollars; sixty pairs of trousers, each of the value 
of five dollars; four over coats, each of the value of ten 
dollars." The description of the property, as above 
quoted, is sufficient, as will appear from the case of 
Barnes v. State, 40 Nebr., 545, and the authorities therein 
cited.  

A plea in abatement was entered, setting up his arrest 
and trial upon the charge of burglary, as a bar to this 
action, which plea the court overruled, and error is predi
cated on such ruling. It is conceded that, under the 
rule of this court announced in Hlurflburt v. State, 52 Nebr., 
428, the district court for Lancaster county had jurisdic
tion to try him for larceny, the goods stolen in Sarpy 
county having been by him removed to Lancaster county, 
were it not that the district court for Sarpy county had 
already taken jurisdiction of the charge of burglary, 
which act it is claimed deprived the district court for 
Lancaster county of juri'diction. In other words, it is 
claimed that the two acts of burglary and larceny are 
so connected in law as to constitute one transaction, and 
that the court first exercising jurisdiction over the one 
charge will deprive any other court of jurisdiction over 
the other, because of the statement of the rule in the 
Hurlburt Case, supra; that when property is stolen in one 
county, and it is afterwards found in possession of the
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thief in another county, he may be prosecuted and con
victed in either county, but not in both. With the con
tention of counsel we can not agree, either regarding the 
weight of authority, or from the standpoint of logic.  
The overwhelming weight of authority is to the contrary.  
State v. Ingalls, 68 N. W. Rep. [Ia.], 445; Josslyn v. Com
monwealth, 6 Met. [Mass.], 236; State v. Warner, 14 Ind., 
572; Wilson v. State, 24 Conn., 56; Howard v. State, 8 Tex.  
App., 447; People v. Parrow, 80 Mich., 567; State v. Kelsoe, 
76 Mo., 505.  

Sound reason also upholds the proposition that the 
burglary and the larceny are not so connected as to make 
them one transaction. The mere fact that they are coim
mitted at nearly the same time does not necessarily so 
connect them. A burglary may exist without any lar
ceny- having been committed. So may a larceny have 
existed without a burglary having been committed. It 
is never necessary to prove a burglary in order to estab
lish the guilt of one accused of the crime of larceny.  
Nor is there any necessity to ever prove a larceny, for 
any other purpose than to show intent, in cases of burg
lary. There is a manifest fallacy in arguing that mere 
propinquity of time constitutes a necessary connection 
between the two acts, so much so as to make them one 
transaction, in law. On the contrary, they are distinct 
and separate crimes, neither of which is necessary to 
the other, so far as their essential criminal features are 
concerned. The fact that the district court of Sarpy 
county had taken jurisdiction of the burglary therefore 
in no manner deprived the district court of Lancaster 
county of jurisdiction over the crime of larceny.  

The defendant alleged as a bar to this action his trial 
in Sarpy county on the charge of burglary. Our view 
of the matter of the connection of the two crimes, as al
ready set forth in the last preceding paragraph, renders 
it unnecessary to comment further on this point. It is 
not well taken, whether there was or was not a former 
jeopardy.
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In the information the goods stolen were alleged gen
erally to have been the property of the railway company, 
and the evidence established a special ownership only
that of a common carrier. While it is admitted that a 
special ownership is sufficient to sustain a conviction 
of larceny, it is urged that such special ownership must 
be alleged, otherwise the variance is fatal. No valid rea
son lies at the bottom of this contention. Counsel seem 
to rest their argument upon decisions of this court in re
plevin cases, where it is held that if a special property 
is relied upon it must be so stated in the affidavit. But 
this is specifically required by statute in such cases.  
Code Civil Procedure, sec. 182. We are aware of no such 
restrictions in cases like the one at bar, or of decisions 
holding such allegations to be necessary, in the absence 
of a specific statutory requirement.  

The railway company alleged to be the owner of the 
property stolen was averred to be a corporation, and it 
is contended that such corporate existence was not 
proven. An examination of the record convinces us that 
sufficient evidence was adduced to establish a de facto 
corporation, within the rule announced in Braithwaite v.  
State, 28 Nebr., 832.  

A witness for the state was asked, on cross-examina
tion, if he had been convicted of a felony, to which he 
returned an affirmative answer. The defense then asked 
him of what particular charge of felony he had been con
victed. To this objection was made by the state, and 
was sustained. This ruling is urged as error. As coun
sel for defendant adduce no reason or authority to sus
tain the contention, and as we can imagine no reason, 
or believe that the ruling could have been prejudicial, 
we must conclude that the objection is frivolous.  
Numerous objections to admission of evidence are made, 
all of which, on examination we pronounce without 
merit.  

Certain misconduct on the part of the prosecuting of
ficer during the trial is alleged. Without going into par-
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ticulars, it is sufficient to state the matters set out have 
been decided to the contrary in numerous well considered 
cases by this court, and there exists no reason to depart 
from them.  

Other objections are raised, all of which have been 
carefully considered, but none of them are of sufficient 
importance to merit the attention of the court, further 
than the observation that they are not well taken.  

The defendant had a fair trial, his conviction was an 
act of justice; there are no errors in the record, and the 
judgment of the lower court is 

AFFIRMED.  

WILLTAM A. STEWART V. EDWIN BOLE.  

FILED JANUARY 23, 1901. No. 11,636.  

1. Pleading: DEMURRER: MOTION. The indefiniteness of a pleading 
is no ground for demurrer, but the point should be raised by 
motion to nulke more definite and certain.  

2. Official Misconduct: AnsTRACTIoN or BALLOTS. It is Official mis
conduct for a county clerk to permit to be abstracted from his 
office ballots committed to his official care which were cast 
at the last preceding election.  

3. - : DEFENSE: EVIDENTIAL VALUE OF BALLOTS. He can not 
urge as a defense to a proceeding to remove him from office 
that the ballots so abstracted possessed no evidential value.  

ERROR from the district court for Hitchcock county.  
Tried below before NORRIS, J. Affirmed.  

W. R. Starr and John T. McClure, for plaintiff in error.  

Webster S. Morlan, contra.  

NORVAL, C. J.  

This was a proceeding instituted before the county 
board of Hitchcock county, by an elector of that county, 
to remove from the office of county clerk one W. A. Stew
art, under the provisions of article 2, chapter 18, Com

17
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piled Statutes, to which office he had been duly elected.  
The complaint filed contained two charges, one accusing 
him of having permitted one John W. Cole to take cer
tain ballots of Hitchcock county, cast at the last general 
election, from the office of said clerk and mutilate them, 
to prevent them from being used as evidence in a certain 
quo warranto proceeding then pending in the district 
court of said county, the other making the same charge, 
except that he is accused of aiding and assisting said Cole 
and one Browfi in so taking said ballots. On a hearing 
Stewart was adjudged guilty of a willful neglect of d.uty 
and removed from office, and he brings the record here 
on error from the district court of said county, that court 
having affirmed the findings of said board.  

But two errors on the part of the lower court are al
leged, one going to the sufficiency of the pleading, the 
other to the weight and sufficiency of the evidence. We 
will examine the objection to the pleading first. As the 
same objection applies to both charges, it is unnecessary 
to copy both, and we will therefore content ourselves with 
setting out the first, which, omitting the matters of in
ducement, follows: 

"Said accused as such county clerk has been guilty of 
willful neglect of duty.  

"Specification 1. On the 31st day of January, 1900, 
there was and ever since has been, and now is, pending 
in the district court of said county. a certain action 
wherein one Henry Lehman is relator and the said ac
cused is respondent; said action being a quo warranto 
proceedings instituted by the said Henry Lehman for the 
purpose of ousting said accused from his said office as 
county clerk of said county, and in said action the bal

lots, poll-bboks, and returns from the various election 

precincts of said county, used and voted at the general 
election held on the 7th day of November. 1899, were 
material and necessary evidence for the said relator to 
maintain his said cause of action and said accused at 
the time of entering upon the duties of his said office,
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to-wit: on the 4th day of January, 1900, received from his 
predecessor in office and had in his custody as said county 
clerk the ballots and poll-books used and voted at said 
general election, and as such officer it was his duty to 
safely keep and preserve said poll-books and ballots for 
a period of twelve months from the time of said election.  
At the time said accused received said ballots and poll
books on said 4th day of January, 1900, said ballots and 
poll books were in packages securely bound and sealed 
and delivered into the care and custody of said accused 
on said 4th day of January, 1900, in the office of the 
county clerk of said county and said accused well know
ing the premises, knowingly, wilfully and unlawfully, 
for the purpose of destroying said evidence permitted one 
John W. Cole, the attorney for said accused in said quo 
warranto proceedings, to take from and away from the 
office of the county clerk of said county, said ballots and 
retained away from said office in the sole custody of him 
the said John W. Cole for the space of two days, during 
which time the said John W. Cole, with the knowledge 
and consent of said accused, broke the seals of the pack
ages containing said ballots and opened and examined 
said ballots and otherwise mutilated and destroyed said 
ballots and then deposited the same by the side of a 
public highway in the open prairies of said county at a 
great distance from the office of the county clerk of said 
county, to-wit: about six miles, and there left said bal
lots without the same being in the custody or charge of 
any one, or all of which was done with the knowledge 
and consent of said accused and for the purpose of muti
lating and destroying said ballots and preventing them 
from being used as evidence in the quo warranto pro
ceedings herein before mentioned." 

It is contended the complaint is insufficient, in that 
it did not charge that Stewart permitted this act. of 
taking the ballots from his office to be done upon some 
certain day between the time he was inducted into office 
and the day the complaint was filed. It is doubtless true
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that the complaint did not designate the day the act 
coiplained of was committed. But, in the absence of 
a iotion to make more definite, it was sufficient, particu
larly as the evidence fixes the time on a day subsequent 
to his having been inducted into office. It is not claimed 
that the indefiniteness complaine(d of in anywise misled 
Stewart in his defense; hence there was no prejudicial 
error in overruling the demurrer to the complaint, or in 
overruling objections to the introduction of evidence upon 
the trial. Moreover, the complaint discloses that the 
abstracted ballots first cane into Stewart's hands on 
January 4, 1900, therefore the act charged must have 
been committed after that date and between the time he 
took the office and the filing of the comtplaint, which was 
sufficient.  

The second assignment of error urged in the brief is 
that the district court erred in affirming the findings and 

judgment of the county board, for the reason that they 
are not supported by sufficient proof. The evidence is 
too long to quote, but in our opinion it was ample upon 

which to base the fludings of the county board. Part of 

the evidence is substantially this: -Cole was employed as 

the attorney for respondent in the quo warranto proceed

ings mentioned in the complaint. On the 31st day of 

January, 1900, Stewart purposely left his office open and 

went across and down the street, thus affording Cole an 

opportunity to enter the office; and it appears that the 

latter did so during said clerk's absence, taking with 

him an empty grip, or "telescope"; that at the time he 

entered said office the ballots were in a box in the vault 

of said office and accessible to him; that soon after Cole 

left said office the ballots were missed, and an exanmina

tion disclosed the fact that they had been taken from 

sald office; that the next day an - officer, in whose 

hands had been placed a . warrant for the arrest 
of Cole on the charge of stealing the ballots, met 

him, after dark, on a road several miles from the 
county seat; that upon being asked to stop, he failed
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to do so, but urged his horses forward, and was not ap
prehended until at the end of a hard chase of a half mile 
or more. That after he was arrested and brought to the 
county seat, a search of the route over which the chase 
extended, disclosed the missing ballots, in a gunny sack, 
lying near the road over which his team had run. This 
evidence, and much more, not abstracted, connected Cole 
Avith the ballots and also was sufficient to show that 
Stewart, the interested party in the quo warranto pro
ceeding, gave Cole opportunities for the theft of the bal
lots. There was also further evidence that immediately 
after the arrest of Cole he and Stewart, with others, 
met in consultation, during which Cole assured them 
that they were in no danger of conviction, because "they 
had no evidence; that the loopholes were too big, too 
wide and too many," and that all that was necessary for 
them to do was for certain factions to stand together 
and try to throw suspicion as to the missing ballots upon 
a certain other faction in the county, by making it ap
pear that the latter faction had taken the ballots, and 
that they would come out safely. Certainly, such evi
dence, if believed by the county board, was amply siith
cient to sustain its finding that this clerk had been guilty 
of willful neglect of his duty in failing to keep in his 
custody said ballots.  

It is, however, contended that, as it was shown by 
the evidence that the plaintiff in the quo warranto pro
ceedings, Lehman, had, on a night prior to the time the 
ballots were sealed and placed in the custody of Stewart, 
slept in the same office where the vault containing them 
was located, the ballots being unsealed; that this ren
dered them incompetent as evidence in the quo warranto 
proceedings; and it would therefore be no dereliction of 
duty to permit or connive with Cole in abstracting them 
from the vault, they being only so much "waste paper." 
A sufficient answer to that objection is that the evidence 
on the question of whether the vault was accessible to 
Lehianis conflicting, there being evidence to the effect
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that the vault was locked, and that he had no key that 
would unlock it; hence the mere fact that he slept in this 
office, with the vault containing the ballots locked, would 
not render them incompetent. Furthermore, the act of 
the attorney of accused in abstracting these ballots from 
the vault and keeping them at a distance from the county 
seat for two days, ending in an effort to get them out of 
sight when caught with them in his possession, would 
indicate that up to that time the ballots were considered 
of value somewhat above that of "waste paper," at least.  
Moreover, whether the ballots were competent evidence 
or not is wholly unimportant. They were committed to 
Stewart's official care and keeping, and he had no legal 
or moral right to permit them to be abstracted, no matter 
what might have been their value as evidence. The argu
ment advanced by Stewart in justification of his con
duct, carried to its legitimate extent, would sustain him 
in destroying any record in the.county clerk's office that 
was of no evidential value. To him the law had not 
committed the power of determining the evidential value 
of records in the county clerk's office.  

The district court was entirely right in sustaining the 
finding of the county board, and the judgment of the 
court below is 

AFFIRMED.  

HOME FIRE INSURANCE COMPANY OF O-MAIA V. MICHAEL 
S. COLLINS.  

FILED JANUARY 23, 1901. No. 9,357.  

1. Contract of Insurance: CONDITION: VIOLATION BY CHANGE OF 
TITLE: NUDUM PACTUM. A condition in a contract of insurance 
forbidding a "change of the title, interest or possession of the 
assured," is violated by a conveyance of the insured property, 
even though there be no consideration for the transfer.  

2. Incumbrance: ASSUMPTION: VALUABLE CONSIDERATION. The as
sumption by the grantee of an incumbrance upon property 
conveyed to him, is a valuable consideration for the convey
ance.
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3. Delivery of Instrument: QUESTION OF FACT: INTENTION OF 
PARTIES. The delivery of an instrument is a question of fact 
to be determined by ascertaining the intention of the parties 
thereto.  

4, Deed: TRANSFER OF TITLE: DELIVERY. Whenever it is intended 
that a deed shall, by virtue of what is said and done, operate 
to transfer the title, then, in contemplation of law, it has been 
delivered.  

5. Recording of Deed: DELIVERY: ACCEPTANCE. The recording of a 
deed by the grantor is evidence both of delivery and accept
ance, if the conveyance is beneficial to the grantee.  

6. Evidence. Evidence examined and found insufficient to support 
the verdict.  

ERRoR from the district court for Adams county.  
Tried below before BEALL, J. Reversed.  

Byron G. Burbank, for plaintiff in error.  

M. A. Hartigan, contra.  

SULLIVAN, J.  

Michael S. Collins sued the Home Fire Insurance Com
pany in the district court of Adams county on a contract 
of insurance and obtained a verdict and judgment against 
it. As a defense to the action it was in the answer al
leged that the insured property had been deeded by 
Collins to his wife without the knowledge or consent of 
the insurer and in violation of the terms of the policy.  
The clause forbidding alienation declares that "this en
tire policy shaIll be void if * * * the property be sold 
or transferred or incumbered, * * * or in case any 
change shall take place in the title, possession or interest 
of the assured in the above mentioned property, * * * 
or if the assured shall not be the sole and unconditional 
owner in fee of said property, * * * then, in each and 
every one of the above cases, this entire policy shall be 
null and void." The plaintiff denied that there had been 
any breach of the condition quoted, and the issue thus 
raised was resolved in his favor. The vital question in 
the case, and the only question that merits serious con-
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sideration, is the sufficiency of the evidence to warrant 
the conclusion reached by the jury. The essential facts 
are not disputed.  

On March 7, 1895, Collins and wife, in the office of 
their attorney, and after consultation with him, executed 
a warranty deed to John T. Powers, who, at the same 
time and as part of the same transaction, signed and 
acknowledged a like conveyance to Mrs. Collins. These 
conveyances were taken by Collins to the office of the 
register of deeds and were recorded. When recorded 
they were returned to Collins, who took them home and 
placed them among his papers. There has been no 
change in the possession of the insured property, which 
was a barn situated upon the family homestead. The 
cost of recording the instruments was paid by Collins.  
There was a valuable consideration expressed in each of 
the deeds, but none was in fact paid by Powers, who was 
merely used as a medium for the transmission of the 
title from Collins to his wife. The motive for making 
and recording the deeds was to put the property beyond 
the reach of Collins's creditors, or else to mislead them 
as to its ownership. Mrs. Collins was not a witness, and 
it does not appear whether the deeds were ever in her 
manual possession, or whether she actually paid her 
husband any consideration for the land. The first argu
ment of counsel for the plaintiff is that the deeds, being 
deeds of general warranty, are void for want of a valu
able consideration. One answer to this argument is that 
the transaction was in substance a conveyance from 
Collins to his wife, which, for aught that appears to the 
contrary, inay rest upon the consideration expressed in 
the deeds. Another answer is that Mrs. Collins assuned 
the payment of an incumbrance upon the land, which 
of itself would be a sufficient consideration. A third 
answer is that, even without a consideration, the legal 
title would pass to the grantee (Farmers & Merchants Ins.  
Co. v. Jensen, 56 Nebr., 284; M'Prea v. Purmort, 16 Wend.  
[N. Y.], 460; Morse v. Shattuck, 4 N. H., 229; Kendrick v.



VOL. 61] JANUARY TERM, 1901. 201
Home Fire Ins. Co. v. Collins.  

Mutual Benefit Life Ins. Co., 124 N. Car., 315; Beach v.  
Packard, 10 Vt., 96; Bever v. North, 107 Ind., 544; Jensen v.  
Crosby, 83 N. W. Rep. [Minn.], 43; Tiedeman, Real Prop
erty, 801); and, since the Ftatute of uses is not part of the 
law of this state (Farmers & Merchants Ins. Co. v. Jensen, 
58 Nebr., 522), such a transfer would work a change of 
title within the meaning of the clause against aliena
tion. Farmers & Merchants Ins. Co. v. Jensen, 56 Nebr., 
284.  

The next proposition contended for by plaintiff is that 
the deeds were not delivered. Delivery is a question of 
fact to be determined by ascertaining the intention of 
the parties. Whenever it is intended that a deed shall, 
by virtue of what is said or done, operate to transfer the 
title, then it is effective; in contemplation of law it has 
been delivered. The testimony of Collins and all the 
circumstances given in evidence indicate an intention to 
divest Collins of the legal title to the insured property 
and vest it in his wife. In our opinion there was nothing 
said or done satisfactorily evincing a contrary purpose.  
The deed from Powers was apparently executed on the 
theory that Collins had been divested of the legal title.  
The recording of the deeds was evidence both of a deliv
ery and acceptance. Bo'wnan v. Griffith, 35 Nebr., 361; 
.Issitt v. Dewey, 47 Nebr., 196. Powers testified: 

Q. So then the fact is simply this, and nothing more: 
That you were called into Mr. Hartigan';s private office 
and he stated to you that Mr. Collins and his wife had 
made a deed to you and asked you to make a deed from 
yourself to Mrs. Collins? A. Yes, sir.  

Q. And you did it? 
A. I did.  
Q. Now that is the fact, isn't it? 
A. Yes, sir.  
Q. Mrs. Collins was there? 
A. Yes, sir.  
Q. Mr. Collins was there? 
A. Yes.
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M. S. Collins testified that he made the deed to Pow
ers; that Powers transferred the title to Mrs. Collins, 
and that she had ever since held the paper title. Opposed 
to the evidence tending to show delivery are four cir
cumstances: (1) That Powers paid no consideration; (2) 
that Collins took the deeds to the office of the register of 
deeds and paid for recording them; (3) that the deeds 
were returned to him by the registrar and have since 
remained with his other papers; and (4) that there has 
been no change in the possession or control of the prop
erty. In view of the relationship of the parties and the 
motive for making the deeds, we are disposed to think 
that these circumstances were not of sufficient probative 
force to justify the jury in finding in favor of the plain
tiff. Had it appeared directly or by fair inference that 
the parties never intended that the deed should be ef
fective, their intention would prevail, and in that case 
the conclusion of the jury would be permitted to stand.  
Koppenann v. Koppclmann, 57 S. W8. Rep. [Tex.], 570.  

We reverse the judgment, not because the necessary 
effect of making and recording- the deeds was to change 
the title of the assured, but because the evidence in the 
record is insufficient to justify a finding that the title 
did not pass from Collins to his wife.  

REVERSED AND REMANDED.  

BANKERS LIFE ASSOCIATION OF DES MOINES V. BOARD 
OF COMMISSIONERS OF DOUGLAS COUNTY.  

FILED JANUARY 23, 1901. No. 9,360.  

1. Taxes: RECOVERY FROM COUNTY: COMPLIANCE WITH STATUTE. One 
who seeks to avail himself of the statutory right to recover 
from a county taxes not paid under compulsion, must show ia 
substantial compliance with the statute.  

2. Tax Receipt: SPECIFIC OBJECTION: CLAIM FILED WITH BOARD. In 
such case the party must state specifically to the tax collector 
the ground of his objection and have it noted in the tax re
ceipt which is to be attached to the claim filed with the county 
board.
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3. Petition: PRooF: SPECIFIC OBJECTION. In an action to recover 
taxes paid under protest, the claimant must allege in his peti
tion and prove at the trial that he made specific objection to 
the tax at the time he paid it.  

4. Bill of Exceptions: EVIDENCE. In the absence of a bill of excep
tions, duly allowed, this court can not consider the evidence 
adduced at the trial.  

ERROR from the district court for Douglas county.  
Tried below before SLABAUGH, J. Affirmed.  

0. B. Ayres, for plaintiff in error.  

H. L. Day, contra.  

SULLIVAN, J.  

This action, according to the averments of the peti
tion, was brought by the Bankers Life Association of 
Des Moines, Iowa, to recover the sum of $108.13, which 
it paid to the treasurer of Douglas county to prevent the 
enforcement of what is claimed to be a void tax. The 
cause was submitted upon an agreed statement of facts, 
from which the court found that the plaintiff had paid 
the money as alleged and was entitled to recover back 
the sum of $42.38, that amount having been "erroneously 
collected." From a judgment rendered in accordance 
with the findings the association prosecutes error.  

We are of opinion that the petition is defective in sub
stance; that it does not state a cause of action for any 
part of the money paid to the county treasurer, and that 
the county would be entitled to a reversal but for the 
fact that it has acquiesced in the decision. ' It is not 
alleged in the petition or claimed by counsel for the 
association that the ground of protest was stated to the 
treasurer at the time the tax was paid. Such a state
ment is required by the statute, and is an essential step 
in the proceeding to recover money paid in satisfaction 
of a void tax. City of Omaha v. Kountze, 25 Nebr., 60; 
Davis v. Otoc County, 55 Nebr., 677. Section 144 of the 
revenue law (Compiled Statutes, 1899, ch. 77) requires
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as a condition of relief that the claimant "shall file a 
statement in writing, duly verified, with the county 
board, setting forth the amount of tax paid under pro
test, the grounds of such protest, and shall attach thereto 
the receipt taken for said taxes." As was said in Davis 
v. Otoe Gounty, supra, the protest to the tax-gatherer is 
the basis of the claim for repayment; and in the state
ment filed with the county board, as well as in the peti
tion in the district court, if the case is appealed, the 
claimant can assign no "other, further, or different rea
sons than were sufficiently set forth in the document 
on which the action is predicated, the notice of protest." 
One who seeks to avail himself of the statutory right to 
recover from the county taxes not paid under compul
sion must show a substantial compliance with the stat
ute. If the ground of the objection is that the property 
upon which the taxes were levied was not liable to tax
ation, that fact must be stated to the collector and noted 
in the tax receipt which is to be attached to the claim 
filed with the county board. There being in the present 
case no averment in the petition, or proof at the trial, 
that the plaintiff made any specific objection to the tax, 
it was not, according to the decisions cited, entitled to 
any relief against the county.  

There is another reason why the judgment must be 
affirmed. The agreed statement of facts is not in the 
record, the judge who tried the cause having made no 
order allowing a bill of exceptions.  

AFFIRMED.
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WILLIAM H. STREETER, APPELLANT, V. JOHN STALNAKER, 
APPELLEE.  

FI rEn JANUARY 23, 1901. No. 9,370.  

1. Public Roads: UNITED STATES LAND: CONDEMNATTON. Under the 

provisions of section 2477, Revised Statutes of the United States, 
lands of the general government not reserved for public pur

poses may be taken and used for public roads.  

2. - : DDICATION: PHEsCRIPTIoN. Evidence of long continued 

use by the public tends to show the establishment of a road by 
dedication over the public domain. So also does the surveying, 

marking out, platting and improvement of a road by the pub

lic authorities.  

3. Evidence: JUDGMENT. Evidence examined, and found to support 

the judgment.  

APPEAL from the district court for Hamilton County.  
Tried below before SEDGWICK, J. Affirmed.  

Iainer & Sn ith, for appellant.  

J. M1. Day, Johin A. Wjhitmore, and John J. Roach, contra.  

SULLIVAN, J.  

The only controverted question in this case is whether 

there exists a highway across a quarter Section of land 

occupied and claimed by the plaintiff, William H.  

Streeter, by virtue of an entry made by him in 1894,under 

the timlber culture act. John Staluaker, who is the over

seer of road district No. 51, in Hamilton county, asserts 

the existence of a public way over the land, and asks 

that the plaintiff be enjoined from obstructing it. The 

court decided in faN;or of the defendant, and from a care

ful examination of the record we are well satisfied that 

the decision is warranted by the proof.  

In 1877 the county board of Hamilton county, in coin

pliance with a petition presented to it, appointed J. Rv.  

Thomas a special commissioner to inquire into the ex

pediency of establishing a road leading to the wagon
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bridge across the Platte river south of Central City. Mr.  
Thomas employed chainmen and an axeman and pro
ceeded to survey, plat and mark out a road over the land 
now in controversy. His report was filed with the county 
clerk and was accepted by the county board. After
wards, in the same year, culverts were built by the road 
overseer to make the road passable; and it has been 
traveled ever since to some extent by people going to 
Central City to trade or to Hoard's ranch with grain.  
"The road," in the language of one witness for the de
fendant, "has been traveled constantly, not all of the 
time by all of the people, but by a portion of the people 
all the time." It is doubtless true that the travel has 
diverged to some. extent from the line of the road as 
located by Thomas, but we think the evidence quite 
sufficient to justify the conclusion that the deviation was 
not substantial. In order to show that the road was 
established by user it was not necessary to prove an 
exact adherence to the line of the survey at all points.  
It was enough to show that there was no permanent or 
material deflection. City of Beatrice v. Black, 28 Nebr., 
263.  

It is said that the public could not acquire an easement 
by user in the land in question because it belonged to 
the general government, which is not affected by the 
statute of limitations. As we understand counsel for 
defendant, they do not claim that the public acquired 
any rights by adverse occupancy of the disputed strip.  
Their contention is that the road was established by 
dedication and acceptance; and this view of the matter 
we think is correct. In 1866 congress passed an act de
claring that "the right of way for .the construction of 
highways over public lands not reserved for public uses, 
is hereby granted." U. S. Revised Statutes, sec. 2477.  
By this act the government consented that any of its 
lands not reserved for a public purpose might be taken 
and used for public roads. The statute was a standing 
offer of a free right of way over the public domain, and
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as soon as it was accepted in an appropriate manner by 
the agents of the public, or the public itself, a highway 
was established. McRose v. Bottyer, 81 Cal., 122. What 
the Hamilton county authorities did was perhaps in
sufficient to show the establishment of a road under the 

general road law, but was enough, we think, to indicate 
an acceptance of the government's bounty, and that is 
all that was required to create an easement. Vance v.  
Burlington & M. R. R. Co., 12 Nebr., 285; St. Joseph & D.  
C. R. Co. v. Baldwin, 103 .T. S., 426; United States v. Brooks, 
10 How. [U. S], 442.  

In this case there. was not only evidence of user, gen
eral and long continued, but also proof that the public 
authorities has assumed control over the road and had 
worked and improved a portion of it. Both facts were 
competent evidence tendling.to show an acceptance of a 
dedication. Adams v. Iron Cliffs Co., 78 Mich., 271; Wit
ter v. Damitz, 81 Wis., 385; State v. Waterman, 79 Ia., 360, 
Waggeman v. Village of North Peoria, 160 Ill., 277.  

The judgment of the district court being supported by 
sufficient evidence is 

AFFIRMED.  

JOHN M. CARTER V. BENJAMIN A. GIBsoN.  

FILED JANUARY 23, 1901. No. 11,390.  

1. Cestui Que Trust: JUDGMENT AGAINST TRUSTEE: WAIVER. A 
cestut que trust by taking a judgment against his trustee for 

the price of trust property wrongfully sold, thereby ratifies 

the sale and waives his right to pursue the purchaser.  

2. Judgment: PLEADINGS: PROOF: PRESUMPTION. Nothing appear
ing to the contrary it will be presumed that the judgment ap
pealed from was within the pleadings and justified by proof.  

ERROn from the district court for Cass county. Tried 

below before RAMSEY, J. Affirmed.  

A. M. Russell, for plaintiff in error.

E. H. Wooley and J. C. McNerney, contra.

V'OL. 61] 207



Carter v. Gibson.  

SULLIVAN, J.  

This action, as appears from the opinions in 29 Nebr., 
324, and 47 Nebr., 655, was brought by John M. Carter 
against Benjamin A. Gibson to establish a trust in real 
estate and for an accounting. The case was referred to 
Mr. D. 0. Dwyer to make findings of fact, and upon his 
report a decree was rendered establishing plaintiff's title 
to a portion of the property described in the petition.  
The second paragraph of the decree is as follows: "The 
court finds upon the issues joined and the report of the 
referee that the defendant is indebted to plaintiff in the 
sum of $4,151.09, over and above every and all claims, 
demands, counter claims and set-off of the defendant 
Gibson due from the plaintiff to defendant Gibson. It 
is further considered by the court that the plaintiff re
cover from the defendant the sum of $4,151.09 and the 
further sum of $-, costs, being the costs accruing in 
said. case in favor of the plaintiff from the commence
ment of this suit, and all judgments heretofore rendered 
in this cause against the plaintiff and in favor of the 
defendant, trustee, are hereby set aside and held for 
naught." Later in the term the court, by consent of 
counsel for both parties, but without the knowledge or 
consent of the plaintiff, added to the decree the following 
provision: "The court further finds, adjudges and decrees 
that all of the persons who purchased property described 
in the referee's report as his exhibit 'A' are bona fide 
purchasers and obtained full and complete title to the 
premises purchased by them as against any and all 
claims of both the trustee, Benjamin A. Gibson, and the 
ccstui que trust, John M. Carter, and have full and com
plete title to the premises so purchased by any of such 
purchasers who made their purchase prior to the com
mencement of this action and that neither the said trus
tee nor the cestui que trust have any claim or demand 
against said purchasers, but their title to said premises 
is full and complete as against the said trustee and
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cestui que trust, free and clear of any claim or demands of 

either of them." The plaintiff afterwards moved to 

eliminate this provision, but the court denied the motion, 

and its ruling is assigned for error.  
The record contains neither the pleadings, the evidence 

given at the trial nor the findings of the referee. The 

decree, standing alone, is not very intelligible, but we are 

inclined to think that it transfers from Gibson to Carter 

the legal title to the trust property remaining unsold, 

and requires the former to pay the latter all moneys 
which lie received for lands sold in violation of the trust.  

If this construction is correct, the plaintiff has no just 

ground for complaint. By taking a judgment against 

the defendant for the price of the property wrongfully 

sold, he ratified the sales and thereby waived his right 

to pursue the purchaser. State v. Ba~nk of Connerce, 61 

Nebr., 22. Having lost his remedy against the defend

ant's grantees, the plaintiff is not prejudiced by a judg
ment quieting their titles. In an action to recover from 

a trustee the proceeds of a sale of real property there 

would seem to be no impropriety in quieting the vendee's 

title as against any adverse claim of the cestui ue trust.  

Such a judgment is really for the benefit of the vendor, 
who may be required by the covenants of his deed to 

defend the title which lie assumed to convey. Nothing 

appearing to the contrary, it will be presumed that the 

decree rendered in this case was within the pleadings and 

justified by the proof.  
The order overruling the motion to strike out the third 

paragraph of the decree is 
AFFIRMED.

i
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CICERO H. THOMPSON V. STATE OF NEBRASKA.  

FILED JANUAIY 23, 1901. No. 11,493.  

1. Instruction: DEFENSE OF DOMICILE. An instruction charging that: 
"An assault on the house can be lawfully resisted to the extent 
of killing the assailant or assailants only in case the assilt 
is made with the intent either of taking the life of the inmate 
or of doing him great bodily harm, and that such resistance 
was necessary to prevent such crime or in case the inimate 
acting honestly had reason to believe from the aets. facts 
and eiremstances and in fact did believe that it was necessary 
to preveit the cotumission of such crime," is erroneous.  

2. Defense of Domicile. A juan may defend his domicile, even to the 
extent of taking life, if it be actually or apparently necessary 
to do so in order to prevent the commission of a felony therein.  
Whether this is the precise limit of the domiciliary tight is not 
determined.  

3. Theory: EvIDENcE. The submission to the jury of a theory which 
has no basis in the evidence, is error.  

4. Extortion: UNNXTURAL SIN: THIEAT OF EXPOSRHE: ROBtERY.  
Evidence that money or goods were obtained fron a man by 
taxing hima with the practice of an abomiiable wickedness 
and threatening to expose him, may be snificient to establish 
the crime of robbery.  

5. Self-Defense: UrEAKING AND ENTRY: FELoNIOus ToNTENT. The oc
Cutphint of a dwelliig may INwfully kill, as a necessary measure 
of defense, a persofi who attempts to break and enter with 
the intention of extorting money by charging him with the 
commission of an infamous offense against nature and threat
ening to expose him to public reprobation and contempt.  

6. Instruction: Einon NoT CURED BY AOTItER STATING LAW COR
RECTLY. An instruction which misstates the law is not cured 
by giving another which states it correctly. The jury should 
not be required to choose between conflicting instructions.  

7. Plea in Abatement: PRELIMINARY ExAINATIOx. A plea in abate
ment, grounded on the facts that defendant had two pre
liminary examinations and that on the first lie was held for a 
lower grade of crime than upon the one which is the basis of 
the information filed against him, is denturrable.  

ERROR from the district court for Cherry county. Tried 
below before HARRINGTON., J. Rerersed.  

Frank H. Wolcott and Moses P. Kinkaid, for plaintiff in 
error: 

The witness Milliman swore that the witness and the
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deceased were entering the defendant's domicile with 
intent to extort money from the defendant by putting 
him in fear of the loss of his.reputation.  

"If any person shall forcibly, and by violence, or by 
putting in fear, take from the person of another any 
money or personal property, of any value whatever, with 
the intent to rob or steal, every person so offending shall 
be deemed guilty of robbery." Criminal Code, sec. 13.  

The foregoing statute is declaratory of the common 
law. Coke, 2 Institutes, 308; Bishop, Statutory Crimes, 
pp. 5-8, 82, 86, 88, 131-144.  

Robbery, by common law, is larceny from the person 
accompanied by violence or putting in fear. Anderson, 
Black, Bouvier, Dictionaries; Wharton, Lexicon; Russell, 
Crimes. But both these circumstances need not occur.  
Rawle, Bouvier's Law Dictionary, p. 935, art. Robbery; 
Williams v. State, 51 Nebr., 711.  

Blackmail is robbery under the statute. It is defined: 
"A certain rate of money, corn, cattle, or other thing, 
anciently paid, in the north of England and south of 
Scotland, to certain men, who were allied to robbers, to 
be by them protected, from pillage." Webster, Diction
ary. In the United States: "Extortion of money from a 
person by threats of accusation or exposure." Bartlett, 
Synonyms.  

The deceased, Arthur London, was breaking a mansion 
house in the night season to extort money by threat of 
accusation and exposure. The defendant slew him to 
defend himself from a felony. The act was justifiable 
homicide.  

Constantine J. Smyth, Attorney General, and lVillis D.  
Oldhan, Deputy, contra.  

SULLIVAN, J.  

In the district court for Cherry county Cicero H. Thomp
son was found guilty of murder in the second degree and 
sentenced to imprisonment in the penitentiary for fifteen
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years. The conviction apparently was the result of erro
neous rulings, and must, therefore, be set aside. We can 
not consider in detail all the specifications of error dis
cussed by counsel. They are altogether too numerous 
to be given separate treatment. For the most part they 
depend upon a few principles which, if recognized and 
properly applied, will prevent on another trial a repeti
tion of the errors of which the defendant complains.  

On the night of the tragedy Thompson was alone in 
his cottage in the city of -Valentine. About 2 o'clock 
A. M., Arthur London, the deceased, with a companion 
named Milliman, rapped for admittance. Receiving no 
response from within they broke open the door and were 
about to enter, when they encountered the defendant, 
who commenced shooting at them. Five shots were 
fired. Milliman fell in the storm-shed and London lay 
mortally wounded just outside the threshold. Two 
theories of the case were submitted to the jury. The 
theory of the defense was that all the shots were fired 
by Thompson in the belief that his home was being 
broken and entered by robbers. The state's hypothesis 
was that the defendant recognized London when he first 
sought to gain admittance and knew that his purpose 
was to obtain money by threatening to publish a report 
to the effect that defendant was addicted to the practice 
of an abominable vice. It was also contended by the 
county attorney that the fatal shot was fired after Lon
don had retreated and while he lay helpless on the 
ground. There is no sufficient basis in the evidence for 
the theory that Thompson did the killing to protect him
self from blackmail. There is nothing in the record from 
which it may be inferred that he knew, or had reason to 
believe, that the deceased intended on the night in ques
tion, or at any other time, to extort money from him by 
any species of intimidation. If it be true that London 
and Thompson had been accustomed to wallow together 
in the ooze and slime of a detestable sensualism, it does 
not by any means follow, as a natural or probable con-
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clusion, that either would use his knowledge of the 
other's baseness as a means of obtaining money. The 
jury might, perhaps, have been justified in finding that 
the defendant recognized London before he shot him, but 
there was no sufficient evidence from which to conclude 
that the motive for the shooting was to prevent black
mail.  

Some of the instructions touching the right of the ac
cused to. defend his habitation are erroneous. In the 
seventeenth paragraph of the charge it is said: "An as
sault on the house can be lawfully resisted to the extent 
of killing the assailant or assailants only in case the 
assault is made with the intent either of taking the 
life of the inmate or of doing him great bodily harm, and 
that such resistance was necessary to prevent such crime 
or in case the inmate acting honestly had reason to be
lieve from the acts, facts and circumstances and in fact 
did believe that it was necessary to prevent the commis
sion of such crime." The same thought is expressed in 
the eighteenth paragraph. The doctrine of these instruc
tions is not, we believe, sustained by any adjudged case, 
although there are dicta in the opinions of courts and ex
pressions in the text-books on criminal law that seem to 
give countenance to it. The true rule undoubtedly is that 
a man may defend his domicile, even to the extent of 
taking life, if. it be actually or apparently necessary to 
do so in order to prevent the commission of any felony 
therein. Semaync's Case, 3 Coke, 91; Foster's Croton Cases, 
273; State v. Patterson, 45 Vt., 308, 12 Am. Rep., 200; 
Wright v. Commonwealth, 85 Ky., 123; State v. Taylor, 143 
Mo., 150. Whether this is the precise limit of the domi
ciliary right it is not here necessary to determine; but 
if it is the limit, then popular sentiment is not in accord 
with the law. .  

Another phase of the case seems to have been entirely 
overlooked at the trial. The right of the accused to re
sist an aggression having for its object the obtaining of 
money by threats of injury to his reputation was ignored.
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There is no good reason why the law should differentiate 
between a threat to inflict physical injury and a threat 
to cause mental suffering. One may diminish the value 
of existence quite as much as the other. Of this fact the 
criminal law has but a dim perception; it is seen, but not 
seen clearly. If the mental anguish is acute and in its 
very nature calculated to lower the tide of life, the law 
takes cognizance of it. It appears from the authorities, 
ancient and modern, that the extortion of money by 
threatening to smirch a fair reputation is so atrocious 
a wrong that it is generally regarded as robbery, espe
cially if the vice or crime imputed is an unnatural one.  
This being so it would seem that if London and Milliman 
came to the defendant's house with the intention, as 
claimed by the state, of obtaining money by taxing him 
with the commission of an infamous offense against 
nature and threatening to expose him to public reproba
tion and contempt, he might lawfully kill them as a 
necessary measure of defense, even though divining their 
purpose, or having actual notice of it. Under these cir
cumstances the breaking and entry would be felonious 
because done with intent to rob. Evidence that money 
or goods were obtained from a man by putting him in 
fear of an injury to his property or reputation may, it is 
said, be sufficient to establish the crime of robbery. 1 
Wharton, Criminal Law, sec. 852; Desty, American Crim
inal Law, sec. 142d; 3 Greenleaf, Evidence, sees. 233, 
234; Long v. State, 12 Ga., 293; Britt v. State, 7 Humph.  
[Tenn.], 45. "As to the fear of injury to the reputation," 
says Greenleaf (sec. 234), "it has been repeatedly held 
that to obtain money by threatening to accuse the party 
of an unnatural crime, whether the consequences appre
hended by the victim were a criminal prosecution, the 
loss of his place, or the loss of his character and position 
in society, is robbery." The instructions precluded the 
jury from considering this aspect of the case, and thereby 
deprived the defendant of a valuable right.  

The seventh paragraph of the court's charge is a de-
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fective definition of murder in the second degree. The 
attorney general does not defend the instruction, but 
contends that it furnishes no ground for reversal, because 
the elements of the crime were correctly stated in another 
instruction. This question is not a new one. It has been 
frequently decided by this court, and the rule is a just 
one and founded in good sense, that the jury should not 
be required to choose between conflicting instructions.  
First Nat. Bank v. Lowrey, 36 Nebr., 290; Carson v. Stevens, 
40 Nebr., 112; Richardson v. Halstead, 44 Nebr., 606; Barr 
v. State, 45 Nebr., 458; Metz v. State, 46 Nebr., 547.  

The demurrer to the plea in abatement was properly 
sustained. The fact that the defendant had two pre
liminary examinations, and that he was held only for 
manslaughter on the first, did not entitle him to im
munity from prosecution for murder. The decision of the 

county judge furnished the basis for prosecuting the 
prisoner for one crime; the decision of the justice of the 

peace gave the right to put him on trial for another crime.  
There has never been any doubt about the power of the 
grand jury to return two indictments against a party 

grounded on the same criminal act; and no reason is 
suggested why an examining magistrate may not exer
cise, under the new procedure, the jurisdiction which the 
grand jury exercised under the old. Bartlcy v. State, 53 
Nebr., 310; Roby v. State, 61 Nebr., 218.  

The judgment is reversed and the cause remanded.

REVERSED AND REMANDED.
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CLAUDE WATSON, APPELLANT, v. EDWARD B. COWLES, 
APPELLEE.  

FILED JANUARY 23, 1901. No. 11,551.  

1. Taxation: EXEMPTION: EDUCATIONAL USE. Property used exclu
sively for school purposes is exempt from taxation for general 
revenue.  

2. : : ONUS PnOBANDr. A person who claims that his 
property is not subject to taxation must show affirmatively the 
facts rendering it exempt.  

3. - : - : RESIDENCE: INCIDENTAL. If a building is used at 
the same time for school purposes and as a family residence 
by the person having charge of the school, it is not exempt 
from taxation for general* revenue, unless the residential use 
is incidental to the other and associated therewith in such wise 
as to be regarded as part of it.  

4. Finding: CoNFi'riNo EVIDENCE. ' A finding which has substantial 
support, although based upon conflicting evidence, will not be 
disturbed.  

APPEAL from the district court for Otoe county.  
Heard below before JESSEN, J. Reversed.  

John C. Watson and J. V. Morgan, for appellant.  

C. H. Denney and W. TV. Wilson, contra.  

SULLIVAN, J.  

The plaintiff, Claude Watson, is the owner of several 
lots in Nebraska City upon which is situate a. two-story 
brick building. The property was assessed for taxation 
and taxed under the general revenue law for the years 
1896, 1897 and 1898. The building, during those years, 
was leased and used for school purposes, the lessor re
ceiving an adequate rent therefor. The tax charged 
against the property became delinquent, and the defend
ant, Edward B. Cowles, acquired, by purchase at private 
tax sale, the interest of the public therein.  

The plaintiff contends that the lots were exempt from 
taxation during the years in question and asks for a de
cree dissipating the cloud created by the proceedings of
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the taxing authorities. The trial court made a general 
finding in favor of the defendant and dismissed the peti
tion. The judgment can not be entirely sustained. The 
property was used exclusively for school purposes during 
the year 1898, and was, therefore, not subject to taxa
tion for that year. Upon this point the case of Scott v.  
Society of Russian Israelites, 59 Nebr., 571, is decisive.  
Whether the building was used exclusively for educa
tional purposes during 1896 and 1897 is not clear from 
the evidence. The decision of the district court resolving 
the issues in favor of the defendant is to be construed 
as a finding that it was not so used. It is conceded that 
Prof. W. H. Barrett, the lessee of the building, was con
ducting therein, in 1896 and 1897, a commercial and pre
paratory school; but it is claimed that he occupied some 
of the rooms as a habitation for himself and family. The 
testimony tends to support this claim, and we are dis
posed to think that the trial court was justified in con
cluding that it was established. The burden of proof 
was on the plaintiff; he was required to show affirma
tively the facts that render his property exempt from 
taxation. The evidence warranted the court in finding 
that Professor Barrett occupied the building with his 
family, but it did not furnish any basis for an inference 
that such occupancy had any proper relation to the con
duct of the school. If he lived in the building as a matter 
of mere personal convenience or advantage, and not be
cause it was necessary in the discharge of his duties as 
an educator, or to promote the success of his school, then 
it is evident the property was not used exclusively for 
school purposes, and consequently was not exempt from 
taxation. Red v. JoMson, 53 Tex., 284; Willians College 
v. T'Villiamstoon, 167-Mass. 505. The taxes for 1896 and 
1897 are valid, but those for 1898 are void.  

The judgment is reversed and the cause remanded 
with direction to the district court to render a decree in 
conformity with the views herein expressed.

REVERSED AND REMANDED.
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SAMUEL D. ROBY V. STATE OF NE1x1RASKA.  

FILED JANUARY 23, 1901. No. 11,712.  

1. Former Information: PENDENCY: PLEA IN ABATEMENT. The pend
ency of a former information for the same offense in the same 
court, furnishes no sufficient ground for plea in abatement.  

2. Evidence: VERDICT. Evidence examined, and found insufficient 
to justify the verdict of the jury.  

ERROR from the district court for York county. Tried 
below before GooD, J. Reversed.  

George B. France, for plaintiff in error.  

Constantine J. Smyth, Attorney General, and Willis D.  
Oldham, Deputy, contra.  

SULLIVAN, J.  

Samuel D. Roby was tried and convicted in the dis
trict court for York county on an information charging 
him with having fraudulently and by misrepresentation 
obtained the signature of Peter Irrthuam to a promissory 
note for $250.  

The first point to which attention is directed by the 
petition in error a.nd brief of counsel is the decision of 
the trial court sustaining a demnurrer to a plea in abate
ment in which it is alleged that there was another 
information for the same offense pending against the de
fendant at the time the present prosecution was initi
ated. The ruling was correct. In Conunoniealth v. Drer, 
57 Mass., 279, it is said, in an opinion by Chief Justice 
Shaw, that where it is discovered that an indictment is 
defective, "the proper course is for the grand jury to 
return a new indictment, avoiding the defects in the 
first. And," he continues, "it is no good ground of abate
ment that the former has not been actually discontinued, 
when the latter is returned." This decision is cited with 

.approval in Hartley v. State, 53 Nebr., 310, 322, in which
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the conclusion of the court from a thorough examination 
of the adjudged cases is thus stated by NouvAL, J.: "The 
authorities are quite uniform in holding that the pend
ency of a former indictment for the same offense in the 
same court is no ground for abatement." 

The next contention to be noticed is that the evidence 
did not justify the jury in finding the defendant guilty.  
The testimony for the state is exceedingly weak and in
conclusive with respect to three elements of the offense; 
and upon one essential point it is so very unsatisfactory 
and improbable that we feel constrained to reverse the 
sentence and award a new trial. After a careful read
ing of the bill of exceptions we are thoroughly persuaded 
that the defendant was not convicted because he had 
committed the crime charged in the information, but be
cause he was guilty of a moral dereliction which resulted 
in a serious financial loss to the prosecuting witness, an 
old and ignorant man. The note in question was signed 
at the law office of Geo. B. France, Esq., in the city of 
York. About that there is no dispute. Irrthum testified 
that it was signed on December 16, 1899, while the de
fendant and four other witnesses testified that it was 
signed on November 20, 1899. These dates are impor
tant, for the reason that the representation which Irrthum 
says induced him to sign the note was made, if at all, 
on the road between York and Benedict not earlier than 
November 25, 1899. The alleged misrepresentation was 
a statement by Roby that he owned 160 acres of good 
land on Lincoln creek, in York county. It is not con
tended that this statement had any immediate relation 
to the signing of the note, but Irrthum claims that it 
made an impression on him; that he remembered it and 
was influenced by it when, some two or three weeks later, 
he was asked to become surety for the defendant. If 
the note was really signed on November 20, it is obvious 
of course that the alleged statement afterwards made by 
Roby on the road to Benedict did not produce the mis
chief attributed to it. All the witnesses agree that de-
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fendant was the owner of some land in Colorado. It was 
conveyed to him by Mrs. Bessie Cole on November 20, 
1899. The deed was executed at the residence of Col.  
J. W. Roby, in York; it was witnessed by Peter Irrthum 
and acknowledged before Geo. B. France as a notary 
public. This deed was delivered to Irrthum and was in 
his possession at the time of the trial. Hle says it was 
turned over to him for safe-keeping, while the defendant 
insists that it was given and received as an indemnity 
against possible loss resulting from his suretyship.  
France testified that he heard Irrthuni ask for the deed 
just after the note had been signed. He also testified 
that he took the note to the City National Bank in York 
on November 20 and there sold it to the president of the 
bank, Mr. H. M. Childs. This gentleman was called as 
a witness for the state and testified that lie bought the 
note of Mr. France on November 20. Arthur G. Wray, 
who was the stenographer in Mr. France's office, stated 
that the note was signed on November 20; and he forti
fled his statement with an entry made by him at the time 
in the office day book. The transaction evidenced by 
this entry grew out of the sale of the note and could not 
have preceded that event. Colonel Roby testified that on 
the day the deed was executed by Mrs. Cole to the de
fendant, and very shortly after its execution, Irrthum 
returned to his house and told him that he had signed 
the note at France's office. Against these five witnesses, 
three of whom were wholly disinterested, the state pro
duced no evidence worthy of any consideration, except 
that of the prosecuting witness. He was seventy-eight 
years old and had no memorandum with which to re
fresh his recollection. He may have intended to tell the 
truth, but to us his testimony is, under all the circum
stances, utterly incredible. Mrs. Irrthum was a witness 
for the state, but her testimony on direct examination, 
which was not of much importance, was squairely con
tradicted by what she said on the cross-examination. In 
our opinion, the evidence did not warrant the jury in
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reaching the conclusion that the defendant committed 
the crime charged against him, and the judgment is, 
therefore, reversed.  

REVERSED AND REMANDED.  

BRIGHT B. OGG ET AL. V. IJARTWIG C. SorULTZ.  

FILED JANUARY 23, 1901. No. 9,298.  

1. Fraudulent Transfer: EVIDENCE. Evidence examined, and held to 
establish vendor's disposition of his stock of merchandise to 

be with intent to hinder, delay and defraud his creditors, and 

that knowledge of such fraudulent intent was imputed to the 

vendee.  

2. --- : VoID SALE. The conveyance by a failing debtor of prac

tically all his property, not exempt, to one of his creditors in 
satisfaction of his debt, the difference between the amount of 
the debt and the agreed value of the property being evidenced 
by the note of the vendee in favor of the vendor, with knowl

edge on the part of the vendee that the sale will result in 

hindering, delaying and defrauding the other creditors of the 
vendor in the collection of their debts, is void as to such other 

creditors. Siwit: r. Bruce, 16 Nebr., 463, and Henney Buy!y Co. v.  
Ashenfelter, 60 Nebr., 1, Tfollowed.  

ERROR from the district court for Fillmore county.  
Tried below before HASTINGS, J. Reversed.  

John Barsby and Lodotrick F. Crofoot, for plaintiffs in 
error.  

Charles IT. Sloan and James W. Christic, contra.  

HOLCOus, J.  

One Henry Mobr conducted a small jewelry store in 
Exeter, Nebraska, his stock of goods aggregating in value 
$800 or. $900. At about the time of the transaction out 
of which the stilt grew he was owing on his stock of 
goods for merchandise some $600 or $700. Mohr was 

possessed of no other property save his exempt home

stead. From the evidence it is made to appear that
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Mohr is a nephew of the defendant in error, Hartwig C.  
Schultz, who reared him from childhood aliost as a 
member of his family. The uncle had advanced to his 
nephew various sums of money, aggregating $ 100; these 
advances covering a period from 1884, when lie let him 
have $50 to come from his home in Germany to this 
country, to 1891, when $100 was advanced to him to take 
up a note on which the uncle was liable as surety. In 
1884 $150 was given or loaned to buy jeweler's tools, 
and in 1888 $100 was advanced, which was invested in 
a homestead residence property in the village in which 

he was doing business. In November, 1895, Mohr, be
coming somewhat uneasy regarding his commercial in

debtedness, had, as alleged, a settlement with his uncle 
and gave, as lie claims, a note for $600, the same being 
for the $400, which he had received as before mentioned, 
and $200, as interest on the several advancements; and 

it was then agreed that if Mohr was pressed for pay
ment on sums lie owed for goods purchased, he was to 

first prefer and secure the indebtedness as aforesaid to 

his uncle. In the latter part of January, 1896, the plain

tiff in (rror, who is a creditor of Alohr in the sum of 

about $500, undertook to secure payment or security for 

the same, which, after sonei neg otiations, resulted in 
Mohr giving to his uncle a bill of sale for his entire stock 

of goods, receiving in consideration therefor the note 

theretofore given to his uncle, of which mention has been 

made, and a note executed by his uncle in his favor for 
$200. The goods were valued at $800. No change of 

possession was had, save a nominal one, Mohr continu
ing, as he claims, as the agent of his uncle, who, by the 

transaction narrated, claimed to be the owner of the 
property. Proceedings in attachment were instit-Uted 
and the property attached as belonging to Mohr. A suit 
for conversion was thereupon commenced by Sclhultz, re
sulting in a judgment in his favor, from which, by pro

ceeding in error, the case is here for further considera
tion.
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At the time of the alleged sale to his uncle, no invoice 
was taken, the goods 0eing sold as stated as of the value 
of $800, the consideration being the surrender of the note 
ogiven by M ohr for (600, and the remainder of the pur
chase price, $200, being evidenced by a note in Mohr's 
favor executed by his uncle for that amount. It also ap
pears that about $100 worth of goods were taken by 
Mohr at the time, and some secret disposition made 
thereof, the exact nature of which is unknown. At the 
time of the execution of the $600 note it appears that 
some arrangements were made with an attorney residing 
in Exeter, whereby he was to look after the interests of 
Schultz, and secure the payment of the note whenever it 
seemed necessary to do so in order to secure or obtain 
payment in preference to other demands. At the time 
of the alleged sale Mohr represented both himself and his 
uncle, with the assistance of the attorney, who acted for 
both of them. It is quite evident, as we view the record, 
and relying on the eviduice of the plaintiff alone, that the 
object of I30hr was not only to give his uncle a prefer
ence and satisfy his claim, but also to hinder and delay, 
if not actually defraud, his other creditors. His secre
tion of a part of the stock, and attempted disposition of 
all that remained, can justify no other inference than that 
he had determined to place his property beyond the reach 
of his commercial creditors. Had the uncle been satis
fied with the payment or security of his indebtedness, 
which for the purposes of this case we may concede to be 
a liona fide and just one, it is not to be doubted that he 
would be protected, and the transfer could not be avoided 
on that account. But when he puts himself in the atti
tude of a general volunteer purchaser of all the stock of 
the debtor, which was appreciably greater in value than 
the debt which lie held, executing his note for $200 to 
cover the excess, his action must then be gauged by the 
general rule applicable to sales and transfers of property 
with intent to hinder, delay and defraud creditors; and 
if the purchaser had knowledge of such fraudulent in-
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tent, or such facts as .would put a reasonably prudent 
man on inquiry, such sale is, under well settled principles 
and repeated decisions of this court, fraudulent and void 
as to the creditors of such debtor. In this case the pur
chaser not only had knowledge of facts and circum
stances which would put a reasonably prudent man upon 
his inquiry, but actually participated in the fraudulent 
intent of the seller, by reason of the fact that the seller 
and his agent acted for him and on his behalf, and with 
full knowledge of all the circumstances attending the 
fraudulent transfer. The case, we think, comes squarely 
within the rule announced in Henney Bulgy Co. v. Ashen
felter, 60 Nebr., 1., and Switz v. Bruce, 16 Nebr., 463, and, 
without further elaboration, we must hold that the find
ings and judgment are not supported by sufficient evi
dence, and are contrary to the.evidence in the case, and 
opposed to the law as announced in the cases cited.  

The judgment must be reversed and the cause re
manded for further proceedings.  

REVERSED AND REMANDED.  

R. E. KuHN v. AKE NELSON.  

FILED JANUARY 23, 1901. No. 9,337.  

1. Written Instructions: WAIVER. At the conchusion of the taking 
of testimony in an action involving a small- amount, it was 

stipulated by the parties that the court may instruct the jury 
orally in the case, such instructions to be of the same force 

and effect as thcugh they were written out and read by the 
court to the jury in the usual manner. No objection was made 

or exception or other action taken because the oral instrue

tions were not reduced to writing, filed with the clerk, and 
given to the jury. Held, That the stipulation waiving the giv
ing of the instructions in the usual manner and agreeiug to 

their being given orally also waived any right of the complain
ing party to have them reduced to writing, filed with the clerk 
and given to the jury during its deliberation upon the case.  

2. Evidence: VERDICT. Evidence being conflicting, lbe verdict will 

not be disturbed when, supported by sufficient competent evi
dence.
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ERROR from the district court for Dakota county.  
Tried below before EVANS, J. Affirmed.  

Jay & Welty, for plaintiff in error.  

William P. Warner and W. A. Martin, contra.  

HOLCOMB, J.  

The judgment of the trial court should be affirmed.  
The assignment of error argued and relied on is as fol
lows: 

"The court erred in instructing the jury orally and not 
reducing his instructions to writing and filing the same 
with the clerk, and permitting the jury to take the writ
ten instructions to the jury room, when they retired to 
deliberate." 

At the conclusion of the introduction of evidence on 
the trial of the case the parties filed the following stipu
lation: "It is hereby stipulated and agreed by and be
tween the parties to this action, and with their consent, 
that the court may instruct the jury orally in this case, 
and such instructions to be of the same force and effect 
as though they were written out and read by the court 
to the jury in the usual manner." No objection was made 
or exception or other action taken because the oral in
structions were not reduced to writing, filed with the 
clerk and given to the jury. The case was unimportant 
and involved only a small amount. Under the circum
stances, and in view of the stipulation, we regard it as 
entirely clear that the waiver of the giving of the in
structions in the usual manner was intended to, and did, 
operate as a waiver of any right the complaining party 
had to have them reduced to writing, and taken by the 
jury during its deliberation of the case.  

The evidence is conflicting, and the verdict is supported 
by sufficient competent evidence.  

AFFIRMED.

19
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GLOBE LOAN & TRUST COMPANY, APPELLEE, V. JAMES W.  
ELLER, APPELLANT.  

FILED JANUARY 23, 1901. No. 9,362.  

1. Foreclosure: PARTIES: JUNIOR AND SENIOR LIENS: APPRAISEMENT.  

A junior mortgagee in foreclosure proceedings, in which the 
senior mortgagee was not made a party, obtained a decree of 
foreclosure, directing the sale of the mortgaged property, sub
ject to the senior mortgage of five thousand dollars. Certifi
cates of liens and incumbrances provided for by sections 491b 
and 4910 of the Code were waived, the property appraised and 
the interest of the mortgagor fixed at the gross appraised 
value, less the amount of the prior mortgage, to which the sale 
was made subject. Held, that the interest of the mortgagor 
and owner in the premises was properly appraised, and that 
the sale made thereunder was regular and in conformity with 
the decree.  

2. Evidence: APPRAISEMENT. Held, also, that the evidence failed to 
show that the property was appraised so grossly low as to be 
constructively fraudulent.  

APPEAL from the district court for Douglas county.  
Heard below before KEYSOR, J. Affirmed.  

J. W. Eller, for appellant.  

George W. Shields, contra.  

HOLCOMB, J.  

A junior mortgagee obtained a decree of foreclosure and 
an order for the sale of the mortgaged premises if the 
amount found due was not paid within a time therein 
stated. Under the pleadings and evidence, a decree was 
entered in favor of the junior mortgagee, subject to a 
prior mortgage of $5,000 on the same premises, the senior 
mortgagee not being made a party to the action; and the 
property was ordered sold to satisfy the amount found 
due in the decree, subject to the said prior mortgage of 
$5,000. An order of sale was duly issued on the decree, 
the property appraised, and the amount of the senior 
mortgage, as fixed in the decree, and to which the sale
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of the premises was made subject, was deducted from the 
gross appraised value, and thereupon sold as in other 
cases. Objections to the appra isei eiit and confiimiation 
were entered, becanse, as alleged, the property was ap)
pi aised too low, and did not sell for two-thirds of the 
apIpraised value, and because the appraisers were not 
authorized to deduct from the -ross value of the prem
ises the amount of the prior mortgage as fixed in the 
decree.  

The certificates of liens and iniubraniices provided for 
by sections 491b and 491c of the Code of Civil Piocedure, 
were waived. The questioi tims directly presented is 
whether, in a sale of mortgaged pieises on a decree in 
favor of a junior mortgagee whlicli is ordered subject to 
a -prior moitgage, the interest of tle imortrag. )v or owner 
of the equity of redemption may )roperly be fixed at the 
gross value of the premiises as made by the appraisers, 
less the prior mortgage, to wIicih the sale is made sub
ject by the terms of the decree. That the provisions of 
the sections referred to as to ascertaining prior liens and 
incumbrances are for the benefit of the plaintiff, and may 
be waived, has already been determined in the affirma, 
tive, and may now be regarded as the settled rule in this 
state. Smith v. Foxwrcorthy, 39 Nebr., 214; Craig v. Stephen
son, 15 Nebr., 362. The object of the proceedings begun 
by the junior mortgagee was to foreclose the equity of 
redemption of the owner of the premises. The priority 
of the senior mortgage was admitted, and the amount 
thereof was pleaded in the petition. The action, in its 
nature, is in rem. The interest of the mortgagor in the 
premises was susceptible, under the pleadings and the 
evidence, of ascertainment and determination more fully 
and accurately than would be possible by a certificate 
of either of the officers mentioned in the two sections 
referred to. The senior mortgagee might properly be 
made a party, yet he was not a necessary party. White v.  
Bartlett, 14 Nebr., 320. It is within the power of the 
court to decree a sale of the premises subject to a prior



Globe Loan & Trust Co. v. Eller.  

incumbrance. Finley v. United States Bank, 11 Wheat.  

[U. S.], 306; Jerome v. McC arter, 94 U. S., 734; Wright v.  

Bundy, 11 Ind., 398. The court had jurisdiction over the 

parties to the action and the subject-matter thereof. The 

mortgagor is, we think, being a party, concluded by the 

decree ordering a. sale of the premises subject to the 

prior mortgage and finding the amount thereof. If he 

were dissatisfied, be should, by proper proceedings, have 

sought a correction of the error, if one existed. The 

attack now is collateral in its nature, and by objection 

to the confirmation of sale, it is sought to review the pro

ceedings had in determining the interest of the mort

gagor in the premises, which were directed to be sold in 

satisfaction of the second mortgage, it having therein 

been decreed that the property should be sold subject 

to a prior mortgage of $5,000. The decree is binding on 

the parties to the action, and we see no impropriety in 

the appraisement of the mortgagor's interest being made 

subject to, and lessened by, the prior lien found to exist 

thereon.  
By section 491a it is provided that when an execution 

(in this case an order of sale) "shall be levied on any 

lands and tenements, the officer levying the same shall 

call an inquest, * * * and such officer, together with 

said freeholders, shall appraise said interest at its real 

value in money, and such appraisement shall be signed 

by such officer and said freeholders, respectively." This 

was done in the present instance by deducting from the 

gross value the amount of the first mortgage as found 

by the decree, and the property sold for two-thirds of its 

value as thus found. We find no valid objection as to the 

method of appraisal of the mortgagor's interest in the 

property included in the decree.  

It is also claimed that the property was appraised at 

a figure so grossly low as to be constructively fraudulent.  

An examination of the evidence, which is conflicting, 

leads to the conclusion that the ruling of the district 

court as to this phase of the question is supported by
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sufficient competent evidence, and the objection can not 
be said to be well taken.  

The order of confirmation should be, and is, 

AFFIRMED.  

JonsN TATuM v. STATE OF NEBRASKA 

FILED JANUARY 23, 1901. No. 11,238.  

1. Continuance: SnOwING. In an application for a continuance, 
where no reasonable probability exists of procuring the pro
posed evidence, which is that of unknown persons, or where 
it is shown that due diligence and seasonable effort have not 
been made to procure such evidence, the application for a con
tinuance is properly overruled.  

2. Witness: IMPEACHMENT. Where a witness for the defense in a 
criminal prosecution has testified to facts inconsistent with and 
contradictory to statements made by such witness prior the!reto, 
and regarding matters material to the issues in the case, such 
inconsistent and contradictory statements may be proven on 
rebuttal for the purpose of affecting the credibility of such 
witness, the proper foundation having first been laid.  

3. Misconduct of Counsel: STRICTURES ON WITNEss. Strictures by 
counsel of a. witness for the defense held to be of a character 
warranted by the evidence, and that such argument was not 
misconduct upon which prejudicial error could be predicated.  

4. Instructions: CIRCUMTANTIAL EVIDENCE. Instructions to the jury 

examined, and held to embody the rule of law that circum
stantial evidence, to justify a conviction, must be of such a 
character as to exclude every reasonable hypothesis save that 
of the guilt of the accused.  

5. Evidence. Evidence examined, and held to support the verdict 
of the jury and the judgment rendered thereon.  

ERROR from the district. court for Buffalo county.  
Tried below before SULLIVAN, J. Affirmed.  

Hamer & Hamer and Norris Brown, for plaintiff in error.  

Constantine J. Smyth, Attorney General, Willis D. Oldham, 
Deputy, and Fred A. Nye, contra.
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HOLCOMB, J.  

The defendant, plaintiff in error, was informed against 
and convicted of the crime of horse stealing at the Janu
ary, 1900, term of the district court of Buffalo county.  
Just preceding the trial different applications were made 
by the defendant for a continuance of the cause, which 
were overruled. The ruling thereon is assigned as error.  

It appears from the record that after a preliminary 
examination an information was filed in the district 
court, at the September, 1899, term, charging the de
fend ant with the crime mentioned, to which, upon ar
raignment, he entered a plea of not guilty, and the cause 
was thereupon continued until the next term, which con
vened November 20, the defendant entering into a recog
nizance for his appearance at such time to answer the 
charge preferred against him. At the November term, 
and on the 22l of the month, the defendant presented a 
motion, supported by affidavit, for a continuance until 
the next regular term, for the purpose of making prepa
ration for trial, and procuring evidence alleged to be ma
terial for his defense. The application was granted and 
the cause continued until the next term. The next regu
lar term convened on January 29, 1900, at which time 
another motion was presented by defendant for a further 
continuance, which was overruled and the case set for 
hearing on the 31st. On that day yet another motion for 
a continuance was *filed, which was also overruled, and 
the case proceeded to trial.  

In the application for a continuance, at the beginning 
of the term at which the trial was had, the reasons as
signed therefor were that the defendant had not prepared 
for trial because accumulated business of his counsel had 
prevented the necessary steps to secure evidence material 
in the case and necessary to a proper hearing thereof, 
and that the term of court had been called earlier than 
was anticipated. The proposed evidence was that of un
known persons, and the probability of procuring it was
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extremely indefinite and uncertain. The witnesses from 
whom the proposed evidence was to be had were to be 
found and their testimony procured after a trip was made 
to St. Louis, Missouri, where it is claimed a car load of 
horses was shipped, in which shipment, according to the 
theory of the state, were included the two horses alleged 
-to have been stolen by the defendant. The proposed 
evidence, when discovered, was for the purpose of dis
proving the shipment of any horses answering the de
scription of those alleged to have been stolen. In the 
showing for a continuance it was stated that the defend
ant could not prove what horses were received by the 
consignees except by the consignees themselves; but 
there was omitted all reference to any evidence, which 
ight be procured, showing what horses were in fact 

leaded into the car at the place of shipment, in the county 
adjoining that in which the larceny was committed. By 
the record it is disclosed this testimony was procurable, 
and was introduced by the defendant for the purpose of 
establishing the same fact it was proposed to prove by 
the unknown consignees of the shipment. It also ap
pears that no effort was made, prior to the time of the 
application for a continuance, to procure the testimony 
spoken of. The application was clearly insufficient and 
failed to state any of the essential requirements of dili
gence, materiality of evidence, and reasonable probability 
of procuring it from the sources relied on. It is also 
quite apparent that testimony of the same character, per
taining to the same alleged facts, was procurable from 
those having knowledge of the shipment from the place 
where made, and near the place where the alleged offense 
was committed, to procure which no effort appears to 
have been made at that time. Upon the overruling of 
the application subpoenas were issued, at defendant's re
quest, for different witnesses to appear and testify in 
his behalf. The subpoenas were served on some and re

turned not found as to others. On the day set for trial, 
another application for a continuance was presented on
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the ground of the absence of the witnesses not found.  
As to the last application, it was presented out of season, 
and there is an utter lack of diligence shown. The ruling 
thereon was proper. A perusal of the record does not 
impress us that diligence or reasonable effort 'vas made 
to procure the presence of the witnesses whose absence 
is made the basis for the application. They all resided 
at points convenient to the place of trial, and a season
able effort to procure their attendance would no doubt 
have been successful.  

Many objections are made and exceptions taken to the 
introduction of testimony on the trial of the case. It will 
be unprofitable to note and discuss the objections in de
tail. We have carefully examined the record, and find 
no prejudicial error in the admission or rejection of the 
testimony.  

Strenuous complaint is made because of certain im
peaching evidence admitted to contradict a witness for 
the defense. It is urged that the contradiction is upon 
an immaterial point, and, therefore, the evidence was 
improperly and erroneously admitted. The property al
leged to have been stolen consisted of two mares belong
ing to an unele of the defendant, residing in the city of 
Kearney, Buffalo county. The theft was alleged to have 
occurred on the night of the 31st of March, 1899. This 
was Friday night. The theory of the state is that the 
horses were taken by the accused on the night mentioned 
from the stable of the owner and led by him behind a 
team and buggy, which he drove to the town of' Minden, 
about twenty miles distant, and there disposed of to one 
Watt, who, on the Sunday following, shipped them with 
a car load of horses out of the state. The state offered 
evidence, which, if believed by the jury, as they evidently 
did and were justified in doing so, tended to show that 
the two mares were by the defendant taken from the 
stable on the night mentioned, and to the livery barn of 
the said Watt at Minden, and at the request of the ac
cused, taken to a stall in the back part of the barn. By
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one witness the property was clearly and accurately de
scribed as the two mares claimed to have been stolen.  

The horses were brought to the barn about midnight.  
The owner of the barn was called from his house, and he 
and the accused had a conversation of some duration, 
during which he claims to have purchased the horses.  
After this the accused, with the same team with which 

he had driven to Minden, returned to Kearney, where 

he resided. On the next morning, being Saturday, at the 
direction of Watt, the team was taken from the livery 
barn and placed in the private barn of a resident of the 
town, where it remained until Sunday morning, when, 

with other horses, it was shipped out of the state. On 

the trial Watt was a witness for the defendant, and 
testified' to the accused bringing a team to his place on 

the night mentioned; to his purchase of the same, and to 
his removal of them to a separate barn the next morning, 

and their shipment on the Sunday morning following.  

In describing the horses he purchased, he testified that 

one was a gelding and one was a mare. Over objection 

the state was permitted to ask the witness if he had not 

stated to the owner, who seems to have gone to Minden 

in search of his team on the Sunday afternoon of the day 

when the horses were shipped, that no mares were 

shipped in the car load that was shipped that day. He 

was also interrogated, over objections, as to whether or 

not, in a conversation with the county attorney, some 
time afterwards, in response to a question asking him if 

he had obtained any horses of the accused on the night 

of March 31, or within a week before or after that date, 

he had not stated, after making an examination of his 

books, that he had received no horses from the accused 

at the time mentioned, or within a week prior or subse

quent thereto. The witness answering in the negative 

to both of the questions asked for the purpose of laying 

the foundation for impeachment, the state was permitted 

in rebuttal to contradict the witness as to the statements 

he denied having made. The case as made out by the
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state was that the team was stolen by the accused, taken 
to Minden, disposed of to Watt, and by him shipped out 
of the state as before mentioned. If, after the happening 
of these events, assuming them to have happened, the 
witness was interrogated regarding the matter and made 
statements in regard thereto, and afterwards testified to 
matters contradictory to his former statements, and re
garding a matter material to the case, as certainly was 
his statement with reference to his purchase and ship
ment of the horses obtained from the accused, and which 
the state charged were stolen, such contradictory state
ments may be shown for the purpose of affecting his credi
bility as a witness in the case. The testimony is not re
garding an immaterial matter, but goes to the vital issues 
of the case and the very essence of the controversy. A de
nial by the witness of any dealings with the accused, or of 
having any animal of the same sex as those stolen, if 
untrue, is inconsistent with innocence and honesty on 
the part of the witness respecting the subject-matter of 
the controversy, and materially affects his credibility as 
a witness when testifying to yet another and different 
state of facts inconsistent with his previous statement.  
The rebutting testimony we regard as legitimate for the 
pnpose of impeachment and as affecting the veracity of 
the witness. We find no error in the admission of the 
testimony thus objected to.  

Complaint is also made regarding conduct of counsel 
for the state during the trial of the case. Many of the 
objections are clearly without merit. There is more or 
less controversy as to the alleged misconduct, which, 
upon the motion for a new trial, as a question of fact 
was determined adversely to the defense. Except where 
the record discloses to the contrary, this finding is pre
sumably correct and will not be disturbed. We think 
the finding is justified by the record. We fied no such 
misconduct as would -warrant prejudicial error being 
predicated thereon. The conduct most objected to is the 
comment of counsel for the state regarding the evidence
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of the witness Watt, who was alluded to in the sense of 
one having guilty knowledge of the property he pur

chas.ed of the accused being stolen and of receiving it as 

such. The statements were based on the evidence, and 

it can not be said that they were outside of the record or 

not justified by the evidence. The strictures were, per

haps, severer than they should have been, yet their gen

eral character was such as brought them within the scope 

of legitimate argument of the testimony introduced in 

the trial of the case.  

Objection is also made to certain instructions given the 

jury relative to the rule of law justifying a conviction of 

one accused of crime on circumstantial evidence. It is 

urged that the instructions omit the requirements of law, 
that the circumstantial evidence, to justify a conviction, 

shall be such as to exclude every reasonable hypothesis 

save'that of the guilt of the accused. We think defend

ant's counsel in error in the position taken as to the 

scope and purport of the instructions excepted to. By 

instruction No. 5 the jury were told, in substance, that 

if they were satisfied beyond a reasonable doubt that 

a larceny of the horses was committed, as charged, and 

also believed from the evidence that the facts and circum

stances concerning which the state had offered evidence 

are true, and if, from all the circumstances and facts 

proven connected with the commission of the alleged 
larceny, they are satisfied of the defendant's guilt beyond 

a reasonable doubt, it would be their duty to return a ver

dict accordingly; and by instruction No. 6 they were told 

that, in determining whether the defendant was guilty 

or innocent, they should take up and consider the testi

iony offered by the state as to each and all the facts con

cerning which it has offered evidence, and consider the 

evidence of the state as to each fact in connection with 

that of the defendant concerning the same fact; and if 

they are satisfied of the truth of the facts and circum

stances concerning which the state has offered evidence.  

and are satisfied beyond a reasonable doubt, that some
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one stole the horses at the time and place charged, and 
that the circumstances proven are consistent with the de
fendant's having committed the larceny and are such as 
to be inconsistent with any other reasonable hypothesis 
or conclusion, then the defendant should be found guilty.  
But if reasonable doubt is entertained as to any of the 
material circumstances, or as to whether any one stole 
the horses, or if the circumstances proven are consistent 
with defendant's innocence, or if, after considering all 
the evidence, a reasonable doubt is entertained of the 
defendant's guilt, they should acquit. In the two in
structions all the essential elements of a conviction upon 
circumstantial evidence are embodied, and the instruc
tions are in harmony with the rule as announced 
by this court in Casey v. State, 20 Nebr., 138; Dreessen v.  
State, 38 Nebr., 375; Carleton v. State, 43 Nebr., 373.  

It is also objected that the evidence is insufficient to 
support the verdict and sentence rendered thereon, and 
that the corpus delicti is not proven. We regard the evi
dence as being quite convincing in its volume and char
acter. That the property was stolen is abundantly shown 
by the evidence. That the defendant was found in pos
session of it on the night of the larceny is, we think, 
clearly proven, and the time and method adopted in dis
posing of it, all make a case of circumstantial evidence 
scarcely less potent and convincing than testimony direct 
and positive in its character.  

The verdict is supported by the evidence, the defendant 
has been convicted by an observance of the forms and 
requirements of law, and the judgment should remain 
undisturbed, and is accordingly 

AFFIRMED.
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SELINA F. BROWN V. JOSEPH G. SLOAN, SHERIFF.  

FILED JANUARY 23, 1901. No. 11,350.  

1. Fraudulent Transfer: GULTY KNOWLEDGE: CoNsTRucTrvE NOTICE.  

Where a vendor sells and transfers his property with the in
tent and purpose of hindering, delaying, or defrauding his cred
itors, and the vendee purchases such property with knowledge 
of the fraudulent intent of the vendor, or knowledge of such 
facts and circumstances as would put a prudent man on in
quiry, which, if pursued, would lead to a knowledge or notice 
of the fraudulent purpose of the vendor, such sale and transfer 
is fraudulent and void as to the creditors of such vendor.  

2. Instructions. Instructions copied in the opinion held to correctly 
state the law and to have been properly given.  

3. - . Instructions requested and refused held properly refused.  

4. Evidence: VERDICT: JUDGMENT. Evidence examined, and held to 

support the verdict of the jury and the judgment rendered 
thereon.  

ERROR from the district court for Pawnee county.  
Tried below before STULL, J. Affirmed.  

Thomas H. Matters, Henry Matters and A. S. Tibbets, for 
plaintiff in error..  

Story & Story, G. E. Becker and Lindsay & Raper, contra.  

HOLCOMB, J.  

The controversy in this action arises between the cred
itors of one Rosina Marquardt and the plaintiff in error, 
Selina F. Brown, over a stock of merchandise formerly 
owned by, or in the name of, said Marquardt, and of 
which the plaintiff in error claims the ownership by pur
chase. Marquardt and Place were the owners of a stock 
of merchandise located at Burchard. Selina F. Brown 
was also engaged in the same business at the same place.  
It is disclosed by the evidence that in April, 1891, Mar
quardt, being indebted for merchandise in the sum of 
three or four thousand dollars, sold her interest in the 
entire stock of goods, being two-thirds thereof, and the

VOL. 61] 137



238 -NEBRASKA REPORTS. [VOL. 61 
Brown v. Sloan.  

goods were immediately divided, the plaintiff in error 
taking 1\arquardt's two-thirds interest as the vendee.  
These transactions were made by ). F. Alarquardt, the 
son of Rosina Marquardt, and who was conducting the 
business in her name. There is some evidence tending to 
show that Alarquardt first sold to one Coates, a clerk in 
the store of plaintiff in error, he, in turn, selling to Brown.  
However this may be, the transactions were engaged in 
and consummated on behalf of the purchaser by one J.  
D. Brown, the hus;band and business manager of plaintiff 
in error, and who had knowledge of all the facts and cir
cumstances surrounding the one or the two transactions, 
as the case may be. It is quite apparent that Brown 
stood in no more favorable light than did Coates, con
ceding him to have been the purchaser in the first in
stance. The consideration for M1arquardt's interest in 
the stock of goods was two quarter sections of land in 
Brown county of uncertain value. A deed to one of the 
quarters was executed in favor of D. M1. Marquardt's 
wife, and a bond for a deed to the other quarter was made.  
out also in favor of the wife of D. M. Alaxqardt. The 
question whether the sale of goods by Marquardt was 
with the intent to hinder', delay and defraud the creditors 
of Rosina Marquardt was fairly submitted to the jury, 
and that such fraudulent intent did exist, as found by 
the jury, we are satisfied is amply sustained by the evi
dence.  

The gist of the controversy is as to whether the trans
fer can and should be avoided as to the purchaser, the 
plaintiff in error, and the title by which she claims di
vested for the benefit of the attaching creditors of Mar
quardt. It is insisted by counsel that she purchased the 
goods in good faith and for a full and valuable considera
tion, and without any participation in any fraud that may 
have been intended or practiced by the vendor, and that 
her title and ownership can not be successfully assailed.  
It is urged that error was committed by the trial court 
in submitting this question to the jury, in that it was not
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required that before the sale could be avoided as to the 
vendee, Brown, the jury must find, not only that the 
vendor entertained a fraudulent design in the sale of his 
property, but also that the vendee participated therein, 
and that mere knowledge on. her part of the fraudulent 
intent of the vendor is not sufficient to avoid the sale as 
to her. The court instructed the jury on this point as 
follows: "The court instructs the jury, that the law re
quires a debtor to act in good faith with his creditors 
and apply his property not exempt, if need be to the pay
ment of his debts. If he attempts to evade this duty and 
for the purpose of hindering, delaying or defrauding his 
creditors transfers his property to others with knowledge 
on the part of such grantees of such intent, such grantees 
will take no title to such property as against such cred
itors, proceeding to the collecting of their claims by at
tachment upon Faid property." Also: "The court in
structs the jury that if they believe from the evidence that 
the property in controversy was sold by Marquardt, and 
in making such sale it was the intent of the seller to 
hinder, delay or defraud his creditors, and the plaintiff 
purchased such goods and by herself or by her agent 
acting for her participated in such fradulent purpose or 
at or before the time such sale was made had knowledge 
of such facts and circumstances as would have aroused 
the suspicions and have put a reasonably prudent man 
upon inquiry, which inquiry, if pursued, would have led 
to the knowledge or notice of such fraudulent intent on 
the part of the seller, then in such case the plaintiff took 
no title to the property so conveyed as against the cred
itors of the seller, and the fact that the plaintiffs may 
have paid a valuable consideration or even full value for 
the goods will not render such sale good as against the 
creditors." Both instructions are excepted to, and it is 
argued that the instructions are erroneous because the 
law is therein held to be that the fraudulent transfer of 
property by a vendor is invalidated as to the vendee, if 
she had knowledge of the fraudulent intent of the vendor,
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or knowledge of such facts and circumstances as would 
put a prudent man upon inquiry, which, if pursued, would 
lead to knowledge, or notice of the fraudulent purpose 
of the vendor. We understand these two instructions 
correctly to state the law, as has been repeatedly held in 
this jurisdiction. Boliman v. Lucas, 22 Nebr., 796; Sunday 
Greek Coal Co. v. Burnhamin, 52 Nebr., 364; Savage v. Hazard, 
11 Nebr., 323; Temple v. Smith, 13 Nebr., 513; Beels v.  
Flynn, 28 Nebr., 575; Farrington v. Stone, 35 Nebr., 456; 
Edwards v. Reid, 39 Nebr., 645. These instructions, with 
others of the same character, were applicable to the evi
dence, correctly stated the law and were properly given 
to the jury. The instructions requested by plaintiff in 
error were drawn on the theory that active participation 
on the part of the vendee in the fraudulent purposes of 
the vendor was required to be established by the evidence 
before the sale could be avoided as to such purchaser.  
These, as we have seen, do not accord with the principle 
enunciated in this jurisdiction, and were, therefore, prop
erly refused.  

We find no error in the record. The verdict of the jury 
is supported by the evidence, the judgment is in con
formity with law, and should be 

AFFIRMED.  

FLOYD SANDAGE V. STATE OF NEBRASKA.  

FILED JANUARY 23, 1901. No. 11,407.  

1. Detectives: INSTRUCTION: WEIGHING OF TESTIMONY. Where inform
ers, detectives, or other persons employed to hunt up testimony 
against the -accused, are called to testify against him, he is 
entitled to an instruction to the jury that in weighing their 
testimony greater care should be exercised than in the case of 
witnesses who are wholly disinterested. Preuit v. People, 5 
Nebr., 377, followed.  

2. Charge: CONVICTION: PRINCIPAL: AcCEssoRY. Where one is 
charged as principal in a felony he can not be convicted as an 
accessory, and, vice versa, where one is charged as an accessory 
he can not be convicted as a principal; and where, in a criminal
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prosecution against a defendant charged as principal in the 
crime of burglary, the jury are instructed that the defendant 
may be found guilty if he advised and counseled the commis
sion of the crime, such instruction is erroneous, as authorizing 
a conviction as an accessory on an information charging him 
as principal in the alleged burglary.  

ERROR from the district court for Fillmore county.  
Tried below before STUBBS, J. Reversed.  

F. B. Donisthorpe, for plaintiff in error.  

Constantine J. Smyth, Attorney General, and Paul Pizey, 
contra.  

HOLCOMB, J.  

The plaintiff in error, defendant below, was informed 
against and convicted of the crime of burglary. The 
offense charged was alleged to have been committed by 
breaking into a chicken-house with intent to steal and 
stealing a number of chickens therefrom. The evidence 
on which the verdict is based is wholly circumstantial.  
The defendant resided at Harvard, Clay county, and was 
engaged in the business of buying chickens and reselling 
them to a poultry dealer doing business at Hastings.  
The offense is alleged to have been committed about 
seventeen miles from Harvard, in the county of Fillmore.  
The only direct evidence tending to show the defendant 
to have been at or near the place where the offense is 
alleged to have been committed, and in the county, -was 
the testimony of one witness, residing in the neighbor
hood, who testified that on the day preceding the night 
of the alleged burglary the defendant called at his resi
dence and made inquiries respecting the purchase of 
poultry. The testimony of this witness is effectually dis
proven by other and sufficient evidence showing the de
fendant to have been at home during the afternoon and 
evening of the day mentioned. As.to the testimony of 
the witness mentioned, it appears to have been a case of 
mistaken identity. It is abundantly established by the 

20
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evidence that the defendant was in possession of the 

stolen chickens on the day succeeding the night of the 

burglary. He claims to have purchased them through 

his wife of one Viret Hawkins and one unknown person.  
The theory of the state is that the defendant, a brother
in-law named Ed. Clark, and the said Viret Hawkins, 
who appears to be a nephew of Clark, were all engaged 
in the burglary and larceny. That the defendant had 

guilty knowledge of the stolen property being such is, 
we think, fairly inferable from the record. Whether as 
a principal, accessory, or as one receiving stolen property 
knowing it to be such, it is not necessary or proper that 
we should undertake herein to determine.  

On the trial of the case the state relied on the testi
mony of a witness who is a member of a detective asso
ciation, and was engaged in procuring evidence to estab
lish the guilt of the parties accused of the crime. The 

witness testified to his work as a detective, certain facts 

which were offered as tending to establish the guilt of 
the defendant, and to reputed conversations had between 
the detective and the accused relating to the offense with 
which he was charged. The defendant on the trial, and 
after the introduction of such testimony, requested an 

instruction to the jury, to the effect that, in weighing such 

testimony, greater care should be exercised in relation 

to the testimony of a detective employed in hunting up 

evidence, who is interested in or employed to find 
evidence against the accused, than in other cases; be

cause of the natural and unavoidable tendency and bias 

of the mind of such person to construe everything as 

evidence against the accused, and to disregard everything 
which does not tend to support a preconceived opinion 

of the matter in which such person is engaged. The in

struction was drawn in conformity with the rule as an

nounced by LAKE, C. J., in Preuit v. Peo6. , 5 Nebr., 377, 
and should have been given. The testimony was clearly 
of the character which entitled the defendant to an in
struction that it should be weighed with greater care
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than that given by disinterested witnesses. Kastner v.  
tate, 58 Nebr., 767.  
The jury were also instructed in the twelfth instrue

tion given by the court on its own motion as follows: 
"You are instructed that if you shall find from the evi
dence that the defendant obtained possession of the 
chickens, or some of them, that were stolen from Mrs.  
Brotherton, if in fact you find that any were stolen, and 
shall further find from the evidence that the accused 
had knowledge at the time of receiving said chickens 
that they had been stolen from Mrs. Brotherton, still you 
should find the defendant not guilty of the crime of 
buiglary unless you further find that he participated in 
the burglary or that he counseled or advised the com
mission of the crime." By this instruction the jury were 
authorized to find the defendant guilty as a principal, 
although the jury may have found by the evidence that 
he was only an accessory to the crime. This, we under
stand, can not be done under the laws of this state, which 
make the offense of an accessory independent of that of 
the principal, and a substantive offense in itself.  

The defendant was charged with the crime of burglary, 
and by the jury was found guilty as charged. Under 
the instruction, this verdict was warranted, even though, 
as is more probable under the evidence as we understand 
the record, they believed he was guilty only of aiding, 
abetting, or advising the commission of the crime, and 
was the recipient of the fruits thereof. In Casey v. State, 
49 Nebr., 403, says POST, C. J., writing the opinion of the 
court (p. 406): "In those states where, by statute, the 
distinction between principals and accessories has been 
abolished, the accused may be charged either as.a princi
pal or an accessory before the fact, or both, at the 
option of the pleader; but in other jurisdictions, 
where, as in this state, the rule of the common law 
has not been relaxed, one not present or actually par
ticipating in the commission of the crime alleged, 
but whose offense consists in the aiding, inciting,
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or procuring of its commission by the principal offender, 
,Ihould be charged as an accessory before the fact, 
and since, as has been said, 'The law never con
demns without accusation, * * * one indicted as a 

principal in a felony cannot be convicted of being an ac
cessory before the fact, or, indicted as such accessory, 
cannot be found guilty as a principal felon.' (1 Bishop, 
Criminal Law, sec. 803.) And in W'aginer v. State, 43 Nebr., 
1, IRVINE, C., citing Wharton's Criminal Law, 208, asserts, 
as a familiar rule, that no conviction as an accessory 
will lie under an indictment charging one as principal, 
and vice versa." 

It follows from what has been said that. the judgment 
of conviction can not be sustained, but must be reversed 
and a new trial ordered, which is accordingly done.  

REVERSED AND REMANDED.  

FRED PARSONS V. STATE OF NEBRASKA.  

FILED JANUARY 23, 1901. No. 11,423.  

1. Sale of Liquor: POSSESSION OF LIQUOR: PRESUMPTION: POWER OF 

LEGISLATURE. It is competent for the legislature to provide in 
an act regulating the license and sale of intoxicating liquors, 
that the possession of such liquors by one not having a license 
or other permit for the sale thereof shall be presumptive evi
dence of the violation of the act, unless, after examination, the 
person charged shall satisfactorily account for and explain the 
possession thereof.  

.2. Constitutional Law. Such provisions are not violative of the 
constitutional provision to the effect that no person shall, in 
any criminal case, be compelled to give evidence against him
self.  

3. Possession of Liquor: EVIDENCE. In a prosecution under section 
20, chapter 50, Compiled Statutes, for keeping intoxicating liq
uors for sale in violation of law, the possession of such liquors 
by the accused, when established by the evidence, is presump
tive evidence- of guilt, unless the accused shall satisfactorily 
account for and explain the possession thereof, and that they 
were not kept for an unlawful purpose. Durfee v. State, 53 
Nebr., 214. followed.
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4. Instructions. Instructions based upon the above mentioned see
tion examined, and held, properly given.  

5. - . Instructions to the jury when taken together fix the 
time of the commission of the offense at or about the time 
charged in the information; held properly given as to the re
quireinent that the intention to sell must be a present intention 
within the meaning of the statute.  

6. Court of General Jurisdiction: JURIsDICTIONAL PRESUMPTION. In 

a court of general jurisdiction, jurisdictional facts and the 

regularity of the proceedings had therein will be presumed; 
and where, on the trial in the district court of a person charged 
with the keeping of liquors unlawfully and for the purpose 

of sale, it is shown that such liquors were seized under a search 
warrant issued out of the county court, held that it is not 

necessary to introduce in evidence the statutory affidavit upon 

which the search warrant was issued.  

ERRoR from the district court for Lancaster county.  

Tried below before FROST, J. Affirmed.  

W. M. Morning, for plaintiff in error.  

Constantine J. Smyth, Attorney General, and Willis D.  

Oldham, Deputy, contra.  

HOLOOMB, J.  

The defendant was convicted on two counts for selling 
intoxicating liquors without a license, and on one count 

for keeping such liquors for the purpose of sale and with 

the intention of selling and disposing of the same with

out a license or druggist's permit. It is argued that the 

conviction as to the last of the counts mentioned is 

wrongful and erroneous, because of the section of the 

statute under which the charge was made, providing that 

"the possession of any of said liquors shall be presump

tive evidence of a violation of this chapter and subject 

the person to the fine prescribed in section eleven, unless 

after examination he shall satisfactorily account for and 

explain the possession thereof." 
The validity of the statute is assailed on the ground 

that it denies the defendant a fair jury trial according to 

the course of the common law, by substituting the judg-
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ment of the legislature for the judgment of the jury as 
to the weight to be given to the evidence; and also vio
lates the constitutional provision providing that no per
son shall, in any criminal case, be compelled to give 
evidence against himself. That it is competent for the 
legislature to provide that certain facts, when established, 
shall be presumptive evidence of the material and ulti
mate fact to be proven in cases of this character, is well 
settled by current authority, and the validity of the 
identical section now assailed is affirmed in Durfee v.  
State, 53 Nebr., 214. An exhaustive discussion of the sub
ject and principles involved is found in People v. Cannon, 
139 N. Y., 32. See, also, State v. Wilson, 15 R. I., 180.  
By section 20, chapter 50, it is made unlawful for any 
person to keep for the purpose of sale without license or 
druggist's permit any malt, spirituous or vinous liquors, 
and a penalty for the violation of the law is provided 
for. Any person who is found possessing intoxicating 
liquors with the intention of disposing of the same with
out a license or permit is deemed guilty of a misde
mneanor, and may on conviction be punished as provided 
by section eleven. The validity of this legislation is, we 
presume, unquestioned. Provisions follow for a search 
of premises for intoxicating liquors kept for sale without 
a license and in violation of law, and it is provided that, 
in the event of arrest of a person charged with unlawfully 
keeping such liquors for the purpose of sale, on the trial, 
"the possession of any such liquors shall be presumptive 
evidence of the violation of this chapter, and subject the 
person to the fine prescribed in section eleven, unless, 
after examination, he shall satisfactorily account for and 
explain the possession thereof, and that it was not kept 
for an unlawful purpose." If it be true that the legis
lature has the power to provide that the possession of 
intoxicating liquors, unexplained and unaccounted for 
by one not having a license or other permit for the sale 
thereof, shall be presumptive evidence of the violation 
of the chapter regulating the license and sale of such
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liquors, as has already been determined, and, as we think, 
correctly so, then, as it occurs to us, there is nothing in 

the act violative of the constitutional provision to the 

effect that no person, in any criminal.case, shall be com

pelled to give evidence against himuself. A defendaut 

charged with unlawful keeping of intoxicating liquors 

for the purpose of sale may rely upon his constitutional 

right of not testifying, and require the prosecution, by 
competent evidence, to establish his guilt of the offense 

charged, beyond a reasonable doubt. A jury, upon the 

trial of a cause, can only convict after every material 

allegation is established by the required proof. No pen

alty can be imposed until a conviction is had. What the 

law says is that when the possession of intoxicating 

liquors by a person without a license or other authority 

to sell the same is established, such fact, unless the pos

session is accounted for or explained, shall be presump

tive evidence that the liquor was kept for the purpose of 

sale in violation of the chapter regulating the license 

and sale of intoxicating liquors. When possession is es

tablished by competent evidence, then the legal presump

tion arises, and it devolves upon a defendant to satis

factorily account for or explain such possession. Such 

a rule existed in the trial of many criminal cases at coin

mon law, and we know of no legal principle or constitu

tional provisions inhibiting a legislature from enacting 

a law incorporating the same into the statutes. The 

possession may be accounted for and explained by any 

competent evidence, whether given by the defendant or 

others qualified to testify regarding the subject. The 

wording of the section, "and subject the person to the 

fine prescribed in section eleven," must be construed to 

mean that only after conviction the penalty prescribed 

may be imposed as a punishment for violating the law; 

and does not make it obligatory upon a jury to return a 

verdict of guilty, unless satisfied of the defendant's guilt, 
as in other criminal trials. The objections to the validity 

of the act are not well taken.
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An instruction given, which follows the provisions of 
law as contained in the section referred to, is excepted to.  
The instruction is substantially the same as that given in 
Durfee v. State, 53 Nebr., 214, which, on error proceeding, 
was approved by this court as a correct expression of the 
law. That decision is adhered to and followed.  

Objection is made to one instruction on the ground 
that it failed to state that the keeping of intoxicating 
liquors must be with a present intention of selling the 
same. The time mentioned in the information was defi
nite and certain. The instruction complained of is as 
follows: "The jury are instructed that it is not incum
bent upon the state to prove any specific sale to any in
dividual or any particular date under the allegations of 
the fourth count of the information, but that under said 
count the jury may consider any evidence of sales to
gether with other circumstances which tend to prove that 
the defendant was keeping in his possession beer as 
charged in the fourth count with the intent of disposing 
of the same without first having procured a license, or 
druggist's permit for the sale of the same, if any such 
facts are proven. You are further instructed that if you 
find from the facts proved, if any such are proved, that 
the defendant was on or about the -- day of 
1900 keeping beer in his possession in the county of Lan
caster and state of Nebraska, with the intention of dis
posing of the same without license or druggist's permit, 
then and in that case you will find the defendant guilty 
as he stands charged in the fourth count of the informa
tion." This, in view of other instructions, to the effect 
that, in order to convict, the proof must show possession 
for the purpose of sale at or about the time alleged in 
the information, is sufficient, and the failure to name 
the day and month is without prejudicial error.  

It is also urged that no evidence was introduced of 
the filing of the statutory affidavit authorizing a search 
warrant for the liquor seized, and the order made direct
ing the destruction of the same was erroneous. This pro-
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vision is incidental only to the main trial, and the defend
ant can not predicate error as to his conviction because 
of an order erroneously entered directing the destruc
tion of the liquors found under the search warrant. The 
evidence, however, discloses that the officer finding such 
liquors was acting under and by virtue of a search war
rant issued out of the county court, and the proceedings 
had in the district court, being in a court of general 
jurisdiction, will be presumed to have been regular, and 
it will be presumed that jurisdiction over the property 
was obtained by filing the affidavit required by statute.  

Perceiving no error in the record, the judgment is 

AFFIRMED.  

NOTE.-See the question of statutory evidence discussed in Com
ionwealth v. Williams, 6 Gray [Mass.] 1, opinion by Merrick, J., dis

senting opinion by Thomas, J.-REPORTER.  

JENS JENSEN v. LOTTA E. HALSTEAD.  

FILED FEBRUARY 6, 1901. No. 9,325.  

1. Verdict on Conflicting Evidence. Verdict of a jury on conflicting 
evidence will not be disturbed on review.  

2. Malicious Prosecution: ADVICE OF COUNSEL. One who, before in
stituting a criminal prosecution, makes a full, fair and honest 
statement to an attorney of all the facts within his knowledge, 
or which he could have ascertained by the exercise of reason
able diligence, bearing upon the guilt of the accused, and in 
good faith acts upon his advice, will not be liable in an action 
for malicious prosecution. But if he withholds from counsel 
any material facts within his knowledge, the advice received 
will afford him no protection.  

3. -: DISCLOSURES TO COUISEL: TESTIMONY: CONCLUSION. The 

defendant in an action for malicious prosecution will not be 

permitted to testify that he related to his counsel, before in

stituting the criminal prosecution, all the facts and circuin

stances within his knowledge, as it would be the statement of 

a mere conclusion, which it is the province of the jury to draw 

from the entire evidence adduced on the trial.



250 NEBRASKA REPORTS. [VOL.61 
Jensen v. Halstead.  

4. -: INSTRUCTION: REVERSIBLE ERROR. In an action for mali
cious prosecution it is reversible error to instruct the jury that 
the information which will justify the making of a criminal 
complaint against another must be of such a character and 
obtained from such a source that business men generally, of 
ordinary care, prudence and discretion would feel authorized 
in acting thereon.  

5. Instruction. An instruction is erroneous which contains conflict
ing statements of law.  

ERROR from the district court for Douglas county.  
Tried below before FAwoETr, J. Reversed.  

I. J. Dunn, for plaintiff in error.  

Charles W. Haller, contra.  

NORVAL, C. J.  

This is an error proceeding from a judgment of the 
district court of Douglas county in an action wherein 
Mrs. Lotta Halstead was plaintiff and Jens Jensen was 
defendant. Jensen had caused the arrest of Mrs. Hal
stead on a charge of malicious destruction of property, 
of which charge she had, on trial, been acquitted. She 
thereupon brought an action against him for malicious 
prosecution, in which she was successful. Some sixteen 
alleged errors, out of the remarkable number of thirty
eight assigned, are insisted upon in the brief of counsel.  
These, however, can be grouped under more general 
heads, thus obviating the tediousness of referring to each 
separately. Several of the alleged errors go to the ques
tion of whether there is evidence in the record from which 
the jury could find that in bringing the criminal prosecu
tion Jensen was actuated by malice, or whether there 
was on his part want of probable cause. Counsel cite 
the court to the evidence of the defendant to establish 
the fact that the jury were not justified in finding there 
was either malice or probable cause. Unfortunately for 
counsel, the testimony of plaintiff and defendant was 
contradictory in many material particulars. We have
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carefully reviewed the record, and the conclusion is ir
resistible that if the jury believed plaintiff, and the ver
dict would indicate that it did, rather than defendant, 
it was justified in finding that he had no probable cause 
in causing her arrest on the criminal charge, and that in 
so doing he was actuated by malicious motives. The ar
rest of plaintiff on the criminal charge grew out of the 
removal by her of a certain hall rack, which had been 
attached to a house belonging to defendant, in which 
she was a tenant. It is claimed that she had no legal 
right to take this hall rack down, and; therefore, defend
ant was justified in believing that she acted maliciously 
in so doing. We do not so conclude. That she had no 
legal right to take it down (if such be a fact) would not 
make her act malicious; neither would the fact alone 
that she had torn it down without color of right justify 
him in believing that she acted maliciously. What con
struction he was warranted in putting upon her acts de
pended entirely upon her motive in the premises, as dis
closed by the evidence. Had the jury believed defendant, 
it would have been authorized in concluding that she 
acted maliciously in taking down this rack, and that he 
was, therefore, justified in causing her arrest. As al
ready stated, evidence was adduced by her which- tended 
to establish the contrary; therefore we can not disturb 
the verdict.  

Defendant pleaded as a defense to the cause of action 
of plaintiff that before instituting the criminal prosecu
tion he had disclosed all the material facts to his counsel, 
and acted on his advice in bringing the same. Upon the 
stand he testified to what he stated to his counsel. It 
is contended that this constituted a defense to the present 
action, and that the jury should have found for the de
fendant. If they believed the statements of defendant 
and his counsel to have been the facts in the case, the 
jury certainly should have found in his favor. Unfortu
nately for him again, what he claimed to be the material 
facts, detailed to his counsel, failed to agree with those
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testified to by plaintiff and her witnesses, which lie must 
have known, and it must be presumed that the jury be
lieved her. If it did, it was justified in reaching the con
clusion that defendant failed to truthfully detail to his 
counsel all of the material facts that must have been 
within his knowledge; hence his defense, from the stand
point of the jury. failed him. Manning v. Finn, 23 Nebr., 
511; Dreyfus v. Aul, 29 Nebr., 191; Jonasen v. Kennedy, 39 
Nebr., 313.  

Error is further predicated upon the ruling of the 
court sustaining an objection to the following question 
put to defendant by his counsel: "Q. I will now ask 
you, Mr. Jensen, if, when you went to the office of your 
attorney on the second day of July, before this complaint 
was filed, if you detailed to him all of the facts and cir
cumstances so far as you knew or were able to learn at 
that time with reference to this matter?" The objection 
was that the question called for a conclusion. This rul
ing was proper. The conclusion called for was a very 
material one, wholly, within the province of the jury, 
whose duty it was to infer this conclusion, or its opposite, 
from the evidence. It is argued-that, although he had 
already stated what he had communicated to his counsel, 
an answer to this question was necessary in order to es
tablish the fact that he had detailed to him all the facts 
that were at that time within his knowledge. Doubtless 
a question which sought to draw from him a statement 
that what he had told his counsel was all that he knew at 
the time of the communication might have been proper, 
as it would not have involved the objectionable part of 
the question propounded. However that may be, the 
question actually put was certainly properly excluded 
by the court.  

Several errors are predicated upon instructions given 
by the court; among them the following instruction is 
duly excepted to and the giving of it urged in the brief 
as error: "The information that will justify the making 
of a criminal complaint against anoth. r for the purpose
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of having him arrested must be of such character and 

obtained from such sources that business men generally, 
of ordinary care, prudence and discretion would feel au

thorized to act upon it under similar circumstances. And 

in this case, if the jury believe from the evidence that 

the defendant made the alleged affidavit before the police 

judge for the arrest of the plaintiff, and that she was 

arrested in consequence thereof, then it is a question of 

fact to be determined by the jury from the evidence 

whether the defendant, when he made the complaint, 

acted upon such information as a man of ordinary care, 

prudence and discretion would have felt warranted in 

acting upon under similar circumstances." There was 

undoubtedly error committed by the court in the first 

part of this instruction. The jury were confined to a 

certain class of men of ordinary care and prudence, to

wit, to business men. Now, the law knows no distinc

tions relative to men of prudence and discretion, the rule 

applies to all men of ordinary care and prudence regard

less of their calling in life, or their mental attainments, 
or lack of them. A juror might believe that the defend

ant had acted, in the respects pointed out, with a degree 

of care equal to what would be expected of a lawyer, a 

physician, a laborer, a mechanic or a minister of the 

gospel of ordinary care and prudence, but not with a 

degree of prudence and discretion to be expected from a 

business man of that character; hence there was error in 

giving the instruction, although the latter part of the 

same instruction may have stated the rule correctly. for 

the jury were justified in assuming that the court re

ferred in that part to the same class of persons referred 

to in the first part,-to business men rather than to men 

generally, of ordinary prudence and discretion. At best, 

the instruction is misleading, for one portion of the jury 

may have followed the first part of the instruction, and 

another the latter. The error, too, is of a character that 

can not be cured by giving another-correct instruction.  

In a great many cases this court has announced the rule
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that an instruction which mistates the law can not be 
cured by another instruction which states it correctly, 
since the jury would be left in doubt as to which was 
correct. Bank v. Lowrey, 36 Nebr., 290; Carson v. Stevens, 
40 Nebr., 112; Richardson v. Halstead, 44 Nebr., 606; Barr 
v. State, 45 Nebr.. 458; iletz v. State, 46 Nebr., 547. Hence 
there was prejudicial error in giving this instruction, and 
for that reason the case must be reversed.  

Numerous other. objections are raised to the instruc
tions, which it is unnecesary to notice.  

For the reasons stated the judgment of the lower court 
is reversed.  

REVERSED AND REMANDED.  

NEBRASKA LOAN & BUILDING ASSOCIATION, APPELLANT, 
V. SARAH V. PERKINS ET AL., APPELLEES.  

FILED FEBRUARY 6, 1901. No. 9,342.  

1. Constitutional Law: LEGISLATIVE BILL: COMPREHENSIVE TITLES: 
SURREPTITIOUS LEGISLATION. The purpose of section 19, article 
2, constitution of 1866, which declares that "No bill shall con
tain more than one subject, which shall be clearly expressed 
in its title," was not to prohibit comprehensive titles. but 
rather to prevent surreptitious legislation, and to obviate the 
evils following from the practice of including in one bill more 
than a single subject in nowise related to one another.  

2. Title: ABSTRACT OF BILL. Where a title indicates the subject of 
proposed legislation, the essential requirements of the con
stitution are met, although such title is not a complete abstract 
of the bill.  

3. Legislative Act: TITLE. The title to an act of the legislature of 
1873, entitled "An act to enable associations of persons for 
raising funds to be loaned among their members for building 
them homesteads and other pirposes, to become bodies cor
porate," with sufficient clearness indicates the subject of leg
islation.  

4. Act Complete in Itself. Said act of 1873 is complete in itself, and embraces a single subject of legislation.
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5. Statute Complete Not Repugnant to Constitution. A statute com
plete in itself is not repugnant to the constitution, though it 
may conflict with some other statute.  

6. Legislature Can Not Interpret Law. The legislature may not pre
scribe what construction the courts shall place upon a law.  
The interpretation of statutes is for the judiciary.  

APPEAL from the district court for Douglas county.  
Heard below before KEYSOR, J. Reversed.  

Kennedy & Learned, for appellant.  

Howard B. Smith, contra.  

NORVAL, C. J.  

Suit was commenced in the district court for Douglas 
county by the Nebraska Loan & Building Association 
against Sarah E. Perkins and Cyrus V. Perkins to fore
close a certain mortgage given by the latter to the for
mer, also to cancel certain shares of the stock of said 
association pledged by said Sarah E. Perkins as security 
for the payment of the same debt. On trial, a decree was 
rendered in favor of defendants, the court having found 
that the debt was fully paid. Plaintiff was a building 
and loan association, organized under the laws of 1873, 
chapter 11, page 207, General Statutes, 1873, entitled 
"An act to enable associations of persons for raising 
funds to be loaned among their members for building 
them homesteads and other purposes, to become bodies
corporate." : The contract in question was entered into 
prior to the amendment of said law in 1891. The court 
below could not have found that said debt was paid un
less the contract was tainted with usury, and it could 
not have been usurious unless the act of 1873 was uncon
stitutional; and that it is unconstitutional is the con
tention of counsel for defendants, who insist in their 
brief that the act is void for the following alleged rea
sons: 

1. That it contains more than one subject, and its sub
jects are not clearly expressed in its title.
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2. That said act, in effect, amends the general interest 
law, also the general corporation law of the state, with
out containing the sections so amended, and witlout re
pealing the same.  

3. Because a portion of the act has been by this ourt 
held void, and it is claimed such portion was a material 
inducement to the legislature to pass the act as a whole.  

4. Because that portion of the act which provides that 
although the dues, fines, premiums and other charges 
paid by members may aggregate a greater amount than 
the legal rate of interest, on loans 01ade them, such pay
ments shall not be construed to make such transactions 
usurious, is an attempt on the part of the legislature to 
usurp the powers of the courts, and therefore void.  

These objections we will examine and discuss in their 
order. If any one of them is tenable, the lower court was 
right in rendering the decree it did; if none of them can 
be sustained, the decree must be reversed.  

The evils which the framers of the constitution of 1866 
sought by section 19, article 2 thereof, to obviate were 
surreptitious legislation, and a then common practice of 
including in one bill various subjects in nowise related 
to one another, by means of which a, sufficient number 
of votes could be mustered to the support of provisions 
which, if entertained on their individual merits, would 
fail of passage. It was not intended thereby to prohibit 
comprehensive titles. State v. Stuht, 52 Nebr., 209; Pax
ton & Hershey Irrigating Canal & Land Co. v. Farmers & 
Merchants Irrigation & Land Co., 45 Nebr., 884; State v.  
Bemis, 45 Nebr., 724; Van Horn v. State, 46 Nebr., 62.  
Boggs v. Washington County, 10 Nebr.,.297. If each piece 
of legislation must be confined to a single subject, it is 
evident that, so far as that one bill is concerned, there 
is little opportunity for trading votes on one portion in 
order to secure votes on some other-certainly much less 
than under the old custom, which permitted the inclusion 
in a bill of any number of subjects, regardless of their re
lations or congruity. If the title must clearly express
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the subject, the smuggling into a bill legislation inimi
cal to public welfare is rendered more difficult, for a 
legislator or citizen who reads the title of a pending bill 
is apprised of the subject of legislation, although not 
necessarily of the specific contents of the bill, and thus 
put upon inquiry as to its contents. It is not essential 
that the title chosen by the legislature be the most ap
propriate; if it indicates the scope and purpose of the 
act, it is sufficient. State v. Bemn is, ubi supra; In re Whitc, 
33 Nebr., 812. Neither is it necessary that the title in
form its readers of the specific contents of the bill. If it 
indicates the subject of the proposed legislation, it meets 
all essential requirements. It needs not that it be a 
complete abstract and epitome of the contents of the bill.  
If no portion of the bill is foreign to the subject of legis
lation, as indicated by the title, however general the lat
ter may be, it is in harmony with the constitutional man
date. Boggs v. Washington County, ubi supra; Hopkins v.  
Scott, 38 Nebr., 661; Slate v. Moore, 48 Nebr.; 870. It is 
to be presumed that both legislators and citizens gen
erally are familiar with the institutions sought to be en
couraged by the legislation here attacked, and more or 
less so with the methods by them employed in attaining 
their objects. Any person reading the title of this act 
would infer that the object of the bill was to encourage 
the multiplication of these concerns, that shareholders 
might, through their instrumentality, secure themselves 
homes. He would further infer that the bill would dis
close the usual provisions relative to organizations of 
that class. He would expect to find provisions relative 
to the nianner in which money was to be obtained, the 
conditions upon which its use might be secured by those 
desiring it, the consideration exacted for such use, and 
all such matters as are usual to institutions of that na
ture. Everyone knows that, in order to obtain money for 
any purpose, some inducement must be offered those who 
have it by those who have it not. This inducement usu
ally takes the form of interest. It is as much to be ex

21



NEBRASKA RE PORTS.

Nebraska Loan & Building Ass'n v. Perkins.  

pected that in such legislation provisions regarding in
terest will exist, as that there will be found prescribed 
the rules and conditions for admission of members. If 
regulations concerning interest are to be anticipated, 
regulations concerning the rate of interest could scarcely 
be called surreptitious. Nor would it be a matter of sur
prise if the reader of such a title should, on a more par
ticular examination of the bill, find therein the liabilities 
of stockholders defined, or the exception of such con
tracts as it makes with borrowers from the general usury 
laws, or provisions relative to assessments, dues, fines, 
premiums and forfeitures, for these subjects are all of 
the very essence of institutions of this character. Without 
them, there could exist no organizations of that character.  
To hold that these subjects are not within the title would 
strip the act down to the bare wording of the title itself, 
which would merely enable certain persons to incor
porate, a right they already had under General Statutes, 
1873, chapter 11, section 123, under which corporations 
may be formed for any lawful purpose; and this would 
be convicting the legislature of frivolousness. The con
stitutional provision under consideration does not tend 
to unnecessarily restrict legislation; it does not compel 
the division of laws into separate acts, each covering 
merely a minute subdivision of what would, if properly 
connected, constitute a systematically arranged whole, 
though the unconnected parts of the whole might be 
many. A construction of the fundamental law that 
would require the separation of logically or naturally 
connected parts from each other, and their separate en
actment, would render valid legislation almost impossi
ble. The purpose of the fundamental law is subserved 
when the objects for its existence are attained, when 
there is a natural connection between the various parts 
of an act, and nothing foreign to the title is hidden 
therein. This we think the act in question accomplishes.  

Another phase of the same question may be discussed 
in this connection. It will be noted that the title of the

2-58 [VOL. 61



JANUARY TERM, 1901.

Nebraska Loan & Building Ass'n v. Perkins.  

act provides for the organization of associations for the 
purpose of "raising funds to be loaned among their mem
bers for building them homesteads." Section 1 of the 
act provides that these shall be organized "for the pur
pose of raising moneys to be loaned among the members, * * * for use in buying lots or houses, or in building 
or repairing or removing incumbrances from houses," etc., 
and it is argued that this portion of the act is much 
broader than the title, and for that reason violates the 
constitutional mandate. Doubtless a legislature may 
make the title to an act as restrictive as it pleases, and 
may sometimes so frame it as to preclude many matters 
being included in the act which might with entire pro
priety have been embraced in the one enactment, had the 
'title chosen not been too much narrowed. Cooley, Con
stitutional Limitations [6th ed.], 178. But a reasonable 
interpretation of this act will scarce comport with the 
argument of counsel to the effect that the title is too 
restrictive. While the word "build" is employed in the 
title, we doubt not it was employed in the sense of obtain, 
secure or acquire. The object sought was the obtaining 
of a home for the family, and the method of obtaining it, 
whether by purchase, by borrowing money from the asso
ciation with which to buy a tract of land and thereon 
erect a home, or to repair, or remove incumbrances from, 
a home already purchased would be immaterial. We are, 
therefore, of opinion that the title does not restrict mem
bers to the single method of building a home but that 
all -the means set out in section 1 are legitimate, and 
within the meaning and intent of the title.  

The second objection is also untenable. The act in 
question is complete in itself, and could not, therefore, 
be repugnant to the constitution, though it might con
flict with, or be repugnant to, some other statute. State 
v. Moore, supra; Van Horn v. State, supra; Bryant v. Dakota 
County, 53 Nebr., 755; Smith v. State, 34 Nebr., 689.  
Whether it does or does not conflict with the general 
usury laws, or those concerning corporations, is imma-
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terial, for the reason just stated. Nor is the fact that it 
refers to another law, making it requisite to follow the 
requirements of the latter in forming these corporations, 
a reason why this rule should not prevail. This does not 
constitute the act so uncertain as to render it difficult 
to ascertain just what the law is intended to be. The 
object of the constitution in requiring the portion of the 
law amended to be included in the new legislation is to 
preclude the amendment of laws in so blind a manner 
as to render it difficult to ascertain just what law is 
intended to be amended. Cooley, Constitutional Limita
tions, 181. The act has none of the elements of an amend
atory statute; it is distinctly legislation upon a new sub
ject, and relative to such subject is complete, although 
some of its provisions may in effect modify other statutes.  
A building is an independent entity, although it may be 
composed of materials similar in form and substance to 
those contained in thousands of neighboring structures, 
and though it may exclude the light from and in many 
ways modify the appearance and use of these others. So 
a statute is not necessarily amendatory of another be
cause of the fact that in its operation and effect it may 
widen or narrow the scope of some other act. In the 
case of Lincoln Building & Saving Ass'n v. G-raham, 7 Nebr., 
173, this court held certain portions of this act void, be
cause it appeared that there was an attempt therein to 
give to those portions a retroactive operation, and in that 
manner validate contracts executed before the passage 
of the act, but which were void from their inception. It 
is evident that the portions referred to are not an essen
tial part of the law now being considered; they have no 
relation whatever to future associations, or to their op
erations. To separate them from the body of the act in 
no way affects the operation or scope of the law, so far 
as relates to the organization of these associations, and 
the act is as complete, and as readily carried out, without 
as with those portions. State v. Stwiht, supra; State v.  
Moore, supra. There is no convincing force in the argu-
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ment that provisions relating solely to contracts made 
prior to the passage of the act in question could have been 
an inducement to its passage. The legislature was in
terested in enacting a law making it possible for the in
corporation of these concerns, rather than in validating 
contracts which had never been made by them. State v.  
Stuht, ubi supra. It is not within the province of the 
legislature to interpret the law, or to apply it to particu
lar cases, that being peculiarly the duty of the courts.  
But we do not think that the legislature, in reciting 
that the contracts of these associations should not be 
construed to be usurious, intended to usurp judicial 
functions. While the wording of the statute would bear 
the construction that it was a direction to the courts, 
yet the substance of the legislation must be regarded, 
rather than the form, and for that reason we are of opin
ion that it was rather the intention of the legislature to 
establish a rule of interest relative to this particular 
class of contracts; that the act is declaratory, the intent 
thereby being to relieve the contracts of these institutions 
from the operation of the usury laws, rather than an at
tempt to arrogate to the legislature judicial functions.  
Cooley, Constitutional Limitations, 113.  

For the reasons given, it is the conclusion of the court 
that the act in question does not violate any of the con
stitutional limitations referred to in the brief of counsel; 
for which reason the judgment of the lower court must 
be reversed and the case remanded for further proceed
ings in accordance with this opinion.

REVERSED AND REMANDED.
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EMfRY S. ELLIS ET AL. V. ALICE MUSSELMAN ET AL.  

FILED FEBRUARY 6, 1901. No. 9,352.  

1. Creditor: SECURITY FROM INSOLVENT DEBTOR: INTENT TO DEFRAUD.  

A creditor may lawfully accept security from an insolvent debtor.  
but it is not permissible to do so for the purpose, and with the 
intention, of defrauding other creditors.  

2. Mortgage: FoRM OF ABSOLUTE DEED: INSOLVENT DEBTOR: BADGE OF 

FRAUD: WITHHOLDING FROM RECORD: EXAGGERATE) CONSIDERA

TION. A mortgage in the form of an absolute deed, when given by 
an insolvent debtor, is a badge of fraud. So also, under some cir
cumstances, is the withholding of such an instrument from rec
ord, or the statement therein of a false and exaggerated consid
eration.  

3. Evidence: JUDGMENT. Evidence examined, and found to support 
the judgment.  

0 

ERROR from the district court for Gage county. Tried 
below before LElTON, J. Affirmed.  

L. M. Pemberton, for plaintiffs in error.  

F. B. Sheldon and Frank T. Ransom, contra.  

SULLIVAN, J.  

The purpose of this action, which was brought by the 
defendants in error in the district court for Gage county, 
was to have the real estate described in the petition sold 
for the satisfaction of certain judgments recovered by 
them against Joseph Ellis. A trial of the issues formed 
by the pleadings resulted in a finding that Ellis, the 
former owner of the property, transferred it to his sons, 
the plaintiffs in error, on April 8, 1895, and that th 
deeds of conveyance were made and received for the pur
pose, and with the intention, of hindering, delaying and 
defrauding the grantor's creditors. A decree was ren
dered awarding the relief for which the creditors prayed.  
The only question discussed by counsel is the sufficiency 
of the evidence to sustain the conclusion of the trial court.  
As the result of a careful reading of the record our con-
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viction is that the judgment rendered does complete jus
tice between the parties and should not be disturbed.  
It is true that Joseph Ellis was in'debted to his sons at 
the time he conveyed to them the land in question; but 
that fact did not necessarily make the conveyance valid, 
nor shield them from the assaults of creditors. The 
plaintiffs in error might lawfully accept security from 

their father, but it was not permissible for them to do 

so with the intention of defrauding other creditors. If 

a conveyance is the product of two motives, one innocent 

and the other corrupt, it is, according to all the authori
ties, within the proscription of the statute of frauds.  

Iedrick v. Strauss, 42 Nebr., 485; Landauer v. Mack, 43 

Nebr., 430. The rule upon this subject is thus perspicu

ously stated in the American and English Encyclopedia 
of Law: "Although a creditor who obtains from an in

solvent debtor an assignment of property in payment of, 
oras security for his debt, may know that his debtor is 

acting with the design of delaying and defrauding other 

creditors, he will not lose his preference by reason of 

such knowledge, if he takes the assignment in good faith, 
and without any view of aiding in the consummation of 

the purpose, further than necessarily results from secur

ing a preference to himself. If, however, it appears from 

the circumstances attending the transaction that the pre

ferred creditor was not acting with the sole purpose of 

securing the payment of his own debt, but also from a 

desire to aid the debtor in defeating other creditors, or 

in covering up his property, or in giving him .a secret 

interest therein, or in locking it up in any way for the 

debtor's own use and benefit, the creditor will not be 

protected, but the transaction will be declared fraudu

lent." Vol. 14, 2d ed., pp. 295, 296. Although the Ellis 

boys knew that their father's affairs were involved and 

that he was liable to be sued at any time, they took from 

him warranty deeds which they withheld from record 

for about nine months. Those deeds when recorded were 

calculated to deceive creditors. They concealed the in-
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terest of the father and proclaimed to the world that 
the absolute ownership of the property conveyed was in 
the sons. Neither of the deeds truly expressed the con
sideration for which it was given. Truth was not even 
approximated. The transaction, as the record reveals it, 
is flecked with the indicia of fraud. It was evidently de
signed by all the parties as a protection to the father as 
well as to the sons. The judgment is 

AFFIRMED.  

NATIONAL BANK OF COMMERCE, APPELLEE, V. ANNIE R.  
KINKEAD ET AL., APPELLANTS.  

FILED FEBRUARY 6, 1901. No. 9,359.  

1. Decree of Foreclosure: MODIFICATION: PERSONAL LIABILITY. A de
cree of foreclosure, in so far as it directs a sale of the mortgaged 
property, is in no manner affected by a modification touching 
the personal liability of one of the defendants.  

2. - : POWER OF OFFICER: DERIVATION: ORDER OF SALE: DECREE.  
The power of an officer under a decree of foreclosure is derived 
from the decree itself, and not from the order of sale issued 
by the clerk; and if such officer has made the sale in accordance 
with the decree, it is the duty of the court to confirm it.  

3. Valid Appraisement: SALE: COMPLAINT: INVALID APPRAISEMENT.  
Where there is one valid appraisement of property and a sale 
thereof for more than two-thirds of such appraisement, it is no 
just ground of complaint that there was another appraisement 
which was not valid.  

4. Conflicting Evidence. Where the evidence, adduced on the hear
ing of objections to an appraisement because the valuation .is 
too low, is conflicting, if the finding of the court has substantial 
support it will not be disturbed.  

APPEAL from the district court for Douglas county.  
Heard below before KEY8OR, J. Affirned.  

A. N. Ferguson, for appellants.

E. J. Cornish, contra.
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SULLIVAN, J.  

This is an appeal from an order confirming a sale made 
by the sheriff of Douglas county under a decree of fore
closure. The real estate in question was originally owned 
by Mary Cunningham, who mortgaged it to the National 
Bank of Commerce and a part of it was subsequently 
sold to Annie R. Kinkead. The bank brought.au action 
to enforce its security, and at the February, 1895, term 
of the court obtained a decree directing a sale of the 
mortgaged property and adjudging Kinkead to be per
sonally liable for any deficiency that might exist after the 
due application of the proceeds of the sale. A motion by 
Kinkead to vacate this decree was considered and over
ruled at a subsequent term. The record, after reciting 
the decision of the court upon the motion, continues: 
"It further appearing to the court that a certain clerical 
error and mistake appears in said decree as entered of 
record herein, by consent of the parties hereto, on mo
tion of the defendant Annie R. Kinkead in open court, 
it is ordered that said decree be amended nunc pro tunc 
as of the date of the 3d day of April, 1895, so that the 
said decree as amended shall read as follows." Then fol
lows the decree substantially as originally rendered, ex
cept that the finding with respect to the personal liabil
ity of Kinkead is omitted. The property was appraised 
and sold under the second decree, but the court refused 
to confirm the sale, because that decree was entered with
out notice to Cunningham and was, as to her, void for 
want of jurisdiction. The bank then proceeded under the 
first decree and caused the property to be again ap
praised, advertised and sold. This sale was approved by 
the court, and, in our judgment, the decision was right.  
Conceding that the modified decree was void as to Cun
ningham and valid as to the bank and Kinkead, it. does 
not follow that the court was without authority to sell 
the mortgaged property for the satisfaction of the amount 
due upon the mortgage. It is perfectly plain that it was

VroL. 61] 265



National Bank of Commerce v. Kinkead.  

the office of the second decree to strike out of the first 
decree the provision making Kinkead personally liable 
for a deficiency. The court did not intend to make two 
decrees for the sale of the property. But if the court 
had made two decrees, that would not afford any suffi
cient reason for refusing confirmation of the sale. The 
power to sell was not derived from the order of sale held 
by the sheriff, but from the decree; and if the sale was 
in accordance with the decree, it was the duty of the court 
to ratify it. As there was one valid appraisement, and 
a sale of the property for more than two-thirds of such 
appraisement, it is no just ground of complaint that 
there was another appraisement which was not valid.  
Nebraska Loan & Trust Co. v. Haier, 40 Nebr., 281. The 
court decreed a sale of the property; it then sold it for 
more than two-thirds of its value as fixed by appraisers 
lawfully chosen; that is all there is to this branch of the 
case; it is the sum and substance of the principal matter 
in dispute. Whether the power to sell was derived from 
one decree or the other, or from both, can be of no pos
sible consequence in determining the controversy now 
before us for decision.  

It is contended that the appraisement was not fair, 
that the valuation was too low, and that it should have 
been set aside. The evidence upon this question is sub
stantially conflicting, and, while the preponderance seems 
to be with appellant, we think the finding of the trial 
court is not without sufficient support and we, therefore, 
decline to disturb it.  

The order of confirmation is 
AFFIRMED.
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DAVID C. JOHN, APPELLEE, V. WILLIAM J. CONNELL ET 

AL., APPELLANTS. * 

FILED FEBRUARY 6, 1901. No. 9,373.  

1. Ordinance of .City: GRADING STREET: ASCERTAINMENT OF DAMAGES: 

MANDATORY ENACTMENT. The provision of section 117 of the 

Omaha charter (Session Laws, 1887, ch. 10) with respect to the 

ascertainment of damages before ordering the grading of a 

street is mandatory and indispensable; and compliance with the 

requirement is essential to vest the mayor and council with 
jurisdiction to levy a grading tax.  

2. Void Tax: LIEN: TRANSFER FROM PUBLIC TO PURCHASER. Whether 

a tax sale is void on account of irregularities, or is void for want 

of authority in the treasurer to sell, the lien of the tax for the 

non-payment of which the sale was made is transferred from 

the public to the purchaser.  

3. Lien: TRANSFER. And in such case the lien for any prior or subse

quent taxes afterwards paid by the purchaser for the protec

tion of his rights under the tax-sale certificate is likewise trans

ferred to him.  

4. Tax-Sale Certificate: LIEN. A tax-sale certificate based upon a 
void levy or assessment gives to the person to whom it is issued 

no lien upon the property described therein.  

5. : : OWNER'S 1RI0HTs. But if the owner of such certifi

cate, in the belief that it is valid, pays taxes subsequently 

levied and which are a lien upon the property described in the 

certificate, he is subrogated to the rights of the public in such 

taxes and entitled to enforce the lien therefor.  

6. Record: SUBSTANTIAL COM PLIANCE. Where the record shows sub

stantial compliance with the jurisdiciional prerequisites by the 

taxing authorities in levying a special assessment, and the land

owner fails to point out or suggest the existence of any sub

stantial defect in the proceedings, the judgment of the district 

court refusing to enforce the lien created by the statute in 

favor of the public will be reversed.  

APPEAL from the district court for Douglas county.  

Heard below before POWELL, J. Reversed.  

Connell & Ives, for appellants.  

Henry P. Leavitt and William D. Beckett, contra.  

*lehearing allowed.
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SULLIVAN, J.  

This action to foreclose a tax lien was brought by 
David C. John against William J. Connell in the district 
court for Douglas county. It is claimed that the lien 
results from a tax sale based upon a special assessment 
made by the proper authorities of the city of Omaha to 
defray the cost and expense of grading Poppleton ave
nue between Twentieth and Thirty-sixth streets. It is 
alleged in the petition aind shown by the proof that in 
1892 the defendant's lot was, by the county treasurer, 
sold for the satisfaction of a delinquent grading assess
ment; that the plaintiff was the purchaser; that he re
ceived a tax-sale certificate in the usual form, and that 
he afterwards paid other general and special taxes 
charged against the property. The court found that the 
special assessments were void, but that the general taxes 
were valid; it also found that the plaintiff was the owner 
by subrogation of the lien for general taxes and ren
dered a decree enforcing the same. Both parties appeal.  
The defendant insists that the tax sale was not grounded 
upon a valid tax, and that, therefore, the plaintiff ac
quired neither a lien upon the property nor the right to 
pay taxes levied against it for subsequent years.  

At the time Poppleton avenue was ordered graded by 
the city authorities the charter of 1887 had been adopted 
and was in force. By section 117 (Session Laws, 1887, 
ch. 10) it was provided: "Before any street, avenue, or 
alley shall be ordered graded, the damages, if any, by 
reason of such grading to property along that portion 
of the street proposed to be graded, including approaches 
thereto, shall first be ascertained and determined by 
three disinterested freeholders, who shall- be *appointed 
by the mayor and council for that purpose, who shall 
make such appraisement, taking into consideration the 
benefits, if any, to such property, and who shall exclude 
any damages resulting from any change or changes of 
the original or first established grade, and the amount of
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damages so assessed, unless an appeal is taken, shall be 

due and payable to such property owners, or their agents, 
in sixty days after the completion and acceptance of such 
work of grading." The requirement of this section in 

regard to the ascertainment of damages was, in our opin

ion, mandatory and indispensable; it was a condition 

precedent to the exercise of the power to order the grad

ing to be done. Our former decisions compel us to this 

conclusion. Smith v. City of Omaha, 49 Nebr., 883; Ives 

v. Irey, 51 Nebr., 136; Merrill v. Shields, 57 Nebr., 78; 
Henderson v. City of South Omaha, 60 Nebr., 125; Von Steen 

v. City of Beatrice, 36 Nebr., 421; State v. Birkhauser, 37 
Nebr., 521; Harmon v. City of Omaha, 53 Nebr., 164; 
Leavitt v. Bell, 55 Nebr., 57. There was no attempt on 

the part of the city authorities to comply with section 

117, supra` and consequently they never acquired juris

diction to levy the grading tax. Not only was the sale 

to plaintiff unwarranted and null, but the levy itself was 

without lawful authority and created no lien against 

defendant's property.  
Having concluded that the tax sale was not grounded 

on a valid assessment, we have next to inquire whether 

the court erred in giving judgment in favor of John for 

the general taxes which he paid on the assumption that 

he had obtained a lien by virtue of the treasurer's cer

tificate. It is now thoroughly settled by the decisions 

of this court that, so far as the purchaser is concerned, 
there is no substantial distinction between tax sales that 

are void on account of irregularities antl those that are 

void for want of authority in the treasurer to sell. In 

either case the lien of the tax, for the non-payment of 

which the sale was made, is transferred from the public 

to the purchaser; and so also is the lien of any prior or 

subsequent tax afterwards paid by the purchaser for 

the protection of his rights under the treasurer's cer

tificate. Grant v. Bartholomew, 57 Nebr., 673; Adans v.  

Osgood, 60 Nebr., 779. The defendant, however, contends 

that the right to pay subsequent taxes does not exist in
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favor of a person who has only an apparent and not an 
actual lien upon the property. It is said that in such 
case there can be no subrogation, because that right 
does not belong to one who makes a payment voluntarily, 
and not for the protection of some right or interest which 
he has in the property. Such is the rule laid down in 
Sheldon on Subrogation, sec. 240, and it is not ques
tioned here; but it has been held in this state that the 
holder of a tax-sale certificate is not a volunteer, even 
though the land described in the certificate is exempt 
from taxation. Wilson. v. Butler County, 26 Nebr., 676.  
In the case just cited MAXWELL, J., speaking for the 
court, said (p. 683): "A party having a lien on real es
tate, or having reason to believe that he has such lien, 
by paying taxes to protect the same, cannot be said to 
have made such payments voluntarily, so as to preclude 
a recovery." And further along in the same opinion the 
learned justice observes (pp. 683, 684): "The tax pur
chaser has a right to assume that the records of the 
county state the facts as they actually exist, and rely 
upon them, and is not compelled to look elsewhere for 
evidence of their veracity." In Merriam v. Hosiaple, 17 
Nebr., 345, the tax, for the satisfaction of which the de
fendant's property was sold, was void because, according 
to the decisions under the former revenue law, the fail
ure of the assessor to swear to the assessment roll, was a 
jurisdictional defect. Morrill v. Taylor, 6 Nebr., 236; 
Lynam v. Anderson, 9 Nebr., 367; MeNishv. Perrine, 14 
Nebr., 582. But it was held, nevertheless, that the plain
tiff had, by the payment of subsequent taxes, become 
subrogated to the rights of the public and was entitled 
to enforce the lien acquired thereby. The doctrine of 
the case is thus stated in the syllabus: "Where the pur
chaser at a void sale of real estate for taxes pays the 
taxes legally levied upon the real estate for subsequent 
years, upon a failure of his title he will be subrogated 
to the rights of the county to the extent of the legal 
taxes so paid by him with legal interest, even though the
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taxes upon which the sale was had were void by reason 
of the default of the assessor in not filing the proper 
oath with the assessment roll." 

It has been said over and over again in the decisions 
of this court that the policy of our revenue law has al
ways been to encourage men to become purchasers at 
tax sales by insuring them against loss of the money in
vested. The most recent expression upon the subject is 
found in Grant v. Bartholomew, supra. In that case 
RAGAN, C., speaking of the legislation in favor of pur
chasers at tax sales, said (p. 688): "Now what was the 
object of this legislation? It *as designed as an in
centive and an inducement to persons to purchase real 
estate offered for sale by county treasurers for the non
payment of delinquent taxes thereon so that the state 
might collect its revenues and discharge its obligations; 
and the legislature, having in mind the abhorrence of 
the courts for all forfeitures and the disposition upon 
their part to put a strict construction upon revenue laws 
which deprived the citizen of his property for a tax much 
less than its value, provided that in no event should a 
purchaser at a tax sale whose title failed lose his money.  
If one purchased at a tax sale real estate on which no 
tax was due at the time, then the county was to hold the 
purchaser harmless by reimbursing him the money he 
had paid out at such tax sale; and if the land was liable 
for taxation, if taxes were due and delinquent against 
the land, then the owner of a tax-sale certificate was 
declared to be the assignee and the owner of the liens 
which the public had against that land and for which 
the public had sold or attempted to sell it." The doc
trine of subrogation has its foundation in the principles 
of natural equity, and it is quite probable that the legis
lature contemplated, as a matter of justice as well as 

of policy, that when the public received payment of any 
taxes from a tax-sale purchaser, the right of the public 
-its lien for taxes-should be transferred to and vest 

in such purchaser. The holder of a tax-sale certificate
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pays subsequent taxes with the understanding that he 
will be subrogated to the rights of the public; and the 
county treasurer, the agent of the public, receives pay
ment with a like understanding of the effect of the trans
action. This being so it would seem that the statute 
(Compiled Statutes, 1899, ch. 77, art. 1, sec. 116) should 
be given a liberal construction, with the view of making 
the intention of the parties effective. To permit the ex
tinguishment o; a tax lien when the tax is paid by the 
holder of the treasurer's certificate would tend to frus
trate the policy of the state with respect to the collection 
of its revenues, and would benefit no one except the de
liuquent landowner whose attempt to escape the burdens 
of government renders him undeserving of its solicitude.  

Our examination of the record has not revealed any 
vital infirmity in the proceeding which resulted in the.  
levy of the sewer tax, and defendant has not pointed 
out, or even suggested, the existence of any substantial 
defect in such proceeding. We conclude, therefore, that 
the special sewer tax is valid and that the court erred 
in not enforcing it. The judgment is reversed and the 
cause remanded, with direction to the district court to 
render a decree enforcing the lien for general taxes and 
for the special sewer tax.  

JUDGMENT ACCORDINGLY.  

HAYES COUNTY V. JOHN IE. CHRISTNER.  

FILED FEB3RUARY 6, 1901. No. 9,380.  

1. County Clerk: SALARY: FEE BOOK: AccoUxTIxG. The county clerk 
of each county in this state is required by law to enter upon 
his fee book and account to the county board for all moneys 
received by him as salary.  

2. - : - : AGREEMENT WITn BOARD: COMPENSATION IN UXCEss 
OF LIMIT. An agreement or understanding between the county 
board and county clerk that the latter shall receive, for per-
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forming his official duties, compensation in excess of the limit 
fixed by law is null and void.  

3. : CLAIM: ADJUDICATION: AVAILABILITY PRO TANTO.  

Where a claim for salary and extra compensation is presented 

by a county clerk to the county board and allowed, the order 

of allowance is available to the clerk as an adjudication, only 

to the extent that the board acted judicially.  

4. - : - : - - : Paoor. In such case the 

clerk, if he relies on the action of the board as an adjudication 

in his favor, must show affirmatively what part of the claim 
allowed was for extra compensation and what part for salary.  

5. Finding of Referee: EFFECT: REVERSAL: ACTION OF THE COURT.  

Where the findings of a referee have the effect of a special 

verdict, and the decision of the trial court is reversed for error 
which does not affect the findings or impeach their correctness, 

this court will render the proper judgment or remand the cause 
with special directions.  

ERROR from the district court for Hayes county.  

Tried below before GIMES, J. Reversed.  

John Wilson and Webster S. Morlan, for plaintiff in error.  

John W. Cole and R. C. Orr, contra.  

SULLIVAN, J.  

John H. Christner, the plaintiff below, was the duly 

constituted county clerk of Hayes county during the 

years 1888 and 1889. In this action, which came to the 

district court by appeal from an order of the county 

board, he filed a petition asking a judgment for the sum 

of $1,361, which he claimed was due him on account of 

services rendered and money expended for the county 

while acting in his official capacity. The issues evolved 

by the pleadings were tried before a referee, who in due 

time filed his report finding that the plaintiff should be 

charged with fees earned and received amounting to 

$4,646 and be credited with $4,923, for services rendered 

and money paid out. For the difference between these 

amounts, being $277, the court gave judgment against 

the county. The report of the referee, which has the 

22
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effect of a special verdict, does not, in our opinion, sup
port the decision rendered. It is quite evident from the 
report that the plaintiff received $350 as salary which 
the referee erroneously failed to charge him witi in the 
accounting. The findings relating to this matter are as 
follows: 

"3. That for the year 1888 it was agreed and under
stood by and between the plaintiff and the board of 
county commissioners of said county that the plaintiff 
should receive a salary of $200 per annum, for attending 
to the business of the county and for finishing work left 
undone by his predecessor in office.  

"4. That the only record of the action of said board 
of county commissioners in the matter of * * * allow
ance for salary to the plaintiff for the year 1888, as 
county clerk of said county, entered upon the commis
sioners' record, was made on the 3d day of April 1888, 
and is as follows: 'On motion the county clerk is allowed 
$200 per year for doing the county work.' * * * 

"13. That the plaintiff made out and filed with the 
board of county commissioners of said county, a sworn 
claim for the sum of $100 for his salary from January 
5th, 1888, to July 1st, 1888, and on the 18th day of June 
1888, said claim was duly audited by said board of county 
commissioners and a warrant was drawn on the treas
urer of said county for said amount in favor of the plain
tiff in payment of said claim of the plaintiff as county 
clerk, and the same was duly paid.  

"14. That the plaintiff made. out and filed with the 
board of county commissioners of said county, a sworn 
claim for the sum of $100 for his salary as county clerk 
from July 1st, 1888 to January 1st, 1889, which claim 
was on the 18th day of June 1.889, duly audited, a war
rant drawn on the treasurer for same and paid to plain
tiff.  

"15. That the plaintiff made out and filed with the 
board of county commissioners of said county, a sworn 
claim for the sum of $100 for his salary as county clerk
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from January 1st to July 1st, 1889, which claim was, 
on the 27th day of July, 1889, duly audited, a warrant 
drawn on the treasurer of said county for same, and paid 
to plaintiff.  

"16. That the plaintiff made out and filed with the 
board of county commissioners of said county, a sworn 
claim for the sum of $50 for salary as county clerk of 
said county. for the third quarter of the year 1889, which 
claim was, on the 7th day of October, 1889, duly audited 
and a warrant for said amount drawn on the treasurer 
of said county and paid to the plaintiff.  

"17. The plaintiff did not report or include in the fees 
or moneys received by him as such county clerk during 
his term of office, the * * * $200 which he received 
as salary for 1888, and the $150 which he received as 
salary for 1889.  

"19. The $350 paid to the plaintiff as salary for the 
years 1888 and 1889 was with the knowledge and under
standing of the board of county commissioners of said 
county and the plaintiff that the same was to be and was 
additional to the $1,500 salary which the plaintiff was 
entitled to from the fees received by him as such county 
clerk.  

"20. No appeal was ever taken from the action of the 
said board of couity commissioners, in the matter of the 
allowance of the claims of the plaintiff for salary." 

The maximum compensation of the plaintiff as.county 
clerk of Hayes county was $1,500 per year, and it was his 
duty to enter upon his fee book, and account to the com
missioners for, the several sums received by him as sal
ary. State v. Silver, 9 Nebr., 85. The agreement or un
derstanding referred to in the nineteenth finding was in 
contravention of the statute and therefore void. The 
claims presented and allowed under the order set out 
in the fourth finding were not claims for extra compensa
tion, but for salary. But if those claims had been in part 
for extra compensation, the orders of allowance would 
be available to the plaintiff as adjudications only to the
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extent that the board acted judicially upon them. To 

bring himself within the rule established by Heald r.  
Polk County, 46 Nebr., 28, and Rugoss v. Cuming County, 
46 Nebr., 36, the plaintiff would have to show affirma

tively what part of the $350 was for extra services and 
what part for salary as clerk of the county board. The 

burden was upon him to show where the ministerial 
functions of the board ended and where its judicial fune
tions commenced. In. the absence of a finding that any 
part of the $350 was allowed as extra compensation, it 

must be all considered and dealt with as salary.  

The plaintiff did not move to set aside the findings; 
they were apparently satisfactory to him, and he must 

now be content with the judgment which should be pro

nounced upon them. The legal conclusion from the facts 

found is that the county is not indebted to Christuer in 

any sum whatever. The decision of the district court 
is, therefore, reversed and the action dismissed.  

REVERSED AND DISMISSED.  

SHEDRICK C. BURLINGIM V. STATE OF NEBRASKA.  

FILED FEBRUARY 6, 1901. No. 11,365.  

1. Information: IrMATERIALT VARANCE. Where, in an information, a 

word found in the instrument proved is omitted from the instru

ment as recited, or a word inserted in the instrument described 
which is not in the instrument proved, or a word in the instru

ment proved is abbreviated or misspelled in the instrument 
described, or numbers and dates are represented by figures, 
and the change in no manner or for any purpose alters the 

signification or tends to prejudice the substantial rights of the 
defendant upon the merits of the case, the variance is imma
terial.  

2. Criminal Code: RATIONAL PROCEDURE: HYPERTECHNICAL RULES: 

ABOLITION OF COMMON LAW. In adopting the Criminal Code the 
legislature intended to provide a rational system of procedure 
for.the trial of persons accused of crime, and to abolish the 

hypertechnical rules of the common law.
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3. Evidence: VOLUNTARY CONFESSION. Where everything said by or to 
the accused, with respect to the crime charged, while he was 
under arrest, is disclosed, and it thus appears that the con
fession offered in evidence was voluntary and not made under 
the influence of hope or fear emanating from any one in author
ity, or concerned in the administration of justice, it is not error 
to receive such confession.  

4. Forgery: ESSENTIAL ELEMENT: FRAUDULENT INTENT: ACCEssoRY. A 
fraudulent intent is an essential element of the crime of aiding 
and abetting the commission of a forgery.  

5. - : EVIDENCE: ANOTHER TRANSACTION. On the trial of a person 

charged with having aided and abetted another in the forgery 
of a deed, it is proper, for the purpose of proving the criminal 
intent of the principal felon, to show that the person who 
committed the forgery had, but a short time before, forged 
another deed purporting to convey the same property.  

6. Exclusion of Evidence: PROVINCE OF JURY. It is error to exclude 
evidence the legitimate tendency of which is to put an inno
cent complexion upon inculpatory circumstances proven by the 
state; the weight of such evidence is for the jury.  

7 Instruction: AccESSORIAL AcT. Where, in the trial of a person 
charged as an accessory before the fact, the evidence tends to 
prove the commission of the crime in two or more counties, 
the court should, in plain terms, charge the jury that there 
should be an acquittal, if no accessorial act was committed in 
the county in which the information was filed.  

8. Exclusion of Certain Evidence No Error. It is not error to exclude 
evidence which has no tendency to impeach any witnegs on a 
material point, and which is not substantive proof of any fact 
relevant to the issue.  

Eunon from the district court for Douglas county.  
Tried below before BAKER, J. Reversed.  

Ed P. Smith and John A. Sheean, for plaintiff in error.  

Constantine J. Smyth, Attorney General, and Paul Pizey, 
Assistant, contra.  

SULLIVAN, J.  

In the district court for Douglas county Shedrick C.  
Burlingim was tried and convicted on an information 
charging him with having incited and instigated one 
John Johns to commit the crime of forgery. The forged
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instrument, a warranty deed purporting to convey to 
Henry N. Moore a quarter section of land owned by 
Peter Buller, and situate in Seward county, was re
ceived in evidence over defendant's objection that it was 
not the instrument described in the information. The 
ruling of the court was excepted to and is assigned for 
error. The deed pleaded differed from the one given 
in evidence in no material particular. The differ
ences pointed out consist of abbreviations, misspelling, 
improper use of numerals and the insertion of the 
phrase "and no 100" before the word "dollars" in 
the clause expressing the consideration. These variances 
did not tend to prejudice any substantial right of 
the defendant upon the merits of the ca.se, and the trial 
court rightly held that they were immaterial. Criminal 
Code, sees. 412, 413; State v. Collins, 115 N. Car., 719; 
Burress v. Commonealth, 27 Gratt. [Va.], 934; People v.  
Baker, 100 Cal., 188; Commonwealth v. Costello, 120 Mass..  
358; People v. Phillips, 70 Cal., 64; 9 Ency. P1. & Pr., 594.  
What we conceive to be the correct rule is thus stated 
by the supreme court of California in the last case men
tioned. wherein McKinstry, J., says: "We think the rule 
is, that if the variance does not change the sense in any 
way. it is not material. We are not to be understood as 
saying that when a contract alleged to have been forged 
is set forth in the indictment or information in words 
and figures, any other contract is admissible the legal 
effect of which is the same as that alleged and set forth 
in terms in the indictment; but that, when in the indict
ment a word found in the instrument proved is omitted 
from the instrument as recited, or when a word is in
serted in the instrument described which is not in the 
instrument proved, and the change in no manner or for 
any purpose alters the signification, the variance is un
important." The decisions of this court cited by counsel 
for defendant (Haslip v. State, 10 Nebr., 590; Davis v.  
State, 58 Nebr., 465; Sutton v. State, 58 Nebr., 567) do not 
hold to, or countenance in any way, the absurd and an-
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tiquated doctrine that the proof must respond to the 
allegations with literal exactness and that every trivial 
variance is material. It was the design of the legislature 
-in adopting the Criminal Code to provide a rational sys
tem of procedure for the trial of accused persons and the 
punishment of crime. The intention was to abolish the 
hypertechnical rules of the common law; and that, we 
think, has been accomplished.  

The court received in evidence alleged confessions 
made by the defendant while in the custody of the of
ficers who arrested him, and it is claimed that this con
stituted reversible error. The rulings complained of 
were in accord with the decision of this court in Snider 
v. State, 56 Nebr., 309. Everything that was said by or 
to the accused with respect to the crime charged was 
detailed by the witnesses Wise andi Carroll, and from 
their testimony it appears as a logical and necessary in
ference that the confessions, if they may be called such, 
were made voluntarily, and not under the influence of 
hope or fear emanating from any one in authority, or 
concerned in the administration of justice.  

Over defendant's objection the court received in evi
dence a deed made to L. F. Schultz by John Johns while 
the latter was personating Peter Buller. The deed was 
made a short time before the execution of the one de
scribed in the information. It assumed to convey the 
same land and was uttered with intent to defraud Harry 
T. Jones, for whom Schultz was acting. It was per
mitted to go to the jury, not for the purpose of proving 
a distinct crime, but to establish a criminal intent on 
the part of Johns. The state was required to show not 
only that the deed to Moore was not genuine, but that 
it was executed with intent to defraud. A fraudulent 
intent was an essential element of the crime for which 
the defendant was tried (Wagner v. State, 43 Nebr., 1); 
and the deed to Schultz was evidence of such intent.  
Knights v. State, 58 Nebr., 225; Davis v., State, 58 Nebr., 
465,
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Another ground upon which the defendant claims a 
reversal of the sentence is that the court erred in ex
cluding a letter written to him by Johnston & Kerr, land 
agents at Council Bluffs, Iowa. The letter is as follows: 

"CouNcr BLUFFS, IOWA, Feby. 25th, 1899.  
"Mr. Burlingim, Seward, Neb.-DEAR SIR: You have 

been referred to us by a.party who said we might be 
able to get a loan on the S. W. 4, sect. 9, Tp. 12, R. 4, your 
county. Please let us know the very most you can loan 
on it. Could you sell this quarter for cash; if so, at 
what price? Let us hear from you by return mail and 
oblige, 

"Yours Truly, JOHNSTON & KERR." 

The state introduced evidence to show that Burlingim 
had been endeavoring to find a purchaser for the Buller 
land, and the letter quoted was offered for the purpose 
of explaining his conduct and giving it the complexion 
of innocence. It seems quite clear that the letter should 
have been received. It was an exculpatory fact, the 
weight and influence of which it is not the province of 
the court to determine. The jury may have believed 
the evidence for the state and discredited the testimony 
of the defendant because his activity in seeking a pur
chaser was not, under the circumstances disclosed, sus
ceptible of an innocent construction. He should have 
been permitted to show that what he did was referable 
to the suggestion of Johnston & Kerr and not to a crim
inal compact between Johns and himself. It is prob
able, of course, that such an explanation would not have 
brought about an acquittal, but the accused was, never
theless, entitled to have his theory of the case given to 
the jury. It was for them to determine, in the light of 
all the circumstances, whether, in looking for a pur
chaser, the defendant acted honestly in the belief, or on 
the supposition, that Johnston & Kerr were represent
ing Buller. We can not say they would have found that 
the defendant knew the letter was inspired by Johns.
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The action of the court in charging the jury with re
spect to the venue of the crime is approved with some 
reluctance. The charge given was as follows: "And 
if you find from the evidence, beyond a reasonable doubt, 
that all the elements of forgery, as in these instructions 
described, were committed by the said John Johns in 
Douglas county, Nebraska; and if you should further 
find that the defendant, within the time hereinbefore 
mentioned, did willfully, knowingly and feloniously 
counsel with the said John Johns and aid or abet the 
said Johns in the committing of said forgery, although 
you find that only some part of the conversations of and 
pertaining to the said forgery, between defendant and 
John Johns, if there were any, such conversations, were 
had within Douglas county, you should find the defend
ant guilty in manner and form as he stands charged in 
the first count of the information." This instruction 
scarcely gives sufficient prominence to the venue. In 
view of the fact that the evidence tended to show the 
commission in three counties of the offense charged, it 
would have been fairer to have given the instruction 
requested by the defendant, which in plain terms stated 
that there should be an acquittal if no accessorial act 
was committed in Douglas county.  

The fifth subdivision of the brief filed by defendant's 
counsel is directed to a discussion of the rulings of the 
court excluding evidence tending to show that Johns 
had a confederate named Clark who was with him in 
Council Bluffs. We think there was no error in reject
ing this evidence. It had no tendency to impeach Johns 
upon any material point, and it was certainly not sub
stantive proof of defendant's innocence.  

For the error committed in excluding the letter from 
Johnston & Kerr the judgment is reversed and the cause 
remanded for further proceedings.  

REVERSED AND REMANDED.

NORVAL, C. J., not sitting.
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FRANK A. SEYMOUR ET AL. V. J. W. PHILLIPS.  

FILED FEBRUARY 6, 1901. No. 9,309.  

1. Sale: WARRANTY: NOTICE: EVIDENCE. A harvesting machine was 
sold on a special warranty that it was made of good material, 
properly constructed, and would do good work, and conditioned 
that if the machine did not work as represented, notice thereof 
should be given the seller and a reasonable time allowed to 
remedy the defects and to put it in proper order to do good 
work, when, if it could not be made to do good work, it should 
be returned to the place where received, and payment of money 
or notes returned. Upon trial the machine failed to do good 
work, and an expert was called. who partially remedied the 
defects, the machine, however, failing to satisfactorily do the 
work for which it was intended, of which the seller had notice.  
After the harvest the- buyer gave his notes for the machine 
and retained it with the agreement, as he testified, that the 
machine should be put in good repair and made to do proper 
work. Negotiations for repairs continued for some time, and 
no repairs being made, the buyer offered to return the machine, 
which was refused. Held, Under the facts and circumstances, 
that the retention of the machine did not estop the buyer from 
recovering, by way of counter-claim in a suit on the notes, dam
ages because of a breach in the warranty as to the material, 
workmanship and work guaranteed to be performed by such 
machine, and that the seller had waived its right to insist on 
the machine being returned and the contract rescinded under 
the provisions of the special warranty.  

2. Evidence. Where the evidence is conflicting, a verdict of the jury 
as to amount of damages sustained will not be set aside unless 
clearly wrong and unsupported by sufficient competent evidence.  

3. Limitation of Argument. Where the issues are not complicated, 
and the amount involved is small, it is not error for the trial 
court to limit the time for argument to the jury by counsel to 
fifteen minutes on each side.  

ERROR from the district court for Buffalo county.  
Tried below before GREENE. J. Affirmed.  

McIDonald & Squires, for plaintiff in error.  

B. 0. Hostetler, contra.  

HoLoMB, J.  
Plaintiff in error, also plaintiff below, brought an ac

tion to recover on two promissory notes, executed by
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the defendant, in the sum of $50 each. By answer de
fendant admits the execution of the notes, and pleads 
that they were given as a part of the purchase price of 
a certain harvesting machine, and that in the purchase of 
such machine the plaintiff warranted it to be of good 
material and workmanship and to be properly con
structed and to do good. work of the character for which 
it was intended; that there was a bre veh of the condi
tions of the warranty, and the defendant suffered dam
ages in a sum equal to and greater than the amount due 
on the notes; that he had offered to return the machine, 
but that the plaintiff refused to accept the same; where
fore lie asked to be dismissed from the action with his 
costs. The reply admitted the giving of a warranty, but 
pleaded that it was a special warranty, setting forth a 
copy, and that the defendant had failed to comply with 
its terms by him to be complied with. By its terms the 
machine was warranted to be well made and of good 
material, and to do good work with proper management 
when. set up and operated as per printed instructions.  
It was further provided in the warranty that if the ma
chine should not work well, notice was to be given to the 
company selling, and a reasonable time allowed to get 
to it and remedy the defects, when, if it could not be 
made to do good work, it should be returned free of 
charge to the place where received, and payment of the 
money and notes would be returned; that failure to im
mediately give notice as required, or continued posses
sion of the machine, whether kept in use or not, should 
be deemed conclusive evidence that the machine filled 
the warranty. The evidence on the trial disclosed, or 
tended to show, that at the time the machine was set up 
preparatory to beginning work the local agent was pres
ent and assisted therein; that after a number of attempts 
to regulate it, so as to make it do proper and satisfactory 
work, the local agent found himself unable to accomplish 
the same, and sent for an expert to properly arrange and 
regulate it. The expert came and made some changes,
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and supplied a worn out part of the machine, and stated 
that some of the defects in the machinery to be remedied 
required certain heavy repairs, for which he would have 
to send to the factory, as he did not have them, and, with 
some further attentions, left the defendant in possession 
of the machine. The working of the same, however, was 
not satisfactory. The defendant in the meantime had 
finished the harvest for that year, some sixty or 
seventy acres, and afterwards, when called upon to give 
his notes in settlement for the machine, did so, as he 
testifies, upon the agreement that the repairs necessary 
to make the machine operate satisfactorily were to be 
procured and the machine put in good repair and satis
factory conditioin to perform good work in compliance 
with the terms of the warranty. No further attention 
seems to have been paid to the machine, or any other re
pairs made or furnished. In the following season of 1894 
there was a crop failure where the defendant resided, 
and the machine seems not to have been used. save to 
cut some light corn-stalks which had been almost en
tirely destroyed by the drought. Defendant paid the 
first note about the time of its maturity, December 1, 1893.  
When the second note matured and payment was re
quested, demand was made that the machine be repaired 
and put in satisfactory condition to comply with the 
terms of the warranty as originally agreed upon. An 
agent was sent to examine the machine, who ordered a 
list of repairs, which were never furnished. Several at
tempts were made to secure the repairs ordered, which 
for some reason failed, primarily, it seems, because the 
agent on whom the order was given claimed not to have 
the desired articles in stock. After these different at
tempts, and about the beginning of the harvest of 1895, 
an agent of the plaintiff again came to the defendant, 
but without any repairs. After some controversy over 
the matter, the defendant offering to return the machine 
and the agent refusing to accept it, he departed without 
repairing or arranging for further repairs. Suit was in-
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stituted and pleadings formed, as before mentioned. The 
court instructed the jury, substantially, that if the har
vester failed to comply with the terms of the warranty, 
the defendant could recover as damages the difference 
in value between what the machine was actually worth 
and its fair value had it been as represented and war
ranted, provided the defendant had substantially com
plied with the terms of the warranty by him to be per
formed, or that such compliance had been waived by the 
plaintiff. The instructions are excepted to, the plaintiff 
insisting that the defendant having kept the machine 
for the length of time he did, this amounted to an ac
ceptance thereof, and the defendant having failed to re
turn it as by the special warranty provided, he is es
topped from setting up the defense that it failed to 
comply with the terms of the warranty.  

That the machine was not as warranted, and would.  
not with proper management do good work and serve the 
purpose for which it was constructed, is, we think, fairly 
established by the evidence. The question, then, is 
whether the defendant could rely only on the provisions 
of the warranty for a return of the machine, if unsatis
factory, and a rescission of the contract, or whether he 
still had his remedy at law to retain the machine and re
cover in damages for a breach of the warranty. Under 
the defendant's testimony the machine did unsatisfactory 
work, of which the plaintiff was notified, as by the terms 
of the contract it should be. It undertook to regulate 
and repair the machine for the purpose of making it 
operate properly. This it failed to do, and the work of 
the machine during the entire time of the first harvest 
was improper and unsatisfactory, and of this it had 
notice. After the harvest, and at a time when defend
ant's right to return the machine and rescind the con
tract was unquestioned, he was induced to retain the 
machine, give his notes therefor, and the plaintiff promn
ised and agreed to repair the machine so as to comply 
with the warranty and make it do satisfactory work.
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Under such an arrangement, it occurs to us, that the de
fendant, by the retention of the machine, forfeited his 
right to a return thereof and a rescission of the contract, 
and the plaintiff waived its right to demand a return 
and insist on a strict compliance with the terms of the 
special warranty; but such action would not estop or 
preclude the defendant from his legal remedy of recoup
ment for such damages as he may have sustained be
cause of a breach of the terms of the warranty as to the 
quality, workmanship of the machine and character of 
the work which it was warranted to perform. By the 
instructions given to the jury they were told that, not
withstanding the failure of defendant to return the ma
chine, the defendant could recover on his counter-claim, 
if the plaintiff had waived its right to have a return or 
had refused a return when offered by the defendant.  
The question, we think, was properly submitted, and the 
defendant was not deprived of his remedy of damages 
for a breach of the contract. Aultman v. Theirer, 34 Ia., 
272; McCormick v. Dunville, 36 Ia., 645; Mandel v. Buttles, 
21 Minn., 391; Park v. Richardson, 81 Wis., 399; Machine 
Co. v. Mann, 42 Kan., 372; Warder v. Fisher, 48 Wis., 
338.  

It is also insisted that the finding of the jury as to 
the damages sustained equaling the amount due on the 
notes is not supported by the evidence. The evidence 
was conflicting, and there was evidence tending to es
tablish the fact that the machine, as it really was, was 
not worth more than that which had been paid by the 
defendant on the purchase price thereof. The jury evi
dently took this view of the matter, and we can not say, 
under the evidence, the verdict is manifestly wrong and 
unsupported by sufficient competent evidence.  

It is also urged that the court erred in limiting the 
argument of counsel to fifteen minutes on each side of 
the case. This is a matter that must be left largely in 
the- discretion of the trial court; and in a case of this 
kind, where the issues were not complicated, and the
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amount involved not large, we can not say that there 
was an abuse of discretion.  

The judgment of the trial court must therefore be 

AFFIRMED.  

H-ArTIE L. BRAND, APPELLEE, V. JOSEPH GARNEAU, JR., 
ET AL., APPELLANTS.  

FILED FEBRUAIIY 6, 1901. No. 9,344.  

1. Foreclosure Sale: SECOND APPRAISEMENT. Under section 495 of the 
Code, when real estate ordered to be sold under decree of fore
closure has been appraised and twice offered for sale and not 
sold for want of bidders, a new appraisement is authorized.  

2. Order Vacating Appraisal: APPLICATION: RIGHTs OF PARTIES. An 
order of the court vacating and setting aside- the first appraisal 
so made, without any application therefor, is immaterial and in 
nowise affects the rights of the parties to the action.  

3. Confirmation. Proceedings in an action confirming sale of real 
estate under decree of foreclosure examined, found regular, 
and the confirmation properly entered.  

APPEAL from the district court for Douglas county.  
Heard below before POWELL, J. Affirmed.  

Charles Ogden, Joel W. West and Albert Swartzlander, 
for appellants.  

J. 0. Deteiler, contra. 

HOLCOMB, J.  

An appeal is taken from an order of confirmation of 
sale of real estate made under a decree in foreclosure 
proceedings. It appears from the record that under an 
order of sale first issued the property was appraised and 
offered for sale twice after due advertisement, but was 
not sold for want of bidders. Thereupon it was reap
praised and after advertisement again offered for sale, 
but not sold for want of bidders. Objections to the last
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appraisement, with a motion to set aside the same, were 
presented by appellants. The property not being sold 
after one offering under the second appraisal, the order of 
sale was returned with the proceedings taken thereunder 
properly indorsed thereon. A second or alias order of 
sale under the decree was issued and the property again 
appraised for sale at the sum of $200. After advertise
ment the property was sold. The appraisement and sale 
were objected to by appellants, and upon their motion 
vacated and set aside, and, in the order made, all prior 
appraisements were vacated. A new appraisement and 
sale were ordered. The property was again appraised 
and sold after due advertisement.  

It is argued the court erred in its order vacating and 
setting aside the first appraisement of the property at 
$550. The objection is not well taken. Under the pro
visions of section 495 of the Code, the appraisement, after 
two offerings of the 1j operty, without bidders, became 
of no consequence in determining the amount for which 
the property should sell, and a new appraisement was 
authorized. The other appraisements were vacated on 
the appellants' objections, and, therefore, they can not 
now be heard to complain.  

In the order of the court made on motion of the appel
lants, vacating the prior appraisements and setting aside 
the last sale, a new appraisement and sale was directed.  
The appraisement, sale and other proceedings had under 
such order appear regular, and the order of confirmation 
was properly entered.  

We observe no cause for a special order as to the taxa
tion or retaxation of the costs.  

AFFIRMED.
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LELAND SPAULDING V. STATE OF NEBRASKA.  

FILED FEBRUARY 6, 1901. No. 11,452.  

1. Evidence: VERDICT: JUDGMENT. Evidence examined, and found to 
be sufficient to support the verdict of the jury and the judgment 
rendered thereon.  

2. Cumulative Instructions. Where an instruction is requested, the 
substance of which is contained in other instructions given, it 
is not error to refuse such requested instruction.  

3. Inapplicable Instructions. An instruction requested, which is in
applicable to the issues in the case and not based on the evi
dence, is properly refused.  

4. Misconduct of Jury. Where, in the trial of a criminal case, after 
submission to the jury, and while the jury was in charge of an 
officer, one of the jurors separated from the remainder while 
they went a short distance to eat one of their meals, and it 
appearing that no one communicated with the one juror during 
the absence of the others regarding the case, and that no im
proper influence could have been brought to bear upon him, the 
rights of the defendant are not prejudiced thereby, and a motion 
for a new trial because of such separation is not well founded.  

5. Relation of Attorney and Client: CONFIDENTIAL COMMUNICATIONS: 
TESTIMONY OF ATTORNEY: CONSENT OF CLIENT. Where the relation 
of attorney and client exists, confidential communications be
tween them, or statements made by the client to the attorney, 
are privileged, and the attorney will not be permitted to testify 
as to such statements without the consent of the client. Ruling 
by. the trial court sustaining objection to an attorney testify
ing in the case as to statements made by the prosecutrix held 
proper.  

6. County Attorney: DISQUALIICATION: APPOINTMENT BY COURT. Where 
a county attorney is disqualified from prosecuting in a criminal 
case, the trial court may appoint other counsel to prosecute.  
Order of trial court, finding county attorney disqualified and 
appointing other counsel to prosecute, held not erroneous.  

ERROR from the district court for Madison county.  
Tried below before CONES, J. Affirmed.  

William M. Robertson and Powers & Hays, for plaintiff 
in error: 

The relation of attorney and client must exist, in order 
23
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to make a communication privileged. Romberg v. Hughes, 
18 Nebr., 579; Basye v. State, 45 Nebr., 261.  

The confidential relation of attorney and client does 
not exist as between the prosecuting officer for the state 
and a state witness. Cole v. Andrews, 74 Minn., 93.  

In the interest of justice, any testimony in possession 
of the state which is beneficial to the prisoner should go 
to the jury. - Marks v. Beyfus, 25 Q. B. Div. [Eng.], 494.  

Constantine J. Smyth, Attorney General, Willis D. Old
ham, Deputy, Burt Mapes, Fred Free and Michael F. Har
rington, contra.  

HOLCOMB, J.  

A thorough consideration of the briefs of counsel, and 
an examination of the record in this case, convince us 
that the judgment of conviction rendered in the trial 
should be permitted to stand undisturbed. The defend
ant was convicted of the crime of rape. The prosecutrix 
was a female, nineteen years of age, who for about three 
years prior, had been accustomed to work for others at 
general housework as a domestic. For a while she was 
engaged in learning the business of dressmaking, but 
failed. It is disclosed that, while not feeble minded, 
as the term is ordinarily understood, she was perceptibly 
below the average person of her age and situation in in
telligence and strength of mind. On the night of the al
leged crime she attended an entertainment and dance 
given by the colored people of Norfolk in celebration 
of emancipation day. Several different persons were 
concerned in th6 alleged assault, some five or six alto
gether. One obtained her consent to accompany her 
home at the close of the entertainment. Others, includ
ing the defendant, were cognizant of this arrangement, 
and discussed the matter with a view to a possible dis
turbance and fight between the party who was to ac
company the prosecutrix and one other of the number, 
all of whom seemed bent on violence in some form or
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other. Bv one witness it is testified that the defendant, 
during the evening and before leaving the hall, declared, 
in substance, that they (meaning the party of whom be 
was one) would prevent the party referred to from ac
companying the prosecutrix home, whether she wanted 
to go with them or not, and that lie would have inter
course witli her whether she wanted to or not. When 
tihe pro)secutrix and her escort left the hall, about 2 
0'lock in the morning, the defendant with others was 
standing at the foot of the stairs leading from the hall.  
Some remarks were made about others taking the girl 
home, and about a fight between the escort and one 
other of the crowd. One of the party took hold of the 
girl's disenigaged arm and, with the others a short (is
tance in the rear, started towards the place where she 
was staying. At the railroad crossing the intruding 
party released his hold and returned to his companions 
a short distance behind. The defendant then left the 
party and seized the girl's arm, with the suggestion that 
they get away from the crowd. and she, still accom
panied by her escort, traveled with them rapidly along 
the track of the railroad, leaving the street and going 
along and by several coal-houses and other buildings 
usually erected along side tracks, until they were near 
some stock-yards and empty cars standing on the. track, 
where, as claimed by the prosecutrix, she was thrown 
violently to the groud, and, although offering all the 
resistance she was capable of, was, by the violence emi
ployed by the defendant and others, rendered uncon
scions and assaulted by the defendant and some five 
others. The manner of committing the offense was 
brutal and bestial, with not the trace of an extenuating 
circumstance. It is contended, and with some degree of 
plausibility, that the elements of force, resistance and 
non-consent axe not established by the evidence suffi
ciently to support the verdict of guilty of the crime of 
rape. As to physical resistance, the evidence is not as 
strong and conclusive as would usually be expected un-
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der similar circumstances. Just what terrorizing effect 
the unmanly and violent conduct of those connected with 
the affair had can not be known. The conduct of the 
parties to the assault at and after the entertainment was 
certainly enough to frighten a person of the age of the 
prosecutrix of more than ordinary courage. The sug
gestion of the defendant, that they get away from the 
crowd which was following them, very probably led her 
to the belief that he would assist her in escaping from 
them, and she readily and voluntarily accompanied him.  
The circumstances were unusual, and might well have 
overpowered a person of stronger mind than hers.  
There was evidence from which the inference could justly 
be drawn that she did resist to the full extent of her 
ability. There was evidence of a struggle; of her un
dergarments being torn; her hair disheveled and her 
clothes disarranged, and that she struck the defendant, 
leaving a mark visible for some time thereafter, which 
he admitted receiving by a blow from her. She testified 
that she became unconscious, and there is testimony by 
a third party who is disinterested, to the effect that after 
the several assaults had been made, she was crying, or, 
as he termed it, 'sniffling,' was bewildered and almost 
unconscious, and confused as to her location and the 
direction of her home. Her testimony was corroborated 
in many respects by circumstances, all tending to sup
port the charge in the information. It can not be said, 
as we view the record, that the evidence is insufficient to 
support a finding in favor of every essential element and 
material allegation of the crime charged. The verdict 
is supported by sufficient competent evidence.  

Complaint is made as to several instructions requested 
by the defendant and refused by the trial court. Of the 
instructions given to the jury were some twenty given 
by the court on its own motion, and four at the request 
of the defendant. The fact that no complaint is urged in 
the brief of counsel as to the instructions given by the 
court on its own motion is well calculated to raise the
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presumption that the charge as a whole was as favor
able to the defendant as he could rightfully ask. This 
presumption is strengthened by the fact that an instruc
tion given by the court on its own motion, to which a 
formal exception was taken, and one given at the request 
of the defendant are exact duplicates. The instructions 
as a whole covered every salient feature of the case, and 
were fully as favorable to the defendant as he could, in 
any view of the case, reasonably request.  

It is urged that two instructions upon the prior chas
tity of the prosecutrix as affedting the question of con
sent were erroneously refused. An examination of the 
record, however, discloses that in the third instruction 
given at the request of the defendant the jury's attention 
was especially called to the subject, and they were in
vited to a consideration of the evidence on this phase of 
the case for the purpose of determining the question 
of whether the prosecutrix consented to have intercourse 
with the defendant at the time of the alleged assault.  
The instructions requested and refused but stated the 
proposition in a different form, and to have given them 
would have been only a repetition, and they were, there
fore, properly refused.  

Complaint is also made because of the refusal of the 
trial court to give three other instructions touching the 
question of the use of force and the want of consent as 

necessary elements to constitute the crime charged.  

These same questions were covered by other instructions 
given by the court on its own motion, as well as one given 
at the request of the defendant, and no error was com

mitted in the refusal to give those requested, of which 

complaint is made.  
Instructions were also requested on the theory that 

unless the prosecutrix was non compos mentis, she was 

capable of consenting, if the jury found she did consent, 
and the crime of rape could not, therefore, be established.  

There was no such issue in the case or before the jury, 
and the instructions were inapplicable and not based on
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any evidence. The state of the prosecutrix's mind was 
shown, as any other fact, for the purpose of aiding the 
jury in the determination of the question of whether she 
resisted to the extent of her ability a-nd as an explana
tion of her after conduct. The jury were fully instructed 
on the question of consent, and that, if given, however 
tardily, the defendant could not be found guilty, no mat
ter how much force he might have used prior to such 
consent. There was no issue in the case as to the in
capacity of the prosecutrix to give consent, and the in
structions were properly 'refused.  

All the instructions requested and refused were quite 
fully, and sometimes by repetition, covered in the in
structions already given. We find no error in the refusal 
to give any of the instructions requested.  

Misconduct of the jury is also alleged, based upon the 
fact that during the deliberation of the jury, one, who 
was ill, was permitted to stay at the home of the sheriff, 
while the others went some little distance for the pur

pose of eating one of their meals. It is quite evideit 
from the showing made that no one communicated with 
the one juror during the absence of the others. and by no 
possibility could any improper influence have been 
brought to bear upon him. There was no prejudice to 
any of the rights of the defendant from the acts com
plained of, and the ruling of the trial court on the ob
jection was eminently proper.  

The evidence of one W. E. Reed, an attorney at law, 
as to statements alleged to have been made by the prose
cutrix, was sought to be elicited by the defendant. Ob
jection was made because, at the time of the alleged 
statements, the relation of attorney and client existed, 
and the statements were, therefore, privileged communi
cations. It is shown by the record that the relation 
claimed did exist; that the father of the prosecutrix, 
accompanied by her and her uncle, went to the office of 
Mr. Reed, paid him a fee and consulted him regarding 
the case, and that at this time the prosecutrix made the
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statements sought to be elicited. That they were con
fidential and privileged we entertain no doubt, and fully 
approve the ruling of the trial court thereon. The case 
comes clearly within the rule as announced in Hoinberg 
v. Hughes, 18 Nebr., 579, and in Basyc v. State, 45 Nebr., 
261. In the latter case a discussion of the rule is found, 
and further comment is not necessary in this case.  

The court found that the county attorney was dis
qualified from acting in the case and appointed other 
practicing attorneys to prosecute. This action is made 
the basis of a claim of error. The order was entered af
ter an investigation of the matter, and the evidence upon 
which the court acted, not being preserved in the record, 
will therefore be presumed to have been sufficient. From 
the record presented we can think of no other proper ac
tion on the part of the court than to appoint some one to 
prosecute. The county attorney had refused to prosecute, 
and the filing of the information was had only under the 
(irection of the court. From the reasons assigned for not 
wishing to prosecute, which are preserved in the record, 
the trial court was justified in concluding that the county 
attorney had disqualified himself from efficiently repre
senting the state in the prosecution of the case, and the 
appointment of some other counsel appears for that pur
pose to be entirely proper and authorized by section 21, 
chapter 7, Compiled Statutes, 1899.  

Finding no error in the record, and holding, as we do, 
the evidence sufficient to justify the verdict and sustain 
the judgment of the trial court, the same must be al
lowed to stand.  

AFFIRMED.  

NOTE.-Separatlon of Turor8.-Under the ancient law of England, 
jurors were held as prisoners of the court till they agreed upon a 
verdict. Bishop of Northumberland r. Earl of Kent, Trinity Term (Eng.), 

14 Henry VII., c. 29. The rule is now relaxed. Separation in trial of 

felony held no ground for reversal in Bilansky v. State, 3 Minn., 313.  
-REPORTER.
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CHARLES B. SMITH V. STATE OF NEBRASKA.  

FILED FEBRUARY 6, 1901. No. 11,651.  

1. Evidence: COLLATERAL FACT. Testimony relating to a collateral 
fact was offered for the purpose of strengthening and corrob
orating the theory of the defense, and excluded. The relation 
of such fact to the main facts in the case appearing to be con
jectural and uncertain, and affording no reasonable presump
tion as to the main issues, held, that the exclusion of such 
proposed testimony is not prejudicial error.  

2. Instructions: MOTIVE. The giving of the ingtruction copied in the 
opinion with relation to the want of motive for the commission 
of a crime, being a circumstance favorable to the innocence of 
the party accused, held not to be erroneous.  

3. - : CIRCUMSTANTIAL EVIDENCE. An instruction on circumstan
tial evidence was requested by the dpfendant, in which it was 
stated: "If there is any one single fact proved to the satisfac
tion of the jury which is inconsistent with the guilt of the 
defendant, this is sufficient to raise a reasonable doubt, and you 
should find him not guilty." Held, That such instruction was 
properly refused; first, because substantially the same propo
sitions were embodied in other instructions given; second, be
cause it did not restrict the jury to the consideration of material 
facts essential to the conclusion on which the guilt of the 
defendant was sought to be established; and third, it permitted.  
the consideration of different facts as distinct and independent 
propositions, the true rule being, that the facts and 6 c'ircum
stances on which reliance is placed for conviction must be con
sidered and taken together.  

4. Conviction on Circumstantial Evidence. To justify conviction on 
circumstantial evidence, it is necessary that the facts and cir
cumstances essential to the conclusion sought must be proven 
by competent evidence beyond a reasonable doubt, and, when 
taken together or as a whole, must be of such a character as to 
be consistent with each other, and with the hypothesis sought 
to be established thereby, and inconsistent with any reasonable 
hypothesis of innocence.  

5. Instruction: CIRCUMSTANTIAL EVIDENCE. An instruction as to the 
force and effect of circumstantial evidence, copied in the opinion, 
held to have been properly given.  

6. Self-Serving Statements: IN EXTRENS: REs GESTE. Statements 
in one's own interest, self-serving in their nature, made soon 
after the commission of the homicide which such person was 
charged with having committed, even though made under the
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apprehension of impending death, the person recovering, held, 
to be inadmissible as evidence, either as declarations in extremuis 
or as a part of the res gestaw.  

7. Cross-Examination. On cross-examination of a witness questions 
were asked as to alleged prior statements made by him regard
ing the action and conduct of the defendant, to which objection 
was made and sustained. Held, Such questions to be improper 
on cross-examination or for the purpose of laying a foundation 
for impeachment to affect the credibility of such witness, and 
the ruling thereon to be without error.  

ERROR from the district court for Nemaha county.  
Tried below before STULL, J. Affirmed.  

H. A. Lambert, E. B. Quackenbush and Francis Martia, 
for plaintiff in error.  

Constantine J. Smyth, Attorney General, and Willis D.  
Oldham, Deputy, contra.  

HOLCOMB, J.  

The defendant, plaintiff in error, was charged with 
and convicted of the crime of murder in the first degree, 
the penalty being by the jury fixed at imprisonment in 
the penitentiary during life. The homicide charged in 
the information was the killing of the wife of the de
fendant by shooting.with a revolver. It is disclosed by 
the record that the deceased came to her death from a 

bullet wound in her right temple; that at the same time 
the defendant received a wound from a bullet entering 

the right side and back part of his head, which ranged 
forward and came out above and in front of the right 
ear, the bullet penetrating only beneath the skin, and 
apparently deflected from its course by coming in con
tact with the skull. The tragedy occurred in the kitchen 
of the dwelling-house occupied by the defendant and de

ceased. The evidence on which the conviction was had 
was circumstantial. The defense interposed, and as con
ducted during the trial of the cause, was on the theory 

that the deceased first shot the defendant as he was
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passing her while she was standing in the kitchen, caus
ing the wound alluded to, the shock producing uncon
sciousness for a short time, during which she fired the 
fatal shot resulting in her own death. A very short 
time after the tragedy, after others had appeared on the 
scene, the defendant, passing into an adjoining room, 
shot himself with the same weapon through the stomach, 
the ball entering a little to the side and above the navel, 
ranging downward and through his body, and lodged so 
as to be easily extracted from the hip. The state sub
mitted testimony regarding the circumstances surround
ing the tragedy and regarding the location of the room, 
furniture, etc., the finding of a bullet on the floor in one 
part of the room; and to the absence of bullet marks on 
the walls, doors or windows of the room. The homicide 
occurred April 22. The trial began June 25 following.  
During the introduction of testimony for the defense a 
witness was called by whom it was sought to prove that 
on the day previous (June 26) the witness had made an 
examination of the room of the house in which the trag
edy occurred and found a mark on the door, leading from 
the kitchen to the sitting room, resembling the mark of 
a bullet. The question -by which the testimony was 
sought to be elicited was objected to and the objection 
sustained. Counsel for defendant then made the fol
lowing offer: "Defendant offers to prove by this witness, 
that on the 26th day of June this witness went to the 
house of Smith with Mr. Schantz, who has had control 
of the same and possession of it, and made an examina
tion of the room for bullet marks and that on the door 
between the kitchen and the sitting room about an inch 
below the upper hinge of the door, he found a distinct 
mark about the size of a 38 bullet that would have struck 
lengthwise." And the following objection was made and 
sustained, the ruling thereon being assigned as preju
dicial error: "State objects, as the time fixed by the wit
ness is three months after the shooting, and it has al
ready been testified by persons who found the bullet that
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they made careful examinations of the room the same 
night the jury was there and there were no bullet marks 
on either the windows or doors. Incompetent. Irrele
vant. Immaterial. Sustained. Exception." The tes
tiiony was offered as tending to prove a circumstance in 
support and corroboration of the theory of the defendant 
relative to the question of how the shooting occurred 
and who did the same. We assume the testimony was 
excluded because of the remoteness of time at which the 

mark was discovered from the time of the principal trans
action, and, under the circumstances, the proposed testi
mony was regarded as of no evidentiary weight and ir
relevant to the issues raised.  

It appears from the record that for about ten days 

after the homicide the defendant, with others, occupied 

the premises for residence purposes, the last two or three 

days of which the defendant had recovered from the 

wounds received suflicientlv to move about the rooms 

and outside of the building. After the defendant had left 

the premises, one Schantz, the father of the deceased, had 

control, but who had immediate possession or access to 

the building does not appear. The time elapsing from 

the homicide to the finding of the mark, of which the 

witness was interrogated, was sixty-five days. Whether 

or not in fact the mark was made by a bullet seems to be 

purely conjectural, and whether it was made at the time 

of the homicide and as a result of the shooting, which 

then occurred, is even more uncertain. Its connection 

with the transactions under investigation can only be in

ferred from the statement made in the offer that it was 

a mark "about the size of a 38 bullet that would have 

struck lengthwise." This fact alone, it seems to us.  

renders its connection with the principal facts so nn

certain as to destroy its relevancy, and the circumstances 

as to time, and use and occupancy of the building, nega

tive all probative force that otherwise it would possess.  

Had the mark been discovered at or near the time of the 

principal transaction, or were the proposed testimony
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such as from it the jury would be warranted in deducing 
the inference that it was made by a bullet fired at the 
time of the death of the deceased or wounding of the de
fendant, its relevancy and materiality could not be open 
to question. But when it is discovered more than two 
months after the occurrence, and when the room had 
been occupied, and open to all comers, with the oppor
tunities for and probabilities of a similar mark being 
made in countless ways, and without any means of 
identification or connection with the transactions occur
ring at the time of the homicide, it can hardly be said to 
be more than mere speculative and conjectural evidence.  
The question presented is entirely different from a case 
where the circumstance, object or fact sought to be estab
lished by proof as a collateral fact to the main issue, 
though discovered long after the principal transaction, 
is capable of identification and connection with the main 
fact. In the latter case, lapse of time and the element of 
remoteness would not be so important and controlling 
as in the former. "The rule," says POST, C. J., in BloM
gren v. Anderson, 48 Nebr., 240, 242, in speaking of the 
admission of testimony as to collateral facts corrobora
tive of the principal contention of the parties to a case, 
"as said by one authof, 'excludes all evidence of collat
eral facts which are incapable of affording any reason
able presumption as to the principal matters in dispute; 
and the reason is that such evidence tends needlessly to 
consume the public time, to draw the minds of the jurors 
from the points in issue, and to excite prejudice and 
mislead; moreover, the adverse party, having had no 
notice of such evidence, is not prepared to rebut it. The 
due application of this rule will occasionally tax to the 
utmost the firmness and discrimination of the judge; so 
that while he shall reject, as too remote, every fact which 
merely furnishes a fanciful analogy or conjectural infer
ence, he may admit as. relevant the evidence of all those 
matters which shed a real, though perhaps indirect and 
feeble, light on the question in issue. And here it will
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generally be found that the circumstances of the parties 
to the suit, and the position in which they stood when 
the matter in controversy occurred, are proper subjects 
of evidence; and, indeed, the change in the law enabling 
parties to give testimony for themselves has rendered 
this proof of "surrounding circumstances" still more im
portant than it was in former times.' (Taylor, Evidence, 
sec. 316; 1 Greenleaf, Evidence, sec. 52 et seq.)" Were 
we to indulge in presumptions and probabilities regard
ing the origin of the mark made on the door, it would 
seem that there are far stronger reasons for the con
clusion that it was made in some accidental manner, 
possibly on purpose, by those coming and going in and 
about the house, and its apparent resemblance to a mark 
that might be made by a 38 calibre bullet is no more than 
a coincidence. A careful examination of the record 
forces upon us the conclusion that the remoteness of 
time, and uncertainty as to what relation it may sustain 
to the main facts in the case, render the proposed testi
mony of inconsequential value, if not entirely worthless 
as evidence. We do not think any substantial right of 
the defendant was impaired by the ruling of the trial 
court thereon.  

At the request of the state the following instruction 
was given the jury, to which an exception was taken, 
and error is now sought to be predicated thereon: "The 
court instructs the jury that when the evidence fails 
to show any motive to make an assault or commit a crime 
this is a circumstance in favor of the innocence of the 
parfy accused. And in this case if the jury find upon a 
careful examination of all the evidence that it fails to 
show any motive, cause or reason on the part of Louise 
Smith to assault and murder the defendant then you 
should consider this fact in determining the truth or 
falsity of the claim made by the defendant that his wife 

first shot him and then killed herself." It is admitted 

by counsel for defendant that as an abstract proposition 

of law the instruction is without error, and that the sub-
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ject dealt with therein may be properly argued by coun
sel, and may have probative force worthy of considera
tion by the jury; but it is contended that it is an argu
ment from the bench, giving a negative phase undue 
prominence by singling out the one feature of the case 
and imputing to it special significance and force, and that 
the instruction practically casts upon the defendant the 
burden of proving a motive in his wife to commit the 
crime. That part of the instruction relative to the want 
of motive being favorable to the innocence of a party 
accused of crime is a correct expression of the law when 
applied to the case at bar, either as an abstract or con
crete proposition, and is a.s favorable to the defendant 
as to the state. The principle contained in the instruc
tion is approved of in Clough v. State, 7 Nebr., 320. Un
der the circumstances of the case at bar, the defendant 
was accused of the crime of killing the deceased, his 
wife. His defense was that the deceased first shot him 
and then took her own life. That the shooting was done 
by the one or the other with felonious intent is estab
lished by the evidence, not only to a moral certainty, 
but to a degree amounting almost to the certainty of a 
mathematical demonstration. The jury were called upon 
to judge of the defense interposed in connection with 
the truth of the charge against the defendant. The es
tablishment by the evidence of one hypothesis as to the 
circumstances of the homicide necessarily excluded the 
other. The evidence as to the defendant's guilt was 
strengthened or weakened as the circumstances proved 
might or might not point to the wife as the assailant.  
In determining whether she in fact made the assault. as 
contended for by the defendant, it w-as proper to consider 
her motive or lack of motive to make the alleged assault.  
If no motive appeared, the probability of her having 
committed the crime alleged is lessened, and the jury 
would be correspondingly freer from doubt as lo the 
truth of the charge against the defendant. "The truth 
or falsity of the claim made by the defendant that his
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wife first shot him and then killed herself" is a subordi
nate proposition included in the principal one in issue, 
tha.t the defendant made the assault and committed the 
homicide. If the jury disbelieved the subordinate propo
sition, then stronger would be the reasons for the con
clusion that the evidence proved, beyond all reasonable 
doubt, that the charges made in the information were 
true. It is quite true that it is only necessary that, un
der all the evidence, the jury should entertain a reason
able doubt of the defendant's guilt, and the truth of the 
matter claimed by him as a defense need not further be 
determined. But in the truth or falsity of the claim 
made by him is also involved the truth of the charge 
made by the state, and any -fact or circumstance con
nected with the substantive defense interposed is prop
erly to be considered by the jury in determining the 
weight and credit which should be given to the testimony 
in support of the theory and hypothesis sought by the 
defendant to be impressed upon them for the purpose of 
raising a doubt as to the truth of the charge of the crime 
imputed to him. Under the issues, the jury were re
quired to consider and pass upon the questions presented 
by the defendant relative to his claim that his wife did 
the shooting, to the extent, at least, as to whether such 
evidence, in connection with all the other evidence, 
raised a reasonable doubt of the defendant's guilt, and 
in doing so it is apparent that the trial court might, with 
propriety, instruct as to a circumstance proper for them 
to consider in the determination of such question. If, 
from the evidence, no motive appeared for the wife to 
make the assault, that fact, it seems reasonably clear, 
was a matter pertinent and proper for the jury to con
sider in weighing all the testimony and in arriving at a 
verdict. This was all that was said in the instruction, 
and for that reason we find no error in its giving. While 
the language of the instruction is not fully approved, it 
is in substance, we think, a correct expression of law, and 
the matter spoken of is proper to be called to the atten-
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tion of the jury in their consideration of the evidence and 
in arriving at a correct conclusion as to the truth of the 
charge made against the defendant. The instruction 
does not, we think, give undue prominence to any par
ticular phase of the case, but rather is an application of 
an admittedly sound rule of law to the evidence in the 
case, and is calculated to assist the jury in applying and 
weighing the evidence before them.  

An instruction on. the rule as to circumstantial evi
dence was requested by the defendant, in which, among 
other things, it was stated: "If there is any one single 
fact, proved to the satisfaction of the jury, which is in
consistent with the guilt of the defendant, this is suffi
cient to raise a reasonable doubt, and you should find 
him not guilty." The refusal to give the instruction is 
assigned as error. Other instructions relating to the 
same subject, and covering substantially the same propo
sition, save possibly the portion quoted, were requested 
and given. The ruling of the trial court should probably 
be sustained on the ground that the same subject was 
covered in other instructions given, and to give the one 
requested and refused would be substantially a repeti
tion. We think the instructions faulty, however, in not 
restricting the jury to facts material to the issues and 
essential to the conclusion of guilt. The range allowed, 
and the field to which the jury's attention was invited by 
the instruction, in finding a single fact inconsistent with 
guilt, is too broad and general, and manifestly tends to 
mislead rather than assist in reaching correct conclus
ions. The instruction also appears objectionable in di
recting consideration of each fact and circumstance as 
a distinct and independent proposition, rather than its 
consideration in the light of, and with relation to, all 
other facts and circumstances proven on the trial. We 
understand the rule to be that the facts and circum
stances necessary to the conclusion sought to be estab
lished, to justify a conviction on circumstantial evidence, 
must be proven by competent evidence beyond a re-a-
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sonable doubt, and, when taken together, or as a whole, 
must be of such a character as to be consistent with each 
other and with the hypothesis sought to be established 
thereby, and inconsistent with any reasonable hypothesis 
of innocence. This court has said, to warrant a convic
tion of crime on circumstantial evidence, each fact neces
sary to the conclusion sought to be established must be 
proved by competent evidence beyond a reasonable 
doubt (Walbridge v. State, 13 Nebr., 236; Bradshaw v.  
State, 17 Nebr., 147), and that the circumstances relied 
upon must be of such a character that, when taken to
gether, they are of so conclusive a nature and tendency 
as to lead to a satisfactory conclusion and produce in 
effect a reasonable and moral certainty that the accused, 
and no one else, committed the offense charged. It is 
essential that the circumstances, taken as a whole, and 
giving them their reasonable and just weight, and no 
more, should, to a moral certainty, exclude every other 
hypothesis except that of the guilt of the accused. Casey 
v. State, 20 Nebr., 138. Says the supreme court of Texas, 
in Brooken v. State, 9 S. W. Rep., 735: "To warrant a 
conviction on circumstantial evidence, each fact neces
sary to the conclusion sought to be established must be 
proved beyond a reasonable doubt; all the facts (that is, 
the necessary facts to the conclusion) must be consistent 
with each other and with the main fact sought to be 
proved; and the circumstances, taken together, must be 
of a conclusive nature, leading on the whole to a satis
factory conclusion, and producing, in effect, a reasonable 
and moral certainty that the defendant committed the 
offense charged." 

The following instruction given to the jury is excepted 
to: "Circumstantial evidence is to be regarded by the jury 
in all cases. It is many times quite as conclusive in its 
convincing power as direct and positive evidence of eye 
witnesses. When it is strong and satisfactory, the jury 
should so consider it, neither enlarging nor belittling its 
force. It should have its just and fair weight with the 
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jury; and if, when it is all taken as a whole and fairly 
and candidly weighed, it convinces the guarded judg
ment, the jury should act on such conviction. You are 
not to fancy situations and circumstances which do not 
appear in the evidence, but you are to make those just 
and reasonable inferences from circumstances proven 
which the guarded judgment of a reasonable mad would 
ordinarily make under like circumstances." We do not 
think the exeeption well taken. The instruction fairly 
states a rule applicable to the force and effect to be given 
circumstantial evidence. It occurs to us that it is a con
servative statement of the rule announced. The rule, 
stated in stronger language than in the present instance, 
is approved in Davis v. State, 51 Nebr., 301. The rule as 
announced has received judicial sanction in many other 
jurisdictions. It does not appear to us that it permits 
a conviction on a preponderance of the evidence, as sug
gested. The jury are told in other instructions that they 
must be convinced of the truth of the charge beyond a 
reasonable doubt. The instruction does not purport to 
speak of the requisite degree of proof, but of the con
sideration to be given circumstantial evidence and the 
effect thereof. We find no error in the giving of this 
instruction.  

On cross-examination one Schantz, a witness for the 
state and father of the deceased, was asked numerous 
questions relative to purported statements theretofore 
made by him as to-the action and conduct of the defend
ant, which, if believed, would tend to prove that such 
acts and conduct were those of an insane rather than 
of a sane person. The testimony thus sought to be elic
ited was proper neither as cross-examination nor to lay 
the foundation for impeachment for the purpose of af
fecting the credibility of the witness. It was in no way 
contradictory or inconsistent with testimony given in 
the examination in chief of the witness in regard to cer
tain actions and statements of the defendant in the nature 
of threats against, and showing ill will towards, the de-
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ceased. While the evidence might have been proper as 
evidence in chief under a defense where insanity was a 
plea, it was, as we view the record, entirely improper and 
rightly excluded in the cross-examination of the wit
Hess.  

Certain questions were asked a witness for the defense 
for the purpose of proving that soon after the tragedy 
had occurred the defendant had made statements ex
culpatory of guiltiness on his part of the act of shooting 
the deceased, and declaring, as was his testimony on the 
trial, that the shooting was done by the deceased. The 
reputed statements were made while the defendant was 
lying in the room where he shot and wounded himself, 
and after a physician and officer had been called, and 
some little time after he had been accused by the father 
of the deceased with the shooting. The statements do not 
appear to be a part of the res gestwe. Other statements 
of the same character, of which testimony was offered 
and excluded, it is claimed, were shortly afterwards 
made while the defendant was lying in bed, after an ex
amination by a physician and under the apprehension 
that the wounds were fatal. The evidence, we think, 
was properly excluded. We know of no rule of law 
under which it could have been admitted. It was at 
most a statement by the defendant favorable to his own 
innocence, and was self-serving in its nature. The de
fendant, having recovered, was a competent witness in 
his own behalf, went upon the stand and testified to sub
stantially the same statements before made, as claimed, 
regarding the matter, and this testimony could not prop
erly be buttressed by his prior statements of the same 
character to others.  

Lastly, it is earnestly insisted that the evidence is not 
sufficient to support the verdict of the jury and the judg
mnent of the court rendered thereon. To this contention 
we can not give our assent. A full examination of the 
record leads to the conclusion that the evidence not only 
supports the verdict, but that it so strongly points to the
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conclusion reached as to clearly exclude every other 
rational supposition or hypothesis. The evidence shows, 
or tends to show, that the defendant suspected the de
ceased of being unfaithful to him; that this rankled in his 
mind so strongly that he had threatened to take the life 
of both; that he had been violently demonstrative towards 
the deceased regarding the matter. Whether there was 
substantial ground or reason for the views entertained 
by him regarding the question of the deceased's infidelity 
is not a matter presented for consideration under the 
record before us. That the fact existed is abundantly 
shown by the evidence. At the time of the tragedy the 
positive evidence shows that while defendant was sitting 
or standing on the porch opening into the room where the 
tragedy occurred, the deceased came out and called to 
their little boy to come home, and immediately returned 
to the room, closely followed by the defendant, who 
pushed open the door after her, as testified to by one 
witness, his hand on his hip, following her into the room; 
and in a very short period of time two shots were heard 
ill quick succession, one of which terminated the life of 
the deceased and the other produced the wound on the 
defendant's head. In a short time others came into the 
room, an(d the defendant was in possession of the re
volver, and branishing the weapon, ordered the father 
of the deceased out of the room and then passed to an 
adjoining room, where a shot was fired by him, produc
ing the wound in the stomach spoken of. He had pur
chased shortly previous the weapon with which the shoot
ing was done. He said it was purchased for the purpose 
of shooting another with whom his wife was criminally 
intimate. He was resentful towards her. He fancied she 
had wronged him. He threatened to do what appears 
in fact to have been done. All the material facts and 
circumstances proven on the trial point unerringly to the 
conclusion that he committed the act. When taken and 
considered together, they are consistent with the hypoth
esis of guilt on his part and inconsistent with any other
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rational theory or conclusion. It is true that the defend
ant's testimony as to the occurrence resulting in the 
homicide, if believed, would be inconsistent with his guilt.  
But the jury had the right to reject and disregard the 
testimony as improbable and untrue. It furnished no 
sufficient basis for the unavoidable conclusion- of an es
sential fact proven connected with the transaction incon
sistent with the hypothesis of guilt. Carleton v. State, 
43 Nebr., 373, 394. Under the issues joined in the case, 
we entertain no serious doubt of the defendant's convic
tion being justified by the evidence and in conformity 
with law, and the judgment should therefore be affirmed, 
which is accordingly done.  

AFFIRMED.  

JONATHAN LYDICK V. STATE OF NEBRASKA.  

FILED FEBRUARY 6, 1901. No. 11,691.  

1. Public Road: STATUTORY PROCEEDING: PRESCRIPTION. Where a pub

lic road has been established by proceedings under the statute 
and opened and traveled by the public for more than ten years, 
the public thereby acquires an easement therein, and the court 
will not examine the original proceedings for the laying out'of 
the road and determine whether or not they were valid. City 
of Beatrice v. Black, 28 Nebr., 263, followed.  

2. County Road: TITLE: ADVERSE POSSESSION. Title to a part of a 
county road can not be acquired by an adverse possession.  
Krueger v. Jenkins, 59 Nebr., 641, followed.  

3. Complaint. Complaint copied in the opinion held to charge an 
offense under the provisions of section 107 of the Criminal Code.  

4. Extent of Inquiry: COMTENSATION OF OWNER. In a prosecution for 
the violation of said section the question of whether compensa
tion to the owner has been made for the taking of real estate 
for a public highway can not be inquired into.  

ERROR from the district court for Burt county. Tried 
below before KETYsoR, J. Affirned.  

H. E. Carter, for plaintiff in error.

No appearance, contra.
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HOLCOMB, J.  

A complaint was filed against the defendant, plaintiff 
in error, charging him with a violation of section 107 of 
the Criminal Code, providing as follows: "Any person 
who shall deposit any wood, stone, or other kind of ma
terials, on any part of any lawful public road, in this 
state, inside of the ditches of such road, or outside of the 
ditches, but so near thereto as to cause the banks thereof 
to break into the same, or cause the accumulation of rub
bish, or any kind of obstruction, shall, for every such of
fense, pay a fine of five dollars." On this complaint, 
after trial, a verdict of guilty was found by the jury, upon 
which a fine of the amount stated was imposed by the 
court. From this judgment, by error proceeding, the case 
is brought here.  

Many questions are argued in brief of counsel for plain
tiff in error. The state ha.s filed no brief. As we view 
the record, the controlling propositions which must be 
decisive of the case are contained in instructions Nos.  
4 and 5, given by the court on its own moiion, to which 
exceptions were taken, and the giving of which is as
sighed as error. The instructions are as follows: 

"4th. You are instructed that it is the law that after 
a road has been used ten years or longer, the original 
legal proceedings which were had to establish it cannot 
be inquired into, but must be regarded as valid. If you 
believe from the evidence beyond reasonable doubt that 
the road in controversy had, on May 2d, 1899, been trav
eled by the public ten years or longer, and that before 
said ten years or longer the county commissioners of this 
county established said road by a legal proceeding be
gun for that purpose, then you are instructed that said 
road was, on May 2, 1899, a public road, and you should 
so find.  

"5th. You are also instructed that no person can gain 
title to any part of a public road by cultivating it or ex
cluding the public travelers therefrom for any period of
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time, however long it may be. If you find from the evi
dence beyond a reasonable doubt that more than ten 
years before May 2d, 1899, the county commissioners be
gan legal proceedings to establish said road, and that 
they did establish it, and that afterwards the public used 
said road ten years or more, then the whole of the road, 
four rods wide, belongs to the public; even though the 
public used only a portion of said road, and a portion was 
fenced and cultivated by the defendant and his grantors." 

The case appears to have been fairly and properly 
submitted to the jury, and the instructions quoted an
nounce propositions of law which have heretofore been 
approved as a correct expression by this court. City of 
Beatrice v. Black, 28 Nebr., 263; Krueger v. Jenkins, 59 
Nebr., 641. The defendant argues upon the theory that 
the only public road that was ever established at the 
point in controversy was by dedication, was limited in 
width to a less distance than the statutory width of four 
rods and did not include the strip or tract where the 
alleged obstructions were placed. But it appears quite 
satisfactorily from the evidence that in the year 1867 
legal proceedings were instituted by the authorities of 
the county to establish a highway under the laws as then 
existing and along and at the place where the controversy 
arose. The records of these proceedings are incomplete.  
It is shown, however, by the commissioner's record that, 
acting upon a notice and petition, and after hearing, a 
commissioner was appointed for the purpose of viewing 
and establishing the road petitioned for, if found prac
ticable and required for the good of the public; that act
ing on such authority, the road was surveyed, platted 
and established, and has ever since, as well as long be
fore, been traveled as a public highway. The road plat 
book was also introduced in evidence, showing the loca
tion of the road as a public highway. It having been 
shown that legal proceedings had been instituted for the 
purpose of establishing a public highway, and that a 
highway had been established thereunder and along the
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route where the controversy originated, the regularity 
and validity of such proceedings, after the lapse of -time 
which had intervened when the alleged offense was com
mitted, will be presumed, and, as stated in the fourth 
instruction, the alleged irregularity and invalidity would 
not be inquired into. City of Beatrice v. Black, supra.  
The fifth instruction is fully justified by the holding of 
this court in Krueger v. Jenkins, supra.  

While there is some objection to the sufficiency of the 
complaint, we do not find merit therein. The complaint 
charged that the defendant, unlawfully, willfully and 
maliciously, did injure and obstruct a certain lawful pub
lic road, describing it, by placing, depositing and leaving 
in and upon said public road, near the centre thereof, a 
large number of posts and logs, contrary, etc. The com
plaint is sufficient to charge an offense under the statute 
mentioned.  

Objection is also made because it is not found that 
compensation was made to the owner of real estate for 
damages sustained by reason of the land being taken for 
public purposes at the time of the location of the public 
highway. However this may be, this question, as was 
very properly ruled by the trial court, could not be in
quired into in this proceeding.  

The judgment of the district court is right and should 
be affirmed, which is accordingly done.  

AFFIRMED.  

INSURANCE COMPANY OF NORTH AMERICA, APPE LLEE, V.  
GUSTAVE A. ACKERMAN ET AL., APPELLANTS.  

FILED FEBRUARY 20, 1901. No. 9,390.  

1. Judicial Sale: APPRAISEMENT: ATTACK: FRAUD: POST Hoc. An ap
praisement of property made for the purpose of a judicial sale, 
can not be successfully attacked after the sale except on the 
ground of fraud.  

2. - : - : CONrMArION: OBJECTTONS: ALLEGATIONS. It is not 
error to refuse to vacate a judicial sale on the ground that the
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appraisement was fraudulent, if the objections to the confirma
tion contain no allegation of fraud or other improper conduct 
on the part of the appraisers.  

APPEAL from the district court for Douglas county.  
Heard below before KEYSOR, J. Affiried.  

George 0. Calder, for appellants.  

Gregory, Day & Day, contra.  

PER CURIAM.  

The order under review confirms a sale of real estate 
made in execution of a decree of foreclosure. The motion 
for confirmation was resisted by appellant on two 
grounds: (1) That the register of deeds included in his 
certificate to the special master commissioner the mort
gage which was the basis of the decree; and (2) that the 
appraisers' valuation of the property was too low. There 
was no attack on the appraisement prior to the sale; and 
after the sale it could be questioned only for fraud.  
Ecklund v. Willis, 44 Nebr., 129; Kearney Land & Invest
ment Co. v. Aspinwall, 45 Nebr., 601; Jarrett v. Hoover, 
54 Nebr.,- 65; Ballon v. Sherwood, 58 Nebr., 20: The evi
dence of fraud is not, by any means, convincing; but if it 
were conclusive, it would not impose upon the court the 
duty of setting the sale aside, since there was no allega
tion of a fraudulent appraisement. Brown, v. Fitzpatrick, 
56 Nebr., 61; Nelson v. Alling, 58 Nebr., 606. The order of 
confirmation is 

AFFIRMED.  

KEELEY INSTITUTE OF VIRGINIA V. JAMEs T. WADE.  

FILED FEBRUARY 20, 1901. No. 9,358.  

1. Direction of Verdict. When there is no disputed question of fact 
in a case it is proper for the trial court to direct the verdict 
that shall be returned.  

2. Hearsay Evidence. Hearsay evidence is inadmissible on the trial 
of a cause.



Keeley Institute v. Wade.  

ERROR from the district court for Washington county.  
Tried below before SLABAUGH, J. Affirmed.  

Jesse T. Davis and Frank S. Howell, for plaintiff in error.  

Walton & Mummert, F. Dolezal and W. S. Cook, contra.  

NORVAL, C. J.  

The plaintiff below, James T. Wade, and the Keeley 
Institute of Virginia, a corporation, entered into a writ
ten contract, of date September 1, 1893, one clause of 
which reads as follows: "The said J. T. Wade for and in 
consideration of thirty-six hundred dollars per year pay
able in equal monthly payments, agrees to take full 
charge of the medical and business departments of the 
said Keeley Institute of Virginia, to employ at his own 
expense at least one assistant manager and one janitor 
for duty at the institute." At or about the date of said 
contract said Wade entered upon the discharge of his 
duties, and so continued until some time in the fall of 
1895, when the relations existing between the parties 
created by said contract ceased, and said Wade sued said 
corporation in the district court of Washington county, 
alleging that there was due him on account of services 
rendered under said contract an unpaid balance of $728, 
for which sum he prayed judgment. To this petition de
fendant answered, alleging as defenses, among other 
things, that said Wade had failed to keep his contract, 
in this, that he had not employed an assistant manager 
at such institute; further, that by reason of the incom
petency and immoral and drunken habits of plaintiff, the 
business which he was employed to manage had been in
jured, all to the damage of defendant in the sum of $1,000.  
To this a reply, denying said allegations, was filed by 
plaintiff. On the trial, after all the evidence was admit
ted, the plaintiff moved the court to instruct the jury to 
return a verdict in his favor, which motion was sus
tained, and the court accordingly directed the jury to
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return a verdict for plaintiff for the sum of $735.94, which 
verdict was accordingly rendered, and for the judgment 
entered thereon the defendant brings the proceeding here 
on error, its assignments of error being: (1) The court 
erred in giving to the jury the instruction directing the 
jury to return a verdict for the plaintiff below; (2) in not 
submitting the question of performance of said contract; 
(3) in not submitting the question whether said contract 
had been substantially complied with; (4) in overruling 
the motion of defendant for a new trial.  

The assignments of error present one question, which 
is, was there any evidence tending to show that plaintiff 
had not complied with his contract? A careful examina
tion of a very long. record leads the court irresistibly to 
the conclusion that there was absolutely no evidence 
which disclosed that plaintiff had not fully complied with 
all the terms of the contract on his part to be performed.  
His evidence, and that of his witnesses, is to the effect 
that he discharged his duties, not only personally, but by 
employing an assistant manager and janitor, down to 
some time in the year 1895, when, by mutual agreement 
of the parties, an assistant manager was dispensed with 
and an itinerant lecturer was employed in his place, at 
a fixed salary, which was deducted from that of plaintiff.  
While there was an attempt to contradict the evidence 
of plaintiff relative to the employment of an assistant 
manager, an examination of the evidence discloses the 
fact .that the witnesses either did not know the facts 
about which they testified or attempted to hide the facts 
by saying that. they had never heard any of the persons 
employed by the plaintiff called assistant manager, and 
did not know that he performed such duties. Without 
a single exception, all the evidence of defendant on this 
question is so utterly weak as to entitle it to no weight.  
There is an argument to the effect that, if persons were 
employed from time to time to act in the capacity of as
sistant manager, such persons were shown by the evi
dence not to be fitted for that position, and that ques-
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tion should have been submitted to the jury. We do not 
think so. There is nothing to show that any of these 
persons failed to do any thing that was required of them 
by the manager, or that they were not capable of doing 
anything that he required of them, or that, by reason of 
any failure or inability to perform anything of that na
ture the defendant was damaged in the slightest, and 
there was, 'therefore, nothing to submit to the jury on 
that question.  

It is also argued that this is an entire contract, and 
that there is evidence that part of it was unperformed by 
plaintiff, in his failure to employ an assistant manager, 
and that, having failed to perform part thereof, he can 
not recover on the contract. Hale v. Sheehan, 36 Nebr., 
443, is cited as authority. It is useless to inquire into the 
question whether this was an entire contract or not.  
There was absolute proof of a complete and substantial 
performance of its terms on the part of plaintiff, and no 
evidence to the contrary, and that being the case, it is 
unimportant whether it was an entire contract or not.  

It is further contended that there was evidence going 
to prove that the allegations of damages had been sus
tained, and that these should have been submitted to the 
jury; but we think not. The evidence on that question 
was merely to prove the plaintiff's personal habits, and 
also to the effect that he occasionally absented himself 
from the institute for several hours at a time, leaving no 
one to attend to the patients, and to further prove that 
the attendance of patients gradually diminished in num
ber, and it is argued that this evidence tending to prove 
these acts and omissions on the part of plaintiff tended 
to. damage defendant and its business. There is no evi
dence, except hearsay, that any one failed to attend the 
institute because of plaintiff's conduct, which evidence 
was of course inadmissible; nor can it be inferred that 
his conduct, if proven, was the cause of the business fall
ing off, unless other evidence more nearly connecting the 
two as cause and effect was introduced. It is contended,
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also, that the mere fact that the business fell off was of 
itself proof from which damage could be inferred; but 
we do not think so. Bass Furnace Co. v. Glasscock, 2 So.  
Rep. [Ala.], 315.  

We think there is nothing under any of the issues to 
submit to the jury, and for that reason the action of the 
court in instructing the jury to render a verdict for the 
amount prayed was proper, under numerous decisions of 
the court. Hanilton. v. Ross, 23 Nebr., 630; Burlington & 
M. R. R. Co. v. W ̂cndt, 12 Nebr., 76; Lent v. Burlington & 
M. R. R. Co., 11 Nebr., 201; Burns v. City of Fairnont, 28 
Nebr., 866.  

The judgment of the lower court is therefore 

AFFIRMED.  

CRAWFORD COMPANY, APPELLANT, V. HATHAWAY ET AL., 
APPELLEES. * 

FILED FEBRUARY 20, 1901. No. 10,087.  

1. Motion for Rehearing: CONTENTS. A motion for a rehearing should 

concisely state the ground or grounds upon which the decision 
is assailed.  

2. - : ARGUMENTS AND CITATIOxs. Arguments or citations of 

authorities have no place in a motion for a rehearing.  

3 Jurisdiction: SUBJECT-MIATTER: CONSENT OF PARTIES. Jurisdiction 
over the subject-matter can not be conferred by the consent 

of parties.  

4. Waters on Public Domain: STATUTE: GRANT. Sections 47 and 48, 
chapter 93a, Compiled Statutes. 1897, constitute no acceptance 
of any supposed grant to the state by the federal government 
of the waters on the public domain.  

5. Former Opinion. Former opinion reported in 60 Nebr., 754, ad

hered to.  

APPEAL from the district court for Dawes county.  
Heard below before KINKAID, J. Opinion supplemental 
to one appearing in 60 Nebr., 754. Rehearing denied.  

*Rehearing allowed.
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Hamer & ifamer, Allen G. Fisher and Justin E. Porter, 
for appellant.  

Samuel Maxwell, *Albert W. Crites and W. H. Fanning, 
contra.  

J. W. Deweese and John S. Kirkpatrick, amicus curi.  

NORVAL, C. J.  

An opinion was filed in this case during the last term, 
which is found reported in 60 Nebr., 754. Subsequently 
the court, owing to the importance of irrigation, and a 
seeming misapprehension on the part of those interested 
in that important industry concerning the questions de
cided by the court, of its owyi motion ordered a reargu
ment of the case. Since the filing of the opinion counsel 
for plaintiff has filed what he is pleased to. designate a 
motion for a rehearing, which comprises some forty pages 
of solidly type-written matter, and is nothing more than 
an extended argument upon what counsel conceives to be 
the merits of the case. The attorney who filed the so
called motion is a practitioner of ability and extended 
experience, and it would seem to us is certainly ac
quainted with the practice relative to applications for 
rehearings. Arguments or citations of authorities have 
no place in a motion for a rehearing. Such motions 
should concisely state the ground or grounds upon 
which a rehearing is asked. 18 Ency. Pl. & Pr., 57, and 
cases cited. Were the questions determined by the prior 
opinion not important to others, we would be justified 
in striking the so-called motion from the files. But, for 
the reason stated, we will endeavor to remove any errone
ous impressions that may prevail concerning the former 
opinion, so far as that is possible, within the issues in
volved in the case.  

Before entering at large upon a discussion of what we 
conceive to be the only points necessary to a complete de-
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termination of the case as made below, it may be well to 
mention briefly a few preliminary matters argued by 
counsel, which were not adverted to in the former opin
ion, for the reason that the court did not think them well 
taken. Other questions argued-and they are legion, but 
not noticed herein-may be considered as belonging to 
the class last mentioned.  

At the commencement of the former opinion we stated 
that there were many reasons for sustaining the decree 
of the lower court. This is true, but it is manifest that 
it is unnecessary to decide more than the two questions 
there determined, namely, the right of plaintiff to main
tain this action before the rights to' the waters of the 
stream had been adjudicated by the state board of irri
gation, and the right of Hall to have his vested interests 
protected from the invasion of plaintiff. These are the 
two vital questions discussed and decided, and the court 
has no doubt they were determined correctly, and is 
further satisfied that to a complete determination of the 
litigation the examination of other questions argued, or 
sought to be raised, is unnecessary at this time.  

It is suggested that Hall had an adequate remedy at 
law for any damages he might suffer at the hands of 
plaintiff, and that, therefore, he was not entitled to re
lief by injunction. We do not think the law afforded him 
a remedy that was adequate; much more than mere com
pensatory damages was involved in the invasion of his 
rights by plaintiff, and it seems clear that he was en
titled to the equitable relief accorded.  

It is contended, however, that if the court entertain 
jurisdiction to enjoin plaintiff from destroying Hall's 
vested right to the use of the water for mill purposes, it 
should have proceeded to adjudicate all in controversy.  
We do not think so. The proper tribunal before which 
to try the rights to the priority was the state board of 
irrigation, a special tribunal of limited jurisdiction; and 
while the court below could properly interpose its equity 
powers, so far as necessary to prevent an invasion of his
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rights, it was its duty to relegate the parties to the special 
tribunal provided by the legislature. In 1 Spelling, Ex
traordinary Relief, section 41, the author says, in sub
stance, that the rule limiting the power of a court of 
equity in granting an injunction not to take jurisdiction 
of the whole case applies especially to cases pending in 
courts of special and limited jurisdiction. So far as con
cerns plaintiff's contention that the court should have 
taken jurisdiction of the whole case, because it had juris
diction to grant the injunction sought by plaintiff, that 
is answered by reminding plaintiff that it failed to prove 
this cause of action. So far as the record discloses, the 
allegations upon which the prayer for an injunction was 
based were not sustained. A party can not compel a 
court to take cognizance of matters which are within the 
jurisdiction of the board of irrigation by seeking the aid 
of an injunction, when it is not entitled to such .relief.  
So soon as it is shown that he is not entitled to such in
junction, it is the duty of the court to refuse to proceed 
further in the case made by plaintiff. For that reason, 
the refusal of the court to adjudicate the question of wa
ter rights as between the parties was proper. Nor will 
the mere consent of the parties confer jurisdiction upon 
the court, where the subject-matter belongs to a tribunal 
of special and inferior jurisdiction, like the state board 
of irrigation, from whose decision an appeal lies to the 
court in which the parties seek redress.  

Counsel for plaintiff complain of our former ruling, to 
the effect that sections 47 and 48, chapter 93a, Compiled 
Statutes, 1897, did not abrogate the common law rights 
of riparian owners as they theretofore existed, and in
sists that the court should hold that those sections, which 
are termed the act of 1877, in effect established a separate 
ownership of land and water in this state, and are in 
effect the acceptance of a grant by federal statute (Re
vised Statutes U. S., sec..2339) of the waters on the public 
domain to the people of the several states. We copy the 
so-called act of 1877 as since amended:
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"Sec. 47. Any corporation or association organized un
der the laws of this state for the purpose of constructing 
and operating canals, reservoirs and other works for irri
gation and water power purposes shall have power to 
borrow money and to mortgage their property and fran
chises in the same manner and for the same purpose as 
railroad corporations, and all laws applicable to railroad 
corporations relating to the borrowing of money and the 
issuance of bonds and giving of mortgages and the man
ner of so doing, are hereby declared to be applicable to 
corporations and associations organized under this act.  

"Sec. 48. Canals and other works constructed for irri
gation or water power purposes or both are hereby de
clared to be works of internal improvement, and all laws 
applicable to works of internal improvement are hereby 
declared to be applicable to such canal and irrigation 
works." 

There is nothing occult to this act, so far as we can 
ascertain. It is a simple, plain, straightforward au
thorization of certain classes of corporations or asso
ciations to borrow money, and to condemn for right of 
way. To give them the right to condemn, their object 
must be a public one, to conform to the constitutional 
requirements that private property can be taken for pub
lic uses only. The statute gives them nothing, other than 
these two powers. It does not point out the manner in 
which the water is to be procured to fill their ditches.  
The right to irrigate land has always existed everywhere.  
How then could this act be said to authorize these asso
ciations to take water from the streams of the state, irre
spective of the rights of individuals thereto? If it had 
the effect that is claimed for it, to accept the gift from the 
general government of the water upon the public domain, 
this acceptance, it will be noted, was in favor solely of 
corporations or associations organized under the laws of 
the state. In that case, what became of the rights of 
individuals to the water, which counsel insists belong to 
the people and is no longer an adjunct to land? We think 

25
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this statute could not possibly have affected the rights of 
riparian owners. Certainly it was an easy thing for the 
legislature to have so framed the act as to leave nothing 
open to conjecture. There was no reason to hide, in an 
apparently simple act permitting corporations to per
form certain very ordinary functions, an acceptance of a 
grant so important as that mentioned. We have no 
doubt of the correctness of our conclusion announced in 
the former opinion, that immediately after the passage 
of this act "the rights of riparian owners stood exactly 
where they did immediately prior thereto." We think 
counsel misapprehends the whole scope and purpose of 
this act, which to an unbiased mind would seem exceed
ingly simple, and not in need of the slightest interpreta
tion. No other than one anxious to avoid Hall's conten
tion that he had acquired his right by appropriation and 
user for more than ten years prior to the time plaintiff 
commenced this action could see between this easily un
derstood act and the federal statute referred to any neces
sary or probable connection. Nor could any other than 
such imagine any connection between this act and the 
rights of riparian owners or prior appropriators or users.  
By this prior appropriation and use Hall had acquired 
a vested right to the waters of this stream, for milling 
purposes, and it was necessary to invoke the aid of the 
statute to deprive him of the rights so acquired; hence 
the endeavor to give to the statute a meaning contrary 
to its plain language and different from that intended 
by its framers. There was no necessity for the legislature 
to recognize any different rule relative to ownership of 
water than had existed prior thereto in any jurisdiction 
where the common law is in force. It is as possible to 
irrigate in England as in Arizona. The laws of gravita
tion obtain in both jurisdictions. The means of obtaining 
title to water would differ in the two, but the fact of irri
gation would co-exist in both. But counsel for plaintiff 
seems to assume that irrigation can exist only where the 
common law rights relative to water have been blotted
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out. We reiterate that the act of 1S77 bad no effect 
whatever upon riparian rights. Whether such common 
law rights have been in any manner modified or changed 
since that law was enacted is not within the scope of 
this inquiry, and for that reason it is not discussed. The 
rights of the lawmaking body to legislate where rights 
have not vested can not be doubted, any more than its 
lack of power to take away rights which have vested.  
Before plaintiff claims to have acquired any rights, at 
least before the commencement of this action, Hall ac
quired a vested right to use this water for power pur
poses; lie was a prior appropriator. It is not necessary 
to a decision of the case that his rights as a mere riparian 
owner be decided. He undoubtedly had a vested right 
as a prior appropriator.  

The federal statute, which the plaintiff claims consti
tuted the grant of the waters on the public domain, of 
which the act of 1877 it is insisted was an acceptan ce, is 
as follows:- "Whenever, by priority of possession, rights 
to the use of water for mining, agricultural, nanufactur
ing, or other purposes, have vested and accrued, and the 
same are recognized and acknowledged by the local cus
toins, laws, and the decisions of courts, the possessors 
and owners of such vested rights shall be maintained and 
protected in the same; and the right of way for the con
struction of ditches and canals for the purposes herein 
specified, is acknowledged and confirmed," etc. Revised 
Statutes U. S., sec. 2339. It is claimed that this statute 
wvas a grant by the federal government to the people of 
the state of the waters on the public domain. We do 
not think so. Its purpose was to confirm the rights of 
those who have acquired, under certain conditions, the 
use of the water, and calls that right a vested one, even 
though the waters are taken from streams upon the pub
lic domain and without the assent of the government.  
If the statute were a grant, it protects Hall, for he ap
propriated the water of this stream ten years prior to the 
time this action was commenced. The statute would
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seem rather to confirm his right, than to uphold the con
tention of plaintiff that its right was prior in time. True, 
its' right was for irrigation purposes. But his was for 
manufacturing, and that right is acknowledged in the 
statute. So, under this act, his rights were prior to those 

of plaintiff. He was a prior appropriator, and by virtue 

of its provisions, if applicable here, could invoke the 

aid of the court to protect him from any attempt, on the 

part of plaintiff, to divert the water from his mill.  
Some confusion is probably bred because of the use by 

the court of the terms "riparian proprietor" and "riparian 

rights" in the former decision. It is not necessary to 

the determination of this case that Hall should be desig

nated merely a riparian proprietor. He was more; he 

was both a riparian owner and a prior appropriator.  

Whether by virtue of the mere fact that this stream 

flowed through his property he was entitled to the full 

flow of the stream is not necessary to the.determination of 

the case. Whether, since Hall acquired his rights, which 

were vested at the time this action was commenced, the 

legislature has abrogated or modified the rights of 

riparian owners merely, as such, in cases where they have 

not attempted to appropriate the waters flowing through 

their lands, was not involved in the question being de

cided, as up to the time he appropriated this water 

there had been no legislation on the subject of water 

rights, save this law of 1877. The whole of the discussion 

turned upon Hall's rights as affected by said act of 1877, 
and the court, in effect, said that, independent of stat

ute, the common law relative to riparian ownership was 

applicable to this state. The question of whether it is 

within the power of the legislature to abrogate or modify 
the mere naked right to the full flow of the stream, where 

no act looking to an appropriation has been taken by an 
individual, was not involved, and is not decided.  

It appears from briefs filed by counsel not directly in

terested in the case at bar, but who, or whose clients are, 
interested in the subject, as well as from that of counsel

NEBRASKA REPORTS. [VOL. 61324



Crawford Co. v. Hathaway.  

for plaintiff, that it is assumed the court in its former 
decision cast doubt upon the validity of the present irri
gation laws. A careful reading of the opinion should dis
sipate any such idea, for, owing to the peculiar position 
taken by plaintiff, the court could not inquire into that 
question. It could go no further than to determine that 
the portion of the law which plaintiff attacked as invalid 
was of such a nature as to make it dependent upon the 
other parts of the same law, to such an extent as it could 
not be said that the part attacked was not a material 
inducement to the legislature to pass the act as a whole.  
Having so determined, the court was driven to the con
clusion announced in the third point of the syllabus, to
wit, that "One can not successfully rely upon a statute, 
when he at the same time insists that a material portion 
thereof is unconstitutional, where it is obvious that the 
part claimed to be invalid formed an inducement for the 
passage of the remainder." For the reason given, it is 
evident that the validity of the irrigation laws is not in 
issue, owing to the manifest inconsistency of plaintiff in 
attempting to destroy that part of the act which con
ferred jurisdiction of the subject-matter upon a form dif
ferent to that in which the action is brought, while it re
lied upon the validity of the remainder for its cause of 
action, when as a matter of law the act is an indivisible 
whole, to such extent as that, if one part be destroyed, 
the whole fabric falls in ruins. For the benefit of coun
sel for plaintiff a somewhat ampler discussion of the 
reasons of the court for holding that the act is an insep
arable whole, so far as relates to the point under con
sideration, may be desirable..  

It is insisted that, although the act which created the 
board of irrigation is constitutional, those portions 
thereof alone which it is claimed give to it judicial pow
ers are invalid; that the residue of the act which confers 
upon the board the duty to distribute the water is valid, 
but that the former is invalid, and can be separated from 
the remainder of the act and still leave a valid board of
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irrigation and a valid and complete law. However this 
may be, it does not in anywise obviate the objection that 
the erection of this board, with all the powers and func
tions therein conferred upon it, one as much as another, 
formed a material inducement to the legislature to pass 
the act. Can it be said that those who voted for it were 
induced to do so solely because of the power conferred 
upon it relative to the mere control and distribution of 
the waters, and that the fact that it was also given the 
power to decide the priority of right to use the same? 
Was not the party entitled to so use it also a factor con
ducing to the passage of the act? It is perfectly natural 
to expect these factors to co-exist in the same act. They 
seem a necessary part'of it. Before such a board can dis
tribute the water it must determine to whom it must be 
distributed; and such a determination is judicial in na
ture, quite as much as the acts of the county board sitting 
as a board of equalization. It must also necessarily ad
judicate the right to use before it can proceed to distrib
ute. Even though such right to use had been previously 
determined by a regularly constituted court, the board 
would be obliged to ascertain that such determination 
had been had before it could distribute it to the party 
entitled thereto, and such act of ascertaining would be a 
judicial act, quite as much as if it had determined that 
the matter of distributing the water and the determina
tion of the right to it, and the person who possesses that 
right, axe inextricably interwoven to the extent that it is 
practically impossible to separate the one from the other.  
The court, of course, is not passing upon the question of 
whether this board is merely an administrative body, and 
not a court, or whether it partakes of the characteristics 
of both, but is merely illustrating its reasons for holding 
that the conferring of administrative functions upon it 
could not have been the sole inducement for creating it, 
by pointing out the fact that it is practically impossible 
to create an administrative body which does not also 
possess, in a certain degree, judicial functions. But the
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fact that such bodies possess to some extent judicial pow
ers does not necessarily make such body a court, within 
the meaning of the constitution. A merely adminis
trative body may have conferred upon it judicial powers 
and functions without in anywise trenching upon the 
powers or functions of the courts as regularly created.  
It is therefore impossible to discriminate between the 
judicial functions of a body and its ministerial functions, 
and say that the legislature was induced to create such 
body because it possessed powers of one character rather 
than those of another. If the bringing into being of this 
board was an inducement to its passage, and that is too 

patent for denial, the conferring of judicial or quasi

judicial functions was as much an inducement to its pas
sage as were those of a mere administrative nature, and 
any endeavor to separate one function from the other as 
being the potent and predominant factor in determining 
the action of the legislature is but a piece of "specious 
and fantastical sophistry." To illustrate: Take a portion 
of section 16, chapter 69, Session Laws, 1895, "It shall be 
the duty of the state board at its first meeting to make 
proper arrangements for beginning the determination of 

the priorities of right to use the public waters of the 

state. * * * The method of determining the priority 
and amount of appropriation shall be determined 

by the said state board, which at its first meet
ing shall designate the streams to be first adjudicated." 
Counsel for plaintiff urged that this act of 1895 
would seem to oust the courts of jurisdiction to try pri
orities of right to use the water, and we are 
asked to declare that portion of the law invalid for 

the reason that it was not a -material inducement to the 

legislature to pass the law, the purpose of the legislature 
being rather to enact an irrigation law than to create a 
court. But before rights under a law can be secured 

there must be an instrumentality through which such 
law can be enforced. This the law in question furnished 
by erecting an irrigation board having jurisdiction over
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these very rights. Was not the creation of this board, 
with all its powers, the one as much as the other, an in
ducement to its passage? How is it possible to believe 
that section 16, above quoted, and others connected there
with were not, all and each of them, material in influ
encing the legislature in making the whole act a law? 
No amount of refining, or the urging of immaterial dis
tinctions, will dispose of the proposition that the erec
tion of this board of irrigation, with all the duties and 
powers conferred upon it, was so inextricably interwoven 
with the rest of the act as to make the whole indivisible; 
and it is impossible to separate one function of the board 
from another and say that this or that was or was not an 
inducement to its passage. For that reason the act must 
stand as a whole or entirely fail; but the question of 
whether it must stand or shall fall is not involved in the 
case at bar. The court does not hold that the law is in 
any particular unconstitutional. It does not even cast 
a doubt upon its validity. It does not decide that the 
judicial functions conferred upon the board in anywise 
trench upon the constitutional powers of courts, or 
whether they are such as may be properly conferred upon 
administrative boards. It merely decides that if the act 
in question is valid, plaintiff proceeded in the wrong 
form. If it is unconstitutional in the respect urged by 
counsel, which we do not decide, it is void as a whole, and 
plaintiff's cause of action, if any it has, so far as relates 
to its right to divert the waters, falls with the law, on 
which it is wholly dependent.  

The motion for a rehearing is denied.

. REHEARING DENIED.
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HERBERT WHALEN ET1 AL., APPELLEES, V. JAMES B.  
KITCHEN ET AL., APPELLANTS.  

FiLED FEBRUARY 20, 1901. No. 10,745.  

Settlement of Decedent's Estate: REVIEw: APPEAL TO SUPREME COURT.  

Section. 675 of the Code of Civil Procedure does not give the 
right to have reviewed by the supreme court on appeal the 
decisions made by a county court in the settlement of the estate 
of a person deceased, but such decision can be here reviewed 
by error proceeding only.  

APPEAL from the district court for Douglas county.  
Heard below before SCoTr, J. Appeal dismissed.  

George E. Pritchett and J. C. Cowin, for appellants.  

William D. Beckett and J. W. Woodrough, contra.  

NORVAL, C. J.  

In 1890 Richard Kitchen died, leaving a will, by the 
terms of which, among other provisions, he gave to Her
bert and Wallace Whalen the sum of $10,000 each, with 
the proviso that his executor might pay such legacies in 
stock of the Kitchen Brothers Hotel Company, but that 
the whole estate was to be settled within three years 
from the death of testator. The executor, James B.  
Kitchen, failed to pay these legacies within the period 
limited in the will for closing the estate, and after the 
expiration of such time filed in the county court his re
port, in which he asked leave of court to deposit stock 
with such court in payment of such legacies, and prayed 
for an approval of his accounts and his discharge as ex
ecutor. The Whalen children, through their guardian 
ad litem, filed objections to this report and demanded that 
their legacies be paid in cash, with interest from the 
time they should have been paid. From the judgment 
of the county court in the premises, adverse to said lega
tees, they appealed to the district court, and there such 
proceedings were had that a judgment was duly entered
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for the full amount of their legacies. From this judg
ment of the district court said executor appeals to this 
court, and this hearing is on a motion to dismiss the ap
peal, on the ground that no provision is made by the law 
for the appeal of matters of this character, but that the 
proper mode for obtaining a review here is by proceeding 
in error only.  

Section 675 of the Code of Civil Procedure provides: 
"That in all actions in equity either party may appeal 
from the judgment or decree rendered or final order 
made by the district court to the supreme court of the 
state," etc. Prior to the enactment of this statute all 
judgments of the district court must be reviewed by 
petition in error, and since its enactment "actions in 
equity" may be reviewed either on appeal or by petition 
in error. It was ruled in the case of the Nebraska Wes
leyan University v. Craig's Estate, 54 Nebr., 173, that an 
appeal will not lie to this court from an order of the 
district court allowing a claim against an estate, and the 
statute governing the procedure in cases of that nature 
is there examined and construed. That an appeal will 
not lie in analogous cases, see the authorities cited in 
Nebraska Wesleyan University v. Oraig's Estate, supra, also 
lor v. Darnell, 5 Nebr., 192; Shcedy v. Sheedy, 36 Nebr., 

373. It is, however, contended that this proceeding is 
essentially of an equitable nature, and not legal, and 
for that reason appeal will lie as well as error. To this 
we can not assent. While it is true that in England, to 
a large extent, courts of equity had cognizance of the set
tlement and adjustment of estates, such is not the case 
in this country, but the powers of courts of equity in 
cases of that nature are not only restricted, but in a ma
jority of the states wholly nullified. Pomeroy, Equity 
Jurisprudence, sec. 77. In said section it is well stated: 
"It is true that the statutory rules for the settlement of 
estates are largely based upon the principles which had 
been settled in equity, and that equitable doctrines are 
constantly enforced by the courts of probate; but it is no
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less true that this important head of equity jurisdiction 

has been greatly restricted, or even practically aban

doned, in all the states." If such jurisdiction has been 

abandoned in any of the states, it certainly has in 

Nebraska. Here' all the proceedings looking to the 

settlement and adjustment of estates are specifically pre

scribed by statuteeven to the mode and manner of seek

ing the advice of higher courts in matters in dispute be

tween litigants in the courts of probate and adjustment.  

The statute which confers the right to have reviewed the 

decisions of the county court in matters of probate is not 

found in the Code of Civil Procedure, but in the statute 

relative to decedents, which confers jurisdiction over es

tates upon the county court. The whole procedure is 

statutory, and while many of its provisions are of an 

equitable nature, and equitable doctrines are frequently 

enforced by such courts, that fact does not make such 

proceedings "actions in equity," within the meaning of 

Section 675 of the Code1 It will be observed, too, that 

section 238, chapter 23, Compiled Statutes, relating to 

decedents, which prescribes the power of district courts 

in case of appeals from the county court in matters of 

this nature, is as follows: "The district court shall pro

ceed to a trial and determination of the case in like man

ner as upon appeals brought from the judgments of jus

tices of the peace; and such court may direct an issue to 

be made up between the parties when it shall be deemed 

necessary; and questions of law may be carried to the 

supreme court, and costs may be allowed or denied in the 

discretion of the court." It would seem a needless re

striction of the powers of this court, and also an unneces

sary provision, if it was thereby contemplated that such 

questions of law were to be determined by appeal, as it 

would add nothing to the rights already possessed by 

litigants, since there existed the right to review by peti

tion in error. It was said by this court in Wilcox v.  

Saunders, 4 Nebr., 572: "In 3rd Bouvier's Institutes, 70, 

it is said that an appeal, in a civil suit, is a proceeding
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unknown to the common law. It is authorized by stat
ute in a variety of cases and is regulated entirely by the 
provisions of the act; it cannot be extended beyond the 
plain and obvious import of the statute granting it." So 
in this case, it seems plain, that in order to hold that this 
proceeding is appealable, we must ignore the fact that 
courts of equity have been deprived of jurisdiction over 
matters of estates, if they ever had such jurisdiction, and 
hold that in its inception in the county court the pro
ceeding was legal in its form and nature, but that as 
soon as it reached the district court it became "an action 
in equity." We do not think that any such transforma
tion occurred, but are of the opinion that, although the 
procedure and some of the principles involved had their 
origin in courts of chancery, looking at them historically, 
yet, in this state, all such proceedings are wholly statu
tory and legal as contradistinguished from equity. It 
would seem clear that, taking into consideration the con
stitutional provisions relative to jurisdiction of county 
courts in probate matters, section 16, article 6, constitu
tion, and sections 233, 244, chapter 23, Compiled Statutes, 
relative to decedents, as contrasted with the provisions 
of the Code relative to the right to appeal in suits in 
equity, section 675, Code of Civil Procedure, that-'there 
was no intention on the part of the legislature to confer 
upon parties to proceedings in the adjustment and settle
mient of estates the right to appeal, although frequently 
in such cases equitable principles must be resorted to to 
determine the rights and duties of the respective parties, 
but that it was intended that the decision in all such 
matters should be determined by the supreme court in 
error proceeding only.  

The motion to dismiss the appeal is accordingly sus
tained.  

APPEAL DISMISSED.
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JOHN T. ALEXANDER V. CULBERTSON IRRIGATION & 
WATER POWER COMPANY.  

- FILED FEBRUARY 20,1901. No. 9,395.  

1. Enforcement of Contract: ACTION ON BEHALF OF CORPORATION: RAT
IFICATION. Where, in an action to enforce a contract made on 
behalf of a corporation by an unauthorized agent, the evidence 
tends to show that the corporation, by acquiescence and accept
ance of benefits, ratified such contract, an instruction which, in 
effect, withdraws such evidence from the consideration of the 
jury is erroneous.  

2. Unauthorized Act: RATIFICATION. An act done in behalf of a cor
poration by one having no authority to represent it may be 
ratified by conduct implying approval and adoption.  

3. Self-Constituted Agent: ULTRA VIRES: DISAVOWAL OF PRINCIPAL: 

PRESUMPTION FROM LACHEs. A corporation having power to rat
ify or repudiate a contract made in its name by a self-consti
tuted agent, or one acting outside of his authority, should within 
a reasonable time determine which. it will do; and if it do not 
disavow the agency and dissent from the contract, assent and 
approval may be presumed.  

ERROR from the district court for Hitchcock county.  
Tried below before NORRIS, J. Reversed.  

W. R. Starr and M. B. Reese, for plaintiff in error.  

Fayette I. Foss and Nonnes Jackson, contra.  

SULLIVAN, J.  

This action was brought by John T. Alexander against 
the Culbertson Irrigation & Water Power Company, a 
corporation, to recover rent claimed to be due upon a 
lease. The cause was tried to a jury in the district court 
for Hitchcock county, .and resulted in a verdict, and a 
judgment in favor of the defendant.  

Of the numerous exrors assigned we think there is only 
one that merits serious consideration. It is conceded 
that the lease mentioned in the petition was executed by 
C. J. Jones, the president of the company, but his au
thority in the premises is denied. The evidence before
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us shows conclusively that Jones was not authorized to 
make the lease, but it tends strongly to prove that the 
corporation ratified his act. The court charged the jury 
that the defendant had power under the articles of in
corporation to purchase and take by deed or- lease such 
real estate as should be deemed advisable by its board of 
directors; that a contract made by an officer of a corpora
tion outside the limits of his authority is not binding un
less ratified; that a corporation, like a natural person, 
can ratify an act which it has authority to perform; that 
ratification of an act or contract by a corporation con
sists in the adoption of the act or contract by some one 
in authority and having power to make such contract 
or do such act; that acceptance of a contract and result
ing benefits with full knowledge on the part of the proper 
corporate officers of all the material facts, amounts to 
a ratification. At the request of the defendant the jury 
were further instructed as follows: "The jury is in
structed that the charter of the Culbertson Irrigation 
& Water Power Company provides that the business of 
the corporation shall be in the construction and main
tenance of a water power and irrigating canal with power 
to purchase and take by way of deed in fee simple or 
lease such real estate as the directors shall deem advis
able and that a lease or conveyance not executed or rati
fied by the corporation in the terms prescribed by its 
charter is void, unless you shall find that the corporation 
held out their president to the public as having power 
to transact such business." This instruction was errone
ous and obviously mischievous. It was, in view of the 
evidence, almost, if not quite, equivalent to directing 
a verdict for the defendant. There was no evidence tend
ing to prove that Jones had been held out to the world 
as having authority to rent land or do other like acts; 
there was no evidence that he was authorized by the 
board of directors to execute the lease; neither was there 
any proof of an express ratification, or a ratification of 
any kind in conformity with terms prescribed by the
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articles of incorporation. Looking at the instruction 
quoted, the jury would naturally conclude that the evi
dence of ratification did not meet the requirements of the 
law,-tbat the act of Jones had not been duly adopted,
and that the lease was, therefore, void. Looking at the 
instructions given by the court on its own motion, they 
would find that acceptance of the lease and possession 
of the premises therein described might constitute ratifi
cation, but they would nowhere find that acquiescence 
and payment of rent would warrant them in concluding 
that the defendant had adopted the contract made by 
its president. The instructions, even when taken to
gether, were certainly very misleading and their prob
able effect was to exclude entirely from the consideration 
of the jury evidence of a most satisfactory and convincing 
character. That there may be an implied ratification of 
an act done in behalf of a corporation by one having no 
authority to represent it is, of course, familiar law. A 
corporation having power to ratify or repudiate a con
tract made in its name by a self-constituted agent, or one 
acting outside of his authority, should, within a reason
able time, determine which it will do; and if it do not 
disavow the agency and dissent from the contract, assent 
and approval may well be presumed. Rich v. State Nat.  
Bank, 7 Nebr., 201; Johnston v. Milwaukee & Wyoming In
vestment Co., 49 Nebr., 68; Pittsburgh, C. & St. L. R. Co. v.  
Keokuk & H. B. (o., 131 U. S., 371.  

The instructions contain a number of inaccurate and 
irrelevant expressions, but we are inclined to think that 
the only one which is prejudicially erroneous is the one 
above set out.  

We express no opinion upon the sufficiency of the evi
dence to support the verdict, as that question has not 
been discussed by counsel. It has occurred to us, how
ever, after a careful reading of the bill of exceptions, 
that the question is a debatable one.  

The judgment is reversed and the cause remanded for 
further proceedings.  

REVERSED AND REMANDED.
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MARTHA J. PINKHAM, APPELLEE, V. JOHN 11. PINKEAM 
ET AL., APPELLEES, AND EMMA E. RYAN ET AL., AP
PELLANTS.  

FILED FEBRUARY 20, 1901. No. 11,168.  

1. Reply: STATUTE OF LIMITATION: FACTS: CONCLUSION: DISREGARD OF 
PLEADING. A reply alleging that the defendant's counter-claim 
did not accrue within the period provided by law for asserting 
such claim, and containing no facts from which the conclusion 
is deduced, tenders no issue and such allegation may be entirely 
disregarded.  

2. Ejectment: PLEADING: PRoor: GENERAL DENIAL: EQUITABLE OwN
ERSHIP. A defendant in the actual occupancy of land, may show 
under a general denial that he is the equitable owner, and thus 
defeat an action brought by the holder of the legal title to 
establish his ownership and recover possession of the property.  

3. Statute of Limitations: PROSECUTION: DEFENSE: DIFFERENCE IN 
RULE. The right to commence and prosecute an action may be 
lost by delay, but the right to defend a suit for the possession 
of property is never outlawed.  

4. Evidence. Evidence examined and found to support the decree.  
5. Error Procedure: PROPER PARTY. A party, whose claim to property 

fails and whose rights are not affected by an erroneous decree, 
is not entitled to have such decree set aside or modified.  

APPEAL from the district court for Otoe county.  
Heard below before RAMSEY, J. Rehearing of case re
ported in 60 Nebr., 600. Former judgment adhered to.  

A. C. Ricketts and Henry H. Wilson, for appellants.  

John C. Watson, F. E. Brown and Frank Irvine, contra.  

SULLIVAN, J.  

After a thorough consideration of the questions dis
cussed by counsel we are entirely satisfied that the views 
expressed in the opinion filed at the last term (Pinkham 
v. Pinkham, 60 Nebr., 600) are sound and should be ad
hered to. The statute of limitations was not properly 
pleaded and is, therefore, not in the case at all. In the 
reply of each of the appellants it is alleged: "3. That the
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alleged action for the reformation of said instrument set 
forth in the amended answer did not accrue to the de
fendant, John H. Pinkham, within the statutory period 
provided by law for proceedings for the reformation of 
instruments." This is only the statement of a legal con
clusion unaccompanied by the facts from which the con
clusion is deduced; it is in effect an assertion that, in the 
opinion of the pleader, the appellee's counter-claim is 
barred. It has often been held here and elsewhere that 
such an allegation tenders no issue and may be disre
garded altogether. Barnes v. McMurtry, 29 Nebr., 178; 
Scroggin v. National Lumber Co., 41 Nebr., 195; Jenks v.  
Lansing Lumber Co., 97 Ia., 342; Eno v. Diefendorf, 102 N.  
Y., 720; Pope v. Andrews, 90 N. Car., 401. In Scroggin v.  
National Lumber Co., supra, which was an action-to fore
close a mechanic's lien, the answer stated: "That this 
suit was not brought within the time required by law, 
nor until after the so-called lien of plaintiff had expired 
by lapse of time." Of this averment the court, speaking 
through Commissioner IRVINE, said (p. 200): "The answer 
in this respect pleaded no facts. It simply averred that 
the suit was not brought within the time required by 
law, nor until after the lien had expired. These were 
statements of mere conclusions of law and not of any 
facts. Where a plea of the statute of limitations is re
quired, the facts must, as in other cases, be pleaded and 
not the pleader's conclusions of law. * * * The plain
tiff in error, not having raised the defense by demurrer, 
was required to raise it by answer, and this being so, he 
was required to raise it by an answer which would have 
been sufficient against demurrer to the answer itself. We 
hold, therefore, that the defense of the statute, not being 
raised at all by demurrer or sufficiently by answer, was 
waived." But if the statute of limitations had been prop
erly pleaded, the plea could, under no circumstances, do 
more than defeat the counter-claim and bar affirmative 
relief; it could in no manner affect appellee's right to act 
defensively and by proving his equitable ownership of 

26
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the property show that appellants' claim of title and right 
of possession is unfounded. The right to commence and 
prosecute an action may be lost by delay, but the right 
to defend against a suit for the possession of property is 
never outlawed. The limitation law may, in a possessory 
action, deprive a suitor of his sword, but of his shield 
never.  

With respect to the contention that appellee's counter
claim does not allege mutuality of mistake and is, there
fore, defective in substance, little need be said. The evi
dence upon which the decree of reformation is based 
bears upon the issue raised by the general denial and was 
received at the trial without objection. It tends to prove 
that the instrument, under which John H. Pinkham 
claims title to the property in dispute, was given and ac
cepted as a deed of conveyance, and furnishes abundant 
support for the finding and judgment of the district court.  
In other words, it effectually rebuts appellants' claim of 
ownership and right of possession by showing a superior 
equity in the appellee. If it be conceded that the answer 
in its present form does not entitle appellee to affirmative 
relief, it does not by any means follow that the decree 
granting such relief should be set aside. If necessary, 
the pleading might yet be amended to conform to the 
proof. Hum phries V. Spafford, 14 Nebr., 488; Homan v.  
Steele, 18 Nebr., 652; Scott v. Spencer, 44 Nebr., 93; Strawn, 
Supreme Court Practice, 112. But we think no amend
ment is necessary. Pinkham, by the evidence adduced 
in support of his general denial, has shown that he has 
a right to the land which, although not recognized by 
the common law, is enforceable in equity. He has pro
duced evidence by way of defense which defeats the ac
tion of Babcock and Ryan. They can not make good 
their claims to the property and consequently have no 
interest in it, and are not prejudiced by the decree of 
reformation.  

The judgment heretofore rendered by this court stands 
affirmed.  

JUDGMENT ACOORDINGLY.
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Dryden v. Parrotte.  

JonN N. DRYDENET AL., APPELLEES, V. MARCUS L. PAR

ROTTE ET AL., APPELLANTS.  

FILED FEBRUARY 20, 1901. No. 11,403.  

1. Judicial Order: COLLATERAL ATTACK: JURISDICTIONAL INFIRMITY. A 
judicial order or judgment can not be attacked in a collateral 
proceeding unless affected by some jurisdictional infirmity.  

2. Sufficiency of Petition: TEST OF JURISDICTION. The sufficiency of 
the petition is not a test of jurisdiction; although it may be 
defective in substance it will support a judgment if the court 
has authority to grant the relief demanded and the facts upon 
which the demand is based are intelligibly set forth.  

3. Decree: LIEN: MOTION TO VACATE: LIMIT OF INQUISY. The correct
ness of a decree giving a party a lien on property, can not be 
inquired into on a motion to vacate a sale made in conformity 
with such decree.  

APPEAL from the district court for Buffalo county.  
Heard below before SULLIVAN, J. Affirmed.  

Hamer & Hamer, for appellants.  

Dryden d- Main,- contra.  

SULLIVAN, J.  

This is an appeal from an order confirming a judicial 
sale of real estate situate in Buffalo county. Appellants 
contend that confirmation should have been refused be
cause the sale was made in execution of a void judgment.  
The facts are undisputed, and the rule of law applicable 
to the facts is well understood. The action was com
menced by Dryden and Main, who filed in the district 
court a petition in which they alleged that on April 12, 
1888, John Johnson recovered a judgment in this court 
against Marcus L. Parrotte and Lewis W. Parrotte 
amounting to about $1,200; that Johnson afterwards 
brought a creditor's bill against the Parrottes and others, 
and on June 29, 1894, obtained a decree establishing his 
judgment as a first lien upon the land now in question;
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that this decree was brought here for review on Decem
ber 29, 1894, but was not superseded until January, 1895; 
that on September 15, 1894, Dryden and Main succeeded 
to the rights of Johnson as good-faith purchasers of his 
interest in the litigation. The petition then states that 
the' decree of June 29, 1894, in favor of Johnson, was re
versed by this court, and continues: "That the reversal 
of said judgment in nowise affected the rights of these 
plaintiffs acquired when said judgment was in full force 
and effect; but plaintiffs allege that such reversal would 
constitute a cloud upon the title of any one purchasing 
said land hereinbefore described when sold upon said 
judgment." The plaintiffs prayed that the judgment 
rendered in this court in favor of Johnson and against the 
Parrottes be adjudged to be a first lien upon the land de
scribed in the petition, and that they have such other 
relief as might be proper. The defendants were duly 
served with summons; they appeared in the action; issues 
were joined; a trial was had, and the court having found 
in favor of the plaintiffs, rendered a judgment giving 
them the relief for which they prayed. Upon this judg
ment no direct attack has ever been successfully made, 
and it can not, of course, be assailed collaterally unless 
it is affected by some jurisdictional infirmity. If it had 
appeared on the face of the petition that the judgment 
which was the basis of the plaintiffs' action was void, 
and had been so adjudged by this court, it would not fol
low that the decision of the district court enforcing such 
judgment would be a nullity. Whether the facts stated 
in the petition constituted a cause of action and entitled 
the plaintiffs to relief, was a judicial question which the 
trial court had authority to consider and decide; and it 
is a universal principle-an axiom of the law-that where 
a court has jurisdiction of both the subject-matter and 
the parties, power to decide implies authority to decide 
either way-to reach either a right or a wrong conclu
sion-and, in conformity therewith, to pronounce a judg
ment that will be conclusive upon the litigants and those
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in privity with them, unless reversed, vacated or modi
fied in an appellate or other direct proceeding instituted 
for that purpose. The sufficiency of the petition is not a 
test of jurisdiction; although it may be defective in sub
stance it will support a judgment if the court has author
ity to grant the relief demanded and the facts upon 
which the demand is based are intelligibly set forth.  
Trumble v. Williams, 18 Nebr., 144; Taylor v. Coots, 32 
Nebr., 30; North Pacific Cycle Co. v. Thomas, 26 Ore., 381; 
Head v. Daniels, 38 Kan., 1; Frankfurth v. Anderson, 61 
Wis., 107; In re James Estate, 99 Cal., 374; Van Fleet, 
Collateral Attack, see. 61; 17 Am. & Eng. Ency. Law 
[2d ed.], 1069. But, as we understand the petition in 
this case, it was sufficient, not only to give the court juris
diction, but to withstand a demurrer; it contained no 
averment that the original judgment in favor of John
son had been authoritatively condemned. The allegation 
that the decree in the creditor's suit had been reversed, 
carries no such implication. The decree in favor of the 
plaintiffs certainly rests upon an adequate foundation 
and is exempt from collateral attack. The present at
tack is collateral; it does not assail the proceedings under 
the decree, but the decree itself; its object is to obtain 
a rehearing upon a point adjudicated at the trial. The 
conclusiveness of the decision giving plaintiffs a lien 
upon the property could not be inquired into on a motion 
to vacate the sale. State Nat. Bank v. Scofield, 9 Nebr., 
499; Stratton v. Reisdorph, 35 Nebr., 314; Beatrice Paper 
Co. v. Beloit Iron Works, 46 Nebr., 900; Hampton Lumber 
Co. v. Van Ness, 54 Nebr., 185; Hoover v. Hale, 56 Nebr., 67.  

The order of confirmation is 
ArIRMID.
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Cooney v. State.  

PATRICK E. OOONEY v. STATE OF NEBRASKA.  

FILED FEBRUARY 20, 1901. No. 11,689.  

1. Instruction: WITNEss: GROUND FOR CENSURE. An instruction is not 
erroneous which, in substance, informs the jury that just cen
sure of a witness, or the testimony which he has given, can not 
be grounded on the fact that he has performed a duty imposed 
upon him by law.  

2. Statute: CoNsTIuTroN: STARE DECISIs. Section 20, chapter 50, 
Compiled Statutes, 1899, with respect to tne keeping of intoxi
cating liquors for the purpose of sale without a license, is valid 
legislation.  

3. Presence of Officer in Jury Room: MATERIAL WITNESS. An officer 
having charge of the jury was a witness on the trial and gave 
material evidence for the state. He accompanied the jury to 
their room and remained with them for several hours while they 
were deliberating on their verdict. Held, That the officer was 
guilty of misconduct prejudicial to the rights of the defendant 
and that a new trial should have been awarded.  

ERROR from the district court for Dawson county.  
Tried below before SULLIVAN, J. Reversed.  

Hector M. Sinclair, for plaintiff in error.  

'Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, contra.  

SULLIVAN, J.  

This was a prosecution under section 20, chapter 50, 
Compiled Statutes, 1899. The defendant, Patrick E.  
Cooney, was found guilty of keeping intoxicating liquors 
for the purpose of sale without a license, and was sen
tenced to pay a fine of $300. Complaint is made of an 
instruction which, in substance, informed the jury that if 
one of the witnesses for the state, a man named Pierson, 
was a member of an incorporated detective association, 
he had by reason of his corporate membership assumed 
certain duties created by law, for the performance of 
which neither he nor his evidence could be rightfully 
criticised. This statement, we think, was neither harmful
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nor inaccurate. The thought which it conveys is that 
just censure can not be grounded upon the performance 
of a legal duty. The right to criticise the witness and 
his testimony was not denied, but criticism directed 

against the discharge of a duty imposed by law was 
characterized as unjust. It is hardly possible that the 

jury were induced by the instruction to place an exag

gerated or excessive value upon Pierson's evidence, for 

they were advised that they might consider the character 
of the business in which he was engaged and determine 

his credibility and the worth of his testimony by the ap
plication of the usual tests.  

The constitutionality of the section of the statute un

der which the prosecution was conducted is raised and 
discussed at length. The point does not require particu

lar consideration, as the cases of Durfee v. State, 53 Nebr., 
214, and Parsons v. State, 61 Nebr., 244, decide that the 

argument of defendant's counsel is inadmissible and that 

the law is the result of a proper exercise of legislative 
power.  

After the case was given to the jury and while they 

were deliberating upon their verdict the sheriff and 

bailiff having them in charge went with them to their 

room and remained with them for several hours. The 

trial court found that the sheriff and bailiff were in the 

back part of the room, which was quite large, and that 

the jury, while deliberating and discussing evidence, were 

north of the centre of the room; that neither of the court 

officers took any part in the deliberations or advised the 

jury regarding their verdict. The court further found 

that the presence of the sheriff and bailiff did not influ

ence the jury in reaching their verdict and refused to 
gFrant a new trial on the ground of misconduct. The facts 

in this case are quite similar to those in People v. Knapp, 
42 Mich., 267, where it was held that the mere presence 

of an officer in the jury room while the case was being 

considered was an unwarranted restraint upon free dis

cussion and, in substance, an invasion of the right of trial 

by jury. Gandy v. State, 24 Nebr., 716, was a case in which
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the bailiff having charge of the jury remained with them 
during their deliberations, although taking no part 
therein. There was no showing of prejudice to the de
fendant, but on the contrary, as appears from the dis
senting opinion of Chief Justice REESE, there was a clear 
showing of non-prejudice. It was held, nevertheless, af
ter a careful consideration of the question and an exam
ination of the authorities, that the verdict was an unlaw
ful one and should not be permitted to stand. In the 
majority opinion it is said that the doctrine of People v.  
Knapp, supra,'is adopted as the law of this state. While 
there is a sharp conflict of judicial opinion upon some 
phases of the question now under consideration, we be
lieve the cases all hold that the presence in the jury room 
of a material witness for one of the parties while the 
jurors are deliberating, is incurable misconduct and will 
nullify. the verdict. It appears from the record in this 
case that the sheriff was a witness for the state. His 
testimony was material, but it is not likely that it was 
carefully scrutinized or subjected to hostile criticism 
within his hearing. His presence was calculated to re
strict discussion and freedom of action in the jury room 
and the presumption that it was prejudicial to the de
fendant is not overthrown by the conclusion deduced by 
the trial court from facts above stated. We do not say 
that the presence of a bailiff or other intruder in the jury 
room for a short time while the jury are deliberating, 
will in every case vitiate the verdict rendered, but we 
have no hesitation in declaring upon the facts disclosed 
by this record that the defendant was by the misconduct 
of the sheriff and bailiff deprived of a substantial right 
and should have been awarded a new trial. It is claimed 
that the doctrine of Gandy v. State, supra, should not be 
applied to misdemeanor cases, but no reason for making 
a distinction between the two classes of cases has been 
suggested and none is perceived. The judgment is re
versed and the cause remanded for further proceedings.

REVERSED AND REMANDED.
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SAMUEL I. GORDON V. FRANK E. MOORES-ET AL.  

FILED FEBRtUARY 20, 1901. No. 11,770.  

1. Metropolitan Cities: STATUTE: CONSTITUTION: REMOVAL OF POLICE 

MAGISTRATE. Section 103 of the charter of metropolitan cities, 

(Session Laws, 1S97, ch. 10), to the extent that it assumes to con
fer upon the district courts authority to remove police magis
trates for misconduct in office, is. legislation prohibited by the 
constitution and, therefore, void.  

2. Removal for Official Misconduct: DisTRIBUTIox OF POWERS: QU:HE.  
Whether the power to remove an officer for official misconduct 
can be concurrently exercised by two departments of the gov
ernment without violating the provision of the constitution re
lating to the distribution of powers, Quwre.  

ERROR from the district court for Douglas county.  

Tried below before DIClINSON, J. Roversed.  

Jefferis & Howell Wright & Stout and Brome & Burnett, 
for plaintiff in error.  

W. J. Connell, contra.  

SULLIVAN, J.  

In the district court for Douglas county Samuel I.  
Gordon, the plaintiff in error, was found guilty of official 

misconduct and removed from his office as police judge 

of the city of Omaha. The proceeding which resulted in 

the judgment of remuoval was commenced under the au

thority of section 103 of the city charter (Session Laws, 
1897, ch. 10), which is here set out: 

"Sec. 103. The power to remove from his office the 

mayor or any councilman or other officer mentioned in 

this act, for good and sufficient cause, is hereby conferred 
upon the district court for the county in which such city 

is situated, when not otherwise herein provided, and 

whenever any three of the city councilmen shall make 

and file with the clerk of said court the proper charges 

and specifications against the mayor, alleging and show-
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ing that he is guilty of malfeasance and misfeasance as 
such officer, or that he is incompetent, or neglects any of 
his duties as mayor, or that for any other good and suffi
cient cause stated, he should be removed from his office 
as mayor or whenever the mayor or any three council
men shall make and file with the clerk of said court the 
proper charges and specifications against any councilman 
or other officer mentioned in this act, alleging and show
ing that he is guilty of nalfeasance or misfeasance in 
such office, or that he is incompetent or neglects any of 
his duties, or that for any other good and sufficient cause 
stated, he should be removed from his office, the judge of 
such court may issue the proper writ, requiring such of
ficer to appear before him, on a day therein named, not 
more than ten days after the service of such writ, together 
with a copy of such charges and specifications, upon such 
officer to show cause why he should not be removed from 
his office. The proceedings in such case shall take pre
cedence of all civil causes and be conducted according 
to the rules of such court in such cases made and pro
vided, and such officer may be suspended from the duties 
of his office during the pendency of such proceedings by 
order of said court. During the time any officer is sus
pended the mayor and council may appoint any com
petent person to perform the duties of the officer sus
pended and provide for his compensation, and require 
him to execute a sufficient bond for the faithful perform
ance of the duties of the office." 

Counsel for Gordon contend that the legislature was 
without authority to confer upon the district court the 
jurisdiction which it assumed to exercise, and that the 
judgment of removal should, therefore, be annulled. The 
provision of the constitution (art. 6, sec. 19) upon which 
it is claimed the legislature encroached in adopting sec
tion 103, is as follows: "All laws relating to courts shall 
be general, and of uniform operation, and the organiza
tion, jurisdiction, powers, proceedings, and practice of 
all courts of the same class or grade, so far as regulated
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by law, and the force and effect of the proceedings, judg
ments, and decrees of such courts, severally, shall be uni
form." Prior to the adoption of the first act (Session 
Laws, 1887, ch. 10) providing for the incorporation and 
government of cities of the metropolitan class, the power 
to remove police magistrates for official misconduct was 
not possessed by the district courts, or any of them. This 
we believe is conceded. The power to remove police 
judges of metropolitan cities was given to the district 
court by the act of 1887, and is continued in force by 
section 103 of the present charter. If that section is con
stitutional and valid, all district courts have power 
within their territorial limits to remove for misconduct 
police judges of metropolitan cities; but authority to re
move police judges of cities of inferior rank is not vested 
in any of such courts. The various charters classify cit
ies; they do not of course assume to classify courts. The 
provision of the constitution above quoted, as we under
stand it, means that courts of the same grade or class 
shall have equal powers-equal authority to hear and 
determine the same class of cases. The district court of 
Douglas county has ousted the plaintiff in error from 
the office of police judge of a metropolitan city; and if 
section 103 is valid, the district court of any other county 
in the state may exercise the same power whenever a 
like case shall arise within its territorial jurisdiction.  
The constitutional rule of uniformity that we are now 
considering is not violated if all courts of the same grade 
have jurisdiction of the same matters and equal authority 
in dealing with them. That is the principle established 
by State v. Magncy, 52 Nebr., 508. But a police judge, like 
a justice of the peace, is a constitutional officer, and the 
power to remove him is precisely the same power whether 
he holds his commission from a city of the highest or the 
lowest rank. If the legislature had given the district 
courts in counties under the township system of govern
ment power to remove justices of the peace for official 
misconduct, while permitting the power of removal to
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remain with the county commissioners in all other coun
ties, it would hardly be contended that the rule of uni
formity had not been violated. It would be at once per
ceived that the form of county government could not 
change in any degree the essential nature of the power 
of removal, and that the jurisdiction which was given to 
the courts in one class of counties was in all respects 
identical with that which was denied to courts of the 
same grade in another class of counties. Under our con
stitution, jurisdiction to deprive justices of the peace of 
their offices can not'be made to depend upon a classifica
tion of counties any more than can jurisdiction to deprive 
them of their property. This is equally true of police 
magistrates. Their rank and powers are the same wher
ever their functions may be exercised. They all belong to 
one class-as much so as justices of the peace or county 
courts; and when the legislature undertook by section 103 
to give district courts, in counties containing metropolitan 
cities, authority to remove the police judges of such cities, 
what it did was a violation of the principle of uniformity 
for it was an attempt to enlarge the jurisdiction of the 
district courts in one class of counties by classifying mag
istrates who are all of one grade and incapable of legal 
classification. Without pursuing the subject further our 
conclusion is that the judgment under review is based 
on an unconstitutional law and must be reversed.  

Before leaving the case, however, there is another ques
tion which has to some extent engaged our attention and 
to which we shall briefly advert. The power we have 
been considering has been long exercised in this state by 
administrative bodies, and it was in one case (State v.  
Oleson, 15 Nebr., 247) held not to be judicial within the 
meaning of that provision of the constitution which vests 
the judicial power of the state in courts and magistrates.  
Section 1, article 2, of the constitution, relating to the 
distribution of governmental powers, declares that no per
son or collection of persons belonging to one of the depart
ments of government "shall exercise any power properly
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belonging to either of the others." If the power to re

move an officer for official miscond uct properly belongs 
to the executive department, can it be rightfully exercised 

by officers of the judicial department? In other words, 
can the same pover be concurrently exercised by two de

partments of the government without violating the pro
vision of the constitution relating to the distribution of 

powers? This is an interesting question, but since it has 
not been discussed by counsel and is not necessary to a 
decision of the case we express no opinion with respect 
to it.  

The judgment is reversed and the cause dismissed.  

REVERSED AND DISMISSED.  

NORVAL, C. J.  

I concur in the judgnient on the ground that the statute 
under consideration is in violation of section 19, article 
6, of the constitution.  

JOSEPH JERABEK V. JOSEPH A. KENNEDY.  

FILED FEBRUARY 20, 1901. No. 9,382.  

1. Expert Testimony: AnnlssroN: .TUDITAL DIscRETION. In determin

ing the competency of a witness to testify as to the values of 

land regarding whi Ch there is a controversy, much discretion is 

lodged in the trial court as to the admission of such testimony, 
am] unless it is clearly inadmissible as a matter of law and 
prejudicial, the ruling will not be disturbed.  

2. Natural Flow of Water: EFFECT OF MILL-DAM: -MEASURE OF DAM

AGES: TESTIMONY: INSTRUCTION. A plaintiff testified as to how 

the construction of a nill-dam affected his land by raising the 
water above the natural flow and thereby increased the danger 
of stock drowning therein, and stated that he had already lost 
some cattle in that manner, the rule as to measuring the dam
ages sustained being correctly given the jury in the instructions 
of the court; held, that no rights of the defendant were preju
diced by the admission of such testimony.
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EnRnon from the district court for Nance county.  
Tried below before SULLIVAN, J. Affirmed.  

W. F. Critchfield, for plaintiff in error.  

J. W. McClelland and Reeder & Albert, contra.  

HOLCOMB, J.  

A trial was had in the district court in proceedings of 
ad quod damnurm began under chapter 57 of the Compiled 
Statutes, entitled "Mills and Mill-Dams." A verdict and 
judgment was rendered in favor of the defendant in er
ror, plaintiff below, from which the defendant, by error 
proceeding, brings the case here for review.  

But two questions are argued by-counsel for plaintiff 
in error and both relate to the adnlission of testimony 
objected to on the trial of the case. One witness was per
mitted to testify as to the value of the land, claimed to 
have been damaged by the construction of a mill-dam, 
just before and immediately after the erection of the mill, 
whose testimony, it is claimed, is incompetent because 
no sufficient knowledge is shown regarding land values 
of which he was testifying. The witness had been a 
farmer all his life, had purchased land adjoining that in 
controversy two or three years before, on which he had 
been living, and had made inquiries as to the value of 
the land in the neighborhood. He testified as to values, 
and that the land had been damaged by reason of the 
construction of the mill-dam. It is disclosed by the ree
ord that he was acquainted with the value of the land in 
the vicinity, and that his testimony was based upon 
knowledge and information not possessed by a jury or 
the people in general. Of necessity, much discretion must 
be lodged in the trial court as to the admission of such 
testimony, and unless it is clearly inadmissible as a mat
ter of law and prejudicial, the ruling will not be dis
turbed. Missouri P. It. Co. v. For. 60 Nebr., 531, and cases 
there cited. The admission of the evidence is warranted
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under the qualification shown to exist, and comes within 
the rule announced in 87can v. County of Middlesex, 101 
Mass., 177.  

The plaintiff, in testifying as to how the construction 
of the daim affected his land by raising the water above 
the natural flow, stated that it increased the danger of 
stock drowning therein, and that he had already lost some 
cattle in that manner. This was objected to, and on the 
ruling error is sought to be predicated. The statement 
was only made as an illustration of the damage occas
ioned by the rise of water in the stream because of the 
construction of the dam. The rule for measnring the 
damage sustained was correctly given the jury in the 
instructions of the court, which was stated to be the dif
ference in the fair market value of the land immediately 
before and after the erectioi! of the mill-dam. The jury 
could not have been misled by the testimony objected to, 
and none of the rights of the defendant were prejudiced 
thereby.  

The judgment is 
AFFIRMED.  

SULLIVAN, J., not sitting.  

W. S. BURNs, TRUSTEE, ET AL. V. SCHOOL DISTRICT No.  

18 oF ROCK COUNTY ET AL.  

FILED FEBRUARY 20, 1901. No. 9,402.  

1. Schoolhouse: REAL ESTATE MORTGAGE: PRioR LIEN: ADJUDIcATION.  

A schoolhouse was erected on a part of a tract of land of eighty 
acres incumbered by a real estate mortgage. The mortgage lien 
was foreclosed, the decree establishing the mortgage as a prior 
lien on the real estate, to which the interest of the school dis
trict was subject and inferior. Held, Not to be an adjudication 
that the schoolhouse was a part of the realty and included in 
the mortgage lien.  

2. Construction of Statute: AUTHORITY OF BOARD: TITLE TO LAND.  

Under the provisions of section 7, subdivision 5, chapter 79, 
of the Compiled Statutes, the authorities of a school district 
have no authority to enter into any agreement, contract or
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arrangement, express or implied, to build a frame schoolhouse 
on a site for which they have not a title in fee, without the 
privilege to remove the same when lawfully directed to do so 
by the qualified voters of the district.  

3. Condemnation of Land: MEASURE OF DAMAGES. Where a school
house has been erected upon land upon which there exists a 
mortgage, the school district authorities may, after the erec
tion of such building, condemn the land required for a site for 
such building, and the true measure of damage is the value 
of the land taken, exclusive of the value of the building, and 
the damage to the remainder, if any.  

ERROR from the district court for Rock county. Tried 
below before KINKAID, J. Affirmed.  

W. J. Courtright, for plaintiffs in error.  

J. A. Douglas, contra.  

HOLCOMB, J.  

In a condemnation proceeding of a schoolhouse site 
under the provisions of subdivision 12 of chapter 79 of 
the Compiled Statutes of 1899, the mortgagee, whose 
mortgage lien on the land, a part of which was sought to 
be condemned, had been reduced to decree, appealed 
from the award of the appraisers, contending that his 
mortgage lien extended to and covered a school building 
theretofore erected, and that the property could not be 
taken by condemnation proceedings without.paying the 
value of the school building, as well as the site upon 
which it was located. This contention is certainly un
warranted. We know of no rule of law or principle in 
the administration of justice which would, by such a 
process, take the property of the taxpayers of the school 
district and transfer it to the mortgagee, to be again 
paid for in the proceedings in condemnation.  

It is contended that by the decree in foreclosure the 
status of the building was fixed as a part of the realty 
on which it was situated, to which the lien of the mort
gage attached. The decree on the record before us ap
pears to do nothing more than establish the lien of the

352 [VOL. 61



Burns v. School District 

mortgage upon the real estate covered by it, and direct
ing a sale of the property in satisfaction of the debt. The 
question of the character of the property of the school 
district was not brought in issue by the pleading of the 
m:c tgagee, the defendant school district being in default, 
and was not adjudicated by the decree of the court, save 
that the interest of the school district in and to the real 
estate was held inferior and subject to the lien of the 
mortgage. We do not think it necessary to enter into a 
discussion of the law of betterments and fixtures where 
the circumstances are as in the case at bar. It is not a 
question of the rights of individuals in a contest over 
property placed by private parties on real estate and 
claimed to attach as a part of the freehold. The law as 
fixed by the legislature must determine the rights of the 
respective parties in this action, and beyond this we 
need not go. By section 7 of subdivision 5 of the chapter 
referred to it is specially provided that a school district 
shall not in any case build a frame schoolhouse, such as 
the one in controversy, "on anty site for which they have 
not a title in fee, without the privilege to remove the 
same when lawfully directed to do so by the qualified 
voters of the district at any annual or special meeting." 
The authorities of the district are not empowered by any 
acts of their own to enter into any agreement, contract 
or arrangement, expressed or implied, conflicting with 
the provisions of this statute. Their authority being de
rived from the statute, their action must be guarded and 
controlled by its provisions. But in this case there is 
nothing to show any intention or action on their part 
inconsistent with its provisions, and it is guite manifest 
that the right to removal exists under the statute, and 
that a mortgage lien on the real estate upon which the 
building was erected could not attach thereto.  

But there are other reasons for upholding the judg
ment of the trial court. The school district might, at its 
option, have either removed the schoolhouse, or, as it did, 
begin condemnation proceedings for the purpose of ob

27
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taining title to the site upon which the building was con
structed. In the exercise of the right of eminent domain 
conferred upon the authorities of the school district by 
statute they might, either before or after the construc
tion of the building, condemn the site, and the fact that 
it was not done before would not give to the person whose 
property was taken for public use the right to claim the 
improvement or betterment for the construction and use 
of which the condemnation was had. We can conceive 
of no good rule which would require that, in the exercise 
of the right of eminent domain, if the title to the property 
necessary for public use had in the first instance failed 
and subsequent proceedings were required, in estimating 
the damages sustained by reason of the property being 
taken for public use, the value of the improvement for 
which the condemnation was had should form an element 
of the damages sustained; and it is not believed that any 
such rule exists. The district, having the right of con
demnation, might, either before or after the construction 
of the building, proceed in the manner pointed out by 
statute, and in doing so, the true measure of damages 
would be the value of the property taken, not including 
the improvement placed thereon, and the damage, if any, 
to the remainder. We would be slow, indeed, to adopt 
the proposition advanced by the plaintiff in error, that 
because the owner of the legal title to the real estate 
was unable to convey good title to the school district 
and the property at the time was mortgaged, the improve
ment constructed thereon inured to the benefit of the 
mortgagee, and for which he must be paid before the dis
trict might have and use what is in fact its own. This 
is utterly repugnant to every sense of justice.  

The judgment of the district court is entirely proper, 
the only one that could have been rightfully entered, and 
must be 

AFFIRMED.
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A. H. ARM.1sTRONG ET Al. V. SuroN MAYER UP AL.  

FILED FEBRUARY 20, 1901. No. 11,303.  

1. Original Jurisdiction: PRACTICE OF SuiPNENE COURT. Owing to 
ihe numerous cases on the docket. it is the practice of this 
curt not to entertain original jurisdiction and advance cases 
for hearing in applications for a writ of mandamus brought 
by private persons for the enforcement of private rights, un
less some good reason is made to appear why the application 
is not in the first instance made to the district court.  

2. Mandamus: ANCILLARY PROCEDURE. It is proper to grant an 
original application for a writ of mandamus made in a ease 
pending in this court only when it appears that it is ancillary 
in character and subserves somee useful purpose in the main 
case, protects the rights of the parties. which would otherwise 
be jeopardized, or renders effective a judgment which has been 
or may be entered in the case.  

3. Former Opinion: MERITS: TEoailus. An opinion heretofore filed 
in the case on consideration of a motion baving fully disposed 
of the merits of the controversy and determined and made 
certain the final judgment to be rendered. and consuming 
time in the argument and consideration of interlocutory no
tions being useless, the final judgment, already determined, 
will be entered and the litigation terminated.  

ERRoR from the district court for Lancaster county.  
Tried below before Consii, J. Disimissed.  

Burr & Burr and Charles 0. Whedon, for plaintiff in 
error.  

Walter J. Lamb and Robert Ryan, contra.  

HonooMB, J.  

Plaintiffs in error were defendants in an action of forci
ble entry and detention before a justice of the peace.  
An adverse judgment being rendered against them by 
the justice trying the case, they appealed to the district 
coirt. Judgment was again rendered against the de
fendants, to secure a reversal of which a proceeding in 
error was instituted in this court. The cause was sub-
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mitted on motion, in the determination of which it was 
held that the provisions of the statute for appeals from a 
judgment rendered by a justice of the peace in actions 
of the kind under consideration were enacted in contra
vention of the constitution, and were, therefore, void and 
of no force and effect; and that the judgment rendered 
by the district court on appeal was coram non judice. A 
motion to dismiss the error proceeding for want of juris
diction was at the same time denied, it being held that, 
while the district court was without jurisdiction over 
the subject-matter, the error proceeding was a new action 
begun in this court to review the judgment of the district 
court, and this court has original jurisdiction to hear 
and determine the same, notwithstanding the district 
court was without jurisdiction over the subject-matter 
of the action. Armstrong v. Mayer, 60 Nebr., 423.* Since 
the filing of the opinion referred to, which in fact dis
poses of the merits of the controversy and makes certain 
the ultimate decision to be rendered in the case, several 
different motions, with as many objections, have been 
argued and submitted and a great deal of valuable time 
consumed over a matter of which all are advised as to 
how it must finally terminate. A motion has been sub
mitted by the defendants in error, asking, first, that a 
writ of mandamus issue, commanding the justice of the 
peace trying the case to issue a writ of restitution on the 
judgment rendered by him in favor of the defendants in 
error; second, that the error proceeding be dismissed, 
for the reason that since the filing of the opinion referred 
to the plaintiffs in error have commenced alleged error 
proceeding in the district court, giving an alleged 
supersedeas bond therein, to obtain a review of the judg
ment of the justice of the peace, whereby these proceed
ings have been abandoned and all rights waived there
under; and third, that the cause be advanced and set 
down for a speedy hearing.  

The showing in support of the motion for a writ of 
mandamus verifies more fully and minutely the history
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of the case as heretofore recited, and shows a demand 
on the ;justice trying the case that he issue a writ of 
restitution on the judgment by him rendered. In passing 
on the motion, we do not undertake to decide the merits 
of the application, nor do we want to be understood as 
saying that the relator, in a proper proceeding, may not 
be entitled to a writ as prayed for, or that it is not the 
duty of the justice to enforce the judgment rendered on 
the application of a party in interest. The writ, in the 
manner in which the application is made, can not, we 
hold, properly issue. The only rights invoked are those 
private in their nature. There is no public interest in
volved. Owing to the crowded condition and numerous 
cases on the docket, it is and has been the practice in this 
court, and for such a period of time that it may be re
garded as a settled rule, to decline to entertain original 
jurisdiction and advance the case for hearing in appli
cations for a writ of mandamus brought by private per
sons for the enforcement of private rights, unless some 
good reason is made to appear why the application was 
not n the first instance made to the district court. -State 
v. Lincoln Gas Co., 38 Nebr., 33; State v. Merrell, 38 Nebr:, 
510; State v. School District, 38 Nebr., 237. We do not 
find that there exists any circumstance connected with 
the present case which should make it an exception to 
the rule announced. The rights of the defendants in 
error to the writ desired must be determined by the same 
procedure and in the same manner as the enforcement 
of any other private right. In the proceedings in the 
present case it has been determined that the law granting 
appeals from judgments of justices of the peace in cases 
of forcible entry and detention is invalid; that the judg
ment, in name, of the district court rendered in the ap
peal proceedings was rendered by a court without juris
diction of the subject-matter, and that this court in an 
error proceeding had jurisdiction to reverse a judgment, 
even though void for want of jurisdiction of the court 
rendering it. There is nothing, however, in the course
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of this litigation, as we view the proceedings, which 
would render it proper and appropriate, on a motion 
filed in the case, conceding the same to be properly sup
ported by affidavit and other evidence, to resort to the 
extraordinary writ of mandamus for the purpose of com
pelling the justice of the peace trying the case to enforce 
the judgment rendered by him. The application, if 
proper at all, in these proceedings, should be regarded 
as ancillary in its character and have some well defined 
relation to the main issues in the case. We can conceive 
of no sound rule for the issuance of such a writ in proceed
ings and under circumstances similar to those in the pres
ent case, except it be to subserve some useful purpose in 
the main case, protect .the rights of the parties which 
would otherivise be jeopardized, and render effective a 
judgment which has been or may be entered in the case.  
Nothing of this nature appears to exist in the case at bar, 
and there appears to us no valid reason for the issuance 
of the writ prayed for. The application is therefore de
nied, but without prejudice to another application in an 
appropriate proceeding.  
. This cause has been fully determined. We all know 

what the judgment must be when-entered. We have de
termined the statute for an appeal from a justice of the 
peace in forcible entry and detention cases to be invalid, 
and that a judgment rendered in the district court in pro
ceedings taken under such statute is without jurisdiction 
and void. It is like pursuing a shadow, a phantom, to 
further consume time in the argument and consideration 
of that which is already firmly and finally settled and 
determined. The jfidgment of the district court being 
void for want of jurisdiction of the subject-matter, it only 
remains for is to declare it so, which is accordingly done 
and the action dismissed.  

JUDGMENT ACCORDINGLY.
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Bank of Stockham v. Alter.  

BANK OF STOCKHAM, BERNHARD WIENS AND HERMAN 

WIENS AS INTERVENERS, V. ISAAC R1. ALTER ET AL.  

FILED FEBRUARY 20, 1901. No. 11,309.  

1. Action by Mortgagee: ACCOUNTING: PRIORITY OF LIENS: JUNIOB 
INCUMBRANCER: TRUSTEE. In an action by a mortgagee, where 
it is sought to have an accounting and an ascertainment as to 
priorities of liens and to charge a junior incumbrancer as 
trustee of the proceeds of the sale of mortgaged property, 
and to*recover such proceeds to apply on the prior mortgage 
and the debt secured thereby, held that such action is properly 
cognizable as a proceeding in equity, and should be treated 
as such.  

2. Jurisdiction of Equity Court. Where a court, in the exercise of 
its equity powers, acquires jurisdiction for any purpose, its 
jurisdiction will be retained for all purposes and to try all 
issues raised in the action.  

Exhibits: PHYSICAL ATTACHMENT. Exhibits attached to a petition 
in a case, and being a part of the files therein, which are desig
nated and referred to in an amended petition as exhibits at
tached thereto, and by reference made a part of the pleading, 
will be treated as such, in the absence of a motion directed 
to the same, in determining whether such amended pleading 
states a cause of action, even though not physically attached 
to such amended petition.  

4. Note and Mortgage: PLEADING: EXECUTION AND DELIVERY: AN
swER: ADMISSION: MERE DENIAL OF OWNERSHIP. Where in an 
answer the execution and delivery of a note and mortgage 
pleaded in the petition are admitted, the legal presumption is 
that the ownership continued and remained in the party to 
whom delivered, and a mere denial of ownership in the answer 
is unavailing. The burden is on the defendant, after admit
ting the execution and delivery, to plead and prove some fact 
showing such want of ownership.  

5. Foreclosure Sale: DEMAND OF PROCEEDS: COSTS. A demand by a 
party claiming the proceeds of the sale of mortgaged property 
from another can only affect the question of costs; and where 
both parties claim a prior right to such proceeds, no demand 
is required, even for the purpose mentioned.  

6. -: -: INTERVENTION: STATUTE OF LInITATIONS. Where, 
in an action to reach the proceeds of the sale of mortgaged 
property to apply on an amount alleged to be due on a note 
secured by mortgage, the makers, by intervention, deny that 
anything was due, and one of the issues tried was as to the
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amount due on such note, held that the statute of limitations 
did not run during the litigation, even though the payees had 
not formally declared on such note and prayed judgment as 
against the makers.  

7. Partial Failure of Consideration: EVIDENCE. Evidence in the case 
held to be insufficient to support a verdict or finding on an 
allegation as to fraud or mistake in the weight of cattle for 
which the note sued on had been given.  

8. Review: INSUFFICIENCY OF EVIDENCE. Where on review in error 
proceeding in this court it is held that the evidence on the 
trial of the case is insufficient to support an allegation in the 
pleadings, and on retrial of the case the evidence in support 
of such allegation is substantially the same as in the first trial, 
the former ruling will be adhered to and followed as the law 
of the case as to the sufficiency of such evidence.  

9. Instruction. Instructions on an issue raised by the answer and 
following the allegations thereof held to be correctly given.  

10. -: MEASURE OF DAMAGES: HARMLEss EROR. An instruction 
as to the measurement by which recovery may be had, even 
though incorrect, is harmless error, if upon that issue the 
jury found against any recovery whatever.  

11. Verdict in Equity Case: EFFECT. The verdict in an equity case 
on a finding of fact is advisory only and not binding and con
clusive on the trial court.  

12. Evidence. Evidence examined, and held to support the judg
ment rendered in the trial court.  

ERROR from the district court for Hamilton county.  
Tried below before SEDGWICK, J. Affirmed.  

Lambertson & Hall and R. W. Graybill, for plaintiffs in 
error.  

Hainer & Smith, contra.  

HOLCOMB, J.  

A proceeding in error has been instituted in this court 
by which it is sought to reverse a judgment rendered in 
the district court for Hamilton county against plaintiffs 
in error, defendant and interveners in the trial court, 
and in favor of defendants in error, plaintiffs below. The 
action has heretofore been in this court for consideration.
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Alter v. Bank of Stockhaim, 51 Nebr., 797, and on rehearing 
under the same title, 53 Nebr., 223. A difference of opin
ion exists as to the nature of the action, plaintiffs insist
ing that it is an action in equity, and defendants that 
it is one at law for the conversion of personal property.  
A question having thus arisen as to the character of the 
suit, whether in equity or at law, it would seem advis.  
able, in order to more properly and intelligently consider 
the assignments of error, to first determine such ques
tion. In the first opinion rendered in this court the ac
tion was held to be one for the conversion of personal 

property, and, therefore, an action at law, and that it 
should be so tried, when by either party there is presented 
no equitable ground for relief or defense. On rehearing.  
without fully deciding the question, it is stated in the 
fifth paragraph of the syllabus, "A district court while 
sitting as a court of equity is clothed with the inherent 
power to submit to a jury any question of fact in the 
case"; and in the sixth paragraph, "To maintain a civil 
action under our Code, it is not essential that the action 
be denominated either an action at law or in equity, nor 
that it be given any particular name. If the litigant 
pleads the facts, and they constitute a cause of action 
or defense, the courts are bound to award the relief due." 
Says Commissioner RAGAN, the author of the opinion 
(p. 236): "We are not deciding that the action of Alter 
& Glover is an action at law for conversion as against 
the Bank of Stockham, nor that it is a bill in equity seek
ing to have the Bank of Stockham declared a trustee and 
to hold the proceeds of the sale of the Wiens cattle 
in trust for Alter & Glover. What we do decide, and all 
we decide, is that from the uncontradicted evidence it 
appears that the mortgagor converted the mortgaged 
property into money and placed it in the hands of his 
agent, the Bank of Stockham, it then and there knowing 
of the existence of Alter & Glover's lien upon the cattle; 
and, as against the mortgagees, Wiens himself was not 
entitled to such proceeds; that the bank, on the evidence

361



362 NEBRASKA REPORTS. [Vol,. 61 
Bank of Stockham v. Alter.  

in this record, has no better title to the money than 
Wiens had, and is liable and should account to Alter & 
Glover for such proceeds, whether such a result will have 
the effect of making the action at bar one at law or in 
equity." The cause was reversed and remanded for fur
ther proceedings, after which the pleadings were in some 
particulars amended. but the issues thereunder were sub
stantially the same as on the former trial.  

The case having been fully stated in the opinions re
ferred to, it is unnecessary Ilere to make more than a brief 
allusion thereto, sufficient only to an intelligent under
standing of what is said hereafter. Briefly, the plain
tiffs' cause of action is based on a promissory note for 
$8,500, and mortgage given by the interveners for the 
purchase price, and to secure the payment thereof, of a lot 
of cattle purohased by the interveners from the plaintiffs; 
the plaintiffs alleging that the note had been only par
tially paid, and that during the existence of the lien of 
the mortgage, the interveners, with the defendant bank, 
which, it is alleged, held two second mortgages on the 
same property, subject to and with knowledge of plain
tiffs' prior lien and mortgage thereon, had made certain 
shipments of the mortgaged property to the markets at 
South Omaha and sold the same on the open market, the 
net proceeds thereof being credited to the defendant bank 
and by it converted to its own use and benefit; all of 
which was done without the knowledge or consent of the 
mort gagees and in fraud and violation of their rights.  
An accounting is prayed, and for an ascertainment of 
the priorities of the several mortgages, that the plain
tiffs' mortgage be adjudged a prior and first lien, and 
that the bank be adjudged to hold the proceeds of said 
sale in trust for the use and benefit of the plaintiffs, and 
that it be decreed to pay the same.  

By the answer presented by the defendant bank and 
the petition of the interveners the execution of the note 
and mortgage to the plaintiffs was admitted, and in 
avoidance it was pleaded, in substance, that by fraud or
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mistake the weight of the cattle sold to the interveners 
was represented and stated to be greater than their true 

and actual weight, and that to the extent of such excess 
weight the amount mentioned in the note was without 
consideration, and no recovery ought to be had; and also, 
that in October, 1889, when the mortgaged cattle were 

being fed by the interveners to fit them for the market, 
one of the plaintiffs, in a conversation with the cashier 
of the defendant bank, knowing that Wiens did not have 

sufficient money and means to purchase the necessary 
feed for said cattle and that he must depend upon the 

said bank for such means, represented and stated that 

Wiens had bought the cattle on such terms as he would 

be able to make considerable profit, and that he could, 
after feeding the cattle for a short time, from time to 

time sell some of the best of the herd and out of the pro

ceeds derived pay for the feed purchased and used for 

the fattening of the cattle, and that the plaintiffs were 

willing that the said Wiens should so sell a portion of 

the cattle and use the proceeds thereof for such purpose; 
that the defendant relied upon the representations and 

statements, and loaned said Wiens large sums of money, 
aggregating about $5,000, all of which said sums were 

used for the purchase of feed which was actually fed to 

the cattle, which would not have been loaned had it not 

been for the statements and representations of the plain

tiff as before set forth. Such statements and acts, being 

pleaded as an estoppel against recovery from the defend

ant bank of the proceeds of the cattle sold to the extent 

of the amount loaned by it and used for the purpose of 

buying feed for such cattle.  
By the foregoing a fair idea of the substance of the 

controversy will be obtained. As it appears to us, the 

pivotal point is the proper disposition of the fund aris

ing from the sale of the mortgaged property. By the 

petition, as we construe it, it is not sought to charge the 

defendant bank with the conversion of the mortgaged 
property, but ratter have it declared a trustee of the
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plaintiffs as to the proceeds of the sale of the property 
received by it, with knowledge of plaintiffs' lien on the 
property sold and of their superior and prior right 
thereto. By virtue of their mortgage lien the plaintiffs 
seek to impress a trust character on the proceeds in the 
hands of the junior incumbrancer to an amount required 
to satisfy their prior claim. The defendant and the in
terveners, by their pleadings, in effect, admit the superior 
rights of the plaintiffs but for the matters pleaded by 
them in avoidance, which are, first, that either by fraud 
or mistake the original consideration as claimed and ex
pressed in the note was greater than it should have been 
according to the agreement of the parties, owing to a mis
take or misstatement as to the weight of the cattle sold, 
and that as to such excess the note was without consid
eration, and, second, that by reason of the agreement 
pleaded, notwithstanding plaintiffs' lien was prior in 
time, it should be subordinated to that of the defendant 
bank's lien for money loaned to feed the mortgaged cat
tle to fit them for the market. As well stated, in effect, 
in the opinion on rehearing, the plaintiffs' right to the re
lief asked for is established and is due them, subject only 
as the same may be defeated or diminished by the de
fenses interposed. The whole controversy thus seems to 
be reduced to two propositions, the amount due on the 
note, and the respective rights of the contestants in re
lation to the proceeds derived from the sale of the mort
gaged property, to which in equity each had claims, and, 
as we view the record, such as are more cognizable and 
to be adjudicated in equity rather than in an action at 
law. Under well known equitable principles, the defend
ant bank, having received the proceeds of the sale of 
the mortgaged property with notice of plaintiffs' mort
gage lien and prior claim thereon, could be held and 
charged as a trustee of such funds for the use and benefit 
of the plaintiffs. Smith v. Jeffreys, 16 So. Rep. [Miss.], 
377; American Sugar-Refining Co. v. Fancher, 40 N. E. Rep.  
[N. Y.], 206. -
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The proceeding is in many respects analogous and the 
principles involved similar to the case of Cady v. South 
Omaha Nat. Bank, tried as an equitable action, and re

ported in 46 Nebr., 756. While the question is not en
tirely free from doubt, we are disposed to the view that 
the cause should be regarded as a proceeding in equity 
and be treated as such: If the action is one cognizable in 

equity, the suggestion only is required that the court, 
having acquired jurisdiction for any purpose in the exer
cise of its equity powers, will retain such jurisdiction 

for all purposes of the case and to try all issues raised 
therein. Pomeroy, Equity Jurisprudence [2d ed.], sec.  

181; Morrissey v. Broomeal, 37 Nebr., 766; Disher v. Dishcr, 
45 Nebr., 100. Proceeding, then, upon the theory that 

the action is one in equity, we will consider the several 

objections urged against the regularity of the proceed
ings in which the judgment was obtained.  

It is urged that the petition fails to state a cause of 
action, the argument being based upon the assumption 
that the exhibits designated and referrid to in the peti

tion, the same being the note and mortgage, were not 
attached to and made a part of the petition, and their 

terms not being pleaded therein, no cause of action is 

stated. Several amended pleadings were filed. Under 

the system of filings practiced in the district court where 

the case was tried, all such pleadings are preserved, to

gether with the other files in the case, attached to and 

held together as one complete package or set of filings.  
The note and mortgage referred to as exhibits were at

tached directly to the first amended petition filed in the 

case. They were by reference attached to and made a 
part of the last amended petition, but not physically dis

placed from the place in the files in connection with the 
first amended petition. The amended transcript pre

sented shows them to have been attached to and made a 

part of the last amended petition. While this, speaking 
with exactness, may not be perfectly accurate, yet we 

think their filing in the case as an exhibit, and the refer-
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ence to and designation of them as such exhibits in the 
petition objected to, sufficiently identifies and connects 
them with the pleading and as a part thereof; so that, in 
the absence of a motion directed to the same, they will 
be considered and treated, as they appear to have been 
on the trial of the case, as a part of the pleading, and 
when so treated, it is admitted that a cause of action is 
stated in the petition.  

It is also objected that the evidence does not show that 
the plaintiffs were the owners and holders of the notes 
at the time of the beginning of the action and the trial 
thereof. As before stated, as we view the pleading, the 
execution and delivery of the note and mortgage being 
admitted, and a defense in the nature of an avoidauce 
being pleaded, under the issues the burden rested, not 
upon the plaintiffs, but upon the defendant and interven
ers in the case. The execution of the no'te and mortgage 
being admitted, a mere denial that the plaintiffs are the 
owners or the real parties in interest can not avail the 
defendants. Having admitted as much as they did, the 
burden was cast upon them to plead and prove some fact 
showing a want of interest or owuershlip at the time the 
action was brought; and where they have failed to do so, 
the legal presumption is that the party to whom the in
strument was executed and delivered continued and re
mained the owner thereof. Doll v. Rizotti, 96 Am. Dec.  
[La. Ann.], 399.  

Objection is also made because no demand was made 
upon the bank by the plaintiffs for the proceeds of the 
sale of the cattle prior to the commencement of the action.  
This, we think. could at-most only affect the costs in the 
case. The defendant, however, denying the plaintiffs' 
right to the relief sought, resisted their claim and inter
posing an adverse claim in its own behalf, would thereby 
waive any right or demand as to costs of suit, if judg
ment is adverse, which could properly be awarded against 
it. Wright v. Greenwood Warehouse Co., 7 Nebr., 435; 
Ogden v. Warren, 36 Nebr., 715; Rodgers v. Graham, 36 
Nebr., 730; Wilcox v. Beitel, 43 Nebr., 457.
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There is a claim that the action is barred by the stat
ute of limitations, based upon the proposition that in the 
last amended petition, for the first time, the liability of 
the interveners as the makers of the note was specially 
pleaded and a recovery as to them prayed for. We think 
under the pleadings it is quite apparent that the action 
was begun so as to prevent the running of the statute, 
when the parties were brought or came voluntarily into 
court and filed their pleadings under the first proceed
ing had, the time of which is clearly within the statute.  
In that proceeding the cause of action was based pri
marily upon the note and mortgage for the balance al
leged to be due thereon, and a recovery was sought only 
against the defendant bank for the proceeds of the sale 
of the cattle, which it was claimed it had received and 
applied to its own use and benefit. The interveners, by 
proper petition, came in, admitted the execution and de
livery of the note and mortgage and pleaded fraud or 
mistake as to the weight of the cattle at the time they 
were sold, and sought thereby to avoid the note for the 
balance then claimed to be due. The issue as tried was 
the amount due on the note and the liability of the bank 
on the cause of action pleaded against it. A judgment 
was rendered in conformity with such issues. Constru
ing the pleadings together, the conclusion is irresistible 
that the amount due on the note, set out by the plaintiffs 
in their first petition filed, has been at all times the prin
cipal issue in the case. While the pleadings of the plain
tiffs, as claimed, did not specially declare on and demand 
a recovery against the interveners in the proceeding first 
had, the suit was an action on the note even as against 
the interveners, who, by their petition of intervention, 
sought to avoid any further obligation thereunder, and 
to recover from plaintiffs for moneys overpaid on said 
note. Even though plaintiffs did not formally declare 
on the note and mortgage as against the interveners, the 
cause of action based thereon has all along been the sub
ject of litigation, so that the statute as to all parties in
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court ceased to run. It would seem that an issue, even if 
improperly pleaded, is treated by the parties and tried 
as such, the irregularity in the pleading, if one exists, is 
waived, and it will be treated as raising the issue thus 
irregularly presented and tried. Parliman v. Young, 4 
N. W. Rep. [Dak.], 139.  

On the trial of the case the court withdrew from the 
consideration of the jury the evidence submitted for the 
purpose of proving fraud or mistake as to the weight 
of the cattle at the time they were sold by the plaintiffs.  
This question was thoroughly considered in the last opin
ion given by this court heretofore referred to, and it was 
there found that the evidence in that trial was insufficient 
to support the verdict in favor of the interveners on that 
issue. The evidence in this case, it is admitted, is sub
stantially the same. If so, the rule announced in that.  
case has become the law of the -case and will thereafter 
be followed. Wittenberg v. Mollyneaux, 59 Nebr., 203. The 
reasons stated in the opinion on rehearing are decisive 
of the question now presented. Viewing the matter either 
as an original proposition or as a point heretofore raised 
and decided in this same case, the ruling of the trial court 
must be held to be correct, and the withdrawal of the 
question from the jury proper.  

It is urged that the court erred in its instruction to 
the jury to the effect that the defendant bank, if they 
found the defense pleaded as to money loaned to pur
chase feed to be sustained by the evidence, could retain 
of the proceeds of the sale of the cattle only the amount 
of the money loaned to the interveners and by them used 
for the purpose of purchasing feed for the mortgaged 
cattle. It is insisted that if the bank loaned the money 
for such purpose, this is sufficient to give them a superior 
claim on the proceeds, and that it is not necessary that 
they trace the money thus loaned to the purchase of feed.  
The instruction follows the pleading and allows the bank, 
if warranted by the evidence, what it claimed by its an
swer. We think the instruction correct and in harmony
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with the agreement of the parties as pleaded in the an

swer, assuming the agreement to have been made. This 

agreement, according to the defendant's theory, was that 

some of the cattle might be sold and the proceeds used 

for the purpose of buying feed for the remainder. The 

only lawful use of the proceeds, then, would be for the 

purchase of feed, or to replace money used for that pur

pose, and if used for any other purpose, the use thereof 

would be wrong and contrary to the terms of the agree

ment. The interveners could, under the agreement if 

found to exist, sell of the mortgaged cattle enough to 
buy feed with the proceeds sufficient for feeding pur

poses and none other, and this agreement, as to the ap

plication which should be made of the proceeds, deter

mines what use may rightfully be made of money loaned, 
in order to estop plaintiffs from asserting their prior lien 

on all the proceeds of the sale of the cattle until their 

demands are satisfied. The instruction, however, if erro

neous, would be without prejudice, for the reason that 

the verdict discloses that on this issue the jury found in 

favor of the plaintiffs, and that the agreement pleaded 
had not been proven by a preponderance of the evidence.  
Further, the finding of the jury, being only advisory, was 

not conclusive and binding on the trial court. We think 

the evidence abundantly sustains the verdict and judg
ment.  

The judgment, being in harmony with the pleadings 
and the evidence, properly determines the respective 
rights of the parties, is in conformity with law, and 

should, therefore, be 
AFFIRMED.

28
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Holt v. Schneider.  

HERMAN HOLT, APPELLANT, v. EILERT SCHNEIDER ET AL., 
APPELLEES.  

FILED FEBRUARY 20, 1901. No. 11,654.  

1. Former Decision: RES ADJUDICATA. Where on appeal a question 
involved in the controversy is clearly presented and fully de
termined, the decision thereon will be deemed to be the law 
of the case In all subsequent proceedings, binding alike on the 
trial court and in this court on another appeal.  

2. Principal and Agent: PLEADING: REPUDIATION OF AGENCY: 
BENEFICIAL AcTs OF AGENT. Where a mortgagee, in whose 
favor a decree has been obtained and satisfied by one assuming 
to act as his agent, attempts to repudiate such agency, and 
begins a new action in equity on the same indebtedness, alleg
ing a different and less sum due than found in the first decree, 
he can not, in the subsequent proceedings, urge the first decree 
as ftxing the amount due him on such indebtedness.  

3. Judgment: MANDATE. Judgment of the trial court held to be 
in conformity with the special mandate issued out of this 
court.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Alfirmed.  

Flansburg & Williams, for appellant.  

Stevens & Cochran and Stevens, Love & Frampton, contra.  

HOLCOMB, J.  

One 0. C. Burr, as owner and holder of a second mort
gage on the real estate of the appellee and the note se
cured thereby, commenced an action in equity in the 
district court for the purpose of foreclosing the lien aris
ing by virtue of the mortgage. After the proceedings 
were instituted, assuming to act as the agent of the ap
pellant Holt, Burr caused a cross-petition to b' filed for 
and on behalf of Holt, who was the owner of the mort
gage indebtedness secured by the prior lien, upon which, 
after pleadings were formed, a decree was rendered in 
favor of Holt on his cross-petition, and in favor of the
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plaintiff on the cause of action set out in his petition, 
as well as establishing other and subsequent liens upon 
the property affected by the proceedings. After a stay 
of execution of the order of sale taken by the. appellee 
Schneider had expired, Burr, still acting as the agent of 
Hlolt, entered into an arrangement with the judgment 
debtor and owner whereby another loan was obtained 
upon the premises, and the proceeds thereof, $3,800, re
ceived by Burr acting in his own behalf and as agent of 
Holt, being insufficient to meet all of the liens against 
the property, by another arrangement a chattel mort
gage for $1,587.27 was executed by the mortgagor to 
Burr, who procured the satisfaction of the subsequent 
liens, and entered satisfaction of his own lien under the 
decree rendered on the second mortgage, and satisfaction 
as agent of Holt of the first lien in his favor rendered on 
his cross-petition. The amount of the decree in favor of 
Holt was $4,322.52, but in it, as appeared later, was in
cluded a large sum of money due to Burr for interest 
paid by him as guarantor on the debt secured by the 
principal mortgage. What part, if any, of the proceeds 
of the last loan negotiated was paid to Holt does not ap
pear. After the transactions narrated had taken place, 
Holt, attempting to repudiate the agency of Burr, insti
tuted proceedings in his own behalf to foreclose his mort
gage, the principal sum being $3,200, with interest due 
thereon in the sum of $256, or a total of $3,456, for which 
he prayed a foreclosure of the lien of his mortgage and a 
sale of the premises to satisfy the same. In the proceed
ings in the suit instituted by Holt it was found that 
Burr was the agent and had authority to act in the ca
pacity in which he assumed to act; and the decree ren
dered in the first suit having been duly satisfied, the 
second suit resulted in a finding and a judgment against 
Holt on the cause of action pleaded in his petition. Upon 
appeal to this court, the opinion being found in Holt v.  
Schneider, 57 Nebr., 523, the findings and judgment of the 
trial court were affirmed in all respects, save that, as
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the agent of Holt, Burr had no authority to accept in pay

inent of the indebtedness due Holt anything but money, 

and that the chattel mortgage given by Schneider could 

not be legally applied to the satisfaction of the debt due 

to Holt without his consent, and the ease was remanded 

with specific instructions "to ascertain the amount due 

to Holt from Schneider after deducting the $3,800 paid 

by the latter to Burr, and to award Holt a lien upon the 

real estate in controversy for the payment thereof, post

poning such lien, however, to that of the Union Central 

Life Insurance Company." The cause being remanded, 

on motion, and after the introduction of evidence and a 

hearing, the court found nothing to be due Holt after 

applying the $3,800 to his indebtedness, and dismissed 

the action. The case is again appealed by Holt, who con

tends that the directions contained in the mandate have 

not been followed.  
It is argued that the decree in favor of Holt having 

been rendered for the sum mentioned, this is conclusive 

as fixing the rights of the parties, and a decree should 

have been awarded for the difference between $3,800 held 

to be properly applicable to the Holt indebtedness, and 

the sum for which the original decree was rendered. The 

former opinion, to which reference has been made, de

termines three questions, which were clearly presented, 
and which must be regarded in the subsequent proceed

ings as the law of the case; first, that Burr was authorized 

to act as the agent of Holt in the collection of the debt 

of the principal; second, that Burr, as agent of Holt, had 

no authority to take a chattel mortgage in satisfaction 

of his principal's indebtedness; and third, that the pro

ceeds of the subsequent loan of $3,800 were received b-, 

Burr as the agent of Holt, and to that amount was a 

complete and legal payment and satisfaction of the in

debtedness due from the mortgagor to the principal Holt.  

The first decree of $4,320.52 has been satisfied and can

celed of record. Holt, as the principal, claimed nothing 

under that decree, and by the subsequent proceedings
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begun by him alleges a definite sum as due from the 
mortgagor, for which he asks satisfaction. In these later 

proceedings it is not claimed by him that the amount 
mentioned in the first decree is due him, but, on the other 
hand, he asks only for the principal sunr of $3,200, with 
an additional sum as interest. Under these circum
stances, it appears to us that the amount in the prior 
decree, which in fact was due in part to Holt in his own 
behalf, and the remainder as agent or trustee of Burr, is 
not a matter which can be regarded as res adjudicata in 
the present proceedings. The amount which is due Burr 
in his own behalf may properly be satisfied by the chattel 
mortgage. There is nothing in the opinion which deter
mines how bany of the different items of indebtedness 
evidenced by the first decree may be satisfied and settled, 
save that as to the amount which is due to appellant 
Holt, the chattel mortgage can not be applied thereon.  
It having been determined that $3,800 received by Burr 
could legally be applied to the extinguishment of the 
indebtedness due from the mortgagee to Burr's principal, 
Holt, and there being no finding or determination as to 
the amount due Holt, it left to the trial court, under the 
mandate, the deternfination of that question, and when 
it was found, as appears to have been rightfully done, 
that the sum due to Holt was less than $3,800, which it 
has been decided should properly and legally be applied 
as payment of the indebtedness due him, then, under the 
opinion and mandate, such indebtedness had been fully 
paid and satisfied, and the order of dismissal was right 
and proper.  

The judgment must be 
AFFIRMED.
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DANIEL C. STOVER, PLAINTIFF AND APPELLEE, V. WILLIAM 

L. STARK, DEFENDANT AND APPELLANT..  

FILED FEBRUARY 20, 1901. No. 11,675.  

1. Dormant Judgment: REVivoR: RES ADJUDICATA. In a proceed
ing to revive a dormant judgment the defendant and judgment 
debtor must be held to have litigated in the action wherein 
the judgment was obtained every matter necessary to support 
any defense he then possessed against the demand of the plain
tiff for a judgment against him.  

2. -- : - : -- : VALIDITY. In such proceeding no objec
tion can be urged or inquired into which goes behind the orig
inal judgment not directed to its validity.  

3. Plaintiff in Foreclosure: PURCHASE AT SALE: RESALE: DEFICIENCY 
JUDGMENT. A plaintiff in foreclosure proceedings may lawfully 
purchase the property sold to satisfy a decree in his favor.  
The fact that he afterwards sells the property for a sum equal 
to the amount of the decree and costs can not affect his rights 
with respect to a deficiency judgment obtained in the equity 
action.  

APPEAL from the district Court for Hamilton county.  
Heard below before SORNBORGER, J. Affirmed.  

J. H. Grosvenor, for appellant 

Hainer S Smith, contra.  

HOLCOMB, J.  

In a proceeding in equity to foreclose a mortgage on 
real estate the appellant was made a party defendant and 
sought to be charged with any deficiency that might exist 
after the sale of the mortgaged property and application 
of the proceeds thereof to the mortgage debt, it being 
alleged that the appellant, as grantee of the mortgaged 
premises, and as part of the consideration, had assumed 
and agreed to pay the debt secured by the mortgage on 
the premises purchased. In the proceedings had in the 
case, the appellant appearing, on application of the plain
tiff and after sale, a judgment was rendered in the dis-
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trict court against appellant for a deficiency remaining 
after the sale of the mortgaged property and the applica

tion of the proceeds to the mortgage debt in the sum of 

$336.61. On appeal to the supreme court the judgment 
thus rendered was affirmed. Stover v. Tompkins, 34 Nebr., 

465. The judgment became dormant, and proceedings 

under the statute were instituted to revive it. Upon no

tice, appellant appeared and resisted the application for 

a revivor. All the questions presented by the objections 

to a revivor of the judgment, save one, were those liti

gated or necessarily involved in the prior proceedings, 
and as to; all such questions they have become res ad

judicata and can not again, in this proceeding, be in

quired into. As defendant in that case, appellant must 

be held to have litigated every matter necessary to sup

port any defense he then possessed against the demands 

of the plaintiff for a deficiency judgment against him.  

Stark v. Starr, 94 U. S., 485. The rule that. in proceedings 

to revive a dormant judgment no objection can be urged 

or inquired into which goes behind the original judgment 

not directed to its validity appears to be sound in prin

ciple and well established by the prior decisions of this 

court, as well as in other jurisdictions. Wright v. Sweet, 
10 Nebr., 190; Eewold v. Olsen, 39 Nebr., 59, 65; Nestlerode 

v. Foster, 8 Ohio Cir. Ct. Rep., 70; Van Fleet, Oollateral 

Attack [1st ed.], sec. 580.  
The contention that because the mortgagee purchased 

the mortgaged premises under the decree, and afterwards 

sold the same for enough to satisfy the decree in full with 

interest and costs, is a reason sufficient under equitable 

considerations why revivor should not be had, is not well 

taken. He might so purchase under the law, and when 

the sale was confirmed and the deed delivered, the prop

erty became his as any other, to do with as he desired, 
and whether afterwards sold for more or less than under 

the decree can not affect the rights of the parties in that 

proceeding.  
The judgment must be 

AFFiRMED,
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Dodge County v. Acom.  

COUNTY OF DODGE ET AL. V. THOMAS I. ACOM ET AL.* 

FILED FEBRUARY 20, 1901. No. 11,707.  

1. Drainage Ditch: JURIsDICTIo N OF COUNTY BOARD: COMPLIANCE 
WITH STATUTORY PROVISIONS. Where, in proceedings under the 
provisions of article 1, chapter 89, Compiled Statutes, 1899, for 
the establishment of a drainage ditch, a county board acquires 
jurisdiction over the subject-matter under consideration, any 
mere irregularity or want of exact compliance with all of the 
statutory provisions will be deemed insufficient to render void 
the whole proceedings taken regarding such matters.  

2. - : - : SPEcIAL ASSESSMENT. In establishing a drainage 
ditch and levying special assessments for benefits received the 
jurisdictional steps required to be observed are, first, a peti
tion signed by one or more owners of land to be affected by 
the proposed ditch; second, a proper bond for costs, as pro
vided by statute, to be approved by the clerk; third, a finding 
by the board on actual view that the proposed improvement 
is necessary, and will be conducive to the health, convenience 
or welfare of the public; fourth, that the proposed ditch is the.  
best route for the contemplated improvement; and fifth, that 
notice, as provided by statute, to persons on whose lands the 
cost is to be appdrtioned, and the owners whose lands are to 
be taken or damaged, shall be given.  

3. Assessment: IRREGULARITY: NON-COMPLIANcE. The provisions of 
section 28, to the effect that assessments shall not be set aside 
in consequence of any error or irregularity committed or ap
pearing in any of the proceedings, must be given the force and 
effect fairly justified by the language used when applied to 
errors, irregularities or non-compliance with the strict letter 
of every provision of the statute not going to the question of 
jurisdiction.  

4. Appointment of Engineer: FINAL SURVEY: REPORT: VARIANCE 
FROM PETITION. Where an engineer is appointed by the board, 
after it has found the route designated to be the best, the 
improvement necessary, and conducive to the public health, 
convenience and welfare, who goes upon the line of the ditch 
petitioned for, makes a final survey, sets grade stakes, notes 
intersections, and makes a profile and plat, fixes the dimen
sions and slopes of the banks, etc., and his report is confirmed 
by the board, the action taken will be deemed to be that of 
the board and in compliance with the statute. The fact that 
the line as finally established varies from that described in the 
petition, but for a less distance than is allowed by the petition 
and by statute, does not affect the validity of such proceedings.  

*Rehearing allowed.
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5. Petition: COMPLIANCE WITH STATUTE. A petition which describes 

with certainty the point of beginning of a drainage ditch and 
the direction in which the same is to run, giving the sections 
through which it passes, and the place where terminating, and 
providing that the line may vary from a straight line to avoid 
improvements and take advantage of the ground, but not more 
than 160 rods, is a sufficient compliance with the provisions 
of the statute to give the board jurisdiction to act in respect 
to the same.  

6. Actual View: ADJOURNMENT: AcaroN OF BOARD INTERIM. Where 

the record shows that a county board adjourned its sitting 
at the court house, and went in a body to view the proposed 

ditch and that they made such view, and afterwards resumed 
their sitting, such act is a compliance with the statute, and 
the view made will be regarded as the act of the board and 
not of individuals.  

7. Engineer: COMPLIANCE WITH STATUTE. Where the engineer divided 

the proposed ditch into working stations, and showed in each 
the distance, and the number of cubic feet to be removed, to
gether with the cost of removal, at the estimate upon which 
the total cost is arrived at, this, with the report of the assess
ment to be levied on each parcel or tract of land for special 
benefits, imparts all the information that would be necessary 
in case of an apportionment of the number of lineal feet and 
cubic yards to each lot or tract of land according to the bene
fits which will result to each from the improvement, and is a 
sufficient compliance with the provisions of the statute in that 
respect.  

8. Irregularity: HARMLESS ERROR. An irregularity in not apportion
ing and reporting the number of lineal feet and cubic yards 
to each lot or tract of land according to benefits, held, harm
less error, since the parties complaining made no effort to bid 
on the work of construction.  

9. Special Benefits: MARKET VALUE. In determining special benefits 
accruing to land by reason of the construction of a drainage 
ditch, it is proper to take into consideration whatever will 
come to the land from the drain to make it more valuable for 
tillage, or more desirable as a place of residence, or more 
valuable in the general market, the true and final test being 
what will be the influence of the proposed improvement on the 
market value of the property.  

10. Evidence: FINDING. Evidence examined, and held to support the 
finding and order of the county board levying special assess

ments for benefits received by reason of the construction of 
a drainage ditch.  

11. Jurisdiction: PRESUiPTION. Where a county board has acquired 
jurisdiction to act, the presumption is in favor of the correct-
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ness and regularity of the proceedings taken, and its action 
should not be overturned except when it is made to affirma
tively appear that the action taken is erroneous.  

12. Findings of Board: ADMINISTRATIVE POWER. The findings of the 
county board as to the necessity of a proposed drainage ditch.  
and that the public health, convenience or welfare will be 
promoted thereby, can not thereafter be made the subject of 
a controversy as to whether correct and well founded or n'ot.  
It is the exercise of a delegated power, political or adminis
trative in character, and not judicial, conferred upon the count v 
board by the sovereign authority .of the state acting through 
its legislative branch of government.  

13. Constitution. The provisions of section 6, article 9, of the con
stitution, that "the legislature may vest the corporate author
ities of cities, towns and villages, with power to make local 
improvements by special assessment, or by special taxation 
of property benefited," do not prohibit the legislature from 
conferring the power to make local improvements by special 
assessments or taxation of property benefited upon counties.  
Darst v. Griffin, 31 Nebr., 668, followed.  

14. Statute. The provisions of the statute under consideration held 
not to be violative of any of the provisions of sections 3, 13, 
21, and 24 of article 1 of the constitution.  

ERRon from the district court for Dodge county. Tried 
below before GRIMISON, J. Reversed.  

Grant G. Martin, Clark C. McNish, Frank Dolezal and 
Robert J. Stinson, for plaintiffs in error.  

E. F. Gray and George L. Loomis, contra.  

HOLCOMB, J.  

Under the provisions of article 1, chapter 89, Compiled 
Statutes, 1899, an act to provide for draining marsh or 
swamp lands, proceedings were instituted before the 
county board of Dodge county for the purpose of securing 
the establishment and construction of a drainage ditch 
in that county. After the presentation of a petition for 
the purpose mentioned action was taken resulting in the 
esi. ..lishment and construction of the ditch prayed for, 
and the levying of special assessments upon many differ
ent tracts of land adjacent to the proposed ditch for
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special benefits received by reason of such construction.  
From the order finding that the various properties were 
benefited by reason of the improvement, and levying a 
special tax therefor, ninety-eight different owners of such 
properties, by error proceeding, obtained a review of the 
action of the county board in the district court, which, 
upon a hearing, resulted in annulling, reversing and va
cating the order of the county board levying the special 
assessment, and holding such proceedings to be null and 
void. The grounds upon which the trial court reached the 
conclusion announced in its judgment are not made clear 
from the record, the findings being only of a general 
character and to the effect "that there is error in said 

proceedings and final order or judgment of said board, 
aid in said subsequent proceedings and orders of said 
board, and that said proceedings and final order of judg
ment of said board complained of in said petition in error 
are erroneous and void and should be vacated." And 
Ihereupon it was adjudged "that said proceedings 

* * be and hereby are reversed, set aside, vacated 
and declared and adjudged to be void so far as the same 
in any manner affects the plaintiffs in error herein, and 
that the special tax assessed and levied by said board by 
its order entered on its journal under date of November 
3, 1899, assessing the lands of each of the plaintiffs in 
error herein, to which their petition in error relates, for 
the cost and expense of the location and construction of 
the ditch mentioned in said petition and transcripts, 
known as the 'Oentral Cut Off Ditch,' and the entry of 
such tax upon the tax lists of said county in pursuance 
of said orders, be and hereby are vacated and set aside, 
and declared and adjudged to be void." From the judg
ment of reversal the case is upon error brought to this 
court for its consideration. Many questions are presented 
and argued by counsel upon both sides, directed to the 
validity and regularity, or want thereof, of the proceed
ings had before the county board relating to the judg
ment or order of which complaint is mad. It is perhaps
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well enough that we should consider the different ques
tions presented and necessary to a proper disposition of 
the case in what appears to us the logical order of their 
presentation, rather than to follow the briefs of counsel 
upon either side.  

At the outset it is proper to apply the principle hereto
fore adopted by this court, and which obtains quite gen
erally, to the effect that jurisdiction having been once 
acquired by the county board in regard to and over the 
matters under consideration, any mere irregularity or 
want of exact compliance with all of the statutory pro
visions will be deemed insufficient to render void the 
whole proceedings by or under which the special taxes 
objected to were levied. Darst v. Griffin, 31 Nebr., 668.  
The jurisdictional steps required to be observed under 
different decisions of this court are declared to be, first, 
a petition signed by one or more owners of land to be 
affected by the proposed ditch; second, a proper bond 
for costs, as provided by statute, to be approved by the 
clerk; third, a finding by the board .on actual view that 
the proposed improvement is necessary and will be con
ducive to the health, convenience or welfare of the public; 
fourth, that the proposed ditch is the best route for the 
contemplated improvement; and fifth, that notice, as pro
vided by statute, to persons on whose land the cost is to 
be apportioned and the owners whose lands are to be 
taken or damaged shall be given. County of Dakota v.  
Chchey, 22 Nebr., 437; State v. Colfax County, 51 Nebr., 28.  
An observance of the different jurisdictional steps re
quired by statute will give to the board jurisdiction to act 
regarding the subject matter, and when jurisdiction has 
attached, the further proceedings, and the establishment, 
construction and completion of the proposed improve
ment, can be regarded as voidable only, and not void, 
even though irregularity is shown. By section 28 of said 
chapter 89 it is provided that "the collection of assess
ments to be levied to pay for the location or construction 
of any ditch shall not be enjoined nor declared void; nor
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shall said assessment be set aside in consequence of any 
error or irregularity committed or appearing in any of 

the proceedings provided by this act," etc. These pro
visions, while not applying to void assessments, must be 
given the force and effect fairly justified by the language 
used, when applied to errors, irregularities or non com
pliance with the strict letter of every provision of the 
statute, not going to the question of the jurisdiction of 
the board regarding the matter upon which they are act

ing. Morris v. Merrell, 44 Nebr., 423.  
In the light of the observations just made, we now pro

ceed to a consideration of the objections urged against 
the validity of the action of the county board in making 
the assessment complained of. A petition signed by sev
eral owners of lands to be benefited by the proposed ditch 
was filed with the county clerk, praying the county board 
to cause, in the manner provided by law, to be located, 
constructed and established, a ditch or drain on the fol
lowing described lands in Dodge county, Nebraska, to
wit, "commencing at the I corner on the north of section 

19 (township 18, range 6 east, and running southeast [de
scribing the sections through which it proceeded], and 
terminating in the Platte river about forty rods east of 
the west line of section 17, township 17, range 7 E. The 
final location shall be made by a competent engineer and 
may vary a little from a straight line to avoid improve
ments and take advantage of the ground, but not more 
than 160 rods from said straight line at any point in the 

route. Said ditch to be of such dimensions and with 

such slope of bank as may be designated by the engineer 
who may make the survey for said ditch," it being repre
sented that it would be conducive to the public health, 
convenience and welfare to have said ditch and drain 

established as therein proposed, that the lands to be af
fected by said ditch or drain were low, wet and unfit for 

cultivation on account of the want of ditch and drainage 
facilities. Acting on this petition, the county board, by 
motion, proceeded to view the line of the proposed im-
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provement, and after actual view, and after reciting the 
prior action taken, determined and found with respect 
thereto as follows: "We find that said petition is signed 
by one or more of the owners of lots and lands which 
will be benefited by the construction of said proposed 
ditch and drain; and whereas, we find that a good and 
sufficient bond has been filed and approved by the county 
clerk, as by law provided; and whereas, we find from 
actual view of the line and route of said proposed ditch 
and drain, as prayed for, and the premises along and in 
the vicinity thereof, that said ditch and drain as prayed 
for in said petition is a necessary improvement, and that 
the construction of the same will be conducive to the 
public health, convenience and welfare, and that the line 
proposed and designated in said petition is the best route 
for said ditch and drain; Therefore be it resolved, that 
this report and resolution be adopted, and that the clerk 
be and is hereby ordered to enter the same on the jour
nal of this board." After the action recited had been 
taken by proper order, one J. W. Andrews, a civil en
gineer, was directed to go upon the line, survey and level 
the same, set a stake every 100 feet, note the intersections 
and make a report, profile and plat of the same. Upon 
this report it appears that a variation of the route de
scribed in the petition was made by constructing the ditch 
from the starting point due south 140 rods, and then in 
a straight line to the terminus mentioned in the petition.  

It is urged that the action of the board as to the loca
tion and establishment of the ditch was not a sufficient 
compliance with the statute. We think differently.  
Counsel argue upon the theory that every act necessary 
to the establishment and construction of the ditch must 
be taken by the board, and none other, and that no au
thority existed for the engineer to make the exact and 
final location and provide for the dimensions thereof. To 
follow this contention to its logical conclusion would lead 
to t1 result that the board must itself construct as well 
as establish the ditch, and that no authority existed for
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others to perform the necessary work to accomplish that 
end. The line was located with sufficient certainty when 
the board approved and adopted the route as defined in 
the petition, and the variation of the engineer from that 
route was not so great that it can be said that another 
route had been decided upon; and was within the lan
guage of the petition as well as the statute, which per
mits a variance of this character. By section 7, upon 
favorable action by the board on such petition, it is pro
vided that an order shall be entered on the journal of the 
board, directing the county surveyor or engineer to go 
upon the line described in said petition and survey and 
level the same, and make a report, profile and plat of the 
same, and estimate the number of cubic yards for each 
working section as hereinafter provided. The orders of 
the board appear to be in strict compliance with the pro
visions of this section. The petition itself provided for 
the determination of the dimensions by a survey of the 
proposed route, and this was followed. While it is pro
vided by section 6 that the county board has power to 
change and establish a new route, and determine the 
dimensions of the proposed improvement, this provision, 
even if applicable, does not preclude them from employ
ing assistance as may be required in determining the 
dimensions, and adopting aA their own a report made 
under such an arrangement by those competent to act 
thereon. We find no valid objection, either to the peti
tion or the steps afterwards taken thereunder, by which 
the route of the proposed improvement was finally and 
definitely established by the engineer, or to his report 
of the dimensions and necessary excavations to construct 
the proposed ditch. There was, as it appears to us, a 
full and substantial compliance with the letter and spirit 
of the statute in this respect, and the proceedings must 
be regarded as regular. To give to each separate pro
vision of the statute a literal construction, and require 
precise and exact compliance therewith, would defeat 
the very object of its creation and render its observance
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utterly impossible. The petition for the proposed ditch 
lescribed with certainty and definiteness the point of 
beginning, the direction it was to run, which was in a 
straight line, the sections through which it was to pass 
and the place where it was to terminate on the banks 
of the Platte river; that it might vary a little from a 
straight line to avoid improvements and to take advant
age of the ground, but not more than 160 rods from said 
straight line at any point of the route. This description 
was and is a sufficient compliance with the statute, and 
to give the board jurisdiction to act in respect to the 
same. Clark v. Teller` 50 Mich., 618; Kinnie v. Bare, 36 
N. W. Rep. [Mich.], 672.  

Some objection is offered because the record discloses, 
that the county board adjourned from their sitting in 
the county court house to go in a body and view the pro
posed improvement, which by the record it is shown was 
done, the contention being that the view as made was by 
the members as individuals and not as a board. The 
objection is without merit. The view was made, in full 
compliance with the requirements of section 5 of the 
statute, by the board in a body, making an actual view 
of the line of the proposed ditch. It is not required that 
the record should show that they were in session while 
viewing the proposed route.  

Complaint is made because of the report of the engi
neer, together with his plat and estimate, failing to show 
an apportionment of the number of lineal feet and cubic 
yards to each lot or tract of land, according to the benefits 
which will result to each from the improvement, accord
ing to the provisions of section 8. This at most is only 
an irregularity, and does not go to any of the jurisdic
tional steps required to be followed. It is urged that the 
policy of the law is that each person against whom special 
assessments are levied may have the right to cancel the 
obligation by engaging in the work of construction. As 
the cost of removing the earth from the ditch is only a 
part of the total cost, it at once presents itself as an im-
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possibility to permit each land owner whose lands are 
benefited to work out the special assessment against him 
by engaging in the work of excavation of the proposed 
ditch. Substantial compliance, however, was made in 
dividing the ditch into working stations, and showing 
in each the distance and number of cubic feet required 
to be removed in that working station, together with the 
cost of such removal at the estimate upon which the total 
cost is arrived at. This, with the assessments levied on 
each parcel or tract of land, imparted all the informa
tion that would be derived had the engineer followed 

with exactness the provisions of the section of the statute 
under consideration. All persons, by this means, have 

an equal opportunity, if desired, to engage in the work 
of construction and liquidate the special assessment lev
ied against the property, so far as the same may be done, 
until the whole of the work of excavation is provided for.  
But even if irregular, it was harmless error, because the 

record discloses that none of the parties complaining bid, 
or apparently desired to bid, for any of the work upon 

advertisement and invitation for bids therefor. No right 

of any of the exceptors was prejudiced by the action of 

the engineer complained of.  
It is strongly argued that the order finding the lands 

of those objecting specially benefited and levying a spe
cial assessment therefor is erroneous and not supported 
by sufficient evidence. It is contended that the lands be

ing located west of the proposed ditch and at a higher 

level, the natural drainage being towards the ditch and 

then east, rendered the proposed improvement of no bene

fit to them. This involves a question difficult of discus

sion, unless the opinion is extended to an unwarranted 
length, which we are not at liberty to undertake. The 

land is located in the Platte valley, as the expression 

is occasionally heard, in the Platte river bottoms. Ifs 

general character with reference to its surface is that of 

flat, level, prairie land, the natural drainage is to the 

east over the surface, and through a tortuous stream, in 
29

VOL. 61] JANUARY TERM, 1901. 385



NEBRASKA REPORTS.

Dodge County v. Acorn.  

which, according to the testimony of the engineer, it is 
sometimes necessary to place a buoy or float in order to 
determine whether there is a current and its direction.  
There are depressions, swales and low places, upon 
which water accumulates and slowly drains off the land 
or is evaporated. Drainage ditches have been found ad
visable and advantageous in reclaiming the land, better 
adapting it to agriculture, and conducing to the public 
health and convenience. The water from the surrounding 
land is collected therein more rapidly, and it furnishes 
a better method of conducting the excess water into the 
Platte river, which finally receives all the waters run
ning off the earth's surface in that locality. Just the ex
tent of the benefits accruing to the lands some distance 
from the proposed ditch is, of course, involved in some 
uncertainty. The finding and report of the engineer, un
der the provisions of the statute, should, we think, when 
adopted by the board, be regarded as prima facie evidence 
of the benefits found to accrue to each tract of land, to 
be overcome in contest only by competent testimony 
showing the contrary. This question, it would seem, 
must be determined largely from the conformation of the 
surface of the ground where the land is located, in con
nection with and relation to the proposed drainage ditch.  
It will not do to say that because the natural drainage 
or average fall of surface of five or six feet to the mile 
to the east, over which surface water will in time or 
eventually find its way to the river, other and more ex
peditious methods of drainage may not be adopted, and 
thereby specially benefit the lands adjacent because of 
the adoption of such methods. The object sought is to 
carry the surface water off the lands, and thus more suit
ably adapt them to agriculture, and promote the public 
health and convenience. If lands immediately adjacent 
to the proposed improvement are benefited by the ditch 
and the drainage of the water therefrom is accelerated, 
then for the same reasons would lands further off, and yet 
within an area subject to the influence and affected by

386 [VO.L. 61



Vo. 61] JANUARY TERM. 1901. 3S7 

Dodge County v. Acorn.  

the improvement, be benefited by permitting the wateP 
thereon to be more rapidly collected, drained into the 
ditch and carried from the locality. Many causes. it is 
shown, contribute to this result, such as road ditches, 
lateral drains and other means by which the surplus wa
ters are conducted into the drainage ditch and then car
ried directly to the river by the most direct route. The 
necessity of a resort to artificial methods of drainage ap
pears to arise from the flat, level condition of the surface 
with low places where the surface waters gather, the 
fact that the natural water courses or drains are tortuous 
and meandering, and of higher banks than the surround
ing lands, and the currents more or less impeded by 
grasses and other growths of vegetation obstructing the 
free flow of the water therein. While there is complaint 
generally of the action taken by the board, the efforts of 
the objectors are directed principally to the object and 
for the purpose of showing that, as to them, no special 
benefits accrued to their property, and the tax thereon 
levied is, therefore, wrongful and erroneous. In speaking 
of benefits received by the lntds taxed, to which objec
tions are made, the engineer who examined and reported 
the special benefits accruing to the lands to the board, 
and who was a witness, says that the ditch will furnish 
a number one outlet for all the water on the land or that 
might come on it. "I don't believe," says he, "I know of 
any land that is covered here by the assessment but wha.t 
the water that would fall on it would ultimately reach 
the ditch, * * * and to my knowledge there is not a 
foot of ground but what the surface water will get into 
the ditch." This evidence, and other of a similar char
acter, is convincing and not refuted. In speaking on the 
subject of benefits it is said by the supreme court in Lipes 
v. Hand, 1 N. E. Rep. [Ind.],874: "The conclusion to which 
the authorities lead is that benefits are special when they 
increase the value of the land, relieve it from a burden, 
or make it especially adapted to a purpose which en
hances its value," citing 3 Sutherland, Dama.ges [1st ed.],
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454-462; Allen v. Charlestown, 109 Mass., 243; Whitncy v.  
Boston, 98 Mass., 312; Farrell v. Cambridge, 11 Gray, 413; 
Milwaukee, etc., v. Eble, 4 Chand., 72. And in Gulbertson v.  
Knight, 52 N. E. Rep., 700, says the same court in consid
ering the objects of statutes similar to those now under 
consideration, "Public health, public convenience, and 
public utility are fundamental considerations; and these, 
with all other subjects that affect the value of land, must 
be counted upon by the viewers in determining the ques
tion of benefits. A rule that has received high sanction 
is stated thus: 'The only safe and practical course-the 
one which will do equal justice to all parties-is to con
sider what will be the influence of the proposed improve
ment on the market value of the property.' In re Williant 
and Anthony Sts., 19 Wend., 678; Cooley, Taxation, 660; 
State v. Mayor, etc., of City of Newark, 35 N. J. Law, 166; 
Lipes v. Hand, 104 Ind., 503, 1 N. E., 871, and 4 N. E., 160.  
Whatever will come to the land from the drain, to make 
it more valuable for tillage, or more desirable as a place 
of residence, or more valuable in the general market, 
should be reckoned as benefits, and these questions arise 
without reference to whether the drain actually reaches 
the land and receives the water directly from it." Apply
ing the rules above stated, which are based on reasoning 
sound in principle and quite applicable to the case at 
bar, the evidence, we think, gives substantial support to, 
and a sufficient basis for, the findings and order of the 
county board which are complained of.  

The objectors all uniting in prosecuting error proceed
ing from the action taken by the county board, and the 
case having been presented and tried upon the theory 
that the law and the evidence applied to all the several 
tracts of land alike, we have considered the case as ar
gued by counsel in the same manner, the question thus 
being reduced to the one proposition of whether any of 
the lands assessed, to which exception is taken, comes 
within the rule of special benefits as heretofore discussed.  
We think it does, and find no reason from the record for
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any other conclusion than that all the separate tracts of 

lands of the ninety-eight parties objecting to the special 
assessments were properly and justly assessed under the 

provisions of the statute under consideration. By section 
8 it is made the duty of the engineer, under the direction 
of the board, to return a schedule of all lots, lands, etc., 
that will be benefited by the proposed improvement, 
whether the same are abutting on the line of the pro
posed improvement or not. And by section 11 the county 

board, upon finding that due notice of the hearing has 
been given, shall examine the report of the engineer and 

the apportionment made by him, and if it is in all re
spects fair and just according to benefits, they shall ap
prove and confirm the same; but if they find said ap
portionment to be unfair and unjust, they shall so order 
and so amend it as to make it fair and just according to 
benefits. After a full hearing and the production of 
much evidence, the action of the engineer in the case at 
bar was confirmed, and the board having acquired juris
diction to act, as in other proceedings of this character, 
the presumption is in favor of the correctness and regu
laxity of such proceedings, and should not be overturned 
except when it is made to affirmatively appear that the 
action taken is erroneous. Little v. Sinnett, 7 Ia., 324, 334; 
Chicago, B. & Q. R. Co. v. Chamberlain, 84 Ill., 333.  

In the hearing of the case before the county board the 
objectors sought to raise an issue as to the correctness of 
the finding of the board, as one of the jurisdictional 
steps, that the route proposed was the best route, and 
that the improvement was conducive to public health, 
convenience or welfare. Evidence offered for this pur
pose was excluded, and We think rightly so. This was a 
matter upon which an issue to be judicially determined 
could not be formed. The power is conferred upon the 
board by the legislature to cause to be constructed a work 
of improvement of the kind contemplated, when the same 
is necessary for the purposes intended and will be con
ducive to the public health, convenience or welfare. The
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exercise of this power is not judicial. Thlie finding and 
conclusions of the board, to whom i the legislature has 
given authority to act in the manner prescribed, are final 
and conclusive as to the necessity of the proposed ditch, 
and that the public health, convenience or welfare will 
be promoted thereby, and can not thereafter be made the 
subject of a, controversy as to whether correct and well 
founded or not. It is the exercise of a delegated power, 

political or administrative in character, conferred upon 
the county board by the sovereign authority of the state 
acting through its legislative branch of government.  
Lynch v. Forbes, 161 Mass., 302; In re Cooper, MIayor, 28 
Iun [N. Y.], 515, 524; Chicago, R. I. d P. R. Co. v. Lake, 
71 Ill., 333, 336; Barrett v. Kemp, 91 Ia., 296.  

The foregoing construction of section 1. of the statute 
under consideration does not render it violative of the 
provisions of the constitution as to due process of law.  
the administration of justice, the taking of private prop
erty without just compensation, or the right of appeal.  
as contained in sections 3, 13, 21 and 24 of article 1 of 
the constitution, since all rightsguaranteed by these pro
visions are safeguarded by other sections of the same 
statute, the right to be heard, the judicial determination 
to be had, the compensation to be given and the right of 
appeal apply not to the conclusions of the board as to 
the necessity for the improvements, but to action taken 
which affects the property rights of the parties to the 
proceedings in the exercise of the right of eminent do
main, and for which provisions are made in other sections.  
for notice, a hearing and determination, compensation or 
special benefits accruing, and the right of review or ap

peal by those dissatisfied with the result of such hearing 
and the determination thereof. This is all the constitu
tion requires. As to the main and fundamental ques
tions involved, the constitutionality of this statute has 
been, after mature deliberation, aflirimed in a well con
sidered opinion, which must be regarded as decisive of 
the question, and we are not disposed to enter into a re-
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examination thereof now. Darst v. Griffin, supra. The 
objectors have had their statutory notice, they have ap
peared before the board and entered a remonstrance 
against its findings and exceptions to the levying of 

special assessments for benefits found to exist. From 
these findings they have been accorded a right to a re

view and hearing thereof in the district court, so that it 

can not be said that any question is involved as to a hear
ing, determination and adjudication of the subject before 
their property rights are affected by the special assess
ments complained of.  

From an examination of the entire record, we are con

vinced that the county board obtained jurisdiction over 
the subject-matter regarding which they have taken ac

tion, and that the order made as against the remonstra
tors and exceptors is supported by the evidence and war
ranted by law. The order of the county board complained 
of being in accordance with law and valid, and there ap

pearing no sufficient ground for reversal or vacation 
thereof, the judgment of the district court must be re
versed and vacated, and the order of the county board 
reinstated, which is accordingly done.  

JUDGMENT ACCORDINGLY.  

GEORGE M. HOWELL v. STATE OF NEBRASKA.  

FILED FEBRUARY 20, 1901. No. 11,714.  

1. Instruction: BURDEN OF PROOF. An instruction, in criminal prose

cution, which casts the burden on a defendant to prove the 

defense interposed by a preponderance of the evidence, or be
yond a reasonable doubt, is erroneous.  

2. Contradictory Instructions. The giving of an instruction incor

rectly stating the law is not cured by another instruction on 

the same subject which is correct, the inconsistent instruc
tions being confusing and leaving the jury in doubt as to 
which is correct, and it being impossible to know which in 
fact was accepted by them in their consideration and applica
tion of the evidence in the case. -
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3. Instruction: PROVINCE OF JuRy. An instruction regarding the 
testimony of witnesses which invades the province of the jury 
and deprives them of the right to judge of the weight and 
credibility to be attached to the testimony of such witnesses 
is erroneous.  

ERROR from the district court for Nemaha county.  
Tried below before STULL, J. Reversed.  

George W. Cornell, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, contra.  

HOLCOMB, J.  

In the present case the defendant, plaintiff in error, 
was informed against under two counts, the first, for 
shooting with intent to kill, and the second, with intent 
to wound, and upon trial was convicted of the offense 
charged in the second count of the information, and sen
tenced to imprisonment in the penitentiary for a period 
of one year. As presented, the assignments of error, 
upon which reversal of the judgment of the trial court is 
sought, are based upon a transcript of- the record unac
companied by a bill of exceptions containing the evidence 
in the case. From the record before. us it appears 
that the act of shooting, which is made the basis of the 
charge, was defended on the theory that at the time of 
the occurrence the defendant was intoxicated to such a 
degree as to prevent him from forming the criminal in
tent necessary to constitute the offense charged. Upon 
this phase of the case-the court gave several instructions, 
which were excepted to, and are now urged as error, 
calling for a reversal of the judgment. A consideration 
of the instructions given and excepted to leads us to the 
conclusion that errors were committed, for which the 
judgment must be reversed and the cause remanded for 
further proceedings.  

Instruction No. 2, given on the court's own motion, is
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as follows: "If, from the evidence in this cause, you are 
satisfied beyond a reasonable doubt that the defendant, 
at the time and place, manner and form, set forth in the 
information, assaulted said Lorenzo Hill and shot at him 
as set forth in the information, then and in that event 
the burden will rest upon the defendant to satisfy you 
by the evidence that he was so under the influence of 
liquor at the time that he was mentally unable to form 
an intent in his mind to either kill, murder or wound said 
Lorenzo Hill. You are to determine this matter from all 
the evidence in the case. Drunkenness in itself is no de
fense, unless the drunkenness is of such a character that 
it dethrones the reason or understanding to such an ex
tent that he [accused] is unable to discriminate between 
right and wrong, or unable to form an intent in his mind 
to commit a crime." By this instruction the jury were 
told that, in case they found beyond a reasonable doubt 
that the assault was committed as charged in the infor
mation, it was incumbent on the defendant to satisfy 
them by the evidence that he was so under the influence 
of liquor at the time that he was mentally unable to form 
an intent in his mind, either to kill or to wound the per
son upon whom the assault was alleged to have been 
committed. It cast the burden upon the defendant to 
satisfy them of this fact by a preponderance of the evi
dence, or beyond a reasonable doubt. This is contrary 
to the rule as frequently announced in this court, and is 
prejudicial to the rights of the defendant. A correct in
struction at the request of the state was 'given substan
tially as in the case of Ford v. State, 46 Nebr., 390, which, 
though not unreservedly approved by this court, was held 
to be not prejudicially erroneous. But, as has been fre

quently said, the giving of an instruction incorrectly stat
ing the law is not cured by another instruction on the 
same subject which is correct, for the reason that such 
instructions are confusing to the jury and leave them in 
doubt and uncertainty as to which of the conflicting in
structions is right and should be followed. It is impos-
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sible to know which of the inconsistent instructions is, in 
fact, accepted by them in their consideration and applica
tion of the evidence in the case. Barr v. State, 45 Nebr., 
458; Bergeron v. State, 53 Nebr., 752; Metz v. State, 46 
Nebr., 547; Sweenic v. tate , 59 Nebr., 269. Had the jury 
been advised in the instruction quoted that the evidence 
as to intoxication must be sufficient to show a want of 
mental capacity by reason of intoxication to form the 
intent to commit the act of which lie is charged, or to 
raise a reasonable doubt as to such intent, the instruction 
would perhaps not be open to the objection which is now 
urged against it. It will, however, as stated, admit of 
no other construction than that the burden was on the 
defendant to prove by a preponderance of the evidence, 
or beyond a reasonable doubt, the fact constituting the 
defense interposed. It devolved upon him by the instrue
tion to establish his defense by at least the greater 
weight of the evidence. This, under the uniform hold
ings of this court, is an incorrect statement of the rule, 
and casts a burden upon the defendant which he is not.  
under the law, required to assume. The state is required 
to prove every material allegation beyond a reasonable 
doubt, and if, upon a consideration of all the evidence, 
the jury entertain a reasonable doubt as to any material 
fact essential to constitute the crime charged, it is their 
duty to acquit. Under no possible theory of the case, or 
of any evidence to be considered by the jury, is the in
struction warranted, and for that reason the giving of 
it is prejudicial error.  

Another instruction was given, applying the rule of 
law in which is included the maxim. Falsus in uno, fatsi.  
in onmibus, and which correctly stated the rule as sanc
tioned by the prior utterances of this court. After stating 
the rule, the jury were told that "this instruction should 
be kept in your minds in considering the evidence of 
each and every witness that has testified in the case"; 
and after reciting the different instances in which the 
rule should be applied, it is, among other things, said,
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"or for instance if a witness is placed upon the stand 
and lie is asked if he is acquainted with the general repu
tation in the community in which a person lives as to the 
general reputation of the person as to being a good, 
peaceable, law abiding citizen, and the witness answers 
the question in the affirmative, and at the same time if 
you find the witness knows that his statement is not true 
or for instance, if he knows the person inquired of has 
the reputation of being a drunkard or frequently becom
ing drunk or intoxicated, then you should apply to any 
such witness, if he so testifies,. instruction five." And 

at the close of the instruction, "By our statute drunken
ness is made an offense, and no man who is a common 
drunkard is a good, law abiding citizen." The effect of 

the instruction, in its entirety, was to direct the atten
tion of the jury to witnesses who had testified to the 

reputation of the accused as being a peaceable and law

abiding citizen, and advised them that if a witness testi

fied that his reputation was good, when in fact he had 

the reputation of being a drunkard or becoming fre

quently intoxicated, the rule should be applied to the 

testimony of such witness and his testimony disregarded,.  
unless corroborated by other credible testimony. It 

was disparaging in its character, and suggested to the 

jury that in the mind of the trial court a witness who 

had so testified was unworthy of belief. It invaded the 

province of the jury, and deprived them of the right to 

judge of the credibility and weight to be given to the 

evidence of the several witnesses who had testified in 

the case. The object of such testimony was doubtless to 

show that the reputation of the accused was that of a 

peaceably disposed citizen, while the instruction made 

the question of reputation as to sobriety the test by which 

his character was to be determined. This was a false 

issue, and calculated to mislead the jury. While intoxi

cation doubtless affects one's reputation as to being a 

law--abiding citizen, yet even if a witness were mistaken 

regarding the question of reputation, his testimony could
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not for that reason be entirely discredited by the court.  
The testimony of such witness was entitled to considera
tion, unless it be found to have been willfully false, and 
in that event it was for the jury to say what weight 
should be attached to it or whether any, unless corrob
orated by other credible testimony.  

Other errors are assigned which, without thorough ex
amination, appear to us to be without merit. Those al
ready discussed making it necessary to have a retrial, the 
others will not be further considered.  

The judgment must be reversed and a new trial di
rected.  

REVERSED AND REMANDED.  

JOSEPH GARNEAJu v. BuRNEY J. KENDALL.  

FILED FEBRUARY 20, 1901. No. 11,733.  

1. Res Adjudicata: PETITION: EVIDENCE. Where it has been held 
on an error proceeding in this court that a petition states a 
good cause of action, evidence sustaining the allegations of 
such petition is sufficient to support a verdict and judgment 
in favor of the plaintiffs in the action.  

2. Assumption of Incumbrance: CONSIDERATION. Where, in a con
veyance of real estate, the grantee accepting the same cove
nants to pay an incumbrance on the land conveyed in the fol
lowing words contained in the deed, "Subject to incumbrances 
amounting to fourteen thousand four hundred (14,400) dol
lars, which the said Joseph Garneau, Junior, [the grantee] 
hereby assumes and agrees to pay, and the interest on same 
from Dec. 11, 1890," held, that such an agreement is founded on 
a valid consideration, binding on the grantee, and will support 
an action for the recovery of the debt thereby assumed.  

3. Action at Law: PENDENCY: CONCURRENT EQUITABLE PROCEEDING: 
ABATEMENT. During the pendency of the action at law for the 
recovery of a debt secured by mortgage the plaintiff began 
an action in equity in the federal court to enforce his lien as 
against the mortgaged property, obtaining at the same time 
in the federal court leave dr authority under the provisions of 
section 848 of the Code, as existing prior to its amendment in
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1897, to prosecute his action at law. Held, That the pendency 
of the equity action did not work an abatement of the suit 
at law.  

4. Enforcement of Section 848: LAW COURTs: EQUITY CouRTs. The 
enforcement of the provisions of the section of the statute 
referred to belongs to a court of equity, and they are not in
tended to change or affect the jurisdiction and practice in a 
court at law.  

EuuoR from the district court for Douglas county.  
Tried below before SLABAUGH, J. Affirmed.  

Joel W. West, for plaintiff in error.  

0. C. Redick and Albert Swoartzlander, contra.  

HOLCOMB, J.  

An action at law was instituted to recover from a 
grantee of real estate on a covenant in the deed of con
veyance a.s follows: "Subject to incumbrances amounting 
to fourteen thousand four hundred (.$14,400.00) dollars, 
which the said Joseph Garneau, Junior, [the grantee] 
hereby assumes and agrees to pay, and the interest on 
same from Dec. 11, 1890." A general demurrer to the 
petition was interposed and by the trial court sustained.  
From such ruling an error proceeding was prosecuted in 
this court, resulting in the reversal of the ruling of the 
trial court on the demurrer. Kendall v. Garneau, 55 Nebr., 
403. Upon the case being remanded an answer was filed 
to the petition and, after reply, a trial was had, the evi
dence of the plaintiff as to the defendant's liability rest
ing on the deed of conveyance accepted by him as grantee, 
with proof of the amount due on the indebtedness as
sumed by the terms of the deed. The defendant intro
duced no evidence, and on a peremptory instruction the 
jury returned a verdict for the plaintiff.  

It is argued that the evidence is insufficient to support 
the verdict and judgment. Counsel contends that the 
language in the deed heretofore quoted, which in con
nection with the deed in its entirety constituted the evi-
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dence by which the defendant was sought to be charged, 
fails to show a valid consideration for the liability as
sumed by the grantee. It was determined in the former 
opinion that the petition pleading the liability of the 
defendant on the covenant in the deed by which lie as-.  
sumed and agreed to pay the mortgage debt stated a 
good cause of action, and the evidence fully supporting 
this allegation of the petition, it would seem the former 
decision is decisive of the question and should be held 
to be the law of the case, and we are inclined to so re
gard it.  

The demurrer was general and raised all questions go
ing to the sufficiency of the petition. While the question 
primarily considered and argued was iith regard to its 
relation to the statute of frauds and the operation of that 
statute on the agreements of the parties, yet in the dis
position of the case was involved of necessity the liability 
of the grantee under the allegations of the petition, and 
the conclusion reached was in effect an adjudication that 
a cause of action was stated. Construing the instrument 
as a whole, and giving to the language used its ordinary 
and natural meaning, and thereby giving expression to 
the true intent of the parties, it should, we think, be held 
that, in consideration of the conveyance of the real estate 
described therein to the grantee, he was to pay the 
amount expressed, the receipt of which was acknowl
edged; and that he also assumed and agreed to pay the 
indebtedness spoken of in the covenant quoted. This 
construction, if proper, shows upon what consideration 
the assumption of the indebtedness was based, and hav
ing been properly pleaded and proved, answers all re
quirements as to the evidence showing a valid considera
tion and being sufficient to support the verdict. It has 
been the uniform holding of this court that an agree
ment founded on such a consideration will bind the 
grantee and support an action for the recovery of a debt 
thereby assumed. (ooper v. Foss, 15 Nebr., 515; Rockwell 
v. Blair Savings Bank, 31 Nebr., 128. In Oratoford v. Ed-
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wards, 33 Mich., 354, 359, a case involving the sa.me ques
tion, it is said by the supreme court of that state: "The 
acceptance of such a deed binds the grantee as effectually 
as though the deed had been inter partes, and had been 
executed by both grantor and grantee," citing Trotter v.  
Hughes, 2 Kernan [N. Y. Ot. of App.], 78. The assump
tion clause is a part of the contract of the parties, and 
is binding on the grantee by the acceptance of the deed 
of conveyance. le is a, party to the transaction, and 
the consideration entering into and forming a basis for 
the mutual covenants and obligations of the parties is 
sufficient support for the covenant of the grantee whereby 
he assumed the indebtedness'by which the property 
transferred was incumbered.  

During the pendency of the present action at law the 
plaintiff filed a bill of foreclosure in the federal court to 
enforce the lien on real estate securing the same debt 
for the recovery of which the action at law was being 
prosecuted. Leave to prosecute the law action was ap
plied for and obtained at the time the equity proceedings 
were begun. The equity action was one in rem. It is 
now urged that by reason of the proceedings taken and 
had in the equity case the action at law was abated, and 
that error was committed in not sustaining defendant's 
plea in abatement for the reasons mentioned. Section 
848 of the Code, as existing before the amendment of 
1897, if applicable at all, was in force at the time the 
different actions were begun, and by its provisions the 
plaintiff was empowered to prosecute an action at law 
as a concurrent remedy with an action in equity for the 
foreclosure of a mortgage, when authorized by the court 
in the equity action, as was done in the present instance.  
The enforcement of the provisions of the statute to which 
reference has been made, and on which the defendant 
relies, properly belongs to the equity court, and they are 
not intended to change or affect the jurisdiction and prac
tice in a court of law. "There is," says Campbell, J., in 
Joslin v. Millspaugh, 27 Mich., 517, in speaking on the
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same subject under a similar statute, "no such thing 
known in a common-law court as a plea in abatement of 
a suit in equity"; and further, "and we conceive the stat
ute was not designed to introduce a new practice in the 
law courts and allow a plea in abatement as to only one 
class of equity proceedings, when it does not authorize 
it in any others. The provision is found in the statute 
relating to foreclosures, and the natural inference is that 
it was merely designed to modify the old equity practice, 
and not to change the practice at law." Of like import 
is Goodrich v. White, 39 Mich., 489. Aside from these con
siderations, the action at law was properly begun and 
pending in a court of competent jurisdiction. The equity 

action was begun in the federal court, the jurisdiction 

of which is foreign to that of the state courts, and in 

which the concurrent remedies were allowed.- The pro

ceeding was in rem, and sought only to enforce the lien 

against the property mortgaged. The equity action, un

der such circumstances, could not be made available un

der a plea in abatement to defeat the law action in a 
state court 

The judgment of the district court should be, and is, 

AFFIRMED.  

SARAH BIDDLE v. EDWARD J. JENKINS.  

FILED 1AACH 6, 1901. No. 9,356.  

1. Commissioners of Insanity: JURIsDICTION. The comissioners of 

insanity have cognizance not only of applications for admission 

to the hospital for the insane, but also for the safe-keeping 
otherwise of insane persons in their respective counties.  

2. - : AFFIDAVIT. An affidavit filed with the commis

sioners of insanity alleging that a person resident of their 

county is insane and his being at large is dangerous to the 
community, confers jurisdiction upon the board to act.  

a. Insanity: EVIDENCE: REPUTATION. Insanity can not be established 

by proof of the reputation of the party in that regard.
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4. Advice of Counsel: AVAIL: STATEMENT OF. ALL FACTS: GoOD 

FAITH. The advice of counsel, to be of any avail, must have 

been given after a full and fair statement of all the facts within 

the knowledge of the person seeking the same, and must have 

been relied upon in good faith.  

ERROR from the district court for Clay county.  

Tried below before HASTINGS, J. Reversed.  

Charles 0. Wliedon, for plaintiff in error.  

J. L. Epperson, contra.  

NORVAL, C. J.  

Sarah Biddle sued defendant for false imprisonment 
and malicious prosecution. The cause of complaint was 

that defendant had theretofore falsely and maliciously, 
without probable or reasonable cause therefor, charged 

her, in an affidavit presented to the commissioners of in

sanity, with being insane. The affidavit was as follows: 

"STATE OF NEBRASKA,' 

CLAY COUNTY.  

"The undersigned, a citizen of Fairfield, Clay county, 
Nebraska, being sworn, says that he believes Sarah Bid

dle is insane. That her being at large is dangerous to 

the community. She has a legal settlement in said 

county. E. J. JENKINS." 

Said affidavit was sworn to before a competent officer.  

Upon it a warrant was duly issued, and she was arrested 

and deprived of her liberty, remaining in the custody of 

the sheriff for five days. On the hearing had she was 

acquitted, and found not to be insane. She alleges that 

by reason of such imprisonment and prosecution she was 

injured in her credit and reputation, brought into public 

scandal, infamy and disgrace, and suffered great bodily 

and mental anxiety and pain, and was forced to expend 

certain moneys in securing her discharge; and that by 

reason -of the premises she was damaged in the sum of 

$5,000, for which sum she prayed judgment. Defendant's 

30
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answer admitted the making of the affidavit and that 
she was discharged, but denied that it was made falsely 
or maliciously, and alleged as a defense that at the time 
he made the affidavit, and prior thereto, she had con
ducted herself in such a manner as would have induced 
a man of ordinary prudence and discretion to believe she 
was insane, and he so believed when he made the affi
davit; that before making it he consulted creditable law
yers and a competent doctor, and to each of them made 
in good faith a full, true and fair statement of the facts 
relative to the conduct of plaintiff, and after hearing the 
same, they advised him to make said affidavit; and that 
he in good faith, actiig upon such advice, made the same.  
A reply was filed, and on issues thus joined trial was had, 
resulting in a verdict in favor of defendant, anid from the 
judgment rendered thereon plaintiff brings the case to 
this court on error.  

Section 21, chapter 40, Compiled Statutes, provides, 
among other things, that the information therein re
quired shall state that the persoi in whose behalf it is 
made is believed to be a fit subject for custody and treat
ment in the hospital for the insane. It is urged that, be
cause the affidavit in this case failed to contain that al
legation, no cause for action on the part of the board was 
stated, and that for that reason plaintiff was entitled to 
a verdict on the answer. Whether the affidavit was de
fective in this respect is immaterial, as it did state facts 
sufficient to call for the action of the board under section 
20 of said chapter, for thereby the commissioners are 
given cognizance not only of applications for admission 
to the hospital for the insane, but also for the safe-keep
ing "otherwise" of insane persons in their respective 
counties. Under the allegations of the affidavit, that the 
plaintiff was insane and that her being at large was 
dangerous to the community, the board had jurisdiction 
to at least ascertain whether it was necessary to arrange 
for her safe-keeping within the county, if it did not have 
jurisdiction to pass upon the advisability of consigning

402 NEBRASKA REPORTS. [ VOL.61



Biddle v. Jenkins.  

her to the state hospital. Hence the position that under 
the answer plaintiff was entitled to a verdict is not- well 
taken.  

A mass qf testimony was admitted on the trial, over 
the objections of plaintiff, tending to establish the gen
eral reputation of plaintiff in the community of her resi
dence for insanity. It is argued that this evidence was 
not admissible, for the reason that whatever her reputa
tion may have been, no amount of evidence tending to 
prove her general reputation would in anywise establish 
the fact that she was insane. This is doubtless true, for 
insanity can not be established by proof of the reputation 
of the party so charged. Fitzgibbon v. Brown, 43 Me., 170; 
Israel v. Brooks, 23 Ill., 575; Roseakrans v. Barker, 115 Ill., 
332. But the evidence was admissible in mitigation of 
damages. See cases cited, supra. Complaint is made of 
the form of the interrogatories put to witnesses in in
quiring into her reputation, but as the case must be re
versed on another point, it is not necessary to discuss 
that matter, it being one not liable to occur on a second 
trial.  

One of the defenses was that, prior to instituting the 
proceedings which resulted in the arrest and detention 
of plaintiff, defendant consulted creditable lawyers and 
made to each of them, in good faith, a full, true and fair 
statement of the facts relative to the conduct of plaintiff, 
and after hearing such statements they advised him to 
make such affidavit, and he, acting upon such advice did 
so. He testified that, after receiving the advice of one 
of the attorneys, "I just made the complaint right out 
upon that." On the trial the court on its own motion 
gave the following instructions: 

"9th. One who makes a full and fair statement of the 
facts of a case to a reputable lawyer, and is by him ad
vised that the facts authorize the filing of a complaint 
at the commencing of an action cannot be charged with 
malice in making the complaint.  

"10th. In this case, if you find that defendant made to
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the county attorney a full and fair statement of the facts 
as understood by him after investigating them with rea
sonable care and was advised by him to make the com
plaint complained of in this action, you will find for de
fendant." 

Error is predicated upon the giving of these instruc
tions for several reasons, among them being the claim 
that they wholly ignore an essential element of such de
fense, to-wit, that in so doing he acted or relied upon 
such advice. There is nothing in these instructions, or 
others given by the court, from which the jury could 
infer that he must rely, in any degree, upon such advice.  
So far as concerns the directions of the court, it is suffi
cient if he made his statement to counsel and received 
their advice, regardless of whether he relied upon it or 
not in his subsequent actions. This is clearly not the 
law. Dreyfus v. Aul, 29 Nebr., 191; Jonasen v. Kennedy, 39 
Nebr., 316. These instructions failed to include a very 
essential element of this defense, and this constituted 
error prejudicial to plaintiff. Nor was plaintiff under 
obligation to tender an instruction covering this element 
of the defense, for it was the duty of the court to in
struct upon all the elements of such defense, it having 
undertaken to instruct relative to some of the elements 
entering into it. It is not a question of an instruction 
wherein the court has instructed too generally, but one 
wherein the court has wholly failed to instruct upon an 
essential element of a defense.  

Plaintiff contends that the proper rule in defenses of 
this character is that a defendant must have relied solely 
upon advice of counsel before he can interpose such re
liance as a defense, and that the Nebraska case last 
cited upholds that doctrine. We are of opinion that the 
right principle is that he must have relied upon advice 
of counsel in good faith, and that it is not absolutely 
essential that reliance must have been wholly upon ad
vice of counsel, and that this rule is not contrary to the 
opinions just mentioned.

404 [VOL. 61



Meisner v. Moore.  

For the error complained of the judgment must be re
versed and the cause remanded.  

REVERSED AND REMANDED.  

GEORGE MEISNER, APPELLANT, V. JOHN MOORE ET AL., 
APPELLEES.  

FILED MARCH 6,1901. No. 9,367.  

Finding: REVIEW. A finding of fact based upon conflicting evidence 
will not be disturbed on review.  

APPEAL from the district court for Hall county. Heard 
below before THOMPsON, J. Affirmed.  

R. R. Horth, for appellant.  

W. H. Thonpson, contra.  

NORVAL, C. J.  

This suit was brought to foreclose a real estate mort
gage. The plea of usury was interposed as a defense, 
which was sustained on the trial by the court, and plain
tiff appeals. There is evidence tending to show that the 
note secured by the mortgage in question was given in 
renewal of a prior note given for the loan of money.  
The defendant insisted that the original note antedated 
the loan and that the plaintiff exacted and retained the 
sum of $25 as a bonus for making the loan, which plain
tiff denies. It is unnecessary to set out the evidence ad
duced by the respective parties upon this point. Suffice 
it to say that the proofs are conflicting, but that sub
mitted by defendant is sufficient to sustain the judgment 
of the court. The decree is accordingly 

AFFIRMED.
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MCCORMICK HARVESTING MACHINE COMPANY V. M. B.  
DAVIS.  

FILED MARCH 6, 1901. No. 9,371.  

1. Interpretation of Contract: DUTY OF COURT. It is the duty of the 
court to interpret the contract between the parties.  

2. Doer of Work Competent to Testify to Value Thereof. One who 
has kept a team for another is competent to testify to the 
value of such keep.  

ERROR from the district court for Otoe county. Tried 
below before RAMSEY, J. Reversed.  

Ricketts & Wilson, for plaintiff in error.  

Monroe L. Hayward and Paul Jessen, contra.  

NORVAL, C. J.  

In 1894 one G. T. Davis acted as agent at Nebraska 
City, in this state, for the McCormick Harvesting Machine 
Company in the sale of its goods. Authority to so act 
was given by virtue of a written contract, which em
powered him to sell for it, on commission, certain harvest
ing machines, twine binders, trucks, bundle carriers, flax 
dumps and repairs. The defendant in the lower court, 
M. B. Davis, signed the following contract of guaranty 
on the back of the above mentioned contract of agency: 

"In consideration of one dollar paid to me by the Mc
Cormick Harvesting Machine Company, the receipt of 
which is hereby acknowledged and in a further considera
tion of constituting the within named agency by the 
McCormick Harvesting Machine Company, I hereby 
guarantee to them the fulfillment of the within contract 
and the payment of all obligations arising under the 
same, on the part of the said G. T. Davis.  

"Dated this 6th day of Feb., 1894. M. B. DAVIS.  
"Attested, 0. F. SPENCER."
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On an attempted settlement, after the season's sales 

were made, the agent and said company failed to agree, 

the latter claiming there was due it on account of goods 

sold, after deducting all commissions and other credits 

to which said G. T. Davis was entitled, some $203.36, and 

said Davis insisted, on the trial at least, that said com

pany had been fully paid. In consequence of such dis

agreement the company sued the guarantor, M. B. Davis, 
and the latter having on trial in the district court re

covered a verdict and judgment, the plaintiff comes to 

this court on error.  

By the terms of the contract said G. T. Davis agreed to 

collect from the purchasers of machines and goods all 

freight thereon from Chicago, or to assume loss on same.  

On the trial, and under the issues, there was a contro

versy over this freight, particularly concerning that upon 

harvesting machines sold by Davis. The plaintiff con

tended that Davis was to collect the freight over and 

above the price for which the machines were actually 

sold, and Davis claimed that the freight was included in 

the purchase price thereof, and made up a part of each 

note taken, where time sales were made. Under these 

circumstances it.was the duty of the trial court to con

strue the contract between the parties, and we think 

it was error for the court to refuse the following instruc

tion tendered by plaintiff: "You are instructed that, by 

the contract between plaintiff and said Davis, the said 

Davis was obliged to collect from the purchasers of ma

chines the Chicago freight paid by him thereon, or to as

sume the loss on such freight as paid by him, and he was 

obliged to collect such freight over and above the selling 

price fixed by the plaintiff." We have no doubt this in

struction properly construed the contract, relative to the 

question of freight, and should have been given, and fail

ure to give it was error, as the court did not construe the 

contract in. any instruction. This we think is true al

though there was controversy as to whether in one or 

two insta.nces the company, owing to its having sent ma-
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chines to the wrong places, or having lost a sale, owing 
to the failure of a machine to work, was not under obli
gations to pay or refund to Davis freight paid in such 
instances. The plaintiff was entitled to have the con
tract construed in the respect mentioned, and the court 
should have given this instruction, or one similar to it,.  
its attention having been called to that question. The 
mere fact that there was a controversy as to debits and 
credits on sales, and in relation to freight paid, did not 
render such instruction inapplicable to the issues, and it 
would certainly have been of assistance to the jury in 
reaching a just conclusion on that question.  

The court deems it unnecessary to pass upon all the 
questions of law raised in the brief of plaintiff. One 
relative to admission of certain evidence may be noticed.  
G. T. Davis claimed that he was entitled to a considerable 
credit on the account between him and plaintiff by vir
tue of his having, as he claims, kept and boarded a team 
for plaintiff. After having testified to the fact that hav
ing kept and boarded the same, and the length of time, he 
was asked, "What has it been worth by the month?" 
To this objection was made, as incompetent, immaterial, 
irrelevant and that no foundation had been laid, which 
objection being overruled, exception was taken. Wit
ness then, without having expiressly shown that he knew 
the value of such keep, testified that it was worth a cer
tain amount. It is claimed that the admission of this 
evidence was erroneous. The witness had testified that 
he had rendered these services, and for that reason his 
evidence was competent without his having first disclosed 
other qualifications to testify on that subject. The owner 
of land may testify to its value; and he who has rendered 
services is also competent to testify as to the value of 
such service, without other qualifications being shown.  
Chicago, B. & Q. R. Co. v. Shafer, 49 Nebr., 25; Robertson 
v. Knapp, 35 N. Y., 91; Edwards v. Fargo & .S. R. Co., 33 
N. W. Rep. [Dak.], 100, 105; Twtcker v. Massachusetts C.  
R. Go., 118 Mass., 546; Mercer v. Vose, 67 N. Y., 56.
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For the reason stated the judgment of the lower court 
must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

T. J. SHEIBLEY v. DIxoN COUNTY.  

FILED MAxC 6, 1901. No. 11,099.  

1. County Board: CounT. County boards are not courts in a con
stitutional sense.  

2. Court of Original Jurisdiction: APPELLATE COURT: SAME ISSUE: 
RULE: COUNTY BOARD: DISTRICT COURT. The rule requiring 
issues in the appellate court to be the same as in the court 
of original jurisdiction, does not apply to appeals as to the dis
trict court from the decision of the county board in the allow
ance and rejection of claims.  

3. Liquidated Demand: PART PAYMENT: AccoD AND SATISFACTION.  

The payment of a lesser sum than is due on a liquidated and 
undisputed demand, does not constitute an accord and satis
faction.  

4. County Clerk: SALARY: FEES IN ExcEss: ADJUSTMENT WITH 

COUNTY: BAR To ACTION. Where through mistake a county 
clerk is allowed to retain fees in excess of his salary, the ad
justment of the account between him and the county is not 
a bar to an action by it to recover the excess.  

5. Counter-Claim: DEFINITION. A counter-claim within the meaning 
of section 101 of the Code of Civil Procedure must be one aris
ing out of the contract or transaction set forth in the petition, 
or be connected with the subject of the action.  

6. Phrase: CONSTRUCTIoN. The phrase "connected with the subject 
of the action" should be construed liberally, to prevent a multi
plicity of actions.  

7. -- : SUIT nt CLERK AGAINST COUNTY. Where a county clerk 
seeks to recover from the county compensation for making 
and correcting the assessor's books, the county may, by way 
of counter-claim, set up fees collected by plaintiff, by virtue 
of his office, which he -failed to report and account for.  

S. Error: ADMISSION OF EVIDENCE. Error can not be predicated upon 
the admission of evidence in a cause tried without the inter
vention of the jury.
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9. - : SPECIAL FINDINGS. Error can not be predicated on the 
failure of the court to make special findings of fact where 
none were asked.  

10. County Clerk: FEES. A county clerk must account for all fees 
earned by him whether collected or not.  

ERROR from the district court for Dixon county.  
Tried below before EVANS, J. Affirmed.  

Alfred E. Barnes and William E. Gantt, for plaintiff in 
error: 

Do the pleadings of the defendant, when taken into 
consideration with those of the plaintiff in the lower 
court, state a cause of action? The pleadings must be 
construed together: To admit evidence there must be a 
statement of ultimate facts conforming to the evidence.  
Hale v. Walker, 31. Ia., 344; Ockendon v. Barnes, 43 Ia., 615; 
Williams v. First Presbyterian Society, 1 Ohio St., 478; 
Clark v. Dayton, 6 Nebr., 192.  

The presumption is that the matter of abstracts was 
included in the settlement, and can not again be brought 
up. Smith v. Yager, 85 Ia., 706.  

McCarthy & Pearson, contra: 

It was the duty of the plaintiff in error to report to 
the board all fees of his office, including fees for making 
abstracts and taking acknowledgments. State v. Kelly, 30 
Nebr.,574. If, through fraud or mistake, the plaintiff was 
allowed to retain fees which he should not have retained, 
such adjustment is no defense or bar to an action by the 
court to recover such fees. Hazelet v.Holt County,51 Nebr., 
716. The rule in the Ragoss Case, 36 Nebr., 375, was that 
"where the county board has before it a matter which it 
may reject or allow, and its action thereon will be final 
unless appealed from, its order in the premises can not 
be attacked collaterally." This rule does not apply in 
the case at bar.

John M. Hen ch, also for defendant.
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NO4VAL, C. J.  

This is a proceeding to review a judgment of the dis
trict court for Dixon county. The plaintiff below, T. J.  
Sheibley, had from 1890 to 1896 been county clerk of 
that county. He filed before the county board a claim 
for making and correcting the assessors' books for the 
years 1890, 1891, 1892 and 1893, asserting there was due 
him for such services, in addition to the salary allowed 
him by statute, the sum of $400. This claim was by the 
board rejected, and he appealed to the district court. In 
answer to his petition the defendant county, among other 
things, filed a counter-claim, alleging that plaintiff, while 
county clerk aforesaid, made and certified a large number 
of abstracts, and also took acknowledgments to a large 
number of deeds and mortgages, and performed other 
miscellaneous services, and received therefor an amount 
of money aggregating $1,601.50, for all of which he failed 
to account to the county, although he had retained from 
other sources sums sufficient to pay his salary and also 
those of such deputies and employees as he was entitled 
to, and that there was, therefore, due from him to the 
county the sum aforesaid, $1,601.50, for which it prayed 
judgment. To this counter-claim plaintiff answered, de
nying the same, and alleging further that before this 
action was brought, and after the matters and things 
alleged in said counter-claim had occurred, plaintiff paid 
to the county the sum of $355.10, which was received in 
full satisfaction and discharge of the demand alleged in 
said counter-claim; also that during all his terms of of
fice the fees thereof in excess of the amount allowed by 
law for salary and for deputy and extra clerk hire 
amounted to $1,715.44, which sum he paid to the county 
treasurer as required by law, taking his receipt therefor, 
and made a full settlement with the board, and in con
sideration of such payment said board released and dis
charged plaintiff from the claim set out in said counter
claim; that said county employed an expert and ap-
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pointed a committee and went through all the books 
and records of his office and made a full and complete 
report of all fees received, which committee and expert 
made their report and included in it all the fees received, 
or that should have been received by him as such clerk, 
including abstracts and acknowledgments; and, after 
hearing said report, the board found there was due the 
county a balance of $355.10, which plaintiff paid and 
was fully released and discharged; and denied that he 
had failed to account for any abstracts made or acknowl
edgments taken by him. To this the county replied, 
among other things, admitting that a committee was 
appointed to investigate the records of plaintiff's office 
and that they made a report, but denying all other al
legations made by plaintiff relative thereto; and alleged 
that said committee did not report the amount of fees 
earned by plaintiff in making and certifying abstracts, 
or the taking of acknowledgments, but reported that he 
kept no account of the money received therefor, and that 
it had no way of determining the amount of such receipts, 
but that plaintiff had represented to it that he had prob
ably made fifty abstracts which would amount to about 
$125, but defendant alleged that said representation was 
false and untrue, as plaintiff then well knew; that plain
tiff presented no account or claim for the fees received 
from the sources mentioned in the counter-claim, nor 
were such fees allowed him by the county board, but 
that said board was never fully informed of the amount 
of such fees and that such amount was fraudulently con
cealed from the board by him; and any settlement with 
him was purely ministerial in character and only such 
as is required by law to be made annually,-and was made 
upon his false and fraudulent reports of fees earned.  
Afterwards, plaintiff dismissed his appeal, and the court, 
refusing to dismiss the counter-claim, proceeded to try 
the case without a jury, and rendered judgment against 
plaintiff in the sum of $411.76 on the counter-claim, from 
which judgment plaintiff prosecutes error.
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One of the contentions here is that the county could 
not present a counter-claim in the case, for the reason 
it did not do so on the hearing before the county board 
on the consideration of plaintiff's demand for compensa
tion for correcting the assessors' books. Whether the 
matters set out in the counter-claim were considered or 
not before the board the record is silent. For the pur
poses of this case we will assume that no consideration 
was given to the facts set out in the counter-claim until 
the matter reached the district court. It is asserted the 
county is barred from setting these matters out as a 
counter-claim; in other words, that the same rule should 
obtain as to claims pending before the county board as 
applies to matters in litigation in a lower court, from 
which an appeal is taken to a higher. In the latter the 
rule doubtless is that the issue must be the same in both 
courts. This rule does not apply to claims filed before 
county boards. While the proceedings had before such 
boards on claims of that character are doubtless judicial 
in their nature, that fact does not constitute such board 
a court, within the meaning of the constitution, as will 
fully appear from a perusal of the case of Sienberg v. State, 
48 Nebr., 299.  

It is claimed that defendant is barred from setting up 
the items relative to the abstracts made and certified and 
acknowledgments taken by plaintiff, as a counter-claim 
by reason of the alleged settlement had with the board, 
wherein, after the report of the expert was had and after 
plaintiff had been examined, the board accepted the sum 
of $355, in full payment of all demands against plaintiff.  
We do not think so. Settlement was had under section 
43, chapter 18, article 1, Compiled Statutes, and in mak
ing the adjustment the board performed ministerial func
tions only. Heald v. Polk County, 46 Nebr., 28; Hazelet v.  
Holt County, 51 Nebr., 716. There is no allegation in the 
answer to the counter-claim that the sum so received by 
the county board was accepted by it in compromise of 
a disputed claim. It is merely alleged that the board
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"found" that sum due the county and that plaintiff paid 
it into the treasury. Now, if for any reason a mistake 
had been made by the board in the amount actually due 
the county, there is nothing in the way, so ,far as this 
answer is concerned, of the county recovering from plain
tiff on such counter-claim the remainder that might be 
due the county after such payment of $355. So there is 
nothing in the answer that could amount to a plea of ac
cord and satisfaction. Beckman v. Birchard, 48 Nebr., 
805.  

It is, however, contended that as this settlement was 
not appealed from by the county, it amounted to an ad
judication of the matter and can not be questioned in 
a collateral proceeding. This action on the part of the 
board was not in any sense an adjudication, and if 
through mistake the county clerk was allowed to retain 
fees which properly belonged to the county, such adjust
ient is no bar to an action by it to recover such fees.  

Hazelet v. Holt County, supra; Bush v. Johnson County, 48 
Nebr., 1. The action of the county board having been 
had under the section mentioned, it is not of a judicial 
nature, but ministerial only. The case of Ragoss v. Gum
ing County, 36 Nebr., 375, relied upon by counsel for 
plaintiff, is not in point, because, in the case at bar, under 
the pleadings and the evidence it is clear that a mistake 
occurred, the items in controversy having been omitted 
from the statement furnished the board by plaintiff on 
settlement, and it can not be said that by so doing he 
had "faithfully performed the duties of his office and 
made a full settlement" with the county board. Bush v.  
Johnson County, supra. It was unnecessary for the county 
to plead that at said settlement plaintiff fraudulently 
represented the fees collected by him to have been less 
than the amount he actually received. The allegations 
fall far short of tendering an issue of fraud. This issue 
was not necessary, there being sufficient allegations to 
admit evidence that a mistake had been made in said set
tlement, and that the amount paid by plaintiff was less
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than was due defendant, which allegation was sufficient 
on which to base an action to recover the remainder 
that had not been accounted for. Hazelet v. Holt County 
and Bush v. Johnuson County, supra.  

It is further contended that the matters of counter
claim are not such as are contemplated by section 101, 
Code of Civil Procedure. An examination of the issues 
will show that plaintiff claims there was due him, by 
virtue of certain services performed by him as an officer, 
a specified sum of money. The "transaction.set forth in 
the petition" was necessarily the mere act of having cor
rected and prepared these assessors' books; but in a 
wider sense, the claim arose by virtue of his official rela
tion to the county. Now the counter-claim set out by the 
county arose by virtue of the same relations between 
plaintiff and defendant, and we are therefore of the opin
ion that it was connected with the subject of the action 
within the meaning of said section of the Code, even if 
not connected with the transaction declared on by the 
plaintiff. 22 Am. & Eng. Ency. Law, 397. The phrase 
"connected with the subject of the action". should be lib
erally construed to prevent a multiplicity of actions.  
Some forty assignments are predicated on rulings on the 
admission of evidence on behalf of defendant. Counsel 
concedes that we are committed to the rule that where 
a case is tried without the intervention of a jury, this 
court in a proceeding of this nature will not consider 
such alleged errors if on examination of the record suffi
cient competent evidence is disclosed to support the judg
ment, but contend that the rule, while good in theory, 
is abominable in practice. We think it a most salutary 
rule and it is adhered to. Dewoey v. Allgire, 37 Nebr., 6; 
Lilts v. Lihs, 44 Nebr., 143; Monroe v. Reid, 46 Nebr., 316.  
In this case, an inspection of the record discloses ample 
competent evidence on which to base the judgment ren
dered, and it will, therefore, not be disturbed by reason 
of the admission of incompetent evidence, if any such 
was received-a question not necessary to decide.
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Two errors, assigned as numbers 42 and 43 in the peti
tion in error, are urged, predicated on the court refusing 
to admit certain evidence relative to the settlement be
tween the plaintiff and the county of the matters con
stituting defendant's claim. This evidence was doubt
less offered to support the allegation of his answer to the 
counter-claim, to the effect that, after the committee 
mentioned in said answer had made its report, which 
purported to be a full and complete report of all fees re
ceived, inclusive of sums received for abstracts -and ac
knowledgments, said board found a certain sum due the 
county, which plaintiff paid in full satisfaction of such 
claim, and was thereupon released and discharged. We 
are of opinion .that this allegation falls far short of a 
plea of accord and satisfaction. It is not shown that the 
sum paid was in compromise of a disputed demand. On 
the contrary, it is insisted that it was a payment of all 
that was actually due the county. The tender was merely 
an offer to prove that the sum received by the county at 
the time of the settlement -alleged in the answer was ac
cepted and understood to be in full for all excesses, fees 
and liabilities for abstracts and other fees of every kind 
and nature due from him to the county. Even if this 
were true and it afterwards developed that the amount 
received was not in fact equal to the amount which he had 
received and not accounted for, such settlement would 
not, under the pleadings, bar the county from proceeding 
to collect the remainder from him. Hence, if there was 
error in excluding this evidence, it wa.s without prejudice 
to him. But, as a matter of fact, he had, prior to this 
offer, introduced in evidence the records of the county 
covering this settlement, which record was kept by him
self, and it is to be presumed that he included therein 
all matters relating to such settlement. But whether he 
did or did not, the evidence offered in nowise tended to 
establish an accord and satisfaction, or a bar to the 
counter-claim of the defendant, and it was, therefore, not 
error to refuse to admit it.
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Plaintiff also urges that there is no evidence to sus
tain the judgment, the amount thereof being larger than 
is justified by the proofs. But an examination of the 
record convinces us that a judgment for a larger sum 
could have been sustained, and no error would have been 
committed in that respect. The counter-claim of defend
ant was set out in six separate, so called, counter-claims, 
one for each yearly settlement of plaintiff, but the finding 
of the court in favor of the defendant was merely for a 
lump sum, instead of a finding of the amount due by vir
tue of each separate cause of counter-claim or action, and 
this is alleged as error. It was not necessary to set out 
each year's transaction as a separate cause of action, there 
being in fact but one cause of action, made up of as 
many items as were represented by the abstracts made 
and certified, and acknowledgments taken, and it was not 
error on the part of the court 'to treat all of the so-cailed 
counter-claims as in fact but one cause of action, par
ticularly when the court was not asked to find on each 
so called counter-claim.  

Another matter urged is that, although acknowledg
ments were taken by plaintiff, he did not in fact charge 
any fee for taking the same, and, therefore, should not 
be called upon to account for the same, never having 
received any money to account for. This is hardly a 
tenable position. The law cast upon him the duty of 
collecting this fee, and if he did not do so, the fault was 
with him, and he should be compelled to account for the 
same. State v. Hazelet, 41 Nebr., 257.  

A careful examination of the record discloses no error 
on the trial, and the judgment of the lower court is there
fore 

AFFIRMED.

31
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FRANK L. DINSMORE V. STATE OF NEBRASKA.  

FILED MARCH 6, 1901. No. 11,470.  

1. Criminal Prosecution: INFORMATION: CoNSTITUTIoN: STATUTE.  
Chapter 54 of the Criminal Code, which authorizes the prosecu
tion of criminal offenses by information, does not violate the 
rule of uniformity prescribed by section 19, article 6, of the 
constitution.  

2. Statute: GENERAL OPERATION: INDIcTMENT: INFORMATION. Said 

chapter 54 of the Criminal Code authorizes the filing of an 
information or indictment in each and every county in the state, 
and appplies to every county and. to every district court, and 
hence is general in its operation, and not special.  

3. - : - : - : - : CONSTITUTION. Said chapter 54 of 
the Criminal Code is not obnoxious to section 19, article 6, of 
the constitution merely because it permits the prosecution of 
one person by information and another by indictment in the 
same court.  

4. Discretion of Court: UNIFORMITY OF STATUTE. The mere fact that 
a district court may elect whether a grand jury shall or shall 
not be called in any term of court does not make said chapter 
54 lacking in uniformity.  

5. Proceedings and Practice: UNIFORMITY. The proceedings and prac
tice of the several district courts of the state are uniform, even 
though the prosecution in one case may be by information in 
one county, and in another case in another county by indict
ment, since, wherever the proceedings are by indictment, if it 
obtain in every county, the proceedings relating to indictments 
are uniform, and the same is likewise true if by information.  

*. Constitution: INTENT OF FRAMERS. It was never contemplated by* 
the framers of section 10, article 1, of the constitution, or by 
the people in adopting it, that the legislature must abolish 
the grand jury system entirely and permit criminal prose
cutions by information only, but rather that the legislature 
might authorize prosecutions by either indictment or informa
tion, making the proceedings uniform in each method.  

7. Criminal Code: CoNsTITUTIoN: JUDIcIAL DISCRETION: LEGISLATIVE 

POWER. Section 584 of the Criminal Code, which leaves to the 
discretion of any district court the determination of whether a 
grand jury shall be drawn, is not conferring upon the judicial 
branch of the state government legislative powers inhibited by 
section 1, article 2, of the constitution.
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8 Constitution: SPECIAL LEGISLATION. Section 584 of the Criminal 
Code is not special legislation within the purview of section 
15, article 3, of the constitution.  

0. Power of Legislature: ABOLITION OF AN OFFICE. The legislature 
has the power to abolish any office by it created.  

10. District Attorney: Nor A CONSTITUTIONAL OFFICE. The office of 
district attorney was not created by the constitution, but by 
general law before the adoption of that instrument.  

11. - : OFFICE ABOLISHED. The office of district attorney has 
been abolished.  

12. Ocunty Attorney: CREATION: LEGISLATURE:. CONSTITUTIONAL POWER.  
The legislature had the constitutional power to create the office 
of county attorney.  

13. Duty of County Attorney: It is the duty of a county attorney 
to file informations for crimes and to prosecute all criminal 
cases in his county.  

14. Preliminary Examination: WAIVER. The objection that the de
fendant in a criminal case has not had a preliminary examina
tion is waived unless raised before he enters a plea of not 
guilty.  

15. Continuance: JUDICIAL DiScRETION. The granting or refusing of 
a continuance of a criminal cause, rests in the sound discretion 
of the court, and a ruling in that regard will not be disturbed 
on review, in the absence of a showing of an abuse of discretion.  

16. Panel of Petit Jurors: SuNoNING: STATUTE. When, at any 
term of the district court, for any cause there is no panel of 
petit jurors, the court may, under section 664 of the Code of 
Civil Procedure, direct the sheriff to summon jurors.  

17. : CONSTITUTION. Said section 664 of the 
Code of Civil Procedure is not inimical to section 19, article 6, 
of the constitution, as it does not violate the rule of uniformity 
therein prescribed.  

18. Impaneling: EVIDENCE: BILL OF EXCEPTIONS. The evidence rela
tive to the impaneling. of a jury must be incorporated in the 
bill of exceptions and embraced in the certificate allowing and 
settling the bill, to entitle one to review the rulings of the 
court in denying a challenge for cause.  

19. Record: VERITY: CONTRADICTION. Error can not be successfully 
predicated upon a ruling where the record is contradictory as 
to what the ruling was.  

20. Challenge: JUDICIAL DISCRETION. The ruling of a trial court in 
deciding a challenge for cause will not be disturbed, unless an 
abuse of discretion is shown.
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21. Venireman: OPINION. An opinion formed by a venireman in a 
criminal cause does not affect his competency, or afford cause for 
challenge, unless it is unqualified as to the guilt or innocence 
of the accused of the crime charged.  

22. - : - : NEWSPAPER REPORT. An opinion formed solely on 

rumor and newspaper reports will not disqualify a juror, where 
it is shown that the opinion is merely hypothetical, and such as 
will not prevent his returning a fair and impartial verdict upon 
the evidence adduced on the trial, under the instructions of the 
court.  

23. - : CAPITAL PUNISHMENT: CONSCIENTIOUs SCRUPLES. The enter

taining of conscientious scruples against capital punishment is 
a ground for challenge for cause in a prosecution for murder 

in the first degree, and it is competent to interrogate a venire
man upon that subject.  

24. Murder: SUICIDE: EXPERT TESTIMONY. In a prosecution for mur

der, where the death of the victim was occasioned by a gunshot 
wound, the theory of the defense being suicide of deceased, it 
is competent for a physician, who has examined the body and 
the surroundings at the place where it was found, to testify 
as to the position in which the body must have lain for the 
blood to take the course from the wound it did.  

25. Leading Question: JUDICIAL DISCRETION. The propounding of 

leading questions is within the discretion of the trial court.  

26. Admission of Testimony. Rulings on the admission of testimony 
examined and approved.  

27. Instructions. One can not successfully assail an instruction where 

one tendered by him has been given which is subject to the same 
criticism.  

28. - . Before a party can complain of an instruction because 
not sufficiently specific, he must request an instruction covering 
the point.  

- In a criminal prosecution the trial court may, in its dis
cretion, give a cautionary instruction.  

30. Argument: CRITICISM OF DEFENDANT. Counsel for the state in 
argument- to the jury may criticise the conduct of the defend
ant as disclosed by the evidence, though such defendant was not 
a witness in his own behalf.  

31. Instruction: DESIGNATING DEFENDANT. It is not erroneous to 
designate the defendant in such a case in an instruction as the 
"prisoner." 

32. Province of Jury: MERCY. Questions of mercy are not for the
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jury, but for the executive, in the exercise of the pardoning 
power, and it is not erroneous to so instruct the jury in a prose
cution for murder.  

ERROR from the district court for Dawson county.  
Tried below before SULLIVAN, J. Affired.  

Norris Brown, Thomas F. Hamer, Edward A. Cook and 
Francis G. Hamer, for plaintiff in error: 

The defendant below should have been prosecuted by 
indictment instead of by information.  

The proceeding in this case was contrary to the general 
and uniform rule enjoined by the state constitution, sec
tion 19, article 6. Under the constitution, and in the 
nature of things, the power to determine whether prose
cutions shall be by indictment or by information is legis
lative. A judicial functionary can not exercise legisla
tive functions, nor can the legislature delegate such a 
power to it. The legislature and a judge may not do 
what the legislature is forbidden to do. The act in ques
tion is not uniform in its operation, and it is an attempt 
on the part of the legislature to delegate its power. Leg
islative functions may not be delegated to a court. Peo
ple v. Bennett, 29 Mich., 451; People v. Carpenter, 24 N. Y., 
S; People v. Town of Nevada, 6 Cal., 143; People v. Cooper, 
83 111., 585.  

A statute that can not be reduced to a general rule, 
to operate in all parts of the state alike, is not a general 
law. King v. State, 3 L. R. A. [Tenn.], 211.  

The proceeding by information was in violation of arti
cles 5 and 14 of the amendments to the United States 
constitution, as its successful termination would deprive 
the plaintiff in error of his life or liberty without due 
process of law.  

No preliminary examination was had, the same being 
waived. A prisoner can consent to nothing during a 
trial; and he can not consent to waive what the law re
quires. Queen v. Bertrand, 1 L. R. P. C., 520; notes to 
King v. State, supra,
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The cautionary instruction against mercy was errone
ous. If the plea, for the defendant for the lighter pun
ishment made the court fearful of the result, it was, 
nevertheless, no part of his duty to enter the debate on 
behalf of the state. Morris v. Lachman, 68 Cal., 109; 
Hayes v.*State, 58 Ga., 35; Thorp v. Goewey, 85 Ill., 611; 
Thompson, Trials, 2301.  

Constqntine J. Snyth, Attorney General, Willis D. Old
ham, Deputy, and Hector M. Sinclair, contra.  

NORVAL, C. J.  

In the district court for Dawson county, to which 
county the case had been taken on change of venue from 
Buffalo county, Frank L. Dinsmore was convicted of 
murder in the first degree and sentenced to be hanged, 
from which conviction he comes to this court on error.  
From the evidence of record it appears that for a year or 
more prior to the homicide defendant had been boarding 
at the home of one Fred Lane, in the little town of Odessa, 
in Buffalo county, during which time improper relations 
commenced between defendant and Mary Laue, wife of 
said Fred Laue, which relations continued, with more 
or less regularity, down to the time of the tragedy. After 
such relations commenced, Dinsmore married and 
brought his wife to board at Lane's. While they were 
boarding there he proposed to Mrs. Laue that he kill his 
wife and Laue, and so arrange their bodies as to make it 
appear that Laue had murdered Mrs. Dinsmore and had 
then committed suicide. Mrs. Laue, the principal wit
ness for the state, claims she would not assent to this, 
but that she did, through fear of Dinsmore, remain silent 
while Dinsmore accomplished his fell purpose. The de
tails of the act, that of "a fiend in the ordinary display 
and development of his character," are not necessary to 
an understanding of the errors alleged to have been com
mitted by the trial court. On an information charging 
him with the murder of Lane, Dinsmore was convicted.
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The errors argued will be noticed in the order of their 
presentation in the brief of defendant.  

The provisions of the Criminal Code which permit 

prosecutions by either indictment or information are at
tacked by counsel for defendant as being in violation, 
among others, of section 19 of article 6 of the constitu
tion, which is as follows: "All laws relating to courts 
shall be general, and of uniform operation, and the or
ganization, jurisdiction, powers, proceedings, and prac
tice of all courts of the same class- or grade, so far as 
regulated by law and the force and effect of the pro
veedings, judgments, and decrees of such courts, sever
ally, shall be uniform." It is urged that the statutes 
which authorize the prosecution of criminals by either 
information or by indictment, depending on the discre
ion conferred upon courts by section 584 of the Criminal 

Code relating to the calling of a grand jury, violate the 
rule of uniformity and generality prescribed in said sec
tion of the constitution. It is insisted that chapter 54 
of the Criminal Code, which permits the filing of infor
mations, is not general, because it admits of the filing 
of an information in one county and of an indictment 
in another county, while it should admit of the filing 
of one or the other in all counties, but not of both. The 
objection is not well grounded. The law permits the fil
ing of either indictments or informations in any county 
in the state, and whether a prosecution shall be by in
dictment or by information depends upon whether a 

grand jury is- or is not in session. The same law applies 
to every county in the state, and for that reason is gen
eral, and in no respect special. It is urged that it is not 
of uniform operation for this reason, and for the addi
tional one that in the same court it permits an informa
tion to be filed in one case against a defendant and an 

indictment to be filed in another case, and all according 
to the whim or inclination of the judge. We think noth

ing depends upon the whim or inclination of the judge, 
but that it is left to the sound discretion of the court-
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a very different thing. But does the mere fact that in 
the same court a man may be prosecuted by either in
formation or indictment detract from the uniformity of 
the law? Does it not apply to every county in the state? 
Is there a district court in the state, which is confined by 
law to the prosecution of crimes solely by information? 
Is there any that must prosecute by indictment only? 
If there be, then is the act lacking in uniformity. Is there 
any district court in the state where, if prosecution be by 
information, the procedure must be different from that in 
other counties where prosecution is by information, or 
where, if prosecution be by indictment, the procedure 
is different there from that in other counties where prose
cutions are by indictment? Then is the law lacking in 
uniformity. But the mere fact that the court may elect 
whether a person shall be prosecuted by indictment or 
by information, as may seem best, renders the law not 
at all lacking in uniformity. It is urged that the law 
prevents the practice and proceedings from being uni
form, because the prosecution may in one case be by 
information and in another by indictment, and the prac
tice. may be to indict in one court and to proceed by in
formation in another. Neither does this abate one jot 
or tittle from the rule of uniformity formulated in the 
constitution. Wherever the proceeding is by indictment, 
if it obtain in every county in the state, the proceedings 
and practice relating to indictment are uniform, and the 
same is true if by information. There is no lack of uni
formity in either case. It was not meant by this con
stitutional provision that there should be but one method 
whereby a legal right should be enforced or a crime 
punished. It was intended, whenever a mode of proced
ure was adopted, that mode should be uniform through
out the state in all courts of the same grade. This propo
sition is very different to that contended for by counsel.  
If his contention were sound, it would compel the legis
lature to adopt but one mode of procedure in all cases.  
For instance, in case of conversion of personal property,
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a party wronged could not elect to sue either in con
version or in replevin. The legislature could permit him 
to have but one cause of action. Such was not the in
tention, but rather that whatever remedy or mode of 
procedure was adopted, the same should be uniform in 
all courts of the same grade.  

It is contended that under section 10, article 1, of the 
constitution, by virtue of 'which the legislature is given 
the power to abolish, change, limit, amend or otherwise 
regulate the grand jury system, the legislature has power 
to abolish the grand jury system entirely, or to amend 
or regulate it, but that it was obliged to make the prac
tice and proceedings uniform; in other words, to abolish 
it entirely, and have prosecutions by information solely, 
or to retain it and permit prosecution by indictment only.  
We do not so understand the fundamental law. If the 
legislature chooses to permit the prosecution of those 
charged with crime by either indictment or information, 
it must make the proceedings and practice uniform in 
each case, but is not confined to a choice between the 
two methods of prosecution. The two are very different 
propositions.  

It is further urged that the legislature, by leaving it 
discretionary with the. judges of the various, district 
courts to call a grand jury or not, and thereby determine 
whether criminal charges shall be preferred by indict
inent or by information, has violated section 1, article 
2, of the constitution, which defines the powers of the 
co-ordinate branches of the government, and inhibits 
those persons occupying one department from exercising 
any power properly belonging to either of the others, 
except as shall be in said instrument directed or permit
ted, in other words, that the legislature has conferred 
upon the district courts legislative powers, in violation 
of said section. It is urged that it is the fiinction of the 
legislature solely to determine the organization, practice 
and proceedings of the courts, and that it can not dele
gate that function to a judge or court. The proposition
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is doubtless true, but we fail to see the connection be
tween these functions and this act of the legislature 
which merely leaves to the discretion of the court 
whether a grand jury shall or shall not be called. -If one 
be called, prosecutions during that term shall be by in
dictment; if it be not, then by information. Has the 
legislature conferred upon courts any power to prescribe 
the procedure ifi either event? It were absurd to call 
the act of the court in ordering a grand jury the exercise 
-of a legislative function. It seems eminently judicial.  

Then, it is contended that the law is special legislation, 
in contravention of section 15, article 3, of the constitu
tion, for the reason, for instance, that the legislature 
can not provide that prosecutions shall be by indictment 
in Douglas county and by information in Lancaster 
county. A sufficient answer to the argument would be 
that the act in question does not so provide. But it is 
urged that such may be true in fact, if the courts in 
Douglas county call grand juries,while those in Lancaster 
county fail to call them. True, but the courts of one 
county are not required to proceed in one way only, and 
those in the other in the other way. The courts in both 
counties may proceed in both ways, or in either, as may 
seem to them best suited to the exigency to be met.  
There is no feature of special legislation about an act of 
that kind. So it is argued that under the constitution, 
and in the nature of things, the power to determine 
whether proceedings shall be by information or by indict
ment is legislative. We do not assent to the proposition 
as made, or as intended to be applied. The power to 
prescribe that prosecutions shall be by either informa
tion or by indictment, or by both, is legislative; but it 
is not a legislative act to elect which of two permitted 
methods shall be adopted in any particular case. That 
is judicial, and may be executive or administrative. Sec
tion 468 of the Code of Criminal Procedure permits the 
court, under certain circumstances, to either accept or 
reject a juror who discloses that he has formed an opin-

I
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ion relating to the guilt or innocence of an accused per

son. Is the act of the court in exercising this discretion 

a legislative one? It is quite as much so as its act in 

determining to call or not call a grand jury. Such are 

all judicial acts, the doing or not doing of which is within 

the sound legal discretion of the court. In so doing, it 

is not "passing new rules for the regulation of new con

troversies"; it is merely applying one of two methods 

of procedure prescribed by the lawmaking body, either 

of which it is at liberty to choose. Again, the statute 

gives parties to litigation the right to a trial by a jury in 

law cases. It also permits them to waive a jury and try 

the cause to the court. In such instance, of trial to the 

court, do the parties perform legislative functions, and 

by electing, suspend the general law respecting trials by 

jury? Do they, in such instances, cause the general law 

to lack in uniformity? So parties have the right, by 

general law, to have their causes tried before the regu

larly constituted courts. It also permits the court (sec

tion 299, Code of Civil Procedure) to direct a trial by a 

referee. In such instance, does the court perform legis

lative functions, and suspend the operation of a general 

law? So it may direct a verdict, in certain instances.  

instead of submitting the facts to a jury, and may in 

many instances, readily recalled by the curious, exercise 

its discretion in electing to pursue one of two methods 

of procedure prescribed by the legislature, without in 

anywise usurping legislative prerogatives. To sustain 

his argument, counsel cites the court to King v. State 

of Tennessee, 3 L. R. A., 210; but this case is not in point.  

In that state, by general law, juries in criminal cases are 

required to be kept in charge of an officer duing the trial, 

and are not permitted to separate. The legislature, with

out in anywise referring to this general law, attempted 

to confer upon courts the right, in their discretion, to 

suspend this general law, in certain instances, and the 

court very properly held that the attempt to confer upon 

the courts the power to suspend or to enforce the general
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law, as they were so minded, was attempting to confer 
upon them legislative powers. The following language 
of the court very clearly distinguishes that case from the 
point under consideration in this. The court says: "If 
this had been a general law, authorizing the court to dis
perse juries in the character of cases mentioned, except 
upon cause shown for the rule, or even without quali
fication, the question would have been different." It 
would seem clear that no legislative function is performed 
by the court in ordering or failing to order the calling of 
a grand jury.  

It is claimed there is no warrant in the constitution 
for electing county attorneys, but that the constitution 
contemplates the election of district attorneys only, and 
that the case having been prosecuted by a county attor
ney, the conviction is void. There is now no such office 
in this state as that of district attorney. That was not 
an office called into existence by the constitution, but 
existed at the time that instrument was framed and 
adopted. General Statutes, ch. 5. The existence of the 
office of district attorney was recognized by the funda
mental law, and the incumbents were, by section 6, ar
ticle 16, of the constitution, continued in office until the 
expiration of their respective terms. This section reads: 
"The district attorneys now in office shall continue during 
their unexpired terms to hold and exercise the duties of 
their respective offices in the judicial districts herein cre
ated, in which they severally reside. In each of the re
maining districts one such officer shall be elected at the 
first general election, and hold, his office until the ex
piration of the terms of those now in office." The con
stitution created several new judicial districts, and the 
section quoted merely provided for the continuance in 
oflice of the incumbents and for the election of district at
torneys for the districts so created, and expressly pro
vided that the persons so elected should hold the office 
until the expiration of the terms of those then holding 
such office, but no longer. There is no provision of the
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constitution that we are aware of which creates the office 
of district attorney, and the office having been estab
lished by the legislature, it had the undoubted power 
to abolish it, which it has done. Session Laws, 1885, ch.  
40. The office of district attorney having been abolished, 
there was no district attorney to prosecute this defend
ant. It is true the office of county attorney was not cre
ated by the constitution, but by legislative enactment.  
Compiled Statutes, ch. 7, sec. 15. The power of the legis
lature to create such an office can not be doubted, in the 
light of section 4, article 10, of the constitution, which 
declares that "the legislature shall provide by law for 
the election of such county and township officers as may 
be necessary." The number and character of county offi
ces that may be created rests in the discretion of the law
making body. The office of county attorney having been 
created by law, it was the duty of the incumbent thereof 
to prosecute the defendant. This is manifest from a mere 
reading of section 16, chapter 7, Compiled Statutes, 
which is in the following language: "It shall be the duty 
of the county attorney to appear in the several courts of 
their respective counties and prosecute and defend, on 
behalf of the state aid county, all suits, applications or 
motions, civil or criminal, arising under the laws of the 
state, in which the state or the coiunty is a party or inter
ested." We repeat, obviously it was the duty of the 
county attorney to file the information against the ac
cused, and to prosecute him for the offense therein 
charged. Criminal Code, ch. 54.  

It is next urged that a preliminary examination should 
have been accorded the accused. There is no merit in 
this, since the record fails to disclose that he was not 
given a preliminary-examination before the filing of the 
information. It is also said that the defendant could not 
waive a preliminary hearing. The record fails to. show 
any such waiver. Moreover, the objection was not made 
in the district court, at least before the plea of not guilty 
was entered, hence it can not now be urged. Criminal
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Code, sees. 440, 444. Davis v. State, 31 Nebr., 247; In re 
Betts, 36 Nebr., 282; Hill v. State, 42 Nebr., 503.  

Without pointing out to the court any particular rea
son therefor, it is insisted that a motion for continuance 
filed in Buffalo county and another in Dawson county 
should have been granted. We have examined the mo
tions and evidence in support thereof, and can find no' 
error in the proceedings. The granting or refusing of 
continuances rests in the discretion of the trial court, 
and its ruling in that regard will stand, unless an abuse 
of discretion is established. Welsh v. State, 60 Nebr., 101.  

The jury that tried the defendant was drawn under 
the provisions of section 664 of the Code of Civil Pro
cedure, no jury being in attendance at that term. It is 
claimed and argued at great length that defendant was 
entitled to a jury selected under the provisions of sec
tions 658 et seq. We have held contrary to that contention 
a number of times, and that the court might order the 
sheriff to summon jurors under section 664 of said Code 
when there is no panel of petit jurors. Welsh v. State, 
supra, and cases cited; Carrall v. State, 53 Nebr., 431. It 
is insisted on that point that section 664 is in contra
vention of said section 19, article 6, of the constitution; 
and again we say the rule of uniformity there promul
gated does not inhibit the legislature from providing 
more than one form or method of procedure in any case, 
provided all such forms or methods are equally applica
ble to all courts of the same class or grade. We have 
examined the arguments advanced in support of the il
legality of the manner in which the jury was drawn, and 
are of opinion that none of them is tenable. The jury 
was drawn in strict accordance with the statutes and 
within all requirements of the fundamental law.  

Several errors are assigned relative to the rulings of 
the court in impaneling the jury. These alleged errors 
we will examine in the order presented, prefacing, how
ever, with the remark that there is nothing in the cer
tificate of the trial judge settling the bill of exceptions
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which entitles defendant to be heard on this question, 
as the evidence relative to impaneling the jury is not em

braced in the terms of said certificate. However, as the 

case is of exceeding gravity, the court will examine the 

questions raised as if they were so included. It is ob

jected that one Peter Kinnan, called as a juror, and said 

to have been excused by peremptory challenge of defend

ant, should have been excused for cause on challenge by 

defendant. The record discloses that Kinnan was ex

cused by the court for cause. It also shows that he was 

peremptorily challenged by defendant. Such a record 

can not import verity, for it contradicts itself, for which 

reason the court is unable to examine further into the 

alleged error.  
Objection is made to the ruling of the court refusing to 

excuse one W. A. Love on defendant's challenge for 

cause. Part of his voir dire examination is as follows: 

Q. Now, the opinion you had when you first read this 

account you have not changed, because you have not 

since heard anything to the contrary? 
A. Nothing since, no, sir.  

Q. Now, your opinion, I suppose, will remain un

changed until you hear some evidence is the case? 

A. Certainly.  
Q. In other words, it will take some evidence to change 

your present opinion? 
A. Yes, sir.  
Q. And that opinion is concerning the guilt or inno

cence of the accused? 
A. Certainly.  
And in response to questions put by the court, after 

having been challenged by defendant, he answered, in 

part, as follows: 
Q. Do you say that at this time you have an opinion 

concerning the guilt or innocence of the defendant, a well 

defined opinion in your own mind? 
A. No, no I couldn't form a well defined opinion from 

what I read, of course I had an impression.
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Q. And you say the impression you had at that time 
you have now? 

A. Never had anything to contradict it.  
Q. Now you say that impression didn't amount to an 

opinion? 
A. No, sir.  
Q. Then you can't say that you now have an opinion 

concerning the guilt or innocence of the defendant? 
A. Couldn't say that I had.  
And -in response to questions put by the court the 

juror further testified that he believed he could sit as a 
juror in the case and render a fair and impartial verdict 
regardless of what he had read, and that he thought he 
could start into the case with his mind as free froni bias 
or prejudice against defendant as though he had not 
read these newspaper accounts. The challenge was there
upon overruled, and exception taken. Another juror tes
tified on his examination that he had read an account of 
the tragedy in the newspapers; that he did not think it 
had made a great deal of an impression on his mind, but 
would not say that he had not formed an opinion; that he 
had no fixed opinion; that he did not think it would re
quire very much evidence to change his opinion or im
pression; that it might take some. Whereupon lie was 
challenged by the defendant. In answer to interroga
tories on the part of the court he said he did not think 
his impression amounted to a fixed opinion; that he 
hardly considered it an impression; that the opinion or 
impression he had would not influence his mind during 
the trial, and that he could entirely exclude it from con
sideration in making up his verdict; whereupon the chal
lenge was overruled. Another juror testified that lie had 
read an account of the homicide in the papers, that from 
it he had not formed an opinion as to the guilt or inno
cence of the defendant; that what he read he did not 
think purported to be a detailed account of the evidence 
in the case; that the reading made no more impression 
on his mind than an occurrence of that kind would gen-
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erally make; that he thought he remembered the nature 
of the articles read, and still had the same impression 
that was formed at the time of reading them; that he 

did riot think the impression he formed was at all relative 
to the guilt or innocence of defendant, and that he had 
no impression as to his guilt or innocence; that 
the impression he got at the time of reading was 

that there was a tragedy committed; that he had some 

impression as to who committed the act, but not 
as to his guilt or innocence; that he did not think it 
would take any evidence to remove any impression 
he had relative to the guilt or innocence of. the 
accused, that he had no opinion as to that. On cross-ex
amination he stated that he at the time of reading the 
paper had formed an opinion as to who the guilty party 
was "as to the statement in the paper"; that he did not 
know as he could call it an opinion, it was merely an 
impression that he got in his mind when he read it; that, 
calling it an impression, he thought he still had that im
pression; that he did not think it would take evidence 
to remove such opinion or impression; that he presumed 
it would remain with him until modified or changed by 
such evidence as might be introduced on the trial; that 
it might take some evidence to change that impression 
as to who the guilty party was; that the defendant was 
mentioned in the article he read as the alleged perpe
trator of the deed, he thought. In response to questions 

put by the court, he stated that he could sit and impar
tially try accused regardless of any impression he might 

have, and the challenge was overruled. The action of 

the court relative to accepting these jurors is urged as 
erroneous. The evidence as a whole shows that any 

impression or opinion these jurors had was wholly hypo

thetical, which brings the case within the principles an

nounced in Basye v. State, 45 Nebr., 261, where all ob

jections urged by defendant are discussed and resolved 

against him, and the earlier opinions of this court cited 

by defendant are discussed and distinguished. The dis
32
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cretion conferred by section 468 of the Criminal Code 
was in nowise abused by the trial court relative to any 
one of these jurors, and no error prejudicial to accused 
was committed.  

Two other jurors were also asked by the state, on their 
voir dire examination, if they had any objections or con
scientious scruples against the infliction of capital pun
ishient, if the evidence warranted it. It is urged that.  
the question was improper, because it tended to exclude 
from the jury any one who might lean towards the in
fliction of a lesser penalty. This court has decided ad
versely to defendant's contention in Hill v. State, 42 Nebr., 
503, and no substantial reason is advanced for receding 
from the position there announced. The entertaining of 
conscientious scruples against the infliction of the death 
penalty is ground for challenge for cause under section 
468 of the Criminal Code; hence it follows that it is proper 
to interrogate a venireman on that subject.  

Objections are urged to rulings of the court permit
ting two physicians, who saw the body of deceased as it 
lay on the bed where he had met his death, to answer 
the following questions: "What position would the body 
necessarily have lain in for the blood to have the course 
from the wound which you found it had taken?" It is 
claimed that it was both incompetent and not a matter 
for expert testimony. This evidence was offered, evi
dently, to corroborate that of Mary Laue, who testified 
that Dinsmore, who had come into the kitchen where 
she was, after having committed the deed, remained there 
a short time and left, stating that he would go to the 
chamber where his victim lay and so arrange the body 
as to lead to the conclusion that he had committed sui
cide; the answer of the physicians tending to show that 
the body must have lain in a different position when the 
blood flowed from the freshly made wound to that in 
which it lay when first found by witnesses. The evidence 
was competent, whether it was or was not a matter for 
expert testimony. The witnesses had seen the body and
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examined it and all the surroundings, and were compe
tent to testify to the position in which it must necessarily 
have lain in order that the blood should have flowed from 
the wound in the direction taken. It was such a conclu
sion, if it was a conclusion, as was competent, under all 
the circumstances, and was a fit subject for expert testi
mony, and the witnesses had qualified as such.  

It is next urged that the court erred in permitting Mrs.  
Laue, the principal witness for the prosecution, to testify 
as to the fact and time when illicit relations began be
tween her and defendant, on the ground that no founda
tion for the question was laid, and that it was leading 
and incompetent. The question, with the objection 
made, is: 

Q. When did improper relations begin between you 
and him, if they did so begin? 

Defendant objects as leading. Objection overruled; 
defendant excepts.  

There was no objection made, other than that it was 
leading. It is within the sound 1lgal discretion of the 
trial court to permit leading questions to be put to wit
nesses. If this question was leading, the record discloses 
a sufficient justification to permit it to stand, for this 
woman was by it called to disclose to the world that she 
had lost the immediate jewel of womanhood, her chastity, 
and as a rule women do not readily lay bare their shame.  
The discretion of the trial court was not abused.  

It seems that, after the burial of her husband, Mrs.  
Laue, who up to that time had insisted that her husband 
had committed suicide, made a confession, signed and 
sworn to by her, implicating the defendant in the murder 
of her husband. On cross-examination it was developed 
that after making this confession she was examined by 
the county attorney, but not under oath, relative to the 
facts in the case, and such examination was taken down 
in shorthand by some person. It further developed that 
the statement then made by her, if ever reduced to short
hand, wa's never afterwards read to or seen by her, nor
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did she sign or swear to the same. On trial counsel for 
defendant demanded possession of this statement, as well 
as of her confession. The latter the court ordered turned 
over to her, but refused to order the statement not signed 
by her to be turned over to defendant. This refusal it 
is urged is a denial of the right of defendant to a full and 
fair opportunity to cross-examine the witness concerning 
the facts in the case. We can not see that it was. If the 
statement was ever transcribed, a fact not positively 
sworn to by any one, it was the property of the county 
attorney. It was nothing more than a brief of the evi
dence prepared by the county attorney for his own con
venience in trying the case, or preparing it for trial. We 
can not imagine any reason for compelling the county 
attorney to turn over to counsel for defendant his private 
memoranda. The defendant had no right to it, and the 
court was right in refusing to compel a surrender of it.  

The confession of witness turned over by the county 
attorney to counsel for defendant was by him introduced 
in evidence as defendant's Exhibit No. 1, and on cross
examination Mrs. Lane was asked referring to the state
ment made to the county attorney, "In the other state
ment which you made and which you have testified about, 
did you recite what was in this statement, Exhibit 1, 
or do you' know?" To this objection was made, as in
competent, irrelevant, immaterial and no foundation laid, 
which objection was by the court sustained, exception be
ing duly taken. This ruling is alleged as error. As be
fore observed, this statement was not admissible in evi
dence, and as counsel was not entitled to it, could not be 
made the basis of an impeaching question, the only pur
pose that could have been served by permitting the wit
ness to answer. The matters relative to these statements 
were brought out wholly on cross-examination, and we 
think the lower court did not unduly restrict counsel in 
such cross-examination.  

Another question propounded by counsel for defendant 
on cross-examination was: "Did you, in any of these
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statements which you have made with reference to the 
killing, [state] that you had no poison in the house ex
cept strychnine and laudanum, and that the strychnine 
and laudanum was kept down-stairs?" To this the state 
objected, because there was no foundation laid, and no 
time and place fixed. The court sustained the objection, 
for this reason, and the further one, that it was improper 
cross-examination. To the objection that this ruling was 
erroneous, we say that it was clearly not cross-examina
tion, all the evidence relative hereto having been brought 
out on cross-examination. There was no contention that 
Laue met his death by poison. If it was an attempt to 
impeach the evidence of witness, no foundation was laid 
for such impeachment, and such impeachment, if accom
plished, would have been upon an immaterial matter. It 
is urged, however, that it would have thrown light upon 
the means by which Mrs. Dinsmore met her death; but 
Dinsmore was not on trial for the murder of his wife, and 
the fact that Mrs. Dinsmore met her death on the same 
night and in the same house in which Lane was mur
dered was not an issue in the case, further than such fact 
may have served to throw some light upon the homicide 
in question; and it was an attempt to cross-examine her 
upon a matter not in issue, and upon a question not 
brought out on the direct examination.  

Certain evidence introduced served to prove that Dins
more paid improper attentions to Mrs. Lane prior to the 
night of the homicide, and for some time prior to the 
tragedy he more or less neglected his wife. This evidence 
is claimed to be immaterial and highly prejudicial to de
fendant. We think it admissible, if for no other purpose 
than as tending to establish a motive for the crime.  

One Overmier was permitted to testify, over objections 
duly made on behalf of defendant, that he took defendant 
to the residence of deceased, after the tragedy, and while 
accused was under arrest, the corpses of Laue and Mrs.  
Diesmore being then in the house; and that Dinsmore 
lifted the covering from one of them and said, "Humph,
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I wonder how long I will have to stay in that God damn 
jail down there." This testimony was, on motion, stricken 
out. It is, however, contended that the prejudice result
ing from the answer could not be and was not cured by 
striking it out, but we do not think so. The court had no 
means of knowing beforehand whether the evidence was 
or was not relevant. So far as the court could tell, the 
question propounded was calculated to bring out testi
mony of an admission of guilt on the part of defendant 
as readily as it admitted of evidence like that actually 

given. The question itself was entirely proper, although 
it developed that the evidence actually elicited by it was 
not relevant. It can not be said that the court erred in 
permitting the question to be answered, and it would be 
a sad comment on modern jurisprudence if it were pos
sible for a witness, in answering a perfectly proper ques
tion, to commit the trial court to an irremediable error.  
Until courts are endowed with foreknowledge, the adop
tion of such a rule would prevent the conviction of any 
criminal, if a witness for the state, through either design 
or inadvertence, testifies to irrelevant facts while answer
ing a proper question. The court very appropriately per
mitted the question to be answered, and wisely struck 
the answer from the record as soon as.it developed the 
fact that it was improper. In this no error was commit
ted which was not cured by the court.  

Some ten or eleven assignments of error raise questions 
of alleged improper remarks made by counsel for the 
state on argument to the jury. The language excepted 
to is too lengthy to insert in this opinion. In every in
stance, objections to these remarks made by defendant, 
or in nearly every instance, were by the court sustained.  
The court was exceedingly careful of defendant's rights 
in the premises, as an examination of the record will dis
close, and in several instances complained of, excluded 
remarks that were perfectly proper, in summing up the 
case to the jury. Whenever counsel may have over
stepped the bounds of propriety, the court very willingly
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and promptly sustained objections to the same. A care
ful examination of the record convinces the court that 
defendant was in nowise prejudiced in the premises.  

Another alleged error is one going to the action of the 
trial court in refusing a new trial because, it is claimed, 
one Tussing attempted an assault upon defendant after 
the trial had ended, and while the jury was deliberating, 
which fact of attempted assault is insisted was communi
cated to the jury and by its members discussed during 
such deliberation. We can not imagine any reason for 
assuming that an attempt at violence against the person 
of accused by some third party would influence the jury 
in its conclusions concerning the guilt or innocence of 
defendant of the crime charged. But, be that as it may, 
the evidence relative to the fact of the attempted assault, 
and of its communication to and discussion by the jury, 
was merely hearsay, and, therefore, insufficient to estab
lish such fact.  

Exception was taken by the defendant on the trial to 
the giving of the eleventh instruction by the court, on its 
own motion, which is as follows: 

"No. 11. Mrs. Laue has been called by the state and 
has testified to facts and circumstances, tending to show 
the guilt of the defendant; and defendant's counsel, upon 
the cross-examination of this witness, has shown that at 
the coroner's inquest she made other statements concern
ing the same subject, entirely different from those testi
fied to by her here. As an explanation of this difference 
in her testimony, she here claims that she, at the time of 
the inquest, was under the influence and control of the 
defendant, and made such statements at his request, and 
by his direction; and she here says, that the statements 
made at the inquest were untrue. Now, it is for you to 
determine from all the testimony, facts and circumstances 
shown, as to whether or not the statements made at the 
inquest or the statements here given by her or either, are 
true. If you believe that her statements at the inquest 
were true, then it will be your duty to entirely disregard
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all the uncorroborated testimony that she has here given, 
which is in conflict with that given at the inquest. On 
the other hand, if you believe her testimony given at the 
inquest was false, and believe her explanation of the-giv
ing of the same is true, then you should give her evidence 
in this case, upon this trial such weight and credit as you 
think it fairly entitled to. Evidence of her testimony at 
the inquest was offered by the defendant for the purpose 
of impeaching her testimony here given. And it is a rule 
of law that if a witness has knowingly sworn falsely to 
any material matter in the case, then the jury are at lib
erty to entirely disregard the testimony of such witness, 
upon all matters concerning which she is not corrobo
rated. Whether or not she has been successfully im
peached, so that her credibility has been entirely de
stroyed is a question exclusively for you to determine.  
You are not bound by any rule of law to disregard her 
evidence wholly, but may take it into consideration for 
what it is worth, together with the other evidence in the 
case; for, though a witness may have been impeached on 
some material point, his evidence on others may be cred
itable in itself, or may be corroborated by other evidence 
which is creditable." 

In the first place it is insisted that it was error to give 
this instruction, for the reason that it singled out by 
name a witness and discussed her testimony. Mrs. Lane 
was a witness called on behalf of the state, and it might 
have urged against this instruction the point now brought 
forth by defendant, but he is not in position to complain, 
since she was not his witness, and, moreover, he re

quested an instruction, which was given by the court, 
singling out this same witness and her testimony quite 
as explicitly as the one copied above. Said instruction 
requested by defendant follows: 

"In considering the testimony of Mrs. Lane, it is proper 
for you to remember that she testified before the coroner's 
jury to a different state of facts from that to which she 
testifies here. You may look to the testimony of other
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witnesses, and to all the circumstances shown by the evi
dence to surround the case, for facts which may tend to 
corroborate her evidence taken during the trial; and you 
will reject her testimony, unless you find that it is cor
roborated as aforesaid, or unless you are satisfied that it 
is true, notwithstanding that she has made other and 
different statements under oath." 

It is urged that the instruction complained of gave 
undue prominence to that portion of Mrs. Lane's testi
mony explaining how she came to swear falsely, as she 
says, at the inquest. This objection is not well taken.  
It did not make prominent her explanation of the dis
crepancies in her statements, but merely called the at
tention of the jury thereto, leaving it to them to deter
mine from all the facts and circumstances proven which 
statement was true and which was false. In fact, the 
instruction was favorable to the defendant. Another 
criticism made upon this instruction is that it did not 
call to the attention of the jury the alleged written con
fession of Mrs. Lane brought out on her cross-examination 
and offered by the defendant. A sufficient answer to this 
contention is that no request to so charge was made by 
defendant. One can not predicate error upon the failure 
to charge, unless a proper instruction covering the point 
has been tendered by him. Housh ir. State, 43 Nebr., 163.  

It is finally urged that the court erred in giving instruc
tion numbered 16, which we quote: 

"You have heard the evidence offered on both sides of 
the case. From that evidence, you learn what the facts 
are. The attorneys have had a wide range of discussion; 
they have had complete freedom of argument before you, 
upon all questions of fact. It is their privilege in the ar
gument to criticise the evidence. Those for the state to 
criticise the conduct of the prisoner; those for him to 
criticise the conduct of the witnesses against him; to im
pugn their motives, if the evidence justifies it; to assault 
the credibility of the witnesses. Counsel for the state
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have called your attention to the children of the deceased, 
and have intimated that, because of your sympathy for 
their fatherless condition, you should punish the defend
ant. Counsel for the defendant have pointed out to you 
the horrors of the penitentiary and of death upon the 
gallows, and have made appeals to you for mercy. Now 
I desire to impress upon you that you have nothing to do 
with questions of mercy. You are ministers of justice.  
The administration of mercy is a power that is vested in 
the executive department of our state, in the exercise of 
its authority to pardon. It is absolutely necessary and 
essential to the preservation of society that law should 
be enforced, and especially where acts of violence have 
been done. If we would preserNve society, and the rights 
of individuals, the law must be obeyed, and violaters of 
the law punished; and you as jurors would be faithless 
to your trust if you should return a verdict of acquittal 
in this case, when the facts demanded a conviction. And 
above all, it is important that innocence should not be 
punished. You are not impaneled for vengence, but to 
subserve the ends of public justice, and you would be dis
loyal to your obligation if you should find the prisoner 
guilty when the evidence required his acquittal. I have 
said this to impress you with a sense of responsibility 
which you owe to your conscience and oaths, that your 
verdict should be honest, intelligent and in conformity 
to the evidence and the law. Do your duty honestly, 
conscientiously, courageously and justly, as you see it 
under the evidence and the law of this case." 

It is urged that the instruction is argumentative and 
declamatory, and by it the court invaded the province 
of the jury, and that it was erroneous to inform the jury 
that the state had a right to criticise the conduct of the 
prisoner. The instruction was neither argumentative 
nor declamatory, nor did the giving of it invade the func
tions of the jury. It was merely a usual cautionary in
struction, which the trial court may, in its discretion,
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give, or not. Smith v. State, 4 Nebr., 277; State v. Talbott, 
73 Mo., 347.  

But it is said that it was error to inform the jury that 
counsel for the state might criticise the conduct of the 
prisoner, since he was not a witness at the trial. His 
conduct, as disclosed by the evidence, was a proper sub
ject of discussion, whether he was or was not a witness.  

It is urged that it was prejudicial to designate the de
fendant as the "prisoner." This objection carries its own 
refutation upon its face, and deserves no further com
ment. The same may be said of some other criticisms 
upon the instruction.  

It is suggested that the court erted in informing the 
jury that they had nothing to do with questions of 
mercy. Manifestly this is the law, though the statute 
confers upon the jury the right to fix the penalty. In 
determining the punishment they have no right to be 
actuated by considerations of mercy, but should be guided 
alone by the evidence, the facts and circumstances dis
closed by the record, under the instructions of the court.  
If the evidence reveals a case in which the death penalty 
should be fixed, the jury have no right to be deterred 
from discharging their sworn duty through any syni
pathy for the accused. Mercy lies solely within the pro
vince of the executive in his exercise of the pardoning 

power.  
Again it is said the court erred in telling the jury "you 

would be disloyal to your obligation if you should find 
the prisoner guilty when the evidence required his ac

quittal." This was entirely sound. By it was meant that 

the defendant should not be convicted upon insufficient 

evidence. The jury had been previously instructed as to 

the burden of proof, and that the guilt of-the defendant 

must be established by the state beyond a reasonable 

doubt.  
We have carefully and faithfully examined the record, 

and all objections urged against the conviction, and the 

conclusion is irresistible that the defendant has been ac-
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corded a fair and impartial trial, and that the verdict 
is a just one. The judgment is accordingly 

AFFIRMED.  

NOTE.-The grand jury is not a sine qua non in the prosecution of 
offenses under state law. Amendments 5 and 14 of the United States 
constitution- do not apply to the matter of the prosecution of crimes 
under state law. The words "due process of law" do not necessarily 
require an indictment by a grand jury. Lybarger v. State, 2 Wash., 
552; State v. Nordstrom, 7 Wash., 506; Spies v. Illinois, 123 U. S., 131, 
8 Sup. Ct. Rep., 21; Hurtado v. California, 110 U. S., 516; Hawkins v.  
State, 60 Nebr., 380. But see dissenting opinion of Mr. Justice Harlan 
in Hurtado v. California, supra.-REonRTER.  

STATE, EX REL. WILLIAM L. NEWBY, ATTORNEY IN FACT 
FOR FRANCES J. ALLSMAN, v. 0. G. ELLSWORTH.  

FILED MARCH 6, 1901. No. 11,580.  

1. Public Records: INSPECTION. Public records are open to the free 
inspection of all citizens of the state, and other persons inter
ested in such examination.  

2. : JUSTIcE DOCKET. Dockets of a justice of the peace 
containing the entry of judgments are public records.  

3. Justice of the Peace: TRANSCRIPT. A justice of the peace must 
furnish, upon request and upon being paid the legal fee there
for, an authenticated transcript of a judgment recorded in his 
docket to either of the parties to the same, or to any one inter
ested in obtaining such transcript.  

4. - : - : PARTY IN INTEREST: ATTORNEY IN FACT. An attor
ney in fact for one against whom a judgment has been rendered 
on the docket of a justice of the peace has such an interest as 
entitles him to demand a transcript of such judgment.  

ERROR from the district court for Saline county.  
Tried below before STUBBS, J. Reversed.  

Abbott & Abbott and William L. ATewby, for plaintiff in 
error.

J. D. Pope, contra.
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NORVAL, C. J.  

J. H. Phillips obtained a judgment against Mrs. Fran
ces Allsman before 0. G. Ellsworth, a justice of the peace 
of Saline county, on April 4, 1899, for $25.71. Thereafter 
William L. Newby, the attorney in fact for said Alsman, 
demanded of the justice that he be permitted to examine 
the docket entry of said judgment, which was refused, 
and said Newby requested a transcript of said judgment, 
tendering the fees therefor, which transcript was like
wise refused, whereupon said Newby, as such attorney 
in fact, instituted this proceeding in the district court 
for a mandamus against the justice to compel him to 
permit relator to inspect the docket entry of said judg
ment, and to require respondent to make out and deliver 
to him a transcript thereof. The respondent filed an an
swer admitting certain averments of the application or 
petition for the writ, and denying others. Subsequently 
he demurs to the petition for defect of parties plaintiff, 
and that the petition does not state sufficient facts to 
entitle relator to the relief demanded. The demurrer 
was sustained by the court and the proceeding dismissed.  
Relator prosecutes error proceeding.  

The ruling of the district court was erroneous. Chap
ter 74, Compiled Statutes, declares that "All citizens of 
this state, and all other persons interested in the exam
ination of the public records, are hereby fully impowered 
and authorized to examine the same, free of charge, dur
ing the hours the respective offices may be kept open for 
the ordinary transaction of business." The docket of a 
justice of the peace wherein are recorded judgments is a 
public record within the meaning of the statute quoted, 
and relator, being a resident of the county and state, was 
entitled to examine and inspect such docket. Moreover, 
relator was the attorney in fact for a party against whom 
a judgment had been rendered by the respondent and 
recorded in this docket, therefore, he was interested in 
the examination of the docket in question. By section
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587 of the Code of Civil Procedure it is provided that 
"Judges of probate courts, justices of the peace * * * 
shall upon request and being paid the lawful fees there
for, furnish an authenticated transcript of the proceed
ings, containing the judgment or final order of said 
courts, to either of the parties to the same, or to any per
son interested in procuring such transcript." It is plain 
that under the section just quoted it was the duty of the 
respondent to give a transcript of the judgment of 
Phillips v. Allsman to either of the parties, or to any per
son interested in procuring such transcript, upon being 
paid the legal fees therefor. Relator, being the attorney 
in fact of Mrs. Allsman, had such an interest as entitled 
him to a transcript of the judgment rendered against his 
principal. It follows that there was no defect of parties 
plaintiff, and that the affidavit stated sufficienit facts to 
justify the issuance of the writ of mandamus. The dis
trict court erred in sustaining the demurrer and dismiss
ing the proceeding and the judgment is therefore 

REVERSED.  

JOHN J. TROMPEN ET AL. V. CHARLES HAMMOND.  

FILED MARCa 6, 1901. No. 9,407.  

1 Judgment Creditor: INTEREST. A judgment creditor is entitled to 
interest upon his judgment until the same is actually paid.  

2. - : - : DATE OF CONFIRMATION. In case real property is 
sold to satisfy a judgment or decree, the creditor is entitled to 
interest upon his claim up to the date of confirmation.  

ERROR from the district court for Lancaster county.  
Tried below before HOLMES, J. Reversed.  

S. L. Geisthardt, Lorenzo W. Billingsley and Robert J.  
Greene, for plaintiffs in error.

Daniel F. Osgood, contra.
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SULLIVAN. J.  

In an action brought by Charles Hammond against 
Josiah Paden and others to foreclose a real estate mort
gage Francis C. Faulkner, one of the defendants was 
given a first lien and the plaintiff a second lien. Execu
tion of the decree was committed to plaintiff in error, who 
was at the time the duly constituted sheriff of Lancaster 
county. The mortgaged property was offered for sale in 
the usual way and was purchased by Hammond, whose 
bid was considerably in excess of the amount due upon 
the first lien. Eighteen days intervened between the sale 
and confirmation, and the question presented for decision 
by this record is whether Faulkner is entitled to interest 
on his decree for that period. It is urged on behalf of 
defendant in error that he paid to the sheriff on the day 
of the sale the full amount then due upon the first lien, 
and that the remainder of the purchase-money belongs to 
him as a junior incumbrancer. Section 3, chapter 44, 
Compiled Statutes, 1899, is as follows: "Interest on all 
decrees and judgments for the payment of money shall be 
from the date of the rendition thereof at the rate of seven 
dollars upon each one hundred dollars annually until the 
same shall be paid; Provided, That if said judgment or de
cree shall be founded upon any contract, either verbal or 
written, by the terms of which a greater rate of interest, 
not exceeding the amount allowed by law, than seven 
per centum shall have been agreed upon, the rate of in
terest upon such judgment or decree shall be the same 
as provided for by the terms of the contract upon which 
the same was founded." This section, it seems to us, ad
mits of but one construction. It provides, in terms too 

plain to be misunderstood, that all judgments and de
crees for the payment of money shall bear interest from 
the date of rendition to the date of payment. When the 
purchaser at a judicial sale pays to the sheriff the amount 
of his bid, the money does not pass at once under the con
trol or dominion of the creditor. The statute (Code of
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Civil Procedure, sec. 498) contemplates that the money 
shall remain in the custody of the court-in the hands of 
the officer making the sale--until the proceedings under 
the execution or order of sale have been examined and 
approved. Until the order of confirmation has been en
tered, there is no consummated sale, and the purchaser, 
as a matter of law, is in the attitude of one having made 
an offer which may be accepted or refused. The obliga
tion of the debtor is not discharged and the creditor is 
not paid so long as the sheriff holds the purchaser's 
money awaiting the action of the court upon the report 
of the sale. In our opinion there is no escape from the 
conclusion that Faulkner's decree was not paid on the 
day of the sale, and that consequently it continued to 
bear interest up to the date of confirmation. To hold that 
interest on a claim in process of collection shall cease 
before the creditor receives, or becomes entitled to re
ceive, the money due him from his debtor would be to 
establish a principle essentially unjust and in many cases 
violative of contract rights. Adjudged cases bearing 
upon the question under consideration are not numerous, 
but those we have found are in entire accord with the 
views here expressed. Lombard Investment Co. v. Burton, 
5 Ka.n. App., 197, 4.7 Pac. Rep., 154, and Central Trust Co.  
v. Condon, 67 Fed. Rep., 84.  

It is said that Faulkner was responsible for the tardy 
action of the court upon the sheriff's report, but we are 
unable to understand how the filing of a motion to con
firm the sale could have any tendency to delay confirma
tion. The sheriff's motion for an order requiring Ham
mond to pay over so much of the purchase price of the 
mortgaged property as should be necessary to cover the 
interest on Faulkner's claim from the date of sale to the 
date of the confirmation should have been sustained. The 
order denying the motion is, therefore, reversed and the 
cause remanded for further proceedings.  

REVERSED AND REMANDED.

448 NEB3RASIKA REPORTS. [VOL. 61



VOL. 61] JANUARY TERM, 1901. 449

National Life Ins. Co. v. Butler.  

NATIONAL LiFE INSURANCE COMPANY, APPELLEE, V. JOHN 
J. BUTLER ET AL., APPELLANTS.  

FILED MARCH 6, 1901. No. 9,423.  

1. Mortgage: CONDITIONAL CLAUSE: ELECTION: NOTICE. Where a mort

gage provides that the failure of the mortgagor to comply with 

any of its conditions shall cause the entire debt to become due, 

and provides, further, that the mortgagee may in such case, 
if he so elect, proceed at once, without notice, to enforce his 

security, the commencement of a foreclosure suit is notice of 

his election, and no other notice is necessary.  

2. Tax: PAVING ASSESSMENT. Special paving assessments are "assess

ments" within the meaning of a clause in a mortgage imposing 

on the mortgagor the duty of making prompt payment of all 

"taxes and assessments" lawfully charged against the mort

gaged property.  

3. Mortgage: CONDITION: RIGHTS OF MORTGAGEE. Where a mortgage 
is conditioned that on the mortgagor's default the mortgagee 
may pay delinquent taxes and assessments, and insurance, and 

add such payments to the original debt and that the mortgage 

shall stand as security therefor; and provides, also, that on 
the mortgagor's default the mortgagee may declare the whole 

debt due and foreclose at once, the mortgagee may not only 

make the payments which the debtor failed to make, but also, 
at his option, declare the whole debt due and proceed im
mediately to collect it by suit.  

4. Tax Receipts: ADMissioN. An admission, when tax receipts are 
offered in evidencb, "that the taxes described in the receipts were 
duly levied and assessed" is an admission that the assessments 
were made at the dates mentioned in the receipts.  

5. Collector's Receipt: REFERENCE TO DATE: EVIDENCE PER SE. A tax 

collector's receipt in which a special assessment is described by 
reference to the date at which it was made is per se evidence 
that the assessment was made at the date named.  

6. Taxes: AGREEMENT TO PAY: MEANING OF "BEFORE DELINQUENT." An 

agreement to pay taxes before they become delinquent is not 
fulfilled by paying such taxes on the day they become delinquent.  

7. Unnecessary Costs: COMPLAINT: ITEMS. A party who claims that 
unnecessary costs were taxed against him must point out the 
items of which he complains.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Affirmed.  
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National Life Ins. Co. v. Butler.  

Charles 0. Whedon and Alfred TV. Scott, for appellant.  

S. L. Geisthardt, contra.  

SULLIVAN, J.  

This action was instituted by the National Life In
surance Company against John J. Butler and others to 
foreclose two real estate mortgages. Upon the issues 
joined the court found in favor of the plaintiff and ren
dered a decree in accordance with the prayer of the peti
tion. The notes secured by the mortgage had not by 
their terms matured at the time the action was com
menced, and the right to maintain the action is grounded 
only upon the alleged failure of the mortgagor, Butler, 
to comply with certain conditions of the mortgages rela
tive to payment of interest, taxes and insurance. The 
conditions referred to are as follows: "It is further stipu
lated and agreed, that if the taxes or assessments levied 
on the granted premises are not paid before they be
come delinquent, or if there is any failure to comply with 
the foregoing stipulation in regard to insurance, the 
grantee, its successors or assigns, may pay such taxes 
or assessments, or effect such insurance, and any sums of 
money paid therefor shall be recoverable from them or 
their heirs, or assigns, and together with overdue interest 
shall bear interest at the rate of ten per cent per annum; 
that this mortgage shall stand as security not only for 
said mortgage note and interest coupons, but for interest 
upon all interest not paid when due, and for all sums of 
money advanced as hereinbefore stipulated for payment 
of insurance, taxes and assessments, with interest on 
such sums so advanced; that a failure to pay any of the 
said money, either principal or interest, within thirty 
days after the same becomes due, or a failure to perform 
or comply with any of the foregoing agreements or con
ditions, shall cause the whole sum of money hereby se
cured to become due and collectible at once, without
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notice, if the mortgagee or its successors or assigns shall 

so elect, and this mortgage may thereupon be foreclosed 

immediately for the whole of said money, interest and 

costs; * * * And it is hereby agreed that after any 
default in the payment of either principal or interest, 
the whole indebtedness secured by this mortgage shall 

draw interest at the rate of ten per cent per annum from 

the date hereof, and that all payments of interest that 

have been made shall be deemed to -be payments on ac

count only of such interest." 
One of the contentions of appellants is that the action 

can not be maintained because the plaintiff did not, be

fore filing its petition, give notice of its election to de

clare the entire debt due. This question was considered 

in the case of the Northwestern Mutual Life Ins. Co. v.  

Butler, 57 Nebr., 198, and it was there held that the 

bringing of an action to foreclose the mortgage was no

tice of plaintiff's election, and that no other notice was 

necessary. In the same case it was also held that special 

paving assessments, like those involved in the present 

suit, were "assessments" within the meaning of a clause 

in the mortgage imposing upon the mortgagor the duty 

of making prompt payment of all "taxes and assess

ments" lawfully charged against the mortgaged property.  
Another argument advanced in behalf of appellants is 

that the plaintiff could not, under the provisions of the 

mortgages above quoted, pay delinquent taxes, assess

ments and insurance and, after adding the amounts paid.  

to the original indebtedness, proceed at once to enforce 

the mortgages. We think by the plain terms of the con

tracts between the parties the creditor was given not only 

the right to make the payments which the debtor, in 

violation of his contract failed to make, but also the 

further right- at its option to declare the entire debt due 

and proceed immediately to collect it by suit.  

It is contended that the court erred in including in the 

decree $345.15 for paving assessments which the plain

tiff claims to have paid for the protection of his security.

oU. (;1]
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It is said that there is no evidence in the record tending 
to show that those assessments were regularly charged 
against the property, or that they were paid; and it is 
especially insisted that there is no proof that they were 
paid after they became delinquent. At the trial, plain
tiff offered together all the receipts for taxes and special 
assessments paid by it upon the mortgaged property.  
The defendant made a general objection to the admission 
of each and all of the receipts, and objected specifically 
to those relating to the special assessments. Thereupon 
it was stated by Mr. Geisthardt, attorney for the plain
tiff: "It is admitted that the taxes described in the re
ceipts were duly levied and assessed by the proper au
thorities, and that the amounts named in the receipts 
were actually paid by plaintiff at the times the receipts 
bear date." The record further shows that Mr. Scott, 
attorney for the defendant, assented to the foregoiig 
statement, and that the objection was then overruled.  
Evidently the admission was intended to embrace, and 
was understood by the court and counsel for both parties, 
to cover all the receipts included in the offer and affected 
by the objection. Those receipts show the date of each 
special assessment. The assessments are described by 
reference to the dates at which they were made, and that 
is the only means employed to identify them. The ad
mission "that the taxes described in the receipts were 
duly levied and assessed" is, therefore, an admission that 
the assessments were made at the dates mentioned in 
the receipts. It also appears from the interest and pen
alties charged against the various installments of special 
taxes that they must have been delinquent when the 
plaintiff paid them. Furthermore, we are disposed to 
think that the receipts were per se competent. evidence of 
the dates of the assessments. Section 26 of the charter 
of the city of Lincoln, where the property is situate, pro
vides (Session Laws, 1889, ch. 14) that the city treasurer 
shall give to every person paying money into the city 
treasury a receipt specifying the date of payment and
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upon what account paid. The accounts upon which plain
tiff made payments were general taxes for certain years 
and -special assessments which could be appropriately 
described only by reference to the dates at which they 
were levied. If the date of an assessment was an ap
propriate part of what the law required to be written 
in the treasurer's receipt acknowledging payment of such 
assessment, then the receipt was evidence of the date, 
and, unaided by any admission, would fix the time when 
i lie defendants were in default.  

The plaintiff paid certain city taxes for 1896, the pay
ment being made on the first day of December of that 
year. It is insisted by counsel. for appellants that those 
taKes were not delinquent until the following day, and 
that the payment was premature and unauthorized. The 
statute provides: "On the first day of December next 
-ucceeding the levy thereof, all unpaid city taxes shall 
blecoie delinquent." Compiled Statutes, 1899, ch. 13a, 
art. 1, sec. 52. If the taxes became delinquent on De
cember first, the mortgagor was bound by his contract to 
pay them on or before the last day of the previous month.  
He could not pay them before they became delinquent 
by making payment on the day they become delinquent.  
The law does not ordinarily in computing time take no
tice of fractional parts of a day.  

It is claimed that appellants were taxed with costs 
made by bringing unnecessary parties before the court.  
We do not find in the record anything to indicate that 
any costs were incurred in bringing the parties in ques
tion before the court. Neither do we find that any costs 
were charged against the defendants on account of those 
parties having been brought in.  

The decree is not erroneous, and it is, therefore, in all 
things 

AFFIRMED.
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Commonwealth Mutual Fire Ins. Co. v. Hayden.  

COMMONWEALTH MUTUAL FIRE INSURANCE COMPANY ET 

AL. V. HAYDEN BROTHERS. * 

FILED MARCH 6, 1901. No. 11,468.  

1. Insolvent Corporation: ACTION FOR CLOSING AFFAIRS: ASSESSMENT 

BY CoURr: EXTENT OF JUDICIAL DETERMINATION. In an action 

brought for the purpose of winding up the affairs of an insolv
ent corporation an assessment made by the court upon the 
stockholders of such corporation is a conclusive judicial deter
mination only to the extent that it ascertains the amount of 
corporate assets and liabilities and declares the necessity for 
making the assessment ordered.  

2. Foreign Judgment: BASIS OF ACTION: CONCLUSIVE: JURISDICTIN OF 

FOREIGN COURT. A judgment rendered against a party in one 

state is conclusive upon him when made the basis of an action 
in another state, unless the court rendering the judgment was 
without jurisdiction.  

3. - : FULL FAITH AND CREDIT: JURISDICTION. A judgment ren

dered by a court of one state is entitled to full faith and credit 
in the courts of another state, only to the extent that jurisdic
tion appears or may be presumed.  

4. Insolvent Corporation: JUnIsDcTION: PERSONAL JUDGMENT AGAINST 

STOCKHOLDER. A court having jurisdiction of an insolvent cor

poration for the purpose of winding up its affairs has no author

ity to render a personal judgment against one of its stock.
holders who is not a party to the action by service of process or 
voluntary appearance. Neither has the court in such case author
ity to adjudicate the fact of membership in the corporation.  

ERROR from the district court for Douglas county.  
Tried below before KEYSOR, J. Rehearing of case reported 
in 60 Nebr., 636. Judgment below affirmed.  

Richard S. Horton, for plaintiff in error.  

'. J. Mahoney and F. H. Larson, contra.  

SULLIVAN, J.  

This case, which was brought by the plaintiff in error 
to enforce two assessments made by the supreme judicial 
court of Massachusetts against the firm of Hayden Bros.  
as a member of an insolvent insurance corporation, was 
submitted and decided at the last term. Comwonwealth 

*Tehearing allowed,
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Mutual Fire Ins. Co. v. Hayden, 60 Nebr., 636. Afterwards 
a rehearing was allowed and additional arguments pre
sented. In the light of these arguments we have re
examined the grounds of our former decision, and have 
reached the conclusion that the petition does not state 
a cause of action, and that the district court was right in 
sustaining the demurrer directed against it. It is shown 

by appropriate averments that the orders and decrees 
of the Massachusetts. court, which are made the basis 
of this suit, were made and rendered in an action in which 
George S. Merrill was complainant and the insurance 
company, the plaintiff herein, was defendant. It is not 
alleged that the defendant in this case was a party to 
that suit, and the inference to be deduced from the peti
tion is that the court did not get jurisdiction over it by 
any of the ordinary methods of obtaining personal juris
(tiction. It is not, indeed, contended that the defendant 
firm was served with any kind of process in Massachu
setts, or that it entered a voluntary appearance in the 
action, or agreed in advance to be bound by some sub
stituted form of service; but the argument by which it 
is sought to sustain the assessments as judgments in 
personan is that jurisdiction of the corporation included 
jurisdiction of the shareholders. In other words, it is 
asserted that the court, in the absence of the defendant 
and without giving it notice or an opportunity to be 
heard, had authority to adjudicate the fact of member
ship and render a personal judgment for a specific sum.  

This position is repugnant to the fundamental principles 
of justice and is not, we believe, sustained by any well 

considered case. "It is," says Mr. Justice Gray in Goldey 
v. Morning News, 156 U. S., 518, "an elementary principle 

of jurisprudence, that a court of justice can not acquire 
jurisdiction over the person of one who has no residence 
within its territorial jurisdiction, except by actual service 
of notice within the jurisdiction upon him or upon some 
one authorized to accept service in his behalf, or by his 

waiver, by general appearance or otherwise, of the want
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of due service." Further along in the same opinion it is 
said that "under the provisions of the constitution of 
the United States and of the acts of congress, by which 
judgments of the courts of one state are to be given full 
faith and credit in the courts of another state, or of the 
United States, such a judgment is not entitled to any 
force or effect, unless the defendant was duly served with 
notice of the action in which the judgment was rendered, 
or waived the want of such notice." 

The principle of the case just cited controlled the de
cision in Wilson v. Seliginan, 144 U. S., 41, which was an 
action by a creditor of an insolvent corporation to enforce 
a stockholder's liability. The defendant Seligman, a citi
zen of New York, was adjudged by a Missouri court, upon 
facts substantially like those involved in the present case, 
to be a stockholder of an insolvent corporation, and a 
personal judgment was rendered against him. This judg
ment was held to be void for want of jurisdiction. The 
opinion, written by Mr. Justice Gray, states the grounds 
of the decision in the following language: "In the case at 
bar, the defendant never resided in Missouri, and was 
not served with process within the state, either upon the 
original writ against the corporation, or upon the motion 
for execution against him. He denies that he was a stock
holder, and the question whether he was one was not 
tried or decided in the controversy between the plaintiff 
and the corporation, nor involved in the judgment recov
ered by one of those parties against the other. Under 
the statute of Missouri, and upon fundamental principles 
of jurisprudence, he is entitled to legal notice and trial 
of the issue whether he is a stockholder before he can be 
charged with personal liability as such; and personal 
service of the notice within the jurisdiction of the court 
is essential to support an order or judgment ascertaining 
and establishing such liability, unless he has voluntarily 
appeared, or otherwise waived his right to such service, 
which he has not done in this case." This decision is 
cited with approval in the recent case of Whitman v. Ox
ford Nat. Bank, 176 U. S., 559.
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Hancock Nat. Bank v. Farnum, 176 U. S., 640, was an 

action brought in Rhode Island upon a judgment recov

ered by a creditor of the Commonwealth Loan & Trust 
Company, an insolvent corporation, in the state of Kan

sas. The declaration pleaded the judgment and charged 
that the defendant was a stockholder in the loan and 
trust company. The court held that a cause of action 
was stated, and that the decision of the circuit court of 
the United States for the district of Kansas was con
elusive upon shareholders of the corporation; but that it 
was not considered as an adjudication of the fact of mem
bership in the corporation clearly appears from the fol
lowing extract from the opinion of Mr. Justice Brewer: 
"We do not mean that it [the judgment] is conclusive as 
against any individual sued as a stockholder that he is 
one, or if one, that he has not already discharged by pay
ment to some other creditor of the corporation the full 
measure of his liability, or that he has not claims against 
the corporation, or judgments against it, which he may, 
in law or equity, as any debtor, whether by judgment 
or otherwise, set off against a claim or judlgment, but in 
other respects it is an adjudication binding him." 

In our opinion, the rule to be deduced from the cases 
referred to, and from a large number of other cases which 
have been examined, is that an assessment made by a 
court upon the stockholders of an insolvent corporation 
is a conclusive judicial determination only to the extent 
that it ascertains the amount of corporate assets and 
liabilities and declares the necessity for making the as
sessment ordered. Great Western Telegraph Co. v. Purdy, 
1.62 U. S., 329; Howarth v. Angle, 162 N. Y., 179; Howarth 
r. Lombard, 175 Mass., 570; Wilson v. St. Louis < S. F. R.  
Go., 108 Mo., 588; Lanytcorthy v. Garding, 74 Minn., 325; 
Hall v. Reese, 58 Kan., 614; Pennoyer v. Neff, 95 U. S., 714, 
723. This, as we understand it, is the doctrine of Howarth 
v. Lombard, supra, upon which plaintiff mainly relies. In 
the course of the opinion Knowlton, J., after stating that 
stockholders are bound by a decision fixing the amount
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necessary to be raised by assessment, goes on to say: 
"Of course the defendant may show if he can that he is 
not a stockholder of this bank, or not a stockholder for so 
large an amount as alleged, or may make any other de
fense that is personal to himself. But we are of opinion 
that, as a member of the corporation, he is bound by 
the decision of the court of the state where the corpora
tion was organized, made in administering its affairs in 
insolvency and determining the amount of its assets and 
liabilities and the amount of the assessment which should 
be made upon the stockholders." 

The record of the Massachusetts court is entitled to 
full faith and credit only so far as jurisdiction appears 
or may be presumed. If the defendant was not before 
the court a.s the result of a voluntary appearance, or the 
service of lawful process, its relation to the corporation 
has not been judicially determined and is still an open 
question. The plaintiff might have stated a cause of 
action by alleging that defendant was one of its share
holders at the time the liabilities were incurred for which 
the assessments were made, but this it did not do. And 
it might have made a case by simply pleading the action 
of the court and relying on the presumption of jurisdic
tion which ordinarily results from the rendition of a 
judgment by a, superior court, but this it also failed to 
do. It not only pleaded the decrees of the court, but 
went farther an] alleged facts showing the method by 
which it is claimed jurisdiction of the defendant was 
obtained. The matters pleaded, however, disprove juris
diction and show that the fact of membership has not 
been adjudicated. Our conclusion is that jurisdiction of 
the insurance company did not confer upon the Massa
chusetts court authority to render a personal judgment 
against Hayden Bros., and that to the extent it assumed 
to do so its action was void.  

The judgment heretofore rendered in this court is set 
aside and the judgment of the district court is

AFFIRMED.
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