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REPORTER'S NOTES.

The opinions in the present volume were verified, the
catch-words of the syllabi were inserted, and the briefs
(with the exception of one amendment) were abstracted.
as far as page 623, exclusive, by the predecessor of the
present reporter. Such labor after and inclusive of page
623 is the work of this administration, as is the proof-
reading, tabulating, indexing and digesting.

The present rule is to follow quotations from records.
reports and text-books werbatim et litteratim et punctim
with the verity of a Chinese copyist. In the opinion
proper a uniform rule of orthography, punctuation, etc.,
has been aimed at. Hence variations in forms of words
et ceetera.

See page xlvii for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge
writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page lv.

(viii)
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CASES

: ARGUED AND DETERMINED

IN THR

SUPREME COURT OF NEBRASKA.

SEPTEMBER TERM, A. D. 1899.

PRESENT:

How. T. 0. C. HARRISON, CHIEF JUSTICE.

Hon. T. L. NORVATL,
How. J. J. SULLIVAN, } Jupass.

STATE OF NEBRASKA, EX REL. DAWSON CouNTty, v. FARM-
ERS & MERCHANTS IRRIGATION COMPANY.

FILED SEPTEMBER 21, 1899. No. 10,572.

1. Statutes: UNIFORMITY OF OPERATION: SPECIAL LEGISLATION. A law
which is general and uniform throughout the state, operating
alike upon all persons and localities of a class, or who are
brought within the relations and circumstances provided for,
is not objectionable as wanting uniformity of operation, or as
Leing in the nature of special legislation.

2. : : : IRRIGATION COMPANIES: CONSTITUTIONAL
Law. Section 58, article 2, chapter 93¢, Compiled Statutes, 1897,
which assumes to exempt irrigation companies from the opera-
tion of the general law requiring railroad corporations, canal
companies etc., to erect and maintain bridges and crossings on
the highways where their roads, canals or ditches cross such
highways, is special legislation, and, being in violation of the
constitution, is void.

: INVALID PORTIONS: IRRIGATION. Section 58, aforesaid, is not
so intimately connected with the remainder of the act as to be
incapable of separation from it.

5 (1)

3.7
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State v. Farmers & Merchants Irrigation Co.

. When a separable part of a statute is adjudged to
be null, the remainder continues in force, unless the unconstitu-
tional part was an inducement to the adoption of the measure.

ERROR from the district court of Dawson county. Tried
below before H. M. SULLIVAN, J. Reversed.

George C. Gillan and Warrington & Stewart, for plaintiff
in error.

E. A. Cook, contra:

Section 58, article 2, chapter 93a, Compiled Statutes,
exempting irrigation companies from the operation of
the general law requiring certain corporations to main-
tain crossings at public highways, is not unconstitutional
as granting special privileges to respondent. The legis-
lation is not special, but it applies alike to persons hav-
ing lands subject to irrigation, and to which water may
be supplied. Its provisions are co-extensive with the
boundaries of the state. Where a law is general and
uniform throughout the state, operating alike upon all
persons and localities of a class, it is not objectionable
as wanting in uniformity of operation. See County of Lan-
caster v. Trimble, 33 Nebr., 121; State v. Berka, 20 Nebr.,
375; State v. Graham, 16 Nebr., 74; State v. Robinson, 35
Nebr., 403.

SULLIVAN, J.

This was an application by the plaintiff in error to the
district court for a writ of mandamus to compel the
Farmers & Merchants Irrigation Company to repair and
maintain the bridges crossing its irrigation canals on the
public roads in Dawson county. The relator bases its
claim to the writ upon section 110, chapter 78, Compiled
Statutes, 1897, which is as follows: “Any railroad cor-
poration, canal company, mill owner, or any person or
persons who now own, or may hereafter own or operate,
any railroad, canal, or ditch that crosses any public or
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private road shall make and keep in good repair good and
sufficient crossings on all such roads, including all the
grading, bridges, ditches, and culverts that may be nec-
essary, within their right of way.” The respondent con-
tends that the section quoted, so far as it relates to irri-
gation companies, was impliedly repealed by chapter 69,
Session Laws of 1895.  Section 58 of this act provides
that the owner of any system of irrigation shall construct
suitable wagon bridges, of sound timber and not less
than sixteen feet in width, across its ditches on the pub-
lic roads, and that the county board of the proper county
shall examine such bridges when completed, and, if found
satisfactory, shall thereafter control and maintain them.
See Compiled Statutes, 1897, ch. 93a, art. 2, sec. 58. The
power of the legislature to enact section 58 is denied on
the ground that it attempts to secure to irrigation com-
panies immunity from burdens which, under similar
conditions, rest upon all other persons, companies and
corporations, and that it is, therefore, within the con-
stitutional inhibition against special legislation. Coun-
sel for respondent has endeavored, in an able argument,
to vindicate the law by appealing to the principle of
elassification. It has been said, frequently, in the opin-
ions of this court, that where a law is general and uni-
form throughout the state, operating alike upon all per-
sons and localities of a class, it is not objectionable as
wanting uniformity of operation, or as being in the nature
of special legislation. See State v. Graham, 16 Nebr., 74;
State v. Berka, 20 Nebr., 375; County of Lancaster v. Trim-
ble, 33 Nebr., 121; State v. Robinson, 35 Nebr., 401; Van
Horn v. State, 46 Nebr., 62. “To this general statement,”
it is said in Livingston Loan & Building Ass'n v. Drummond,
49 Nebr., 205, “it is perhaps necessary to add a qualifi-
cation. The legislature may not arbitrarily and without
any possible reason create a class to be affected by leg-
islation where the result would be an infringement upon
the constitutional prohibition.”

The rule established by the authorities is that while
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it is competent for the legislature to classify, the classi-
fication, to be valid, must rest on some reason of public
policy, some substantial difference of situation or circum-
stances, that would naturally suggest the justice or ex-
pediency of diverse legislation with respect to the objects
classified. See Cooley, Constitutional Limitations [5th
ed.], 481.

In State v. Sloane, 49 N. J. Law, 356, the court, after re-
marking that the character of a law is to be determined
from a consideration of its purpose and the objects
upon which it is intended to operate, said: “If these ob-
jects are distinguished from others by characteristics
evincing a peculiar relation to the legislative purpose,
and showing the legislation to be reasonably appropri-
ate to the former and inappropriate to the,latter, the ob-
jects will be considered, as respects such legislation, to
be a class by themselves, and legislation a.cecting such
a class to be general. But if the characteristics used to
distinguish the objects to which the legislation applies
from others are not germane to the legislative purpose,
or do not indicate some reasonable appropriateness in its
application, or if objects with similar characteristics and
like relation to the legislative purpose have been ex-
cluded from the operation of the law, then the classifica-
tion would be incomplete and faulty, and the legislation
not general, but local or special.”

In State v. Sheriff of Ramsey County, 48 Minn., 236, a law
declaring the emission of dense smoke in a city to be a
nuisance, but exempting from its operation “manufactur-
ing establishments using the entire product of combus-
tion, and the heat, power, and light produced thereby,
within the building wherein the same are generated, or
within a radius of three hundred feet therefrom,” was
held unconstitutional, the court, through Vanderburgh,
J., saying: “No arbitrary distinction between different
kinds or classes of business can be sustained, the condi-
tions being otherwise similar. The statute is leveled
against the nuisance occasioned by dense smoke, and it
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can make no practical difference in what business the
owners or occupants of the buildings in which such smoke
is produced are engaged, or whether the heat evolved
from the combustion of the fuel producing such smoke is
applied to the generation of steam or other useful pur-
poses; or, further, whether steam power is used in manu-
facturing, or is applied to other uses as a grain elevator
or hoisting apparatus in a warehouse.”

In Low v. Rees Printing Co., 41 Nebr., 127, the “Eight
Hour Law” was held to be special legislation and in vio-
lation of the constitution, because, among other reasons,
it excepted from its operation persons engaged in farm
and domestic labor. One fatal infirmity of the statute
was that it arbitrarily excluded from its benefits per-
sons to whose condition, situation and circumstances it
was entirely appropriate. “Such law,” said the court in
Randolph v. Wood, 49 N. J. Law, 88, “must embrace all and
exclude none whose condition and wants render such leg-
islation equally necessary or appropriate to them as a
class.” '

Applying now to the case before us the test suggested
by the authorities cited, it seems perfectly plain that sec-
tion 58 of the irrigation act can not be sustained without
disregarding entirely the constitutional interdict against
special legislation. Prior to 1895 all owners of ditches
crossing highways were charged by section 110 of the
road law with the duty of keeping public bridges across
their ditches in repair. The legislature, by section 58,
assumed to exempt irrigation companies from this bur-
den, while leaving all other ditch owners still subject to
it. Upon what ground can this classification be justified?
Why should these companies be put in a class by them-
selves and be given immunity from the burdens which
all others, under similar conditions, are required to bear?
Their ditches are not, by the section in question, segre-
gated from other private ditches on account of any pe-
culiar characteristics which they possess. The legisla-
tion is manifestly as appropriate to the class excluded as
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to the class included; and the only reason we can dis-
cover for diverse legislation with respect to them is the
arbitrary and insufficient one of ownership. The obvious
purpose of the legislature in dealing with both classes
was to secure to the public safe and substantial bridges
across private ditches, and there was no more reason for
exempting some proprietors from the expense of main-
taining their bridges, because engaged in the business of
irrigation, than there would be for exempting others who
used their ditches to drain wet lands or to protect inclos-
ures. Where the actual situation, both as to the charac-
ter of the bridges and the occasion and necessity for their
construction and maintenance, are precisely the same,
legislation would seem to be palpably partial which sub-
jects one class of proprietors to serious burdens from
which another class is altogether exempt. Peculiarly
pertinent in this connection are the remarks of Mitchell,
J., in Johnson v. St. Paul & D. R. Co., 43 Minn., 222. In an
opinion holding that the Minnesota fellow-servant act,
although general in its scope, is applicable only to em-
ployés who are exposed to the peculiar hazards incident
to the operation of railroads, it is said: “If a distinction
is to be made as to the liability of employers to their em-
ployés, it must be based on a difference in the nature of
the employment, and not of the employers. One rule of
liability cannot be established for railway companies,
merely as such, and another rule for other employers
under like circumstances and conditions.” While we are
not unmindful of the rule of construction which requires
the judiciary to resolve all just doubts in favor of legisla-
tive acts, we feel constrained, both by reason and au-
thority, to hold that section 58 of the irrigation law of
1895 (Session Laws, 1895, p. 265, ch. 69, sec. 58), being
an attempt to confer a special privilege on a particular
class, comes under the ban of the constitution, and is,
therefore, null. The section is not so connected with the
remainder of the act as to be incapable of separation from
it. Neither can it be said that it constituted an induce-
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nient to the adoption of the measure. The remainder of
the law is, therefore, unaffected by this decision. See
State v. Moore, 48 Nebr., 870; State v. Stewart, 52 Nebr.,
243. The judgment of the district court denying the re-
lator’s application for a peremptory writ of mandamus
is reversed.

REVERSED AND REMANDED.

GERMAN NATIONAL BANK OF HASTINGS, APPELLEE, V.
FIrsT NATIONAL BANK OF HASTINGS, APPELLANT,
ET AL.

FILED SEPTEMBER 21, 1899. No. 10,645,

1. Action to Recover Assets of Debtor. A suit by a judgment creditor
under section 532, Code of Civil Procedure, to recover assets of
his debtor not reachable by execution, can be maintained only
where the debtor had himself an actionable demand at the time
the suit was instituted.

2. Agent’s Unauthorized Sale of Corporate Property: RATIFICATION.
A sale of corporate assets, made by an agent in excess of his
authority, will be, ordinarily, ratified by the acts of the corpora-
tion in dealing with the purchaser as the owner of the property.

3. : RATIFICATION: DIRECTORS. The sale of corporate property
and the disposition of the proceeds thereof, being distinct acts,
a director may be qualified to vote upon a proposition to ratify
the sale, although disqualified from voting upon a question

affecting the application of the purchase-money.

: EvIDENCE. Ratification of the unauthorized act of
a corporate officer may be inferred from silence, inaction and
other circumstances indicating acquiescence and consent.

(5

. Review: QUESTIONS NOoT RAISED BELOW: ATTORNEYS. The authority
of counsel to file a pleading for one of the parties to an action
can not be first raised in this court.

(<o)

. Corporations: UNAUTHORIZED ACTS OF AGENT: RATIFICATION. The
rule that when a principal, with knowledge of all the facts,
adopts or acquiesces in acts done by his agent in excess of his
authority, he can not afterwards disavow such acts, applies to
corporations as well as to natural persons.

7. Contracts: RATIFICATION, A principal will not be permitted to ac-
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cept and confirm so much of a contract as may be beneficial to
him, and reject the remainder.

8.

: RieuTS OF PARTIES: EQUITY: TRUSTS. Equity will not lend
its aid to one who, in violation of an agreement, seeks to appro-
priate to his own use property which, according to the agree-
ment, should be distributed among all the parties thereto.

9. Trusts: ENFORCEMENT OF JUDGMENT. One holding a judgment as
the trustee of an express trust is entitled to enforce it, for the
beneficial owners, according to the terms of the trust.

10. Judgments: SEPARATE INTERESTS OF PLAINTIFFS: EXECUTIONS. It
would seem that a judgment can not be enforced piece-meal by
each of the owners, whose claims have been merged therein, is-
suing an execution for the collection of his part.

APPEAL from the district court of Adams county.
Heard below before BEALL, J. Reversed and dismissed.

The opinion contains a statement of the case.

J. B. Cessna and Capps & Stevens, for appellant:

One of many creditors of an insolvent corporation can
not sue alone to recover corporate assets wrongfully con-
verted by defendants, without alleging that the corpora-
tion refused to sue. The corporation must be a party
plaintiff. See Davenport v. Dows, 85 U. 8., 626; McMullen
v. Ritchie, 64 Fed. Rep., 253; Hawes v. Oakland, 104 U. S,,
450; O’Conner Mining & Mfg. Co. v. Coosa Furnace Co., 10
So. Rep. [Ala.], 290; Doud v. Wisconsin P. & S. R. Co., 25
N. W. Rep. [Wis.], 533; Patterson v. Lynde, 106 U. 8., 520;
Moulton v. Connell, 27 S. W. Rep. [Tenn.], 672; Hornor v.
Henning, 93 U. 8., 231; Stone v. Chisolm, 113 U. S., 302;
Pollard v. Bailey, 20 Wall. [U. 8.], 520; Dimpfell v. Ohio
& M. R. Co., 110 U. 8, 209; City of Detroit v. Dean, 106
U. 8., 541; Bill v. Western Union Telegraph Co., 16 TFed.
Rep., 14.

The petition, not showing that suit was brought in
behalf of plaintiff and all other creditors of the corpora-
tion, fails to state a cause of action. See Pullman v. Steb-
bins, 51 Fed. Rep., 10; Hornor ». Henning, 93 U. 8., 228;
Stone v. Chisolm, 113 U. 8., 309; Childs v. Carlstein, 76 Fed.
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Rep., 86; Crease v. Babcock, 10 Met. [Mass.], 525; Cleve-
land Rolling Mill Co. v. Texas & 8. L. R. Co., 27 Fed. Rep.,
250; Hollings v. Brierfield Coal & Iron Co., 150 U. S., 371;
Day v. Buckingham, 58 N. V. Rep. [Wis.], 254; Sleeper v.
Goodwin, 31 N. W. Rep. [Wis.], 335; Cooper v. Adel Se-
curity Co., 30 8. E. Rep. [N. Car.], 348; Bethune v. Wells,
21 8. E. Rep. [Ga.], 230; Swan Land & Cattle Co. v. Frank,
148 U. 8., 605; Van Ielt v. Gardner, 54 Nebr., 701; Farmers
Loan & Trust Co. v. Funk, 49 Nebr., 353; Smith v. Hurd, 12
Met. [Mass.], 371; National Ewxchange Bank v. Peters, 44
Fed. Rep., 13; Howe v. Barney, 45 Fed. Rep., 668; Oraig v.
Gregg, 83 Pa. St., 19; Evans v. Brandon, 53 Tex., 56; Allen
v. Curtis, 26 Conn., 455; Brinckerhoff v. Bostwick, 8 N. Y.,
52; ‘Davenport v. Dows, 18 Wall. [U. 8.], 626; Wallace v.
Lincoln Savings Bank, 15 S. W. Rep. [Tenn.], 448.

All defendants in a judgment are necessary parties to
a proceeding thereon. Where a judgment has been as-
signed, the assignee is a necessary party to a suit in
equity to enforce the judgment as against assets belong-
ing to defendant. Plaintiff, one of many cestuis que trust,
can not split a joint judgment, and enforce action for his
benefit, without making the trustee and joint beneficiaries
parties. See Curtin v. Atkinson, 29 Nebr., 612; Andres v.
Kridler, 42 Nebr., T84; Grain v. Aldrich, 38 Cal., 514; G4b-
son v. Cooke, 20 Pick. [Mass.], 15; Dean v. Chandler, 44
Mo. App., 338; Wayman v. Cochrane, 35 111., 111; Wann v.
McNulty, 2 Gil. [I11.], 355; Burditt v. Porter, 21 Atl. Rep.
[Vt.], 955; Saemmis v. Wightman, 12 So. Rep. [Fla.], 536;
Chew v. Brimagen, 13 Wall. [U. 8.1, 497; Heavenridge v.
Mondy, 84 Ind., 28; Varney v. Bartlett, 5 Wis., 276; Hobson
v. McCambridge, 22 N. E. Rep. [I1l.], 823; McCormick v.
Fulton, 19 111., 570; Atkinson v. Foster, 25 N. E. Rep. [I11.],
528; Triplett v. Scott, 12 111., 137; Wilson v. Keisel, 35 Pac.
Rep. [Utah], 491.

Plaintiff’s execution issued for part of the Slaker judg-
ment was void. See Bain v. Chrisman, 27 Mo., 293; Hunt
v. Loucks, 38 Cal., 372. ’

Directors of a corporation may ratify an aet without
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taking a formal vote. See Allis v. Jones, 45 Fed. Rep.,
148; Scofield v. Parlin, 61 Fed. Rep., 804; Murray v. Nelson
Lumber Co., 143 Mass., 250; First Nat. Bank of Springficld
v. Fricke, 75 Mo., 178; Beach v. Miller, 22 N. E. Rep. [I11.],
464.

Ratification may be assumed from absence of dissent.
A corporation may ratify acts of its agents, and ratifica-
tion may be inferred from informal acquiescence in such
acts. See Follansbe v. Kilbreth, 17 111, 522; Twin-Lick Ol
Co. v. Marbury, 91 U. 8., 587; Jessup v. Illinois C. K. Co., 43
Fed. Rep., 483; Paige v. Fazackerly, 36 Barb. [N. Y.], 392;
Currie v. Bowman, 35 Pac. Rep. [Ore.], 848.

A principal can not ratify a portion of a contract, and
reject the remainder. See Gow v. Collin, 66 N. W. Rep.
[Mich.], 676; Nelson v. Bevins, 14 Nebr., 153., McKeighan v.
Hopkins, 19 Nebr., 33; Joslin v. Miller, 14 Nebr., 91; Tooker
. Sloan, 30 N. J. Eq., 394; Baer v. Lichten, 24 111. App.,
311; Clark v. Hyatt, 23 N. E. Rep. [N. Y.], 891

A. M. Post, also for appellant:

Plaintiff, when suing as a creditor or stockholder for
the enforcement of a corporate right, is required to state
with particularity the efforts made by him to induce the
desired .action by the managing board, and to show that
he exhausted available means to secure redress through
the agency of the corporation itself. See Doud v. Wiscon-
sin P. & S. R. Co., 25 N. W. Rep. [Wis.], 533; Brewer v.
Boston Theatre, 104 Mass., 378; Dunphy v. Travelers’ News-
~ paper Ass'n, 146 Mass., 495; Boyd v. Sims, 11 8. W. Rep.
[Tenn.], 948.

Plaintiff’s claim, with those of other creditors, had been
merged in the judgment in favor of Slaker; who is a nec-
essary plaintiff in a suit in equity to enforce the judgment
in the interest of creditors. See Minnesota Thresher Mfqg.
Co. v. Heipler, 52 N. W. Rep. [Minn.], 33; Allen v. Brown,
44 N. Y., 228.

Although Slaker might have prosecuted a suit for an
accounting without the presence of parties beneficially
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interested in the judgment, the right in that regard is
not reciprocal, since to a suit by one of the judgment cred-
itors for an accounting all parties interested therein are
necessary parties plaintiff, unless, of course, they refuse
to join as such, in which they may be defendants, the rea-
son therefor being stated in the petition. See Keeler .
Keeler, 11 N. J. Eq., 458; Gregory v. Stetson, 133 U. 8., 579.

Ratification, although in practice generally established
by proof of an estoppel, operates retroactively, and being
equivalent to authority in the first instance is provable
even under the general allegation of a contract duly exe-
cuted by an agent or trustee, and need not be specially
pleaded. See Bigler v. Baker, 40 Nebr., 325; Hoyt v.
Thompson, 19 N. Y., 207; Hubbard v. Town of Williamstown,
61 Wis.,.397; Long v. Osborn, 59 N. W. Rep. [Ia.], 14;
Hoosac Mining & Milling Co. v. Donat, 16 Pac. Rep. [Colo.],
157.

Tibbets Bros. & Morey and Frank I'rvine, contra:

Plaintiff properly sued in its own behalf. See Hoag-
land v. Van Etten, 22 Nebr., 681; Tatum v. Rosenthal, 30
Pac. Rep. [Cal.], 137; 5 Ency. Pl. & Pr., 534.

The suit need not be brought by the corporation, nor
need the petition show that the corporation refused to
act. See Hudson v. Plets, 11 Paige [N. Y.], 180; City of
Cincinnati v. Hafer, 49 O. St., 60.

Misjoinder or defect of parties was waived, and objec-
tion otherwise invalid. See Culbertson Irrigating & Water

" Power Co. v. Wildman, 45 Nebr., 663; Beeler v. First Nat.
Bank, 34 Nebr., 348; Stephens v. Harding, 48 Nebr., 659;
Mills v. Miller, 2 Nebr., 299 ; Lederer v. Union Savings Bank,
52 Nebr., 133; Pottinger v. Garrison, 3 Nebr., 221; Harral
v. Gray, 10 Neb., 186; Dorrington v. Minnick, 15 Nebr.,
397; Buck v. Reed, 27 Nebr., 67; Pheniz Mutual Life
Ins. Co. v. Brown, 37 Nebr., 705; Ainsworth v. Taylor, 53
Nebr., 484; Troup v. Horbach, 57 Nebr., 644.

The judgment and execution were a sufficient basis for
the suit. See Harlan v. Harlan, 14 Lea [Tenn.], 107;
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Snavely v. Harkrader, 30 Gratt. [Va.], 487; McCollum v.
Hubbert, 13 Ala., 282; Commercial Nat. Bank v. Gibson, 37
Nebr., 750.

The hardware company did not ratify the sale. See
Butts v. Wood, 37T N. Y., 317.

SULLIVAN, J.

At a former term a judgment in favor of the First
National Bank of Hastings was reversed, and the cause
remanded to the district court for further proceedings.
See German Nat. Bank of Hastings v. First Nat. Bank of
Hastings, 55 Nebr., 86. Thereupon the plaintiff filed an
amended petition, and brought John Slaker and the
Burger-Alexander Hardware Company into the case as
parties defendant. The hardware company answered,
alleging that it had ratified the sale to Carson Hamot,
and had also ratified the application of the proceeds of
the sale upon its indebtedness to the defendant bank.
The second amended petition was framed on the theory
that Clark and Oliver had converted the stock of hard-
ware, and that the appellant was, therefore, liable, either
for the value of the property or for the proceeds of the
sale. The court found against the First National Bank,
and made no finding as to Clark and Oliver. As the bank
could not possibly be liable for conversion unless Clark
and Oliver were also liable, this action of the court can be
accounted for only on the hypothesis that there was a
ratification of the sale, but not of the application of the
proceeds. The sale to Hamot was an act entirely distinct
from the disposition of the purchase price. The directors
and stockholders of the hardware company might, of
course, have been quite willing to sanction the sale, but
unwilling to give the whole sum realimd therefrom to a
single creditor. It would seem that the learned trial
court, having this obvious distinction in mind, found
against the plaintiff on the charge of conversion, but
nevertheless gave judgment in its favor on the assnmp-
tion that the sale had been ratified, and that the defend-
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ant bank had, without right or authority, became pos-
sessed of the vendor’s money. The evidence undoubtedly
justifies the conelusion that there was a ratification of
the sale, but it is, in our opinion, plainly insufficient to
warrant a finding that the payment to appellant was not
ratified. It appears that at the time the Burger-Alex-
ander Hardware Company effected a consolidation with
the Denver Hardware Company there was an understand-
ing among the officers of the former corporation that the
stock retained in Hastings should be sold at the first fa-
vorable opportunity, and the proceeds of the sale applied
in liquidation of the company’s indebtedness. It also
appears that the sale to Hamot was for a fair price; that
the stock was turned over to him without objection from
any one; that the directors of the hardware company
distinctly recognized the validity of the sale by author-
izing, on October 12, 1891, the repurchase of an iron safe
which was part of the property sold to Hamot; that the
appellant,.upon receiving the proceeds of the sale, sur-
rendered notes of the company to the amount of $9,600
and the same were canceled, and new notes given for the
balance remaining due; that such balance was consoli-
dated with the claim of the German National Bank and
the claims of other creditors; that the company gave a
new note to John Slaker for the aggregated amounts;
that Slaker, who was cashier of the appellee, executed a
writing acknowledging that he held such note in trust,
and agreeing to undertake the collection of the same, and
to make a pro rate distribution of any sums collected; that
Slaker afterwards reduced the trust note to judgment,
and that the plaintiff, as a basis for this action, caused
an execution to be issued thereon for the amount of its
claim. It further appears that the assets of the hardware
company were thought to be sufficient to pay its debts
until the failure of the Denver Hardware Company ren-
dered the stock of that corporation practically worthless;
that appellant’s right to the proceeds of the sale to
Hamot was not questioned by any officer or stockholder
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of the hardware company prior to the bringing of this
action, or for a period of about three years.

Let us now consider the legal consequences of the con-
ceded facts. This suit, it must be remembered, is not in
the nature of a creditors’ bill to recover assets disposed
of in fraud of the rights of creditors. Itis a suit brought
by the plaintiff under section 532 of the Code of Civil Pro-
cedure to enforcé, for its own benefit, a right of action
which it is claimed the Burger-Alexander Hardware Com-
pany has against the First National Bank of Hastings,
Oswald Oliver and A. L. Clark. The contention of the
plaintiff is not that there was a fraudulent transfer of
assets to the appellant, but that there was no transfer
at all, and that the hardware company might therefore
sue for the value of the property sold to Hamot, or else
for the purchase price paid over to the defendant bank.
“This action,” say counsel, “as it now stands, is an action,
on the part of a creditor, to subject to its claim assets of
a debtor not reachable by execution.” This, being the
character of the case, it is evident the plaintiff’s rights
are precisely the same as those of the hardware company.
The plaintiff can not succeed unless its debtor had an
actionable demand against the appellant when this suit
was instituted. That the sale of the stock of hardware -
was ratified by the authorized purchase of the iron safe
admits of no doubt whatever. There could be no more
unequivocal recognition of the validity of Hamot’s title
than by treating with him as the owner of the property.
It can not be supposed that the company would purchase
and pay for an article which it already owned. It is true
that the presence of Oliver, as a director, at the October
meeting was necessary to constitute a quorum, but we
are unable to perceive any reason why he might not be
counted, nor why he might not vote upon the resolution
to buy the safe. The ratification of the sale affected in
no way the disposition of the money derived therefrom.
Taking into account the fact that a sale of the stock of
hardware was in contemplation for six or eight months
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before it was made,that a fair price was realized,and that
neither officer nor stockholder of the company has to this
hour made any attempt to repudiate the transaction,
thére is, indeed, small reason for the claim that the trans-
fer was not ratified by the owner of the property. And
equally inadequate, it seems to us, are the reasons ad-
vanced to show that the payment of the proceeds of the
sale to the appellant was not confirmed by acquiescence.
Under circumstances that called for an expression of dis-
sent, if the payment was not approved, the corporation
remained silent. When, through its president, it took
up and canceled its notes to the amount of $9,600 held by
the defendant bank, it must surely have recognized the
bank’s right to the proceeds of the sale; and when it exe-
cuted renewal notes for the indebtedness thus reduced,
it must have done so on the assumption that a partial
payment had been made. Whensued on the Slaker note,
the corporation, being itself before the court, admitted
the validity of these renewals, and thus ratified the trans-
action in which they had their origin. At no time has
there been an attempt by the hardware company, or any
one connected with it, to assert a claim to the money
received by the bank from Carson Hamot. Even now
the company in its answer insists that the application
of the proceeds of the sale was properly made. This
pleading, it is true, is signed by ecounsel for the First
National Bank, but ‘the plaintiffts and the trial court
dealt with it as the answer of the corporation, and we
- must so consider it. Had the Burger-Alexander Hard-
ware Company been a copartnership, no one would doubt
that the agent’s unauthorized act in making the payment
to the bank had been fully ratified. No one would con-
tend that it could now maintain an action to recover from
the bank the money so paid. But .the doctrine that when
a principal, with knowledge of all the facts, adopts or
acquiesces in acts done by an agent in excess of his au-
thority, he can not afterwards disavow such acts, ap-
plies as well to corporations as to natural persons. See
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Rich v. State Nat. Bank of Lincoln, T Nebr., 201; Evans,
Agency [Ewell’s ed.], 70*; 17 Am. & Eng. Ency. Law,
162; Cooley, Torts [1st ed.], 127*. “The law is well set-
tled,” says Williams, J., in Kelscy v. National Bank, 69 Pa.
St., 426, “that the principal who neglects promptly to dis-
avow an act of his agent, by which the latter has tran-
scended his authority, makes the act his own, * * ¥ and
the maxim which makes ratification equivalent to a pre-
cedent authority, is as much predicable of ratification by
a corporation as it is of ratification by any other princi-
pal, and it is equally to be presumed from the absence of
dissent.” 'We think the conclusion of the trial court that
there was no ratification by the hardware company of the
payment to the First National Bank is, under the evi-
dence, altogether unwarranted, and that the judgment in
favor of the plaintiff must be, therefore, reversed.

But there is another reason why the plaintiff must fail
in this action. When Slaker consolidated the claim of
the German National Bank with the claims of other cred-
itors, and agreed to collect the note given for the aggre-
gated amounts, and make ratable distribution among the
beneficial owners, he did an act which his principal was
bound to accept or reject as an entirety. It has, after
due deliberation, elected to claim under the Slaker judg-
ment, and in so doing has, in contemplation of law, rati-
fied the entire transaction. A principal will not be per-
mitted to accept and confirm so much of a contract made
by an agent as may be beneficial to him, and reject the
remainder. See Rogers v. Empkie Hardware Co., 24 Nebr.,
653; Kansas Mfg. Co. v. Wagoner, 25 Nebr., 439; United
States School Furniture Co. v. School District, 56 Nebr., 645.
After the plaintiff had impliedly agreed that the Slaker
judgment should be enforced for the common benefit of
all the creditors whose claims had been merged therein,
it could not be permitted to usurp the functions of the
trustee, break away from its contract, issue an execution,
and appropriate the assets of the hardware company to
its exclusive use. Certainly it is not the business of a
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court of equity to lend its aid to the plaintiff under such
circumstances. A creditor is not entitled to preference
over other creditors when his superior diligence is the
result of his having broken his contract with them.

The validity of the execution issued at the instance of
plaintiff, and without authority from Slaker, who was the
trustee of an express trust, has been much discussed.
But, in view of the conclusion reached, the point is not de-
cided. It would seem, however, that a judgment can not
be enforced piece-meal, and that one of several beneficial
owners is not entitled to an execution on his portion.
See Davis v. Ferguson, 148 Mass., 603; Todd v. Botchford,
86 N. Y., 517; Weiss v. Chambers, 50 Mich., 158; Bank of
Sheboygan v. Trilling, 75 Wis., 163. The judgment is re-
versed, and the petition dismissed.

REVERSED AND DISMISSED.

THOMAS W. SKINNER ET AL. V. FIRST NATIONAL BANK
OoF PAwNEE Crry.

FiLED SEPTEMBER 21, 1899. No. 8,963.

1. Chattel Mortgages: SEVERAL CREDITORS. A chattel mortgage given
by a debtor to several creditors, who, by the terms of the instru-
ment, are to prorate in the proceeds of the mortgaged property,
is the legal equivalent of a separate mortgage to each of such
creditors.

) : VOLUNTARY ASSIGNMENTS. Such mortgage- is mot
an assignment, and is unaffected by the provisions of the statute
in relation to voluntary assignments for the benefit of creditors.

3. Attachment: Ri1GHTS OF DEFENDANT. An attachment defendant
who has incumbered the attached property beyond its value is
entitled to be heard on a motion to discharge the attachment.

ERROR from the district court of Pawnee county. Tried
below before BABCOCK, J. Reversed in part.
6
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Conley & Fulton, Lindsay & Raper, and F. Martin, for
plaintiffs in error. '

J. H. Broady and Story & Story, contra.

SULLIVAN, J.

On Saturday evening, February 16, 1895, Meek, Skin-
ner & Co., a partnership engaged in the hardware busi-
ness in Pawnee City, executed a chattel mortgage on its
stock of merchandise, and a bill of sale for its notes and
book accounts, in favor of sixty-five of the firm creditors.
By the terms of the instruments all creditors who should
accept the security were to share pro rate in the proceeds
of the property mortgaged. Both instruments were filed
for record at 9:20 P. M. of the day on which they were
made. At this time only two of the sixty-five creditors
had knowledge of the transaction. These promptly ac-
cepted the security and one of them was put in possession
of the mortgaged property. On the following day an-
other of the creditors was informed of the action taken
by the partnership, and he immediately signified his ac-
" ceptance of the mortgage. The First National Bank of
Pawnee City was one of the sixty-five creditors, but it
declined to accept the security, and on Monday morning
commenced an action against Meek, Skinner & Co., and
caused an attachment to be levied upon all the property
described in the chattel mortgage and bill of sale. The
grounds upon which it is sought to justify the attach-
ment are (1) that the mortgage and bill of sale were in-
tended to hinder, delay and defraud creditors, and (2)
that they constituted an assignment which was ineffect-
ive for want of conformity with the statute in relation to
voluntary assignments. The defendants moved to dis-
charge the attachment. The court denied the motion,
rendered judgment in favor of the bank, and ordered a
sale of the attached property. The main question pre-
sented by the petition in error is the correctness of the
ruling sustaining the attachment. The evidence on the
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hearing of the motion showed that the claims which the
defendants intended to secure were valid claims, and
that they turned over substantially all their property for
the purpose of having it sold, and the proeceeds applied
pro rate among their creditors. Every circumstance indi-
cates that it was the purpose of the defendants to pay
their creditors as fast as possible, and not to hinder or
delay them in the collection of their debts. We fail to
find in the record anything whatever to warrant the con-
clusion that the mortgage in question was the product
of a fraudulent design. The plaintiff, however, contends
that in the absence of actual fraud the attachment was
justified on the ground that the mortgage was an illegal
assignment, and therefore constructively fraudulent. We
need not consider whether constructive fraud will sup-
port an attachment, for that question is not before us.
The mortgage to the sixty-five creditors was, in all re-
spects, the legal equivalent of a separate mortgage to
each of such creditors. We so decided in the case of
Sloan v. Thomas Mfg. Co., 58 Nebr., 713, 79 N. W. Rep., 728.
The principle of that decision was previously recognized
in Jones v. Loree, 37 Nebr., 816; Smith v. Phelan, 40 Nebr.,
765, Meyer v. Union Bag & Paper Co., 41 Nebr., 67, and Kil-
patrick-Koch Dry Goods Co. v. Bremers, 44 Nebr., 863.
One other question remains to be considered. It is
argued that because defendants had mortgaged the prop-
erty to secure debts exceeding its value, and had parted
with the possession, they had no such interest as would
entitle them to-demand a dissolution of the attachment.
This precise point was fully considered in Mc¢Cord o.
Bowen, 51 Nebr., 247, and the conclusion reached, after an
extended review of the authorities, that an attachment
defendant may contest the attachment, notwithstanding
the fact that the debt secured exceeds the value of the
mortgaged property. We adhere {5 the rule laid down in
that decision. The order overruling the motion to dis-
solve the attachment and the order directing a sale of the
atfcached property are reversed. There is no error in the
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judgment rendered on the pleadings and it is, therefore,
affirmed.
JUDGMENT ACCORDINGLY.

HEIDIMAN-BENOIST SADDLERY COMPANY ET AL. V.
JOSEPH SCHOTT.

FILED SEPTEMBER 21, 1899. No. 8,()55.

1. Chattel Mortgages: PossEssioN BY MORTGAGOR: IFFRAUD. The fact
that a mortgagor of chattels remains in possession thereof after
making the mortgage, is only presumptive evidence of fraud,
which may be overcome by proper proof.

: FrauDp: INTENTION. Whether the mortgage is fraudulent
depends on the intention of the parties, and is not a question of
law for the court, but a question of fact for the jury.

3. Replevin: JUDGMENT FOR PLAINTIFF. In an action of replevin the
plaintiff is entitled to a verdict and a judgment for the property
or the value of the property, which was wrongfully withheld
from him by the defendant when the suit was instituted.

4. : DamagEs. In replevin the plaintiff can not recover dam-

ages for property which was not in defendant’s possession, or
under his control at the beginning of the suit.

ErRROR from the district court of Holt county. Tried
below before KINKAID, J. Affirmed upon filing of remit-
titur. ‘

H. M. Uttley, for plaintiffs in error.
R. R. Dickson, contra.

SULLIVAN, J.

Joseph Schott brought this action against the plain-
tiffs in error to recover possession of a stock of mer-
chandise. Some of the property described in the order
of delivery was seized by the sheriff, and turned over to
the plaintiff. But the greater portion of it could not be
found. At the trial, the right of possession was claimed
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by both parties under chattel mortgages executed to
them by the original owner, J. F. Pfunder, of the city of
O’Neill. The plaintiff’s mortgage was made and recorded
December 13, 1893. Three days later the defendants ob-
tained their mortgages. At the same time they took
possession of Pfunder’s store, and proceeded to sell the
mortgaged stock in the usual course of the retail trade.
After they had been in possession for eight months, or
thereabouts, this suit was commenced against them. The
jury found the issues in favor of the plaintiff; they found
the value of the property taken on the writ to be $135,
and the value of the property sold and disposed of to be
$280. The court denied a motion for a new trial, and ren-
dered judgment confirming plaintiff’s possessory title and
awarding him as damages the value of the property dis-
sipated before the commencement of the suit. The de-
fendants prosecute error. They insist, first, that the
court should have given the jury a peremptory direction
to return a verdict in their favor, because the evidence
conclusively shows that the mortgagor remained in pos-
session of the stock, and dealt with it as his own for the
space of three days. It does not appear by the mortgage,
or otherwise, that Pfunder was disposing of the property
for his own benefit by the plaintiff’s authority, or with
his consent. Whether the mortgage was fraudulent as to
defendants, who were creditors of Pfunder, was a ques-
tion of fact for the jury to determine from a consideration
of all the facts and circumstances proven on the trial.
That the mortgagor continued in possession of the store
and continued to dispose of the stock in the ordinary way
was a circumstance tending to prove fraud; but it was
by no means conclusive. The validity of the mortgage
depended on the intention of the parties, and that, ac-
cording to the provisions of our statute, was not a ques-
tion of law for the court. See Compiled Statutes, 1897,
ch. 32, sec. 20; Turner v. Killian, 12 Nebr., 580; Lepin v.
Coon, 54 Nebr., 664.

It is next contended that the verdict and the judgment
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are not supported by sufficient evidence. This contention
must be sustained. The action, being primarily for pos-
session, must be brought against one having the custody
or control of the property. If the defendant has parted
with its possession, the remedy must be against him in
some other form of action. In Cobbey, Replevin, section
64, it is said: “Replevin will not lie against one who is
not detaining the property when the writ is sued out.
It is the condition of things when the suit is commenced
which furnishes the ground for the action. It is strictly
a possessory action and it lies only in behalf of one en-
titled to possession against one having, at the time the
suit is begun, actual or constructive possession and con-
trol of the property.” With a qualification not material
to this case, the rule stated by the learned author was rec-
ognized and approved by this court in Depriest v. McKin-
stry, 38 Nebr., 194, where it was said that the plaintiff in
replevin must allege and prove, not only that the prop-
erty was in the defendant’s possession or control when
the suit was instituted, but also that it was wrongfully
withheld. The adjudications elsewhere are to the same
effect. See Moses v. Morris, 20 Kan., 208; State v. Jen-
nings, 14 O. St., 73; Willis v. De Witt, 3 8. Dak., 281; Hall
v. White, 106 Mass., 599; McHugh v. Robinson, 71 Wis., 565.

It is argued in the brief filed on behalf of plaintiff that
section 193 of the Code of Civil Procedure authorizes the
practice adopted by the trial court in this case. The sec-
tion is as follows: “When the property claimed has not
been taken, or has been returned to the defendant by the
sheriff for want of the undertaking required by section
one hundred and eighty-six, the action may proceed as
one for damages only, and the plaintiff shall be entitled
to such damages as are right and proper; but if the prop-
erty be returned for want of the undertaking required by
section -one hundred and eighty-six, the plaintiff shall
pay all costs made by taking the same.” This section
permits the plaintiff to recover the value of chattels
which were properly the subject of the suit. It doubtless
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warrants a judgment in his favor for the value of any
part of the property not found by the officer charged
with the execution of the writ. But it does not justify a
recovery without proof that the material averments of
the petition are true. It does not change the rule that a
litigant is entitled to affirmative relief only to the extent
that the evidence sustains the facts alleged in his plead-
ing. The judgment will be affirmed if the plaintiff shall
file in this court within thirty days a remittitur for $280;
otherwise it will be reversed.

JUDGMENT ACCORDINGLY.

JACOB ZIMMERMAN V. KEARNEY COUNTY BANK.
FiLEDp SEPTEMBER 21, 1899, No. 8,693.

1. Witnesses: IMPEACHMENT: STATEMENTS OUT OF COURT. A witness
may be impeached by showing that he made statements out of
court contrary to those made in court in regard to some mat-
ters relevant to the issue.

2. : : . Such declarations are not substantive evi-
dence of the fact declared, unless made against interest by one
who is a party to the record.

3. : : . Such declarations are received to aid. the
court or the jury in estimating the character and credibility of
the witness.

4. : : . To lay the foundation for such testimony
the attention of the witness should be directed, with reasonable
certainty, to the time, place and circumstances of making the
declarations, so that he may refresh his recollection and recon-
cile, if he can, his declarations with his evidence.

REHEARING of case reported in 57 Nebr., 800, Judgment
below reversed.

Ed L. Adams and F. G. Hamer, for plaintiff in.error.
J. L. McPheely, contra.
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SULLIVAN, J.

At the January term an opinion was filed affirming the
judgment of the district court. See Zimmerman v. Kearney
County Bank, 57 Nebr., 800, 78 N. W. Rep., 366. After-
wards a rehearing was allowed and the cause again sub-
mitted. The insistence of defendant in the brief now be-
fore us is that we were wrong in holding that there was
no error in the exclusion of evidence offered on the trial.
It appears from the record that the plaintiff took the dep-
osition of W. H. Paddock and read to the jury the examin-
ation in chief. This testimony was to the effect that the
firm of Finch & Paddock had sold the note in suit to the
plaintiff, and had no longer any interest therein, and that
Rogers and Chapin, the president and cashier of the
bank, had no knowledge at the time of the purchase that
the note was usurious, or that there existed any other de-
fense to its enforcement. On cross-examination Mr.
Paddock testified as follows:

“Q. Now, Mr. Paddock, hadn’t you tried in person to
collect this note in suit of the defendant since the time
you claimed to have sold it?

“A. No, sir.

“Q. Didn’t you in the early part of September, 1893, in
Holdrege, Neb., in front of the United States National
Bank, ask Zimmerman for the money on this note and at
that time state to him that you and Finch were still the
owners of this note and that you knew defendant had
sold a farm and had the money for it and demanded of
him payment of this note? ‘

“A. No, sir; I did not demand the money for the note,
nor I didn’t tell him that Finch and Paddock owned it.
I met Zimmerman in September, 1893, as stated, in front
of the bank and asked him why he did not pay Rogers
and Chapin this note. Jacob Zimmerman said to me
that he had sold a farm and part of the money which he
had received from the sale of the farm was in certificates
of deposit in one of the banks in Kearney, Nebraska,
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and the certificates were time certificates and could not
get the money until they matured.

~ “Q. Mr. Paddock, didn’t you at the time of this conver-
sation propose to Zimmerman, the defendant, that you
would cash the time certificates and give him credit on
the note?

“A. No, sir.

«Q. Now in this connection didn’t Zimmerman tell you
that the Kearney County Bank claimed to own this note,
and you answered that it did not, but that you owned
it and you would cash those certificates and give him a
receipt and have the amount credited on the note?

“A. No, sir; he did say the Kearney County Bank
claimed to own the note, but I did not say that Finch and
Paddock owned the note, or that we would cash these
certificates and give him credit on the note.
+* #* # # *® # #*

“Q. Now, Mr. Paddock, didn’t you in September or Oc-
tober, 1892, and after you claimed to have gold this note
to plaintiff, have a conversation with the defendant Zim-
merman in Minden, Nebraska, on the north side of the
square near Thorne’s Block in which you told Zimmer-

* man that Finch & Paddock, or we, referring to Finch
& Paddock, owned this note in question?

«A. Never told Zimmerman after July 18, 1892, that
we, or Finch & Paddock, owned the note in question in
Minden or any other place.”

These questions and answers were offered by the de-
fendant as part of Paddock’s testimony, but were, on
plaintiff’s objection, excluded by the court. The defend-
ant then offered to prove that Paddock had, at the times
and places referred to in the foregoing questions, stated
to Zimmerman that Iinch & Paddock were the owners
of the note; that it had not been sold to the bank, but was
merely held by it for collection. These offers were re-
jected on the theory, as we understand it, that they were
not admissible as original evidence for the defendant and
" were, therefore, not admissible for the purpose of im-
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peachment. That a witness may be impeached by show-
ing that he made statements out of court contrary to
those made in court in regard to some matter relevant to
the issue is believed to be the doctrine of all courts ad-
ministering our system of jurisprudence. The cases in
which the rule is recognized and enforced are almost
as thick as leaves in Vallombrosa. Many of them are
collected in 29 Am. & Eng. Ency. Law, 789. Others will
be found in the note to Allen v. State, 78 Am. Dec. [Ga.],
760. Such declarations can not, of course, be received as
substantive evidence of the fact declared, unless made
by one who is a party to the record. They are not com-
petent to prove any of the facts in controversy, but are
received to discredit the testimony of the witness by
showing him to be untruthful. It has often been held
that a witness may not be impeached by showing that his
testimony concerning some fact does not coincide with
a previously expressed opinion in regard to the same
matter; and the authorities everywhere hold that the ex-
tra-judicial statement of a witness will not be received
to impeach him upon a point entirely collateral to the
issue. But these rules have no application whatever to
the question here presented for decision. The testimony.
of Paddock touching the sale of the note to the plaintiff
was relevant to the issue. The imputed statements were
plainly contradictory of such testimony and should have
been given to the jury to aid them in estimating the char-
acter and credibility of the witness. That an adequate
foundation was laid for the impeaching evidence is shown
beyond cavil by the fact that even Paddock distinetly
remembered one of the occasions on which the alleged
contradictory declarations were made. The rule is
grounded in common sense, and only requires that the
attention of the witness be directed with reasonable cer-
tainty to the time, place and circumstances, so that he
may refresh his recollection and reconcile, if he can, his
declarations with his evidence. See Kelsey v. Layne, 28
Kan., 218; Pendleton v. Empire Stone Dressing Co., 19 N.
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Y., 13; Ewvansville & T. H. R. Co. v. Montgomery, 85 Ind.,
494. The judgment is reversed and the cause remanded.

REVERSED AND REMANDED.
HARRISON, C. J.

I adhere to the former opinion in this case.

INTERSTATE SAVINGS & LLOAN ASSOCIATION, APPELLEE, V.
HATTIE B. STRINE ET AL., APPELLANTS.

FILED SEPTEMBER 21,1899, No. 8,724.

1. Foreign Building and Loan Assdciations: UsURY. Foreign buiig-
ing and loan associations doing business in this state are, on
their usurious contracts, subject to the penalties of the statute
against usury.

2. Conflicting Evidence: REVIEW. A finding of the trial court on
substantially conflicting evidence will not be disturbed.

REHEARING of case reported in 58 Nebr., 133. Judgment
below reversed.

Daniel F'. Osgood, for appellants.
Benjamin F. Johnson, contra.

SuULLIVAN, J.

An opinion was filed at the last term reversing the
judgment of the district court, and remanding the cause
with instructions. A rehearing was allowed on the ap-
plication of the appellee, and the cause has been argued
and again submitted. The principal contention of the
loan association is that the usury law is not applicable
to either domestic or foreign corporations of the class to
which it belongs. That building and loan associations,
incorporated under the laws of this state, are not affected
by the statute against usury is settled beyond contro-
versy. But in National Mutual Building & Loan Ass'n v.
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Keeney, 57 Nebr., 94, we held that foreign associations are
not within the proviso of section 9 of the act of 1891
(Session Laws, 1891, p. 207, ch. 14, sec. 9), that being the
clause under which the exemption is claimed. Counsel
for the plaintiff has presented a very able argument
against the injustice and impolicy of discriminating
against building and loan associations organized under
the laws of other states; but he has entirely failed to
convince us that the legislature intended to except such
corporations from the operation of the law against usury.
The legislative policy may be unwise, but the legislative
meaning is not doubtful. The conclusion heretofore
reached upon this question is manifestly sound and will
be adhered to.

In the former opinion it was said that there was some
conflict in the evidence as to whether the mortgaged
property was the homestead of the Strines at the time the
mortgage was executed, and the cause was remanded
with instructions to the district court to determine that
question. Our attention is now directed to the fact that
the trial court, as shown by the record, made the follow-
ing finding: “The court further finds that said premises,
at the time of the execution of said above described mort-
gage by the defendants, was not their homestead.” It
being thus settled that the property was not the home-
stead of the appellants when the loan was made, and the
security given, there should be entered in the district
court a decree of foreclosure in favor of the plaintiff for
$374.30. All costs, except those incurred in enforcing the
decree, should be taxed to the plaintiff.

JUDGMENT ACCORDINGLY.
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JOHN B. MOORE V. F'RANK F. PARKER.
FILED SEPTEMBER 21, 1899. No. 8,944,

1. Forcible Entry and Detainer: PETITION. A complaint in an action
of forcible entry and detainer which accurately describes the
premises, and distinetly charges an unlawful and forcible de-
tention thereof by defendant is sufficient.

: EVIDENCE OF TITLE: LAND-OFFICE RECEIPT. The duplicate
receipt of the receiver of a United States land office is evidence
of title upon which the holder can maintain a possessory action
for the premises therein described.

3. Evidence: LETTER OF OFFICER. A certified copy of a letter written
by a public officer stating in a general way what the records of
. his office disclose is not competent evidence of the facts stated.

ERROR from the district court of Burt county. Tried
below before PowrLL, J. Affirmed.

Lidward W. Peterson, for plaintiff in error.
Ira Thomas and H. H. Bowes, contra.

SULLIVAN, J.

This action was brought by Frank I. Parker against
John B. Moore, under the provisions of sections 1019-
1032, Code of Civil Procedure, to recover possession of
160 acres of land in Burt county. After a trial in-the
county court the cause was appealed to the district court,
where the plaintiff had judgment in his favor for res-
titution of the premises and costs. The defendant prose-
cutes error, alleging that the complaint does not state a
cause of action, and that the evidence is insufficient to
support the finding and judgment. The complaint is not
defective in any essential particular. It accurately de-
scribes the premises, and distinctly charges an unlawful
and forcible detention of the same by the defendant.
The statute requires nothing more. See Code of Civil
Procedure, sec. 1023. That the evidence fully sustains
the conclusion of the trial court we entertain no.doubt
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whatever. The property in dispute is part of the public
domain, and the plaintiff’s right to possess and occupy
it was shown by the duplicate receipt of the receiver of
the local land office. This, for the purposes of the case,
was proof of title equivalent to the production of a pat-
ent. See Code of Civil Procedure, sec. 411. The only
evidence given by defendant in support of his asserted
right of possession was that he had gone peaceably upon
the land; that he had occupied it for about six years; that
he had improved it with the intention of acquiring the
title, and had made an unsuccessful effort to enter it
under the homestead act. He also attempted to show
that at the time of the trial his right to the land was
involved in a pending appeal from the commissioner of
the general land office to the secretary of the interior;
but the proof tendered to establish that fact was plainly
incompetent. The document offered was not a copy of
the record of any official action taken by the commis-
sioner. It was merely a certified copy of an answer to
an inquiry from defendant’s counsel and stated, in a
general way, what the records of the commissioner’s
office disclosed touching defendant’s appeal from the de-
cision of the register and receiver of the land office at
O’Neill. There was no competent evidence tending to
show that Moore had any legal or equitable rights in
the premises, and the judgment of the district court is,
therefore,

AFFIRMED.

HAINES MEYERS V. JOHN R. SMITH.
FrLep OCTOBER 5, 1859. No. 10,567.

1, Opening Judgment: REMEDIES: EFFECT OF REVIEW. The provisions
of the Code of Civil Procedure in regard to vacation of judgments
and granting of new trials are not exclusive. The right to an in-
dependent equitable action also exists, and such action may,
under certain circumstances, be prosecuted after removal and
review of the judgment suit in the court of last resort.

".2\'1‘,'_
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: PETITION. The petition in this case examined, and
held to state a cause of action for equitable relief against a
judgment at law.

3.

: FALSE TESTIMONY. In an equitable action to vacate
a judgment on the ground of the reception of false testimony
or perjury, committed during the trial of the cause in which
it was render’ed, the general rule is that the action must be
predicated upon perjury of the successful party, or his wit-
nesses, or dn matter in the evidence produced for him.

NEWLY-DISCOVERED EVIDENCE. Alleged newly-discovered
evidence, consisting of statements of the successful party and
the main witness in an action of criminal conversation averred
to have been made after the trial and out of court, being cumu-
lative or impeaching in their character, determined not suffi-
cient to uphold a decree of vacation of the judgment and the
granting of a new trial.

4.

ERROR from the district court of Richardson county.
Tried below before STULL, J. Reversed.

The opinion contains a statement of the case.

J. H. Broady, for plaintiff in error:

A judgment affirmed by the court of last resort can not
be opened in a suit in equity. See Codde v. Makhiat, 66 N.
W. Rep. [Mich.], 1093; Gray v. Barton, 62 Mich., 186.

A court of equity can not set aside a judgment at law
because of the perjury of a witness who testified in the
action at law. See United States v. Throckmorton, 98 U.
S., 61; Mayor v. Brady, 115 N. Y., 599; Cotshausen v.
Kerting, 29 Fed. Rep., 821.

A court of equity will not set aside a judgment at law
on account of matters which were presented and con-
sidered in the case wherein such judgment was rendered.
See Bateman v. Willoe, 1 Sch. & Lef. [Irish], 201; Dizon
v. Graham, 16 Ia., 310; Cottle v. Cole, 20 Ia., 482; Borland
v. Thornton, 12 Cal., 440; Riddle v. Baker, 13 Cal., 295;
Railroad Co. v. Neal, 1 Wood [U. 8.], 353; Greene v. Greene,
2 Gray [Mass.], 361.

Edwin Falloon, contra :

Perjured litigants. cannot reap the fruit of their own
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iniquity. A judgment obtained by false testimony of
plaintiff may be set aside in an independent suit in
equity. See Monro v. Callahan, 55 Nebr., 75; Stowell v.
Eldred, 26 Wis., 504; Klaes v. Klaes, 72 N. W. Rep. [Ia.],
T17; Heathcote v. Haskins, 38 N. W. Rep. [1a.], 419; Bald-
win v. Sheets, 39 O. St., 624.

A: judgment obtained by perjury of a party may be va-
cated after it has been affirmed in the supreme court.
See Monro v. Callahan, 55 Nebr., 75.

Harrison, C. J.

In an action of criminal conversation Haines Meyers
obtained a judgment against John R. Smith in the sum
of $3,000, and in an error proceeding the judgment was
affirmed, both on its first submission and rehearing. The
first opinion is reported in 52 Nebr., 70, and the one on re-
hearing in 54 Nebr, 1. It was filed February 17, 1898. On
IFebruary 28, 1898, a petition was filed in the district court
of Richardson county for John R. Smith, the prayer of
which was that a temporary injuction be granted against
the enforcement of Haines Meyers of his judgment, also
that upon final hearing the judgment be vacated. The
temporary injunction was granted and issues joined, a
trial of which resulted in a decree by which the judg-
ment, the subject of attack, was set aside and a new trial
ordered of the action for eriminal conversation. The pe-
tition in the case at bar stated as a ground for the relief
sought that the judgment against which the action was
directed had been obtained through the fraud and per-
jured testimony of the successful party and his wife.
The trial court set forth in the decree in the present case
that it had been made to appear that the verdict and
judgment in the action at law was obtained through
false and perjured testimony. In this error proceeding
a reversal of the decree is asked.

It is objected that the petition does not state a cause
of action, and three reasons are stated to sustain the con-
tention. First, that the Code has provided a remedy, and
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this action was not commenced within the time pre-
scribed or had become barred. See Code of Civil Pro-
cedure, secs. 602, 609, 318. To this it must be said that
the petitioner disclaims any proceeding under the Code,
and asserts the right to an independent equitable action,
and that this suit is such an one. It is true that by our
Code actions at law and in equity are blended and there
is but one form of action. But that the proceedings pro-
vided in the Code for the vacation of judgments are but
cumulative and concurrent with an equitable action was
recognized in Munro v. Callahan, 55 Nebr., 75, which was
a suit very similar to this at bar, and we have discovered
no reason for changing the views then expressed. On
this point see, also, 11 Ency. P1l. & Pr. 1185, 1186 and
note. A second reason is that it was shown in the peti-
tion that the original case had been removed to the court
of last resort, there reviewed and affirmed, and that after
such proceedings a bill in equity will not lie. But in this
case the allegations were of matters discovered subse-
quent to the time at which any advantage could be taken
of them in the law case and prior to its review, and, in a
proper case, that this was true would confer jurisdiction.
The case of Munro v. Callahan, supra, although no par-
ticular mention is made of the subject, seems to uphold
the doctrine we have just stated. The third reason is
that the petition, in its substance or statements which
set forth the matters of the merits of the suit, was insuffi-
cient. We are satisfied from an examination of the
pleading that, while in some respects it is not entirely
satisfactory, it states a cause of action.

It is further claimed that the evidence was insufficient
to establish the allegations of the petition and to call for
relief. The averments of the petition were to the effect
that in the action of criminal conversation the alleged in-
jured husband and the wife had planned to bring about
the action to extort money from the party against whom
the suit was brought, and had succeeded in the trial by
reason of their perjured testimony, and more particularly

7
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that of the wife. The wife gave the only testimony of the
acts of criminal intercourse with her by the defendant
in the action, but there was some corroborative testi-
mony. See Smith v. Meyers, 52 Nebr., 70. It has been
stated that there have been but few cases in which judg-
ments have been vacated and new trials awarded on the
ground that the judgment was the result of the perjury
of the successful party or his witnesses, or false evidence
in his behalf (Munro v. Callahan, supra); and, as a
general rule, a bill for relief in such cases will not be
entertained. See 11 Ency. Pl. & Pr,, 1183. The remedy
will not generally be afforded on account of the perjury
of witnesses other than those of the successful party.
See Munro v. Callahan, supre; Laithe v. McDonald, 12 Kan.,
340. But here, from the very nature of the case, the suc-
cess or defeat of the plaintiff in the lawsuit depended
mainly on the testimony of the wife. She was the main
or principal witness, and it was further charged that her
testimony was a part of a scheme between her and the
husband, the plaintiff, to obtain the judgment in his
favor. Under such facts the petition was sufficient, based
on the alleged perjury in her testimony relative to the
main facts—the acts of criminal intercourse. We will
state here that the opinion in Munro v. Callahan, supra,
but dealt with the question of the sufficiency of the peti-
tion in that action to withstand a general demurrer, and
to sustain the judgment rendered, and must be read with
such facts borne in mind.

There is the further disputed matter in the case at
bar of whether the evidence adduced was sufficient to
support the decree rendered. It was sought to show
that the husband had made statements out of court, and
subsequent to the trial, wholly at variance with his testi-
mony, and which made it apparent that the suit for crim-
inal conversation was without real foundation, and was
but a part of a plan to get money of the party sued.
There was also an effort made to show that the wife had
made statements, after the trial, which tended to contra-
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dict her testimony, and further to show her complicity
in the scheme of money-getting through the lawsuit. A
witness was produced who testified that he believed he
was a second cousin to Haines Meyers, the plaintiff in
the action; that his mother claimed so; that he had two
children, and intended to take them to a picnic, and, pur-
suant to such intention, went to where he expected they
would be, and on inquiry there was told they were at
the house of Haines Meyers, and here we will copy from
the record:

“Q. You were told that they were at Meyers’ house?

“A. Yes, sir, and T rapped on the door and she [Mrs.
Meyers] come to the door and said come in. I told her I
had made arrangements to go to the picnic and I could
not, and she made some remark about it. I had a team
hitched to take the children, and she said, ‘Let the team
go and come in. There won’t be nothing going on down
there; come in, you will have just as good a time here’
The team was coming back there. I told her I could not,
and I jokingly said, ‘You might come Smith on me,’ or
some such words as that, and she said—

“Q. Did you say Smith or John R. Smith?

“A. I would not say whether I said Smith or John R.
Smith, but I said Smith. She said she had nothing to
do with J. R. Smith, it was his money she wanted.”

This was the statement of the woman made in answer
to a joking remark, which contained a broad insinuation,
was not under oath, and in its nature, to the extent it
may be said or comnstrued to have referred to acts of
‘criminal intercourse with Smith, while it tended some-
what to establish that the testimony she had given was
untrue, it was but impeaching testimony. The portion
of the remark which alluded to money was but cumula-
tive to evidence on the same point introduced during the
trial of the action for criminal conversation; and was
also impeaching in its character. The competent evi-
dence of the remarks of the husband stated to have been
made after the termination of the original suit were
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wholly cumulative, and not of independent facts. All
this would but furnish further evidence for the consider-
ation of a jury on the issues already tried. There was in
it no direct or positive evidence to establish perjury, and
it was insufficient. See Burgess v. Lovengood, 2 Jones Eq.
[N. Car.], 457; Ames v. Snider, 55 Ill., 498. Newly-dis-
covered evidence, merely impeaching or cumulative, is
not sufficient in a motion for a new trial (11 Ency. Pl
& Pr., 807-811 and notes), and it can not be held ade-
quate to call for relief in an action in equity. What we
have said must not be taken as a statement that there
might not be admissions or declarations of parties to
suits, made after the judgment, which would not be suf-
ficient to cause the judgments to be vacated, and new
trials granted; but we do decide that the ones of which
there was evidence herein were not adequate. The de-
cree is reversed, and the cause remanded.

REVERSED AND REMANDED.

Harnes MEYERS v. JOHN R. SMITH.
FiLep OCTOBER 5, 1899. No. 10,830.

Petition to Open Judgment: ALLEGATIONS: FALSE TESTIMONY. A pe-
tition in equity which prayed that a judgment or decree be va-
cated, and a new trial granted in a prior action, on the ground
that the decree was based upon the false or perjured testimony
of the successful party, and that since the trial he has made
statements out of court at variance with or contradictory to his
testimony, which alleges no positive knowledge of such state-
ments, which, if made as pleaded, were but impeaching in their
nature, and would not afford direct or positive proof of perjury,
is open to attack by general demurrer, and contains no sufficient
statement of a cause of action.

ERRoR from the distriet court of Richardson county.
Tried below before STULL, J. Affirmed.

Broady & Pettis and J. L. Barnes, for plaintiff in error.

Edwin Falloon, contra.
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HARRISON, C. J.

Haines Meyers instituted an action in the district
court of Richardson county of criminal conversation
against John R. Smith; and was given a verdict and judg-
ment in the sum of $3,000, and in an error proceeding
to this court the judgment, on a hearing, also rehearing,
was affirmed. For report of first opinion see 52 Nebr., 70,
and the second in 54 Nebr., 1. Smith then comimenced an
action in the same dlstrlct court, in which he sought, and
was granted, the result of a trial, a decree by which the
judgment in the prior suit was vacated; and a new trial
of the issues awarded on the ground that the judgment
had been procured through false testimony. The decree
is the subject of attack in error proceeding to this court
and has been argued and submitted. Meyers, after the
decree was rendered by which his judgment was vacated,
filed a petition in the district court, in which he alleged
that said decree was procured by the false testimony
or perjury of the party it favored, and it was prayed
that the decree be canceled; and the action in which it
had been rendered dismissed. To this petition a general
demurrer was filed, which on hearing was sustained, and
the cause dismissed. That these things were done con-
stitutes the burden of the complaint of a petition in
error filed in this court, and the matter has been sub-
mitted for decision. The allegation of the petition was
of the information and belief of the plaintiff that the
party who had obtained the judgment or decree against
which this action was directed had made a statement
out of court about the time or soon after the trial which
was wholly different to, and contradictory of, his testi-
mony during the trial. The statement was set forth in
the pleading, the subject of attack by demurrer, and was
clearly impeaching in its nature and made without oath.
If shown in evidence, it would not establish anything,
direct or positive, as to the question of perjury of the
witness, These things being true, the petition was
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clearly insufficient in a statement of a cause of action
for equitable relief to consist of the vacation of a judg-
ment and the granting of a new trial. See Meyers v.
Smith, 59 Nebr., 30. The judgment of the district court is

AFFIRMED.

GEORGE H. DOWNING, APPELLANT, V. A. I, LEWIS ET AL.,
APPELLEES.

FiLEp OCTOBER 5, 1899. No. 10,840,

1. Contracts in Restraint of Trade: INJUNCTION. The contract in suit,
one of the class known as contracts “in restraint of trade,”
being limited as to time and territory, and its stipulations rea-
sonable, held valid and enforceable by injunction.

: Pusric Poricy. The said contract determined not
80 contrary or obnoxious to public policy as to render it invalid.

2.

3. ¢ Goop-WiLL. The question of the ownership or interest of
one of the parties to a contract of sale of a business and good-

will determined not placed in issue by the pleadings.

4. Sales: HUSBAND AND WIFE. A married woman who joined with her
husband in a contract of sale held to have by her acts acquiesced
in the payment of the consideration to him.

APPEAL from the district court of Buffalo county.
Heard below before H. M. SULLIVAN, J. Reversed.

The opinion contains a statement of the case.

Marston & Marston, for appellant:

The contract is enforceable. There was no stifling of
competition. The only restraint of trade was limited to a
short period and to a single locality. See Brown v. Kling,
35 Pac. Rep. [Cal.], 995.

E. C. Calkins, W. D. Oldham and H. M. Sinclair, contra:
The contract is one in restraint of trade; and, under
the facts proved, should be declared void as against
public policy. See Taylor v. Blanchard, 13 Allen [Mass.],
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370; Callahan v. Donnolly, 45 Cal., 152; Lange v. Werk, 2
0. St., 519; Berlin Machine Works v. Perry, T1 Wis., 495;
State v. Nebraska Distilling Co., 29 Nebr., 700; Nester v.
Continental Brewing Co., 161 Pa. St., 473; Texas Standard
0il Co. v. Adone, 83 Tex., 650; Hooker v. Vandewater, 4
Denio [N. Y.], 349; More v. Bennett, 140 I11., 69; Indic
Bagging Ass'n v. Kock, 14 La. Ann., 164; Central Olio Salt
Co. v. Guthrie, 35 O. St., 666; Morris Run Coal Co. v. Bar-
clay Coal Co., 68 Pa. St., 173; Western Woodenware Ass'n
v. Starkey, 84 Mich., 76; Wright v. Ryder, 36 Cal., 342;
Chapin v. Brown, 83 Ia., 156; Richardson v. Buhl, 77 Mich.,
632; Hazlehurst v. Savannah, G. & N. A. R. Co., 43 Ga., 13;
West Virginia Transportation Co. v. Olio River Pipe Line
Co., 22 W. Va., 600; Pittsburg Carbon Co. v. McMillin, 119
N. Y, 46; People v. North River Sugar Refining Co., 54 Hun
[N. Y.], 354; Gloucester Isinglass & Glue Co. v. Russia
Cement Co., 154 Mass., 92. '

HaArRISON, C. J.

August 6, 1895, there was sold to the appellant the
business and good-will of the Lewis Laundry, located in
the city of Kearney. A The agreement of sale and pur-
chase was embodied in a written instrument, which was
signed by the appellees herein, who it appears were hus-
band and wife. It was of the expressed covenants on
the part of the appellees that they would not, for them-
selves nor for other persons, engage in the laundry busi-
ness in the city of Kearney during five years from August
11, 1895. The present action was commenced by appel-
lant, the basis of the complaint being an alleged viola-
tion on the part of appellees of the stipulation of the con-
tract to which we have just referred. The prayer of the
petition was that the appellees be enjoined from further
violations of their agreement. To the pleading appel-
lees made objections, which were treated as in effect a
general demurrer, and as a result of a hearing the re-
straining order which had been allowed was vacated, and
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the cause dismissed. An appeal was perfected to this
court, and on hearing the judgment was reversed and the
cause remanded to the district court for further proceed-
ings. The opinion rendered is reported in 56 Nebr., 386.
After the suit was again lodged in the district court, sep-
arate answers were filed for appellees, to which there
were replies; and of the issues joined there was a trial
which resulted in a judgment of dismissal of the action;
and the plaintiff again appeals.

By the former decision in the case on appeal to this
court, it was established that the agreement between the
parties is valid, and capable of enforcement by injunec-
tion. Ordinarily, the adjudication to which we have re-
ferred would be the law of the case on the points nec-
essarily involved in the litigation and covered by the
decision. But it is insisted herein that the answers and
evidence cast additional light on the subject, and call
for a further consideration of the involved matters. We
have concluded to further discuss at least some, if not all,
of them.

At the close of the trial, which occurred after the cause
was returned to the district court from this, the follow-
ing findings were made:

“The court finds that the contract, as alleged and set
out in the petition, was signed by the defendants, and
further finds that the defendants were acquainted with
the terms of said contract at the time they signed the
same, and that the same was signed voluntarily by them.

“2. That at that time they expected to leave the city of
Kearney and did not expect to engage in the business of
laundering in said city.

“3. The court further finds that at the time said con-
tract was made, and long prior thereto, the plaintiff
Downing was engaged in the laundry business in said
city, and was running what was known as the Kearney
Steam Laundry, and that his purpose in purchasing the
business and good-will of the defendants, and his only
purpose, was to do away with the competition which
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they in their business made to his business, and to secure
their patrons.

“4. The court further finds that the defendant Mary
J. Lewis received no consideration for said sale or for
said contract, but that the money went to her husband,
and he alone was conducting the business at that time.

“5. The court further finds that none of the machinery
or other appliances of the business used by the defend-
ants were delivered to the plaintiff, and that neither the
plaintiff nor any one in his stead took charge of said busi-
ness or operated said business after said purchase.”

The answer of Albert I'. Lewis was as follows:

“l. That at the time of the signing by him of the con-
tract set out in the said petition he supposed it was
limited to the conducting of a laundry business by the de-
fendants in the city of Kearney.

“2. That there was no stipulation in said contract that

the defendants should not work for other people in said
city. .
“3. That at the time of the making and signing of said
contract the plaintiff was engaged in the business of oper-
ating a laundry in said city of Kearney, in competition
with the laundry of the defendant.

“4, That he signed said contract because of the threats
on the part of the plaintiff to lower the price of laundry
work in the city of Kearney. )

“5. That he did not read said contract before signing
the same, and did not know what it contained.

“6. That no property was sold or passed from the de-
fendants to the plaintiff under the said contract.

“7. That said contract is against public policy and
void.

“8. That he denies each and every other allegation in
the said petition contained not herein admitted or de-
nied.”

That of Mary J. Lewis stated: “That she is a married
woman, and the wife of the defendant A. I. Lewis; that
at the time of the signing by her of the contract set out
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in the petition of the plaintiff the same was not read by
her, and she did not know what it contained; that she
did not know that it had in it a provision that she should
not work in the laundry business in the city of Kearney,
Nebraska, for the time stated in said contract, or for any
person in said city engaged in the laundry business; that
she was told by her husband to sign the same, and did
$0, but that she received no part or portion of the con-
sideration named in the contract; that said contract is
not binding upon her, for the reason that it is against
public policy and void; that she deniés each and every
other allegation in the said petition contained not herein
specifically admitted or denied.”

The evidence and findings make it clear that the appel-
lees understood the contract when they signed it; also
that they then expected to remove from the city of Kear-
ney, and it further appears from the evidence that the
appellant very much desired to increase his business in
order that his “plant” might be run nearer to its ca-
pacity. His was a steam laundry; and, at the time of
the transaction in controversy, it was not doing its full
work because of lack of sufficient custom. The contract
between the parties, to the extent it in terms prohibited
the engagement of the appellees in the laundry business,
was limited as to both time and territory, and in such re-
spects reasonable. These things established as between
the immediate parties to it, the agreement was valid and
within the rules of law governable.

One of the main reasons against the recognition of con-
tracts of the nature of the one herein questioned, such
agreements being generally denominated “contracts in
restraint of trade,” is that the public will be deprived of
the benefit of the industry of the party who is to be re-
tired from business for a stated time in a certain ascer-
tained locality, and of the benefits of the continuance of
the party in business is the competition it may afford
with others engaged in like enterprises, and 'undoubtedly
in any case which involves one of these stipulations, if it
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appears that the result will be to an appreciable degree
harmful to the public good, policy requires that the
stamp of disapproval be placed upon it, and the courts
will not hesitate to declare it invalid. In the matter be-
fore us it appeared that the list of prices charged for
services rendered by the Lewis Laundry was, so Albert
F. Lewis testified, a duplicate of the like list of the
steam laundry. They were then running at the same
charges to the public, no difference to customers, except
as the work done by one might be better than that done
by the other, or as what was done by the one might please
a customer more than the laundering of the other. There
were no particular facts shown which, singly or in com-
bination, would demand of the court that in the interest
of the pubhc it declare the contract invalid. Any such
contract must to some extent destroy competltlon, but to
be void it must unreasonably disturb such relations of
the community as to be an infringment on the rights of
the public, and this we think not true in this case, al-
though it appeared that there were at the time of the
contract but the two laundries in the city of Kearney.
The fact that for the time being the effect of the agree-
ment was to leave but the one laundry in the city was not
in or of itself sufficient to render it void and unenforcea-
ble, and herein there were no concomitant circumstances
shown of such nature that, together with the fact that to
recognize the contract would possibly for a time require
the people of the city to depend upon but the one laundry,
furnished reason for adjudging the stipulation in ques-
tion without validity.

It is argued for Mary J. Lewis that she did not own
any interest in the laundry which was sold, and was not
bound by its sale, notwithstanding she signed the agree-
ment. To this it must be said that no such issue was
raised by the pleadings. It is true that there was evi-
dence to the effect that she was not the owner of the
laundry business nor materially interested therein; but
this can not avail, since it was not of the matters prop-
erly presented for trial.
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It is also urged for Mrs. Lewis that she did not receive
any part of the consideration for the agreement. Mrs.
Lewis signed the contract as one of the owners of the
Lewis Laundry, and, as we have seen, no issue was made
upon this point; hence she must be held to have been in-
terested with her husband in the business. She was pres-
ent when the agreement was executed, and signed it, and
at the time she did so, as the trial court determined, she
was acquainted with its terms, and she stated in her tes-
timony that after she had signed the contract she left
the office to which the parties had gone to complete the
agreement; that she did not receive any money, but she
supposed her husband did receive the consideration
named; and it appears further that it was paid to her
husband. From this it must be held that she knew the
husband was to get the money and was willing that pay-
ment be made to him, and in this view of the matter she
can not now, for the purpose of avoiding her agreement,
say she did not receive the consideration. The judgment
of the trial court is erroneous, and is reversed and the
cause remanded, not for another trial, but for a decree in
favor of appellant for the relief asked in his petition.

REVERSED..

FIRST NATIONAL BANK OF CHADRON V. KATE ToOTLE
ET AL.

FrLep OCTOBER 5, 1899, No. 10,611.

Sales: FRAUD OF BUYER: ELECTION OF REMEDIES. A vendor of prop-
erty who is induced to deliver possession thereof to the vendee
by or through the fraudulent representations of the latter may,
at his election, ratify the sale and recover the consideration, by
action on the contract or the account, or may rescind the con-
tract and reclaim the article or articles sold; but he may not pur-
sue both remedies. They are not concurrent, and by selecting one
with knowledge of the facts the right to the other is waived.
See First Nat. Bank of Chadron v, McKinney, 47 Nebr., 149,
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ERROR from the district court of Dawes county. Tried
below before WESTOVER, J. Reversed.

Albert W. Crites, for plaintiff in error.
Allen G. Fisher and (. A. Eckles, contra.

Harrisox, C. J.

Charles F. Yates, who during a portion of the year -
1889 was engaged in mercantile business in Chadron uu-
der the name and style of Yates & Co., ordered and r.-
ceived from the dcfendant, a wholesale dealer in dry
goods and notions at St. Jeseph, Missouri, certain ar-
ticles of merchandise for retail trade in his store at Chal-
ron. Yates exccuted and delivered to the plaintiff in
error, the bank, one or more chattel mortgages on his
stock of goods, and on June 14, 1889, at which time he
failed in business, posscssion of the stock in the store was
taken by the bank under its mortgage. The defendant
in error commenced this action to obtain possession of
the stock of goods, alleging that the sales to Yates had
been induced by lis false and fraudulent representation<
in regard to his financial condition, and that on ascer-
tainment of the falsity of said representations the sales
of the goods had been rezcinded. A trial of the issues in
the district court of Dawes county resulted in a judg-
ment in favor of the bank, which, on error to this court,
was reversed and the cause remanded. A rehearing was
granted in this court, and on re-examination the decision
at the former hearing was approved and followed. The
opinion rendered on the first submission of the cause is
reported in 34 Nebr., 863, and the one on rehearing in
42 Nebr., 237. After the return of the case to the district
court a second trial occurred, as a result of which the de-
fendant in error was accorded a judgment and the bank
has prosecuted this error proceeding to this court. IFor
a more extended statement of the case we refer to the
opinion in 34 Nebr., 863. The second trial in the district
court ‘was without a jury.
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One of the contentions for plaintiff in error is that prior
to the institufion of this action the defendant in error
had caused a suit to be commenced against Yates on the
account of the goods sold to him, or had ratified and ap-
proved the action of attorneys who had begun such a
case; and further, that defendant in error then possessed
knowledge of the truth or falsity of the representations
. which Yates had made in the purchase of the goods, that
defendant in error had elected the remedy on the account
and to treat the sale of the merchandise as valid, and
could not afterwards claim to rescind the sale, and sue
for a recovery of the goods. The rule of law which gov-
erns on this point is as follows: “A vendor who is induced
to part with possession of property through the fraud of
a purchaser has his election to rescind the contract, and
reclaim the property sold, or to ratify the sale and pursue
his ordinary remedy by an action ex contractu; but such
remedies are not concurrent, and by electing to pursae
one with knowledge of the facts, he waives his right to
the other.” See First Nat. Bank of Chadron v. McKinney,
47 Nebr., 149. And that the suit first commenced is after-
wards dismissed does not relieve the party of the conse-
quence of his election; he is concluded thereby. See
Cooper v. Smith, 67 N. W. Rep. [Mich.], 516; Thomas ».
Wait, 62 N. W. Rep. [Mich.], 345.

It is undisputed that an action was commenced on the
account of charges for the merchandise sold to Yates, the
issuance of a writ of attachment was procured therein,
and the bank, plaintiff in error herein, was served with
a writ of garnishment. One member of the firm, now de-
fendant in error, was interrogated relative to the suit
and attachment and answered as follows: “Q. State
what, if anything, you know about an attachment
brought in the name of plaintiffs against Yates & Co. of
Chadron, Neb. A. I have no knowledge of any such at-
tachment being brought. We never authorized the bring-
ing of any attachment suit,and never ratified such attach-
ment suit. I ordered a replevin suit for whatever goods



Vor. 59] SEPTEMBER TERM, 1899. 47

First Nat. Bank of Chadron v. Tootle.

were sold to Yates & Co., that they had not sold, and
which could be found in their store at Chadron. I did
know at that time that we could not bring an attachment
suit and replevin suit on account of the sale of the same
goods at the same time. Immediately after the failure,
after we made as diligent investigation as we could into
the financial condition of Yates & Co., at the time of their
failure and at the time of their makmg the above named
written statement, we at once rescinded the sale of the
goods and brought this replevin suit for the amount of
goods obtained above testified to by me.” He also testi-
fied that he was the credit-man of or for the firm. It will
be noticed that this testimony, especially the portion in
" regard to the suit and attachment, was a statement of
the conclusions of the witness and not of what was doue
by or for the firm; and in respect to two or three particu-
lars the testlmony is of the personal knowledge of the
witness. On the other hand, there was testimony that a
telegram was shown to a witness by the attorneys who
represented the plaintiff in the attachment suit which
ordered the action commenced. There was also in evi-
dence the following letter:

“St. JosErH, Mo., June 14, 1889,
“Mess. F. M. Dorrington & Sons, Attys., Chadron, Neb.—
DEARr Sirs: We are just in receipt of your telegram say-
ing that Yates was in debt $20,000, and had stock $10,000
under chattel mortgage for $12,000 to bank, and that you
had garnished bank for us, which is a step in the right
direction. 'We think you should keep on the aggressive
and you may yet make our full account. We will send
itemized sworn account by next mail, but you need not
wait for it. We here send statement made by Yates to
us before we shipped his goods. We think with this
statement you can jail him for obtaining goods under
false pretenses. Do not hesitate to do so if you think

the laws will bear you out in it.
“Yours truly, ToorLE, HOSEA & Co.”
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From all of which we gather that the firm knew the
suit on the account had been instituted; also had then
information from which the conclusion had been drawn
that Yates had obtained the goods with a fraudulent
purpose or by false representations. A contrary finding
would be against a clear preponderance of the evidence
and manifestly wrong. These things being true, the de-
fendant in error must be held to have elected to treat the
sale as valid, and it could not subsequently commenze
and maintain this replevin suit. There is but one brief
on file, that of plaintiff in error.

There are some other questions discussed, but their ex-
amination and decision at this time are not necessary to
a disposition of the cause, and we will not further notice -
them. The judgment is reversed and the cause remanded.

REVERSED AND REMANDED.

FERDINAND VAN HOUSEN v. HERMAN BROEHL.
FiLED OCTOBER 5, 1899. No. 8,848,

1. Pleading: DEMURRER TO ANSWER. If an answer raises material
issues upon the allegations of the petition, a general demurrer
will be overruled; and this is true if one defense is not well
pleaded, or open to attack by the demurrer, and others or an-
other is sufficient.

2. Answer: FiNpInNGs: Verpicr. Where, of two pleas in an answer,
one is sufficient and the other not, and, of the findings to sup-
port the verdict rendered, the one on the good plea is essential,
it may sustain the verdict.

3. Conflicting Evidence: REviEw. A finding on conflicting evidence
which has sufficient thereof in its favor will not be disturbed on
error to the supreine court.

4. Immaterial Evidence: HARMLESS ERROR. The admission of incom-
petent and immaterial evidence will not work the reversal of a
judgment, if no prejudice resulted to the rights of the complain-
ant.

5. Instructions: HArRMLESS ERrROR. Alleged errors of the giving or
refusals of instructions are not available if it is clear they were
not harmful to the plaintiff in error.
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REHEARING of case reportéd in 58 Nebr., 348. Judgment
below affirmed.

George B. France, for plaintiff in error.
Harlan & Taylor, contra.

HARRISON, C. J.

The plaintiff instituted this action to recover an
amount alleged due him upon a promissory note which, it
was further pleaded, had been executed and delivered to
him by the defendant. In the answer the execution and
delivery of the note were admitted; but it was pleaded
that the plaintiff had, prior to the commencement of the
suit, sold or disposed of the note, and that he was the
owner was denied. It was also stated in the answer that
at the time of the execution of the note, to secure its pay-
ment, the maker had made and delivered to the payee a
mortgage on certain personal property; that the note had
been by the payee sold to, and was owned by, one Henry
Van Housen, Sr., to whom, subsequent to the time he
became the owner of. the note, the payee delivered the
property described in the mortgage, “with the express
agreement and understanding that said property was to
be accepted in full payment of the note and the mortgage
was to be canceled of record.” During the trial there was
for the plaintiff an objection to the reception of any evi-
dence on behalf of defendant on the ground that the an-
swer did not state a defense, or there was a general de-
murrer ore tenus to the answer. This was overruled, and
the trial proceeded, and resulted in a verdict and judg-
ment for the defendant. The plaintiff prosecuted error
to this court. The matter was submitted, and in an opin-
ion filed March 22, 1899, the judgment was reversed.
For report of the decision see Van Housen v. Broehl, 58
Nebr., 348. A motion for a rehearing was sustained, and
the case has been again presented.

In the former opinion it was determined that inasmuch

8
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as there was not a statement in the answer that the
property delivereéd to the alleged owner of the note and
mortgage had been by him accepted in full payment, the
attempted plea of accord and satisfaction was incom-
plete, lacked a material averment, and the answer did
not state a defense. With the conclusion embodied in
the former decision relative to the necessary averments
of the plea of accord and satisfaction we are satisfied, but
the answer also raised an issue of the ownership of the
plaintiff of the note upon which the action was predi-
cated, and the point thus placed in dispute was a ma-
terial one. That the note was not owned by the plaintift,
but was the property of another person was matter of
defense. See Jolnson v. Chilson, 29 Nebr., 301, It follows
that the answer in the case at bar stated a defense, and
that it was not error of the trial court to overrule the ob-
jection, or what was in effect a general demurrer to the
pleading. It follows that the assignment in regard to the
error of the trial court in deciding against this attack on
the answer must be declared without avail. One of the
essential findings underlying the verdict for defendant
was that the note had been transferred by its named
payee, the plaintiff, and did not belong to him, and while
the evidence on this point was conflicting, there was suf-
ficient to sustain the decision of the jury and it will not
be disturbed.

It is argued that there were admissions of incompetent
and immaterial evidence. If there were any errors in the
matters of this nature to which our attention has been
challenged they were wholly without prejudice to the
rights of complainant, and could not work a reversal of
the judgment. See Gibson v. Sullivan, 18 Nebr., 558.

It is also urged that the trial court erred in one instruc-
tion given, and in its refusals to charge the jury in re-
quests preferred for the plaintiff. An examination of
these, in connection with the issues as framed and pre-
sented by the pleadings and evidence, convinces us that
there was nothing done or omitted which prejudiced the
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rights of the plaintiff. The judgment of the district
court is

AFFIRMED.

FERDINAND C. IF'IsSKm v. ScHOOL DISTRICT OF THE CITY
OF LINCOLN.

FiLep OCTOBER 5, 1899, No. 8,688.

Schools and School Districts: ScHooLHOUSE: CoNTRACTS. Adherence
to views expressed in the former opinion (Piske v. School District,
58 Nebr., 163) announced, the judgment reversed, and the cause
remanded.

REHEARING of case reported in 58 Nebr., 163. Judgment
below reversed.

Stewart & Munger, for plaintiff in error.
Ricketts & Wilson, contra.

HARRISON, C. J.

In this action the plaintiff sought a recovery for serv-
ices alleged to have been rendered to the defendant in
preparing plans, drawings and specifications for school
buildings pursuant to the terms of a contract between
the parties. To the petition filed in the district court a
general demurrer was presented, and on hearing sus-
- tained and the suit dismissed. In an error proceeding to
this court the matter was submitted, and an opinion was
filed February 23 of the current year and the judgment
of the trial court was reversed. The conclusions then
announced were as follows: “1. A board of education
has power to contract with an architect to prepare gen-
eral drawings and specifications for a schoolhouse, as a
preliminary to determining whether a building, and, if
s0, what kind, shall be constructed, although, for want of
funds devoted to building purposes, it may at that time
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have no power to erect the building. 2. Such prelimi-
nary steps are not a part of the work of construction.”
The opinion is reported in 58 Nebr., 163. On motion a re-
hearing was allowed, and there has been a second hearing
and submission of the cause.

IFor a statement of the case we refer to the former
opinion. It need not be repeated here. It will be noticed
that the controverted questions relate mainly, if not en-
tirely, to the right of the plaintiff to recover for pre-
liminary plans, drawings and specifications which were
not used or followed in the constructions of any build-
ings. It isstrenuously insisted that the rules announced
in the opinions in the cases of School District v. Stough, 4
Nebr., 357, Gehling v. School District No. 56, 10 Nebr., 239,
School District No. 16 v. School District No. 9, 12 Nebr.,

241, State v. Sebin, 39 Nebr., 570, Mizera v. Auten, 45
Nebr., 239 and Andrews v. School District, 49 Nebr., 420,
and the principles underlying them, are governable in the
present controversy and fatal to the claims of the plain-
tiff. It is asserted that the cases cited directly establish,
or by fair inference state, that the authority of school dis-
trict boards or officers to contract in regard to erection of
buildings, or any subject which will or does involve the
expenditure of money, is limited by statute and must be
within the statutory terms; that it must be within the
funds provided or on hand to meet the proposed expendi-
tures, and that the party who contracts with the board or
officers does so at his peril; and must take notice of its or
their requisite authority or the lack thereof. The fore- "
going cases, all except one, treated of acts of school dis-
trict boards or officers in regard to school buildings or
the furniture therefor, and which acts were clearly with-
out or in excess of authority. The exception is the one re-
ported in 12 Nebr., 241, in which it was held that to state
a cause of action against a school district a petition must
disclose that the indebtedness declared upon was one
which the district could lawfully incur. The projected
buildings were never erected, the preliminary plans and
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drawings could not be said to be a part of any construc-
tion of buildings, and if not, the expense of them was not
any part of a building, or necessarily to be paid from a
building fund. They were ordered for the use of the dis-
trict and were necessary, as much so as many other ar-
‘ticles or services which come within the general ex-
penses of a school district, and must be paid for, and
from the general fund. There is a fund from which all
such expenses are paid, and we may call it a “general
fund.” It is so recognized and designated in the general
school law, and payments directed to be made from it.
See Compiled Statutes, ch. 79, subdiv. 4, sec. 13. There
was a legitimate expense and charge against the district
and funds from which it could be properly paid. The
facts of this case, as stated in the petition, place it clearly
without the direct terms or the principle of the cases
cited, to which we have hereinbefore referred. We ad-
here to the views expressed in the former opinion, and
the judgment of the district court must be reversed, and
the cause remanded.

REVERSED AND REMANDED.

PAUL F. CLARK V. MiSSOURI, KANSAS & TEXAS TRUST
COMPANY.

FrLep OCTOBER 5, 1899. No. 8,947.

1. Mortgages: RIGHT OF MORTGAGOR TO POSSESSION. A mortgagor of
real estate is ordinarily entitled to the possession thereof until
confirmation of foreclosure sale, and by reason thereof has a
proprietary interest in the rents and profits.

2.

:" EXECUTION: SALE OF MORTGAGOR’S INTEREST: RENTS. When
the title and interest of the mortgagor are sold under an execu-
tion, the purchaser, by the confirmation of such sale and the
execution of a deed pursuant thereto, is entitled from the date
thereof to recover the rents from the mortgagee in possession.
See Orr v. Broad, 52 Nebr., 490,
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ERrOR from the district court of Lancaster county.
Tried below before HorLMEs, J. Reversed.

The opinion contains a statement of the case.

Charles 8. Allen and Joseph R. Webster, for plaintiff in
error: ’

A mortgage of land is a mere lien, and conveys no right
to possession, or to rents. At execution sale of mortgag-
or’s interest in the realty the purchaser acquired mort-
gagor’s right to possession and to rents, and is not es-
topped to assert it. See Newton v. McKay, 30 Mich., 382;
Kidd v. Teeple, 22 Cal., 262; Freeman v. Campbell, 42 Pac.
Rep. [Cal.}, 35; Dutton v. Warschauer, 21 Cal., 624; Seckler
v. Delfs, 25 Kan., 159; Hogsett v. Ellis, 17 Mich., 373; Ha-
zeltine v. Granger, 44 Mich., 503; Thomson v. Shirley, 69
Fed. Rep., 484 ; Jolhnson v. Sherman, 15 Cal., 293; Taliaferro
v. Gay, 718 Ky., 498; Sexton v. Breese, 32 N. E. Rep. [N. Y.],
133; Hardin v. Hardin, 34 8. Car., 80; Teal v. Walker, 111
U. 8., 252; Russell v. Ely, 2 Black [U. 8.], 575; Argall v.
Pitts, T8 N. Y., 239; Howell v. Leavitt, 95 N. Y., 617; Godwin
v. Stebbins, 2 Cal., 105; Jackson v. Robinson, 4 Wend. [N.
Y.], 436; Jackson v. Fuller, 4 Johns. [N. Y.], 215; Den v.
Adams, 12 N. J. Law, 99; Jackson v. Deyo, 3 Johns. [N. Y.],
422; Jackson v. Aldrich, 13 Johns. [N. Y.], 106; Scherrer
v. Ingerman, 11 N. E. Rep. [Ind.], 10; Nash v. Baker, 40
Nebr., 294; Wilmott v. Barber, 15 L. R., Ch. D. [Eng.], 96;
Oliver v. Lansing, 48 Nebr., 338; Montgomery v. Pickering,
116 Mass., 227; Tarkington v. Purvis, 128 Ind., 187.

Defendant can not withhold rents to pay taxes, insur-
ance or improvements. See Carter v. Brown, 35 Nebr.,
670; Cook v. Bertram, 86 Mich., 356; McLellan v. Omodt,
37 Minn., 157; Wheeler v. Merriman, 30 Minn., 372; Ma-
honey v. Bostwick, 30 Pac. Rep. [Cal.], 1020.

Thomas Ryan, contra:

A purchase of rental property at execution sale has
been held to be purchase of the right to redeem only, and
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not to carry the right to rents and profits as against a
mortgagee in possession. See Morton v. Covell, 10 Nebr.,
428.

Action for use and occupancy can not be founded upon
a wrongful entry and adverse holding. See Jordan v.
Mead, 19 La. Ann., 101; Riclimond & Lezington Turnpike
Road Co. v. Rogers, 7 Bush [Ky.], 532; Hall v. Jacobs, 7
Bush [Ky.], 595; Watson v. McEachin, 2 Jones [N. Car.],
207; DButler v. Cowles, 4 O., 213; Mitchell v. Pendleton, 21
0. St., 664; Dalton v. Landehn, 30 Mich., 349; Pierce v.
Pierce, 25 Barb. [N. Y.], 243; Stockett v. Watkins, 2 Gill
& J. [Md.], 326; Edmonson v. Iite, 43 Mo., 176; Nance v.
Alexander, 49 Ind., 516; Hspy v. F'enton, 5 Ore., 423; Lank-
ford v. Green, 52 Ala., 103; Quimby v. Stebbins, 55 N. H.,
420.

A mortgagee may retain possession till his debt is paid,
and is only required to apply upon the debt the excess
of the rents over taxes, insurance, repairs and like
charges. See Comstock v. Michael, 17 Nebr., 288; Kemp v.
Small, 32 Nebr., 318; Morrow v. Jones, 41 Nebr., 867;
White v. Atlas Lumber Co., 49 Nebr., 82; Barnett v. Nelson,
54 Ia., 41; Cook v. Kraft, 3 Lans. [N. Y.], 512; Moshier v.
Norton, 100 Tll., 63; Harper’s Appeal, 64 Pa. St., 315;
Brown v. Simons, 44 N. H., 475; Brevoort v. Randolph, 7
How. Pr. [N. Y.], 398; Eagle Ins. Co. v. Pell, 2 Edw. Ch.
[N. Y.], 631; Harper v. Ely, 70 111, 581; Fowley v. Palmer,
5 Gray [Mass.], 549; Stinchfield v. Milliken, 71 Me., 567;
MecConnel v. Holobush, 11 111., 61; Walton v. Withington, 9
Mo., 545; Reitenbaugh v. Ludwick, 31 Pa. St., 131; Chap-
man v. Porter, 69 N. Y., 276; Harrison v. Wyse, 24 Conn.,
1; Tharp v. Feltz, 6 B. Mon. [Ky.], 6; Kellogg v. Rockwell,
19 Conn., 446; Hennesy v. Farrell, 20 Wis., 46; Brinkman
v. Jones, 44 Wis., 498; Wood v. Whelen, 93 111., 153; Toomer
v. Randolph, 60 Ala., 356; Downs v. Hopkins, 65 Ala., 508;
Greer v. Turner, 36 Ark., 17; Anthony v. Rogers, 20 Mo.,
281; Dawson v. Drake, 30 N. J. Eq., 601; Hubbell v. Moul-
son, 53 N. Y., 225; Martin v. Fridley, 23 Minn., 13; Fee v.
Swingly, 6 Mont., 596; Roberts v. Sutherlin, 4 Ore., 219.
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Mortgagee was not wrongfully in possession. Its pos-
session was legally obtained from the only person it knew
as a holder of the title, and that was sufficient. See
Union Mutual Life Ins. Co. v. Lovitt, 10 Nebr., 301; Fulton
v. Levy, 21 Nebr., 482; Morrow v. Jones, 41 Nebr., 880;
Hennesy v. Farrell, 20 Wis., 47; Cooke v. Cooper, 18 Ore.,
142; Spect v. Spect, 88 Cal., 442 ; Russell v. Ely, 2 Black
[U. 8.], 575.

The right to maintain ejectment is a test of the right
to recover rents in a suit at law. See Gillett v. Laton, 6
Wis., 30%; T'allman v. Ely, 6 Wis., 244%; Brinkman v. Jones,
44 Wis., 498; Reading v. Waterman, 46 Mich., 107; Chase
v. Peck, 21 N. Y., 581; Hubbell v. Moulson, 53 N. Y., 225;
Madison Avenue Baptist Church v. Oliver Strect Baplist
‘Church, T3 N. Y., 82; Phyfe v. Riley, 15 Wend. [N. Y.],
248; Parsons v. Welles, 17 Mass., 419; Moulton v. Leighton,
33 Fed. Rep., 143; Kilgour v. Gockley, 83 111, 109; Martin
v. I'ridley, 23 Minn., 13; Spect v. Spect, 88 Cal., 437; Cooke
v. Cooper, 18 Ore., 142.

The action should be one to redeem from the mortgage,
and for an accounting. See Fulton v. Levy, 21 Nebr., 483;
Chase v. Peck, 21 N. Y., 581; Hubbell v. Moulson, 53 N. Y.,
225; Tallman v. Bly, 6 Wis., 244%; White v. Atlas Lamber
Co., 49 Nebr., 82.

The mortgagee, like a receiver, should only be held for
rent actually received, not for estimated rental value.
See Comstock v. Michacl, 17 Nebr., 288; Kemp v. Small, 32
Nebr., 318; Uorrow v. Jones, 41 Nebr., 867; Quinn v. Brit-
tain, 3 Edw. Ch. [N. Y.], 814*%; Brown v. South Boston
Savings Bank, 148 Mass., 300; A urdock v. Clarke, 59 Cal.,
683; Hidden v. Jordan, 28 Cal., 302.

Norvar, J.

Paul F. Clark brought suit in the court below, alleging
in his petition that on February 28, 1891, he was the
owner in fee of lots C, D, E and T, Bigelow’s subdivision
of lots 11 and 12, block 27, in the city of Lincoln; that
the defendant forcibly and wrongfully took possession
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of the premises and held the same from July 15, 1891, to
February 15, 1895, and that the rental value of the prop-
-erty was $400 per month, or $17,200, for which sum he
prayed judgment. The defendant, for answer, denied the
allegations of the petition, and averred, in substance,
that during the time stated in the petition defendant was
the owner of certain mortgages on the said premises exe-
cuted by one M. I. Bond, the former owner, from whom,
it is alleged, the defendant received possession and to
whom it accounted for rents received. The defendant al-
leges it paid taxes, premium for policies of insurance, and
made repairs and improvements aggregating more than
$7,000. The plaintiff replied by a general denial. The
cause was tried to the court, without the assistance of a
jury, and at the request of plaintiff special findings of
fact were made, which are, in substance, as follows:

1. That on February 24, 1891, plaintiff, by purchase at
sheriff’s sale, became the bona fide owner in fee simple of
the premises, subject to the mortgage liens of the defend-
ant hereafter described.

2. That on August 1, 1889, the defendant negotiated
and made a loan of $30,000 on the property to one M. I.
Bond, the then owner thereof; that it subsequently, and
before plaintiff purchased the premises, made said Bond
another loan thereon, for $22,000, each of which loans
was secured by a mortgage upon the lots in controversy.

3. That the defendant, by consent and permission of
Mrs. Bond, on October 20, 1891, entered into possession
of the premises and held the same until February 15,
1895, without the knowledge, consent or acquiescence of
plaintiff.

4. That Mrs. Bond was in possession of the property
from the time of the completion of the hotel in 1890 until
October 20, 1891; plaintiff received his sheriff’s deed on
August 2, 1891, and instituted a forcible detainer suit
against Mrs. Bond to recover possession of the property,
which resulted in a judgment of ouster being rendered
against her on October 20, 1891; that the defendant was
not a party to that litigation.
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5. That plaintiff never demanded from defendant the
possession of the property or the payment of rents.

6. That the defendant held possession as mortgagee
from October 20, 1891, to February 15, 1895, collected the
rents, and applied the same to its own use.

7. That the fair and reasonable rental value while the
defendant held possession was the sum of $12,000.

8. That the sum of $4,178.56 was expended by the de-
fendant in repairs, taxes and insurance, leaving a bal-
ance in its hands unaccounted for of $7,821.44, and for
which amount the defendant is liable to account to the
plaintiff.

9. That plaintiff had no knowledge or notice of any
agreement between Mrs. Bond and the defendant where-
by she gave possession to the defendant.

The judgment pronounced was that the defendant
apply the balance, $7,821.44, upon the mortgages given it
by Mrs. Bond. Plaintiff moved for judgment in his favor
on the special findings for the amount of the rents, which
was overruled, and he has brought the record to this
court, presenting said ruling for review.

It is the established doctrine in this state that a mort-
gagor of real estate is ordinarily entitled to the posses-
sion thereof until confirmation of foreclosure sale, and by
reason thereof he has a proprietary interest in the rents
and profits. See Ort v. Broad, 52 Nebr., 490. It appears
from the findings of the trial court that the defendant, as
the mortgagee, entered into possession of the mortgaged
premises with the consent and permission of Mrs. Bond,
the mortgagor, and collected the rents and applied the
same on the mortgage debts, taxes, insurance and re-
pairs. We consider it plain that under the facts, as
found, Mrs. Bond could not have recovered rents from
the defendant, since her consent to its acquiring posses-
sion of the property created an exception to the general
rule above stated relative to the rights of mortgagors.
Did the granting of permission of the mortgagee to take
Dossession of the premises prevent the plaintiff from re-
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covering the rents? This question has been settled in the
negative by the decision in Orr v. Broad, 52 Nebr., 490, in
an opinion by Chief Justice HARRISON. In that case the
plaintiff purchased the mortgaged premises at an execu-
tion sale, which sale was confirmed and the sheriff exe-
cuted a deed to him. The mortgagee at thetime of the sale
was in posession of the premises by direction of the mort-
gagors, who had assigned in writing to the mortgagee the
rents and profits of the mortgaged premises to accrue in
the future. Under these conditions it was held that the
purchaser at the execution sale could recover the rents
from the mortgagee. The court, in the opinion, used this
apposite language: “The plaintiff who purchased at the
execution sale, by the confirmation thereof and the deed
made pursuant thereto, was vested with such title and
right as were in the judgment debtor at the time the lien
of the judgment attached to the land. See Code of Civil
Procedure, secs. 499, 500; Reynolds v. Cobb, 15 Nebr., 381;
Courtnay v. Parker, 16 Nebr., 311, 21 Nebr., 582; Lamb v.
Sherman, 19 Nebr., 681; Yeazel v. White, 40 Nebr., 432.
These were the legal title and right to possession. His
title and right thus acquired were liable to extinguish-
ment by the foreclosure of the mortgages, a sale under
the decree and confirmation thereof. See Hearrington v.
Laita, 23 Nebr., 84; Lincoln Rapid Transit Co. v. Rundle,
34 Nebr., 559; but until the occurrence of the last men-
tioned event he had the legal title and right to posses-
sion. Accompanying the legal title and right to pos-
session the right to the rents and profits passed to the
plaintiff; hence, from the date, November 19, 1891, the
date of the confirmation of the execution sale, and
deed of the sheriff to the plaintiff, the legal title was
in him, he had the right of possession, and to collect
the rents and profits of the real estate.” The case be-
fore us is governed by the doctrine above stated. It
is true in that case the purchaser at the execution sale
demanded possession of the property from the mortgagee,
while no such demand was made by Clark; but such dis-
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tinction seems to have been unimportant, for in Orr ».
Broad no demand for the possession was made until a
year after the date of the sheriff’s deed, and yet Orr was
allowed rents from the date of such instrument. That
Mrs. Bond consented to the defendant going into posses-
sion can not militate against the plaintiff herein, since at
the time such consent was given Mr. Clark was the
owner of the fee, and Mrs. Bond had no interest what-
ever in the property. The defendant was a trespas;er
from the time it entered into possession, and no demand
or notice to quit was necessary to make it liable to the
plaintiff for the rents and profits of the premises. See
Godwin v. Stebbins, 2 Cal., 105; Jackson v. Robinson, 4
Wend. [N. Y.], 436; Murphy v. Williamson, 85 Ill., 151.
Morton v. Covell, 10 Nebr., 423, cited by counsel for de-
fendant, is not parallel with the case in hand. There the
mortgagee was in possession of the property at the date
of the execution sale under an agreement with the mort-
gagor providing therefor, while at the time Clark became
the purchaser the mortgagee was not in possession.
Moreover, Mrs. Bond had no title or interest in the prem-
ises when she consented to the defendant taking posses-
sion, her title having terminated by the sheriff’s deed
prior to the surrender.

In the brief of defendant it is argued that an action in
assumpsit will not lie against the defendant, as the rela-
tion of landlord and tenant did not exist between it and
the plaintiff. We do not controvert this doctrine. It is
sufficient to say that the action is tort and not assumpsit.
See Lundgren v. Crum, 47 Nebr., 242. 1If the plaintiff had
been in lawful possession as mortgagee, then it would
have been entitled to deduct from the rents the amounts
necessarily expended for taxes, insurance and repairs;
but it can not withhold moneys to pay these items, since
it was a trespasser, seizing the property without the con-
sent of Clark, the then owner of the premises. See Ma-
honey v. Bostwick, 30 Pac. Rep. [Cal.], 1020.

For the reasons stated the judgment of the district
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court is reversed, and the cause remanded for further
proceedings. )

REVERSED AND REMANDED.

NEBRASKA NATIONAL BANK v. HENRY W. PENNOCK.
FILED OCTOBER 5, 1899. No. 10,695.

1. Bill of Exceptions: New TrIAL. The validity of a bill of exceptions

does not depend upon the time within which a motion for a new
trial is filed.

2. Time to File Motion for New Trial. A motion for a new trial, to
be of any avail, must be filed at the term of court the verdict or
decision is entered, and, except for newly-discovered evidence,
within three days after the rendition of such verdict or decision,

3.

: JOURNAL EnTRIES. The delay of the clerk of the court in
spreading the verdict or decision on the court journal will not
have the effect to extend the time within which to file a motion
for a mew trial.

ERROR from the district court of Douglas county.
Tried below before SLABAUGH, J. Affirmed.

Warren Switzler, for plaintiff in error.
J. RB. Webster and Henry W. Pennock, contra.

- NORVAL, J.

This is the second appearance of the cause in this court,
the opinion on the former hearing being reported in 55
Nebr., 188. Subsequent to the entry of the judgment of
reversal a new trial was had in the court below, which
terminated in a judgment in favor of the plaintiff in the
sum of $91.41. The bank prosecutes a petition in error.

The defendant below has filed a motion to quash the
bill of exceptions for the reason that the motion for a
new trial was not filed by the plaintiff in the court below
within three days after the decision was rendered. This
motion is not well taken and must be overruled. The
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validity of a bill of exceptions in no manner depends upon
the time the motion for a new trial is filed. Indeed, a
bill of exceptions may be allowed, although no motion
for a new trial should be made in the cause.

The amended transcript shows the cause was tried in
the court below without the intervention of a jury, and
the decision and judgment were rendered on IFebruary
13, 1899, and that the motion for a new trial was not
filed until February 17, or four days later. By section
316 of the Code of Civil Procedure it is provided: “The
application for a new trial must be made at the term the
verdict, report or decision is rendered, and, except for
the cause of newly-discovered evidence material for the
party applying which he could not with reasonable dili-
gence have discovered and produced at the trial, shall be
within three days after the verdict or decision was ren-
dered, unless unavoidably prevented.” Except for the
causes enumerated in the foregoing section a motion for
a new trial must be filed within three days after the entry
of the decision or verdict. The provisions of the statute
are not directory merely, but are wholly mandatory, and
a motion for a new trial filed out of time is of no avail
and can not be considered, unless an earlier filing was
unavoidably prevented, or the motion is based upon the
ground of newly-discovered evidence. See Fox w.
Meacham, 6 Nebr., 530; Roggencamp v. Dobbs, 15 Nebr.,
620; Aultman v. Leahey, 24 Nebr., 286; Davis v. State, 31
Nebr., 240; MoDonald v. McAllister, 32 Nebr., 514. Plain-
tiff not having brought itself within the exception con-
tained in the statute by showing the filing of the motion
for a new trial within three days was “unavoidably pre-
vented,” its motion is unavailing and the grounds stated
therein can not be considered.

It is, however, contended that,as the judgment was not
entered on the journal of the trial court until February
14, the motion was filed in time. This position is un-
sound. The statute requires, with certain exceptions,
that the motion for a new trial shall be filed “within
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three days after the verdict or decision was rendered,”
and not three days after the clerk has spread the deClsIOIl
upon the court records. As the alleged errors assigned
in the motion for a new trial can not be reviewed, and no
others have been brought to our attention by the petition
in error or in the briefs filed, the judgment must be

AFFIRMED.

WILLARD H. DAVIDSON, ADMINISTRATOR, APPELLEE, V.
GRETNA STATE BANK ET AL., IMPLEADED WITH
CHARLES W. KEY, APPELLANT.

FmeEDp OCTOBER 5,1899. No. 8,981.

1. Corporations: PAYMENT OF DEBT BY STOCKHOLDER: ACCOUNTING:
CoNTRIBUTION. Where a stockholder of a state bank advances
his own funds to pay the debts of the bank in pursuance of an
agreement of the stockholders that each should contribute in
proportion to the number of shares of stock held by him, the
advancing stockholder may maintain an action against the other
stockholders for an accounting and contribution, without having
first exhausted the assets of the bank.

2. Bill of Exceptions: OMIssioNs: REVIEW. Where a bill of exceptions
discloses that important evidence introduced and considered has
been omitted therefrom, the findings of the trial court on a
question of fact will not be reviewed, even though the certificate
of authentication may state that all the evidence is included in
the bill.

3. Harmless Error. Error which is not prejudicial to the party com-
plaining will not work a reversal.

APPEAL from the district court of Sarpy county.
Heard below before SLABAUGH, J. Affirmed.

Gregory, Day & Day, for appellant.
H. C. Lefler, Wright & Stout and Jokn F. Stout, contra.

NORVAL, J.

It appears from the pleadings in this cause that in
1889 the Gretna State Bank was incorporated under the
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laws of this state, and that the bank subsequently be-
came insolvent, and a receiver was appointed by this
court to wind up its affairs, and pay its debts. At the
time it became insolveat its capital stock was $10,000,
all but about $500 of which had been paid up. The
stockholders were plaintiff’s intestate, James Davidson,
the defendants Charles W. Key, William M. Saterfield,
Paul Boob, John Grabow and A. U. Hancock. Key
owned fifty-four shares, amounting to $5,400. On No-
vember 1, 1891, upon application of the stockholders Key,
Davidson, Saterfield and Boob, with the consent of the
creditors, the receiver was discharged, on the bank, as
principal, and the said stockholders, other than Hancock,
and one Ida D. Hancock, as sureties, entering into a bond
to the state in the sum of $50,000, conditioned that the
bank should within four months pay all of its indebted-
ness, and to hold all creditors harmless by reason of the
discharge of the receiver, and the turning of the assets
over to the bank. Thereupon Key was appointed by the
stockholders to take charge of the bank assets, and to
close up the business of the concern. He entered upon
the duties of the trust, and disposed of the property of
the bank, but failed to pay all of its debts. The peti-
tion of the plaintiff in the district court alleges the facts
already stated, and in addition thereto, in substance,
that, at the time the bank failed, plaintiff’s intestate only
owned three of the one hundred shares of the capital
stock, and that Key owned fifty-four shares, Saterfield
five shares, and Boob two and one-half shares, and that
Hancock and Grabow were insolvent; that it was agreed,
at and prior to the giving of the said bond, between the
stockholders Key, Davidson, Saterfield and Boob, that
they would contribute to the payment of the debts of the
bank in proportion to the amount of thé capital stock
then owned by them respectively, and that Davidson was
compelled to, and did, pay out of his own funds on said
indebtedness several thousand dollars over and above
his proportionate share. This suit was brought by the
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administrator of Davidson’s estate against the bank,
Key and other stockholders, for an accounting and con-
tribution. The bank and Key filed separate answers, al-
leging, inter alia, that James Davidson, deceased, while
president of the bank,sold seventeenshares of stock at the
par value of $17,000 to A. U. Hancock, who was the vice-
president of the bank, and then indebted to it in the sum
of $2,142, and received in payment for said shares a draft
drawn by the bank upon the First National Bank of
Omaha, and the amount thereof was charged as an in-
debtedness of Hancock to the Gretna State Bank; and
that said sale was in fraud of the creditors and other
stockholders of said bank. Key in his answer also set
up a claim of several thousand dollars for services al-
leged to have been rendered by him in settling the affairs
of the bank. The averments in these answers were con-
troverted by the reply of the plaintiff. Upon the trial
the court found that the solvent stockholders who exe-
cuted the bond heretofore mentioned had contributed to
the payment of the debts of the bank as follows: Charles
W. Key, $1,510.79; W. M. Saterfield, $1,184.33; Paul
Boob, $592.16; and James Davidson, $9,387.39; that the
latter had contributed $8,496.42 more than his propor-
tionate share of the bank debts, and that Saterfield and
Boob had each paid their proportion of such debts; that
Hancock and Grabow, two of the stockholders, were in-
solvent, and that Davidson was entitled to contribution
from Key for the amount of excess which the former had
‘paid over and above his proportionate share, to-wit, the
sum of $8,496.42, that being the amount which it was
found that Key had paid less than his proportion. A
judgment for said amount was rendered against him in
favor of the plaintiff. Key has prosecuted this appeal.
The first argument advanced for a reversal is that this
suit could not be maintained by the plaintiff, and Farm-
‘ers Loan & Trust Co. v. Funk, 49 Nebr., 353, and State v.
German Savings Bank, 50 Nebr., 734, are cited to sustain
the contention. Those decisions are not in point, as the
9
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present suit was not instituted by a creditor of the bank
to enforce the constitutional liability imposed upon
stockholders of state banks, but for an accounting be-
tween the stockholders, and to enforce contribution for
moneys advanced to pay bank cebts in pursuance of an
agreement entered into between the stockholders. The
suit was properly brought.

It is also urged that the findings of the trial court are
contrary to the evidence. This question can not be pre-
sented because all the testimony adduced on the trial is
not embraced in the bill of exceptions. That document
discloses that several exhibits introduced on the trial are
not incorporated in the bill, and with this condition of
the record we are precluded from considering the evi-
dence to ascertain if it justified the findings of the trial
court. See Missouri P. R. Co. v. Hays, 15 Nebr., 231;
Chamberlain v. Brown, 25 Nebr., 434; Greene v. Greene, 49
Nebr., 546; Alling v. Fisher, 55 Nebr., 239.

We quite agree with counsel for appellant that the
trial court committed an error in making its computation
of the amount of recovery, as the findings of fact dis-
close. The holders of sixty-four and one-half shares were
solvent, Key owned fifty-four shares and Davidson three
shares. The indebtedness of the bank was found to be
$12,674.67, which was equivalent to $196.50% per share.
Key’s portion was $10,611.36, of which he paid $1,510.79,
leaving a balance of $9,100.57. Davidson’s proportion of
the indebtedness was $589.52, which sum deducted from
$9,387.39, the amount found by the court to have been
paid by him, leaves $8,797.87, to be recovered from the
other solvent stockholders. It appears from the find-
ings that Saterfield and Boob, the other two solvent
stockholders, had each overpaid their proportionate
share, so that plaintiff was entitled to receive from Key
$8,797.87, instead of $8,496.42, for which last-named sum
judgment was rendered in the trial court. Appellant
can not complain of this error, as it is in his favor, and
plaintiff has not appealed.

: AFFIRMED.

-
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ALFRED R. DUFRENE, APPELLEE, V. DAVID D. SMEATON
ET AL., APPELLANTS.

FILED OCTOBER 5,1899. No. 8,976,

1. Appeal: TIME TO FILE TRANSCRIPT: J URISDICTION. To confer juris-
diction upon this court to review a cause on appeal a transcript
of the judgment or final order must be filed with the clerk of this
court within six months from the entry in the district court of
such judgment or final order.

2. : -2 : CONSENT OF PARTIES. Consent of parties
can not confer jurisdiction of the subject-matter.

APPEAL from the district court of Douglas county.
Heard below before PowrLL, J. Dismissed.

Gregory, Day & Day, for appellants.
Dexter L. Thomas and Howard B. Smith, contra.

NoRrvar, J.

This appeal is prosecuted from a final order rendered
by the court below on June 25,1896. The appeal must be
dismissed for want of jurisdiction, since no transcript
was filed in this court until December 26, 1896, which
was more than six months after the entry of the final
order sought to be reviewed. See Verges v. Roush, 1 Nebr.,
113; Glore v. Hare, 4 Nebr., 131; Horn o. Miller, 20 Nebr.,
98; Chapman v. Allen, 33 Nebr., 129 ; Wathnell v. City of
Omaha, 37 Nebr., 621. The filing of a transcript of the
judgment or final order in the appellate court within the
time prescribed by statute is a jurisdictional matter
which can not be waived by the parties.

DiIsSMISSED.
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CHARLES T. JENKINS V. STATE OF NEBRASKA.
FiLep OCTOBER 5, 1899. No. 10,596.

Contempt: ORDER OF CoURT: DISOBEDIENCE. A party is guilty of con-
tempt who willfully disregards, or refuses to comply with, an
order of court directing him to restore the subject-matter of
litigation, if the court possessed jurisdiction to enter the same,
although the proceedings may have been never so erroneous.

ERROR to the district court for Butler county. Tried
below before SEDGWICK, J. Affirmed.

Charles T. Jenkins and Burr & Burr, for plaintiff in
€rror:

The order directing plaintiff in error to pay money into
court was rendered without jurisdiction and is void. It
was, therefore, not a contempt of court to disobey the
order. See Runyon v. Bennett, 29 Am. Dec. [Ky.], 431;
Board of Commissioners v. Gorman, 19 Wall. [U. 8.], 661;
First Nat. Bank v. Rogers, 97 Am. Dec. [Minn.], 241;
Northwestern Fepress Co. v. Landes, 6 Minn., 564*; City of
Macon v. Shaw, 14 Ga., 162; Payfer v. Bissell, 3 Hill [N.
Y.],239; Hyattv. Clever, 73 N. W. Rep. [Ia.], 831; Kreglo
v. Fulk, 3 W. Va.,.74; Creighton v. Keith, 50 Nebr., 813;
Rhode Island v. Massachusetts, 12 Pet. [U. 8.], 718; Spoors
v. Coen, 44 O. St., 497; Reynolds v. Stockion, 43 N. J. Eq.,
211; Ruhland v. Supervisors, 55 Wis., 664; Fleming v.
Hight, 101 Ind., 466; Cape May 8. L. R. Co. v. Johnson, 35
N. J. Eq., 425; Mayor v. Conover, 5 Abb. Pr. [N. Y.], 251;
People v. Weigley, 1565 111., 491; State v. Second Judicial
District, 50 Pac. Rep. [Mont.], 852.

The order directing money to be paid into court was
void, as being an attempt to collect money without an
execution. See State v. Jaynes, 19 Nebr., 697; Segear v.
Segear, 23 Nebr., 307; Mallory Mfg. Co. v. Foz, 20 Fed.
Rep., 409; “Blanche Page,” 16 Blatchf. [U. 8.], 1.

Other references: Hovey v. Elllott, 167 U. 8., 409; Rob-
ertson v. Davidson, 14 Minn., 427,
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C. J. Smyth, Attorney General, W. W. Stowell and George
P. Sheesley, for the state.

References: Hagan v. Lucas, 10 Pet. [U. 8.1, 400; Den-
nistoun v. Draper, 5 Blatchf. [U. 8.1, 336; Ford v. Bushor,
12 N. W. Rep. [Mich.], 690.

Norvaz, J.

Charles T. Jenkins, an attorney residing in the city of
Lincoln, was found guilty of contempt of court by the
district court of Butler county, and sentenced to pay a
fine. The record is before us for review. It is disclosed
that one Arthur Myatt instituted a replevin action in the
county court of Butler county against Charles T. Jenkins
and J. B. Morrison to recover possession of certain wheat
in stack. The property was seized under the writ, and
possession thereof, upon Myatt’s giving the required
bond, was delivered to him. He procured the wheat to be
threshed, and the grain, not being in good condition, in-
stead of being stored in elevators as was intended, was
sold to . P. Van Wickle, of Surprise, for $407.40. By
agreement or consent of the parties the proceeds of the
sale were left in the hands of Van Wickle, or rather his
agent, Mr. Metzger, to await the termination of the liti-
gation. Subsequently the replevin action was fried, and
Jenkins obtained judgment for the return of the wheat,
" or its value. Three days thereafter he caused an execu-
tion to be sued out on said judgment, and to be delivered
to A. J. Stanwood, constable. On the same day Jenkins
and the officer went to said Metzger, agent of Van
Wickle, and demanded the proceeds of the wheat, Jen-
kins falsely stating to Metzger that he had an order
from the county court to pay over the money to him, and
exhibited at the time a paper which he claimed to be
such order. Metzer thercupon asked that a half hour
be given in which to communicate with Myatt by wire,
which request was refused, as was also the request that
he be given five minutes for consultation and considera-
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tion of the demand for the proceeds of the wheat. Jen-
kins also threatened that, if the money was not paid over
at once, they would close up the business of Van Wyckle
under the said alleged order from the county court.
Metzger, although at first hesitating, was induced by the
matters just suggested to and did pay over to Jenkins
the proceeds of the wheat. The next day, and within the
time required by law, Myatt filed an appeal bond in the
replevin cause, and perfected his appeal in the district
court. In proceedings had therefor in said last named
court in the replevin action, and upon averment and
proper proof of said matters, an order was entered re-
quiring Jenkins to forthwith restore the proceeds of the
wheat, the subject-matter of the action. Jenkins paid
$200, and refused to pay the balance of the money. The
contempt proceedings against him followed.

Whether the order of the district court that Jenkins
-restore the money was based upon sufficient evidence is
a question not presented by this record. The court had
jurisdiction of the parties and the subject-matter, and
even though the order was erron-..usly made, it consti-
tuted no reason why Jenkins should defy, or refuse to
obey, the order of the court. If said order had been void,
then Jenkins would not have been guilty of contempt in
disobeying it. See Calvert v. State, 34 Nebr., 616. But, as
already stated, the court had jurisdiction, and the order
was not void. At most it was merely erroneous, and .
Jenkins bad .no right to disregard or disobey it on that
ground. He should have instituted appropriate proceed-
.ings to obtain a review of the order, if he deemed it to
have been erroneously entered.

It is argued that the order which was made the basis
of the contempt proceedings was made to enforce a
money judgment, and that the accused is not liable to
punishment as for contempt in refusing to comply with
guch order. This contention is not well founded, inas-
much as the defendant was not adjudged guilty of con-
tempt for refusing to pay a money judgment against him,
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but because he disobeyed an order of court to restore the
subject-matter of the litigation.

We have examined and considered the various errors
assigned, and discover no sufficient reason for disturbing
the judgment, and it is accordingly

: AFFIRMED.

JOHN K. SOWARD v. GrorceE H. Moss.

FiLED OCTOBER 5, 1899, No. 8,746.

1. Vendor and Vendee: ORAL CONTRACTS: STATUTE OF FRAUDS., A
contract for the sale of lands is void unless the contract, or
some note or memorandum thereof, is in writing, signed by the
owner, or his agent authorized in writing.

2. Deeds: DELIVERY. A deed placed in the hands of the grantor’s
agent to be held until the consideration is paid is not a delivery
to the vendee.

REBEARING of case reported in 58 Nebr., 119. Reversed.
W. L. Hand, for plaintiff in error.
B. O. Hostetler, contra.

NORVAL, J.

This case is on rehearing. For former opinion see 58
Nebr., 119. A reconsideration of the cause has convinced
us that the former decision was wrong, and we will now
briefly state the reasons for the conclusion we have
finally reached.

The action was to recover the purchase price of certain
real estate. The statute of frauds is relied upon as a
defense. Upon this question upon the former hearing
it was said: “Another argument is that the evidence
shows that the contract by these parties was an oral one;
that Moss was not bound to convey, and, therefore,
Soward is not bound. There are two answers to this
contention: (1) The proposition of Soward to purchase
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the land was in writing. Moss accepted this proposition
and authorized Blue to notify Soward that he had ac-
cepted it. The letter then written by Blue to Soward,
informing the latter of Moss’ acceptance of the proposi-
tion of purchase, was, in effect, Moss’ letter in writing ac-
cepting the proposition. (2.) If the letter written by
Blue to Moss was out of the way, still Moss actually
made a conveyance of the real estate to Soward, and
delivered it to his appointed agent. Moss then performed
the contract, and bound himself by his deed; and, since
the deed was made and delivered to Soward, the statute
of frauds is no defense for Soward in an action against
him to recover the purchase price.” We are now satis-
fied that we misapprehended the facts on the former
hearing. In the above quotation we inadvertently
stated, or assumed as proven, that Blue had written a
letter to Moss; but Blue did write one to Soward. Blue
was not the agent of Moss, but represented Soward in
the transaction, presenting the proposition of the latter
to Moss and communicating to Soward the oral answer
of Moss. In so doing he was Soward’s agent. Even
though Blue was the agent of Moss, yet he could not bind
the latter, since he possessed no written authority from
Moss to represent him. By section 5, chapter 32, Com-
piled Statutes, it is provided: “Every contract for the
leasing for a longer period than one year, or for the sale
of any lands, or any interest in lands, shall be void unless
the contract, or some note or memorandum thereof, be
in writing, and signed by the party by whom the lease or
sale is to be made.” And section 25 of the same chapter
declares: “Every instrument required by any of the pro-
visions of this chapter to be subscribed by any party may
be subscribed by his agent, thereunto authorized by
writing.” Under the provisions of the foregoing quoted
gections the authority of an agent to sell real estate must
be in writing, to make the acts of the agent binding on
the principal, where there has been no subsequent rati-
fication of the agent’s acts. See Stadleman v. Fitzgerald,
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14 Nebr., 290; Morgan v. Bergen, 3 Nebr.,, 209. As no
written authority was given by Moss to Blue to make
the sale in question, the contract is not binding upon the
former unless there has been a ratification by hnn “‘hl(,h
proposition we will now consider.
Moss executed a deed to the land and transmitted the
same by mail to the I'irst National Bank of Danville, Illi-
" nois, to be by it delivered to Soward on his paying to
‘the bank the purchase price. The bank received the
deed, but it was never delivered to Soward; and the bank
had no authority to make the delivery without the pay-
ment of the consideration. The bank was the agent of
Moss and not of Soward, and as there was no delivery
of the deed to the vendee or his authorized agent, the
sale was mever consummated. Until the purchaser’s
money was paid the deed was under the control of Moss,
who could have ordered the same returned to him. There
was no such performance of the contract as to take the
case out of the statute of frauds. The title never vested
‘in Soward. A deed left in the hands of the grantor’s
agent to be held until the purchase-money is paid is not
a delivery to the grantee. See Patrick v. MecCormick, 10
Nebr., 1; Wier v. Batdorf, 24 Nebr., 83. The contract
being within the statute of frauds, is not binding, and an
action will not lie thereon to recover the purchase-money.
The judgment of the-district court is reversed, and the
cause remanded for further proceedings.

REVERSED AND REMANDED.

CHARLES SHIVERICK & COMPANY V. R. J. GUNNING
COMPANY.

Fmnep OCTORER 5,1899. No. 8,701,
Instructions: DAMAGES: EVIDENCE. Instructions should not submit

to the jury elements of damages not embraced within the evi-
dence adduced on the trial.
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REHEARING of case reported in 58 Nebr., 29.

Hall & McCulloch, for plaintiffs in error.
N. H. Tunnicliff and Elmer E. Thomas, contra.

NORVAL, J.

This cause is on rehearing. The former opinion is re-
ported in 58 Nebr., 29, which contains a sufficient state-
ment of the facts as well as the questions involved. Rela-
" tive to the measure of damages the trial court charged
the jury: “The plaintiff is entitled to recover as its meas-
ure of damages in this action such amount as will com-
pensate it for the loss it sustained in consequence of
defendants’ wrongful act in erasing and marking out the
sign in question, the costs of replacing said sign, includ-
ing railroad fare of workmen from Chicago or elsewhere,
if sent specially for that purpose, together with hotel
bills to plaintiff. The actual cost of repairing, replacing
and maintaining said sign under its contract to the Dur-
ham tobacco people is plaintiff’s full measure of dam-
ages, and this you will ascertain and allow in such sums
as from a preponderance of the evidence you find to be
such cost; but you cannot allow exemplary damages—
that is, you must not assess damages for the purpose of
punishing the defendant.” This instruction, although
vigorously assailed upon the former hearing by counsel
for defendant below, was approved by this court, and the
giving thereof sustained. After an investigation of the
subject anew we are convinced that we committed a
grave error in so holding. While hotel bills and railroad
fare may be proper elements of damages under certain
contingencies or state of facts, they were improperly al-
lowed or directed to be taken into consideration, because
it was not shown upon the trial that it was necessary to
send workmen from Chicago to replace the sign in dis-
pute. While it was developed that no one living in
Omaha was capable of restoring the sign, it was not es-
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tablished by any evidence that it was essential that paint-
ers should.be sent from Chicago to do the work. It may
be that sufficiently competent persons could have been
obtained in Council Bluffs, Burlington or Des Moines
to repair this sign. It was therefore error to direct the
jury to allow plaintiff railroad transportation from Chi-
cago or elsewhere. And this error was not waived by
the defendant tendering an instruction upon the measure
of damages, since the request tendered expressly stated
evidence of railroad fare was not to be considered in the
estimation of damages, unless, in replacing the sign, it
was necessary to bring workmen from another ecity.
There is not a particle of proof in the record to justify
the giving of the instruction quoted above. For this
error the judgment is reversed, and the cause remanded.

REVERSED AND REMANDED.

NATIONAL BANK OF COMMERCE V. THOMAS BRYDEN,
TRUSTEE. '

FiLEDp OCTOBER 5, 1899. No. 8,951.

Chattel Mortgages: REGISTRATION: RIGHT TO PROPERTY. A mortgagee
of chattels who files the instrument before the rights or liens
of third parties intervene is entitled to the property as against
them.,

ERROR from the district court of Douglas county.
Tried below before KEYSOR, J. Reversed.

E. J. Cornish, for plaintiff in error.
A. C. Troup, J. W. Carr and W. T. Nelson, contra.

NORVAL, J.

This suit was instituted by Thomas Bryden, trustee, to
have declared fraudulent and void as to creditors a cer-
tain chattel mortgage executed by the Phoenix Foundry



76 NEBRASKA REPORTS. [VoL. 59

National Bank of Commerce v. Bryden.

Company to the National Bank of Commerce. A decree
was entered in the court below adjudging the mortgage
void, to review which is the purpose of this proceeding.
The facts, briefly stated, are these: On December 28,
1894, the Phanix Foundry Company in good faith exe-
cuted and delivered to the National Bank of Commerce a
-chattel mortgage on property situate in Douglas county,
to secure the payment of $10,000, of which sum $3,410
was cash at that time loaned, and $6,590 represented a
previous indebtedness then due and owing by the mort-
gagor to the bank. Neither this mortgage nor a copy
thereof, was filed for record until March, 1895. There was
10 agreement or understanding between the parties that
the mortgage should be withheld from the record, but the
omissinu to file the same at an earlier date was due to an
accidental oversight on the part of the bank. The mort-
gaged chattels remained in “the possession of the mort-.
gagor; and the bank did not take possession of or assume
control over any portion of the chattels during the period
between the execution and filing of the mortgage in ques-
tion. The plaintiff and interveners had no notice or
knowledge of the existence of said mortgage prior to the
date of the recording thereof. The mortgage was duly
recorded before either the plaintiff or any one of the in-
terveners had obtained any lien upon the property.

.The single question presented by the record is whether
the failure of the bank to record the mortgage until
March 20, 1895, rendered the-instrument void as to the
other creditors of the mortgagor who became such be
tween the date of the execution and the filing of the mort-
gage, but who had not obtained any lien upon the prop-
erty at the date of such filing. The precise point was de-
termined in Forrester v. Kearney Nat. Bank, 49 Nebr., 655,
it being there stated: “Where a mortgagee of personal
property, without any intention to defraud, has delayed
filing his mortgage and taking possession of the property,
but the instrument is in fact filed, or the mortgagee ob-
tains and holds actual possession of the property under
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the mortgage before the rights or lien of any third party
attaches, the lien of the mortgage is good against a cred-
itor of the mortgagor who subsequently causes the prop-
erty to be seized upon attachment or execution.” We are
satisfied with the conclusion there reached, and the de-
cision of the trial court in the case at bar being in con-
flict therewith, the judgment is reversed and the cause
remanded. :
REVERSED AND REMANDED.

FIRST NATIONAL BANK OF PLATTSMOUTH, APPELLANT, V.
SIMEON RECTOR BT AL., APPELLEES.

FiLED OCTOBER 5, 1899. No. 8,965.

Religious Societies: DEBTS: LIABILITY OF MEMBER. A member of an
unincorporated religious society not founded for the purpose
of gain or pecuniary profit is not individually liable for its debts,
unless he authorized the incurring of the obligation or subse-
quently ratified the same.

 ApPpPEAL from the district court of Cass county. Heard
below before RauMsEY, J. Affirmed.

Beeson & Root, for appellant.
C. 8. Polk and Stewart & Munger, contra.

NORVAL, J.

The unincorporated religious society known as the
Methodist Episcopal Church of Weeping Water, in No-
vember, 1888, entered into a written contract with the
IFirst National Bank of Plattsmouth for the purchase of
eighty acres of land in Cass county situate near the town
of Weeping Water. The land was bought to enable the
society, by the subsequent sale of the premises, to erect
and maintain a college or seminary of learning, as well
as for the advancement of the cause of religion. The
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society sold forty acres of the land, and the proceeds were
applied on the claim of the bank. Full payment on the
contract of the purchase-money not having been made
as therein provided, the bank commenced foreclosure pro-
ceedings against the society to subject the other forty
acres to the payment of the purchase price. A decree
of foreclosure was entered, the land sold thereunder, and
the sum realized was applied on the decree, leaving a de-
ficiency of $1,573.73, for which sum a deficiency judgment
was rendered in favor of the bank on October 10, 1892.
Execution was issued on the judgment, and the same
was levied on the church property. Simeon Rector and
others, as trustees of the Methodist Episcopal Church of
Weeping Water, instituted a suit to enjoin the bank from
selling the church property, to cancel and annul the de-
ficiency judgment, and to restrain the collection thereof
upon various grounds, which need not be here-stated. A
decree was rendered therein perpetually enjoining the
sale of the church building and parsonage, the court re-
fusing to enjoin the collection of the deficiency judgment.
The present suit was instituted by the bank against the
individual members of the society under sections 24 and
27 of the Code of Civil Procedure, to subject their indi-
vidual property to the payment of the deficiency judg-
ment. Issues were joined, and a trial thereof was had,
which resulted in a decree in favor of the defendants,
dismissing plaintiff’s petition. The bank has _prosecuted
an appeal.

The sole question presented by the record is whether
under the undisputed facts plaintiff had a right to re-
cover in the present suit under sections 24 and 27 of the
Code of Civil Procedure, which reads as follows:

“Sec. 24. Any company or association of persons
formed for the purpose of carrying on any trade or busi-
ness, or for the purpose of holding any species of property
in this state, and not incorporated, may sue and be sued
by such usual name as such company, partnership, or
association may have assumed to itself or be known by,
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and it shall not be necessary in such case to set forth
in the process or pleading, or to prove at the trial, the
names of the persons composing such company.

“Sec. 27. If the plaintiff, in any judgment so rendered
against any company or partnership, shall seek to charge
the individual property of the persons composing such
company or firm, it shall be lawful for him to file a bill
in chancery against the several members thereof, setting
forth his judgment and the insufficiency of the partner-
ship property to satisfy the same, and to have a decree
for the debt, and an award of execution against all such
persons, or any of them, as may appear to have been
members of such company, association, or firm,”

A reading and consideration of the foregoing pro-
visions leads to the irresistible conclusion that it was
never the intention of the legislature that said section
27 should apply to members of church societies or reli-
gious associations. Execution is permissible to issue
against the individual under said section only when the
partnership property of the company or firm is insuffi-
cient to satisfy the debts thereof. A religious society,
within the meaning of the statute, can have no partner-
ship assets. Such a society is not organized for the pur-
pose of business or profit of its members, but to advance
and promote the cause of religion. The authorities quite
generally agree that members of a voluntary unincor-
porated association, such as a religious society, are not
individually liable for its debts, unless they authorized
the incurring of the obligation or subsequently ratified
the same. The rule is thus stated in 1 Bates on Partner-
ship at section 75: “A club or unincorporated association
not formed for the purposes of gain or pecuniary profit
is not a partnership. The fact that they have common
property or a joint fund does not make them partners.
* * * As these associations are not formed for profit
or loss, if a contract is made in their society name, the
associates are not bound by it, unless it was authorized
by them; but all the officers or members who joined in
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making or authorizing the contract are represented by
the joint name, and they are liable upon it, on the ground
of principal and agent and not of partnership.” To the
same effect is Mechem, Agency, sec. 72; and a like doc-
trine was recognized and applied by this court in Horn-
berger v. Orchard, 39 Nebr., 639. In the case with which
we are dealing there is no averment or proof that the de-
fendants authorized the making of the contract with the
bank, or that they afterward, with knowledge thereof,
ratified the same. The decree is right, and is

AFFIRMED.

MINNIE ZIMMERMAN, APPELLEE, V. PHILIP J. ZIMMER-
MAN, APPELLANT.

FiLEp OCTOBER 5, 1829. No. 8,970.

1. Appeal: TRIAL BELOW: REVIEW OF RULINGS. An appeal in an equity
cause will not present for review the rulings made during the
progress of the trial.

2. Divorce: EXTREME CRUELTY. Evidence examined, and held sufficient
to justify the granting to the wife a decree of divorce on the
ground of extreme cruelty.

3.

: ArimMoNy. The condition, situation and standing of the
parties, financially and otherwise, duration of their marriage,
the amount and value of the husband’s estate, the source from
which it came and whether the wife contributed anything to
the common fund are proper matters to be considered ia award-
ing permanent alimony.

4,

Excessive alimony should not be allowed.

APPEAL from the district court of Gage county. Heard
below before STULL, J. Reversed.

) “E. O. Kretsinger, for appellant.

Hazlett & Jack, conira.
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NORVAL, J.

Minnie Zimmerman brought a suit for divorce in the
court below on the ground of extreme cruelty. The de-
fendant filed an answer and cross-petition praying that
he be granted a divorce from the plaintiff. The cause
was referred to Hon. A. H. Babcock to take the testi-
mony, and report the same to the court with conclusions
of fact and law. The referee made his report, finding
that plaintiff was entitled to a divorce, the care and cus-
tody of her two minor children, and $3,000 as alimony.
The defendant filed exceptions to said report, which were
overruled by the court, and a decree was rendered con-
firming the report of the referee. The cause is here on
the appeal of the defendant.

Exception is taken to the refusal of the referee during
the trial to require plaintiff to submit to a physical ex-
amination of her person. This ruling is not reviewable, .
since the cause is before us on appeal. See Ainsworth v.
Taylor, 53 Nebr., 484; Alling v. Nclson, 55 Nebr., 161; Vil-
lage of Syracuse v. Uapcs 55 Nebr., 738.

“Complaint is made that the ev1dence fails to ustaln
the finding that the defendant was guilty of extreme
cruelty towards the plaintiff. The testimony adduced by
the plaintiff before the referee upon this branch of the
case, in many respects, is of too disgusting and revolting
a nature to permit of its being detailed or summarized in
an opinion. Suffice it to say that the record discloses by
clear and satisfactory proofs that the-defendant on many
occasions was guilty of extreme cruelty towards his wife.
His conduct was shown to be so inhuman as to make her
living with him unbearable. In justice to the defendant
it should be stated that his testimony, if believed, would
entirely exonerate him from the charge of extreme cru-
elty imputed to him by his wife; and to some extent he
is corroborated by witnesses called in his behalf. The
finding of the referee is supported by the evidence of
Mrs. Zimmerman, and she was corroborated by other

10
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witnesses to such an extent as to justify the granting to
her of the decree of divorce, although the proofs would
have warranted a decree in favor of the defendant.

We are convinced that the allowance of $3,000 perma-
nent alimony, and the further sum of $125 a year for the
support and maintenance of the two children, until they
reach the age of fourteen years, was excessive. It ap-
pears that the parties have been married less than three
years, that the property of the defendant was accumu-
lated prior to their marriage, and that the wife contrib-
uted nothing thereto. In the allowance of permanent
alimony the condition, situation and standing of the
parties, financially and otherwise, and the duration of
their marriage, the amount and value of the husband’s
property, and whether the wife contributed anything to
the common fund, are proper matters to be considered.
The amount of permanent alimony should be reduced to
$2,500, and the allowance for the support of the children
cut down to $100 a year. The decree in all other re-
spects, including the amounts allowed the referee and
stenographer respectively, is afirmed. The decree as to
alimony and support of the children is reversed, and the
cause remanded to the district court with directions to
modify its former decree in accordance with this opinion.

REVERSED AND REMANDED.

B. F. STURTEVANT COMPANY V. BOoHN SAsH & DOOR
COMPANY AND DIXON NATIONAL BANK ET AL, IN-
TERVENERS.

FmEp OCTOBER 5, 1899. No. 8,690.

1. Garnishment: MoONEY IN Custopia LEGIS. Money in custodia leyis
js not subject to the process of garnishment.

. WaIvER oF DEFENSE. The garnishee may waive the
defense that the money is not liable in his hands to garnishment.

2.
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3. Conflicting Evidence: Review. Findings of fact based on con-
flicting evidence will not be disturbed on review.

4. Review: PARTIES. One not prejudiced by a judgment can not ob-
tain a review thereof.

REHEARING of case reported in 57 Nebr., 671. Judgment
below reversed in part.

John P. Breen, for plaintiff in error.
Byron G. Burbank, contra.

NORVAL, J.

At the last term of this court the petition in error was
dismissed, it being held that money-about to be paid to a
clerk of the district court to be distributed under decree
of such court can not be reached by garnishment out of
county court against distributee. See 57 Nebr., 671. A
rehearing has been allowed, and the cause again submit-
ted for our consideration.

It is insisted that no one but Mr. Moores, the garnishee,
had the right to raise the objection that the fund was in
custodia legis or question the validity of the attachment.
We think the contention sound. But he could and did
" waive the defense that he was not liable to be garnisheed
by not making objections on that ground in the court be-
low. The garnishment proceedings were not void, but
voidable only in case the officer made a defense that the
money sought to be garnisheed was in the custody of
the law, and for that reason was not liable to be reached
by the process invoked by the plaintiff.

The district court found the issues in favor of the in-
terveners and against the plaintiff. This finding having
been based on conflicting evidence, in obedience to a long
line of decisions, can not be disturbed on review.

In argument it is said that in no event was it proper
for the trial court to render judgment in favor of the
interveners and against the garnishee; that the proper
practice would have been to have dismissed the proceed-
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ings in attachment. Whether this contention is sound or
not we are not called upon to decide, since the garnishee
has not sought a reversal of the judgment - rendered
against him, and one not prejudiced by a judgment can
not obtain a review thereof. See Burlington & M. R. R.
Co. v. Martin, 47 Nebr., 56. It follows that the plaintiff
can not be heard to complain of the judgment rendered
against the garnishee.

Not only was the judgment entered against the gar-
nishee for the full amount of money in his hands, but the
interveners recovered $75 as interest thereon against the
plaintiff. The recovery of interest was wholly unauthor-
ized. The attached fund was never in their hands, and
merely because the same was tied up by garnishment
proceedings is no reason why the plaintiff should pay
interest on the money. The judgment of the trial court
allowing interest is reversed, but in all other respects is
affirmed.

Complaint is made of the recovery of costs against the
plaintiff. It and the interveners claimed independently
and adversely the money in dispute, and the rights of
each to the same were fully litigated, and plaintiff, hav-
ing been unsuccessful, should pay the’costs.

JUDGMENT ACCORDINGLY.

FANNIE E. BOWMAN, ADMINISTRATRIX, V. CITY OF
OMAHA.

FL.ep OCTOBER 5, 1899, No. 10,594,

Municipal Corporations: NEGLIGENCE: PoNDS: DEATH oF CHILD. A
municipal corporation is liable for the death of a child who was
drowned in a pond of water situate in part on a public street
and in part on abutting Jots, when shown that the accumula-
tion of water was occasioned by the negligence of the city in
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filling in the street with earth, that no fence or barrier was
erected, and that the child entered the pond from the street.
City of Omaha v. Richards, 49 Nebr., 244, followed.

ERROR from the district court of Douglas county.
Tried below before KEYSOR, J. Reversed.

Silas Cobd, for plaintiff in error.
W. J. Connell and E. H. Scott, contra.

NORVAL, J.

Fannie E. Bowman, as administratrix of the estate
of Albert Bowman, deceased, recovered a judgment
against the city of Omaha in the district court of Doug-
lag county in the sum of $1,000, for negligently causing
the death of her intestate. This judgment, on error pro-
ceeding brought to this court by the city, was reversed.
See City of Omaha v. Bowman, 52 Nebr., 293. Subse-
quently the plaintiff filed an amended petition in the
court below, to which a general demurrer was interposed
by the city, sustained by the court, and the action dis-
missed. Error proceeding has been prosecuted by the
plaintiff. ' :

The sufficiency of the amended petition is the sole ques-
tion presented. In the former opinion filed herein it was
stated as a reason why plaintiff could not recover that it
was not shown that her intestate went upon the pond in
which he was drowned from Davenport street, and hence
it could not be charged that the failure of the city to
erect a barrier or fence between the street and the prop-
erty abutting thereon on which the pond was located
was the proximate cause of the boy’s death.. The
amended pleading was doubtless framed to meet the ob-
jections to a recovery pointed out in the previous opin-
ion, and we are constrained to hold that counsel for plain-
tiff in that regard has not been wholly unsuccessful. The
amended petition alleges that “Albert D. Bowman came
to his death through the negligence of the ecity of Omabha,
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on the 15th day of June, 1892, by drowning in a pond of
water, which negligence consisted in permitting the ac-
cumulation of said water, and in allowing said water to
accumulate, and be and remain by the side of Davenport .
street, near Twenty-eighth street, within the limits of the
city of Omaha, as well as to remain beside of an alley
next south of Davenport street, and running parallel
thereto, and upon lots 3, 4, and 5, block 3, Drake’s Addi-
tion to the city of Omaha, all fronting upon said Daven-
port street; * * * that there was at said time no fence
around said lots and no visible boundary line between
them and Davenport street, said acts and conditions be-
ing the negligence complained of herein as well as the
acts and conditions hereinafter named, said water being
at the time of said death over public property of the city,
to-wit, over part of the property set apart by said city
for sidewalk purposes, and said water lying at said time
in close proximity to said Davenport street at the place
where said death occurred.” The petition also charges
that the pond was formed by the city negligently filling
with earth Davenport street at a point where a ravine
crossed it without leaving any outlet for the water; that
there was no barrier or fence .of any sort, or precaution
of any kind taken, to protect children lawfully in that
city against falling or going into said pond, which was
attractive and enticing to children of tender age, many
of whom were in the habit of playing in said pond, which
was known to the officers and authorities of the city; that
deceased was seven years of age, and while lawfully in
vicinity of said pond with other children, yielded to the
natural instinct of childhood, “went upon said pond im-
mediately from said Davenport street, where said pond
bordered and lay in close proximity to same,” and while
innocently engaged in playing in and upon said pond of
water, on a section of the sidewalk which had been dis-
lodged from its proper place and used as a raft, the
child was drowned. These averments take the case out
of the doctrine announced by this court on the former
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hearing of the cause. The case as made before disclosed
that there was a strip of ground at least six feet wide be-
tween the street and the pond of water, and that young
Bowman did not enter the pond from the street. Now
the case made by the plaintiff on paper shows that the
water in the pond extended to, and over, the sidewalk,
a portion of the street, and that plaintiff’s intestate actu-
ally entered the pond from Davenport street. The case
is governed by City of Omaha v. Richards, 49 Nebr., 244, 50
Nebr., 804. It is suggested by the city attorney that the
last-named case, in effect, although not in express terms,
was overruled by City of Omaha v. Bowman, 52 Nebr., 293.
The court did not so intend. A clear distinction between
the two cases exists, as was pointed out in City of Omaha
v. Bowman, supra. The district court erred in sustaining
the demurrer, and the judgment must be

REVERSED.

MirToN B. WHITNEY ET AL., APPELLANTS, V. SALLIE H.
H. LOWE ET AL., APPELLEES.

FrLEp OCTOBER 5,18%9. No. 8,939.

1. Mortgages: RECORDS: NoTICE. The record of a mortgage is con-
structive notice of the existence of the debt which the mortgage
was given to secure.

: AssIGNMENT OF CouroNs. The assignment of coupons se-
cured by a mortgage is, pro tanto, an assignment of the mortgage.

3. : UNAUTHORIZED RELEASE. The release of a mortgage by one
who is not the owner of the debt, although possessed of appar-
ent authority to enter satisfaction, is ineffective, except as to
those who deal with the property relying in good faith upon

such release.

APPEAL from the district court of Douglas county.
Heard below before KBYSOR, J. Reversed.

: D. M. Vinsonhaler and Edward C. Wright, for aﬁpellants.
t
" 'Meikle & Gaines and F. B. Tiff any, contra.
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SULLIVAN, J.

This action was brought to forrclose a real estate mort-
gage given by Sallie H. H. Lowe and her husband, Will-
iam W. Lowe, to the Lombard Investment Company.
The debt secured was evidenced by a coupon bond for
the principal sum of $60,000. The appellants are the re-
- ceivers of the mortgagee, and have succeeded to its rights.
The Presbyterian Hospital of Philadelphia became, by
purchase and assignment, the owner of the bond and
mortgage. The investment company, having guarantied
payment of the debt, both principal and interest, as the
same should mature, was obliged, under its contract, to
take up two coupons representing interest installments,
upon which the mortgagors had defaulted. Afterwards
John L. Welsh bought the mortgaged premises, paid the
amount due the Presbyterian Hospital, and obtained from
it a release of the mortgage. The balance of the consid-
eration was applied to the payment of other liens against
the property. To defeat this suit, which was brought to
collect the coupons redeemed by the mortgagee, Welsh
relies on the release and the fact that he did not actually
know that the coupons were outstanding. The material
part of the answer is as follows: ‘“These defendants fur-
ther say that at the time Sally H. H. Lowe and William
W. Lowe sold and conveyed said land to John L. Welsh,
as alleged in paragraph 11 of said petition, the mort-
gage described in said petition was fully released of
record by the Presbyterian Hospital of Philadelphia, and
that these defendants had no knowledge or information
whatever as to the non-payment of the coupons held by
the plaintiffs herein, and that in the purchase of said
property said defendant John L. Welsh relied wholly
upon the title as it appeared of record in the office of the
register of deeds of Douglas county, Nebraska, at that
date, and that he did not know that the plaintiffs herein
claimed any interest therein, or any lien thereon, until
long after said property was conveyed to him, and the
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-.purchase-money for the same paid in full.” The district
court denied the specific relief demanded in the petition,
and the plaintiffs bring the record here for review by
appeal.

We find in the bill of exceptions an express admission
that the Lowes sold and conveyed the mortgaged prem-
ises to Mr. Welsh on March 21, 1894, and that the release
was not executed until the following day. It is also ad-
mitted that the deed from the Lowes to Welsh was re-
corded on April 6, 1894, and that the release from the
Presbyterian Hospital was not filed in the office of the
register of deeds until April 13, 1894. Thus it appears
conclusively that Welsh did not buy the property on the
faith of a recorded release and on the assumption that
the mortgage to the Lombard Investment Company was
not a subsisting incumbrance. The averments of the an-
swer are not sustained by the proof. The record of the
mortgage was notice to the world of the existence of the
debt. This debt has not been entirely paid, and the mort-
gage release is, therefore, partially ineffective. The as-
signment of the coupons was pro tento an assignment of
the mortgage given to secure their payment. See Stude-
baker Bros. Mfg. Co. v. McCargur, 20 Nebr., 500; Todd wv.
Cremer, 36 Nebr., 430; New England Loan & Trust Co. v.
Robinson, 56 Nebr., 50. To the extent of its interest in the
security the investment company was authorized to ac-
knowledge satisfaction. See Daniels v. Densmore, 32
Nebr., 40. The Presbyterian Hospital could neither ac-
knowledge satisfaction for it, nor discharge its lien from
the land. If a mortgagee enter satisfaction of the mort-
gage after the debt has been assigned, a subsequent pur-
chaser of the property who acquires title on the faith of
the record, and without notice of the assignment, will be
protected; but as to all other persons the lien of the mort-
gage will not be impaired. See Whipple v. Fowler, 41
Nebr., 675. The facts in the case of Griffith v. Salleng,
54 Nebr., 362, were substantially identical with those in
the case at bar, and it was there held that the assignee
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of the coupons was entitled to enforce his security.
Welsh knew that the coupons had been issued; he knew
that they were covered by the mortgage, and he was not
justified in assuming that they had been paid. The judg-
ment is reversed, and the cause remanded with directions
to the district court to render a decree in accordance with
the prayer of the petition.

REVERSED AND REMANDED.

CouNcIL BLUFFS SAVINGS BANK, APPELLERE, V. Lizzie M.
SMITH ET AL., APPELLANTS.

FrLep OcTOBER 5, 1899. No. 8,974.

1. Homestead: MORTGAGE: ACKNOWLEDGMENT. The homestead of a
married person ¢an not be incumbered by a mortgage which is
not acknowledged by both the husband and the wife.

2. Acknowledgment: CERTIFICATE OF OFFICER: IMPEACHMENT. The
-certificate of an officer having authority to take acknowledg-
ments can not be impeached by showing merely that such offi-
cer’s duty was irregularly performed.

3.

When the party executing a deed or mortgage
knows that he is before an officer having authority to take
acknowledgments, and intends to do whatever is necessary to
make the instrument effective, the acknowledging officer’s offi-
cial certificate will be, in the absence of fraud, conclusive in
favor of those who in good faith rely on it.

APPEAL from the district court of Madison county.
Heard below before ROBINSON, J. Affirmed.

‘W. E. Reed, for appellants.
8. 0. Campbell, James Nichols and Powers & Hays, contra.

SULLIVAN, J.

This is an appeal from a judgment of the district court
foreclosing two real estate mortgages. One of the ap-
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pellants is the wife of J. M. Smith, and the other is the
wife of Albert V. Smith. J. M. and Albert V. were en-
gaged ii mercantile business in the city of Madison under
the firm name of Smith Bros. They became indebted in
the sum of $1,646.40 to the firm of Groneweg & Schoent-
gen, of Council Bluffs, Iowa; and on February 12, 1895,
being requested to pay or secure the claim, promised, if
their wives would join them, to execute mortgages on
their respective homesteads. Thereupon negotiable notes
representing the indebtedness were signed by the Smiths
and two mortgages to secure the same were made out.
Each mortgage covered the family homestead of one of
- the parties. The instruments were handed to 8. 0. Camp-
bell, a notary public, who called next day on the appel-
lants to secure their signatures and acknowledgments.
It is conceded that appellants signed the mortgages when
- presented to them by the notary, but it is denied that
there was any formal acknowledgment of either instru-
ment. The evidence is somewhat conflicting, but the trial
court was justified in finding, and we presume did find,
that each of the appellants executed the mortgage on her
homestead voluntarily, with knowledge of Campbell’s offi-
cial character, understanding the purpose for which he
was present, and realizing fully the probable consequence
of her act. That the plaintiff, the Council Bluffs Savings
Bank, purchased the notes in good faith, before maturity,
and became the assignee and owner of the mortgages
was expressly admitted on the trial. It is claimed, and is
doubtless true, that the appellants yielded reluctant con-
sent to the giving of the mortgages; and it is possible that
one of them was induced to consent because she believed
her husband’s statement that the creditors would take the
property any way. But however that may be, the fact re-
mains that in the end the execution of each of the mort-
gages was a deliberate and voluntary act, the perform-
ance of which is authenticated in the manner required by
law. About this there is no dispute. The action is not
defended on the theory that the mortgages were made
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and delivered under circumstances that would render
them ineffective regardless of the homestead character of
the mortgaged property. :

The contention of appellants, as we understand it, is
that there was in fact no conventional acknowledgment
of the mortgages (no assent in legal form to the validity
of the instruments), and that they are, therefore, void
under the provisions of section 4, chapter 36, Compiled
Statutes, 1897, which declares: “The homestead of a mar-
ried person can not be conveyed or incumbered unless the
instrument by which it is conveyed or incumbered is exe-
cuted and acknowledged by both husband and wife.” It
must, we think, be conceded that the evidence, if com-
petent, is sufficient to show that neither of the appellants
declared in terms to the notary that the execution of the
mortgage was her -voluntary act and deed. The circum-
stances seemed to indicate that the formality was alto-
gether superfluious and might with propriety be waived.
The conduct of the parties, and what they said at the
time they executed the instruments, so clearly denoted
their purpose that it naturally.appeared to them and to
the notary that a formal characterization of their acts
was unnecessary. There is no pretense that the notary
acted in bad faith, or that there was any artifice in his
failure to observe the customary practice in taking ac-
knowledgments. Undoubtedly all parties to the transae-
tion did what was believed to be necessary to make the
mortgages valid liens upon the property therein de-
scribed. The attempt to repudiate them is the result of
an afterthought. On the established facts it is quite
clear that the notary’s certificates can not be impeached
and that the evidence offered to dispute the recitals of
fact therein contained must be rejected. The general rule
is that the certificate of an officer having authority to
take acknowledgements can not be overthrown by show-
ing that his duty was irregularly performed. He is the
person designated by the statute to certify to the due exe-
cution of deeds, mortgages and other instruments affect-
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ing the title to real property, and his official certificate, in
regular form, is, in the absence of fraud, conclusive in
favor of those who in good faith rely upon it. Any other
rule would work incalculable mischief. It would open
wide the door to frand and perjury, and make recorded
acknowledgments a snare to persons dealing with land
on the faith and credit of the public records. See Banning
v. Banning, 80 Cal.,271; Lowell v. Wren,80 111.,238; Louden v.
Blythe, 16 Pa. St., 532; Rollins v. Menager, 22 W. Va., 461;
Baldwin v. Snowden, 11 O. St., 203; Moore v. Fuller, 6 Ore.,
272; Tichenor v. Yankey, 89 Ky., 508; Johnston v. Wallace,
53 Miss., 331; Poolv. Chase, 46 Tex., 207; Jinwright v. Nel-
son, 105 Ala., 399. “For reasons of public policy, and to
protect innocent purchasers,” say the supreme court of
West Virginia, “it has been uniformly held that when a
married woman appears before a justice of the peace for
the purpose of acknowledging a deed, and does in some
manner attempt to do what the law requires to be done,
the certificate is conclusive of the facts therein stated as
regards innocent purchasers. See Pickens v. Knisely, 29
W. Va,, 1. InJones on Mortgages, section 500, the rule is
stated as follows: “As to statements of fact contained in
a certificate of acknowledgment which is regular in form,
such, for instance, as the fact that the grantor appeared,
and acknowledged the execution of the instrument, they
can only be impeached for fraud. Evidence which is
merely in contradiction of the facts certified to will not
be received.” The question has been before this court in
several cases. In Percau v. 'rederick, 17 Nebr., }17, it was
held that “a certificate of acknowledgment of a deed or
mortgage is prima facie correct and cannot be impeached
except for fraud, collusion or imposition.” In Phillips v.
Bishop, 35 Nebr., 487, it is said that the formal attestation
of an acknowledging officer can be overthrown “only by
clear, convincing, and satisfactory proof that the certifi-
cate is false and fraudulent” To the same effect is
Barker v. Avery, 36 Nebr., 599. It appearing in this case
that there was what may be considered an irregular ac-.
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knowledgment, that the notary acted in good faith, and
that the appellants intended by signing the mortgages in
his presence to make them valid liens upon their home-
steads, the conclusion is unavoidable that the judgment
of the district court is right and must be

AFFIRMED.

ARLINGTON STATE BANK ET AL., APPELLANTS, V. EDMUND
PAULSEN ET AL., APPELLEES.

FiLED OCTOBER 5, 1899. No. 8,608.

[y

. Review: QUEsTIONS BELOW. A question not litigated in the eourt
below will not ordinarily be considered by this court.

2. Executors: UNAUTHORIZED CONVEYANCES: EsToPPEL. Executors who
have made conveyances in violation of the terms of the will
under which they are administering an estate are not estopped
in their representative capacity from denying that the convey-
ances are invalid, and that they do not transfer the title or
interest of the devisees.

3. : : . Executors who attempt to transfer the en-
tire estate in land to a third person, who executes a mortgage
thereon, and uses the proceeds for the benefit of the estate, arve,
as devisees, estopped from denying that the title passed by the
conveyance, or that the mortgage is valid.

4. : : . And in such case the estoppel is binding
upon the creditors of such devisees.

5. Rights of Creditors. Except in cases of fraudulent conveyances,
a creditor can reach nothing more than the right, title and
interest of his debtor in the property seized.

REHEARING of case reported in 57 Nebr., 717, Former
judgment vacated, and judgment below affirmed.

E. Wakeley, A. C. Wakeley, Paul Charlton and C. A. Bald-
win, for appellants.

Hamilton & Mazwell, Cowin & McHugh and F. A. Brogan,
conira.
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SULLIVAN, J.

At the January term a judgment was rendered revers-
ing the decree of the district court, and remanding the
cause with directions to award subrogation to the United
States National Bank and the Omaha Loan & Trust Com-
pany. See Arlington State Bank v. Paulsen, 57 Nebr., 717,
78 N. W. Rep., 303. Afterwards, on the motion of the Ar-
lington State Bank and the Blair State Bank, a rehearing
was allowed, and the cause having been orally argued is
again submitted. It will not be necessary to recount here
. the events out of which the litigation has arisen. The
original opinion contains an accurate statement of all
the facts necessary to a comprehension of the case.

The principal contention of counsel for appellants is
that the question of subrogation was not properly pre-
sented for decision, and that the conclusion announced
upon that subject is, in any view of the case, unwar-
ranted. It may bethat the views expressed in the opinion
are radical; that the decision is a new development of the
doctrine of subrogation, and that it goes too far. The
question is an important one, but we will not stop now to
determine it, because it appears incontestably from the
record that the right of appellees to subrogation was
neither claimed nor litigated in the court below. The
correctness of the former decision on this branch of the
case will, therefore, remain an open question.

Upon two other points we were mistaken. In the opin-
ion of Commissioner RAGAN it is said that the executors
were not estopped from denying that any title or interest
passed by the deeds to Lammrich and the mortgages to
the appellees. -Doubtless as executors they were not es-
topped, but as devisees they certainly were. Beyond all
question they intended to convey to Mrs. Lammrich the
entire estate in the land, so that she might borrow money
thereon. They expressly covenanted that the fee was
conveyed, and she, in the mortgages, covenanted that she
was the owner of the fee. On these instruments the exec-
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utors obtained appellees’ money, which has been used di-
rectly or indirectly for their individual benefit. It would
be strange, indeed, if these equitable owners of the land
could, in a court of conscience,repudiate the conveyances
while retaining the money which was obtained through
their execution. That they are estopped, under these cir-
cumstances, from denying the validity of the appellees’
mortgages is, we think, fully established by Wells v.
Steckelberg, 52 Nebr., 597.

It was also said, or implied, in the opinion of Commis-
sioner RAGAN that if the executors are estopped from
denying that the mortgages are valid liens on their in-
dividual interest in the property, such estoppel is not
binding upon their creditors. This is not a correct state-
ment of the law. Estoppels would be of slight practical
value in the administration of justice, if they interposed
no barrier to the creditors of the persons estopped. Ex-
cept in cases of fraudulent conveyances, the creditor can
reach nothing more than his debtor’s right, title and in-
terest in the property seized. The law can not transfer to
a purchaser at an execution or judicial sale a right in
property which it does not recognize as belonging to the
debtor.

The law does not recognize appellants’ judgment-debt-
ors as having an interest in the land in question, freed
from the appellees’ mortgages. The appellants cannot re-
claim what their debtors have lost by estoppel: The judg-
ment heretofore rendered by this court is set aside, and
the decree of the district court is, in all things,

AFFIRMED.
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WiLLIAM KRULL ET AL. V. STATE OF NEBRASKA, EX REL.
ALLEN P. F'URGASON.

FiLep OcTOBER 5, 1899. No. 10,942,

1. Evidence: WRITTEN INSTRUMENTS: OBJECTIONS TO ADMISSION. An
objection to the introduction in evidence of a written instru-
ment, to which is appended the names of several persons, on
the ground that it is “incompetent, immaterial and irrelevant,”
is too general to be considered, and such objection does not raise

the question of the genuineness of the signatures to the instru-
ment offered.

2. Schools and School Districts: SELECTION OF BUILDING: MANDAMUS.
A school district which does not own a schoolhouse may, at a
special meeting duly called, select a building in which to hold
school, and direct its board to lease the bujlding selected; and
mandamus will lie to compel the board to execute its command.

3. : : NoriceE or Districr MEETING. A notice calling a
district meeting to fix the place where school shall be held is
sufficiently comprehensive to justify the electors, assembled in
pursuance of the call, in adopting a resolution directing the dis-
trict board to rent a designated building to be used as a school—
house.

ERrroOR from the district court of Lancaster county.
Tried below before HoLMES, J. Affirmed.

The opinion contains a statement of the case.

Wilson & Brown, for plaintiffs in error:

A school site can only be changed at an annual meet-
ing, and the action taken at the special meeting was in-
effectual for such purpose. A school site consists not so
much in the mere lIand on which the schoolbouse may
stand as in the real and substantial thing—the school.
1t would be to little purpose that the law guards against
the changing of the school site, if the school itself may
be taken from the proper place of holding it. See Wilber
v. Woolley, 44 Nebr., 739; State v. Marshall, 32 Pac. Rep.
[Mont.], 648. '

11
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Morning & Berge, contra:

The special meeting had authority to do all things
expressed in the notice, and such implied power as was .
necessary to enable it to do those things. See Peters v.
Township of Warren, 56 N. W. Rep. [Mich.], 1051; People
v. Board of Education, 1 N. Y. Supp., 593.

The fact that a secretary for the special meeting was
chosen does not make his minutes the only evidence of
what occurred, but oral testimony was admissible for that
purpose. See State v. Hutchins, 33 Nebr., 335; Ross v. City
of Madison, 1 Ind., 281; Baker v. Inhabitants of Windham,
13 Me., 74; Chamberlain v. Dover, 13 Me., 466; School Dis-
trict v. Clark, 51 N. W. Rep. [Mich.], 529.

SULLIVAN, J.

The parties to this litigation are the members of the
school board of district No. 77 of Lancaster county. The
object of the suit was to obtain a peremptory writ of man-
damus against the moderator and director, the plaintiffs
in error, commanding them to execute, on behalf of the
district, a written lease for a building to be used for
school purposes during the current school year. The de-
fense to the action was that the execution of the lease
was within neither the duty nor authority of the board.
The trial court found the issues in favor of the relator,and
awarded a peremptory writ. It appears that the district
is not the owner of a schoolhouse, but is the owner of a
plot of vacant ground upon which it intends at some time
to erect a school building. It also appears, either di-
rectly or inferentially, that for several years last past the
school has been taught in an old butcher-shop located
near the geographical center of the district, but that the
lease for such building did not extend beyond the school
year of 1898-99. At the annual meeting in June last it
was decided to hold nine months school during the cur-
rent year, but it was not determined where school should
be held. Afterwards, at a special meeting which, accord-
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ing to the notice, was called “for the purpose of determin-
ing where school shall be taught during the school year
beginning July 10, 1899,” the following motion was
adopted by a unanimous vote: “Moved and carried that
the board be instructed to rent the Parsons building,
known as the Spellman store-room, for a term of nine
months, not to exceed $8 per month.” No other business
was transacted. In pursuance of the authority conferred
by the special meeting, the relator arranged to rent the
Parsons building, and requested the respondents to join
him in making the lease. They positively declined to co-
operate with him, or to have anything to do with the mhat-
ter, for the reason, it would seem, that they had already
caused the butcher-shop to be removed to the school site,
and had promised the owner to rent it for a schoolhouse
if he would repair it to their satisfaction.

The first contention of respondents is that the special
meeting was not lawfully convened. This claim is based
on the fact that there was no distinet proof that the sig-
natures to the special request for the meeting were genu-
ine. The document was received in evidence, and the
court was entitled to consider it. Counsel objected to its
reception, it is true, on the ground that it was “incompe-
tent, immaterial and irrelevant,” but did not point out
any special reason why it should not be received. The ob-
jection was too general to be effective. It did not inform
the court of the precise point upon which its ruling was
sought, so that it might act intelligently. The utter
worthlessness of such an objection as a means of raising
the question of the due execution of an instrument, or the
genuineness of the signatures thereto, has been fre-
quently declared by this court. See Gregory v. Langdon,
11 Nebr.,, 166; Rupert v. Penner, 835 Nebr., 587; Maul .
Drezel, 55 Nebr 4486.

Another pomt made by counsel for respondents is that
the action taken by the special meeting was not within
the terms of the call. Liberally and fairly construed we
think it was. The purpose of the meeting was to fix a
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place where school should be held, and it can not be
doubted that the voters intended to effectuate that pur-
pose by directing the district board to rent a particular
building for the ensuing school year. The district being
without a schoolhouse of its own, the power to determine
where school should be held carried with it, of course,
as a necessary incident, authority to do whatever might
be necessary to secure the right to occupy the premises
designated. We are of opinion, therefore, that the spe-
cial meeting was within the limits of its jurisdiction in
designating a building, and directing its board to rent
the same for a period of nine months. But it is said that
the-effect of the action taken at the special meeting was
to change the school site, which under the statute can
not be lawfully done except at an annual meeting. The
site owned by the district was not changed. That is
clear. The building in which school was formerly held
~did not belong to the district; and the district had, at the
time of the special meeting, no right, title, interest or
claim in or to it. Consequently it can not be said to be,
in any sense, a school site. Evidently the respondents
did not themselves regard it as a school site within the
meaning of section 8, subdivision 2, chapter 79, Compiled
Statutes, 1899, for without authority from the district
electors they have caused it to be removed from its origi-
nal location. The judgment of the district court is right,
and is '
AFFIRMED.

NORFOLK BEET-SUGAR COMPANY V. THOMAS . HIGHT.
FiLEp OCTOBER 5, 1899. No. 10,780,

1. Pleading: AMENDMENTS. A petition in which the cause of action is
insufficiently or defectively stated may be amended by adding
other allegations to remedy or cure the defects.

: LIMITATION OF ACTIONS. The statute of limitations
does not run against an amended pleading wherein the amend-
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ment consists in setting forth a more complete statement of the
original cause of action.

3. Master and Servant: NEGLIGENCE: SCOPE OF FEMPLOYMENT: IN-
STRUCTIONS. In the trial of an action grounded in negligence it
is proper to submit to the jury the question whether the plain-
tiff was, at the time he received the injury, engaged in the per-
formance of work outside of his contract, and different in char-
acter from that which he has undertaken to perform.

>

. Conflicting Evidence: REVIEW. A special finding of the jury based
upon conflicting evidence will not be disturbed.

o

Master and Servant: R1SKS or EMPLOYMENT. A servant, while tem-
porarily employed in a more hazardous service than that for
which he has been engaged, assumes only such risks in connec-
tion with the work as are equally open and apparent to himself
and his employer.

6.

: SCOPE OF EMPLOYMENT: NOTICE OF DANGER. If a servant is
called by his master to perform work beyond the scope and
terms of his employment, and there are hazards incident to the
extra service which are, or ought to be, known to the master,
and which the servant, on account of ignorance or lack of ex-
perience, does not understand or appreciate, it is the duty of
the master to point them out—to indicate the peril and the
means of avoiding it.

7. : : : CONTRIBUTORY NEGLIGENCE. But if the dan-
ger is in fact known to the servant, or if the accident could be
avoided by the exercise of ordinary care on his part, the doc-
trine of contributory negligence forbids a recovery.

Error from the district court of Madison county.
Tried below before ALLEN, J. Affirmed.

See opinion for statement of the case.

Robertson & Wigton, for plaintiff in error:

The amendment to the petition introduced a new cause
of action, against which the plea of the statute of limita-
tions should have been sustained. See Union P. R. Co. ».
Wyler, 15 Sup. Ct. Rep., 877; Denman v. Chicago, B. & Q.
R. Co., 52 Nebr., 140; Mayo v. Spartanburg, U. & C. R. Co.,
21 8. E. Rep. [8. Car.], 10; Chicago, B. & Q. R. Co. v. Jones,
37 N. E. Rep. [I11.], 247; American Salt Co. v. Heiden-
heimer, 15 S. W. Rep. [Tex.], 1038; Anniston & A. R. Co. v.
Ledbetter, 9 So. Rep. [Ala.], 73; Smith v. Missouri P, R.
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Co., 50 Fed. ep., 760; Fish v. Farwell, 43 N. E. Rep. [111.],
867; Gulf, C. & 8. F. R. Co. v. Thompson, 16 S. W. Rep.
[Tex.], 174; Morales v. Fisk, 18 S. W. Rep. [Tex.], 495;
Nugent v. Adsit, 53 N. W. Rep. [Mich.], 620; Wigton v.
Smith, 57 Nebr., 299.

The law imposes the same obligation upon the servant
to avoid apparent dangers while doing work without
the scope of his employment as it does if the work is
within the scope of his employment, and the servant as-
sumes the risks incident to the performance of the work.
See Leary v. Boston & A. R.-Co., 139 -Mass., 580; Cole v.
Clicago & N.'R. Co., 71 Wis., 114; Wheeler v. Berry, 95
Mich., 250; Prentiss v. Kent Furniture Mfg. Co., 63 Mich.,
478; Wormell v. Maine O. R. Co., 79 Me., 397; Fort Smith
0il Co. v. Slover, 58 Ark., 168; Paule v. Florence Mining
Co., 80 Wis., 350; Hogan v. Northern P. R. Co., 53 Fed.
Rep., 519.

Brome & Burnett and Mapes & Hazen, contra:

The cause of action stated in the amended petition is
the same as that upon which the action was originally
based. The amendment consists merely of the state-
ment of other and additional facts relevant to the cause
of action originally set forth, and the action is not barred
by the statute of limitations. The original petition
stated a cause of action. See Norfolk Beet-Sugar Co. v.
Hight, 56 Nebr., 162; McKeighan v. Hopkins, 19 Nebr., 34;
Merrill v. Wright, 54 Nebr., 517; Sanger v. City of Newton,
134 Mass., 308; Smith v. Missouri P. R. Co., 5 C. C. A. [U.
S.], 557; Kulns v. Wisconsin, I. & N. R. Co., 76 Ia., 67;
Buel v. St. Louis Transfer Co., 45 Mo., 562; Lotiman v.
Barnett, 62 Mo., 159; Gourley v. St. Louis & S. F. R. Co.,
35 Mo. App., 87; Eylion Land Co. v. Mingea, T So. Rep.
[Ala.], 666;. Scovill v. Glasner, 79 Mo., 449; North Chicago
Rolling Mill Co. v. Monkae, 107 111., 340; Sherman 0il &
Cotton Co. v. Stewart, 42 S. W. Rep. [Tex.], 241; Craven
v. Walker, 29 8. E. Rep. [Ga.], 152; Schneider-Davis Co: .
Brown, 46 S. W. Rep. [Tex.], 108; Ruberg v. Brown, 27 S.
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E. Rep. [8. Car.], 873; Elting v. Dayton, 67 Hun [N. Y.],
~425; People v. Cook, 62 Hun [N. Y.], 304; Dana v. Mc-
Clure, 39 Vt., 197; Rand v. Webber, 64 Me., 191; Verdery
v. Barrett, 89 Ga., 349; Kansas P. R. Co. v. Runkel, 17 Kan,,
1453; Cross v. Evans, 29 C. C. A. [U. 8.], 529; Chicago &
N. W. R. Co. v. Gillison, 50 N. E. Rep. [T1L], 657; Middle-
sez Banking Co. v. Smith, 27 C. C. A. [U. 8.], 485; Triplett
v. Morris, 44 8. W. Rep. [Tex.], 684.

SULLIVAN, J.

The plaintiff, Thomas G. Hight, recovered a judgment
against the Norfolk Beet-Sugar Company on account of
personal injuries which he sustained while engaged in
the service of the defendant. The original petition al-
leged that the plaintiff was employed by the defendant
in its sugar factory as a common laborer; that in the
room where he was at work there was a rapidly moving
belt used to propel certain machinery; that defendant’s
foreman negligently ordered plaintiff to take a gunny-
sack and wipe from such belt some water which had ac-
cumulated thereon; that plaintiff had no experience in
the use and operation of such machinery, and was ignor-
ant of the peril involved in yielding obedience to the fore-
man’s direction; that he proceeded, in the manner indi-
cated by the foreman, to wipe the water from the belt,
and while so doing, his hand, coming in contact with the
belt, was drawn over the wheel on which the belt was

. running, and was crushed and mangled. To this petition
a demurrer was sustained on the theory, no doubt, that
the plaintiff was injured while engaged in the work for
which he was employed, and that the accident in ques-
tion was within the risks impliedly assumed. After-
wards the pleading was amended by adding thereto an
allegation to the effect that the plaintiff’s duty to his
employer was simply to sweep the floor of the room in
which he was injured, and that the wiping of belts was
not within the scope ‘of his employment. It is now in-
sisted by the defendant that this amendment introduced
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into the case a new cause of action and one which was,
at the time, barred by the statute of limitations. This
view of the matter was not accepted by the trial court
and it does not commend itself to us. The gravamen of
the action alleged in the original, as well as in the
amended, petition was the wrongful act of defendant’s
foreman in requiring plaintiff to perform a dangerous
service without informing him of the danger. In both
pleadings the same negligent act is assigned as the basis
for a recovery. The amendment is a mere amplification
of the original statement. It charges no additional
wrongful act, but merely states another fact to sustain
the charge already made. In support of our conclusion
that the cause of action stated in the amended petition
was not barred by the statute of limitations we refer to
McKeighan v. Hopkins, 19 Nebr., 33; Merrill v. Wright, 54
Nebr., 517; North Chicago R. M. Co. v. Monka, 107 111., 340;
Kulms v. Wisconsin, I. & N. R. Co., 76 Ia., 67; Scovill v.
Glasner, 79 Mo., 449; Smith v. Missouri P. R. Co., 5 C. C.
A. [U. 8.], 557.

The jury, in addition to their general verdict, found
specially that the plaintiff was injured while performing
work outside of his regular employment, and not em-
braced in the contract of hiring. This finding, counsel for
defendant insist, is not sustained by sufficient evidence.
We think it is. Hight’s testimony tended to show that
he was engaged by the company’s foreman for a particu-
lar purpose, viz., to sweep and keep clean the floor of -
the “filter-press room,” and that the handling and care
of the running belts, or any work of that character, was
not contemplated by either party as being within the
scope of the employment. Whether the work in which
plaintiff was engaged at the time of the accident was out-
side of his duties and different in character from that
which he had undertaken to perform, depending, as it
does, upon the contract, was properly left to the jury to
decide. They have decided it upon conflicting evidence.
Their conclusion has been approved by the trial court;
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and we see no reason why we should not accept it as con-
clusive. »

"The court in the tenth paragraph of the charge to the
jury said: “A servant assumes the risks arising from the
manner in which the business of the master in which he
is engaged is conducted, when they are known to him, or
are apparent and obvious to persons of his experience
and understanding if he voluntarily enter into the em-
ployment or continue in it without complaint or ohjec-
tion to the hazards, and he cannot recover for injuries
thus sustained. If however the servant is suddenly
called on by the master to perform a duty not falling
within the scope of the duties of his contract of employ-
ment and he does so he will have a right to rely upon
the implied assurance of the master that the danger to
his person to be encountered thereby is such only as can
be guarded against by the exercise of ordinary care and
prudence on his part, and if he use such care and pru-
dence and is injured the master will be liable.” This in-
struction, it is claimed, is erroneous because it relieves
the servant from the duty of exercising his faculties to
protect himself from the apparent dangers incident to
the work which he is required to do. The criticism, we
think, altogether unwarranted. The theory of the in-
struction, of course, is that the danger of handling run-
ning belts may not be fully understood by ordinary la-
borers, and that one who engages to sweep floors in a
factory does not, in contemplation of law, represent that
he is qualified to wipe water from such belts or that he
has any adequate appreciation of the risk incident to
work of that character. The plaintiff having been in-
jured, according to the special verdict, while temporarily
employed in a more hazardous service than that for
which he had engaged, he assumed and took upon him-
self only such risks in eonnection with the work as were
equally open and apparent to himself and his employer.
See Pierce, Railroads, 378; 2 Thompson, Negligence, p.
976, sec. 7.
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The rule that a servant assumes the risks ordinarily
incident to the service in which he is engaged, and is
presumed to have contracted with reference to such risks,
does not measure the master’s duty when he calls upon
his servant to do work beyond the terms and intention of
his contract. The law in such case is that if there are
hazards incident to the extra service which are, or ought
to be, known to the master, and which the servant, on
account of ignorance or lack of experience, does not un-
derstand or appreciate, it is the master’s duty to point
them out—to indicate the peril and the means of avoid-
ing it. See Smith v. Peninsular Car Works, 60 Mich., 501;
Consolidated Coal Co."v. Wombacher, 134 Ill., 57;. Consoli-
dated Coal Co. v. Hacnni, 146 111, 614; Wood, Master and
Servant, sec. 349. But if the danger is in fact known to
the servant, or if the accident could be avoided by the ex-
ercise of ordinary care on his part, the doctrine of contrib-
utory negligence forbids a recovery. By their verdict the
jury have in effect said that the plaintiff was without
fault in connection with the accidént, and that the work
in which he was engaged when injured was of such a
character that the risks incident thereto were not as fully
understood and appreciated by him as by the defendant's
foreman. We can not say that these conclusions are un-
justifiable deductions from the evidence. We can not de-
clare, as a matter of law, that the plaintiff possessed suffi-
cient knowledge to enable him to comprehend the. char-
acter and extent of the danger to which he was exposed.
The judgment of the district court is

AFFIRMED.

STATE OF NEBRASKA V. L. J. ABBOTT.
Fep OCTOBER 18, 1899, No. 10,850.
Statutes: EVIDENCE oF ENACTMENT. The enrolled bill, authenticated

by the proper officers of the house, approved by the governor,
and filed with the secretary of state, and the journals of the
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houses are the official records of the proceedings of the legisla~
ture relative to the enactment of the law, and are the only com-
petent evidence in a controversy in regard to the due passage of
the bill, or in respect to alleged material errors in its substance.

ERROR from the district court of Lancaster county.
Tried below before HoLMES, J. Affirmed.

The facts are stated in the opinion.

Silas A. Holcomb and W. B. Price, for the state:

The enrolled bill is only prima facie evidence of the
enactment of a law. Records of legislative proceedings
may be introduced in evidence to show that a statute
was not enacted according to constitutional methods.
See State v. McClelland, 18 Nebr., 238; Nesbit v. People, 36
Pac. Rep. [Colo.], 221; Supermsors v. Heenan, 2 Minn., .
281; Field v. Olark, 143 U. 8., 649; Purdy v. People, 4 Hill
[N. Y.], 384; Leonard v. Southern P. R. Co., 21 Ore., 560;
State v. Platt, 2 So. Car., n. s., 150; City o_f Watertown .
Cady, 20 Wis., 528; Meracle v. Down, 64 Wis., 323; State
0. Swan, 40 L. R. A. [Wyo.], 195; Gardner v. Colicctor, 6
Wall. [U. 8.], 499; State v. Robinson, 20 Nebr., 96; In re
Groff, 21 Nebr., 647; State v. Moore, 37 Nebr., 13; In re
Granger, 56 Nebr., 260; Webster v. City of Hastings, 56
Nebr., 669; Jones v. Hutchinson, 43 Ala., 721; Moody v.
State, 48 Ala., 115; Chicot County v. Davies, 40 Ark., 200 H
Glidewell v. Martin, 51 Ark., 559; Fowler v. Peirce, 2 Cal.,
195; People v. Dunn, 80 Cal.,, 211; Spangler v. Jacoby, 14
111, 297; Hollingsworth v. Thompson, 12 So. Rep. [Ala.], 1
Berry v. Beltimore & D. P. R. Co., 41 Md., 446; Legg v.
Mayor, 42 Md., 220; Strauss v. Heiss, 48 Md., 292; Rode
v. Phelps, 80 Mich., 598; Pcople v. Burch, 84 Mich., 408;
State v. Mead, 71 Mo., 266; Opinions of Justices, 35 N. H.,
579; De Bow v. People, 1 Denio [N. Y.], 9.

A. 8. Tibbets and Ed P. Smith, contra:

References: United States v. Ballin, 144 U. 8., 1; People
v. McBlroy, 72 Mich., 450; Attorney General v. Rice, 64
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Mich., 385; In re Granger, 56 Nebr., 260; People v. Board
of Police, 75 N. Y., 38; People v. French, 91 N. Y., 260;
Keln v. State, 93 N. Y., 291; Hawkeye Ins. Co. v. Brainard,
72 Ia., 130; Hoffman v. Chippewa County, 77 Wis., 214.

HARRISON, C. J.

The defendant in error, prior to April 1, 1897, became
by appointment superintendent of the hospital for the
insane at Lincoln, and during the time he was such officer,
anterior to the date mentioned, he drew his salary in ac-
cordance with its amount as fixed by law (see Com-
piled Statutes, ch. 40, sec. 58), and appropriated by the
legislature of 1895, at the rate of $2,500 per annum.
During the two years from the said date he collected
salary as if established at $2,000 per year, but at or after
- the expiration of the two years he filed with the auditor
of public accounts a claim for what he asserted, and
now contends, was the balance due him, $1,000, or $500
for each year. His claim was disallowed by the auditor,
but on appeal to the district court of Lancaster county, as
the result of a trial, the order of the auditor was reversed
and a judgment entered in favor of the claimant. The
state presents the case to this court for review. It is the
contention for the state that by the general salary act, or
House Roll 615, passed by the legislature of 1897, there
was appropriated for the payment of the salary of th~ cu-
perintendent of the hospital for the insane at Lincoln $2,-
000 per year, or $4,000 for the biennium, while for the de-
fendant in error it is asserted that the appropriation was
$2,500 for each year, and $5,000 for the two. It is claimed
for the state that in the original bill, as introduced in the
bouse of representatives, the amounts were $2,500 per
year and $5,000 for the two years; tkat the bill was so
amended in the house as to read $2,000 instead of $2,500,
and $4.000 in place ~f $5,000. The enrolled bill which was
signed by the officers of the senate and house, and pre-
sented to and approved by the governor, and filed in the
office of the secretary of state, a certified copy of which
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was introduced in evidence, disclosed the items of appro-
priation in question as $2,500 for each year and $5,000 for
the biennial period. This raised a presumption, or estab-
lished prima facie, that the sums appropriated to pay the -
superintendent of the hospital for the insane at Lincoln
during the two years were as claimed by the defendant in
error, and that both houses of the legislature had so fixed
them by the bill or act. The state introduced in evidence
the original bill, House Roll 615, or what was in the office
of the secretary of state, and was offered as such bill or
roll, and as received there were with it in each instance,
pinned on the face of one of the pages of the bill, what
purported to be amendments of it. There were several of
these. Some of them had on them, in blue pencil marks,
the word “adopted,” or the word “carried,” and others
were not marked. One of these, which by its terms pur-
posed to amend the portion of the bill which referred to
the salary of the superintendent of the hospital for the in-
sane at Lincoln, was attached with a pin to the face of
the page of the bill on which appeared the items of appro-
priation for the payment of said salary, and it had on its
face, in blue pencil marks, the word “adopted.” There
" was also offered and received what it was claimed is
the engrossed House Roll 615, and in this the appro-
priations in controversy appear as contended for by
the state. All recitations of the journals of both sen-
ate and house in which there was any reference to
House Roll 615 were introduced in evidence. There
was also made of evidence a report to the house of a com-
mittee which had been appointed to confer with a com-
mittee of the senate in relation to senate amendments to
House Roll 615. To the introduction of these matters
by the state, to which we have alluded, objections were
interposed for the defendant in error, and they were
received each subject to the objection. The jourmnal of
the house discloses that the bill was amended and passed
that body. as amended, but does not give any light in re-
gard to the substance or subject-matter of any amend-
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ment. The journal of the senate contained statements
from which appeared the amendments proposed in the
body, also the report of its conference committee in re-
spect to House Roll 615, but in none of them was there
any mention of the items of appropriation herein the sub-
ject of dispute. It also appeared in a journal that the
bill, after agreement upon amendments and final pas-
sage, was duly presented to the governor.

In regard to what will establish a law as passed by
the.legislature, if the question arises, it has been stated:
The decisions may be classified into those in which the -
enrolled bill has been deemed conclusive, and those rec-
ognizing the doctrine that courts will look back of
said bill and examine and consider the journals of the
legislature. See 23 Am. & Eng. Ency. Law, 200. In some
cases_the courts of last resort have approved the recep-
tion in evidence of the engrossed bill. See 23 Am. & Eng.
Ency. Law, 198; Berry v. Baltimore & D. P. R. Co., 41 Md.,
463; 20 Am. Rep., 69; Hollingsworth v. Thompson, 12 So.
Rep. [La.], 1. In this state we have not decided the en-
rolled bill to be conclusive, but have examined the legis-
lative journals. In no case up to the present has the
supreme court approved the reception and consideration
of anything more or further than we have just stated.
See Hull v. Miller, 4 Nebr., 503; Cottrell v. State, 9 Nebr.,,
125; Ballou v. Black, 17 Nebr., 389; State v. McClelland, 18
Nebr., 236; State v. Robinson, 20 Nebr., 96; In re Groff, 21
Nebr., 647; State v. Van Duyn, 24 Nebr., 586; State v. Moore,
37 Nebr,, 13; Inre Granger, 56 Nebr., 260. Inthe case last
cited the consideration of other evidence than the en-
rolled bill and the journals was in effect disapproved.
On the general proposition see, also, Webster v. City of
Hastings, 56 Nebr., 752. In Ames v. Union P. R. Co., 64
TFed. Rep., 165, in the determination of whether an act of
the legislature of this state had been so passed as to be-
come a law, after reference to sections 8, 10 and 11,
article 3, of our constitution, and in the body of the opin-
ion to several of the decisions of this court on-the subject,
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it was stated: “Held, that the most such constitution
authorizes is that, in respect to certain matters, evidence
may be sought in the journals of the two houses, which
will prevail over that which appears on the enrolled bill
as found in the secretary of state’s office. * * * Parol
testimony is not admissible to impeach the validity of an
act which is shown by the record tc have been duly and
legally passed.” In Ez parte Howard-Harrison Iron Co.;
24 So. Rep. [Ala.], 516, there was presented a question
similar to the one in the case at bar. It was observed in
the body of the opinion: “Of course the presumption is
that the bill signed by the presiding officers of the two
houses and approved by the governor is the bill which the
two houses concurred in passing, and the contrary must
be made to affirmatively appear before a different con-
clusion can be justified or supported. So here it must be
made to affirmatively appear that amendments of the
house bill in question were adopted by the senate, and
were not concurred in by the house. And this must be
shown by the journals of the two houses. No other evi-
dence is admissible. The journals can neither be contra-
dicted nor amplified by loose memoranda made by the
clerical officers of the houses. To these the courts can not
look for any purpose.” In the syllabus: “The journals
of both houses of the legislature are the only evidence
admissible to show that amendments to a bill were
adopted by one branch and not concurred in by the other,
and that the bill as signed by the governor was not the
bill passed.”

We will now turn to some of the provisions of the con-
stitution and the laws of this state which relate to the
matter in hand.

In section 8, article 3, of the constitution appears the
following in regard to the legislature, its work, records
etc.: “Each house shall keep a journal of its proceedings,
and publish them (except such parts as may require
secrecy)  and the yeas and nays of the members on
any question, shall at the desire of any two of them be
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entered on the journal. All votes in either house shall be
vita voce. The doors of each house and of —— committee
of the whole shall be open, unless when the business is
such as ought to be kept secret. Neither house shall,
without the consent of the other, adjourn for more than
three days.” In section 10: “The enacting clause of a
law shall be, ‘Be it enacted by the legislature of the
State of Nebraska’ and no law shall be enacted except
by bill. No bill shall be passed unless by assent of a
majority of all the members elected to each house of the
legislature and the question upon final passage shall be
taken immediately upon its last reading and the yeas and
nays shall be entered upon the journal.” In section 11:
“Every bill and concurrent resolution shall be read at
large on three different days in each house, and the bill
and all amendments thereto shall be printed before the
vote is taken upon its final passage. No bill shall con-
tain more than one subject, and the same shall be clearly
expressed in its title. And no law shall be amended un-
less the new act contain the section or sections so
amended and the section or sections so amended shall be
repealed. The presiding officer of each house shall sign in
the presence of the house over which he presides, while
the same is in session and capable of transacting busi-
ness, all bills and concurrent resolutions passed by the
legislature.” All laws shall be published in book form
and distributed among the counties. See Constitution,
art. 3, sec. 24. Every bill passed shall be presented to the
governor, and, if he approves and signs it, it shall become
a law, otherwise not, except he disapproves and returns
it to the legislature, together with his stated objections,
when it may or may not be passed over his veto, as the
votes may determine; or if. a bill be held by the governor
for a certain number of days without any action, it will
become a law. See Constitution, art. 5, sec. 15.

In section 14, chapter 48, Compiled Statutes, in which
the duties of the officers of the houses of the legislature
are prescribed, appears the following: “It shall be the
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duty of the chief clerk of the house of representatives,
and the secretary of the senate, to attend the sessions of
the respective houses, to call the rolls, read the journals,
bills, memorials, resolutions, petitions, and all other
papers or documents necessary to be read in either house,
to keep a correct journal of the proceedings in each housz,
and to do and perform such other duties as may be im-
posed upon them by the two houses, or either of them.”

In sections 1, 2, and the 10th subdivision of section 4,
chapter 83, article 2, Compiled Statutes, it is set forth:

“Section 1. All public acts, laws, and resolutions
passed by the legislature of the state shall be carefully
deposited in the office of the secretary of state, and the
secretary of state is charged with the safe keeping of said
office and all laws, acts, resolutions, bonds, papers, and
records which now are or shall hereafter be deposited
therein. He shall not permit any original rolls, papers,
or public documents filed in his office to be taken out of
it unless called for by a resolution of either or both
houses of the legislature, or for the examination by the
executive.

“Sec. 2. The secretary of the senate and the clerk of the
house of representatives, at the close of each session of
the legislature, shall deliver to the secretary of state all
books, bills, documents, and papers in the possession of
either branch of the legislature, correctly labeled, folded,
and classified, according to the subject-matter of such
documents, respectively; and the secretary of state is
Lereby required to preserve the same in his office.”

Sec. 4, subdiv. 10. “In the publication of the laws of
this state, or the resolution or journals of the legislature,
the secretary of state shall cause to be published in each
volume a general certificate to the effect that the same as
contained in such volume are true copies of the laws and
resolutions of the legislature, as the case may be, on file
in his office.”

It was not shown in the evidence herein, but the joint

rules of the legislature of 1897 provided that all bills
12 .
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after passage should be enrolled and then examined, and
compared with the engrossed bills and errors, if any, cor-
rected by the committees of the two houses on enrolled
bills, acting jointly, and a report made to the houses, after
which the bills were to be signed by the chief officers of
the houses in a designated order or priority, and then pre-
sented to the governor. See Legislative Manual, 1897, p.
98. It will, no doubt, have been noticed that the enrolled
bills must be filed with the secretary of state, and to them
he must refer for the laws as passed. Of the proceedings
of the houses of the legislature, the journals are the
records prescribed by the fundamental law of the state,
the constitution. To the enrolled bills and the journals
it seems entirely proper to refer in case of a dispute in
relation to the passage of a bill or any part thereof. The
memoranda or slips of paper attached or pinned to the
original bill were clearly incompetent. They were in no
manner identified, except by their subject-matter respec-
tively, and the fact that they were in the office of the sec-
retary of state, and placed there by an officer of one house
of the legislature, and probably that they were so de-
livered occurred because they were pinned to the original
bill. There was nothing more to show that they ever be-
came or were of the proceedings of the legislature. The
original bill and the engrossed bill were not identified by
the signature of any person or in any other manner than
that they were placed in the office of the secretary of
state by an officer of the legislature. Each had long
prior thereto performed its functions, and had no longer
an active existence, the first when the engrossed bill was
- prepared and reached the legislature, and the second
when the enrolled bill had passed through the prescribed
methods, and been duly accredited as correctly setting
forth the legislative intentions on the subjects of the bill.
Of both the original and engrossed bills, after their active
use had ceased, no one seems to have been specifically
charged that they be safely kept and preserved. They
were in the possession of the legislature, and doubtless
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should so remain. They came into the care of the secre-
tary of state because they were in the possession of the
legislature at the close of the session. See Compiled Stat-
utes, ch. 83, art. 2, sec. 2. They were not of the specif-
ically provided official records of the proceedings of the
legislature. In Hollingsworth v. Thompson, supra, a case
in which the engrossed bill was received in evidence, the
appellate court, in voicing its approval, observed that it
was of at least a “quasi-official character.” That an act
authenticated in the prescribed manner by the proper
officers of the legislature, and approved by the governor
was not passed, or that any portion of it was not, must be
affirmatively and clearly shown. See H ollingsworth v.
Thompson, supra, and cases cited. “Imperative reasons of
public policy require that the authenticity of laws should
rest upon public memorials of the most permanent char-
acter.” See State v. Smith, 44 O. St., 348, 7 N. E. Rep., 449,
12 N. E. Rep., 829. The engrossed bill is not such matter
of care and record in the proceedings that it should be
received to impeach the statements of the properly au-
thenticated records of the acts of the legislature. See In
re Granger, supra; Divison of Howard County, 15 Xan., 194,
There was no competent evidence to show an error in the
amounts of the appropriation as they appeared in the en-
rolled bill, and we may add that if the engrossed bill had
been competent evidence, it would not, in connection
with the journals, have affirmatively and plainly proved
that there was an error in the enrolled bill. It would
but have raised a doubt, to solve which against the en-
rolled bill would have called for further evidence. It
follows that the judgment of the district court will be

. AFFIRMED.,
Norvay, J., dissenting.
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CHARLES V., CARRINGTON V. OMAHA LIFE ASSOCIATION.

Fmep OCTOBER 18, 1899, No. 8,990.

Fraud: DAmMAGEs. Fraud, to constitute a éause of action, counter-
claim or defense, must have been fruitful of injury, or damage
to the party who seeks to avail of it.

ERROR from the district court of Douglas county.
Tried below before FERGUSON, J. Reversed.

Brome & Burnett, for plaintiff in error.
Byron G. Burbank, contra.

HARRISON, C. J.

The plaintiff herein commenced this action in the dis-
trict court of Douglas county, and alleged for the cause
that, upon a stated date, he was a practicing physician in
the city of Richmond, Virginia, and was then and there
employed by the defendant company or association to act
as its physician at said place, to examine any and all ap-
plicants for insurance or membership in the association
and report the result to it; that for each examination his
agreed compensation was to be the sum of $3. It was
further pleaded that, at a subsequent date, there was a
further contract that the plaintiff should receive $2 ad-
ditional compensation for every “block” of 100 applicants
examined by him. It was further stated that, pursuant
to his employment, the plaintiff had examined 463 per-
sons, for which services there had become due him from
the association $2,233, of which sum he had been paid
$485, the balance, $1,748, being his due and unpaid. An
itemized statement of the account was filed with the peti-
tion. '

The answer of the association contained an admission
of its employment of the plaintiff, in the capacity and for
the purpose set forth in the petition, and a denial of each
and every other allegation of the plaintiff’s petition
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For further defense the answer alleged that the plain-
tiff agreed, and undertook in good faith, to examine all
persons who might apply in the city of Richmond for in-
surance in defendant company, for which plaintiff agreed
to pay $3 for each person so examined; that on October 1,
1893, the defendant, relying upon the honesty, integrity,
and good faith of the plaintiff, placed him in charge of
defendant’s business in Richmond, Virginia, and that
plaintiff continued as its agent thereafter during all times
mentioned in plaintiff’s petition, and that plaintiff was
the only representative defendant had in Richmond, and
that it was agreed and understood between the plaintiff
and defendant that the defendant would pay the plain-
tiff, as compensation for all applications for insurance
taken by the plaintiff or his solicitors in good faith, a sum
equal to the first quarterly payment as described in the
company’s table of rates, graded according to the age of
the applicant; that subsequent to October 1, 1893, defend-
ant agreed to pay plaintiff for every block of twenty-five
applications sent in good faith, and approved by defend-
ant, the sum of $50, but that within one week thereafter
defendant canceled said agreement for extra commission
or bonus, and notified the plaintiff of such cancellation,
and that the agreement was never thereafter renewed.

That it was understood and agreed between the plain-
tiff and the defendant that no application would be taken
in or sent to the defendant except bona fide applications
made in good faith and paid for by the plaintiff, together
with the said application, at the rate described in the
company’s table of rates according to the age of the ap-
plicant; that defendant never authorized the plaintiff,
or any one acting under the plaintiff, to give away any of
its policies or certificates of insurance; that the defend-
ant, in violation of his duties as medical examiner and
agent for defendant, fraudulently obtained a large num-
ber of persons to sign applications for insurance in de-
fendant company for the express purpose of obtaining
the fee of $3 for examining and said bonus of $2 per ap-
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plication as hereinbefore stated; that plaintiff obtained
a large number of persons to act with and for him in
fraudulently obtaining persouns to sign applications, and
submit to the examination for the express and only pur-
pose of obtaining the examiner’s fee of $3, and the bonus
of $2 for each application for blocks of twenty-five; that
463 persons did so sign applications for the aforesaid
fraudulent purpose, and the plaintiff fraundulently for-
warded to the defendant said applications, representing
to the defendant that said applications were in good
faith; that defendant, relying upon the honesty and rep-
resentations of the plaintiff, issued policies upon a large
number of said applications, to-wit, 419; that none of the
said applications so sent to defendant by plaintiff were
taken in good faith, but the same were all taken with in-
tent upon the part of the plaintiff to defraud the defend-
+ant out of the examiner’s fee and bonus as aforesaid;
that when the last forty-four applications were received
from plaintiff, it notified plaintiff that it had been in-
formed that plaintiff was not transacting defendant’s
business honestly and in good faith; that all the applica-
tions plaintiff had sent were fraudulent; that defendant
held the said forty-four applications subject to plaintiff’s
order; that it never issued any policies upon any of the
said forty-four applications, and none of the said forty-
four persons named therein ever made inquiry of defend-
ant why it had pot issued said pclicies and never applied
to defendant for a return of the premium, or in any man-
ner demanded anything or any information from this de-
fendant; that said forty-four applications, together with
all the other applications, were part of a deliberate
scheme of plaintiff to defraud the defendant out of the §3
examiner’s fee and $2 bonus.

Defendant further alleged that not a single applicant
continued said insurance in force by the payment of the
second quarterly premium; that the plaintiff and those
acting under him never in any instance collected any por-
tion of the first quarterly premium or membership fee
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which were required from any of the persons whose appli-
cation plaintiff sent to defendant; that the plaintiff and
those acting under him told the applicant he would not
have to pay anything for the policy; that by signing the
application he would obtain three months’ insurance for
nothing; that at the end of three months he need not
make any further payments unless he should so desire;
that by signing the application and submitting to an ex-
amination, he would enable the plaintiff and those acting
under him to obtain a fee for such examination; that the
company did not care whether he kept up the policy or
not; that the plaintiff knew that said statement and each
and every one made by him and those acting under him
were false and fraudulent; that, relying upon the truth
and honesty of the applications and the examinations
made by plaintiff and those acting under him, the defend-
ant sent to the plaintiff $485, being $51 on October 14,
$224 November 7, $110 November 27, and December 18,
1893, $100, and prayed judgment against said defendant
in the sum of $485, and interest at the rate of seven per
cent from dates of the several payments.

The reply was a general denial of all new matter stated
in the answer, and further as follows:

“Plaintiff denies that he ever in any manner sought to
or did misrepresent any fact to defendant in respect to
procuring insurance for the defendant. Denies that he
ever accepted the agency for or was the agent of defend-
ant, either in the city of Richmond, Virginia, or else-
where, other than in his capacity of medical examiner for
said defendant, and in this behalf alleges that at the time
of his appointment as such medical examiner it was un-
derstood and agreed by and between plaintiff and defend-
ant that this plaintiff should in every manner consistent
aid Edward Henry Kent, who was at that time and dur-
ing all the times hereinafter mentioned, a duly author-
ized agent of defendant and a director of agents of de-
fendant, and also a member of the board of directors of
defendant and acting as such director of agents for said
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defendant in the city of Richmond, Virginia, in advising
persons of standing and influence and others who were
friends or acquaintances of plaintiff, who were desirous
of taking out insurance, to insure in defendant’s com-
pany; that plaintiff received no compensation whatever
for his aid in this respect other than his examination fees
and the amount of $2 per person on blocks of twenty-five
applications contracted to be paid by defendant; that this
plaintiff did, as he agreed, advise all persons with whom
he was acquainted who were desirous of taking out life
insurance, to insure in defendant’s company, and in every
manner carried out his agreement in this respect.

“This plaintiff admits that on the 5th day of November,
1893, he wasnotified by the said Edward Henry Kent that
the fee of $2 per applicant on blocks of twenty-five appli-
cations would no longer be paid, but in that behalf avers
that on November 10, 1893, he received notice from said
Kent to proceed under the terms of the old agreement,
which plaintiff did and continued to do and act in his ca-
pacity as medical examiner for the city of Richmond up
to the time that he found that defendant would not com-
ply with the laws of the state of Virginia with reference
to life insurance companies doing business in that state,
as hereinafter specified, when this plaintiff severed his
connection with defendant.

“That at the time of the appointment of this plaintiff
as medical examiner as aforesaid for defendant it was
understood and agreed by defendant that the first pre-
mium was to be given to persons taking out insurance in
said defendant’s company, in order to induce them to
take out such insurance and in order to give defendant
good standing in the city of Richmond, by having a large
statement of business done for the year 1893 to be pub-
lished for advertisement and to procure persons of means
and influence to become insurers therein so that their
names could be used to procure other persons to take out
insurance in said company, and also for the reason that a
large number of persons would keep up said insurance
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after having once become members of defendant’s com-
pany; that said applicants notified plaintiff at the time
of their examination that it was their intention to keep
up said insurance if said company complied with the
laws of the state of Virginia, as defendant represented it
would do; that said defendant did not comply with the
laws of said state with reference to insurance companies
doing business therein in any manner whatever, either
before the second premiums on the policies of said appli-
cants became due or since that time, and the policy-
holders could not with any degree of safety or security,
and would not, and for that reason, and no other, did not
pay the second premiums on said policies of insurance
referred to in defendant’s answer.

“Further replying, plaintiff alleges and states the fact
to be that he has in everything pertaining to this trans-
action acted in good faith and in accordance with, and
under the immediate direction and instructions of the
duly authorized officers and agents of defendant, both in
respect to aiding to advertise said defendant and exam-
ining applicants for insurance therein.”

Of the issues there was a trial to a jury, which resulted
in a verdict for the plaintiff in the sum of $1, and after a
motion for a new trial was heard and overruled, a judg-
ment was rendered on the verdict. The plaintiff pre-
sents the case to this court for review.

The main question for decision relates to the suffi-
ciency of the evidence to sustain a finding of fraud prac-
ticed by the plaintiff which furnished a defense for the
association against a recovery on the account for serv-
ices. The plaintiff was employed for the association by
Edward Henry Kent, who it appears was a member of
the association, a member of its “managing board of di-
rectors, and director of agents,” and with whom the as-
sociation had a written agreement, in which appears the
following: “The party of the second part agrees to de-
vote all his time and energies to prosecuting the business
of said party of the first part, to have charge of the
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agency department of said party of the first part, as pro-
vided by the by-laws of said party of the first part re-
lating to directors of agents, and to in every way use his
best endeavors in procuring applications for insurance
which shall be satisfactory to said party of the first part;
the election as director of agents and corporate member,
and member of the managing board of directors, to take
effect, and be in full force from and after the date hereof.
In comsideration of which the party of the first part
agrees to pay the party of the second part his legitimate
traveling expenseg from month to month, said party of
the second part to retain the first quarter’s fees by him
collected on account of accepted applications, and in ad- ‘
dition thereto said party of the second part shall have
a twenty per centum of the profits of the association, ex-
clusive of the salary or compensation allowed the officers
and directors of said party of the first part.”

Parties in Richmond who made applications to become
members of the association and were examined by the
plaintiff, and who were prompted so to do by the solicita-
tions of Kent, were respectively not to pay the “first
quarter fees” due on policies issued to them, and this was
also a part of the plan which by Kent’s authorization
was adopted and used by the plaintiff, and all the per-
sons who solicited others to join the association, each one
approached and who applied was to receive a policy, and
to pay nothing for it during its first quarter’s existence.
These Richmond, Virginia, applications were forwarded
to the association nominally, at least, through or as taken
under the supervision of Kent. The “first quarter fees”
belonged to Kent; with them or their payment or dispo-
sition the association had no further concern, provided
Kent was satisfied. He might give them to any appli-
cant for a policy or authorize such gift, and that he did
s0, or parties authorized by him, constituted no fraud on
the association, could not injure it or damage it. See
Pythian Life Ass'n v. Preston, 47 Nebr., 8374. At the time
the services of the plaintiff were rendered to the associa-
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tion it had not complied with the laws of Virginia in
regard to such companies or associations, and was not
authorized to do any business in that state, but it con-
templated such compliance, and the business was so-
licited and transacted with the full expectation that the
association would fulfill the requirements of the laws,
and be granted the right to perform its functions within
the state; but the idea was abandoned or at least never
pursued. The association did not apply for or receive the
liberty to engage in business in that state. .

It is urged for the defendant that the plaintiff and the
solicitors in Richmond, and who it appears reported to
and were to be paid by him, stated to parties who were
being urged to become insured, as an inducement, such
persons being friends of either the plaintiff or a solicitor,
that their so doing would enable the plaintiff or solicitor,
or both, to get fees from the defendant association, and
that this was the main, if not the sole, reason why many
persons became applicants for insurance; also, that the
statement was made to each one solicited in Richmond to
join the association that at the expiration of the first
quarter, for which, it will be borne in mind, no fees were
to be paid, it would be optional with any party who held
a policy to pay fees for the continuation of its existence,
or not to do so, and allow the insurance to lapse. It ap-
pears that such representations were made to some of the
parties and not to others; but even if they were made
separately or connectedly, did they constitute matter of
fraud against, and .available to, the association in this
action? Whatever the representations may have been,
the result of all the prior negotiations between the plain-
tiff, the solicitors, and the parties to whom policies were
issued was an application, which was, by the terms of
the policy in each instance of insurance, made a part of
it as a contract. Tach application was signed by the
applicant, and immediately above the signature appeared
the following: “I do hereby agree to pay to said Omaha
Life Association the money required to keep the policy
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issued hereon in full force and effect, as provided in the
by-laws of said association, and I hereby adopt said by-
laws and agree to be governed by them, and will obey
and comply with every article, its subdivisions, and the
stipulations or provisions contained therein, until notice
is given by me in writing of any intention to terminate
said insurance.” In short, the result was a contract in
favor of the association, if it had been authorized to do
business in Virginia, fully enforceable, and against the
validity or full force of which none of the parties insured
could have successfully urged the representations made
by plaintiff or solicitors. The representations, then, did
not produce anything from which the association did, or
could in any event, suffer any injury or damage, and this
being true, these things were not matters actionable in
favor of the association, or of counter-claim or defense in
this action. There were no matters in evidence which
disclosed any fraud in the transactions in question which
was the source of any injury or damage to the defendant,
or which could have bheen; from which it follows that the
evidence was insufficient to support a finding in its favor
on the subject of fraud, and the judgment must be re-
versed and the cause remanded.

REVERSED AND REMANDED.

CHARLES D. WOODWORTH V. TSAAC S. HASCALL.
Fiep OCTOBER 18, 1899. No. 8,987,
1. Conflicting Evidence: REVIEW. A finding based on conflicting evi-

dence will not be disturbed unless manifestly wrong.

2. Pledges: SALE BY PLEDGEE: CONVERSION. A sale of a pledge by a
pledgee without notice to the pledgor to redeem, in the absence
of stipulations for such a sale, constitutes its conversion.

3. Conversion: MEASURE OF DAMAGES. The general measure of dam-
ages in an action of conversion is the market value of the prop-
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erty converted with legal interest, and this is applicable to a
policy of life insurance. If it has no market value or trade
value, then its present value at the time of conversion to its
owner may be shown, and will furnish a rule of damages.

Error from the district court of Douglas county.
Tried below befere I'ERGUSON, J. Reversed.

The facts and issues are stated in the opinion.

Hall & McCulloch, for plaintiff in error:

Some competent evidence was necessary to show the
value of the insurance policy at the time of conversiou.
No such evidence having been adduced, there is nothing
to support the judgment. See Barlass v. Brash, 27 Nebr.,
212; Peckinbaugh v. Quillin, 12 Nebr., 586; Baum Iron Co.
v. Union Savings Bank, 50 Nebr., 392.

Covell & Winter, contra:

Pledgee’s interest is the right to retain the property
for security. There can be no forfeiture until pledgor’s
rights are foreclosed. See Brownell v. Hawkins, 4 Barb.
[N. Y.}, 491; Mitchell v. Roberts, 17 Fed. Rep., 7 78.

Pledgee may sell at public auction upon giving debtor
reasonable notice to redeem, but not otherwise. See
Lockwood v. Ewer, 2 Atk. [Eng.], 303; Kemp v. Westbrook,
1 Ves. [Eng.], 278; Vaupell v. Woodward, 2 Sandf. Ch.
[N. Y.], 143; Hartv. Ten Byck, 2 Johns. Ch. [N. Y.], 62%;
Garlick v. James, 12 Johns. [N. Y.], 146*; Cuslman v.
Hayes, 46 11, 145; Luckett v. Townsend, 3 Tex., 119;
Brightman v. Reeves, 21 Tex., 70; Mauge v. Herminghi, 26
Cal.,, 577; Wilson v. Brannan, 27 Cal.,, 258; Union Trust
Co. v. Rigdon, 93 111, 458; Robinson v. Hurley, 11 Ia., 410;
Stearns v. Marsh, 4 Denio [N. Y.], 227; Milliken v. Dehon,
27 N. Y., 364; Wilson v. Little, 2 N. Y., 443.

The cash value of the policy, as nearly as such value
could be fixed by evidence, was shown by testimony of
witnesses. The current or market value of property at
the time of conversion, with interest from that time until
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trial, is the true measure of damages. See Suydam v.
Jenkins, 3 Sandf. [N. Y.], 614,

HARRrIsoN, C. J.

The defendant in error, it appears, was on October 10,
1890, the owner of an endowment limited payment policy
of insurance on his life issued by the Mutual Life Insur-
ance Company of New York, of date March 8, 1886. The
annual premium of $539 had been paid for each of the
years the policy had been in existence, and on the date
we have first mentioned was assigned to the plaintiff in
error as security for the payment of $570.50, the amount
of a loan then made by him to the defendant in error. 1t
was alleged in a petition filed in this action that the
plaintiff in error on June 28, 1892, sold and converted the
policy to his own use. The contention for the defendant
in error was and is that the policy was but pledged, and
the sale by the pledgee worked a conversion. Ifor the
other party it was and is asserted that the policy was so

" assigned and under such conditions that prior to the sale
his ownership had become absolute. A trial of the issues
resulted in a judgment for the petitioner, and his adver-
sary has removed the case to this court by petition in
error.

The questions argued relate to the sufficiency of the
evidence to support the findings and judgment. On the
issues of whether the policy had been pledged as col-
lateral security merely or the transfer had been with
stipulations of such a character that by lapse of time and
other concurrent reasons it had become fixed and perma-
nent the evidence was conflicting, and the apparent find-
ing that the former was the fact was sustained by the
evidence and will not be disturbed. The sale of the policy
was without notice to the pledgor to redeem, and was
wrongful and constituted a conversion.

The only further matter of controversy is of the proof
of value of the policy. We will not discuss the com-
petency of the proof introduced of the contents and con-
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ditions of the policy, but if it be conceded, then of the
stipulations were the following: “This policy may be sur-
rendered to the company at the end of the fifth year from
the date of issue and eighty per cent of the reserve, com-
puted by the American table of mortality, and four and
one-half per cent interest, and the surplus, as defined
above, will be paid therefor. If surrendered at the end of
the second or any subsequent five-year period, the full re-
serve, by the same standard, and surplus as defined will
be paid. No cash value will be paid for a surrender at
any other time or date.”” There was proof of what
amount would have been realized had the policy been
surrendered to the company and cash accepted according
to its terms at the close of the first five years, or on March
8, 1891; but this was not the time of conversion, which
took place June 28, 1892, at which later date the policy
had no cash surrender value, and the evidence to which
we have referred did not furnish a value of the policy
when converted. It devolved upon the party who
sought a recovery to show the market value of the policy
of the date of conversion, which sum, with legal interest
added, less the amount loaned and subsequently paid on
premiums, would have furnished the correct sum for
which judgment should have -been rendered; or, if the
policy had no market value, or value for sale in the regu-
lar course of trade, that such was the fact should have
been shown, and the plaintiff in the action might then
have been allowed to show the value of the policy at the
time of conversion. See Wheeler v. Pereles, 43 Wis., 333;
26 Am. & Eng. Ency. Law, 847 and note. See, also, Bar-
ney v. Dudley, 42 Kan., 212, 16 Am. St. Rep., 476. There
was no competent evidence of value; hence the finding
on, that point was erroneous and not sustained. It fol-
lows that the judgment must be reversed, and the cause
remanded.
REVERSED AND REMANDED.
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WiLLTAM L. ORR, APPELLER, V. CHARLES BAILEY, APPEL-
LANT.

FiLep OcToRBER 18, 1899. No. 8,996.

1. Appeal: ERRORS IN PROCEDURE: REVIEW. Alleged errors in mat-
ters of procedure of occurrence at or before the trial and rulings
during trial in regard to the admission or exclusion of evidence
are not reviewable on appeal to this court.

2. Elections: CoNTESTS: COUNTY COURT: JUDGMENTS. 'The jurisdiction
of statutory contests of election of county officers is placed in
the county courts, and as term cases. The prescriptions of the
Code of Civil Procedure in regard to time within which a justice
of the peace must render judgment are not applicable, and judg-
ments may be announced in contests in the county courts at
any time during the term at which the trials occur.

Barrors: NAMES OF JUDGES: CONSTITUTIONAL LAw. The
requirements of the Australian ballot law, that the names or
signatures of the two judges of an election shall be written on
the back of each ballot to be used, and that a ballot not so
indorsed shall be void, and not counted, are mandatory, and are
not inimical to constitutional provisions.

APPEAL from the district court of Hayes county.
Heard below before GRIMES, J. Affirmed.

See opinion for statement of the case.

W. S. Morlan, for appellant:

The omission of the judges of election to indorse their
names on the ballots was an oversight. The court should
not disfranchise voters on account of the failure of the
election officers to perform their duty. The statutory
requirement that names of two judges should be indorsed
on ballots ought not to be construed as a mandatory pro-
vision. See Swearingen v. Roberts, 12 Nebr., 337; Buckner
v. Lynip, 41 Pac. Rep. [Nev.], 765; Tracy v. Troy & B. R.
Co., 38 N. Y., 437; State v. Russcll, 34 Nebr., 124; Bragdon
v. Navarre, 60 N. W. Rep. [Mich.], 277; Moyer v. Van De
Vanter, 41 Pac. Rep. [Wash.], 61; Parvin v. Wimberg, 30
N. E. Rep. [Ind.], 790; Lindstrom v. Board of Canvassers,
54 N. W. Rep. [Mich.], 280; State v. Gay, 60 N. W. Rep.
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[Minn.], 676; People v. Wood, 42 N. E. Rep. [N. Y.], 536;
Boyd v. Mills, 37 Pac. Rep. [Kan.], 16.

J. W. Cole, R. C. Orr and J. T. McClure, contra:

A statutory enactment disfranchising legal voters on
account of the failure of election officers to indorse their
names on ballots would be a violation of section 22,
article 1, of the constitution, providing: “All elections
shall be free; and there shall be no hindrance or impedi-
ment to the right of a qualified voter to exercise the elec-
tive franchise.” See Moyer v. Van De Vanter, 41 Pac. Rep.
[Wash.], 60; State v. Corner, 22 Nebr., 265; Attorney Gen-
eral v. City of Detroit, 718 Mich., 545; Peard v. State, 34
Nebr., 375; Dells v. Kennedy, 49 Wis., 555; Sleymaker v.
Phillips, 42 Pac. Rep. [Wyo.], 1049; People v. Board of
Canvassers, 29 N. E. Rep. [N. Y.], 327; State v. Russell,
34 Nebr., 123.

The statutory provision requiring names of two
judges to be endorsed on ballots is mandatory. See Staic
v. Van Camp, 36"Nebr., 91; State v. Norris, 37 Nebr., 299;
Ledbetter v. Hall, 62 Mo., 422; West v. Ross, 53 Mo., 350;
Lankford v. Gebhart, 130 Mo., 622; Doores v. Varnon, 94
Ky., 507; Tebbe v. Smith, 108 Cal., 101; Attorney General
v. McQuade, 94 Mich., 439; Taylor v. Bleakeley, 39 Pac.
Rep. [Kan.], 1045; Whittam v. Zahorik, 59 N. W. Rep.
[Ia.], 57; Lay v. Parsons, 104 Cal., 661; Waterman v. Cun-
ningham, 89 Me., 295; Sego . Stoddard 186 Ind., 297

- State v. Connor, 23 S. W. Rep. [Tex.], 1103.

A. J. Rittenhouse, also for appellee:

The law is not unconstitutional. See Slaymaker 0. Phd
lips, 42 Pac. Rep. [Wyo.], 1049.

HARRISON, C. J.

At the general election held in November, 1895, the
contestant was the republican candidate for sheriff of
Hayes county, and the contestee the democratic candi-
date for said office, and the two were the only candidates

13
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for the office. As a result of a canvass of the votes the
former, it was determined, had received 300 votes and
the latter 309. The contestee was declared elected, and
the other party instituted this, a statutory contest.
From a judgment in the county court favorable to the
contestee the defeated party appealed to the district
court, and it was there decided that the contestant had
received 302 votes and his adversary but 276. The for-
mer was adjudged elected, and entitled to the office. The
contestee has appealed to this court.

After issues had been joined in the district court the
contestee made application to the judge thereof at
chambers for leave to file an amended answer, and the
following order was made: “I, the district judge afore-
said, considering myself disqualified from hearing and
trying said case on its merits, and having heretofore
made arrangements to have said case tried by the Hon.
H. M. Grimes, district judge within and for the thirteenth
judicial district of said state, do hereby refer the said ap-
plication to the said Hon. H. M. Grimes, district judge
aforesaid.” The contestee subsequently made an applica-
tion to the district court, Judge Grimes presiding, to be
allowed to amend his answer, which was denied. Com-
plaint is made of the order which we have quoted, also of
the subsequent order of the court. These were of matters
of procedure of occurrence at or before the trial, and are
not reviewable on appeal. See National Life Ins. Co. v.
Martin, 57 Nebr., 350; Ainsworth v. Taylor, 53 Nebr., 484;
Alling v. Nelson, 55 Nebr., 161; Troop v. Horbach, 57 Nebr.,
644; Te Poel v. Shutt, 57 Nebr., 592; Lstep v. Schlesinger,
58 Nebr., 62. The foregoing is also applicable to the re-
view of rulings on objections to evidence during the trial.
See Village of Syracuse v. Mapes, 55 Nebr., 738; Alling v.
Nelson, supra. The docket entry in the county court con-
tained the following:

“January 13, 1896. The hour having arrived for which
the case was set for trial, the parties appeared. The fol-
lowing witnesses were supenaed, sworn, and testified on .
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behalf of plaintiff: * * * After hearing the evi-
dence in the case, the cause was submitted without
argument. Cause continued by the court to the 1Sth
day of January, 1896, at 1 o’clock P. M.

“January 18, 1896, parties appeared. The court finds
the issues in favor of Charles Bailey, the incumbent, and
that he was lawfully elected to the office of sheriff of
Hayes county, Nebraska. It is therefore considered by
the court that the said election be in all things confirmed
and the complaint be dismissed, and the said William L.
Orr, the contestant, pay the costs of suit.”

It is argued that this shows a submission of the cause
on the 13th of January and an adjournment for such a
length of time as caused the then trial court to lose juris-
diction, and that court had no further jurisdiction,and the
appellate court acquired none by the appeal. The rem-
edy of contest pursued in this method is a statutory one,
and after prescribing that the proper district courts shall
hear and determine “contests of the election of county
judge” (Compiled Statutes, ch. 26, sec. 70), it is further di-
rected: “The county courts shall hear and determine
contest of all other county,township,and precinct officers
® ® * within the county.” See Compiled Statutes, ch.
26, sec.71. Our attention is called to section 2,chapter 20,
Compiled Statutes, wherein it is stated: “The provisions

-~ of the Code of Civil Procedure, relative to justices of the

peace, shall, where no specified provision is made by this
subdivision, apply to the proceedings in all civil actions
prosecuted before said county court.” Also to section
1002 of the Code of Civil Procedure, in which appears the
following: “Upon a verdict, the justice must immedi-
ately render judgment accordingly. When the trial is by
the justice, judgment must be entered immediately after
the close of the trial, if the defendant has been arrested
or his property attached; in other cases it must be en-
tered either at the close of the trial, or if the justice then
desire further time to consider, on or by the fourth day
thereafter, both days inclusive.”
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There are also cited decisions of this court which it is
claimed are to the effect that a judgment of a justice of
the peace not rendered within the time prescribed in sec-
tion 1002 of the Code is a nullity. See Fox v. Meacham, G
Nebr., 530; Worley v. Shong, 35 Nebr., 311; Thompson v.
Clurch, 13 Nebr., 287. See, also, Best v. Stewart, 48 Nebr.,
859. The exact question here was not in either of the
cases cited, but we will not stop now to consider whether
the continuance by the court, if it occurred, brought it
within the rule; without deciding it, for the sake of the
argument, it may be conceded that it did. In the law in
relation to contesting elections it is stated: “The proceed-
ings shall be assimilated to those in an action, so far as
practicable, but shall be under the control and direction
of the court.” See Compiled Statutes, ch. 26, sec. 86. The
court shall have power to adjourn from day to day. See
same section. It will be borne in mind that the “county
courts” are to hear and determine contests of elections of
county officers, except county judges. We have hereinbe-
fore cited the sections ete. “Upon the filing of such com-
plaint [one of contest], summons shall issue against the
person whose office is contested, in the same manner as in
civil actions, and a copy of the complaint shall in all
cases accompany the summons. The cause shall stand for
trial at the expiration of thirty days from the time of
service of the summons and complaint, if the court shall
then be in session, otherwise on the first day of the next
term thereafter.” See Compiled Statutes, ch. 26, secs. 83,
84. Itis clear that contests of elections are in the county
courts, and not within the jurisdiction of the county
judges in the exercise of the ordinary powers and juris-
diction of justices of the peace.

Tn section 7, chapter 20, Compiled Statutes, the chap-
ter in reference to “Courts—Probate (County),” it is pro-
vided: “Itshall be the duty of the probate judge, in each
county, to hold a regular term of the probate court at his
office, at the county seat, commencing at nine o’clock
A. M., on the first Monday of each calendar month, for
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the trial of such civil actions brought before such court
as are not cognizable before a justice of the peace. Such
regular term shall be deemed to be open without any
formal adjournment thereef until the third Monday of
the same month, when all causes not then finally deter-
mined shall be continued by such court to the next regu-
lar term; but such courts shall be deemed to be always
open for the filing of papers and issuance of process in
civil actions, and for the purpose of taking and entering
judgment by confession.” It is sufficient if the proceed-
ings show that the court was in regular session when the
judgment was announced. See Kelly v. Morse, 3 Nebr.,
224. The record here discloses on its face that the trial
commenced on the 13th day of January, 1896, and judg-
ment was rendered on the 18th of the same month. The
third Monday of January, 1896, was the 20th of the
month, and the judgment was announced within the term,
and the court at the time had jurisdiction.

In the district court special findings were made, and
in regard to the votes in Logan precinct it was stated and
determined: “That in Logan precinct there were cast 41
votes, as shown by the abstract and by the court, and of
which 41 votes the defendant Charles Bailey received 31
and the plaintiff William L. Orr received 10. The court
further finds that H. V. Shattuch, John Johnson, and
Christ Eichenberge were the judges, and E. W. Crossby
and John Fane were the clerks at this election in said
Logan precinct; that each of the 41 ballots cast in said
precinct at said election was indorsed on the back with
the name ‘Christ Eichenberge,” written in ink, and that
said name was all and the only indorsement on said bal-
lots; that one of said ballots, ‘Exhibit 5, had the X to
the left of the name instead of to the right of the name of
Orr. The court further finds that all the ballots cast and
counted in Logan precinct, 41 in number, are void and
not entitled to be counted, for the reason that none of
said ballots are indorsed with names of two of the judges
of election as required by law. To which finding defend-
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ant excepts.” In section 145 of chapter 26, Compiled
Statutes, 1895, it is prescribed that when an elector shall
present himself at the polling place for the purpose of
voting at an election, then in progress, he shall receive
from a member of the election board “a ballot, upon the
back of which two members of the board shall first write
their names in ink.” He shall then go alone into a com-
partment of a booth and prepare his ballot and fold it so
as to conceal the names and marks on the face and expose
the names of the members of the board upon the back
and, without or before leaving the railed enclosure in
which the compartments have, in conformity to require-
_ments of law been placed, shall deliver the ballot in the
condition specified to the judges of election, “who shall,
without exposing the names or marks upon the front or
face thereof, verify the signatures upon the back thereof
and deposit the ballot in the ballot box in the presence
of the elector.” Section 148 is as follows: “No judge of
election shall deposit in any ballot box any ballot, un-
less the same is identified by the signature of two (2) of
the judges of election as hereinbefore provided. Every
person violating the provisions of this section shall, upon
conviction thereof, be fined not less than ten ($10) dollars
nor more than one hundred ($100) dollars.” Section 150
in part states: “In the canvass of the votes any ballot
which is not indorsed as provided in this act by the signa-
ture of two (2) judges upon the back thereof, shall be
void, and shall not be counted.” It is contended that the
voter has a right to rely upon the officers of election to
properly perform their duties and indorse the ballots,
and if it is not done he is in no degree responsible, can not
be held so; and may not be disfranchised for that which
was no act of his, and which he could not direct or con-
trol, that the law must not or can not be construed as
mandatory. It is also argued that if the law in this par-
ticular portion in question is mandatory, then in so much
it contravenes the fundamentals of the state government
and is contrary to the ideas or principles which have been
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given expression in our constitution. The constitutional
provisions to which our attention is challenged are sec-
tion 22 of article 1 and section 1 of article 7, which read
as follows: '

Sec. 22, art. 1: “All elections shall be free; and there
shall be no hindrance or impediment to the right of a
qualified voter to exercise the elective franchise.

Sec. 1, art. 7: “Every male person of the age of twenty-
one years or upwards belonging to either of the following
classes, who shall have resided in the state six months,
and in the county, precinct, or ward for the term pro-
vided by law, shall be an elector: FIirst, Citizens of the
United States. Second, Persons of foreign birth who
shall have declared their intention to become citizens
conformably to the laws of the United States, on the sub-
ject of naturalization, at least thirty days prior to an elec-
tion.” '

The arguments are that to carry out the intention of
the legislature, in the enactment of the ballot law, as dis-
closed by the inspection of the whole act and blending all
portions, some particular passages, and the one herein
involved, may or must be construed to state that which
by its terms it does not, or if it is mandatory, then it may
as well have been omitted as violative of the constitution.
“The Australian ballot law” or system has been adopted
by almost all of the states of the United States. It has
been at all times, and is, popular with those whom it
affects—the voters. It has received and has general ap-
proval.

It has been stated: ‘“The main features of these stat-
utes consist in the provision for the use of an official bal-
lot and in the provisions for secrecy as to votes, the ob-
ject being, not only to allow a man to vote without any
other person knowing for whom he votes, but to compel
him to vote secretly, and thus prevent bribery, coercion,
and other evils.” See 10 Am. & Eng. Ency. Law {2d ed.],
585. “By thus tending to eradicate corruption and by giv-
ing effect to each man’s innermost belief, it secures to the
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republic what # * * ig vitally necessary to its health—-
a free and honest expression of the convictions of every
citizen.” See 10 Am. & Eng. Ency. Law [2d ed.], 585, note
4; Wigmore, Australian Ballot System [2d ed.], Intro., p.
82. In regard to the rule to be observed in construing
statutory provisions, it was said in Swearingen v. Roberts,
12 Nebr., 333: “It is an established rule, in the interpreta-
tion of a statute, that the intention of the lawgivers is to’
be deduced from the whole statute taken and compared
together. “The real intention, when accurately ascer-
tained, will always prevail over the literal sense of
terms. When the expression of a statute is special or
particular, but the reason is general, the expression
should be deemed general, * * * and the reason and
intention of the lawgivers will govern the strict letter
- of the law, when the latter would lead to palpable in-
justice, contradiction, and absurdity.”” See, also, state-
ment in T'racy v. Troy & B. R. Co., 38 N. Y. App., 437.
These are general, and it may be added that laws of
the nature of the one under consideration in matters af-
fecting the rights of the electors to exercise the voting
power will be liberally construed.

In a consideration of provisions of the Australian bal-
lot law, this court, in an opinion written by Posr, J.,
stated: “In the construction of statutes of this character
it is important to keep in mind two recognized principles:
First—That the legislative will is the supreme law and
the legislature may prescribe the forms to be observed
in the conducting of elections and provide that such
method shall be exclusive of all others. Second—Since
the first consideration of the state is to give effect to the
expressed will of the majority, it is directly interested in
having each voter cast a ballot in accordance with the
dictates of his individual judgment. Recognizing the
principle first stated, the courts have uniformly held that
when the statute expressly or by fair implication de-
clares any act to be essential to a valid election, or that
an act shall be performed in a given manner and no
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other, such provisions are mandatory and exclusive. By
an application of the second principle, the courts, in or-
der to give effect to the will of the majority and to pre-
vent the disfranchising of legal voters, have quite as uni-
formly held.those provisions to be formal and directory
merely, which are not essential to a fair election, unless
such provisions are declared to be essential by the statute
itself. Judge McCrary, in the last edition of his excel-
lent work on the Law of Elections [3d ed.], section 190,
states the rule as follows: ‘If the statute expressly de-
clares any particular act to be essential to the validity of
the election, or that its omission shall render the elec-
tion void, all courts whose duty it is to enforce such
statute must so hold, whether the particular act in ques-
tion goes to the merits or affects the results of the elec-
tion or not. Such a statute is imperative, and all con-
siderations touching its policy or impolicy must be ad-
dressed to the legislature, But if, as in most cases, the
statute simply provides that certain acts or things shall
be domne, within a particular time, or in a particular
manner, and does not declare that their performance is
essential to the validity of the election, then they will
be regarded as mandatory if they do, and directory if
they do not, affect the actual merits of the election.’”
See State v. Russell, 34 Nebr., 116; also, Barnes v. Super-
visors, b1 Miss., 305; Wheelock’s Case, 82 Pa. St., 297; Led-
better v. Hall, 62 Mo., 422; West v. Ross, 53 Mo., 350; Jones v.
State, 1 Kan., 273; Lankford v. Gebhart, 130 Mo., 621, 32 8,
W. Rep., 1127, 51 Am. St. Rep., 585.

If the foregoing rules are given effect, then an exam-
ination of the ballot law as a whole, and in connection
therewith the portion herein in question, with the pur-
pose, in view in the light of the said doctrines, to ascer-
tain the true intent or meaning, it must lead to a conclu-
sion that it is mandatory. Its language is clear, free
from ambiguity, and the meaning unmistakable. It de-
clares that the requirement of the signatures of the
judges is essential to the validity of the election and an
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omission thereof fatal to the ballot, and there is nothing
in the other portions of the act, or in its whole scope, to
call for or demand or even warrant the construction of
this part of it as merely directory. Any other construc-
tion would necessitate some judicial legislation, and this
is not within our province. The main reason advanced
against the enforcement of the law as enacted and as its
language shows it, clearly mandatory, is the asserted
hardship and injustice of depriving voters of their right
by reason of the negligence or misconduct of election
officers. “Such statutes are intended to prevent fraudu-
lent voting, and if the legislature is of the opinion that
the general good to be derived from their strict enforce-
ment will more than counteract the evils resulting from
the occasional throwing out of votes honestly cast, the
courts can not reconsider the mere question of policy.
The legislative will upon such a subject, when clearly
expressed, must prevail.” See Slaymaker v. Phillips, 42
Pac. Rep. [Wyo.], 1049; McCrary, Elections, secs. 190,
191.

In support of the contention that the voter may de-
pend in the reception and use of his ballot upon the effi-
ciency of the election officers, and that they will mark
the ballot as required by law, and if not, he may not or
can not be disfranchised by reason of an act, or rather a
failure to act, not his own, and in regard to which he was
entirely faultless, the counsel have cited a number of de-
cisions which we have examined; also, the opinion in case
of Meyer v. Van De Vanicr, 41 Pac. Rep. [Wash.], 60, in
which it was decided that a provision in regard to the
indorsement of ballots very similar to the one now under
consideration was in conflict with a section of the con-
stitution. This decision last mentioned proceeds upon
the ground that the law was mandatory; but the legisla-
ture could not pass an act by the effect of which the indi-
vidual elector could be deprived of the right to vote by
reason of no fault or neglect of his own, but that of those
of other persons. In the opinion nothing appears to indi-
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cate that a voter must do anything in regard to his bal-
lot while in the preparation of it, or during the time he
had possession of it, from which he could gain informa-
tion of the indorsement or lack thereof, or that he was
charged with any duty in- respect to the indorsement;
hence it can not be said to be strictly in point herein.
The other cases cited all make the distinction between
acts wholly of the duties of election or other officers who
are charged with duties in regard to the election, or the
conduct thereof, and acts within which there are included
obligations upon the individual voter, and they all in-
volved acts of the former nature and not of the latter;
hence, as we view the requirements of the matters of liti-
gation in the case at bar, the cases cited were not strictly
in point. Turning more directly to the constitutional
question, it is well established and universally known
that courts are always reluctant to declare a law, or any
portion thereof, unconstitutional, and the law will be up-
held if it can and no violence be done to the fundamental
law. Yet courts do not hesitate, when there is a clear
violation of the constitution, to so declare. It can not be
questioned that laws in regard to the conduct of elections
which are merely regulative of the right to vote, or rather
the manner in which the right shall be exercised, if they
leave the election free and open to all electors, are not
inimical to the constitutional provisions.

One of the important objects of the Australian ballot
law was and is to provide purity and honesty in elections,
to prevent frauds; and the presumptions that the signa-
tures of two of the judges of election shall be placed on
the back of each ballot before it is delivered to a voter
and it shall by the voter be folded so as to disclose these
signatures when he presents it for deposit in the ballot
box, and it may not be so deposited unless they do appear
or are in fact on the back of the ballot, and, if deposited
without such indorsement, the ballot shall be void and
not counted, are but parts of the general scheme, and it
will be noticed that the voter is called upon to aid. He



140 NEBRASKA REPORTS. [Vor1. 59

Orr v. Bailey.

must take notice of the signatures of the two judges on
the back of his ballot, and so notice them as to materially
assist in the process of casting the ballot and its identifi-
cation prior to deposit by the proper cfficial. The electer
is charged with a knowledge of the law, and he can
hardly escape the discovery that the signatures are or
are not on the back of the ballot when he folds it and
that it is or is not a ballot .which can be used. To this
extent he must be asked to give his attention, and that
he be so asked is certainly not destructive of the free-
dom of the election, nor do we deem it an impediment or
a hindrance of the exercise of the elective franchise, nor
a new qualification of an elector. The provisions in
question are clearly but regulative in their essential fea-
tures, and assist in the honest, intelligent exercise of the
right to vote, and are not violative of the constitution.
See Slaymaker v. Phillips, 40 Pac. Rep. [Wyo.], 971, 42
Pac. Rep., 1049.

In regard to the conduct of the election in Frenchman
precinct, the court determined as follows: “The court
further finds that in Frenchman precinct said election
was held in a sod schoolhouse; that no regular booth or
booths of any kind had been furnished the precinct; that
to take the place of a booth, or rather to serve as a booth,
an overcoat was hung up to the rafter or one of the joists
of the schoolhouse in or at one corner; that said overcoat
was spread out and the bottom hung from six to fifteen
inches above the top of the desk; that the school desk be-
low and under said overcoat was for the purpose and
used by the voters to mark their ballots upon; that there
was no railing about the booth or about the place occu-
pied by the election officers; that all of the voters did not
g0 behind the booth to make out their ballots, but made
them out sitting at school desks in the body of the room; -
that at least two of the tickets were filled out by one of
the judges of election for two electors who claimed to be
unable to read or write; that neither of such voters were
required to make such declaration of such disability un-
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der oath, nor did said officers certify on the outside of
such ballot that they were marked by his or their assist-
ance; that one FFierling was one of the judges of said elec-
tion in said precinct, and was also a candidate for elec-
tion to the office of assessor in said precinct.” It is
strenuously insisted for appellant that the court should
have rejected the vote of this precinct. To this it may be
said that, if the court erred in this particular, as the mat-
ter must stand here, it did not prejudice the complainant;
as to reject the whole vote of the precinct would not
change the result of the election as determined by the
court. The ballots which were examined by the trial
court are not with the bill of exceptions, and as this de-
prives us of portions of the evidence, we can not examine
to ascertain whether the findings are sustained thereby,
and they must be accepted. The judgment of the district
court is '
AFFIRMED.
NORVAL, J., expressed no opinion.

WiILLIAM HAYDEN ET AL. V. NICHOLAS FREDERICKSON.

FiLED OCTOBER 18, 1899. No. 10,595.

1. Stare Decisis: FORMER APPEAL. Where a cause is brought a second
time to this court, the first decision will be deemed the law of
the case, not merely as to the points expressly decided, but to
all questions presented by the record and necessarily involved in
the decision, and, ordinarily, will not be re-examined.

2. Sales: DELIVERY: ACTION FOR PURCHASE PRICE. Where personal
pfoperty is in possession of the buyer at the time of the sale,
and no other place of delivery is specified, no formal delivery is
necessary to maintain an action for the purchase price.

: INVENTORY: RIGHTS OF PARTIES: WAIVER. When a contract
of sale of chattels provides for the taking of an inventory by
the parties, the buyer can not urge as a defense to the action
to recover the purchase price that the inventory was made by
the vendor alone, when the vendee was given an opportunity
to participate therein, and refused to do so.

3.
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4. Instructions: WITHDRAWAL oF IssUE. It is error to give an in-
struction which withdraws from the consideration of the jury a
material issue of fact.

5. : ExperT EVIDENCE. It is error to instruct°the jury that
“expert evidence is of the very lowest order and is the least

satisfactory.”

ERROR from the district court of Douglas county.
Tried below before DICKINSON, J. Reversed.

The facts and issues are stated in the opinion.

C. J. Smyth, for plaintiffs in error:

Before plaintiff can recover the purchase price he must
show that he delivered the patterns. See Atwood v. Lucas,
53 Me., 508; Messer v. Woodman, 22 N. H., 172; Newmarket
Iron Foundry v. Harvey, 23 N. H., 395.

The statement in the contract that the goods were sold
and delivered was properly contradicted by evidence.
See Lingham v. Eggleston, 27 Mich., 324; Elgee Cotion Cases,
22 Wall. [U. 8.], 180; Blackwood v. Cutting Packing Co.,
76 Cal., 212; Anderson v. Read, 106 N. Y., 344; McLaughlin
v. Piatti, 27 Cal., 458.

Before title could pass both parties were required to

make an invoice indicating the particular patterns pur-
chased. See Stephens v. Santee, 49 N. Y., 85; Anderson v.
Crisp, b Wash., 178; Lingham v. Eggleston, 27 Mich., 324;
McClung v. Kelley, 21 Ia., 508; Chapman v. Shepard, 39
Conn., 413; Hudson v. Weir, 29 Ala., 394; Blackwood v. Cut-
ting Packing Co., 76 Cal., 217; Hutchinson v. Hunter, 7 Pa.
St., 140; Elgee Cotton Cases, 22 Wall. [U. 8.], 188.
. The question of delivery should have been submitted
to the jury. See McClung v. Kelley, 21 Ta., 512; Meiz v.
State, 46 Nebr., 548; Terry v. Beatrice Starch Co., 43 Nebr.,
866.

Instructions indicating that the word “sold,” as used
in the contract, operated to transfer the title were errone-
ous. See Herron v. Cole, 256 Nebr., 692; High v. Merchants
Bank, 6 Nebr., 155; Farmers Bank v. Harshman, 33 Nebr.,
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445; Howell Lumber Co. v. Campbell, 38 Nebr., 567; Whit-
aker v. Parker, 42 1a., 585. :

George W."Cooper and John E. Reagan, contra:

The patterns were in plaintiffs’ possession at the time
of the sale, and further delivery or a tender was unneces-
sary after defendants made the invoice. See Sturtleff v.
Willard, 19 Pick. [Mass.], 110; Lake v. Morris, 30 Conn.,

-201; Warden v. Marshall, 99 Mass., 305 ; Macomber v. Parker,
13 Pick. [Mass.], 175; Nichols v. Patten, 18 Me., 231; UN
v. Robison, 8 Nebr., 272; Farmer v. Gray, 16 Nebr., 401.

When a quantity of goods bargained for at a certain
rate is actually delivered, the sale is complete, notwith-
standing the goods are to be counted, weighed or meas-
ured in order to ascertain the amount to be paid for them.
See Macomber v. Parker, 13 Pick. [Mass.], 175; Tiedeman,
Sales, sec. 87.

When plaintiffs refused to invoice the patterns to as-
certain the number in stock that would comply with the
contract, it was proper for defendant to make the invoice.
See Woodworth v. Hammond, 19 Nebr., 215; Grant v. Pen-
dery, 15 Kan., 236; Hayden v. De M ets, 34 N. Y. Super. Ct.,
344; Graham v. Frazier, 49 Nebr., 90; McCormick Harvest-
ing Machine Co. v. Markert, 18 N. W. Rep. [Ia.], 33.

There was no reversible error in the instruction relat-
ing to expert evidence. See United Siates v. Pendergast,
32 I'ed. Rep., 198; Winans v. New York & I. R. Co., 21 How.
[U. 8.1, 101; People v. Perriman, 40 N. W. Rep. [Mich.],
425; Whitaker v. Parker, 42 Ia., 586.

Norvar, J.

This case was before us and decided at g prior term.
See Hayden v. Frederickson, 55 Nebr., 156, Subsequently a
trial was again had in the district court, which termi-
nated in a verdict in favor of plaintiff, and from the judg-

ment entered thereon the defendants have pProsecuted
error. .
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The action was to recover the purchase price of certain
patterns alleged to have been sold and deiivered by plain-
tiff to defendants in pursuance of a written contract
made by the parties, a copy of which is corrtained in the
former opinion, to which reference is made. On Septem-
ber 16, 1893, Nicholas I'rederickson was the owner of
the dry goods department of what was known as the Bell
Department Store, in the city of Omaha. On said date
Hayden Bros., the defendants, purchased all the stocks
in said department store, including that belonging to
plaintiff. The contract between defendant and plaintiffs
stipulated, among other things, for the purchase “of all
patterns that are staple and down to date,” and that the
purchasers should pay plaintiff therefor “cach at com-
pletion of inventory at the rate of 90 per cent of the orig-
inal contract price of said goods without discount.” The
defendants refused to pay for the patterns, claiming that
they did not comply with the terms and conditions of
the contract, in that they were not staple and down to
date. Testimony bearing upon the marketable condition
of the patterns was adduced by the respective parties,
and expert witnesses were likewise calfed and examined
by the defendants upon that issue in the case.

It is argued by counsel for defendants that the judg-
ment is erroncous, because it was not shown that the
patterns had been dclivered to and accepted by the de-
fendants. This question was presented upon the former
hearing, and it is contended by plaintiff that the decision
then rendered is stare decisis. The rule is that the deter-
mination of questions presented to this court in reviewing
the proceedings in a cause in the district court becomes
the law of the case for all subsequent proceedings, and,
ordinarily, will not be made a subject of re-examination.
See Coburn v. Watson, 48 Nebr., 257; F'uller v. Cunn ingham,
48 Nebr., 857; Omaha Life Ass'n v. Kettenbach, 55 Nebr.,
330; Mead v. Tzschuck, 57 Nebr., 615. And this ruale ap-
plies, not only to all points actually decided, but to all
questions presented by the record and necessarily in-
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volved in the decision. See Mufford v. Estudillo, 32 Cal.,
131; Headley v. Challiss, 15 Kan., 602; Crockett v. Gray, 31
Kan., 346. While we were asked on the former appeal to
reverse the judgment theretofore rendered on the same
ground now urged for a reversal, we did not then consider
nor decide the point or express an opinion apon the sub-
ject. The judgment of reversal was placed upon other
grounds, and the decision did not necessarily involve the
matter now urged upon our attention, and the rule of
stare decisis can not be successfully invoked by this plain-
tiff.

To entitle plaintiff to maintain an action like the pres-
ent, for goods sold and delivered, it was necessary that it
be shown that the patterns were delivered to the defend-
ant. The contract specified or recited: “Nicholas I'red-
erickson has this day sold and delivered to Hayden Bros.
a stock of linens * * * and all patterns that are
staple and down to date.” There is in the record before
us evidence tending to show that the defendants were in
posgession of plaintiff’s goods at the time the contract in
question was entered into, which, if true, relieved him
from formally tendering and delivering the patterns to
the purchaser. See Robison v. ULl, 6 Nebr., 328; Uhl ».
Robison, 8 Nebr., 272; Tiedeman, Sales, sec. 96 and cases
there cited. '

It is insisted that the title to the patterns did not pass
to the vendees until they were invoiced; hence there can
be no recovery. The contract of sale stipulated that an
inventory of goods should be taken, which was to deter-
mine what patterns were staple and down to date. It
was within the contemplation of the parties that each
should join or assist in the making of such inventory, or
at least be given an opportunity so to do. The evidence
discloses that the defendants refused to invoice the pat-
terns, claiming that they did not meet the requirements
of the contract. This constituted a waiver of the right of
defendants to participate in the inventory. See Wood-
worth v. Hemmond, 19 Nebr., 215. The defendants, under

14 :
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the circumstances, can not be heard to urge as a defense
that the inventory was made by Frederickson alone.

Exceptions were taken to the fourth and sixth instruc-
tions given by the court on its own motion, which are as
follows:

“4. The burden of proof in this case is upon the plain-
tiff, and, before he can recover, he must satisfy you by
a preponderance of the evidence that the patterns sold
and inventoried to defendants, and for which he seeks to
recover in this.action, complied with the terms and con-
ditions of the contract sued upon,—that is, that said pat-
terns so sold and inventoried to defendants were staple
and down to date. If plaintiff has so satisfied you, it will
then be your duty to return a verdict for plaintiff for
such sum as under the terms and conditions of said con-
tract and the evidence you find to be due. If plaintift
has failed to satisfy you, your verdict will be for the de-
fendants.”

“6. The only question for your consideration in this
case is whether or not the patterns sold defendants by
plaintiff complied with the terms and conditions of the
contract introduced in evidence,—that is, were staple and
down to date; and, in determining this question, you
must look solely to the evidence that has been introduced
by the parties, and from this evidence determine this
question.”

These instructions submitted to the jury the single
question whether the patterns were “staple and down
to date,” and withdrew from the consideration of the
triers of fact the issue whether there had ever been a de-
livery to the defendants of the patterns in question.
Manifestly this was error. The defendants were entitled
to have this point passed upon by the jury.

The following instruction was given at the request of
the plaintiff below: “The court further instructs the jury
that it is your duty to consider the opinion and expert
evidence in this case the same as the evidence of other
witnesses. However, the court further instructs you that
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such opinion and expert evidence is of the very lowest
order, and is the least satisfactory, and the jury should
not permit such opinion and expert evidence to over-
throw positive and creditable evidence of creditable wit-
nesses, who have testified in this case of their own per-
sonal knowledge.” This instruction was bad, and should
not have been given. The defendants had the right to
have the jury consider the testimony of their expert wit-
nesses without any admonition from the court that “ex-
pert evidence is of the very lowest order and is the least
satisfactory.” It was for the jury alone to determine the
weight to be given such evidence. For the errors indi-
cated the judgment is
REVERSED.

GERTRUDE T. EDNEY, APPELLEE, V. DANIEL BAUM
ET AL., APPELLANTS,

F1LED OCTOBER 18, 1899. No. 10,759.

1. Review: FAILURE TO FILE BRIEF. Where the appellant fails to file
a brief in this court, the judgment will be affirmed, when the
cause is reached in its order, without an examination of the
questions presented by the record.

2. Discharge of Administrator: ParTies. That one has been sued
by an administrator will not authorize such person to resist in
the county court an application made therein to vacate an order
discharging the administrator, .

APPEAL from the district court of Douglas county.
Heard below before FAwCETT, J. Appeal of the Baums
dismissed. Judgment below affirmed in part.

Burr & Burr and G. W. Covell, for appellants.
R. Cunningham and Lamb & Adams, contra.

NORVAL, J.

Gertrude T. Edney and Patrick Cavanaugh were
appointed by the county court of Douglas county, respect-
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ively, administratrix with the will annexed and execu-
tor of the estate of James A. Edney, deceased. Subse-
quently, on September 24, 1895, they filed in said court a
motion to be discharged from their trust. On February
29, 1896, the county court entered of record an order dis-
charging the administratrix and executor and revoking
the letter of administration theretofore granted to them.
On April 20, 1895, Gertrude T. Edney, in her individual
capacity, filed a motion to vacate and set aside the said
order of discharge, which motion was not presented to or
acted upon by the county court during the term at which
it was filed and said order was entered. James E. Baum,
David A. Baum and Daniel Baum, against whom in the
district court of Lancaster county a verdict in the sum of
$3,000 had been obtained by the Edney estate, but which
action was subsequently dismissed by the court, were
permitted to intervene, and they, together with the
guardian of the minor children of the decedent, resisted
the application of said Gertrude T. Edney. The county
court overruled said application, holding that it had lost
jurisdiction to grant the relief prayed, since the term of
court had terminated at which the order of discharge was
made. Gertrude T. Edney alone appealed to the district
court, where, upon final hearing, the order discharging
the administratrix and executor was vacated and an-
nulled. The case comes to this court on the appeal of
the guardian and the Baums.

The question argued at length in the briefs is whether
the county court had the jurisdiction or power to set
aside its former order discharging the administratrix and
executor, but in our view we are not now required to con-
sider or pass upon this point, since neither the guardian,
nor any one in his behalf, has filed a brief in the cause,
and the Baums have no right in this proceeding to ques-
tion the correctness of the decision of the district court.
It is the well-settled practice in this court that, when the
appellant fails to file a brief, the judgment sought to be
reversed will be affirmed, without an examination of the
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questions presented by the record. The judgment of the
district court as to the guardian will be affirmed.

In Missouri P. R. Co. v. Bradley, 51 Nebr., 596, it was
ruled that the fact that one has been sued by an adminis-
trator will not authorize such person to petition a county
court for the revocation of the letters of administration.
The principle upon which that decision was grounded is
decisive of the case at bar. The Baums had been sued by
the representatives of the Edney estate, and a verdict
returned against the Baums, but the action was dis-
missed without any judgment having been entered on
the verdict. See Hdney v. Bawm, 53 Nebr., 116. They have
no such pecuniary interest in the settlement of the Edney
estate as to entitle them to review an order of the county
court, or that of the district court on appeal, made in
the progress of the settlement of the estate. From the
opinion filed in Missowri P. R. Co. v. Bradley, supra, we
quote the following: “It is also insisted that because the
statute authorizes an appeal in all matters of probate
jurisdiction ‘from any final order, judgment, or decree of
the county court to the district court, by any person
* * ¥ who may be affected thereby,’ the raili 1
company had the right to move to vacate the ap;..._.-
ment of the administrator. The fallacy of this argunent
consists in the erroneous assumption that the railroad
company was affected by the order granting letters of
“administration. The right to appeal from the decision
of the county court in probate matters is vested alone in
persons against whom an order, judgment or decree is
made, or who may be thereby affected or aggrieved. One
is aggrieved or affected by a decision of such court alone
when it operates upon his property or bears directly upon
his interests. See 2 Woerner, American Law of Adminis-
tration, sec. 544; Deerings v. Adams, 34 Me., 41; Bryant ».
Allen, 6 N. H., 116; Wiggin v. Sweet, 47 Mass., 195; Smith
v. Bradstreet, 33 Mass., 264. This railroad company is
not affected by the order appointing the administrator,
and it had not sufficient interest to move the revocation
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of the appointment.” Upon principle we are constrained
to hold that the Baums had no such interest in the set-
tlement of the estate of Edney as to permit them to inter-
vene in the county court to resist the application of Mrs.
Bdney to vacate the order discharging the administra-
trix and executor, and consequently could not appeal
from the order of the district court made in premises.
If the county court was without jurisdiction to grant the
application of Mrs. Edney, the district court acquired
none by the appeal, and the order in question made by
the last named tribunal would be void, and the Baums
could avail themselves of that fact when the estate at-
tempts to take further proceedings in its action against
them. . The appeal of the Bauws is dismissed, and the
judgment of the district court as to the guardian is af-

firmed.
JUDGMENT ACCORDINGLY.

RicHARDSON DRUG COMPANY ET AL. V. ALICE M.
TEASDALL ET AL.

TLED OCTOBER 18, 1899. No. 9,909,

1, Stare Decisis: FORMER APPEAL. A decision of the supreme court,
on a former appeal, of a question presented by the record is
thereafter the law of the case, and the point ordinarily will not
be reviewed.

2. Replevin: FINDINGS: DESCRIPTION OF PROPERTY: HARMLESS ERROR.
Where a verdict in replevin finds for the defendant as to a por-
tion of the property, the omission to describe therein the por-
tion which the defendant is entitled to have returned is error
without prejudice, when it is disclosed that all the property
seized under the replevin writ has been destroyed by fire.

3. : : : JupeMENT: HArRMLESS ERrOR. The failure,
under the circumstance stated, to render an alternative judg-
ment in such a case, for a return of the property, or its value in
case a return can not be had, is error without prejudice.

. JUDGMENT AGAINST PLAINTIFF: RETURN OF PROPERTY. A

plaintiff in replevin can not satisfy a judgment against him for

a return of the property by offering to return other property

of like kind and value, but r_nust return, or offer to do so, the

identical property replevied.

4.
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ERrroORr from the district court of Lancaster county.
Tried below before HALL, J. Affirmed.

The opinion contains a statement of the case.

John P. Maule, for plaintiffs in error:

Defendants intermingled the goods conditionally sold
with those afterward purchased. It was impossible for
plaintiffs to separate the new goods from those originally
sold. Defendants failed to identify the goods purchased
by them subsequent to the conditional sale. Plaintiffs, .
therefore, were entitled to recover the entire stock.
See People.v. Bristol, 35 Mich., 29; Kreth v. Rogers, 7 8. E.
Rep. [N. Car.], 683; Willard v. Rice, 11 Met. [Mass.], 493;
Adams v. Wildes, 107 Mass., 123; Fuller v. Paige, 26 Ill.,
358; Simmons v. Jenkins, 76 111., 479; Merchants Nat. Bank
v. McLaughlin, 2 Fed. Rep., 128; Jenkins v. Steanka, 19
Wis., 139; Brackenridge v. Holland, 2 Blackf. [Ind.], 377.

Charles O. Whedon, contra.

NORVAL, J.

This was replevin of a stock of merchandise. A ver-
dict, under the directions of the district court, was en-
tered in favor of the defendants, and the judgment ren-
dered thereon was reversed by this court. See Richardson
Drug Co. v. Teasdall, 52 Nebr., 698. The cause was subse-
quently tried in the court below, and a verdict returned
as follows:

“RicHARDSON DRUG COMPANY AND W
THE LINCOLN PAINT & COLOR

_ CompANY, Corporations organ--

: ized under the Laws of the
State of Nebraska, Plaintiffs,

v.

ALICE M. TEASDALL AND THOMAS
L. TEASDALL, Defendants. J

“We, the jury impaneled and sworn in the above en-
titled cause, do find that at the commencement of this

o
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action the right of the property and of possession of the
goods and fixtures originally delivered by the plaintiffs
to defendants, under the contract between them, was in
the plaintiffs.

“We further find that at the commencement of this ac-
tion the defendants were the owners of a portion of the
stock taken by the plaintiffs from defendants by the writ
of replevin in this action, and were entitled to the imme-
diate possession thereof.

“We further find that the value of said goods 8o owned
by defendants, when taken by plamtlﬁ”s, was the sum of
$750.

“We further assess the damao’es sustained by defend-
ants by the wrongful taking of said goods at the sum of
$276.35, which damages and value, amounting to the
sum of $1,026.35, we assess as the amount defendants are
entitled to recover from plaintiffs on account of the
wrongful taking of said goods.

“J. YOUNGBLUT, Foreman.”:

A motion for a new trial was made by the plaintiffs
and overruled, and to reverse the judgment entered on
the verdict plaintiffs have brought the case here. On
January 27, 1892, plaintiffs sold defendants a stock of
drugs and store fixtures, the contract of sale being in
writing, a copy of which follows:

“This agreement, made and entered into by and be-
tween the Richardson Drug Company and the Lincoln
Paint & Color Company, of the first part, and Thomas L.
Teasdall and Alice M. Teasdall, his wife, of the second
part, witnesseth: That said parties of the second part
are to forthwith become the agents of the parties of the
first part, and as such shall at once take possession of
all the stock of drugs, chemicals, paints, oils, merchan-
dise, and all fixtures belonging to said stock, at No. 1843
O street, Lincoln, Nebraska, and shall, as such agents,
sell such goods at retail in the ordinary course of busi-
ness and pay to the parties of the first part the sum of

.$100 in cash for each month for the first two months, and
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the sum of $150 thereafter, until said parties of the sec-
ond part shall have paid to the said parties of the first
part the total sum of $2,000 net, the monthly payments
to be commenced promptly on March 15, 1892, and to be
made on the 15th day of each and every month thereafter,
until the whole sum of $2,000 shall have been paid; and
said parties of the second part shall receive no compen-
sation for their services as such agents save the net
profits of said business over and in excess of said amounts
to be paid to said parties of the first part; and said par-
ties of the second part agree and guaranty that all said
profits shall be made, and all payments agreed made,
without in any degree depleting said stock of goods.
Said $2,000 shall be applied as follows: Sixteen hundred
dollars ($1,600) to the Richardson Drug Company and
four hundred dollars ($400) to the Lincoln Paint & Color
Company, and said monthly payments shall be made to
the Richardson Drug Company and by them divided as
follows: 80 per cent to be retained by the Richardson
Drug Company, and 20 per cent to be turned over as paid
to the Lincoln Paint & Color Company, and when the
total amount of the said $2,000 shall be paid, said parties
of the first part shall transfer to said parties of the sec-
ond part all ‘their right, title, and interest in said stock
of drugs and fixtures, but until said sum of $2,000 shall
have been fully paid, the title to all said property shall
be and remain in said parties of the first part. When
said amount of $2,000 shall have been fully paid, said
parties of the first part shall release and deliver to said
parties of the second part all claims and evidences of in-
debtedness which they now hold against them.
«Witness our hands at Lincoln, Nebraska, this 27Tth

day of January, 1892. '

“ALICE M. TEASDALL.

“TroMAS L. TEASDALL.

“RicmARDSON DRUG COMPANY,

«“Amos FieLD, Treasurcr.
«LiNcoLN PAINT & COLOR COMPANY,
“M. WEIL, T'reasurer.”
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Possession was taken by the defendants of the goods
mentioned in the contract, and they sold a portion thereof
in the usual course of trade, and from time to time they
purchased other goods of a like character, which were
added to the stock. The defendants having failed to
make certain payments provided for in the contract,
plaintiffs replevied all the goods in the store, including
those purchased by the defendants, subsequent to the
making of the contract copied above.

It is urged that the verdict is contrary to law. We
are relieved at this time of the necessity of construing
the contract in question, since an interpretation was
placed thereon when the cause was here before, and
which decision has become the law of the case for all
future proceedings. It was then determined that the
contract was one of conditional sale, and that the vendors
were entitled to a verdict only for such portion of the
original stock conditionally sold as remained in the de-
fendant’s hands; that the latter had the right to have
returned the goods by them subsequently bought and
added to the original stock, and that the vendees’ ming-
ling of the goods absolutely purchased with those condi-
tionally bought was neither wrongful nor fraudulent.
Tested by these principles, the judgment is not contrary
to law, since the jury awarded to the plaintiffs and de-
fendants, respectively, the portion belonging them. The
testimony adduced by the defendants tended to show
that the value of the new goods purchased by them and
taken under the replevin writ was over $1,500, and yet
the jury by their verdict assessed the value thereof at
$750, so the defendants and not the plaintiffs are preju-
diced by the verdict.

It is insisted, however, that the defendants were not
entitled to recover any portion of the goods or their value,
for the alleged reason that they intermingled the new
goods with those conditionally purchased from the plain-
tiffs, so that the new goods were incapable of being dis-
tinguished or identified. It is true the new goods were
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placed on the shelves with the old ones, but this record
fails to disclose that such intermingling was either
wrongful or fraudulent. Besides there was evidence ad-
duced on the trial, tending to show that the new goods
were capable of being identified. Mr. Teasdall so testified
when examined as a witness on behalf of the plaintiffs.
Moreover, this suit was instituted upon the erroneous
theory that the plaintiffs were entitled to all the goods
contained in the store—-the new and old alike—and the
plaintiffs never called upon the defendants to make a
separation of the goods. They can not be permitted now
to urge that it was the duty of the defendants to have
selected and delivered to them the goods conditionally
purchased. Had the plaintiffs requested an identification
of the goods, and defendants had refused to comply there-
with, or had it been proven—which was not the case—
that the goods were incapable of identification, then the
authorities cited by plaintiffs would be in point.
Plaintiffs tendered the following instruction, which
the court refused: “2. By the terms of the contract the
defendants were required, until they had paid for the
stock of goods turned over to them under it, to keep it up
to its original value, namely, $2,000. When the plaintiffs
brought this action they were entitled to take all the
original stock there was in the store; and the goods of
like character, mingled therewith, to the amount of
$2,000. That is, the whole amount so taken must not ex-
ceed $2,000.” The refusal of this instruction was in
harmony with the former opinion in the case. The re-
quest to charge ignored the doctrine that plaintiffs could
recover only the portion of the original stock which had
not been sold by the defendants. The rule of stare decisis
must control. The evidence is ample to sustain the ver-
dict. Indeed it would have supported a finding that the
property wrongfully taken from the defendants was of
the value of more than $1,000. The plaintiff can not com-
plain because the value of the property was assessed at
a smaller sum than was justified by the evidence. See
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Ackerman v. Bryan, 33 Nebr., 515. The court directed the
jury to allow the defendant interest on the value of the
property belonging to defendants as damages. This was
entirely proper.

It is insisted that the verdict is insufficient in form, as
well as indefinite and uncertain, in that it omitted to
describe the property which the jury found belonged to
defendants. No objection to the form or terms of the
verdict was made at the time the same was returned in
the court below. Ordinarily, a verdict for defendant in
replevin for a portion of the property seized under the
writ should specify the property he is entitled to have
returned, since the statute requires that the judgment
entered on such verdict shall be in the alternative, for a
return of the property, or its value in case a return can
not be had. See Code of Civil Procedure, sec. 191¢. But in
this case plaintiffs were not prejudiced by the failure of
the jury to specify the property they found the defend-
ants were entitled to have returned, inasmuch as the
record discloses that the entire property replevied had
been destroyed by fire, and therefore no portion could be
returned to the defendants. ' _

It is also urged that the judgment is erroneous because
not in the alternative form, for a return of the property
or its value. It having been established that the prop-
erty in controversy had been destroyed by fire, and
therefore incapable of being returned, plaintiff was
not prejudiced by the failure to render an alternative
judgment. See Goodman v. Kennedy, 10 Nebr., 270. But it
is contended that the plaintiff had the right to return
goods of a like kind to those replevied. This court has
held the rule to be otherwise. See Fickhoff ». Eikenbary,
52 Nebr., 332. There is nothing in the other assignments
of error which require special consideration. We have
examined all of them, and find they are without error.
The judgment is

AFFIRMED.
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PIOHARDSON Drua COMPANY ET AL. V. RAYMOND BROS.
& COMPANY.

FiLEDp OCTOBER 18, 18v9. No. 8,983.

Conditional Sale of Merchandise: FUTURE PURCHASES. The contract
of conditional sale of merchandise involved herein construed,
and held not to authorize the vendees to purchase new goods on
the credit of the vendors. Richardson Drug Co. v. Plummer, 56
Nebr., 523, followed.

ERRrROR from the district court of Lancaster county
Tried below before TIBBETS, J. Reversed.

John P. Maule, for plaintiffs in error.
George E. Hibner, contra.

NoORVAL, J.

An action was brought in the court below by Raymond
Bros. & Co. against the Richardson Drug Company and
the Lincoln Paint & Color Company, Thomas L. Teasdall,
and Alice M. Teasdall to recover the purchase price of
certain goods and merchandise sold by the plaintiffs to
Thomas L. Teasdall. A dismissal was entered as to the
Teasdalls, and a trial to the court terminated in a judg-
ment against the other defendants in the sum of $217.96,
who have prosecuted this error proceeding.

The defendants, against whom a recovery was had in
the court below, being the owners of a stock of drugs in
the city of Lincoln, on January 27, 1892, sold the same
conditionally to the Teasdalls, the parties at the time
entering into a written contract, a copy of which is set
out in the opinion in Rickardson Drug Co. v. Teasdall, 59
Nebr., 15'0, filed herewith. The Teasdalls took posses-
sion of the goods under said contract and the business
was thereafter carried on in the name of said Thomas L.
Teasdall, by whom the goods in controversy herein were
purchased. The trial court found that the Teasdalls, in
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making such purchase, were the agents of the Richard-
son Drug Company and the Lincoln Paint & Color Comn-
pany, and that the goods were obtained for their benefit.
This finding is now assailed. Aside from the written
contract already mentioned, there is not a scintilla of

" evidence to sustain the finding. This instrument has at

least three times been construed by this court as being
a contract for the conditional sale of merchandise.
See Richardson Drug Co. v. Teasdall, 52 Nebr., 698; Rich-
ardson Drug Co. v. Plummer, 56 Nebr., 523; Richardson
Drug Co. v. Teasdall, 59 Nebr., 150, herewith decided.
The case under consideration is parallel with Richardson
Drug Co. v. Plummer, 56 Nebr., 523. In that case it was
sought to recover from the Richardson Drug Company
and the Lincoln Paint & Color Company the purchase
price of goods sold theTeasdalls,under circumstances like
these disclosed by the present record. The plaintiffs re-
lied upon the contract of conditional sale to establish that
the Teasdalls were the agents of the defendants. This
court, in an opinion by SULLIVAN, J., held that said con-
tract of conditional sale did not authorize the vendees to
purchase new goods on the credit of the vendors, and that
there was no basis for the judgment rendered against
the latter. With the conclusion then reached we are
content. The judgment of the district court herein is

REVERSED.

WALTER L. SELBY V. P. J. MCQUILLAN ET AL.
FiLED OCTOBER 18, 1899. No. 8,992,

1. Justice of the Peace: JURISDICTION: REPLEVIN. Prior to the en-
actment of chapter 92, Session Laws of 1899, the jurisdiction of
a justice of the peace in an action of replevin depended upon the
appraised value of the property in suit. .

2.

: REPLEVIN JUDGMENT. A judgment rendered by a justice of
the peace in an action of replevin, for a return of the property
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and $50 damages, or in case a return could not be had, for $200
and costs, is valid.

3. : : : APPEAL. An appeal from such judgment
invests the district court with jurisdiction of the cause, and it
may, on the trial, if the issues are found in favor of the defend-
ant, render judgment in his favor for the ascertained value of
the property, whatever that may be.

4. Replevin: BoND: LIABILITY OF SURETY. The essence of a contract
entered into by a surety in behalf of a plaintiff in an action of
replevin is that he will satisfy the judgment which the law re-
quires to be rendered, in case the findings of the trial court are
in favor of the defendant.

: JUDGMENT: JorM: PARTIES. Section 191a¢ of the Code of
Civil Procedure, which declares that the judgment in favor of a
defendant in replevin shall be in the alternative, was enacted
in the interest of litigants, and not for the benefit of sureties,
and only contemplates the rendition of a judgment in the pre-
seribed form where, under the conditions existing at the time
of the trial, such a judgment would or might be of practical
value to one or both of the parties.

6.

: AcTioN oN APPEAL BonND. The failure to render an
alternative judgment in replevin is no defense to an action on an
appeal bond given in behalf of the plaintiff, where the property
can not be returned, and that fact has, upon proper inquiry, been
determined by the court.

ERrrOR from the district court of Douglas county.
Tried below before DICKINSON, J. Affirmed.

See opinion for statement of the case.

Hall & McCulloch, for plaintiff in error:

A surety on an appeal bond can not be held in an
appellate court for a larger amount than the lower court
had jurisdiction to render. See Union P. R. Co. v. Ogilvy,
18 Nebr., 638; O’Leary v. Iskey, 12 Nebr., 136; Courtnay v.
Price, 12 Nebr., 192; Fuller v. Schroeder, 20 Nebr., 631.

Unless an alternative judgment is entered, the judg-
ment is not one upon which an action on an appeal bond
can be based. See Singer Mfg. Co. v. Dunham, 33 Nebr.,
686; Field v. Lumbard, 53 Nebr., 397; Lee v. Hastings, 13
Nebr., 508.
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John P. Breen, contra. .

References: Bates v. Stanley, 51 Nebr., 254; Flannagan
v. Cleveland, 44 Nebr., 58; Johnson ». Reed, 47 Nebr., 322;
Howell v. Alma M ill