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REPORTER'S NOTES.

The opinions in the present volume were verified, the
catch-words of the syllabi were inserted, and the briefs
(with the exception of one amendment) were abstracted.
as far as page 623, exclusive, by the predecessor of the
present reporter. Such labor after and inclusive of page
623 is the work of this administration, as is the proof-
reading, tabulating, indexing and digesting.

The present rule is to follow quotations from records.
reports and text-books werbatim et litteratim et punctim
with the verity of a Chinese copyist. In the opinion
proper a uniform rule of orthography, punctuation, etc.,
has been aimed at. Hence variations in forms of words
et ceetera.

See page xlvii for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge
writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page lv.

(viii)
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CASES

: ARGUED AND DETERMINED

IN THR

SUPREME COURT OF NEBRASKA.

SEPTEMBER TERM, A. D. 1899.

PRESENT:

How. T. 0. C. HARRISON, CHIEF JUSTICE.

Hon. T. L. NORVATL,
How. J. J. SULLIVAN, } Jupass.

STATE OF NEBRASKA, EX REL. DAWSON CouNTty, v. FARM-
ERS & MERCHANTS IRRIGATION COMPANY.

FILED SEPTEMBER 21, 1899. No. 10,572.

1. Statutes: UNIFORMITY OF OPERATION: SPECIAL LEGISLATION. A law
which is general and uniform throughout the state, operating
alike upon all persons and localities of a class, or who are
brought within the relations and circumstances provided for,
is not objectionable as wanting uniformity of operation, or as
Leing in the nature of special legislation.

2. : : : IRRIGATION COMPANIES: CONSTITUTIONAL
Law. Section 58, article 2, chapter 93¢, Compiled Statutes, 1897,
which assumes to exempt irrigation companies from the opera-
tion of the general law requiring railroad corporations, canal
companies etc., to erect and maintain bridges and crossings on
the highways where their roads, canals or ditches cross such
highways, is special legislation, and, being in violation of the
constitution, is void.

: INVALID PORTIONS: IRRIGATION. Section 58, aforesaid, is not
so intimately connected with the remainder of the act as to be
incapable of separation from it.

5 (1)

3.7
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State v. Farmers & Merchants Irrigation Co.

. When a separable part of a statute is adjudged to
be null, the remainder continues in force, unless the unconstitu-
tional part was an inducement to the adoption of the measure.

ERROR from the district court of Dawson county. Tried
below before H. M. SULLIVAN, J. Reversed.

George C. Gillan and Warrington & Stewart, for plaintiff
in error.

E. A. Cook, contra:

Section 58, article 2, chapter 93a, Compiled Statutes,
exempting irrigation companies from the operation of
the general law requiring certain corporations to main-
tain crossings at public highways, is not unconstitutional
as granting special privileges to respondent. The legis-
lation is not special, but it applies alike to persons hav-
ing lands subject to irrigation, and to which water may
be supplied. Its provisions are co-extensive with the
boundaries of the state. Where a law is general and
uniform throughout the state, operating alike upon all
persons and localities of a class, it is not objectionable
as wanting in uniformity of operation. See County of Lan-
caster v. Trimble, 33 Nebr., 121; State v. Berka, 20 Nebr.,
375; State v. Graham, 16 Nebr., 74; State v. Robinson, 35
Nebr., 403.

SULLIVAN, J.

This was an application by the plaintiff in error to the
district court for a writ of mandamus to compel the
Farmers & Merchants Irrigation Company to repair and
maintain the bridges crossing its irrigation canals on the
public roads in Dawson county. The relator bases its
claim to the writ upon section 110, chapter 78, Compiled
Statutes, 1897, which is as follows: “Any railroad cor-
poration, canal company, mill owner, or any person or
persons who now own, or may hereafter own or operate,
any railroad, canal, or ditch that crosses any public or
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private road shall make and keep in good repair good and
sufficient crossings on all such roads, including all the
grading, bridges, ditches, and culverts that may be nec-
essary, within their right of way.” The respondent con-
tends that the section quoted, so far as it relates to irri-
gation companies, was impliedly repealed by chapter 69,
Session Laws of 1895.  Section 58 of this act provides
that the owner of any system of irrigation shall construct
suitable wagon bridges, of sound timber and not less
than sixteen feet in width, across its ditches on the pub-
lic roads, and that the county board of the proper county
shall examine such bridges when completed, and, if found
satisfactory, shall thereafter control and maintain them.
See Compiled Statutes, 1897, ch. 93a, art. 2, sec. 58. The
power of the legislature to enact section 58 is denied on
the ground that it attempts to secure to irrigation com-
panies immunity from burdens which, under similar
conditions, rest upon all other persons, companies and
corporations, and that it is, therefore, within the con-
stitutional inhibition against special legislation. Coun-
sel for respondent has endeavored, in an able argument,
to vindicate the law by appealing to the principle of
elassification. It has been said, frequently, in the opin-
ions of this court, that where a law is general and uni-
form throughout the state, operating alike upon all per-
sons and localities of a class, it is not objectionable as
wanting uniformity of operation, or as being in the nature
of special legislation. See State v. Graham, 16 Nebr., 74;
State v. Berka, 20 Nebr., 375; County of Lancaster v. Trim-
ble, 33 Nebr., 121; State v. Robinson, 35 Nebr., 401; Van
Horn v. State, 46 Nebr., 62. “To this general statement,”
it is said in Livingston Loan & Building Ass'n v. Drummond,
49 Nebr., 205, “it is perhaps necessary to add a qualifi-
cation. The legislature may not arbitrarily and without
any possible reason create a class to be affected by leg-
islation where the result would be an infringement upon
the constitutional prohibition.”

The rule established by the authorities is that while



4 NEBRASKA REPORTS. [VoL. 59

State v. Farmers & Merchants Irrigation Co.

it is competent for the legislature to classify, the classi-
fication, to be valid, must rest on some reason of public
policy, some substantial difference of situation or circum-
stances, that would naturally suggest the justice or ex-
pediency of diverse legislation with respect to the objects
classified. See Cooley, Constitutional Limitations [5th
ed.], 481.

In State v. Sloane, 49 N. J. Law, 356, the court, after re-
marking that the character of a law is to be determined
from a consideration of its purpose and the objects
upon which it is intended to operate, said: “If these ob-
jects are distinguished from others by characteristics
evincing a peculiar relation to the legislative purpose,
and showing the legislation to be reasonably appropri-
ate to the former and inappropriate to the,latter, the ob-
jects will be considered, as respects such legislation, to
be a class by themselves, and legislation a.cecting such
a class to be general. But if the characteristics used to
distinguish the objects to which the legislation applies
from others are not germane to the legislative purpose,
or do not indicate some reasonable appropriateness in its
application, or if objects with similar characteristics and
like relation to the legislative purpose have been ex-
cluded from the operation of the law, then the classifica-
tion would be incomplete and faulty, and the legislation
not general, but local or special.”

In State v. Sheriff of Ramsey County, 48 Minn., 236, a law
declaring the emission of dense smoke in a city to be a
nuisance, but exempting from its operation “manufactur-
ing establishments using the entire product of combus-
tion, and the heat, power, and light produced thereby,
within the building wherein the same are generated, or
within a radius of three hundred feet therefrom,” was
held unconstitutional, the court, through Vanderburgh,
J., saying: “No arbitrary distinction between different
kinds or classes of business can be sustained, the condi-
tions being otherwise similar. The statute is leveled
against the nuisance occasioned by dense smoke, and it
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can make no practical difference in what business the
owners or occupants of the buildings in which such smoke
is produced are engaged, or whether the heat evolved
from the combustion of the fuel producing such smoke is
applied to the generation of steam or other useful pur-
poses; or, further, whether steam power is used in manu-
facturing, or is applied to other uses as a grain elevator
or hoisting apparatus in a warehouse.”

In Low v. Rees Printing Co., 41 Nebr., 127, the “Eight
Hour Law” was held to be special legislation and in vio-
lation of the constitution, because, among other reasons,
it excepted from its operation persons engaged in farm
and domestic labor. One fatal infirmity of the statute
was that it arbitrarily excluded from its benefits per-
sons to whose condition, situation and circumstances it
was entirely appropriate. “Such law,” said the court in
Randolph v. Wood, 49 N. J. Law, 88, “must embrace all and
exclude none whose condition and wants render such leg-
islation equally necessary or appropriate to them as a
class.” '

Applying now to the case before us the test suggested
by the authorities cited, it seems perfectly plain that sec-
tion 58 of the irrigation act can not be sustained without
disregarding entirely the constitutional interdict against
special legislation. Prior to 1895 all owners of ditches
crossing highways were charged by section 110 of the
road law with the duty of keeping public bridges across
their ditches in repair. The legislature, by section 58,
assumed to exempt irrigation companies from this bur-
den, while leaving all other ditch owners still subject to
it. Upon what ground can this classification be justified?
Why should these companies be put in a class by them-
selves and be given immunity from the burdens which
all others, under similar conditions, are required to bear?
Their ditches are not, by the section in question, segre-
gated from other private ditches on account of any pe-
culiar characteristics which they possess. The legisla-
tion is manifestly as appropriate to the class excluded as
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to the class included; and the only reason we can dis-
cover for diverse legislation with respect to them is the
arbitrary and insufficient one of ownership. The obvious
purpose of the legislature in dealing with both classes
was to secure to the public safe and substantial bridges
across private ditches, and there was no more reason for
exempting some proprietors from the expense of main-
taining their bridges, because engaged in the business of
irrigation, than there would be for exempting others who
used their ditches to drain wet lands or to protect inclos-
ures. Where the actual situation, both as to the charac-
ter of the bridges and the occasion and necessity for their
construction and maintenance, are precisely the same,
legislation would seem to be palpably partial which sub-
jects one class of proprietors to serious burdens from
which another class is altogether exempt. Peculiarly
pertinent in this connection are the remarks of Mitchell,
J., in Johnson v. St. Paul & D. R. Co., 43 Minn., 222. In an
opinion holding that the Minnesota fellow-servant act,
although general in its scope, is applicable only to em-
ployés who are exposed to the peculiar hazards incident
to the operation of railroads, it is said: “If a distinction
is to be made as to the liability of employers to their em-
ployés, it must be based on a difference in the nature of
the employment, and not of the employers. One rule of
liability cannot be established for railway companies,
merely as such, and another rule for other employers
under like circumstances and conditions.” While we are
not unmindful of the rule of construction which requires
the judiciary to resolve all just doubts in favor of legisla-
tive acts, we feel constrained, both by reason and au-
thority, to hold that section 58 of the irrigation law of
1895 (Session Laws, 1895, p. 265, ch. 69, sec. 58), being
an attempt to confer a special privilege on a particular
class, comes under the ban of the constitution, and is,
therefore, null. The section is not so connected with the
remainder of the act as to be incapable of separation from
it. Neither can it be said that it constituted an induce-
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nient to the adoption of the measure. The remainder of
the law is, therefore, unaffected by this decision. See
State v. Moore, 48 Nebr., 870; State v. Stewart, 52 Nebr.,
243. The judgment of the district court denying the re-
lator’s application for a peremptory writ of mandamus
is reversed.

REVERSED AND REMANDED.

GERMAN NATIONAL BANK OF HASTINGS, APPELLEE, V.
FIrsT NATIONAL BANK OF HASTINGS, APPELLANT,
ET AL.

FILED SEPTEMBER 21, 1899. No. 10,645,

1. Action to Recover Assets of Debtor. A suit by a judgment creditor
under section 532, Code of Civil Procedure, to recover assets of
his debtor not reachable by execution, can be maintained only
where the debtor had himself an actionable demand at the time
the suit was instituted.

2. Agent’s Unauthorized Sale of Corporate Property: RATIFICATION.
A sale of corporate assets, made by an agent in excess of his
authority, will be, ordinarily, ratified by the acts of the corpora-
tion in dealing with the purchaser as the owner of the property.

3. : RATIFICATION: DIRECTORS. The sale of corporate property
and the disposition of the proceeds thereof, being distinct acts,
a director may be qualified to vote upon a proposition to ratify
the sale, although disqualified from voting upon a question

affecting the application of the purchase-money.

: EvIDENCE. Ratification of the unauthorized act of
a corporate officer may be inferred from silence, inaction and
other circumstances indicating acquiescence and consent.

(5

. Review: QUESTIONS NOoT RAISED BELOW: ATTORNEYS. The authority
of counsel to file a pleading for one of the parties to an action
can not be first raised in this court.

(<o)

. Corporations: UNAUTHORIZED ACTS OF AGENT: RATIFICATION. The
rule that when a principal, with knowledge of all the facts,
adopts or acquiesces in acts done by his agent in excess of his
authority, he can not afterwards disavow such acts, applies to
corporations as well as to natural persons.

7. Contracts: RATIFICATION, A principal will not be permitted to ac-
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cept and confirm so much of a contract as may be beneficial to
him, and reject the remainder.

8.

: RieuTS OF PARTIES: EQUITY: TRUSTS. Equity will not lend
its aid to one who, in violation of an agreement, seeks to appro-
priate to his own use property which, according to the agree-
ment, should be distributed among all the parties thereto.

9. Trusts: ENFORCEMENT OF JUDGMENT. One holding a judgment as
the trustee of an express trust is entitled to enforce it, for the
beneficial owners, according to the terms of the trust.

10. Judgments: SEPARATE INTERESTS OF PLAINTIFFS: EXECUTIONS. It
would seem that a judgment can not be enforced piece-meal by
each of the owners, whose claims have been merged therein, is-
suing an execution for the collection of his part.

APPEAL from the district court of Adams county.
Heard below before BEALL, J. Reversed and dismissed.

The opinion contains a statement of the case.

J. B. Cessna and Capps & Stevens, for appellant:

One of many creditors of an insolvent corporation can
not sue alone to recover corporate assets wrongfully con-
verted by defendants, without alleging that the corpora-
tion refused to sue. The corporation must be a party
plaintiff. See Davenport v. Dows, 85 U. 8., 626; McMullen
v. Ritchie, 64 Fed. Rep., 253; Hawes v. Oakland, 104 U. S,,
450; O’Conner Mining & Mfg. Co. v. Coosa Furnace Co., 10
So. Rep. [Ala.], 290; Doud v. Wisconsin P. & S. R. Co., 25
N. W. Rep. [Wis.], 533; Patterson v. Lynde, 106 U. 8., 520;
Moulton v. Connell, 27 S. W. Rep. [Tenn.], 672; Hornor v.
Henning, 93 U. 8., 231; Stone v. Chisolm, 113 U. S., 302;
Pollard v. Bailey, 20 Wall. [U. 8.], 520; Dimpfell v. Ohio
& M. R. Co., 110 U. 8, 209; City of Detroit v. Dean, 106
U. 8., 541; Bill v. Western Union Telegraph Co., 16 TFed.
Rep., 14.

The petition, not showing that suit was brought in
behalf of plaintiff and all other creditors of the corpora-
tion, fails to state a cause of action. See Pullman v. Steb-
bins, 51 Fed. Rep., 10; Hornor ». Henning, 93 U. 8., 228;
Stone v. Chisolm, 113 U. 8., 309; Childs v. Carlstein, 76 Fed.
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Rep., 86; Crease v. Babcock, 10 Met. [Mass.], 525; Cleve-
land Rolling Mill Co. v. Texas & 8. L. R. Co., 27 Fed. Rep.,
250; Hollings v. Brierfield Coal & Iron Co., 150 U. S., 371;
Day v. Buckingham, 58 N. V. Rep. [Wis.], 254; Sleeper v.
Goodwin, 31 N. W. Rep. [Wis.], 335; Cooper v. Adel Se-
curity Co., 30 8. E. Rep. [N. Car.], 348; Bethune v. Wells,
21 8. E. Rep. [Ga.], 230; Swan Land & Cattle Co. v. Frank,
148 U. 8., 605; Van Ielt v. Gardner, 54 Nebr., 701; Farmers
Loan & Trust Co. v. Funk, 49 Nebr., 353; Smith v. Hurd, 12
Met. [Mass.], 371; National Ewxchange Bank v. Peters, 44
Fed. Rep., 13; Howe v. Barney, 45 Fed. Rep., 668; Oraig v.
Gregg, 83 Pa. St., 19; Evans v. Brandon, 53 Tex., 56; Allen
v. Curtis, 26 Conn., 455; Brinckerhoff v. Bostwick, 8 N. Y.,
52; ‘Davenport v. Dows, 18 Wall. [U. 8.], 626; Wallace v.
Lincoln Savings Bank, 15 S. W. Rep. [Tenn.], 448.

All defendants in a judgment are necessary parties to
a proceeding thereon. Where a judgment has been as-
signed, the assignee is a necessary party to a suit in
equity to enforce the judgment as against assets belong-
ing to defendant. Plaintiff, one of many cestuis que trust,
can not split a joint judgment, and enforce action for his
benefit, without making the trustee and joint beneficiaries
parties. See Curtin v. Atkinson, 29 Nebr., 612; Andres v.
Kridler, 42 Nebr., T84; Grain v. Aldrich, 38 Cal., 514; G4b-
son v. Cooke, 20 Pick. [Mass.], 15; Dean v. Chandler, 44
Mo. App., 338; Wayman v. Cochrane, 35 111., 111; Wann v.
McNulty, 2 Gil. [I11.], 355; Burditt v. Porter, 21 Atl. Rep.
[Vt.], 955; Saemmis v. Wightman, 12 So. Rep. [Fla.], 536;
Chew v. Brimagen, 13 Wall. [U. 8.1, 497; Heavenridge v.
Mondy, 84 Ind., 28; Varney v. Bartlett, 5 Wis., 276; Hobson
v. McCambridge, 22 N. E. Rep. [I1l.], 823; McCormick v.
Fulton, 19 111., 570; Atkinson v. Foster, 25 N. E. Rep. [I11.],
528; Triplett v. Scott, 12 111., 137; Wilson v. Keisel, 35 Pac.
Rep. [Utah], 491.

Plaintiff’s execution issued for part of the Slaker judg-
ment was void. See Bain v. Chrisman, 27 Mo., 293; Hunt
v. Loucks, 38 Cal., 372. ’

Directors of a corporation may ratify an aet without
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taking a formal vote. See Allis v. Jones, 45 Fed. Rep.,
148; Scofield v. Parlin, 61 Fed. Rep., 804; Murray v. Nelson
Lumber Co., 143 Mass., 250; First Nat. Bank of Springficld
v. Fricke, 75 Mo., 178; Beach v. Miller, 22 N. E. Rep. [I11.],
464.

Ratification may be assumed from absence of dissent.
A corporation may ratify acts of its agents, and ratifica-
tion may be inferred from informal acquiescence in such
acts. See Follansbe v. Kilbreth, 17 111, 522; Twin-Lick Ol
Co. v. Marbury, 91 U. 8., 587; Jessup v. Illinois C. K. Co., 43
Fed. Rep., 483; Paige v. Fazackerly, 36 Barb. [N. Y.], 392;
Currie v. Bowman, 35 Pac. Rep. [Ore.], 848.

A principal can not ratify a portion of a contract, and
reject the remainder. See Gow v. Collin, 66 N. W. Rep.
[Mich.], 676; Nelson v. Bevins, 14 Nebr., 153., McKeighan v.
Hopkins, 19 Nebr., 33; Joslin v. Miller, 14 Nebr., 91; Tooker
. Sloan, 30 N. J. Eq., 394; Baer v. Lichten, 24 111. App.,
311; Clark v. Hyatt, 23 N. E. Rep. [N. Y.], 891

A. M. Post, also for appellant:

Plaintiff, when suing as a creditor or stockholder for
the enforcement of a corporate right, is required to state
with particularity the efforts made by him to induce the
desired .action by the managing board, and to show that
he exhausted available means to secure redress through
the agency of the corporation itself. See Doud v. Wiscon-
sin P. & S. R. Co., 25 N. W. Rep. [Wis.], 533; Brewer v.
Boston Theatre, 104 Mass., 378; Dunphy v. Travelers’ News-
~ paper Ass'n, 146 Mass., 495; Boyd v. Sims, 11 8. W. Rep.
[Tenn.], 948.

Plaintiff’s claim, with those of other creditors, had been
merged in the judgment in favor of Slaker; who is a nec-
essary plaintiff in a suit in equity to enforce the judgment
in the interest of creditors. See Minnesota Thresher Mfqg.
Co. v. Heipler, 52 N. W. Rep. [Minn.], 33; Allen v. Brown,
44 N. Y., 228.

Although Slaker might have prosecuted a suit for an
accounting without the presence of parties beneficially


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































