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SUPREME COURT COMMISSIONERS.

(Laws 1893, chapter 16, page 150.)

SEcTIoN 1. The supreme court of the state, immedi-
ately upon the taking effect of this act, shall appoint
three persons, no two of whom shall be adherents to the
same political party, and who shall have attained the age
of thirty years and are citizens of the United States and
of this state, and regularly admitted as attorneys at law
in this state, and in good standing of the bar thereof, as
commissioners of the supreme court.

SEc. 2. Tt shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of
its duties in the disposition of the numerous cases now
pending in said court, or that shall be brought into said
court during the term of office of such commissioners.

SEC. 3. The said commissioners shall hold office for the
period of three years from and after their appointment,
during which time they shall not engage in the practice
of the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the

same time and in the same manner as salaries of the
judges of the supreme court are paid. Before entering
upon the discharge of their duties they shall each take
the oath provided for in section one (1) of ar ticle fourteen
(14) of the constitution of this state. All vacancies in
this commission shall be filled in like manner as the orig-
inal appointment. Provided, That upon the expiration of
the terms of said commissioners as hereinbefore provided,
the said supreme court shall appoint three persons hav-
ing the same qualifications as required of those first ap-
pointed as commissioners of the supreme court for a fur-
ther period of three years from and after the expiration
of the term first herein provided, whose duties and sala-
ries shall be the same as those of the commijssioners origi-

nally appointed. (Amended, Laws 1895, chapter 30, page

155.)
(vii)
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SEPTEMBER TERM, A. D. 1898.

PRESENT:

Hox. T. 0. C. HARRISON, CHIEF JUSTICE.
Hown. T. L. NORVAT, :

Hox. J. J. SULLIVAN, } JUDGES.

Hox. ROBERT RYAN,

Hox. JOHN M. RAGAN, }COMMISSIONE'RS.
Hox. FRANK IRVINE,

JOHN COMSTOCK V. JOHN KERWIN,
FiLEp DECEMBER 8, 1898. No. 8476,

. Bjectment: PLAINTIFF’'S TITLE. A plaintiff in ejectment cannot
rely on a defect in the title of his adversary, but must recover,
if at all, on the strength of his own title or right to the property.

. Clerk of Court: AUTHENTICATION OF TRANSCRIPTS. Ordinarily, the
clerk of one court has not the authority to authenticate tran-
sceripts of the records kept by another court,

. Evidence: TRANSCRIPT OF RECORD: AUTHENTICATION. A transcript
of the record of a foreign court is mot admissible in evidence,
unless authenticated according to the provisions of section 414
of the Code of Civil Procedure.

REcORD OF ENTRY ON GOVERNMENT LAND: TRANSCRIPT.
One cannot invoke section 62, chapter 73, Compiled Statutes,
unless he has complied with the provisions thereof,

5 (1)
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. INDORSEMENTS ON DocunmENTS. The introduction in evidence
of an instrument or document will not carry with it the indorse-
ments thereon, unless the offer is sufficiently broad to include
them,

5.

ERROR from the district court of Dixon. county. Tried
below before NoRRIs, J. Affirmed.

Barnes & Tyler, for plaintiff in error.
J. J. McCarthy and W. F. Norris, contra.

NORVAL, J.

This action was brought by John Comstock against
John Kerwin to recover possession of 120 acres of land
in Dixon county. A judgment for the defendant, on a
trial to the court, was entered, and plaintiff brings error.

On July 1, 1873, two patents were issued by the United
States,—one conveying eighty acres of the land in con-
troversy, and the other the remaining forty acres. The
patents are alike, except as to the description of the
lands, the number of the certificate of the register of
the United States land office, and the number of the
surveyor general’s certificate. A copy of one of such
patents follows:

_“SURVEYOR GENERAL’S CERTIFICATE No. 293G.
“The United States of America, to all to whom these
presents shall come, greeting:

“Whereas, by the 3d section of the act of congress ap-
proved June 2, 1858, entitled ‘An act to provide for the
location of certain confirmed private land claims in the
state of Missouri, and for other purposes,’ it is enacted
‘that in all cases of confirmation by this act, or where any
private land claim has been confirmed by congress, and
the same, in whole or in part, has not been located or
satisfied, either for want of a specific location prior to
such confirmation, or for any reason whatsoever, other
than a discovery of fraud in such claim subsequent to
such confirmation, it shall be the duty of the surveyor

general of the district in which such claim was situ-
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ated, upon satisfactory proof that such claim has
been so confirmed, and that the same, in whole or in
part, remains unsatisfied, to issue to the claimant, or
his legal representative, a certificate of location for a
quantity of land equal to that so confirmed and unsatis-
fied, which certificate may be located upon any of the
public lands of the United States subject to sale at pri-
vate entry at a price not exceeding one dollar and twenty-
five cents per acre: Provided, That such location shall
conform to legal divisions and subdivisions.” And in the
4th section of the said act it is declared ‘That the reg-
ister of the proper land office, upon the location of such
certificate, shall issue to the person entitled thereto a
certificate of entry, upon whieh, if it shall appear to the
satisfaction of the commissioner of the general land office
that such certificate has been fairly obtained, according
to the true intent and meaning of this act, a patent shall
issue as in other cases” [11 U. 8. Statutes at Large, p.
294, ch. 81.]

“And whereas, on the thirty-first day of August, A. D.
1872, the surveyor general of the United States for the
state of Louisiana, in conformity with the provisions of
the act aforesaid, issued his certificates of location, numn-
bered 293A to 293H, inclusive, each for eighty acres, in
full satisfaction of the unlocated and unsatisfied claim
of L. Chance, entered as number sixty in list of actual
settlers of the report made on the tweniy-fourth day of
July, A. D. 1821, by Cosby and Skipwith. Confirmed by
act of congress approved August.6, A. D. 1846,

“And whereas it appears, by certificate number 407
of the register of the United States Land office at Dakota
City, in the state of Nebraska, which said certificate has
been deposited in the general land office of the United
States, that by virtue of the surveyor general’s certifi-
cate, as aforesaid, number 293G, for eighty acres, there
has been located the following described tract of land
in part satisfaction of the aforesaid claim of L. Chance,
to-wit; The east half of the southeast quarter of section
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thirty-two, in township twenty-eight, of range six east,
in the district of lands subject to-sale at Dakota City,
Nebraska, containing eighty acres, according to the of-
ficial plat of the survey of the said land, returned to the
general land office:

“Now know ye, that the United States of America, in
consideration of the premises, and in conformity with
the aforesaid act of congress of June 2, 1858, have given
and granted, and by these presents do give and grant,
unto the said I. Chance or his legal representatives the
tract of land above described; to have and to hold the
same, together with all the rights, privileges, immunities,
and appurtenances, of whatsoever nature thereunto be-
longing, unto the said L. Chance, or his legal representa-
tives, and to his or their heirs and assigns forever.

“In testimony whereof, I, Ulysses S. Grant, president
of the United States of America, have caused these let-
ters to be made patent, and the seal of the general land
office to be hereunto affixed.

“Given under my hand at the city of Washington, the
first day of July, in the year of our Lord one thousand
eight hundred and seventy-three, and of the independ-
ence of the United States the ninety-seventh.

“[L. s.] By the President: U. S. GRANT.
: By 8. D. WILLTAMSON, Secrefary.
“Vol. 3, page 407. E. A. FIsSKg,

“Recorder of the General Land Office, ad interim.”
?

Plaintiff claims the lands through various transfers,
the following being his chain of title, in addition to the
patents aforesaid: Sale on March 21, 1872, in the parish
court of East TIeliciana, Louisiana, of the settlement
land claim of L. Chance to David C. Hardee; David C.
Hardee and wife to Isabella Ann Fluker, warranty deed,
dated November 3, 1874; quitclaim deed from the heirs
at law of Isabella Ann Fluker to John Comstock, the
plaintiff herein, bearing date May 22, 188G. The defend-
ant asserts title through mesne conveyance, the first in
point of time of execution being a tax deed.
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It is a familiar principle that a plaintiff in ejectinent
must recover on the strength of his own title or right to
the property, and cannot rely upon defects in the title
of his adversary. (Gregory v. Kenyon, 34 Neb. 640; Bigler
v. Baker, 40 Neb. 325; Omaha Real Estate & Trust Co. v.
Kragscow, 47 Neb. 592; Wildman v. Shambaugh, 43 Neb.
371.) The right of John Comstock to the real estate in
controversy is no stronger than the weakest link in his
‘chain of title; hence if any one of the transfers’indicated
is not sufficient to convey any title or right to the lands,
this action must fajl. It will be observed that the pat-
ents were issued by the United States in the name of
“L. Chance or his legal representatives.”

It is insisted by counsel that L. Chance was dead at
the time the patents were issued, and that D. C. Hardece,
‘one of the grantors in plaintiff’s chain of title, was the
legal representative of said Chance, and therefore the
title to these lands at once vested in him upon the exe-
cution and delivery of the patents, and the same was
conveyed through the subsequent mesne conveyances to
John Comstock. Numerous decisions* are cited to sus-
tain thie proposition that when a patent is issued in the
name of a particular person “or his legal representa-
tives,” the words quoted include and embrace assignees
and grantees of the person so designated in the patent,
as well as his administrator and heirs and next of kin.
Conceding the rule stated to be sound, then the impor-
tant question presented is whether it has been shown by
competent evidence that D. C. Hardee was the legal rep-
resentative of L. Chance. It is strenuously insisted by
plaintiff that L. Chance was a resident of Louisiana,
parish of East I'eliciana, and at the time of his death
owned a settlement land claim against the United States,
which had never been located by him; that his estate was

=Simmons v. Saul, 138 U. S. 439; Warnecke v. Lembea, 71 111, 91; Ham-
mons v. Mason & Hamlin Organ Co., 92 U. S. 724; Phelps v. Smith, 15
T11. 573; New York Mutual Life Ins. Co. v. Armstrong, 117 U. S. 597; New

York Lifc Ins. Co. v. Flack, 3 Md. 341; Wear v. Bryant, 5 Mo. 164; Hogan
v, Page, 2 Wall. [U. 8.] 607; Carpenter v, Rannels, 19 Wall. [U. 8.] 138.
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administered in the probate court of the said parish of
East Feliciana, and in pursuanee of an order of said
court said claim or right to locate upon a certain num-
ber of acres of the public lands of the United States was
sold to D. C. Hardee. It does with sufficient certainty
appear that the surveyor general of the United States
for the state of Touisiana, in conformity with the act
of congress, and in satisfaction of the said settlement
land claim of L. Chance, issued certificates of location
Nos. 293" and 293G, each for eighty acres; and that
said certificates were subsequently located on the lands
in controversy at the United States land office at Da-
kota City, Nebraska, and in pursuance of such locations
the patents were issued. I'or the purpose of establish-
ing the purchase of said settlement land claim by Hardee
there was introduced in evidence that which purports to
be a copy of the record of the proceedings in the probate
court of the parish of East I'eliciana, in the state of
Louisiana, relating to the administration on the estate
of L. Chance, deceased, and the succession sale of his
settlement claim against the United States for 640 acres
of land. The receipt, as evidence of said pretended
transcript, was at the time objected to by the defendant,
on the ground, among others, that the same was not
sufficiently authenticated to entitle it to be admitted in
evidence. The objection was, however, overruled, and
since the cause was tried without the aid of a jury, we
must assume that the court, in rendering its decision,
discarded and rejected all improper and incompetent
testimony which had been adduced on the hearing, and
on a review of the case we must weigh alone the material
and competent evidence.

The pretended transcript of the record already men-
tioned contained the certificate following:

“STATE OF LOUISIANA, }
PARISH OF EAST I"ELICTANA.

“I certify the above and the foregoing six pages to be
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a true and complete transcript of all the original papers
in this case now on file in my office.

“Witness my official signature and seal of office at
Clinton, parish and state aforesaid, this 30th day of July,
A. D. 1894. :

“[SEAL.] TaOMAS L. EAST,

“Clerk 13th District Court.”

There was no other or further authentication of the
document whatsoever. It is very evident that the fore-
going certificate was insufficient proof of the record of,
and proceedings had in, the probate court of the parish
of East Feliciana, in the state of Louisiana, for two rea-
sons: TIirst. No clerk or other officer of said court has
certified to the genuineness of the copy or transcript
placed in evidence. The sole certificate is over the official
signature and seal of the office of the clerk of the thir-
teenth district court, an independent tribunal from that
in which the purported record was made, and proceed-
ings were had. Ordinarily, the clerk of one court has no
authority to authenticate transcripts of the record of
another and different court. If it be true that the pro-
bate court of the parish of Kast Feliciana has ceased
to exist, and the thirteenth district court has succeeded
to its jurisdiction, and in pursuance of law the records
of the former have been deposited in the office of the
clerk of the last mentioned court, it devolves upon the
plaintiff to establish the same, for they are matters of
which this court cannot take judicial cognizance.

Again, the transcript in question is not competent
proof of the records of a foreign court, because it was not
aunthenticated in the manner provided by the act of the
congress of the United States, and by section 414 of the
Code of Civil Procedure of this state. The two statutes
are substantially the same. Our section 414 provides
that the judicial record of “a sister state may be proved
by the attestation of the clerk, and the seal of the court
annexed, if there be a seal, together with a certificate of
a judge, chief justice, or presiding magistrate, that the
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attestation is in due form.” This transcript is not at-
tested by either the judge or clerk of the probate court
of the parish of East Feliciana, and, therefore, was in-
admissible as evidence for any purpose. (Names v. N ames,
48 Neb. 701.)

It is urged that the proceedings of said probate court
were properly received in evidence under section 62,
chapter 73, Compiled Statutes, entitled “Real Estate.”
That section is in the language following:

“Section 62. Whenever any person referred to in the
third section of the act of congress entitled ‘An act to
provide for the location of certain confirmed land claims
in the state of Missouri, and for other purposes,” ap-
proved June 21, 1828 (11 Statutes at Large, 294 and 295),
has had a private land claim which has not been located
and satisfied, has died before making the entry therein
authorized of public land, and his right so to do has
been sold by order of the probate court of the county
and state of his residence, and the entry of public lands
in this state has been made by the purchaser or his
grantee, and letters patent of the United States have
issued to the original claimant or his legal representa-
tive, it shall be competent for the owner of the land
under the patentee to cause to be recorded in the book
of deeds in the office of the county clerk of the county
in which the land is situate a copy of the proceedings
of the said probate court upon which the right of the
original claimant was sold as aforesaid, together with
the proceedings of the several officers on said sale, which
copy shall be duly certified by the clerk of said court
or of any court which has succeeded to the jurisdiction of
said probate court, and in which the records of said pro-
bate court are by law deposited, and the record so made
in the county clerk’s office shall be taken and held by
all the courts of this state as evidence of the transfer
of the right to make such entry in the land office, and
of the title of the purchaser at said probate sale, and his
grantees under the said sale to the lands patented as
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aforesaid, and a copy of the said record in the county
clerk’s office, certified by that officer, may be read in evi-
dence with the like force and effect as the original
papers.”

Assuming, for the purposes of this case, the validity of
said section, plaintiff cannot invoke its provisions, for
the reason it has not been shown that the proceedings
of the said probate court were ever recorded in the office
of the county clerk of the county in which these lands
are situate. The section quoted above declares “a copy
of said record in the county clerk’s office, certified by that
officer, may be read in evidence with like force and effect
as the original papers.” The document in question was
not tendered as an exemplified copy of any record in
Dixon county, as the following excerpt from the bill of
exceptions will disclose: “The plaintiff now offers in
evidence an exemplified copy of the records of the pro-
' bate court of the parish of East IFeliciana, in the state
of Loulsmna, by which is conveyed, by succession sale,
the rights of I.. Chance, the patentee in the Exhibits ‘A’
and ‘B, to one David C. Hardee, which said exemplified
copy is hereto attached, marked for identification ‘Ex-
hibit G, and made a part hereof.” In this connection it
should be stated that there appears on the back of said
transcript, or “Exhibit C,” the following indorsement:

“STATE OF NEBRASKA,
DixoNn CoUNTY,
“Tiled for record October 27, 1894, at 8§ A. M, and re-
corded book R of Deeds, pages 174, 75, 76, 77, 48 & 80
& 81. T. J. SHEIBLEY,
“County Clerk.”

This indorsement was not introduced in evidence, as
the offer copied above was not sufficiently broad to cover
the same. (Noll v. Kenneally, 37 Neb. 882; Schroeder v.
Nielson, 39 Neb. 335; Cummins v. Vandeventer, 52 Neb.
478; Jolnson v. English, 53 Neb. 530; Levy v. Cunningham,
56 Neb. 348.) It follows that plaintiff has not estab-

S8,
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lished any title or rights to the lands in hlmself and the

judgment must accordingly be
AFFIRMED.

WiLLiAM MEDLAND, APPELLANT, V. WILLIAM J,
CONNELL ET AL., APPELLEES.

¥FiLEp DECEMBER 8, 1898. No. 8510.

1. Void Sale for Portion of Taxes. A tax sale is invalid where it was
not made for all delinquent taxes against the land, with interest
and costs.

Lieny ror OTHER TAXES. A sale of land for taxes due for
one year does not discharge those levied and delinquent for pre-
vious years.

3. Tax Sale: RETURN OF TREASURER: PRIVATE SALE. A private sale
of real estate for taxes is invalid where the treasurer has failed
to make return to the county clerk of the public sale required
by statute.

4. Void Tax Sale: RIGHTS OF PURCHASER: SUBROGATION. Where a
tax sale is invalid, the purchaser is subrogated to the rights of
the public to the lien for the taxes and for all legal prior and
subsequent taxes levied against the property, by him paid, with
interest at the same rate which the taxes were drawing when
paid.

5. Taxes: FRAUDULENT LEVY: EVIDENCE. Evidence examined, and
held insufficient to establish that the levy of county taxes for
1892 was fraudulent and excessive.

6. : : REMEDY. Where a taxpayer is dissatisfied with the
assessment of his property, he should apply to the board of equal-
ization for relief.

7. Pleading: NEwW MATTER. New matter relied upon as constituting
an affirmative defense to a cause of action must be pleaded in the
answer.

8. : : Taxes: FORECLOSURE OF LIEN. In a suit to fore-
close a tax lien the defense that the levy for county purpose ex-
ceeded the constitutional limit is not available, unless raised by
suitable averments in the answer.

9, Metropolitan Cities: LEVY oF SPECIAL TAXES. A city council of a
metropolitan city cannot lawfully pass an ordinance levying spe-
cial taxes until, as a board of equalization, it has determined
the sum to be assessed against the real estate as benefits,
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10.

: EQUALIZATION OF TAXES: NoTicE. Notice of the sitting
of the city council as a board of equalization, under sections 73
and 85, chapter 12a¢, Compiled Statutes 1887, “for at least six
days prior thereto” by publication in the official paper, is a pre-
requisite to legal action.

APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J. Reversed. .

Henry W. Pennock, for appellant.
D. D. Gregory and Connell & Ives, contra.

NORVAL, J.

This suit was to foreclose two certificates of tax sales,
one on the east half of lot 6, in Griffin & Smith’s Addi-
tion to the city of Omaha, and the other covering the
west half of the same lot. Plaintiff purchased the prop-
. erty at private sale on February 1, 1894, for taxes levied
by the city of Omaha for the year 1890. He has paid
prior and subsequent taxes and special assessments, and
for the several amounts so paid he seeks to enforce a
lien. The decree was for the defendants, and the plain-
tiff appeals.

There were such irregularities in the proceedings lead-
ing up to the tax sales as to render them invalid for two
reasons: The city taxes for 1889 were at the time delin-
quent, and the same were not included in the sales, nor
were they paid by the purchaser until some time there-
after. (State v. Hcliner, 10 Neb. 25; Tillotson v. Small, 13
Neb. 202; O’Donohue v. Hendriz, 13 Neb. 257; McGavock,
v. Pollack, 13 Neb. 535; Adams v. Osgood, 42 Neb. 451.)
Again, it does not appear that the county treasurer of
Douglas county made return to the county clerk of the
public sale of lands in his county for taxes as required
by section 113, article 1, chapter 77, Compiled Statutes.
(State v. Helm. -, 10 Neb. 25; Ludden v. Hansen, 17 Neb.
354; Adams v. Usgood, 42 Neb. 450; Johnson v. Finley, 54
Neb. 733.) Notwithstanding the sales were invalid, the
taxes for the non-payment of which plaintiff purchased
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the lot being valid, he is subrogated to the rights of the
public and is entitled to a lien for the amount of his
bid, with interest thereon at the same rate the taxes bore
when paid. (Pettit v. Black, 8 Neb. 52; Adams v. Osgood,
42 Neb. 450; Weston v. Meyers, 45 Neb. 95; Johnson .
Finley, 54 Neb. 733.)

Another argument is that the sale of the lot by the
county treasurer for the taxes due thereon for the year
1890 alone discharged the prior delinquent taxes against
the property for 1889, which were not included in the
sale. This court has decided the question the other way,
holding that when a tax sale is invalid the purchaser is
entitled to a lien against the real estate, not only for
the taxes for which the property was sold, but for all
prior and subsequent taxes existing against the real es-
tate paid by him, with interest at the same rate the taxes
drew after becoming delinquent. (Adams v. Osgood,
supra; Stegeman v. Faulkner, 42 Neb. 53; Roads v. Bsta-
brook, 35 Neb. 297.) There is no room to doubt the sound-
ness of the proposition last above stated when section
115, article 1, chapter 77, Compiled Statutes, is con-
sidered. This section declares: ‘“The purchaser acquires
a perpetual lien of the tax on the land, and if after the
taxes become delinquent he subsequently pays any taxes
levied on the same, whether levied for any year or years
previous or subsequent to such sale, he shall have the
same lien for them, and may add them to the amount
paid by him in the purchase, and the treasurer shall
make out a tax receipt and duplicate for the taxes,” etc.
The language is clear and explicit, and creates a lien for
prior and subsequent legal taxes paid by the purchaser.
Plaintiff paid the county tax assessed against the lot for
the year 1892, which the defendants insist was void, upon
the grounds: (1.) The levy was made on a fraudulent
and excessive valuation. (2.) The tax was paid while a
suit was pending against Douglas county to restrain the
collection thereof. (3.) The aggregate amount of the
county levy for the year 1892 exceeded the constitutional











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































