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(Laws 1893, chapter 16, page 150.) 

SECTION 1. The supreme court of the state, immedi
ately upon the taking effect of this act, shall appoint 
three persons, no two of whom- shall be adherents to the 
same political party, and who shall have attained the age 
of thirty years and are citizens of the United States and 
of this state, and regularly admitted as attorneys at law 
in this state, and in good standing of the bar thereof, as 
commissioners of the supreme court.  

SEC. 2. It shall be the duty of said commissioners, un
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of 
its duties in the disposition of the numerous cases now 
pending in said court, or that shall be brought into said 
court during the term of office of such commissioners.  

SEC. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice 
of the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the 
same time and in the same manner as salaries of the 
judges of the supreme court are paid. Before entering 
upon the discharge of their duties they shall each take 
the oath provided for in section one (1) of article fourteen 
(14) of the constitution of this state. All vacancies in 
this commission shall be filled in like manner as the orig
inal appointment. Provided, That upon the expiration of 
the terms of said commissioners as hereinbefore provided, 
the said supreme court shall appoint three persons hav
ing the same qualifications as required of those first ap
pointed as commissioners of the supreme court for a fur
ther period of three years from and after the expiration 
of the term first herein provided, whose duties and sala
ries shall be the same as those of the commissioners origi
nally appointed. (Amended, Laws 1895, chapter 30, page 
155.) 
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PRESENT: 

HoN. T. 0. C. HARRISON, CHIEF JUSTICE.  
HoN. T. L. NORVAL, J 
HON. J. J. SULLIVAN, JUDGES.  

HoN. ROBERT RYAN, 
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HoN. FRANK IRVINE, 

STATE OF NEBRASKA, EX REL. WILLIAM J. BROATCH, 'v.  
FRANK E. MOORES.  

FILED SEPTIEMBER 23, 1898. No. 9249.  

1. Quo Warranto: RIGHT TO TRIAL BY JURY. The history of quo war
ranto examined, and held not to furnish a basis for the deter
mination of the question whether or not a jury trial, in this 
state, is demandable.as a matter of right.  

2. - : - . The provision of section 6 of article 1 of the con
stitution of Nebraska considered, and, in connection with pro
visions of the statute in existence at the time of its adoption, 
held not to entitle the respondent in a quo warranto proceeding 
to demand a jury for the trial of the issues of fact to be deter
mined, as a matter of right 

3. Supreme Court: EXERCISE OF JURISDICTION. Where jurisdiction is 
in direct terms conferred upon the supreme court of this state, 
it will be exercised in such manner as constitutionally it may 
be exercised, even though no rules of procedure applicable to 
such a case have been provided by the legislature.  
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4. Clerk of District Court: PUBLIC MONEY: CONVERSION: ELIGIBILITY.  

A clerk of the district court who, knowingly and intentionally, 
deposits public moneys received by him in payment of fines im
posed in his court, together with other trust funds and his own 
private funds in a bank in one general account, to his own indi
vidual credit and, before he has paid said fines to the county 
treasurer as provided by law, knowingly, willfully, and intention
ally draws from said bank all of the funds so deposited and uses 
the same for purposes other than the payment of said fines, 
thereby converts said public moneys to his own use, and is prop
erly held in default, within the meaning of section 2, article 14, of 
the constitution of the state, and therefore ineligible to any office 
of trust or profit during the existence of such default.  

ORIGINAL application in the nature of quo warranto 
to oust respondent from the office of mayor of the city of 
Omaha on the ground that he is ineligible within the 
meaning of section 2, article 14, of the constitution, pro
viding that any person who is in default as collector and 
custodian of public money or property shall not be eligi
ble to any office of trust or profit under the constitution 
or laws of the state. Heard on demand of respondent for 
a trial by jury, on exceptions to referee's findings against 
respondent, and on motion of relator to confirm said find
ings. Judgnent of ouster.  

See opinions for references to authorities.  

C. C. Wright, J. B. Sheean, and Frank T. Ransom, for 
relator.  

John C. Wharton, Wharton & Baird, J. J. Boucher, and 
Greene & Breckenridge, contra.  

RYAN, C.  

In this case there has already been a description and 

discussion of the issues, which thereby were greatly 
simplified. (State v. Moores, 52 Neb. 770.) There has now 

been a trial of these issues to a referee, who has reported 

his findings of fact and conclusions of law in accordance 

with the requirements of the order under which he was 

appointed.

[VOL. 56
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Before discussing the exceptions and objections to 
these findings, we shall consider a question argued very 
strenuously and one which, not having then arisen, Could 
not be discussed in the former opinion, and that is the 
right of respondent, upon demand, to a trial of the issues 
by a jury. The writ of quo warranto seems first to have 
been used in the year 1198 against the incumbent of a 
church to require him to show quo warranto he held the 
church. It was used for the purposes of extortion by 
the sovereigns of England until its scope was limited and 
its abuse checked by statute. The first of these statutes 
was known as the "Statute of Gloucester," from the place 
where parliament then sat. By its provisions there was 
an opportunity given the party affected to be heard at 
the coming of the king, or his justices in eyre. The de
fendant was still liable, however, to be summoned by a 
general proclamation at the hands of the sheriff, with
out any complaint or charge being tendered, and there 
were frequent delays in pronouncing judgment. To 
remedy these grievances there was passed the statute of 
18 Edward I., in the year 1290, whereby pleas of quo 
warranto were required to be determined in the circuits 
of the justices. Probably writs of quo warranto fell 
into disuse about the sixteenth year of Richard II. The 
substitution therefor of the information in the nature 
of a quo warranto was attributed by Blackstone to the 
length of the process .upon the proceeding in quo war
ranto, as well as to the fact that the judgment rendered 
was final and conclusive, even against the crown. The 
original writ of quo warranto was strictly a civil rmedy, 
prosecuted at the suit of the king by his attorney gen
eral, and, in case of judgment for the king, the franchise 
was either seized into his hands, if of such a nature as 
to subsist in the crown, or a. mere judgment of ouster 
was entered for the ejection of the usurper. There was 
no fine or other like punishment. The information was 
originally regarded as a criminal proceeding in which 
the usurpation of the office or franchise was charged as
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a criminal offense, and the offender was liable, upon con
viction, to a fine and imprisonment in addition to the loss 
of the usurped franchise. In speaking of an informa
tion in the nature of quo warranto in Ames v. Kansas, 
111 U. S. 449, Waite, C. J., said: "Long before out revo
lution, however, it lost its character as a criminal pro
ceeding in everything except form, and was 'applied to 
the mere purposes of trying the civil right, seizing the 
franchise, or ousting the wrongful possessor, the fine 
being nominal only' (3 Bl. Com. 263; King v. Francis, 2 
T. R. [Eng.] 484; Bacon, Abridgment, Title, Information 
d.; 2 Kyd, Corporations 439); and such, without any 
special legislation to that effect, has always been its 
character in many of the states of the Union. (Com
moncealth v. Browne, 1 S. & R. [Pa.] 385; People v. Rich
ardson, 4 Cow. [N. Y.] 102, note; State v. Hardie, 1 Ired.  
Law [N. Car.] 42, 48; State Bank v. State, 1 Blackf. [Ind.] 
267, 272; State v. Lingo, 26 Mo. 496, 498.) In some of 
the states, however, it has been treated as criminal in 
form, and matters of pleading and jurisdiction governed 
accordingly. Such is the rule in New York, .Wisconsin, 
New Jersey, Arkansas, and Illinois, but in all these states 
it is used as a civil remedy only. (Attorney General v.  
Utica Ins. Co., 2 Johns. Ch. [N. Y.] 370, 377; People v.  
Jones, 18 Wend. [N. Y.] 601; State v. Vest W. R. Co., 34 
Wis. 197, 213; State v. Ashley, 1 Ark. 279; State v. loc, 
2 Dutch. [N. J.] 215, 217.)" A review of some of the 
cases in which the information in the nature of quo war
ranto is treated as in its nature a criminal proceeding 
is not without a certain value, for thereby it will be seen 
that, while the remedy is deemed a civil remedy, yet that, 
with the idea of an information there is associated such a 
leaning toward the analogies of criminal procedure that 
the holdings of these courts with reference to the right 
of trial by jury should be accepted with caution.  

In Donnelly v. People, 11 Ill. 552, Caton, J., in the de
livtry of the opinion of the court with reference to the 
degree of precision requisite in indictments and informa-

[VOL. 564 NEBRASKA REPORTS.
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tions, said: "The same certainty and technical precision 
are required in both, and the principal, if not the only, 
difference between them is, that an indictment is pre
sented by the grand jury on their oaths while in infor
mations in the nature of a quo warranto the court is in
formed of the facts by the state's attorney. In treating 
of these informa.tions Sergeant Hawkins says: 'An in
formation differs from an indictment in little more than 
this: that the one is found by the oath of twelve men, and 
the other is not so found, but is only the allegation of the 
officer who exhibits it. Whatsoever certainty is requisite 
in an indictment, the same, at least, is necessary, also, in 
an information, and consequently, as all the material 
parts of the crime must be precisely found in the one, 
so must they be precisely alleged in the other, and not 
by way of argument or recital.' (2 Hawkins, P. C. p. 369, 
ch. 26, sec. 4.)" In line with the above quoted language 
the supreme court of Illinois held that the omission of 
the words, "In the name and by the authority of the peo
ple of the state of Illinois," and "Against the peace and 
dignity of the same," was fatal to the information. The 
same ruling was made in Wight v. People, 15 Ill. 417; and 
in Hay v. People, 59 Ill. 94. As these three cases were 
cited in Attorney General v. Sullican, 163 Mass. 446, here
after to be considered, it will be well to remember the 
technical nicety which governs them.  

In State v. Davis, 57 N. J. L. 203, Beasley, C. J., in the 
delivery of the opinion of the supreme court commenting 
upon the unjustifiable defense urged by the defendants, 
said: "It is not proper for this court to pass such a wrong 
as this without rebuke, and it is therefore ordered that 
judgment be entered that due process of law issue to re
move these defendants from the offices into which they 
have intruded, and also that a fine of $200 be laid on each 
of said defendants for their malfeasance." 

In People v. Havird, 2 Ida. 498, there was under con
sideration the constitutionality of an act passed by the 
legislature of that territory in which was embodied a
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provision with reference to quo warranto, that: "Such 

action shall be heard and determined by the judge of 

the district court at chambers, and without the inter

vention of a jury, after due service of the summons and 

the expiration of time allowed by law for answering the 

complaint in a civil action; but no judgment shall be 
rendered in such action by default." In the discussion 

of this law there was the following language; "This law 

not only provides for supervision of elections and the 

correction of errors, but it goes further and places in 

the court unmistakable judicial powers. Section 541 

provides 'that when a defendant. against whom such ac

tion has been brought is adjudged guilty of usurping or 

intruding into, or unlawfully holding, any office, fran

chise, or privilege, judgment must be rendered that the 

defendant be excluded from the office, franchise, or privi

lege, and that he pay the costs of the action. The court 

or judge may also in its or his discretion, impose upon 

the defendant a fine not exceeding two thousand dollars.' 

Here are questions not merely as to the regularity of an 

election but also to the personal guilt or innocence fol

lowed by pecuniary consequences of no small moment.  

It aims not only at a civil remedy, but also at a criminal 

trial, personal punishment, and pecuniary fine and loss.  

The act of willful intrusion into a public office, to which 

one has not been elected, is declared to be a misdemeanor.  
(Revised Statutes Ida., sec. 6388.)" The principal mat

ter discussed under these conditions of the statute was 

the denial of the right of trial by jury and the act was 
declared unconstitutional, probably for the most part, 
because of that denial.  

The above references sufficiently illustrate the decided 

leaning of certain courts towards the practice ordinarily 

followed in the prosecution of criminals, and the danger 

that this bias may have influenced judgment as to the 
right of trial by jury. While some courts which incline 

towards the analogies afforded by the Code of Criminal 

Procedure do not evince so marked a leaning as above

NEBRASKA REPORTS. [VOL. 566
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indicated, they do go to the extent of insisting upon the 
right to have the issues determined by jury, apparently 
influenced by the consideration that the action being 
by information, the right of trial by jury naturally fol
lows. These courts assert that the practice in England 
justifies the right to insist that the trial shall be by a 
jury-a contention not to be wondered at, when we con
sider the case of Attorncy General v. Sullivan, supra, in 
which the right of jury trial was denied, but in which is 
found the following language and citation of numerous 
cases: "The practice in England, however, at common 
law as well as under the statutes, both in writs of quo 
warranto and in informations in the nature of a quo 
warranto, we think always has been to try issues of fact 
in the country by a jury, since juries were established, 
and this isftrue of many of the states of this country.  
(Bracton's Note Book 241, 862, 1666; Keilw. [Eng.] 151 
pl. 47, 48, 49; 152 pl. 54; 1 Co. Lit. 155 (a) 155 (b); Abbot 

of Strata Mereella's Case, 9 Co. Rep. [Eng.] 24; Attorney 
General v. Farnham, Hardres [Eng.] 504; 3 Nelson, Abr.  
42; Rex v. Bennett, 1 Strange [Eng.] 101; 14 Petersdorf, 
Abr. [Eng.] 97 et seq.; St. 18 Edw. I., 2 Co. Lit. sees. 494, 
495; Rex v. Higgins, T. Raym. [Eng.] 484; Darell v.  

Bridge, 1 Win. Bl. [Eng.] 46; Rex v. Cambridge, 4 Burr.  

[Eng.] 2010; King v. Francis, 2 T. R. [Eng.] 484; King v.  

Mein, 3 T. R. [Eng.] 596; People v. Richardson, 4 Cow.  
[N. Y.] 97, 100, note; United States v. Addison, 6 Wall.  

[U. S.] 291; People v. Albany & S. R. Co., 57 N. Y. 161; Buck
man v. State, 24 L. A. R. [Fla.] 806, note; Van Dorn v.  

State, 34 Fla. 62; People v. Sackett, 14 Mich. 243; People 

v. Doeslmrg, 16 Mich. 133; Barbaugh v. People, 33 Mich.  

241; Donnelly v. People, 11 Ill. 552; Wight v. People, 15 
Ill. 417; Hay v. People, 59 Ill. 94; People v. Golden Rule, 
114 Ill. 34; People v. Rensselaer &- S. R. Go., 15 Wend. [N.  
Y.] 113, 30 Am. Dec. 33 and note.)" 

We have examined such of the above citations of Eng: 

lish text writers and adjudged cases as are within our 
reach, and have found in each of them a mere mention of
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the fact that a jury trial had been had, but no discussion 
of the foundation of the right thereto. In the concluding 
part of the opinion in Attorney General v. Sullivan, supra, 
it was said: "The modern practice has been to try such 
an information as this without a jury, although it does 
not appear in the cases that a jury was demanded. (Com
moneralth v. Allen, 128 Mass. 308; Commonwealth v.  
Strawsy, 133 Mass. 538; Commontoealth v. Harriman, 134 
Mass. 314; Attorney General v. Crocker, 138 Mass. 214.)" 
As might be expected, the inferences which should be 
drawn from facts accompanying the evolution and use 
of the information in the nature of a quo warranto have 
been by no means uniform. Of the cases which deny that 
the right of trial by jury of informations in the nature of 
a quo warranto existed at common law, there is none, per
haps, in which is more vigorously stated the grounds for 
entertaining this view than State v. Johnson, 26 Ark. 281 
and we shall therefore quote from the opinfon therein 
delivered by McClure, C. J., this language: "Whether 
the right of trial by jury ever existed as a matter of right 
in quo warranto, is not a matter easily determined by 
direct precedent. The respondent claims that such is the 
uniform practice, not only in this country, but in Eng
land, and in support of that position quite a number of 
authorities have been submitted to our consideration.  
On a careful examination of the authorities cited, we 
have found them to apply to informations in the nature 
of a quo warranto, the former being a criminal prosecu
tion and the latter a proceeding upon a writ in the nature 
of a writ of right, which partakes more of what is now 
known as a summary proceeding than a 'case at law.' 
The right of trial by jury, at common law, never existed 
in equitable proceedings, in admiralty or summary pro
ceedings, or proceedings against officers of a civil nature, 
nor did it exist in cases where private property was taken 
for public use, and yet in all these proceedings, questions 
of fact, involving the tenure to property in untold 
amounts, are adjudicated upon by the courts, without

8 NEBRASKA REPORTS. [VOL. 56
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the intervention of a jury. So far as we can now trace 
the right of trial by jury, at common law, it did not ex
tend to equitable actions, admiralty or summary pro
ceedings, nor in cases where private property was taken 
for public use, nor in proceedings in rem, nor in civil 
proceedings against public officers; and this proceeding 
is nothing more or less than a civil proceeding against 
a public officer. By Magna Charta, it is declared that 
'no freeman shall be arrested or imprisoned, or deprived 
of his freehold, except by the regular judgment of his 
peers or the law of the land.' In the seventeenth year 
of the reign of King John, at Runnymede, these conces
sions were made by the crown, and from that time for
ward, to some extent, the rights of Englishmen have been 
determined by the concession then made. King John's 
construction of the concession was that it did not protect 
the 'goods and chattels,' and, as an evidence of this, we 
have but to refer the unread to history of the time, and it 
will be found that armed forces were sent against the 
secret enemies of the king, and they were despoiled of 
their goods without observing any form of law. Lang
ton and his associates, and many others, were thrown 
into prison and despoiled of their goods, without the in
tervention of a jury, notwithstanding Magna Charta.  
(Ling. His. Eng. vol. 2, 225 note.) So far as our research 
has extended, the right of trial by jury, at common law, 
only extended to criminal prosecutions and in actions 
where a freehold or goods and chattels were in dispute.  
The term 'goods and chattels' includes personal prop
erty, choses in action, and chattels real. The right to an 
office is neither personal property, nor a chose in action, 
nor chattels real, in the sense used at law. In informa
tion in the nature of a quo warranto it is expressly pro
vided by an act of parliament (3 Geo. II., ch. 25) that a jury 
shall be struck before a proper officer on the demand of 
the king or the respondent. This statute was passed for 
the special pui-pose and to the end that his majesty's 
courts at Westminster might be provided with juries to
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try questions of fact. If this right existed before this 

time it was certainly a work of supererogation on the 

part of parliament to enact the law, and the inference to 

be drawn from this fact is that, prior to the date of the 

statute, the issues of fact were tried by the court even in 

cases of informations in the nature of quo warranto, 
which, at best, is but little more than a summary pro

ceeding to ascertain the right to an office. * * * We 

have already stated that when the members of the con

vention framed and adopted the present constitution they 

were well aware that this court was not to have a jury 

and that the jurisdiction in these writs was conferred 

with a full knowledge of this fact. The proceeding at 

law is not a criminal action, and yet, from the tearful and 

pathetic argument of the counsel, one would be led to 

suppose that the respondent was being tried for a mur

der or treason, and the argument is based upon the false 

assumption that his client is to be hanged without the 

intervention of a jury. The object of this proceeding is 

to require the respondent to come into court and show 

the title to the office the functions of which he has been 

exercising. If he has title, no harm can befall him. If 

he has no title, he is simply ousted from the office whose 

functions he has usurped. No penalty, imprisonment, 
or fine is imposed, no matter what way the judgment 

goes. It has been frequently held that right of trial by 

jury, at common law, never extended to cases of default

ing or delinquent officers of the government (Adams v.  

State, 2 Stew. [Ala.] 231; Harris v. Wood, 6 T. B. Monroe 

[Ky.] 641, Hardin's Rep. [Ky.] 5; Boring v. Williams, 17 

Ala. 516); and the states in which these holdings have 

been made have denied a jury, when demanded, on the 

sole ground that in actions against the public officers, the 

right of trial by jury did not exist at common law, if the 

actions were not of a criminal nature. Believing this 

to be the correct distinction, we are unable to see wherein 

the denial of a jury would contravene, the right of trial 

by jury as it existed at common law or as it existed at

[VOL. 56NEBRASKA REPORTS.10
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the adoption of the constitution. If we were to consult 
our own conscience, or desired to shirk the duty imposed 
on us by the constitution, we would at once order a jury, 
to dispose of this question; but inasmuch as neither the 
constitution nor the legislature has provided this court 
with a jury or the means of obtaining one, and inasmuch 
as there would be no court in the state with jurisdiction 
to protect the officers of the state from usurpation if this 
court were to refuse to exercise the jurisdiction conferred, 
we feel it to be our duty, under all the circumstances, to 
overrule the motion for a jury." 

Other courts have sanctioned the views above ex
pressed, but there is a limit which forbids reference to 
them. From the review of this question already indulged 
in, to perhaps an unwarrantable length, it is clear -there 
exists such uncertainty as to the rule at common law 
that, if possible, the problem should be solved by resort 
to fixed principles rather than the disputed teachings 
of uncertain precedents.  

It is provided in section 2, article 6, of the constitution 
of this state, that the supreme court "shall have original 
jurisdiction in cases relating to the revenue, civil cases in 
which the state shall be a party, mandamus, quo war
ranto, habeas corpus, and such appellate jurisdiction as 
may be provided by law." By section 13, chapter 19, 
Compiled Statutes, the appellate and final jurisdiction of 
the supreme court is defined to be "of all matters of law, 
fact, or equity, where the rules of law or principles of 
equity appear from the files, exhibits, or records of said 
court to have been erroneously determined." It is clear 
that the jurisdiction of the court with reference to infor
mations in the nature of a quo warranto depends, not 
upon the fact that such proceedings are in their nature 
criminal, but upon the express language of the constitu
tion. The extended review of the history of the remedy 
under consideration will not have been entirely useless if 
it has prepared us to accept the proposition that the legis
lature wisely pi'ovided, as it did in section 2, Code of Civil
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Procedure, that there shall be but que form of action 
which shall he called a civil action, and the special pro
visions relating to quo warranto which we shall now con

sider. By section 1, chapter 71, Compiled Statutes, it ik 

provided by whom an.information in the nature of a quo 
warranto may be filed, and in section 4 it is provided that 

the proceedings in quo warranto shall be regulated by 
title 23 of said Code. By section 709 of the Code, just re

ferred to, it is provided that "the defendant shall appear 
and answer such information in the usual way, and issue 

being joined it shall be tried in the ordinary manner." 

The provisions of sections 280 and 281, Code of Civil Pro

cedure, are as follows: 
"Sec. 280. Issues of law must be tried by the court un

less referred as provided in section two hundred and 

ninety-eight. Issues of fact arising in actions for the 

recovery of money, or of specific, real, or personal prop

erty, shall be tried by a jury, unless a jury trial is waived 

or a reference be ordered, as hereinafter provided.  
"See. 281. All other issues of fact shall be tried by the 

court, subject to its power to order any issue or issues to 

be tried by a jury or referred as provided in this Code." 
These sections constituted a part of our Code of Civil 

Procedure at the time of the adoption of the constitu
tion of this state, in which, as section 6 of article 1, 
known as the "bill of rights," there were the following 
provisions: "The right of trial by jury shall remain in
violate, but the legislature may authorize trial by a jury 
of a less number than twelve men in courts inferior to 
the district court." A consideration of these provisions 
leads unavoidably to the conclusion that in refusing a 
jury trial to the respondent no constitutional right of 
his was denied, as is illustrated by the opinion of the 
court in Sharmer v. McIntosh, 43 Neb. 509; Omaha Fire 
Ins. Co. v. Thompson, 50 Neb. 580, and Mayer v. Wilkinson, 
52 Neb. 764. For reasoning in the same line in quo war
ranto cases see State v. Doheriy, 16 Wash. 382.  

Intimately connected with the proposition just dis-
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cussed is the argument of respondent that the court has 
no power to refer the issues in this case for findings by 
a referee, and this argument is based upon the assump
tion that this court can refer only such cases as by virtue 
of statutory provisions may be referred by the district 
court. The constitution has, as we have already seen, 
conferred upon this court jurisdiction in cases of quo 
warranto. The legislature lias not provided any rules 
of procedure by which we are to be governed in actions 
of this nature. It has been customary for this court to 
refer matters involving the exercise of its original juris
diction from its organization. If, as requested, we had 
ordered the impaneling of a jury, we should have acted 
as independently of expiess legislative rules as we have 
do.ne in the appointment of a referee. Where the con
stitution in direct terms devolves upon this court a duty 
to be performed, the mere omission of the legislature to 
point out the method of performance will not prevent 
the performance of such duty in such manner as this 
court, with due deference to constitutional provisions, 
shall find itself bound to adopt. This fact is illustrated 
in the case entitled In rc Petition of Attorney Gcncral, 40 
Neb. 402. We are satisfied that, in refusing a jury and 
in referring the issues for findings of fact and of law, no 
constitutional or other right of the respondent was de
nied, and that this court acted strictly within the powers 
necessarily implied by the constitutional imposition 
upon it of original jurisdiction in quo warranto.  

In the opinion already filed the matters which were 
held to be properly for trial as questions of fact were 
thus indicated: "The answer discloses that prior to re
spondent's election he had paid to the county treasurer 
all the fines and penalties received by him, except the 
sum of $1,818.83. If this last named amount, or any 
portion thereof, was intentionally, willfully, or corruptly 
retained by respondent, he was ineligible to the office in 
question. Of the items which go to make up the said 
sum, the answer states, in effect, that $364 were never
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received by respondent or his deputy; that the item of 

$200 was paid during the serious illness of respondent 
to his deputy, and that the principal was unaware of 
such payment, or the money would have been covered 
into the treasury; and that the further sum of $500 was 
retained and held upon the agreement, request, and de
mand of the county attorney and the attorney for the 
city of Omaha and the board of education that the same 
be held pending a controversy over the ownership of the 
money, and that respondent was at all times ready and 
willing to pay the same to the county, and would have 
done so but for such contention and agreement. Those 
matters pleaded were sufficient to relieve him from being 
a defaulter as to such items. * * The only doubt 
the writer has entertained as to the sufficiency of this 
answer has been with reference to the excuse set up for 
not having paid over before election the remainder of 
said sum of $1,818.83, to-wit, $754.83. It is admitted 
that the items which go to make up said sum were paid 
to the respondent personally in sums not exceeding $100, 
and that he overlooked such payments. until after the 
expiration of his term, and, with reasonable diligence, 
the same could not have been discovered by him prior to 
the date of the payment thereof to the county. If there 
were no other averments contained in the answer we 
should hesitate before deciding that the pleading is suf
ficient. But as it is positively alleged, and by the de
murrer admitted to be true, that it was never the inten
tion of the respondent to, and he did not in fact, appro
priate, any portion of the funds collected to his own use, 
and that he did not willfully or knowingly withhold any 
portion thereof, but paid the same to the county treas
urer as rapidly and as soon as he was cognizant that he 
had received the money, we are constrained to the opin
ion that the demurrer to the answer should be overruled, 
with leave to the relator to reply, as he has signified a 
( esi r- so to do." (tate v. 2oores, 52 Neb. 1.) A reply, 
was accordingly filed which negatived the avermentai
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above noted as having been admitted by the demurrer 
to the answer to be true, and there was a trial of the is
sues thus made up, and findings of fact and law therein 
adverse to the respondent. It is to these findings that 
exceptions have been filed by the respondent, and for 
the confirmation of them that a motion has been pre
sented by the relator. There is no question made as to 
the correctness of the findings of the referee that Moores 
was elected clerk of the district court of Douglas county, 
and filled that office for two successive terms, the first 
of which began in January, 1888, and the last ended on 
January 9, 1896; that on April 20, 1897, he received a 
majority of the votes cast for mayor of the city of Omaha 
for the term which began May 10, 1897, and duly quali
fied as such mayor; and that the relator yielded up pos
session of said office only when required so to do by due 
order of the proper district court. The findings which 
follow those above summarized were as follows: 

"S. The respondent, Frank E. Moores, as clerk of the 
district court of said Douglas county, during his two 
terms of office, collected and received certain fines and 
penalties aggregating the sum of $6,119.91, which had 
been imposed by the district court of said Douglas county 
upon various offenders against the laws of the state of 
Nebraska.  

"9. The respondent had accounted for and paid over 
to the county treasurer of said county, prior to the 9th 
day of May, 1897, of fines and penalties so collected and 
received, the sum of $4,221.36 and no more; and that at 
the time of his election, on the 20th day of April, 1897, 
the respondent had not accounted for nor paid over to 
the said county treasurer the sum of $1,898.55 of the 
fines so as aforesaid received by him.  

"10. On the 9th day of May, 1897, the respondent paid 
to the county treasurer of said county a part of said fines, 
to-wit, the sum of $1,818.83, but failed and neglected to 
pay the balance of said sum, to-wit, $79.72, which amount 
is still unaccounted for and unpaid.
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"11. The respondent had no actual knowledge, until 
after expiration of his last term of office of clerk of the 
district court, that the statute required him to pay all 
fines to the county treasurer of said county within ten 
days from receipt thereof, but he did understand at all 
times that it was his duty to make a report at the end of 
each quarter, and pay over to said county treasurer all 
of the fines and penalties received by him during said 
quarter.  

"12. The first report and payment made to said county 
by respondent of moneys collected by him was dated 
November 24, 1888, and purported to cover a period from 
January 5, to September 30, 1888. Said report and pay
ment included $145 witness fees, $74 trial fees, and $525 
fines and penalties. Prior to making of said report the 
respondent had collected and received the following 
fines imposed by said district court of Douglas county, 
to-wit: $14 paid by Mike Meany, March 27, 1888, Docket 
7, page 115; $100 paid by Charles White, March 21, 1888, 
Docket 7, page 183; $100 paid by Buck Copeland, March 
21, 1888, Docket 7, page 185; $150 paid by - Cook, 
March 21, 1888, Docket 7, page 186. All of said fines 
were omitted from said report, and none of them were 
ever reported or paid to said county until May 9, 1897.  

"13. May 7, 1889, the second report and payment were 
made by respondent, which purported to cover a period 
from September 30, 1888, to April 1, 1889, and included 
and covered $285 trial fees and $250 fines. During this 
period the respondent had collected and received $29.72 
on a fine imposed by the district court of Douglas county 
on one August Uthof, which amount was paid to respond
ent October 23, 1888, but the same was omitted from said 
report and no part thereof has ever been reported or paid 
to said county by respondent.  

"14. July 20, 1889, the third report and payment were 
made by respondent, and purported to cover the quarter 
ending June 30, ,and included $170 fines and $181 
trial fees.
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"15. October 26, 1889, the respondent's fourth report 
was made, purporting to cover the quarter ending Sep
tember 30, 1889, and included trial fees to the amount 
of $161, but no fines.  

"16. February 7, 1890, the fifth renort was made by 
respondent, purporting to cover the quarter ending De
cember 31, 1889, which report included only $104 trial 
fees and no fines.  

"17. April 2, 1890, the sixth report was made by re
spondent, purporting to cover the quarter ending March 
31, 1890, and which included only trial fees to the amount 
of $93 and no fines.  

"18. October 10, 1890, the seventh report and payment 
were made by respondent, purporting to cover the period 
for which no reports had been previously made, up to 
and including September 30, 1890, which report included 
$242 trial fees and $105 fines. This sum of $105 was 
made up of four fines, one of $25, paid to respondent 
March 17, 1890; one of $5 paid to respondent January 22, 
1890; one for $25 paid to respondent April 1, 1890; and 
one for $50 paid April 3, 1890.  

"19. January 23, 1891, the eighth report and payment 
were made by respondent, purporting to cover the quar
ter ending December 31, 1890, and included $30 fines and 
$153 trial fees. On the 27th day of September, 1890, the 
respondent collected of John Paegler a fine of $50 im
posed by the district court of said county, which amount 
was omitted from said report and not reported or paid 
to said county until May 9, 1897.  

"20. April 29, 1891, the ninth report was made by re
spondent, purporting to cover the quarter ending March 
31, 1891,.which included trial fees to the amount of $88 
and no fines.  

"21. February 17, 1892,. the tenth report and payment 
by respondent were made, purporting to cover the period 
for which no previous reports had been made and up to 
January 1, 1892. It included $156.47 fines and $314 trial 
fees. From this report was omitted a fine of $3.53 paid 

6
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to respondent by Mrs. Fenn, June 4, 1891, which amount 
was not reported or paid by respondent to said county 
until May 9, 1897.  

"22. July 6, 1892, the eleventh report and payment 
were made by respondent, said report being dated July 
1, 1892, purporting to cover the period for which no 
reports had been previously made, up to and including 
June 30, 1892, and included $386 fines and $231 trial fees.  
From this report was omitted a fine of $25 imposed by 
the district court of Douglas county upon one Ernest 
Stuht, and which was paid to respondent May 21, 1892.  
This fine was never reported or paid to said county until 
May 9, 1897.  

"23. September 27, 1892, the twelfth report and pay
ment were made by respondent, purporting to cover the 
quarter ending September 30, 1892, and included $300 
fines and $125 trial fees. From this report was omitted 
two fines of $100 each, imposed upon David Rich and 
Edson Rich, respectively, by the district court of said 
county, and paid to respondent July 23, 1892. No part 
of these fines was ever reported or paid to said county 
until May 9, 1897.  

"24. January 1, 1893, the thirteenth report and pay
ment were made by respondent, purporting to cover the 
quarter ending December 31, 1893, and included $28 fines 
and $232 trial fees. From this report were omitted fines 
to the amount of $88.30, as follows: $30 paid by A. L.  
(reiglton, October 8, 1892, Docket 31, page 35; $3.30 
paid by Chester Mitchell, November 12, 1892, Docket 32, 
page 384; $10 paid by Henry Hagedorn, November 17, 
1892, Docket 33, page 154; $15 paid by Charles Shartow, 
November 23, 1892, Docket 33, page 165; $30 .paid by 
Fred Pluyler, November 14, 1892, Docket 34, page 9.  
None of said fines were reported or paid to the county 
until May 9, 1897. Two other fines-one for $25, Docket 
36, page 82, and one for $20, Docket 38, page 92-paid to 
respondent October 11, 1892, were also omitted from said 
report, but were afterward, to-wit, on the 6th day of

18s [VOL. 56



VOL. 56j SEPTEMBER TERM, 1898. 19 
State v. Moores.  

April, 1895, reported and paid to said county by respond
ent.  

"25. March 31, 1893, the fourteenth report was made 
by respondent, purporting to cover the quarter ending 
March 31, 1893. No fines were included in said report, 
but $88 in fines had been collected and received by re
spondent during the said quarter, as follows: $80 paid 
by Ed J. Dee, February 18, 1893, Docket 34, page 320; $3 
paid by Simon Levy, March 18, 1893, Docket 36, page 78; 
$5 paid by Henry A. Homan, March 31, 1893, Docket 36, 
page 274. None of these were reported or paid to the 
county until May 9, 1897.  

"26. June 30, 1893, the fifteenth report was made by 
respondent, purporting to cover the quarter ending June 
30, 1893. No fines were included in this report, but 
eleven fines, amounting to $350, had been collected by 
the respondent during this quarter, as follows: $15 paid 
by Mrs. Foster, May 25, 1893, Docket 33, page 149; $25 
paid by John Shelby, May 29, 1893, Docket 34, page 5; 
$5 paid by Ed Tuttle, May 26, 1893, Docket 34, page 135; 
$10 paid by George Hicks, April 6-11, 1893, Docket 36, 
page 25; $75 paid by William Weabeseak, June 29, 1893 
Docket 36, page 83; $5 paid by Frank Hauser, May 26, 
1893, Docket 36, page 283; $100 paid by Bertie Mann, 
31ay 25, 1893, Docket 37, page 253; $10 paid by John 
Matiews, May 8, 1893, Docket 37, page 8; $50 paid by 
John Chaplovski, June 20, 1893, Docket 37, page 379; $5 
paid by Will Gresham, June 27, 1893, Docket 38, page 91; 
$50 paid by Henry C. Iitt, June 17, 1893, Docket 38, page 
154. None of said fines were reported or paid to Douglas 
county until May 9, 1897. 

"27. October 1, 1893, the sixteenth report was made 
by respondent, purporting to cover the quarter ending 
September 30, 1893, and included trial fees to the amount 
of $124. No fines were included in this report, but five 
fines, amounting to $130, had been collected by respond
ent during said quarter, as follows: $25 paid to respond
ent on September 28, 1893, and reported and paid by him
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to said county April 6, 1895; $1 paid by George Russell, 

July 21, 1893, Docket 34, page 26; $25 paid by S. Coyle, 

July 11, 1893, Docket 36,'page 75; $75 paid by Robert 

Parks, July 3, 1893, Docket 37, page 278; $4 paid by 

Henry Martin, July 22, 1893, Docket 38, page 205. The 

last four of the above described fines were not reported 

nor paid to said county until May 9, 1897.  
"28. January 1, 1894, the respondent made his seven

teenth report, purporting to cover the quarter ending 

December 31, 1893, and included trial fees to the amount 

of $248, but failed to include five fines, amounting to 

$375, which were collected and received by respond

ent, as follows: $10, October 25, 1893, Docket 39, page 

378; $5, October 19, 1893, Docket 40, page 171; $100 paid 

November 11, 1893, Docket 40, page 326; $250 paid No

vember 15, 1893, Docket 40, page 359. These four fines 

were reported and paid to said county by respondent 

April 6, 1895; $10 paid by Dan Sherroy, October 11, 1893, 

Docket 36, pa.ge 81. This last mentioned fine was not 

reported or paid to said county until May 9, 1897.  

"29. April 1, 1894, the eighteenth report was made by 

respondent, purporting to cover the quarter ending 

March 31, 1894, and included trial fees to the amount of 

$230.20. No fines were included in this report, but three 

fines, amounting to $110, were collected by respondent 

during said quarter, as follows: $50 paid March 12, 1894, 

Docket 40, page 73; $20 paid March 12, 1894, Docket 41, 

page 302; $40 paid February 26, 1894, Docket 42, page 

303. None of said fines were reported and paid to said 

county until April 6, 1895.  
"30. July 1, 1894, the nineteenth report was made by 

respondent, purporting to cover the quarter ending June 

30, 1894, and included only trial fees, $309.50. No fines 

were included in this report. The respondent had, how

ever, collected and received during said quarter three 

fines, amounting to the sum of $435, as follows: $400 

paid May 9, 1894, Docket 43, page 385; $25 paid June 22, 

1894, Docket 44, page 72. Neither of said fines were re-
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ported or paid to said county until April 6, 1895; $10 paid 
by Frank Dolezal, May 29, 1894, Docket 43, page 394.  
Said last mentioned fine was not reported or paid to said 
county until May 9, 1897.  

"31. November 1, 1894, the twentieth report was made* 
by respondent, purporting to cover the quarter ending 
September 30, 1894, and included trial fees to the amount 
of $241, but no fines. Four fines, amounting to .5975, 
nere collected and received by the respondent during 
said quarter, as follows: $400 paid July 14, 1894, Docket 
43, page 254; $25 paid October 2, 1894, Docket 46, page 
312; $50 paid October 11, 1894, Docket 46, page 329
said three fines were not reported and paid to said county 
until April 6, 1895; $500 paid by Michael Wallenz, Oc
tober 27, 1894, Docket 46, page 232. Said Wallenz fine 
was not reported or paid to said county until May 9, 1897.  

"32. No fines were reported or paid by respondent to 
said county between January 1, 1893, and April 6, 1895.  
On said last mentioned date the respondent reported and 
paid to said c9unty seventeen fines, amounting to $1,500, 
fifteen of which had been received by him during that 
period, and two on October 11, 1892; but there were 
twenty-one fines, aggregating the sum of $1,063, collected 
and received by respondent during said period on the 
dates specifically set forth in the foregoing findings, 
which were omitted from said report and not reported 
or paid to said county until May 9, 1897.  

"33. April 20, 1895, respondent reported and paid to 
said county four fines, amounting to $470, but failed to 
report or pay two fines, amounting to $50, which had been 
collected by him on April 15, 1895, as follows: $25 paid 
by Henry Jippi, April 15, 1895, Docket 49, page 360; 
$25 paid by Nels Borg, April 15, 1895, Docket 49, page 
360. Neither of said fines has ever been reported by re
spondent or paid to said county.  

"34. September 23, 1895, respondent reported and paid 
to said county one fine of $300, but omitted from said 
report two fines, amounting to $25, which had been col-
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lected by him, as follows: $15 paid by Ed Tuttle, June 
25, 1895, Docket 39, page 377; $10 paid by Richard Bur
dish, July 20, 1895, Docket 46, page 306. Neither of said 
fines was repoited or paid to said county until May 9, 
1897.  

"35. All fines collected and received by defendant, as 
hereinbefore found, were receipted for upon the appear
ance dockets, and the amount so received was usually 
entered upon a 'scratcher' or blotter, kept by the respond
ent, to show cash received and disbursed, and no other 
memorandum or account of said fines was kept.  

"36. None of the foregoing reports, made by respond
ent, were personally prepared by him. All of said re
ports were prepared by a clerk or deputy and handed to 
respondent, who signed them all. No comparison of any 
of said reports with the dockets or said 'scratcher' or 
blotter was made by respondent personally to ascertain 
whether they were correct.  

"37. The 'scratchers' or blotters in which said fines 
and cash account were kept were destroyed prior to the 
time of the hearing of this case.  

"38. No report or payment of fines was made to said 
county by respondent after September 23, 1895, until 
May 9, 1897. On May 7, 1897, respondent's attorney pro
cured of the county attorney of Douglas county an item
ized statement of fines, which, it was claimed, the re
spondent had collected and failed to report or pay to said 
county, and on May 9, 1897, respondent paid to the county 
treasurer of said county $1,818.83, being the full amount 
of said fines shown by said statement and being all of 
the fines which the evidence shows were collected by re
spondent, and not, theretofore, paid to said county, ex
cept the sum of $79.72 which was received by respondent 
on fines of August Uthof, Henry Jippi, and Nels Borg, as 
hereinbefore found, which fines and amount were not 
included in said statement nor paid by the respondent.  

"39. The respondent personally collected, received, 
and receipted for a large number of the fines paid into
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his office between January 1, 1893, and April 6, 1895, and 
knowingly, wilfully, and intentionally failed to include 
in any of the reports made by him during said period 
any of said fines, and knowingly, wilfully, and intention
ally failed to report or pay to said county any of said 
fines, which amounted in the aggregate to $2,518, until 
April 6, 1895.  

"40. The respondent did not keep public funds sepa
rate and apart from his private funds, but mixed them 
together indiscriminately. He received from his prede
cessor between $20,000 and $30,000 in trust funds which 
had come into the hands of said predecessor as clerk of 
the district court of said county. This amount respond
ent deposited to his own credit in the Merchants Na
tional Bank of Omaha, and thereafter carried but said 
single bank account, in which he deposited the funds, 
both public and private, received by him, including fines 
and penalties, and upon which account he drew checks 
for disbursements, whether made for a public or a pri
vate purpose. The only exception to this method of 
keeping the funds was the placing by respondent, in a 
comparatively few instances, certain funds in various 
banks and taking certificates of deposit therefor. In 
nearly every one of said cases the deposit was made and 
the certificate taken by order of the court, or for funds 
received by respondent in a particular case, and in all 
instances said certificates were either held for, or paid 
out in, the particular cases in which they were received, 
or their proceeds were deposited in said general account 
in the Merchants National Bank.  

"41. Between January 1, 1896, and April 20, 1897, the 
respondent knowingly, wilfully, and intentionally with
drew, for purposes other than the payment of any of said 
fines, all of the funds in his said general account in said 
Merchants National Bank. The condition of said ac
count on the morning of each of various days during said 
period was as follows: January 1, 1896, balance in ac
count, $351.25; January 4, 1896, overdrawn, $848.50; on
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January 7, 1896, respondent borrowed $10,000 and de
posited the same in said account to replace funds which 
he had used to pay his help; January 9, 1896, balance in 
account, $2,844.48; February 1, 1896, balance in account, 
$358.89; March 1, 1896, balance in account, $15.17; April 
1, 1896, balance in account, $80.17; May 1, 1896, balance 
in account, $263.88; June 1, 1896, balance in account, 
$146.99; July 1, 1896, balance in account, $233.53; Au
gust 1, 1896, balance in account $35.20; September 1, 
1896, balance in account, $16.21; October 1, 1896, bal
ance in account, $61.36; November 1, 1896, overdrawn, 
$12.82; December 1, 1896, balance in account, $12.82; 
January 1, 1897, overdrawn, $14.20; February 1, 1897, 
balance in account, $179.13; March 1, 1897, balance in 
account, $17.83; April 1, 1897, balance in account, 
$125.62; April 20, 1897, balance in account, $596.91; May 
9, 1897, overdrawn, $369.96.  

"42. The balance of $596.91 in respondent's said bank 
account on April 20, 1897, was no part of the fines so 
as aforesaid collected and retained by respondent, but 
the same was understood and considered by respondent 
to be his private funds, and the same was all drawn out 
and used by respondent for purposes other than to pay 
any of said fines prior to May 9, 1897.  

"43. On and prior to April 20, 1897, the respondent 
had appropriated and converted to his own use all of the 
said $1,898.55 in fines which he had collected and re
ceived as clerk of the district court of said county and 
had failed to account for and pay over to said county as 
hereinbefore found, and on May 9, 1897, the respondent 
had none of said fines, but on said day borrowed of one 
John A. Creighton the whole of the amount paid to the 
county treasurer thereon, to-wit, the sum of $1,818.83, 
and respondent gave to said John A. Creighton his prom
issory note therefor.  

"44. On the 21st day of March, 1888, fines assessed 
against Charles White, Buck Copeland, and - Cook 
by the district court of Douglas county for gambling,
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amounting in the aggregate to $350, were paid into the 
office of the clerk of the district court of said county, and 
receipts thereof were duly written on the appearance 
docket of said office, wherein said cases were recorded, 
by V. M. Mackey, who was then the respondent's duly 
authorized deputy, which receipts were unsigned. T he 
fact that said unsigned receipts were in said dockets was 
called to the attention of respondent by the expert, 
Points, in the summer or fall of 1895. Respondent made 
no effort to ascertain whether said fines had been paid to 
him or into his office until after he paid the same to the 
county treasurer on the 9th day of May, 1897.  

"45. On the 27th day of March, 1888, the respondent, 
by his duly authorized deputy, V. M. Mackey, collected 
and received of one Mike Meaneythe sum of $14 on a fine 
imposed upon him by the district court of said county for 
resisting an officer, and a receipt for said fine was duly 
entered and signed by said Mackey on the records of said 
office. The attention of the respondent was called to 
this receipt by the expert, Points, in the summer or fall 
of 1895. Respondent made no effort to ascertain 
whether said money had been paid until the 9th day of 
May, 1897, at which time he paid the same to the county 
treasurer of said county.  

"46. On the 23d day of July, 1892, the respondent, by 
his duly authorized deputy, A. Stere, Jr., collected and 
received of David Rich and Edson Rich $230, being fines 
of $100 each and $30 costs, imposed upon said parties 
by the district court of said county for contempt, and a 
receipt therefor was on said day duly entered on the ap
pearance docket of the office of the district court where 
said contempt cases were entered and recorded. At the 
time said fines were collected the respondent was in Eu

rope, where he remained about two months. On his re
turn from Europe respondent learned that said $230 fines 

and costs had been paid into his office as aforesaid., and 
personally repaid the said Edson Rich the $30 costs so 
collected, and took the receipt of said Edson Rich there-
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for upon the appearance docket in said case, which re
ceipt is dated February 18, 1.893.  

"47. On the 27th day of October, 1894, the respondent 
personally collected and received of one Michael Wallens 
a fine of $500, which had been imposed upon him by the 
district court of said county for selling liquor without 
a license. In the latter part of the year 1894 or fore part 
of the year 1895 the city attorney of the city of Omaha 
notified respondent that said fine and all others of a like 
nature should be paid to the city treasurer, and not to 
the county treasurer. The county attorney of said Doug
las county denied this proposition and insisted that the 
same should be paid to the county treasurer of the said 
county. Respondent declined to pay said fine to either 
the county or city treasurers until said dispute was set
tled. On the 9th day of May, 1897, he was first informed 
by the city attorney that the city released all claims on 
said Wallenz fine and the respondent on said day paid 
the amount thereof to the county treasurer of said 

county.  
"48. The respondent did not retain or keep the money 

so received for said Wallenz fine, nor the amount thereof 
until the same was paid, but said respondent did, prior 
to the 20th day of April, 1897, knowingly, wilfully, and 
intentionally appropriate and convert all of the same to 
his own use, and on the 9th day of May, 1897, the re
spondent did not have said fine or any part thereof, but 
borrowed all of the money with which to pay the same 
to the county treasurer as aforesaid.  

"49. A competent accountant could have ascertained 
from the records of Douglas county all the fines collected 
and received by respondent and unaccounted for at the 
close of his second term as clerk of the district court of 
said county, as hereinbefore found, in two months, and, 
with reasonable diligence, the respondent could have dis
covered said fines, and that they were unpaid, long be
fore the 20th day of April, 1897.  

"50. The respondent collected and received, between
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'January 1, 1893, and October 1, 1894, thirty-five fines, 
exclusive of the Michael Wallenz fine, aggregating the.  
sum of $2,018, nearly all of which were received and re
ceipted for by the respondent personally. In failing to 
report or to pay over to said county any of said fines be
fore April 6, 1895; in omitting from his report and pay
ment of fines made April 6, 1895, twenty of the thirty-five 
fines so collected; in withdrawing and converting to his 
own use all of the funds in the bank account in which 
said fines were placed, without first ascertaining whether 
any of the same remained unpaid; and in failing to pay 
any of said twenty fines to said county until the 9th day 
of May, 1897, the respondent was guilty of such flagrant 
disregard of duty as to fairly justify the inference that 
his conduct in failing to account for and pay over said 
fines was wilful and7 corrupt.  

"51. I find that before and at the time the respondent, 
Frank E. Aloores, was elected to the office of mayor of the 
city of Omaha, on the 20th day of April, 1897, he was in 
default as collector and custodian of public money, and 
was ineligible to the said office of mayor of the city of 
Omaha.  

"FINDINGS OF LAW.  

"First. The office of mayor of a city of the metropoli
tan class is an office of profit and trust under the laws 
of this state.  

"Second. A clerk of the district cofrt, as to moneys 
received by him in payment of fines and penalties im
posed in said court, is a collector and custodian of public 
money within the meaning of section 2, article 14, of the 
constitution.  

"Third. The word 'eligible' relates to the capacity to 
be elected or chosen to an office as well as to hold office.  

"Fourth. The statute requires a clerk of the district 
court to account for and pay over to the county treasurer 
all fines collected and received by him within ten days 
from the receipt thereof. This provision is mandatory, 
and a failure to comply with it makes such clerk civilly 
liable on his official bond.



NEBRASKA REPORTS.

State v. Moores.  

"Fifth. The term 'default,' as used in said section 2, 
article 14, of the constitution, implies more than a mere 
civil liability. To constitute a default within the mean
ing of said section, there must exist on the part of a col
lector and custodian of public money a willful omission 
to account and pay over, with a corrupt intention, or 
such a flagrant disregard of duty as to fairly justify the 
inference that his conduct was wilful and corrupt.  

"Sixth. All moneys received by a clerk of the dis
trict court in payment of fines and penalties imposed in 
said court are, when in his hands, trust funds of which 
he is the mere custodian and not the owner. He has no 
right to loan, invest, or in any manner convert to his own 
use any part of said funds, and any such loaning, invest
ment, or conversion of same is by section 124 of the Crim
inal Code declared to be a felony. * 

"Seventh. A clerk of the district court who know
ingly and intentionally deposits public moneys received 
by him in payment of fines imposed in his court, together 
with other trust funds, and his own private funds, in a 
bank in one general account, to his own credit, and before 
lie has paid said fines to the county treasurer, as provided 
by law, knowingly, wilfully, land intentionally draws 
from said bank all of the funds so deposited, and uses 
the same for purposes other than the payment of said 
fines, thereby converts said public money to his own use, 
and is in default within the meaning of section 2, article 
14, of the constitution, and ineligible to any office of trust 
or profit under the constitution or laws of this state dur
ing said default.  

"Eighth. I find at the time of his election on April 20, 
1897, the respondent was in default as collector and cus
todian of public money, and ineligible to the office of 
mayor of the city of Omaha, and that the relief prayed 
for by complainant should be granted.  

"E. J. CLEMENTS, Referee." 

After the taking of the evidence before the referee, the 
respondent, with proper leave so to do, amended his an-
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swer so that the averhent in excuse of paying the items 
of $200 in the aggregate was the absence of the respond
ent in Europe, instead of his serious illness, as at first 
had been alleged. There was a motion that the referee 
be required to make certain findings, wherciby it was 
alleged it would have been made to appear that the re
spondent could not give personal attention to all the 
matters of business in his office; that he was compelled 
to intrust some of the duties of the office to subordinates; 
that he relied upon these duties being performed by such 
subordinates, especially as to the receipt and payment of 
moneys; that during his two terms there was received 
and disbursed through said office sums aggregating over 
$2,000,000; that until January, 1898, Douglas county 
owed respondent over $20,000; that respondent did not 
know, prior to May 9, 1897, that there. was in his hands 
any funds or penalties which had been paid to respond
ent except the Wallenz fine of $500; that when he was so 
informed respondent paid the amount of said fines to the 
county treasurer of Douglas county; that during the time 
that respondent was clerk of the district court aforesaid 
he had property and credits many times in excess of the 
fines and penalties alleged to have been unaccounted for 
by him; that, even though his bank account was over
drawn at times, his check for the amount of the public 
moneys remaining in his hands at the date of his election 
to the office of mayor of the city of Omaha would have, 
at any time, been honored and paid by the bank where 
he kept his account, and that frequently, after the coun
ty's experts began checking over the records in the office 
of the clerk of the district court, respondent and his 
deputies requested of said experts and county auditor 
and the county clerk an inspection of the checkings 
made, for the purpose of ascertaining whether such 
checkings showed that respondent had any public 
moneys in his possession, and, that respondent's demand 
of such checkings was denied. In the argument on the 
exceptions to the referee's report there are observafon%

Vot. 56]1
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that several of the findings were mere matters of evi

dence, and not the statement of ultimate facts deducible 

therefrom. We do not wish to be understood as sanc

tioning this criticism, but we cannot forbear the obser

vation that the findings requested by the respondent's 

motion would have elicited matters purely of an eviden

tiary character. The report by the referee was very full, 

because, as was thereby disclosed, the referee was desir

ous to submit all the facts for the information of this 

court. It would have subserved no useful purpose to 

have recited the multifarious duties of the clerk of the 

district court, and his necessary dependence upon the 

efficiency and fidelity of his subordinates. The report 

of the referee disclosed facts for the existence of which 

the fault of deputies, or oversight on the part of their 

principal, was no excuse. The fines and penalties which 

he neglected to account for and pay over belonged to the 

school fund of the state, under the provisions of section 

5, article 8, of our constitution, and the county was 

merely the custodian thereof. It would have been, 
therefore, no excuse for him to show, and for the referee 

to find, that the county was Mr. Moores' debtor with re

spect to other independent matters.  

In section 534 of the Criminal Code it is provided as 

follows: "Every magistrate or clerk of court upon receiv

ing any money on account of forfeited recognizanceq, 
fines, or costs accruing or due to the county or state, shall 

pay the same to the treasurer of the proper county (ex

cept as may be otherwise expressly provided) within ten 

days from the time of receiving the same." It would be a 

harsh rule which would hold a clerk liable for the mere 

failure to pay over fines, irrespective of oversight or other 

unavoidable excuse. The report of the referee, however, 
shows, and the evidence fully sustains it, that some of 

the fines therein mentioned were carried from month to 

month; that the Wallenz fine was not held by agreement 

of parties, but because of protest against paying by at

torneys of parties who had no right to control payment.
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Near the close of Mr. Moores' term it was shown by the 
evidence, and found by the referee, that the bank account 
of Mr. Moores was overdrawn; that in his account there 
had been deposited to his own individual credit the fines 
which he failed for a long time to pay over after the same 
should have been paid, and that, by his overdrafts the 
amounts of these fines had been appropriated to his own 
use. Indeed, in his testimony Mr. Moores said that if 
he had known that there was to his credit in the bank 
a certain small amount he would undoubtedly have 
drawn it out. There was sufficient evidence to justify 
the conclusion of the referee that this appropriation of 
public money was willful and corrupt, and this was a 
question of fact, with all its concomitants. It could uot 
operate to Mr. Moores' advantage, if it had been found 
that he was a man of large means and credit. The only 
logical tendency this could have had would have been to 
show that Mr. Moores could have made good his default, 
and this consideration has doubtless lured many, if not 
most, defaulting officers to take risks which -have ulti
mately proved their destruction. In a majority of cases 
of defalcation, it is quite likely that the first misappro
priation was made in the full confidence that it would 
be made good and no one would be harmed. There is 
no middle ground either of safety or honesty. Trust 
funds must be held sacred, and the officer who appropri
ates them to his own use must be held to be guilty of a 
breach of trust, no matter how able and willing he may 
afterwards prove to be to replace the misappropriation 
of that which was not his own. The exceptions and ob
jections of the respondent have been sufficiently met by 
these general observations, and it remains but to say 
that we approve the findings of the referee, and that 
judgment will accordingly be entered in accordance with 
his recommendations.  

JUDGMENT OF OUSTER.
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SULLIVAN, J., concurring.  

While concurring in the judgment, I feel constrained 
to express my dissent from the proposition announced 
in the former opinion that the first clause of section 2 
of article 14 of the constitution is directed only against 
those who are in default either as collectors and custo

dians of public money or as collectors and custodians of 
public property. I think the provision should be con
strued as though it read: "Any person who is in default 
as a collector or custodian of public money or property," 
etc. A construction based on a literal reading of the 
clause is not merely unreasonable, but leads to an ab

surdity. There never has been, and there is not the 

slightest reason to suppose there ever will be, in this 

state such an office as that of collector and custodian of 

public property. That the framers of the constitution 
or the electors of the state had such an office in mind as 

a possible legislative creation is beyond belief. Be
sides, there seems to be an insuperable difficulty in the 
way of orfe who is a collector and custodian of money 
ever being in default in both capacities. His relation to 

the money as collector necessarily ends where his con
nection with it as custodian begins. He cannot become 
a custodian without having been faithful as a collector.  
Thus a too literal interpretation of the clause practically 
nullifies it. Being charged with the duty of issuing exe

cution for the collection of fines and judgments on for
feited recognizances, the clerk of the district court is un

doubtedly a collector of public money, but his possession 

of such money is only incidental to its collection and he 

is, therefore, not a custodian within the meaning of the 

constitution.  

NORVAL, J.  
I dissent from the propositions that a respondent in 

quo walrranto is not entitled. as a matter of riht. to have 

the issues of fact determined by a jury, and that such
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cause can properly be tried to a referee, without the con
sent of parties. The guaranty of the right of trial by jury 
is contained in both the first and last constitutions of this 
state in specific language. By section 6, article 1, of our 
present constitution, it is provided that "the right of 
trial by jury shall remain inviolate," and the identical 
language is to be found in the fifth section of the decla
ration of rights of the state constitution of 1866. This 
constitutional provision did not extend the right to a jury 
trial, but merely preserved or secured it in civil and crim
inal cases where it had before existed, or where the right 
was recognized by the common law. (Sharner v. M
tosh, 43 Neb. 509; Kuhl v. Pierce County, 44 Neb. 584; 
Omaha Fire Ins. Co. v. Thomnson, 50 Neb. 580; Yager r.  
Exchangc Nat. Bank of Hastings, 52 Neb. 321.) In Kuhl v.  
Pierce County, supra, RAGAN, C., speaking for the court, 
observed: "Section 6 of the bill of rights provides that 
the right of trial by jury shall remain inviolate. This is 
a constitutional guaranty that the right of trial by jury 
shall remain as it did prior to the adoption of the consti
tution of 1875. Without going into a history of this pro
vision, it is sufficient to say that at the time of the adop
tion of the present constitution the right of trial by jury 
was guarantied by the constitution of the state to its 
citizens substantially as the right existed at common 
law. * * * The spirit of the constitution and laws of 
this state seems to be this; that, if an issue of fact arise 
in an action equitable in its nature, such issue of fact is 
triable to the court; but if the issue of fact arise in a 
purely legal action then the issue of fact is triable to a 
jury." (Vide Hagany v. Cohnen, 29 0. St. 82; Davis v.  
Morris, 36 N. Y. 569; Byers v. Commonwealth, 42 Pa. St.  
89; Plimpton v. Town of Somerset, 33 Vt. 283; Ross v.  
Irving, 14 Ill. 171.) 

In Davis v. Morris, supra, the court of appeals of New 
York, in considering a provision in the constitution of 
that state relating to jury trials similar to our own, said: 
"At the time of the adoption of the constitution all cases 

7
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at common law were tried by jury. It follows that any 

party has the right to have any such action so tried at 

the present time, and that he cannot be deprived of this 

right if defendant, by the plaintiff including in his com

plaint a statement of fact arising out of the same trans

action showing a right of recovery in equity.  

The right founded upon the common law must be tried by 

jury, and it would seem to follow necessarily that the 

entire cause must be so tried, as no provision is made for 

two trials of the issues joined in the same action. It 

would follow that when a plaintiff moved the trial of a 

cause at special term, and the defendant demanded that 

it be tried by jury, that the judge must determine 

whether any of the grounds upon which a recovery was 

sought were such as at the adoption of the constitution 

were redressed solely by an action at law, and if so should 

direct the cause to be tried by jury at a circuit, or, at all 

events, should refuse to try the cause without a jury." 

The writer has sufficiently familiarized himself with 

the history of quo warranto and the adjudications of the 

courts of England to be able to assert, without fear of 

successful contradiction, that the invariable practice at 

common law in informations in the nature of quo war

ranto and in writs of quo warranto was to try disputed 

issues of fact to a jury. During the fourth year of King 

George I. a jury was awarded upon the trial of a quo 

warranto proceeding in Rex v. Benett, 1 Strange 101, and 

the same practice obtained in Rex v. Ellis, 2 Strange 995; 

Neville v. Payne, 1 Cro. Eliz. 304; King v. Jones, 8 Mod.  

201. In the reign of King Charles II., Rex v. Higgins, 
1 Vent. 366, an action of quo warranto, was tried to a 

jury. (Vide Rex v. Phillips, 1 Burr. 292; Rex v. Maldea, 

4 Burr. 2135; King v. Mayor of London, 1 Show. 274; King 

v. Carpenter, 2 Show. 47; King v. Pool, 2 Barn. 93; King v.  

Bingham, 2 East 308.) After diligent search I have been 

unable to find a single case in the English reports where 

a jury was denied to try an issue of fact in quo warranto, 

while a multitude of decisions are to be found in those
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reports in which a jury was called in quo warranto pro
ceedings. These considerations alone would justify the 
assertion that at common law a respondent in a proceed
ing like the present had the undoubted right to insist 
upon a jury trial. But we are not without an express 
adjudication upon the subject. In 1749 (King v. Bridge, 
1 W. Bl. 46) it was ruled that disputed questions of fact 
arising in an information in the nature of quo warranto 
must be submitted to a jury. (Vide King v. Duke of Rich
mond, 6 Term 560; King v. TVhitechutrch, 8 Mod. 211; King 
v. Harwood, 2 East 177.) 

The practice in this state, prior to the adoption of the 
present constitution, was, it seems, to call a jury in quo 
warranto. (Kane v. People, 4 Neb. 509.) And the same 
rule obtained elsewhere. (State v. Tudor, 5 Day [Conn.] 
329; People v. Rensselaer & S. R. Co., 15 Wend. [N. Y., 
113; Tuscaloosa Scictific & Art Ass'n v. State, 58 Ala. 54.) 

In People v. Doesburg, 16 Mich. 133, it was decided that 
when an issue of fact is to be tried in quo warranto, it 
is not in the power of the court to deprive either party 
of the right to a trial by a jury against his consent.  

In State v. Allen, 5 Kan. 213, which was a proceeding in 
the supreme court in quo warranto, a jury trial was 
awarded the defendant without deciding whether he was 
entitled thereto as a matter of strict right, the court sav
ing: "At common law, in a proceeding in quo warranto, 
the respondent was probably entitled to a jury for the 
trial of questions of fact. (People v. Doesburg, 16 Mich.  
133; Angell & Ames, Corporations 741 and notes; State 
V. Messmore, 14 Wis. 125; 3 Stephens, Nisi Prius 2429 et 
seq.; People v. Richardson, 4 Cow. [N. Y.] 97 and note a.) 
If the respondent at common law was in such cases en
titled to a jury trial, the defendant in a civil action, in 
the nature of a proceeding in quo warranto, is probably 
still entitled to a. jury trial. (Bill of Rights, Constitu
tion sec. 5; State v. Sheriff of Lyon County-decided at the 
January term of this court, 186S, but not yet reported; 
Work v. State, 2 0. St. 296; Greene v. Briggs, 1 Curtis [U.  
S. C. C.] 311.)"
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icynolds v. State, 61 Ind. 392, was an information by the 
prosecuting attorney to test the right of the respondent 
to hold a public office. The defendant demanded a jury 
trial. The request having been overruled by the circuit 
court, that decision was reversed by the supreme court, 
that tribunal holding that either party to such a pro
ceeding is entitled, as of right, to a trial by jury.  

State v. MessIore, 14 Wis. 125, was an original informa
tion in the supreme court in the nature of a quo warranto, 
in which the attorney general demanded a jury to deter
mine the issues of fact. His request was granted.  
Dixon, C. J., speaking for the court, said: "The action 
is an important one. Although civil in form, it is in 

every other respect just what it was at common law

a public prosecution. The usurpation of an office, though 
it involves private rights and interests, has always been 
regarded as a public offense. The remedy is still by ac
tion in the name of the state. It is instituted and con

ducted by the attorney general under his official oath 
and responsibility. * * * For these reasons, we think 
a jury should be called in this court." 

Yhile there is some conflict in the decisions in this 
country as to the right to have an issue of fact joined 
in quo warranto tried by a jury, the weight of the adjudi

cations, as the writer conceives, confirms such right.  

(See Paine, Elections sec. 903; Conentourccaltl v. Walter, 
83 Pa. St. 105; Commonwealth v. Allen, 10 Pa. St. 465; 

Commonwealth v. Delaware & 1Hndersoa Land Co., 43 Pa.  

St. 295; State v. Barnett, 2 Ala. 140; Btclan v. State, 
34 Fla. 48; Van Dora v. State, 34 Fla. 62; Bradford v.  
Territory, 1 Okl. 366; People v. Albany & S. R. Co., 57 N.  
Y. 161; People v. Vtan Slyck, 4 Cow. [N. Y.] 297; People v.  

Havird, 2 Ida. 498.) 
Sections 280 and 2S1 of the Code of Civil Procedure are 

invoked in the majority opinion to sustain the propoi 
tion that the respondent was not entitled to a jury trial.  

Said sections being upon the statute book when the 

present constitution was adopted were modified by the
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provision of the fundamental law, which guarantied to 
the people of this state the right of trial by jury as it 
existed at common law. The principle that legislative 
enactments may be repealed or modified by the subse
quent adoption of a constitution. containing a provision 
repugnant thereto was recognized and applied in Moore 
v. State, 53 Neb. 831.  

In Mayer v. Tilkinson, 52 Neb. 764, it was asserted that 
on a trial of an issue of fact on an application for manda
mus, a jury trial is not demandable as a matter of right.  
The writer had no part in that opinion. What is there 
said upon the subject was not essential to a decision of 
the case, since the court had already reached the conclu
sion that a reversal of the judgment should be entered 
because the trial was had at chambers in vacation.  

I am firmly convinced that the constitution was vio
lated in the present case in refusing the respondent a 
jury trial when he made demand therefor. Moreover, 
the denial of such right is in violation of rules 14-16 pro
mulgated by this court. (52 Neb. xiv.) The first of these 
provides that whenever an issue of fact is presented for 
trial in an original action, a commission, consisting of two 
electors of the state appointed by the court, will select 
such number of persons having the qualification of jur
ors in the district court as may be designated in the order 
of appointment, and that a venire will be issued by the 
clerk for the persons so chosen. Rule 15 makes provis
ion for the challenges of jurors, and rule 16 declares: 
"The jurors summoned or called as above provided, or 
such of them as are not set aside or challenged as will 
make up the number of twelve, shall constitute the jury 
for the trial of said issue of fact." This proceeding was 
instituted in this court, and, under the foregoing rules, 
the issue of fact tendered was triable to a jury.  

There was no power to appoint a referee to try this 
cause against the objection of either party, and the order 
of reference was in violation of the right of trial by jury 
guarantied by the constitution. The writ of quo warranto
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and information in the nature of quo warranto were btlh 

common-law remedies. (3 Bl. Com. 262; Bradford v. Ter

ritory, 1 Okl. 366; Commonwealth v. Cu llen, 53 Am. Dec.  

[Pa.] 450.) This court has held by an unbroken line of 

decisions that under the provisions of our Code of Civil 

Procedure a purely legal action cannot be referred With

out the consent of parties, for the reason it is the right 

of either party in such cause to demand a trial by jury 

of an issue of fact. (Hills v. Miller, 3 Neb. 94; Lanuister 

v. Scofield, 5 Neb. 148; Kinkaid v. Hiatt, 24 Neb. 562; 

Kuhl v. Pierce County, 44 Neb. 584.) Numerous decisions 

of other courts affirm the same doctrine. (McMartin v.  

Bin gham, 27 Ia. 234; Grin v. Norris, 19 Cal. 140; American 

Sao Co. v. First Nat. Bank, 58 N. J. L. 438; Tun ison r.  

Snover, 56 N. J. L. 41; Thayer v. MclNaughton, 117 N. Y.  

111; UnteriUyer v. Beinhaver, 105 N. Y. 521; Camp v. In

gersol, 86 N. Y. 433; McMaster v. Booth, 4 Iow. Pr. [N.  

Y.] 427; Andrus v. Home Ins. Co. of New York, 73 Wis.  

642.) 
It will not be claimed that quo warranto is an equit

able proceeding; and if it be true, as' the majority 

opinion argues, that it is not a criminal proceeding, then 

it must be a legal iemedy, and hence this court was pow

erless to send the cause to a referee for trial without the 

consent of both parties. The conclusion that I have 

reached makes the expression of an opinion upon the 

other questions considered by my associates wholly un

necessary.  

JOHN S. LEONHARDT ET AL. V. CITIZENS BANK OF 

ULYSSES.  

FILED SEPTEMBER 23, 1898. No. 8109.  

1. Guaranty: BANKS: TRANSFEP OF NOTE; RENEWAL: LIARILITY OF 

GUARANTOR. A co-partnership engaged' in banking transferred 

its assets to an incorporated bank in consideration Qf certain of
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its stock, guarantying the payment of th.e notes transferred.  
Two of the co-partners became president and cashier, respectively, 
of the incorporated bank. The latter, by these officers, renewed 
and extended the time of payment of a note transferred to it by 
the co-partnership. Suit was brought by the incorporated bank 
against the co-partners on their guaranty to recover the debt 

evidenced by the note which had been renewed. Held, Under 
the circumstances, the renewal of the note was not a defense of 
which the co-partners could avail themselves.  

2. New Trial: JOINT MOTION. A joint motion for a new trial by two 

or more parties, if not good as to all, should be overruled.  

3. Corporations: COUMPROMISE WITH GUARANTOR OF NOTE. Where co
partners engaged' in bankihg transfer their assets to an incor
porated bank, guarantying the paper transferred, and become 
stockholders of the incorporated bank, and some of them the 
managers thereof, a compromise and settlement of the liability 
of the co-partnership and the incorporated bank by its manag
ing officers is voidable at the election of the incorporated bank, 
unless in such settlement the full amount due on the guaranty 
s paid, or the settlement is authorized or ratified by the stock

holders or board of directors of the bank, the co-partners not 
voting as stockholders or directors.  

4. Payment: EviDENCE. The evidence examined, and held not to sus
tain the defense of payment interposed by the defendants below.  

5. Guaranty of Note: CoNsTRUCTION. A co-partnership engaged in 
banking transferred its assets to an incorporated bank under 
a written contract of guaranty in the following language: "All 
bills receivable taken by the new bank are to be fully guaran
tied by Leonhardt Bros. & Co., and such guaranty to remain on 
all bad and doubtful paper until same are collected." Held, A 
guaranty of payment, and not of collection.  

ERRon from the district court of Butler county. Tried 
below before BATES, J. Affirmed.  

R. 8. Norval, George V. Lowley, George P. Sheesey, and 
Sheesley c- Aldrich, for plaintiffs in error.  

Maltt Miller and A. J. Ecans, contra.  

RAGAN, C.  

In 1889, John S. Leonhardt, Frederick W. Leonhardt, 
and George Dobson were co-partners, and as 'such owned 
and conducted a bank at Ulysses, Nebraska. In June of
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said year these gentlemen and others organized a bank
ing corporation known as the Citizens Bank of Ulysses.  
The Leonhardts and Dobson subscribed for the majority 
of the capital stock of the incorporated bank, and paid 
for the stock received by them with the assets of the co
partnership bank. It seems that the other stock sub
scribers paid cash for their stock. By an agreement in 
writing between the co-partnership and the incorporated 
bank all the furniture, fixtures, and assets of the co
partnership were transferred to the incorporated bank, 
the co-partnership guarantying the notes, accounts, etc., 
owned and by it turned over to the incorporated bank.  
Among the paper so transferred was a note of one Jen
sen for $1,260 dated June 2, 1888, and June 1, 1890, with 
ten per cent interest from maturity. Frederick W. Leon
hardt, upon its organization, became the president of the 
incorporated bank and continued as such until June, 
1892. George Dobson, upon its organization, became the 
cashier of the incorporated bank and remained such until 
April 30, 1891, at which date he ceased to be a stock
holder and an officer of said bank. In November, 1894, 
the Citizens Bank of Ulysses brought this suit in the 
district court of Butler county against the Leonhardts 
and Dobson on their contract of guaranty made with it 
at the time of its organization, and at the time of its 
receiving from said co-partnership its bills, notes, and 
assets; and, for a breach of the contract, alleged that 
the debt of the said Jensen had never been paid, and, 
that there was due the bank from said co-partners, by 
reason of their guaranty, $1,260, with ten per cent in
terest from June 1, 1890. The bank had a verdict and 
judgment and the Leonhardts and Dobson have filed in 
this court a petition in error to review such judgment.  

1. At or soon after the date of the maturity of the 
Jensen note, the bank took from Jensen a renewal of said 
note, and when this renewal note matured, or afterward, 
took from Jensen still another renewal note, and at the 
time this suit was brought it held the note of Jensen,
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dated May 11, 1891, for $1,630.10. This note represented 
the original Jensen note, with interest. Plaintiffs in 
error contended below, and the contention is renewed 
here, that the several renewals of the Jensen note by the 
incorporated bank released them from their contract of 
guaranty. It is admitted that none of the plaintiffs in 
error guarantied the renewal notes thereon, that John 
S. Leonhardt had no knowledge of such renewals until 
this trial occurred, and that the contract of guaranty 
entered into between the plaintiffs in error and the in
corporated bank did not expressly provide that the plain
tiffs in error should be liable upon renewals made by the 
incorporated bank of paper transferred to it. But we 
think that the plaintiffs in error are in no position to 
claim that the renewals of the Jensen note released them 
from their contract of guaranty. . While it is true that 
the plaintiffs in error did not put a guaranty of payment 
on the renewal notes, this is not a suit upon the Jensen 
note, or any renewal thereof, but a suit upon the original 
contract of guaranty made by the plaintiffs in error with 
the incorporated bank; and whatever renewal was made 
of the Jensen note by the incorporated bank was made by 
Dobson and Leonhardt, as cashier and president, respect
ively, of such bank. In other words, in that transaction 
Dobson and Leonhardt were acting as the agents of the 
incorporated bank in renewing the paper; and, if the ef
fect of renewing the paper was to discharge the plaintiffs 
in error from their contract of guaranty, then Dobson and 
Leonhardt, by making the renewals, were in effect releas
ing themselves from their contract of guaranty with their 
principal. It i's not necessary to cite an authority to 
show that they could not thus discharge their contract 
with the incorporated bank. If this Jensen note had 
been .owned and held by a bank of which none of the 
plaintiffs in error had the management or control, and it 
had renewed the note without their knowledge or con
sent, it may be that they would have been thereby re
leased from their contract of guaranty. But that is not
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this case. And it may be that, if they had renewed the 

Jensen note by express authority of the board of direct

ors of the incorporated bank, they not participating as 

directors in said action, or if the board of directors-the 

plaintiffs in error not participating as directors-had 

afterwards ratified this renewal of the Jensen note, that 

ratification would have amounted to a novation of the 

debt which Jensen owed the incorporated bank, and the 

plaintiffs in error would have been released. But these 

are not the facts in this case. Stripped of all legal tech

nicalities the contention amounts to this: The plain

tiffs in error guarantied the payment of the Jensen debt 

to the incorporated bank, and the plaintiffs in error, or 

some of them, as managers of the incorporated bank, 

renewed the Jensen note, and therefore the plaintiffs in 

error have discharged themselves from liability on taeir 

guaranty. We cannot subscribe to this doctrine.  

2. Dobson insisted in the court below, and insists here, 

that, inasmuch as he was not a stockholder nor in any 

wise connected with the incorporated bank on May 11, 
1891, at which date the bank took the last renewal of the 

Jensen note, he is therefore released from his contract 

of guaranty; and for this reason alone, if no other, the 

judgment holding him liable is erroneous. A sufficient 

answer to this is that the last renewal of the Jensen note 

was made by the incorporated bank by F. W. Leonhardt 

while acting as its president. The taking of this re

newal was, under the circumstances, then, not a defense 

for F. W. Leonhardt. The motion for a new trial in this 

case was a joint one by the plaintiffs in error, and, since 

the district court could not have sustainedethis motion in 

favor of F. W. Leonhardt, it could not have sustained it 

on this ground in favor of Dobson. The motion for new 

trial was indivisible, and, if this defense was not good 

as to all the plaintiffs in error, it was not good as to 

either one of them. (Minnick v. Huff, 41 Neb. 516, and 

cases there cited.) 

3. August 3, 1891, Dobson paid to the incorporated
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bank $241.19, and at that time the incorporated bank, 
by F. W. Leon'hardt, its president, executed and delivered 
to Dobson a writing which recited that the incorporated 
bank had received of Leonhardt Bros. & Company-the 
plaintiffs in error-$23.57 in full of all claims, obliga
tions, guaranties, and demands of all kinds held by the 
incorporated bank against the plaintiffs in error. At 
this time, or soon afterward, it is claimed that F. W.  
Leonhardt paid to the incorporated bank $482.38, the 
balance of the money called for by this receipt. The 
plaintiffs in error claimed below, and renew the claim 
here, that on August 3, 1891, they paid to the incorpor
ated bank this sum of $723.57 in pursuance of an ac
counting and a settlement then had between the plain
tiffs in error and the incorporated bank of all liabilities 
of the former to such bank. We think there are two an
swers to this contention: (1.) Conceding that the settle
ient was made as claimed, it is not binding upon this 
incorporated bank. It was not made by the authority 
of the stockholders or the board of directors of the bank, 
and the settlement, if made, was never ratified by either 
the stockholders or the directors of the bank. These 
plaintiffs in error could not make a settlement with the 
incorporated bank, and discharge themselves from their 
guaranty to it, while the bank was represented by one 
of their nuniber, unless by such a settlement they paid 
the full amount due to the bank upon their guaranty, 
or unless such settlement was authorized by the stock
holders or board of directors, or afterward ratified by 
them. (2.) But we think the evidence is conclusive that 
this receipt was not given as evidence of a settlement 
had between the plaintiffs in error and the incorporated 
bank as to the liability of the former to the latter on 
their guaranty; that, as a matter of fact, the plaintiffs in 
error were indebted to the incorporated bank on over
drafts in the sum of $723.57, and whatever money was 
paid to the bank on August 3, 1891, was paid to discharge 
this overdraft; that this alleged settlement and payment
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of money had no reference whatever to the liability of 

the plaintiffs in error on their guaranty of paper trans

ferred to them by the bank.  
4. Another claim of plaintiffs in error is that in Oc

tober, 1892, plaintiffs in error and the bank had a settle

ment, and at that time the plaintiffs in error paid and 

discharged all their liability to the Citizens Bank, in

cluding the Jensen debt. It appears from the evidence 

that at that time the stockholders of the bank met and 

made an investigation of the bank's assets and their 

value, and they then determined to charge off, as it were, 
all bad, worthless, and doubtful paper, and to assess 

the stock an amount which, when paid into the bank, 
would make the stock worth par. It is claimed that one 

of the Leonhardts at this time transferred his stock to 

the bank at a certain figure; that the bank deducted 

from what it was to pay Leonhardt for the stock the 

assessment made thereon, and a sufficient sum to cover 

all the liabilities of the plaintiffs in error to the bank.  

including the Jensen debt, and paid him the difference.  

But the evidence in the bill of exceptions leaves no doubt 

in our minds of the untenableness of this contention.  

The stock was assessed, and one of the Leonhardts trans

ferred his stock to the bank; but the money retained by 

the bank as proceeds of that stock sale was, we think, 
retained to pay indebtedness which the plaintiffs in 

error, or some of them, owed the bank, and the Jensen 

debt was not included in these debts. The evidence 

shows, and we think conclusively, that at the time the 

stockholders were, investigating their assets the last re

newal of the Jensen note was produced; and at the re

quest of F. W. Leonhardt that note was classed with the 

good paper, Leonhardt then claiming to the other stock

holders that the guaranty of the plaintiffs in error made 

the Jensen debt good, and that they were liable therefor, 
and expected soon to discharge it. As the renewal of the 

Jensen note was classified as good paper, no part of the 

assessment made upon the bank stock was applicable to
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the discharge of that note; and the other evidence is 
quite as conclusive that the amount retained by the bank 
out of the proceeds of the sale of the Leonhardt stock 
over and above the assessment made thereon was re
tained for the purpose of being applied on other obli
gations of the plaintiffs in error, or some of them, to the 
bank, the Jensen debt not being one of such obligations.  

5. The guaranty executed by the plaintiffs in error 
to the incorporated bank at the time of its organization 
and at the time it took the assets of the co-partnership 
contained this language: "All bills receivable taken by 
the new bank are to be fully guarantied by Leonh'ardt 
Bros. & Company, and such guaranty to remain on all 
bad and doubtful paper until same are collected." It is 
now insisted that this is a guaranty of collection merely 
and not a guaranty of payment, and that therefore the 
plaintiffs in error are not liable upon their contract of 
guaranty until the incorporated bank had failed, after 
exhausting its legal remedies, to collect the Jensen note; 
and, that the only evidence of the non-collectibility of 
the Jensen note is the return of an execution unsatisfied, 
issued on a judgment rendered against Jensen dn his 
note; and that, as the bank had not prosecuted the Jen
sen note to judgment, and tried to collect it by execu
tion and failed, the judgment against the plaintiffs in 
error on their guaranty cannot stand. It has been held 
that the guarantor of the collectibility of a note cannot 
be sued until legal proceedings to enforce its collection 
have been taken against the maker of the note. (Bosman 
v. Akoeley, 39 Mich. 710.) But the contract entered into 
by the plaintiffs in error with the incorporated bank 
was not a guaranty of the collectibility of the paper 
transferred by them to the bank. It was a guaranty 
of payment. The case of MeMurray v. Noyes, 72 N. Y.  
523, cited by plaintiffs in error to sustain their conten
tion that their contract was one of collectibility, is not 
authority for the contention in support of which it is 
cited. In that case the contract was that in case of fore-
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closure and a sale of the mortgaged premises, the pro
ceeds should prove insufficient to satisfy the debt which 

the mortgage secured, the grantor would pay the defi

ciency, and the court very properly held that that was 

a guaranty of collection.  
The briefs criticise the action of the court in its in

structions to the jury and in the admission and rejection 

of evidence. After a careful examination of the record, 
we have reached the conclusion that the district court 

committed no error in the respects indicated prejudicial 

to the plaintiffs in error. Indeed we think the verdict 

and judgment rendered are the only ones that could 

stand under the evidence in the record. The judgment 
of the district court is right and is in all things 

AFFIRMED.  

NORVAL, J., not sitting.  

DAviD BENNISON ET AL., APPELLANTS, V. JOsREPH I. Mc
CONNELL ET AL., APPELLANTS, IMPLEADED WITH MAR

cus L. PARROTTE ET AL., APPELLEES.  

FILED SEPTEMBER 23, 1898. No. 8230.  

1. Insolvent Corporations: CONTmBUTION BETWEEN STOCKHOLDERS.  

Where a stock subscriber discharges a debt of an insolvent cor
poration for which all the stock subscribers thereof are liable, 

he may maintain an action for contribution against his co-stock 
subscribers.  

2. - : --- : ESTOPPEL. Held, That he was not estopped under 
the facts of this case from maintaining such suit because he par
ticipated in a distribution made of the assets of the corporation 

by the stockholders thereof, the debt discharged by him not 
being provided for in such distribution.  

APPEAL from the district court of Douglas county.  
Heard below before KEYsot, J. Reversed in part.
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Kennedy & Learned, G. TV. Cooper, L. D. Holmes, Clinton 
N. Powell, and J. B. Meikle, for appellants.  

Joel TV. West, contra.  

RAGAN, C.  

In 1888 there was organized under the laws of this 
state, and domiciled in the city of Omaha, a corporation 
known as the Guaranty Loan & Investment Company.  
This corporation was organized for the purpose of ne
gotiating real estate loans and guarantying the payment 
of the same. The authorized capital stock of the com
pany was subscribed; but it seems that each subscriber 
paid in cash for only a part of the stock subscribed 
for by him, giving his note to the corporation for the 
remainder of the subscription. The corporation made 
a loan of $6,500, which was secured by a mortgage upon 
real estate. It then sold this mortgage loan to one Ber
tha Zenner, guarantying the payment of the same. The 
loan was also guarantied by John L. Kennedy and David 
Bennison- and other stockholders of the corporation.  
Early in 1889 the stockholders of the corporation held a 
meeting, and, because it was not doing a profitable busi
ness, resolved to wind up its affairs. At this meeting 
the stockholders set aside out of the company's funds 
$500 to be used in defraying future expenses, "liabilities, 
and needs." They also levied an assessment of three 
per cent on the stock for the purpose of covering losses of 
the company, and by resolution returned to each stock 
subscriber seventy-seven per cent of the cash paid by 
him on the stock for which he had subscribed, called in 
the outstanding stock and-cancelled it, and surrendered 
to each stock subscriber his note. Some four years after 
this, Bertha Zenner foreclosed the mortgage which had 
been sold to her by this investment company, and caused 
the property mortgaged to be sold; but the proceeds of 
the sale were not sufficient to satisfy the mortgage debt,
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and Zenner took a deficiency judgment against the in

vestment company. John L. Kennedy and David Ben

nison, two of the stockholders in said investment com

pany, and who had guarantied the payment of the mort

gage sold by it to Zenner, then advanced the money to 

Zenner on the deficiency judgment, and took from her 

an assignment thereof to themselves. An execution was 

then issued on this deficiency judgment against the in

vestment company, and returned wholly unsatisfied; and 

thereupon Bennison and Kennedy brought this suit in 

equity in the district court of Douglas county, making 

the investment company and all the stock subscribers 

and creditors thereof parties. The object of Bennison 

and Kennedy's action was to recover from their co-stock 

subscribers their proportionate share of the mortgage 

debt which they had paid to Zenner. The district court 

dismissed Bennison and Kennedy's petition and they 

have appealed. There were several questions litigated in 

the district court by the various parties to this record, 
and several questions have been presented and argued 

here by such parties. All these questions we have ex

amined, and we are entirely satisfied with all the rulings 

made by the district court, except as to the judgment 

rendered against Kennedy, on the cross-petition of the 

International Loan & Trust Company, and the order dis

missing Bennison and Kennedy's petition. These we will 

now examine.  
It appears from the evidence-that Kennedy held one 

$500 share of stock. It further appears that he paid on 
behalf of the company, one-half of the deficiency judg

ment, or more than four times his entire subscription to 
the stock company. He cannot be held liable to the In
ternational Loan & Trust Company until he has collected 
from his co-stock subscribers an amount sufficient to 

make his payments on stock and expenditures made on 
behalf of the company less than his stock subscription.  

The district court placed its denial of the appellants' 
right to recover on the following grounds: "That the
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plaintiffs in this action are estopped from recovering 
from the defendant stockholders of the Guaranty Loan 
& Investment Company by reason of their participation 
in the distribution of the assets of the company, whereby 
they received back the notes which they had given in 
payment for their stock, and whereby a large amount 
of money then on hand was distributed to stockholders 
who had made cash payments upon their stock, a num
ber of said stockholders being now without the jurisdic
tion of this court and are not parties to this suit." But 
we cannot agree to this conclusion of the learned district 
judge. We are of opinfoi that the rule of estoppel should 
not be enforced against the appellants under the facts of 
this case. If at the time the stockholders met and re
solved that the incorporation should go out of business, 
distributed its assets, called in its stock, and returned 
the stock subscribers' notes, this deficiency judgment 
against the corporation had been in existence, then it 
may be that Bennison and Kennedy, being stockholders 
of the investment company, could not afterward have 
purchased this judgment and enforced it against their 
co-stock subscribers. But when the distribution of the 
assets of the investment company took place, this defi
ciency judgment was not in existence; and it was not at 
that time within the contemplation of any of the stock
holders that the corporation or themselves would be 
called upon to make good the company's guaranty. The 
appellants by participating in this distribution of the in
vestment company's assets neither said nor did anything 
nor omitted to say or do anything which caused any 
other stock subscriber to change his status. These stock
subscribers have not been injured by the distribution 
made of the investment company's assets; and, if it can 
be said that they have, we are unable to see how the ap
pellants are responsible for such injury. Again, it must 
be remembered that the distribution made of the assets 
of the -corporation by the stockholders did not impair 
Zenner's right, after the corporate property was ex

8
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hausted, to call upon the stock subscribers to the extent 
of their unpaid stock subscriptions for the satiafaction 
of her judgment. All the stock subscribers, after the ex
haustion of the corporate property became liable to the 
extent of their unpaid stock subscriptions to her for this 
deficiency judgment. The appellants were among these 
unpaid stock subscribers and therefore liable for this 
deficiency judgment; and, by paying the judgment and 
taking an assignment of it, they succeeded to the rights 
Zenner had; and, since she could enforce the judgment 
against the stock subscribers, .any one of them liable 
might pay the judgment, take an assignment of it and 
enforce contribution against his co-subscribers. (Van 
Pelt v. Gardner, 54 Neb. 70.) 

The judgment of the district court against Kennedy, 
in favor of the International Loan & Trust Company, is 
reversed; and the judgment of said court, dismissing the 
plaintiff's action, is reversed, and the cause remanded, 
not for retrial, but with instructions to the district court 
to enter a judgment in favor of the plaintiffs, as prayed 
for in their petition. All other orders and rulings made 
by the district court in the case are 

AFFIRMED.  

NEW ENGLAND LOAN & TRUST COMPANY, APPELLEE, V.  

EMILY J. ROBINSON, APPELLANT.  

FILED SEPTEMBER 23, 1898. No. 8235.  

1. Assignment of Coupon: MORTGAGEs. The detaching of an interest 
coupon from a bond, by the owner thereof, and transferring it 
to a third party, operate as an assignment pro tanto of the mort
gage which secures the entire debt.  

2. Mortgage: CouPoN: ACTION BY TRANSFEREE. The mortgage in suit 
examined, and held not to contain a contract between the mort
go gor and mortgagee prccluding the holder of only an interest 
coupon from maintaining a suit thereon, nor to contain a provis
ion that only the owner and holder of the principal bond secured
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by the mortgage should maintain a suit to foreclose the same 
for a breach of its conditions.  

3. - : RPIGHTS OF TRANSFEREE. The provisions of a mortgage are 
not personal to the mortgagee, but inure to the owner of any 
part of the debt thereby secured.  

4. Rights of Junior Lienor: DISCHARGE OF FIRST LIEN. The holder 
of a lien upon property may discharge any prior valid lien exist
ing against the same, for his own protection and, for the purpose 
or reimbursing himself, add the amount due on the lien dis
charged to his own lien.  

5. . It is not essential that this right shall be found 
in express contract between the property holder and the lien 
bolder.  

6. : . VOLUNTARY PAYMENT. The discharge by a lien 
holder of a prior valid tax or other valid lien is not a voluntiiry 
payment, but a payment in invitum.  

7. Note: PossEssroN: EVIDENCE OF OwNERsHip. The possession of a 
promissory note payable to bearer is prina facie evidence of the 
holder's ownership of such note.  

APPEAL. from the district court of Douglas county.  
Heard below before KEYSOR, J. Affirmcd.  

ioward B. Siilt, for appellant.  

C. H. Ballict, contra.  

RAGAN, C.  

Emily J. Robinson executed and delivered to the New 
England Loan & Trust Company her bond for $2,500, 
due five years after date, drawing interest at the rate of 
6 per cent per annum from date until maturity, and paya
ble semi-annually, such interest evidenced by ten coup-ons 
or interest notes of $75 each, attached to said principal 
bond. The first of said coupons matured six months after 
the date of said principal bond, and one other coupon 
each six months thereafter. These coupons were payable 
to bearer. To secure the payment of the bond and 
coupons, Robinson executed and delivered to the trust 
company a mortgage upon certain real estate in Douglas 
county, Nebraska. The trust company brought this suit
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in the district court of said county, alleging, among other 

things, that it had sold and transferred said bond and 

coupons, and the mortgage securing the same, to a third 

party and guarantied the payment of said bond and cou

pons; that Robinson made default in the payment of cou

pons nine and ten, and that the trust company, in accord

ance with its guaranty, had advanced and paid the 

amount due thereon to its assignee; and that it-the trust 

company-was then the owner and holder of said cou

pons. It claimed to have a lien upon the mortgaged real 

estate by virtue of the mortgage to secure the payment to 

it of said coupons, which lien, however, it claimed was 

subject to the lien of its assignee securing the payment of 

the principal bond. The trust company further alleged 

in its petition that, in order to protect its mortgage lien 

upon said real estate, it had advanced and paid certain 

state, county, and city taxes which had been legally 

levied and assessed, and were valid prior liens upon the 

property. The prayer of the petition was for an account

ing of the amount due from Robinson to it on coupons 

nine and ten, and for the taxes paid, and that said sum 

might be declared a lien upon the mortgaged property, 

subject only to the lien of its assignee securing the prin

cipal bond. The trust company had a decree as prayed 

and Robinson has appealed.  

1. It is first insisted that the trust company's petition 

filed in the district court does not state facts sufficient 

to constitute a cause of action. This argument is based 

upon counsel's contention that an owner only of an in

terest note or coupon of said loan cannot maintain an ac

tion to foreclose the mortgage securing the payment of 

such coupon; that a suit to foreclose the mortgage can 

be brought only by the owner of the principal bond. It 

is insisted that such is the express contract between the 

mortgagor and mortgagee, as found in the mortgage it

self. The mortgage provided that in case the mortgagor 

should fail to pay the taxes upon the mortgaged property 

when due, or make default in the payment of any interest
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coupon when due, then "the whole of the indebtedness 
secured hereby shall become due and collectible at once, 
at the option of the said second party [the trust com
pany], without further notice, and shall bear interest 
at the rate of ten per cent per annum from the date of the 
bond secured hereby; and the holder thereof may recover 
the whole of the amount of said bond, with interest 
thereon." By this agreement the holder of the principal 
bond was given the option of declaring it due before ma
turity, by its terms, in case the mortgagor made default 
in paying the taxes or in paying his interest. But it is 
not a contract between the mortgagor aid mortgagee 
which precluded the holder of an interest coupon from 
maintaining a suit either at law or in equity thereon; 
nor is it a contract providing that only the holder of the 
principal bond should be entitled to maintain a suit to 
foreclose the mortgage by reason of a breach of its con
ditions. The mortgage was given to secure the payment 
not only of the principal bond, but to secure the payment 
of the interest coupons as well; and the detaching of the 
coupon from the bond by the owner thereof and trans
ferring it to a third party operated as an assignment 
pro tanto of the mortgage which secured the entire debt.  
(Burnett v. Hoffman, 40 Neb. 569, and cases there cited; 
Griffith v. Salleng, 54 Neb. 362.) 

2. A second contention under the argument that the 
petition does not state facts sufficient to constitute a 
cause of action is that the holder of the coupons could not 
pay taxes which were a lien upon the mortgaged real 
estate and recover such taxes from the mortgagor or the 
mortgaged property. The mortgage provided that if the 
mortgagor should neglect to pay the taxes on the mort
gaged property, the mortgagee might do so, and recover 
the amount paid with ten per cent interest from the 
mortgagor, and that the mortgage should stand as se
curity for the taxes so paid. The argument is that the 
owner of the principal bond and mortgage might pay the 
taxes upon this mortgaged property and have a lieu upon
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the property to secure their repayment, but that the pay
ment of taxes by the holder of a coupon only was a volun
tary payment; but the agreement of the mortgagor that, 
in case he failed to pay the taxes upon the mortgaged 

property when due, the mortgagee might pay the same, 
and have a lien upon the mortgaged property for their re
payment, was an agreement, not only for the benefit of 
the original mortgagee, but one which inured to the law
ful owner and holder of any part of the debt secured by 
this mortgage. But if the mortgage had contained no pro
vision whatever upon this subject, we think that the law
ful owner and holder of this particular bond, or of any 
coupon thereof, might discharge any prior valid lien upon 
the property for the protection of his own lien, and, to 
secure the repayment of the money so advanced, add the 
amount of that lien to his own. (Leavitt v. Bcll, 55 Neb.  
57, and cases there cited.) The holder of a lien upon 
property, either real or personal, may discharge any 
prior valid lien existing against the property, for his own 
protection, and for the purpose of reimbursing himself 
add the amiount due on the lien discharged to his own 
lien upon the property; and it is not necessary that this 
right should be found in an express contract between the 
property owner and the holder of the lien. The dis
charge by a lien holder of a prior valid itax or other 
lien is not a voluntary payment, but a payment in invitum.  

3. The petition of the trust company alleged that after 
it received the bond, coupons, and mortgage from Robin
son, it transferred and sold them to a third party and 
guarantied the payment of the mortgage debt, and that 
it subsequently, by reason of Robinson's default, was 
compelled.to and did pay to its assignee the amount due 
on coupons nine and ten. These allegations were denied 
by the answer of Robinson, and it is now argued that the 
finding of the district court that these allegations of the 
trust comp-any's petition were true is not sustained by 
the evidence. The contention is correct. The evidence 
does not sustain that particular finding of the district
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court; but the petition of the trust company also alleged 
that it was the owner and holder of these coupons nine 
and ten; and,. while this allegation of the petition was 
denied by the answer, the evidence sustains the finding of 
the district court that the trust company, at the time 
this suit was brought, was the owner and holder of these 
coupons. We think, therefore, the finding of the district 
court that the trust company had sold and guarantied 
the payment of this mortgage debt, and then to protect 
its guaranty had paid to its assignee these two coupons, 
becomes immaterial.  

4. But it is insisted that the finding of the district 
court that the trust company, at the time of bringing 
this suit, was the owner of coupons nine and ten is not 
sustained by the evidence. We think it is. The execu
tion and delivery of these coupons to the trust company 
by Robinson were admitted by her in her answer. They 
were payable to bearer and they were in possession of 
the trust company, and produced on the trial. The pos
session of a promissory note payable to beirer is prima 
facie evidence of the holder's ownership of such note.  
(Sharmer v. McIntosh, 43 Neb. 509; City Nat. Bank of 
Hastings v. Thoias, 46 Neb. 861.) 

5. The foregoing are the only points argued in the 
briefs of counsel which we deem it necessary to notice.  
The decree of the district court is right and is 

AFFIRNMED.  

WILLIAM WALLACE ET AL. V. SARAH SHELDON ET AL.  

FILED SEPTEMBER 23, 1898. No. 8240.  

1. Costs: LIABILITY OF PARTIES. The courts have no inherent powlr 
to award costs to a litigant. The right to costs is a statutory 
one.  

2. -: - . The provisions of the Code on the subject of costs 

examined, and held to establish the following principles: (1)

VOL. 56]



56 NEBRASKA REPORTS. [VOL. 3(1
Wallace v. Sheldon.  

Generally, costs follow the judgment-are awarded the suc

cessful and taxed to the losing party; (2) printa facie, the unsuc

cessful litigant is liable for costs; and, to justify a judgment 

awarding him costs, either an express statute must intervene, 
or the circumstances be such that a judgment against him for 

costs would be inequitable.  

3. . The discretion conferred on the courts by section 

623 of the Code is not an arbitrary, but a legal, one, to be exer

cised within the limits of legal and equitable principles.  

4. CONTEST OF WILL: ATTOINEY'S FEEs. The courts 

are not invested with the discretion to award costs or attorney's 

fees to an unsuccessful contestant of a will simply and solely be

cause of the fact that he undertook the contest in good faith, 
and at the time there existed probable cause therefor.  

]ERROR from the district court of Douglas county.  
Tried below before AMBROSE, J. Reversed.  

SEE OpilOn for references to cases. .  

Lee Helsley and Charles Offutt, for plaintiffs in error.  

Wim. 0. Gilbert and O'Neill & Gilbert, contra.  

RAGAN, C.  

Mary E. Ramacciotti died in Douglas county, leaving 

a paper purporting to be her last will and testament, in 

and by which she appointed William Wallace and Louis 

Reed of the city of Omaha her executors. These gentle

men produced said will in the county court of said county, 
and demanded its probate. The heirs at law of the de
ceased appeared in the county court and contested the 
validity of the alleged will. The contest resulted in a 
judgment of the county court establishing the validity 

of the will. The contestants thereupon appealed to the 

district court where another trial was had, which re

sulted in a judgment affirming the judgment of the 

county court. That judgment remains in force. The dis

trict court upon motion of the contestants taxed all the 
costs expended by then in the contest, including the 
fees of their counsel, to the estate of the testatrix. To

[VOL. 56. NEBRASKA REPORTS.56



VOL. 56] SEPTEMBER TERM, 1898. 57 

Wallace v. Sheldon.  

review this judgment the executors have filed here a pe

tition in error.  
The power of a court to award costs to a litigant is 

not an inherent one. The English law courts found 

their right to exercise the power in legislative provisions, 
and it seems to have been thought necessary to specially 

and expressly authorize the English chancery courts to 

exercise the power by act of parliament. In this country 

the power of the courts, both federal and state, if not 

found in statute or contract of the parties, does not exist.  

The cases construing statutes on the subject of costs es

tablish this general rule: Costs follow the judgment

are awarded the successful party and taxed to the losing 

party. (5 Ency. Pl. & Pr. 106.) To this general rule there 

are some exceptions. A familiar one is the allowance to 

an executor of the necessary costs and expenses incurred 

by him in unsuccessfully defending a contest against the 

will of his testator. (An drews' Executors v. His Adminis

trators, 7 0. St. 143.) The courts justify this exception on 

the theory that the executor is a trustee, and, having ac

cepted the trust, is bound to defend.the trust estate. An

other exception to the general rule that only the success

ful party may recover costs arises in cases in which an 

executor, devisee, or legatee of a will applies to a court 

for a proper construction of the instrument; and still an

other exception arises where property or a fund is in 

court, or under the control of the court, and various 

parties claim interests in or liens upon this fund or prop

erty. In such cases the exception of allowing costs to the 

unsuccessful party is justified by the courts upon the 

theory that the proper construction of the will or the de

termination by the court of the rights to the fund or 

property is alike beneficial to all parties. (MicClary v.  

Still, 44 Neb. 175.) The Code of Oivil Procedure pro

vides: 
"Section 620. Where it is not otherwise provided by 

this and other statutes costs shall be allowed of course 

to the plaintiff, upon a judgment in his favor, in actions
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for the recovery of money only, or for the recovery of 

specific real or personal property." 
Section 1621 provides that a plaintiff shall not recover 

costs if a justice of the peace had jurisdiction of the ac

tion and the same was brought in any other court; nor, 
in certain actions, unless hie recovered more than five 

dollars.  
Section 622 of the Oode provides: "Costs shall be al

lowed of course to any defendant upon a judgment in 

his favor in the actions mentioned in the last two sec

tions." 
Section 623 provides: "In other actions the court may 

award and tax costs, and apportion the same between 

the parties on the same or adverse sides, as in its discre

tion it may think right and equitable." 
The action in which the order complained of was made 

was not one for the recovery of money only, nor for the 

recovery of specific real or personal property. Nor was 

the action one mentioned in said section 621 of the Code; 

but the action was one of the "other actions" named in 

section 623, and in which action the court was invested 

with the discretion to tax and apportion the costs. It 

will thus be seen that these provisions of the Code sus

tain the general rule that costs follow the judgment-are 

awarded to the successful and taxed to the losing party.  
We think also that these provisions of the statute justify 

this rule: Prima facie the unsuccessful litigant is liable 

for costs, and, to justify a judgment in his favor for costs, 
either an express statute must intervene, or the circum

stances be such that a judgment against him for costs 
would be inequitable. (Clark v. Reed, 11 Pick. [Mass. j 
446; Saunders v. Frost, 5 Pick. [Mass.] 259.) While the 

court is invested by said section 623 of the Code with 

discretion to award costs to an unsuccessful contestant 
of a will such discretion is not an arbitrary one, but a 
legal discretion, to be exercised within the limits of legal 
an d 

e q u itable priniples.  

The district court found that the defendants in error

NEBRASKA REPORTS. [VOL. 5658



SEPTEMBER TERM, 1898.

Wallace v. Sheldon.  

instituted and carried on the contest of this will in good.  
faith, and that there existed at the commencement of the 
contest probable cause therefor; and upon these grounds 
it based its order allowing these contestants to recover 
their costs and attorney's fees out of the estate of the 
tesjtatrix. In making this order we think the district 
court erred. The order was an abuse of the court's dis
cretion. Because the contest was instituted in good 
faith and there existed probable cause therefor do not 
of themselves establish that a judgment against the un
successful contestant for costs would be inequitable. In 
the absence of an express statute, the right of a con
testant of a will to recover costs, if successful, or his 
liability to pay costs, if unsuccessful, cannot be made to 
depend upon the motive which influenced him to under
take the contest. If the doctrine be carried to its logical 
conclusion, then the successful contestant of a will 
would be deprived of his right to recover costs if it ap
peared that at the time he undertook the contest he did 
not do so in good faith, and did not have reasonable 
grounds for beginning the contest. To adopt the doc
trine of motive would be to open the courts, and invite 
the disappointed, the discontented, and the litigious to 
scramble for the property of the dead man's estate, assur
in- them in advance that they had everything to gain 
and nothing to lose, since the costs and expenses, in
cluding attorneys' fees incurred by them, would in any 
case be charged to the estate. Such we are persuaded is 
a wrong construction of the Code. We are aware that 
in Mathis v. Pitman, 32 Neb. 191, and in Seebrock v. Fedawa, 
33 Neb. 413, the unsuccessful contestants of a will were 
allowed to recover their costs and attorneys' fees, upon 
the ground that they had instituted the contest in good 
faith, and that reasonable grounds existed for instituting 
the contest. But a re-examination of the question con
vinces us that that conclusion is wrong, and, in so far 
as those cases announce that doctrine, they are over
ruled.
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In Clapp v. Fullerton, 34 N. Y. 191, the court permitted 

the unsuccessful contestant of a will to recover his costs 

and seems to have based its conclusion upon the ground 

that the contest was instituted in good faith and with 

probable cause therefor. There is, however, no discussion 

of the question by the court and for aught the opinion 

discloses it may have been based upon the express pro

visions of a statute. But the doctrine announced in 

that case is no longer the doctrine of the New York 

courts. (In re Wilson, 8 N. E. Rep. [N. Y.] 731.) 
In Carter v. Carter, 12 S. W. Rep. [Ky.] 385, the heir 

at law unsuccessfully contested the will and the circuit 

court allowed the contestant to recover her costs and 

attorney's fees against the estate. The court of appeals 

of Kentucky reversed this judgment and we cannot bet

ter express our views of the question under considera

tion than to quote the language of Pryor, J., who de

livered the opinion of the court of appeals: "There was 

no more reason for allowing the heir at law her costs, 
if unsuccessful, in this litigation than there would have 

been in any ordinary action decided adverse to her claim.  

She may have had probable cause for doubting the 

mental capacity of her sister to execute such a paper, or 

to question the testamentary act upon other grounds; 

still, this will not authorize the court to require the suc

cessful party to pay the costs. The court and jury have 

said that no legal grounds existed for invalidating the 

paper, and this appellee, like any other unsuccessful lit

igant, must pay the costs of the litigation, such as are 

usually taxed in favor of the one party against the other 

in ordinary actions, each party paying their employed 

attorneys." 
We do not attempt to formulate a, rule for determin

ing what state of facts will justify a court in any case in 

awarding costs to an unsuccessful litigant; but what we 

do decide is that the courts are not invested with the dis

etion to awarld costs or attorneys' fees to an unsuccess
ful contestant of a will simply and solely because of the
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fact that he undertook the contest in good faith, and at 
the time he did so there existed probable cause for the 
contest. The judgment of the district court is reversed 
and the cause remanded.  

REVERSED AND REMANDED.  

NORVAL, J. I dissent.  

JOHN NICHOLAS BROWN, APPELLEE, v. DENNIS FITZPAT

RICK, APPELLANT, ET AL.  

FILED SEPTEMBER 23, 1898. No. 8262.  

1. Foreclosure of Mortgage: OBJECTIONS To APPRAISEMENT: CONFIRMIA

TION. A mortgagor, before the date of sale, filed objections, and 
affidavits in support thereof, to the appraisement on the ground 
that the same was too low. These objections were not ruled on 

before the sale. The court made an order that the mortgagor 
show cause by the 19th why the sale should not be confirmed.  
lie made no further showing. Held, (1) That the court was 
not obliged to pass on the motion to confirm on the 19th; (2) 
that it had a right to consider affidavits filed on or after that 
date by the mortgagee tending to support the appraisement 
made; (3) that the mortgagor was not entitled to notice of the 
filing of such affidavits; (4) that he was not entitled to notice 
of the time when the court would pass on the motion to. con
firm; (5) that the court could have confirmed the sale though the 
mortgagee had never filed an affidavit in support of the ap
praisement made, as the latter was not assailed by the mort
gagor for fraud.  

2. - : - . An appraisement duly made of real estate for the 
purposes of a judicial sale cannot be successfully attacked solely 
on the ground that the property has been appraised too low. To 
make the low valuation a successful ground of attack on the 
appraisement it must be challenged for fraud.  

APPEAL from the district court of Douglas county.  
Heard below before KEYSOR, J. Affirmed.  

I. J. Dunn, for appellant.

Morris & Marple, contra.
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RAGAN, C.  

This is an appeal from a judgment of the district court 

of Douglas county confirming a sale of real estate made 

in pursuance of a decree of mortgage foreclosure. The 

property was appraised at $7,700, but before the sale 

occurred the mortgagor filed objections to the appraise

ment on the ground that the value placed on the property 

was too low, and at the same time filed a number of affi

davits tending to support his motion. The record dis

closes no ruling of the district court on this motion, 

prior to the sale. The plaintiff served a notice on the 

mortgagor that he would, on October 12, 1895, move the 

court to confirm the sale. On that date the court made 

an order that the mortgagor show cause by the 19th of 

the month why the sale should not be confirmed. The 

mortgagor filed no additional showing against the con

firmation. It was not confirmed on October 19. On the 

25th, however, the plaintiff filed affidavits tending to 

support the appraisement made of the property by the 

sheriff; and on the 26th of said month, without any notice 

to the mortgagor, and in the absence of himself and 

counsel, the court confirmed the sale. The appellant 

conplains because the plaintiff was allowed, after Oc

tober 19, to file affidavits tending to sustain the appraise

ment, and that the court considered these affidavits, and 

made the order on the 26th in the absence of the appel

lant and without notice to him or his counsel. Our views 

are these: 
1. The district court was not obliged to pass on the mo

tion to confirm on October 19. It had a right to consider 

affidavits filed on that date, or after that date, by the 

plaintiff, which tended to support the appraisement; and 

the appellant was not entitled to be notified of the filing 

of such affidavits, or of the time when the court would 

pass on the motion. He had already filed his objections 
.4-1, -hecur shou ae c 

2. The court should have confirmed the sale, even
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though the plaintiff had never filed an affidavit in sup
port of the appraisement made, as that appraisement was 
not assailed by the appellant for fraud, and an appraise
ment duly made of real estate for the purpose of a judi
cial sale cannot be successfully attacked solely on the 
ground that the property had been appraised too low.  
To use the low valuation as a successful basis for attack
ing the appraisement, it must be alleged and proved that 
it was fraudulent. (Vought v. Foxworthy, 38 Neb. 790; 
Mills v. Hamer, 55 Neb. 445.) The judgment of the dis
trict court is 

AFFIRMED.  

EDGAR M. WESTERVELT, RECEIVER, V. ALEXANDER I.  
BAKER ET AL.  

FILED SEPTEMBER 23, 1898. No. 8252.  

1. Married Woman: LIABILITY AS SURETY ON NOTE: ESTOPPEL. A 
national bank loaned a customer a sum of money greater than 
ten per cent of its capital, contrary to the United States statutes.  
The customer's wife signed the notes given for this loan, as 
surety. Held, In a suit upon the notes, the wife was not estopped 
from interposing her coverture and that she signed the notes as 
surety, as a defense.  

2. . : CONSTRUcTION OF STATUTE. The court adheres to 
the construction placed by it upon the "Married Woman's Act" 
in Grand Island Banking Co. v. Wright, 53 Neb. 574.  

ERROR from the district court of Hall county. Tried 
below before KENDALL, J. Affirmed.  

0. A. Abbott and Abbott d& Caldwell, for plaintiff in error.  
References: Todd v. Lee, 15 Wis. 400; Kavanagh v.  

O'Neill, 53 Wis. 101; Jones v. Crosthwaite, 17 Ia. 393; 
Patton v. Kinsman, 1-7 Ia. 428; Elliott v. Lawhead, 43 0.  
St. 171; Johnson County v. Rugy, 18 Ia. 137; Deering v.  
Boyle, 8 Kan. 525; Wicks v. Mitchell, 9 Kan. 80; Marlow 
v. Barlew, 53 Cal. 456; Williams v. Urmston, 35 0. St. 296;
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Metropolitan Bank v. Taylor, 62 Mo. 338; Bell v. Kellar, 13 

B. Mon. [Ky.] 381; Cowles v. Morgan, 34 Ala. 535; Bar

nett r. Hlaope, 25 Gratt. [Va.] 481; Mayo v. Hutohinson, 

57 Me. 546; Cookson v. Toole, 59 Ill. 515; Elder v. Jones, 

85 Ill. 384; Yale v. Dederer, 22 N. Y. 450; Reed v. Buys, 

44 Mich. 80; De Vries v. Conklin, 22 Mich. 255; Willard v.  

Eastham, 15 Gray [Mass.] 328; Ankecy v. Hannon, 147 

U. S. 118; Watson v. Thurber, 11 Mich. 457; Edwards v.  

Schlocncan, 104 Ill. 278; Woolsey v. Brown, 74 N. Y. 82; 

Corn Exchange Ins. Co. v. Babcock, 42 N. Y. 613; Ooon v.  

Jailcy, 36 N. Y. 600; Williams v. Haytard, 117 Mass. 532; 

Major v. Holmes, 124 Mass. 108; Webb v. Hoselton, 4 Neb.  

308.  

W. H. Thompson and Robert Patrick, contra.  

RAGAN, C.  

Westervelt, as receiver of the Citizens National Bank 

of Grand Island brought this suit in the district court 

of Hall county against A. H. Baker and Mary J. Baker, 

his wife, upon two promissory notes executed and de

livered by them to said bank. Mrs. Baker interposed as 

a defense to the action of the receiver that at the date 

of the execution of said notes she was a married woman 

-the wife of A. H. Baker-and signed the notes sued.  

upon as surety for her husband; that she did not re

ceive, directly or indirectly, any portion of the considera

tion for which said notes were given; that they were 

not given with reference to her separate property, trade, 
or business, or upon the faith and credit thereof, nor 

with intent on her part to thereby charge her separate 

estate with their payment. Mrs. Baker had a verdict 

and judgment for the review of which the receiver ha3 

filed here a petition in error.  

1. The first argument is that the finding of the jury 

sustaining Mrs. Baker's defense, aside from the fact of 

her being a feme covert, is not sustained by sufficient 

evidence. We think it is.

[VOL. 56
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2. One of the notes was signed: "M. J. Baker. A. H.  
Baker." The other was signed: "A. H. Baker. M. J.  
Baker." The aggregate of the two notes exceeded $6,000.  
The capital stock of the bank was $60,000. It was 
pleaded by the receiver below, and lie insists here, that 
Mrs. Baker is estopped from interposing her defense to 
these notes because by virtue of the United States stat
utes it is unlawful for a national bank to lend to one 
person more than ten per cent of its capital stock; that 
persons examining the notes made by Mrs. Baker and 
her husband would presume one of them to be for his 
debt, and one for hers, because of the position which 
their names occupied on said notes, and that the posi
tion of said names was calculated to deceive national 
bank examiners; that Mr. Baker was thereby enabled 
to procure a larger loan from said bank than the law 
permitted it to make. We admit that we are unable to 
comprehend the force of this argument. What fact 
should Mrs. Baker be estopped from asserting? Cer
tainly not that she was a feme covert at the time she 
executed the notes. She did not by her conduct lead the 
officials of the bank, at the time they made the loan to 
her husband, to believe that she was a fene sole. Had 
she done so and the bank's officers had relied upon her 
representation that she was a single woman, and acted 
thereon, doubtless she would be estopped now from as
serting the contrary as a defense to this action. She 
ought not to be estopped from asserting that she signed 
those notes as surety for her husband, since the jury 
have found-and the evidence sustains the finding-that 
such was the fact, and there is no finding here-nor 
would the evidence sustain one, had it been made-thast 
the bank loaned the money it did, or any part of it, to 
her. If the making of a loan of more than $6,000 was 
forbidden by the law under which the bank was or
ganized, we do not see that the receiver is in any posi
tion to estop Mrs. Baker from asserting her defense to 
the notes because of that fact. If the transaction was 

9
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unlawful, the bank's officers participated in it, and the 
receiver can no more successfully claim that Mrs. Baker 

is estopped from asserting her defense to the notes by 
reason of this unlawful transaction than Mrs. Baker 
could interpose that unlawful transaction as a defense.  
This record does not disclose that the bank was induced 
to make these loans relying upon any representation 
made by Mrs. Baker contrary to the facts which she al

leges as a defense here.  
3. The third contention of the receiver consists of a 

very able and exhaustive argument assailing the cor
rectness of the construction placed by this court upon 
chapter 53, Compiled Statutes, commonly known as the 
"Married Woman's Act." This construction amounts to 
this: That the signing of a promissory note by a married 
woman does not raise the presumption that she in
tended thereby to render her separate estate liable for 
its payment, nor that the note was given with reference 
to her separate property, trade, or business, or upon the 
faith and credit thereof, and that to an action upon such 
note coverture is a complete defense, unless the plaintiff 
shall establish by a preponderance of the evidence that 
the note was made with reference to, or upon the faith 
and credit of, the wife's separate estate or business, or 
with an intention on her part to charge her separate 
estate with its payment. In the brief filed by counsel 
for the receiver cases are cited from other courts which 
place a different construction upon similar sta-tutes.  
We have read and examined these cases heretofore, and 
have again studied them, and still we feel that our con
struction of the statute is correct. The court is divided 
as to the proper construction of this statute. It has sev
eral times been given the most careful consideration of 
which we are capable, and in Grand Island Banking Co.  
v. Wright, 53 Neb. 574, will be found the views of the ma
jority of the court, sustaining the construction which it 
has placed upon the statute, and the views of the mem
bers of the court who dissent from that construction.
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The construction there placed by the majority of the 
court upon the statute must be considered as closing the 
question. Of course we may be wrong in the construc
tion which we have placed upon this law-altogether 
wrong-for we do not pretent to infallibility; but the 
views expressed in that case are the result of the best 
judgment we have as to the intention of the legislature, 
and to that tribunal an appeal should be made for an 
amendment of the statute, if our construction is unsat
isfactory to the bar or the state.  

The judgment of the district court is 
AF FIRMED.  

HARRISON, C. J., not sitting.  

JOHN D. HOOVER ET AL. V. F. J. HALE.  

FILED SEPTEMBER 23, 1898. No. 8274.  

1. Executions: OBJECTTONS To APPRAISEMENT. Objections that real 
estate seized on execution has been appraised too high or too 
low should be made and. filed in the court from which the exe
cution issued before the sale occurs or such objections will be 
unavailing.  

2. RES JUDICATA. A judgment is an adjudication -of 
the rights of the litigant to the snbject-matter of the suit, and 
in a proceeding to confirm a sale made to satisfy such judgment 
the district court has uio authority to inquire into its merits.  

3. - : SALE: OBJECTIONS TO CONFIRMATION: RES JUDICATA: MAR
RIED WOMAN: ESTATE CONVEYED. A married woman owned a 
flour mill and the fee to five acres of land on which it was situ
ate. The mill was operated by water power furnished by a race 
and dam situate on an adjoining piece of school land, the title 
to which was in the state, but of which her husband was lessee, 
and on which land he resided with his family. A sheriff levied 
an execution upon the mill property, attempted to -levy it upon 
the race and dam as the water power of the mill, caused the 
mill property and the water power to be separately appraised, 
in his notice of sale described the mill property and the water 
power separately, and sold the whole to satisfy a judgn at ren
dered against the husband and wife on a promissory note signed 
by them. The wife interposed as an objection to the confirma-
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tion of the sale her coverture at the time of the execution of the 
note; that she signed the same as surety for her husband, and 
without reference to her separate property or business. Held, 
That, though this was a defense which she might have inter
posed to a suit upon the note, she could not urge it as an ob
jection to the confirmation of the sale. The husband objected 
to the confirmation of the sale on the ground that the mill race 
and dam constituting the water power of the mill were part of 
his homestead, and therefore not liable to sale on execution.  
Held, (1) That no part of the husband's leasehold interest in the 
school land passed by the sale; (2) that the mill darn and race 
were easements upon the fee of the school land; (3) that the 
sale of the mill property carried these easements with it, as ap
purtenances; (4) that the separate appraisement and advertise
ment of the mill and water power, while proper enough, were not 
essential.  

ERROR from the district court of Madison county.  
Tried below before Nonnis, J. Affirned.  

S. 0. Campbell, for plaintiffs in error.  

Red & Ellis and Recd & Gross, contra.  

RAGAN, C.  

To an understanding of the points decided in this case 
a brief statement of the facts is essential. In June, 1891, 
in the county court of 1adison county, F. J. Hale re
c6vered a judgment against John D. Hoover and Luella 
Hoover, his wife, on a promissory note executed by them.  
It seems that this note was not' given by Mrs. Hoover 
with any reference to her separate estate, trade, or busi
ness, nor did she intend to bind her separate estate for 
its payment; that she received no consideration for sign
ing said note but executed the same as surety for her hus
band. A transcript of this judgment was duly filed and 
docketed in the office of the clerk of the district court of 
said county, and subsequently an execution issued 
thereon. Under this execution the sheriff levied upon 
some five acres of land in a certain section 31, the prop
erty of Mrs. Hoover. On this land, and constituting its 
chief value, was a flour mill. The mill was operated by
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water power. This was furnished by a dam and race 
situate on a part of a certain section 36, the fee simple 
title to which land was in the state of Nebraska. John 
D. Hoover and his family occupied this land as their 
homestead under a lease from the state. The sheriff 
levied or attempted to levy the execution in his hands 
upon this mill race, dam, and water power on the school 

land, had the same separately appraised and advertised, 
and, in the sale made under the execution, not only sold 

the five-acre tract on which the mill was situate, but in 

express terms included in said sale the race, dam, and 

water power of the mill. After the sale had been made, 

Hoover and his wife appeared in the district court of 

Madison county, and objected to the confirmation of the 

same. The objections were overruled, the sale confirmed, 

and they have filed a petition in error here to review the 

confirmation judgment.  
1. It is first insisted that the property was appraised 

too low; that it was worth at least twice the sum ar 

which it was appraised. But the plaintiffs in error filed 

in the district court no objections to the appraisement 
made of the property until after it had been sold. After 

the sale was made it was then too late for the plaintiffs 

in error for the first time to question the appraisement 

on the grounds that the same was too low. Objections 

that real estate seized on execution has been appraised 

too high or too low should be made and filed in the court 

from which the execution issued, before the sale occurs, 

or such objections will be unavailing. (Mills v. Hamer, 
55 Neb. 445, and case cited.) 

2. A contention of Mrs. Hoover is that the district 

court should have set aside the sale because she made it 

appear on the hearing of the objections to the confirma

tion that she received no consideration for the note which 

she had signed with her husband; that it was not signed 

by her with reference to her separate estate, trade, or 

business. But this is an argument that Mrs. Hoover was 

entitled, on the hearing of objections to the confirma-
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tion of the sale, to interpose and have determined-a de
fense which she alleged she had to the action in which 
the judgment was rendered and under which judgment 
the sale occurred. But the record of the judgment on 
which the sale under consideration was based disclosed 
upon its face that the county court had jurisdiction of 
the subject-matter and of the parties to the suit in which 
that judgment was rendered. The district court then 
was without authority to entertain an objection to the 
confirmation of the sale, which objection was simply a 
defense which Mrs. Hoover might have interposed to the 
action against her in the county court. That judgment 
determined the rights of the parties to that suit, and in 
the proceedings to confirm the sale of real estate made 
to satisfy such judgment the district court was without 
authority to investigate the merits of that judgment..  
(Bcatrice Paper Co. v. Beloit Iron Works, 46 Neb. 900.) 

3. As already stated, the tract of school land on which 
were the mill race, dam, and water power of the mill 
of Mrs. Hoover was occupied by Mr. Hoover and his fam
ily as a homestead; and he complains of the refusal of 
the district court to set the sale aside because he alleges 
that this homestead, being less in quantity than 160 
acres, and less in value than $2,000, and not being in any 
incorporated municipality, was not liable to be taken 
and sold on execution. Mr. Hoover's contention that his 
homestead was not liable to sale oi execution is con
ceded, but, as we view the case, no part of his home
stead was sold under this execution. In the first place 
the fee simple title to this school land was in the state, 
and Hoover was a mere tenant; and the sale made by the 
sheriff did not have the effect, and was not intended to 
have the effect, of divesting Hoover of his leasehold in
terest in this school land. The mill race, the water 
power, and dam were appurtenances of the mill of Mrs.  
Hoover; and, by the sale of the mill, they passed as such 
appurtenances to the purchaser. These appurtenances 
constituted an easement on the school land, and we sup-
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pose that the right to construct and maintain this ease

ment on this school land had been granted to Mrs.  

Hoover, or her grantors, by the owner of the fee of the 

school land; and Hoover, when he became lessee of the 

school land, held subject to this easement. The sheriff's 

causing the race, dam, and water power on the school 

land to be separately appraised and described in express 

words in his proceedings of sale, while proper enough, 
were by no means essential, as this race, dam, and water 

power were appurtenances belonging to the mill prop

erty, and a sale and conveyance of that property, either 

voluntarily by the owner, or involuntarily by judicial 

process, would have invested the purchaser with the ap

purtenances had they not been mentioned or described 

in the conveyance or proceeding. (Witte v. Quinn, 38 Mo.  

App. 692; Riddle v. LAttlefield, 53 N. H. 503; Jacksom 

v'. Trullinger, 9 Ore. 393; Huttemcier v. Albro, 18 N. Y. 48; 

Morgan v. Mason, 20 0. 402; Compiled Statutes. ch. 73, 
sec. 50; Code of Civil Procedure, sees. 499, 500.) 

We conclude, therefore, that the mill race, dam, and 

water power were not included in John D. Hoover's 

leasehold interest in the school land, and that these con

stitute an easement upon that land and appurtenances 

of the mill property which belonged to Mrs. Hoover. The 

judgment of the district court is 

AFFIRMED.  

ROBERT KYD ET AL. V. HARRISON F. COOK.  

FILED SEPTEMBER 23, 1898. No. S290.  

1. Wrongful Attachment: PLEADING AND PROOF: Loss OF CREDIT.  

Suit for wrongful attachment of a merchant's goods. The aver

ments of the petition held sufficiently specific to permit plaintiff 

to introduce evidence of loss of credit sustained by him in con
sequence of such attachrment.  

2. - : - : - . A petition in such case is not demurrable
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for omitting to give the names of persons who refused the plain
tiff credit because of the attachment of his property.  

3. : DAMAGES: EVIDENCE. For wrongful injury or destruction 
of one's financial credit he may recover whatever pecuniary 
damages he can prove, by competent testimony under proper 
pleadings, he has sustained thereby.  

4. - : : Loss OF PROFITS: EVIDENCE. A sheriff wrongfully 
attached a merchant's goods, removing the greater part thereof 
from his store and retaining them for three months. In a suit 
by the merchant against the sheriff for damages, evidence of 
the sales and profits made by the merchant in his business, dur
ing the three corresponding months of the previous year under 
substantially the same conditions is competent, as it affords a 
reasonably certain basis for determining the profits lost by the 
merchant in consequence of the interruption of his business.  

5. : : . One's measure of damages for wrongful 
attachment of his property is, under proper pleadings, all the 
damages he has sustained thereby. Gains prevented are losses, 
and these are damages.  

6. - : : . A loss of profits is a loss which may be rea
sonably, naturally, and ordinarily expected to follow from the 
closing up of a merchant's place of business and the seizure of 
his goods.  

7. Instructions upon Issues: REQUESTS: DAMAGES. A court is bound 
to instruct the jury, whether requested or not, upon the material 
issues of the case; but it is not obliged, without request, to 
formulate a method of computation for the jury to pursue in 
estimating a plaintiff's damages.  

8. Sales: DECLARATIONS OF SELLER: TITLE: FRAUD. Generally the 
declarations of a vendor, made after the conveyance, which tends 
to disparage the title of the vendee, are not admissible in evi
dence; but an exception arises to this rule in cases where the conveyance is assailed as fraudulent.  

9. : : : . In those cases such declarations of 
the vendor, if in possession of the property, are admissible as 
res gestw. If not in possession, the declarations are admissible 
as tending to establish the intent with which he made the con
veyance, but not for the purpose of disparaging the vendee's title.  

10. - : - : . Such declarations made by a vendor's 
vendor, not in possession of the property, nor in the presence of the vendee, are hearsay and incompetent.  

ERROR from the district courL of Gage county. Tried 
below before BusH, J. Affirmed.
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W. C. LeHane and George A. Murphy, for plaintiffs in 
error.  

Griggs, Rinaker & Bibb and A. Hazlett, contra.  

RAGAN, C.  
In 1893 George R. and Walter W. Scott, as co-partners, 

were engaged in the furniture and undertaking business 
in the city of Beatrice. Some time in June of said year, 
George R. Scott sold his interest in said business to his 
partner. In July of said year Walter W. Scott sold said 
furniture and undertaking business to Harrison F. Cook.  
In October, 1893, Kountze Brothers brought a suit 
against Scott Brothers on a promissory note, and caused 
an attachment to be issued, under and by virtue of which 
the sheriff seized most of the stock of furniture in the 
possession of Cook, closed up his place of business, and 
kept it closed for ten days, removed the goods attached 
from the store, and retained possession of them until 
about January 12, 1894, at which time he returned them 
to Cook. The goods actually removed from the store 
were then of about the value of $6,000. Kountze caused 
these goods to be attached as the property of Scott Bros., 
on the ground that the sale from Walter Scott to Cook 
was iade for the purpose of fraudulently hindering and 
delaying the former's creditors. The district court dis
solved the attachment, and its judgment was affirmed 
by this court. (Kountze v. Scott, 52 Neb. 460.) Cook 
brought the suit at bar in the district court of Gage 
county, against the sheriff thereof and the sureties on his 
official bond, to recover the damages which he alleged he 
had sustained by reason of the closing up of his place of 
business, the depreciation in value of the goods removed 
from the store while in the sheriff's hands, and for the 
loss of profits which he had sustained by reason of the in
terruption of his business. Cook had a verdict and judg
ment and the sheriff and his sureties have brought the 
same here for review on error.
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1. The first argument is that the court erred in per
mitting Cook to testify on the trial that he had been in

jured in his credit, and had been refused credit by certain 

wholesale houses by reason of the attachment of his 

goods. The argument is that the allegations of the pe

tition were not such as to justify the admission of such 

evidence. The petition, among other things, alleged.  

"And that plaintiff enjoyed among the wholesale houses, 
business men, and manufacturers throughout the country 

a high and first-class credit, and was thereby enabled to 

do and was doing a large, prosperous, and profitable 

business.. * * * And plaintiff further alleges that the 

said defendant, Robert Kyd, as such sheriff, and under 

said writ of attachment, then and there levied upon and 

took into his posession, carried away from plaintiff's said 

place of business, and converted to his own use, all of 

the said furniture, goods, wares, and merchandise set 

forth and mentioned in Exhibit B, the same being of the 

value of $6,000, and then and there forcibly and wrong

fully closed up the plaintiff's store and locked the same, 
and kept the same closed up and locked and remained 

in possession thereof for the period of ten days, and 

thereby broke up, damaged, injured, and destroyed plain

tiff's business and plaintiff's credit, by reason whereof 

the plaintiff has been damaged in the sum of $-.  
* * *" In support of their contention counsel for plain

tiffs in error have cited us, among other cases, to the fol

lowing: Geisler v. Brown, 6 Neb. 254; Cook v. Cook, 100 

Mass. 194; Bassell v. Elmore, 48 N. Y. 561; Tobias v. Har

land, 4 Wend. [N. Y.] 537; Stiebeling v. Lockhaus, 21 Hun 

[N. Y.] 457. Without reviewing these authorities, 
however, or any of them, we do not think they are in 

point. It is said by counsel that loss of credit is a special 

damage, which must be specially pleaded in order to 

be proved. This may be safely conceded, but we think 

it is here sufficiently specifically plead'ed. Again, it is 

insisted that the petition should allege how and by what.  
means the plaintiff was injured in his loss of credit. We

NEBRASKA REPORTS. [VOL. 5674
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think he has sufficiently done that. He specifically al
leges that his credit was injured and destroyed because 
of the fact that the sheriff attached and removed his 
furniture and locked up and closed his place of business.  

It seems also to be the contention of counsel that in 
order to make the petition, in the respect under consid
eration, good, it should have set out the names of the 
persons who refused the plaintiff credit. We do not 
think the petition was demurrable because of that 
omission. If the defendants desired a more specific and 
detailed statement as to what credits the plaintiff en
joyed before the attachment suit, and of what credits 
the attachment and seizure of his property had deprived 
him, they should have made application to the district 
court for a rule upon the plaintiff to make his petition 
more specific in that respect. (Haverly v. Elliott, 39 Neb.  
201.) We think the petition in the respect under consid
eration states the ultimate facts in ordinary and con
cise language as required by section 92 of the Code of 
Civil Procedure. Lawrence v. Hagerman, 56 Ill. 68, was a 
suit similar to the one at bar. The declaration in the 
case alleged that by the attachment of his property 
plaintiff's business had been broken up, and his credit 
and reputation impaired and destroyed, and it was held 
that these avermnents were broad enough to admit evi
dence of all damage sustained by plaintiff in consequence 
of the wrongful attachment, including his loss of char
acter, credit, and business.  

2. Another argument is that loss of credit was, not 
a proper element of Cook's damages; that this element 
was too remote and speculative for consideration. This 
is simply saying that the wrongful destruction or injury 
of a merchant's credit is one for which the law affords 
no redress. We cannot subscribe to this doctrine. A 
man's financial standing or credit may not be "property," 
within the technical meaning of that term, -but it is 
something often more valuable; and, if it be wrongfully 
injured or destroyed by another, he may recover what-
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ever pecuniary damages he can prove, by competent 
testimony under proper pleadings, he has sustained 

thereby. (Meyer v. Fagan, 34 Neb. 185; Lcwis v. Taylor, 
24 S. W. Rep. [Tex.] 92; Hungen v. Hacemeister, 21 N.  
E. Rep. [N. Y.] 1046; Haverly v. Elliott, 39 Neb. 201.) 

3. It is next insisted that the court erred in permitting 

Cook to introduce evidence in reference to profits lost 

by him by reason of the attachment of his goods, and 

the closing up of his place of business. It is contended 

under this heading that the court permitted Cook to 

introduce testimony to show loss of profits sustained by 

him in conducting the business after the goods were re

turned to him. We do not so understand the record.  

It is as follows: 
Q. What effect did it-that is the closing up of the 

store, attaching and removing the goods-have on your 

business after the time the goods were returned? 

A. Well, we done some business by marking those 

goods down about thirty-five per cent. We were able 

to sell some of them, but the best part of the year had 

gone for trade.  
Q. Well, were you able to sell those goods after you 

got them back; and if so, by what means, and at what 

prices? 
A. Why, I was able to sell some by selling them at 

considerable less than the cost of them.  

Q. Now, during the ten days the sheriff was in posses

sion, and your store was closed, what effect did that have 

on your business? 
A. Why, it completely stopped our business.  

Q. Well, now you may state what the effect of shut

ting up this store for ten days, and then taking all those 

goods out for two or three months, was upon Mr. Cook's 

business down there.  
A. It broke it up. People did not know he was in bus

iness afterwards for months.  
It will thus be seen that this evidence was directed 

to the inquiry as to what effect the locking up of the store

[VOL. 5676
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for ten days, and the removing of the goods for three 
months, had upon Cook's business. And, though the 
question was propounded as to what effect that trans
action had on the business after the time the goods were 
returned, the witness evidently understood the question 
to refer to what effect the locking up of the store and 
removing of the goods had upon the business, and as to 
how that business was affected by the return of the 
goods, because he answered that, as the best part of the 
year for trade had gone, they were still able to sell some.  
of the goods returned by marking them down. We do 
not think the object or effect of this evidence was to show 
profits lost by Cook in conducting his business after the 
return to him of the attached goods.  

Another contention under this heading is that the dis
trict court erred in admitting in evidence the proofs 
offered by Cook to show the loss of profit sustained by 
him in consequence of the attachment and removal of 
iis goods, and the locking up of his store. The store 

was absolutely closed from the 23d of October for ten 
(lays. The attached goods, comprising nearly all of his 
stock, were held by the sheriff from the time they were 
attached for some three months. The court permitted 
Cook to show the amount of sales and the profits made 
by him in this business during the corresponding period 
of the previous year-that is, from October in one year 
until January in the next-as a basis for estimating his 
loss of profits; that by reason of the attachment of his 
goods and the knowledge thereof that had been bruited 
abroad, he was unable to purchase goods on credit from 
persons with whom he had been previously dealing in 
order to carry on the business. We think this testimony 
was all competent. It furnished a reasonably safe basis 
for determining whether Cook had been deprived of 
profits by this attachment proceeding and the amount of 
such profits. The measure of Cook's damages was all 
the loss he had sustained as the result of this wrongful 
attachment. If the goods, when returned, were worth
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less than when they were seized, the amount of that de
preciation was one element of damages. If Cook's repu
tation and credit as a merchant were injured by this 
wrongful attachment, this injury was another element 
of his damages. If, by reason of the locking up of his 
stor and the attachment of his goods, Cook's business 
was interrupted, and he was thereby deprived of profits 
which he would have made had the business not been 
interrupted, this loss of profits was another element of 
his damages; and, if the plaintiffs in error cannot be made 
to respond to Cook for all the damages which he sus
tained ass the result of this wrongful attachment, it is 
not because of the fact that under the law Cook is not 
entitled to these damages, but because of the inability of 
the courts to formulate any reasonably certain rule for 
their admeasurement. (Schile v. Brokhahas, 80 N. Y. 614; 
Goebel v. Hough, 2 N. W. Rep. [Minn.] 846; Shepard v.  
Milwaukee Gas Light Co., 15 Wis. 349; Schars v. Barnd, 

27 Neb. 94; Harerly v. Elliott, 39 Neb. 201; Wcstern Union 
Telegraph Co. v. Wilhelm, 48 Neb. 910.) 

Counsel for plaintiffs in error criticise somewhat the 

doctrine of this court making loss of profits in cases like 

the one at bar an element of damages. We think, how
ever, the doctrine-is a just and a reasonable one, and 
one enforced by the courts generally. We think that a 

loss of profits is a result which may be reasonably, natu

rally, and ordinarily expected to follow from the closing 

up of a merchant's place ofbusiness, and the seizure of 

his goods; and where an officer holding a writ of attach

ment directed against A and his property closes up the 
place of business and seizes the goods in the possession 
of, and claimed to be owned by, B, when called upon to 

make good B's damages he ought not to complain because 

the court includes in such damages the loss of profits 

sustained by B because of the seizure of his goods and 

the interruption of his business.  
4. Another argument is as follows: "The court erred 

in failing to instruct the jury specifically and definitely

NEBRASKA REPORTS. [VOL. 73678's



VOL. 56] SEPTEMBER TERM, 1898. 79 
Kyd v. Cook.  

as to the manner in which they should estimate the dam
ages as to the loss of business credits, profits, etc." The 
court instructed the jury: "The court instructs the jury, 
in case they find for the plaintiff, that in determining the 
amount of damages which the plaintiff is entitled to re
cover they are to consider not only the amount, if any, 
which the evidence in this case shows the goods in ques
tion were damaged while in possession of the sheriff, but 
also the actual loss, if any, which the evidence in the case 
shows the plaintiff sustained by reason of the suspension 
of business during the time he was prevented from carry
ing it on, by reason of the acts of the sheriff, if the jury 
believe from the evidence in the case that plaintiff was 
prevented from carrying on his business by the acts of 
the sheriff." The complaint is that the court nowhere in 
its instructions to the jury specifically told them what 
method they should pursue in estimating or arriving at 
or determining the damages which the plaintiff had sus
tained. But we think that the instruction quoted was 
specific and definite enough. It limited Cook's right to 
damages to the depreciation in value of the property 
seized, and the loss he had sustained by reason of the 
locking up of his store and the interruption of his busi
ness; and the jury, if it awarded Cook any damages by 
reason of the suspension of his business, were bound to 
base such an award upon the evidence. What manner or 
method the jury should pursue in estimating the amount 
of Cook's damages by reason of the suspension of his bus
iness was by the court left to the jury to determine. If 
this was unsatisfactory to the defendants below, they 
should have prepared and submitted to the court, with 
a request that it be given, an instruction prescribing the 
method which the jury should pursue in estimating the 
amount of the damages sustained by Cook by reason of 
the interruption of his business. (Gran v. Houston, 45 
Neb. 813.) The court was bound to instruct the jury, 
whether requested or not, upon the -material issues of 
the case. This it did, and correctly instructed the jury
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as to the plaintiff's measure of damages. But the court 
was not obliged-if it was authorized to formulate--to 
prescribe a method of computation which the jury should 

pursue in estimating the plaintiff's damages.  
5. As already stated, George R. Scott and Walter W.  

Scott, as co-partners, at. one time owned the stock of fur
niture in controversy. George R. Scott sold his interest 
in the business to Walter W. Scott, and subsequently 
Walter W. Scott sold the entire business to Cook, the 
plaintiff below. One of the defenses interposed to this 

action by plaintiffs in error was that the sale from 
George R. Scott to Walter was made with a fraudulent 

purpose on the part of both of them to defraud their cred

itors; that the sale from Walter Scott to Cook was made 
with a fraudulent purpose on the part of both of those 
parties to defraud the creditors of Sco't Bros. On the 
trial certain declarations and admissions made by 
Walter Scott subsequent to the sale of the property to 
Cook, to the effect that the sale from him to Cook was 
fraudulent, were admitted in evidence by the court; and 
the plaintiffs in error also sought on the trial to intro

duce in evidence certain declarations made by George 
R. Scott subsequent to the sale from himself to Walter, 
to the effect that that transaction was fraudulent. These 

declarations the court excluded, and this is the next rul

ing complained of. The district court was correct.  
Walter Scott was the vendor of Cook, and his declarations 
in disparagement of the title to the property, had he been 

in the actual possession thereof, were admissible as part 
of the res gcste; and, though he was not in possession of 
the property, his declarations as to the intent with which 
the conveyance to Cook was made were admissible for the 
purpose of showing the intent with which he made the 
conveyance, although not for the purpose of establishing 
Cook's intent in accepting the conveyance, or for the 
purpose of disparaging Cook's title to the property.  
(icDonald v. Bowman, 40 Neb. 269.) But George R. Scott 
was the vendor of Cook's vendor. He was not in posses
sion of the furniture when it was attached. He was not
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Cook's vendor, and therefore his declarations were mere 
hearsay, and inadmissible. The general rule is that the 
declarations of a vendor, made after the conveyance 
which tend to disparhge the title of the vendee, are not 
admissible in evidence. But the courts have formulated 
an exception to this rule in cases where the conveyance 
is assailed as fraudulent. In such cases the declaration 
of the vendor made after the conveyance and while in the 
actual possession of the property concerning the objects, 
intents, and purposes of the conveyance, have been held 
admissible as res geste. In McDonald v. Botornan, supra, 
and in Sloan v. Coburn, 26 Neb. 607, it was held that the 
declarations of a vendor made after the conveyance, as 
to the objects, purpose, and intent of the conveyance, 
in a suit in which the deed was assailed as fraudulent, 
were admissible in evidence, though such vendor at the 
time the admissions were made was not in possession of 
the property. But the declarations were held admissible 
in evidence on the ground that they tended to show the 
intent with which he made the conveyance, although 
they were not competent evidence as tending to show the 
intent of the vendee in accepting the conveyance. The 
answer of the defendants below does not allege that 
Cook had any knowledge of, -or participated in, the al
leged fraudulent conveyance from George R. Scott to 

'Walter W. Scott; and as George.R. Scott was not Cook's 
vendor, and was not in possession of the goods when at
tached, his declarations or admissions in reference to the 
object and purpose of the conveyance made by him to 
Walter or by Walter to Cook were incompetent, imama
terial, and hearsay.  

6. It is also insisted that the verdict is not sustained 
by the evidence, and that the damages awarded by the 
jury are excessive, appearing to be the result of passion 
and prejudice. We do not think that either of these con
tentions is tenable. The record contains no prejudicial 
error. The judgment of the district court must be and is 

AFFIRMED.  
10
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STATE OF NEBRASKA V. EUGENE MOORE ET AL.  

FILED SEPTEMBER 23, 1898. No. 10021.  

1. Fees Paid by Insurance Companies: STATE OFFICERS. Section 32, 

chapter 43, Compiled Statutes (General Statutes 1S73, ch. 33, sec.  

32), relating to fees paid by insurance companies for services 

performed for them by the auditor, was so far modified by the 

constitution of 1875 as to require such fees to be paid in advance 

into the state treasury, and prohibited the afiditor of public ac

counts from receiving them. (Moore v. State, 53 Neb. 831.) 

2. Officers: LIABILITY OF SURETIES. For all wrongful acts or omis

sions of a public officer within the limits of what the law author

izes or enjoins upon him as such oflicer his sureties are liable.  

3. - : - : EMBEZZLEMIENT. But such sureties are not 1able 

for moneys collected and embezzled by their principal, unless 

as such officer he was authorized by lawo to collect or receive 

such moneys.  

4. - : - : - . The law required of the insurance com

panies transacting or desiring to transact business in the state 

to first pay certain enumerated fees into the state treasury.  

The auditor of public accounts collected from the insurance 

companies these fees and embezzled them. Held, That his sure
ties were not liable therefor.  

ERROR from the district court of Lancaster county.  

Tried below before HALL, J. Affirmed.  

SEE opinion for references to cases.  

0. J. Smyth, Attorney General, and Ed P. Smith, Deputy 

Attorney General, for the state.  

Brome d' Burnett and Field & Brown, contra.  

RAGAN, C.  
From January, 1891, to January, 1895, Eugene Moore 

was auditor of public accounts of the state of Nebraska; 

and during his term of office he collected from various in

surance companies about $25,000, being fees which the 

law required of insurance companies doing business in 

the state. Moore converted the fees so collected to hi
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own use; and the state, in the district court of Lancaster 
county, brought this suit against him and the sureties 
on his official bond to recover such fees. The district 
court sustained a general demurrer of the sureties to 
the petition of the state and dismissed its action, to 
reverse which it has prosecuted here a petition in error.  

1. The record presents two questions, one of which is: 
Did the law authorize or make it the duty of the auditor 
to collect these fees? The district court held that it did 
not, and u'pon that theory released the auditor's sureties.  
By section 32, chapter 43, Compiled Statutes, which went 
into effect in 1873, every insurance company doing or 
desiring to do business in the state was required to pay 
for the privilege of transacting business certain enumner
ated fees. This section of the statute further provided 
that the required fees should be paid to the auditor, and 
should "go to the auditor;" that is, become his property, 
as a perquisite of his office. In November, 1875, section 
24, article 5, of the present Constitution took effect; and 
this provided that the auditor should not receive to his 
own use any fees, "and all fees that may hereafter be 
payable by law for services performed by an officer, pro
vided for in this article of the constitution, shall be paid 
in advance into the state treasury." The state caused 
Mfoore to be indicted for embezzlement for converting to 
his own use the fees sued for herein. He was convicted, 
and prosecuted error to this court. (See Moore v. Statc, 
53 Neb. 831.) And, though the court was divided on the 
question as to whether the judgment of conviction for 
embezzlement should stand, it was the unanimous opin
ion of the court that the constitutional provision just 
quoted not only prohibited the auditor from receiving 
the insurance fees to his own use, but prohibited him 
from collecting those fees; that the-only officer author
ized to receive such fees was the state treasurer. The 
majority -of the court was therefore of opinion that the 
judgment of conviction for embezzlement was erroneous, 
because the auditor, in collecting the insurance fees,

YOL. 56]
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was not performing a duty authorized or imposed upon 

him by law. The correctness of the construction placed 

by us on thte constitution in that case is earnestly and 

vigorously assailed by the attorney general in his argu

ment in the brief filed in the case at bar. The conten

tion of this officer, as I understand it, is that the provis

ion of the constitution under consideration does not pro

hibit the auditor from collecting these insurance fees, 
but from receiving them to his own use, and, that the 

only part of the statute, just quoted, which is inconsis

tent with the said constitutional provision, and repealed 

thereby, is that provision of the statute which author

ized the treasurer to receive the insurance fees to his 

own use. I do not feel that I can strengthen the argu

ment made by my Brotheir IRVINE who wrote the opinion 

in Moore v. State. After a re-examination of the question 

we are all still of the opinion that the section of the 

constitution quoted repealed and annulled not only so 

much of said section 32 of the statute as authorized the 

auditor to receive the insurance fees to his own use, but 

also that provision of the statute which required the 

insurance fees to be paid to the auditor. The constitu

tional provision declares that the insurance fees shall 

be paid in advance into the state treasury. This lan

guage, as applied to the facts of the case at bar, means 

that an insurance company desiring to do business in the 

state should, before being authorized thereto, pay the 

fees which the law demanded of it into the state treas

ury. It is the insurance company that the constitution 

commands to make the payment, not the auditor; and 

this payment is to be made, not after the company has 

been authorized to do business, but as a condition pre

cedent to the authority of the auditor to empower it to 

do business. If the framers of the constitution had 

meant that the auditor might collect insurance fees, as 
he had been doing prior to the adoption of the constitu
tion, tat Ut 11 reasury,1 te wol undoubtedly have U 

the state treasmry, they would undoubtedly have said
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so in so many words. We do not know that it is neces
sary for us to find a motive which prompted the framers 
of the constitution to require these insurance and other 
fees to be paid in advance into the state treasury. But 
it may be that they were of opinion that such a method 
of transacting the business would be more likely to pre
vent frauds, and cause the state to receive the benefit 
of such fees as, under the system prescribed by the con
stitution, every executive state offiee, and the records 
therein, would at all times show with what insurance 
fees, at least, the treasurer should be charged.  

2. A second question presented by the record is 
whether the sureties are estopped from interposing the 
defense that the auditor was neither authorized nor em
powered by law to collect the insurance fees which he 
did collect and embezzle. The attorney general insists, 
that, if Moore is estopped, his sureties are. Conceding, 
without deciding, this proposition, we state the position 
of the attorney general by a quotation from his brief: 
"We believe that the authorities are practically unani
mous in holding that an officer who has received money 
under and by virtue of a statute cannot be heard to ques
tion the validity of that statute when called upon to ac
count for the money thus received." The argument is 
that the auditor, having demanded of the insurance com
panies the payment of the fees which the law required 
them to pay, and having collected these fees, is estopped 
fron saying that the adoption of the constitution of 
1875 repealed said section 32 of the statute which author
ized him to collect these fees. In support of his con
tention the attorney general cites us, among others, to 
the following cases: Chandler v. State, 1 Lea [Tenn.] 
296; Village of Olean v. King, 116 N. Y. 355; Stcan v.  
State, 48 Tex. 120; Morris v. State, 47 Tex. 583; Waters 
v. State, 1 Gill. [Md.] 302; Commoncealth v. City of Phila
delphia, 27 Pa. St. 497; Middleton v. State, 120 Ind. 166; 
Hoboken v. Harrison, 30 N. J. L. 73; Ferguson v. Landram, 
5 Bush [Ky.] 237; Mississippi County v. Jackson, 51 Mo.
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23; Vcrmilion Parish v. Brook8hicr, 31 La. Ann. 736. A 
review of one of these cases will suffice. In Village of 
Olcan. v. King, 116 N. Y. 355, the defendant was a tax 
collector and failed to pay over to the village certain 
taxes collected by him. When sued on his bond for 
these taxes he attempted to defend upon the ground that 
the law imposing the tax was unconstitutional, and the 
court very properly held that this was no defense for 
the tax collector. But in the New York case the tax 
collector was not only authorized to collect the taxes 
levied, but was charged by law with the duty of collect
ing them. It was the law imposing the tax that was un
constitutional, and, if that law was unconstitutional, 
that was a question between the state which imposed 
it and the taxpayer; and it was not for the officer whose 
duty it was to collect all taxes levied to question the 

validity of that law, to escape liability for the taxes 

collected by virtue of it. The other cases cited by the 

attorney general are like the case from New York, but 

they are not in point here. In the case at bar there is 

no question as to the validity of the law imposing a tax 

or fee upon insurance companies. But here the ques
tion is, who had authority to collect these fees or taxes? 

The auditor did collect them, but the law not only did 

not authorize him to do so, but the constitution forbade 

his touching them. In the case at bar, if the auditor had 

been authorized or enjoined by law to collect these fees 

from the insurance companies, and he had done so, and 

then the court had declared the law imposing the fees 

upon the insurance companies unconstitutional, the 
cases cited by the attorney general would be exactly in 

point. But here it is proposed to hold the sureties of the 
auditor liable for his failure to account for moneys re

ceived by him which the law not only did not authorize 

him to receive, but fees which he was by the constitu
tion forbidden to receive. We understand that, for these 
sureties to be liable to the state for the fees sued for 

here, the auditor must have collected them by virtue of
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his office, and failed to account for them. The contract 
of the sureties with the state was a guaranty to the com
inonwealth that Moore should faithfully perform the du
ties of his office; that is, that he would account and pay 
over to his successor all moneys received by him which he 
was authorized by the law to receive. If Moore was not 
authorized by the law to collect these insurance fees, in 
converting them to his own use, and failing to account 
for them to his successor, he has not failed to perform a 
duty enjoined upon him by law. To adopt the construc
tion contended for by the state in this case would be to 
make the sureties on the official bond of a county clerk 
liable for state and county taxes paid by the citizen to 
him, Which the law requires to be paid to the county 
treasurer; and if such payment should be made, and -the 
county clerk should embezzle the taxes received, can any 
principle be found in the law books upon which the sure
ties on his bond would be estopped from saying that he 
was not authorized by law to collect those taxes? For 
all wrongful acts or omissions of the auditor within the 
limits of what the law authorized or enjoined upon him, 
as such officer, the sureties are bound; but they are not 
bound to make good to the state moneys which the aud
itor embezzled, and which moneys he was not authorized 
to receive or collect. (People v. Hilton, 36 Fed. Rep. 172; 
San Luis Obispo Count! v. Farnum, 41 Pac. Rep. [Cal.] 
447; Lowe v. City of Guthrie, 44 Pac. Rep. [Okla.] 198; 
People v. Cobb, 51 Pac. Rep. [Col.] 523; Orton v. City of 
Lincoln, 41 N. E. Rep. [Ill.] 159; People v. Pennock, 60 N.  
Y. 421; Governor v. Perrine, 23 Ala.- 807; Griffith v. Com
vioncalth, 10 Bush [Ky.] 281; Scott v. State, 46 Ind. 203; 
Hawkins v. Thomas, 29 N. E. Rep. [Ind.] 157; Holliman 
v. Carroll, 27 Tex. 23; United States v. Adams, 24 Fed. Rep.  

348; Ward v. Stahl, 81 N. Y. 406; Dedham Bank v. Chick
cring, 21 Mass. 314; City of San Jose v. Welch, 4 Pac. Rep.  
[Cal.] 207; State v. Bonner, 72 Mo. 387; State v. Moeller, 
48 Mo. 331; Nolley v. Callaway County Court, 11 Mo. 447; 
Heidenheiimer v. Brent, 59 Tex. 533; Saltenbery v. Loueks,
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8 La. Ann. 95; United States v. Rogers, 81 Fed. Rep. 941; 
uffiman v. Koppelkom, 8 Neb. 348; Ottenstei v. Alpaugh, 

9 Neb. 237; State v. Holeomb, 46 Neb. 629.) 
The judgment of the district court is 

AFFIRMED.  

JOHN T. MCDONALD, APPELLEE, V. JOHN A. BUCKSTAFF, 
APPELLANT, IMPLEADED WITH WILLIAM E[. B. STOUT 

ET AL.  

FILED SEPTEMBER 23, 1898. No. 8091.  

1. Transcript for Review: RIGHTS OF CRoss-APPELLANT. One party 
.having perfected an appeal by filing a transcript in this court, the 
other may maintain a cross-appeal on the same transcript. It 
is unnecessary for him to file a duplicate.  

2. Partnership: PAVING CONTRACT: PROFITs: AccOUNTING. S. & B., 
having formed a partnership for the purpose of paving streets, 
contracted with M. that the latter should superintend the work 
and receive as his compensation twenty-five per cent of the net 
profits. Held, That in an accounting M. was restricted to the 
profits actually earned except as they might be reduced by acts 
of bad faith on the part of S. & B.  

3. - : : : -- : SALARY. The contract between S. & 
B. provided that B. should have charge of the business of the firm 
and that he should receive a stated salary for his services in that 
behalf. Held, That in calculating the profits to ascertain M.'s 
share, this salary should be treatet as an expense, although 
while the work was in progress B. had acquired S.'s interest, 

4. - : - : - : - . B. was also the owner of a brick 
manufactory which furnished most of the brick with which the 
paving -was done. He borrowed money on the credit of the pav
ing concern and lent it to the brick concern without interest.  
Held, That as between B. and M. the interest paid on the loans 
was a charge against the brick concern, and could not be charged 
against the paying concern as an expense thereof.  

5. -: -: AccOUNTING: BOOKS OF AccoUNT: EVIDENCE. M.'S 
contract providing that he should have access to the books of 
S. & B., and M., having constantly availed himself of the right, 
those books are in an accounting competent evidence on behalf 
of either party.  

6. - : - : - -: LOBBYING ExPENSEs: PUBLIC PoLICY. The
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payment of money by a public contractor to induce men to re
main silent, or to lobby on behalf of contracts or estimatet-s. is 
against public policy, and the courts will not compel contribu
tion between partners on account thereof, nor will they, when 

one partner is chargeable with the receipts, allow him credit for 
money so expended.  

APPEAL from the district court of Lancaster county.  
Heard below before HASTINGS, J. Modified.  

The issues and facts are stated in the opinion.  

Charles 0. Whedon, for appellant: 

The appellee having had access to the books, they were 
prima facie evidence against him. (Topliff v. Jackson, 12 
Gray [Mass.] 565; Caldwell v. LIeiber, 7 Paige Ch. [N. Y.] 
483.) 

Plaintiff ascertained from the books that defendant 
was drawing a salary, and having failed to object, he is 
in no position to make objection after completion of the 
work. (2 Herman, Estoppel 1165, 1172; Grant v. Cropsey, 
8 Neb. 205; Newman v. Mueller, 16 Neb. 523; Betts v. Sirs, 
25 Neb. 166; St. Louis Wrought Iron Range Co. v. Meyer, 
31 Neb. 551; Cain v. Boller, 41 Neb. 721; Winchester v.  

Glazier, 152 Mass. 316.) 
The refusal of the referee to allow defendant's charges 

for interest was erroneous. (Duden v. Maloy, 11 U. S. C.  
C. A. 119; Helmer v. Yetzer, 61 N. W. Rep. [Ia.] 206.) 

Reference as to defendant's charges for lobbying ex

penses: Johnson v. Byerly, 3 Head [Tenn.] 194.  

Joseph R. Webster, Halleck F. Rose, and Cyrus W. Fisher

dick, contra: 

Salary is not allowable to a partner for service in the 
partnership business, except upon an express agreement.  
(Denver v. Roane, 99 U. S. 358; Caldwell v. Lieber, 7 Paige 
Ch. [N. Y.] 483; Godfrey v. White, 43 Mich. 183; 2 Bates, 
Law of Partnership see. 770.) 

Defendant's interest account was properly disallowed.  

(Van Ness v. Van Ness, 32 N. J. Eq. 729; Johnson v. Garrett,
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23 Minn. 566; Dimond v. Henderson, 47 Wis. 172; Harvey 
v. Farney, 104 Mass. 436; Gray v. Haig, 20 Beav. [Eng.] 
238; Simpson v. Feltz, 16 Am. Dec. [S. Car.] 602; Catron 
v. Shepherd, 8 Neb. 308; Shaler v. Trowbridge, 28 N. J. Eq.  
595; Rogers v. Batchelor, 12 Pet. [U. S.] 230.) 

Defendant's charges for lobbying expenses are not al
lowable. Payment of money for lobbying is against pub
lic policy. Contracts which are void as being against 
public policy cannot be ratified. (Greenhood, Public 
Policy p. 8; Shenk v. Phelps, 6 Brad. [Ill.] 612; Coppell 
v. Hall, 7 Wall. [U. S.] 538; Thompson v. Warren, 8 B. Mon.  
[Ky.] 491; TWheeler v. Wheeler, 5 Lans. [N. Y.] 355; 
Hunter v. Nolf, 71 Pa. St. 382; McKee v. Chency, 52 How.  
Pr. [N. Y.] 144; Pearsoll v. Chapin, 44 Pa. St. 9; Robinson 
v. Kalbfleisch, 5 T. & C. [N. Y.] 212; Firemen's Charitable 
Ass's v. Berghaius, 13 La. Ann. 209; Negley v. Lindsay, 67 
Pa. St. 217; Sampson v. Shaw, 101 Mass. 145; Holman v.  
Jornson, 1 Cowp. [Eng.] 343; El Dorado County v. David
son, 30 Cal. 524; Crawford v. Wick, 18 0. St. 190; Oscanyan 
v. Arms Co., 103 U. S. 261; Lucas v. Allen, 80 Ky. 611.) 

IRVINE, C.  

This was an action by McDonald against Buckstaff, 
the object of which was to secure an accounting of cer
tain transactions growing out of the paving of streets 
in the city of Lincoln. The ca-se resulted in a judgment 
in the district court against Buckstaff for $4,392.72.  
Buckstaff perfected an appeal to this court, and on the 
same transcript McDonald caused a notice of appeal to 
be issued and served. Buckstaff now objects to the con
sideration of the case in the light of an appeal by Mc
Donald on the ground that Buckstaff alone provided and 
filed the transcript. The filing of a duplicate transcript 
would be an idle procedure, and the uniform practice 
of the court, which is certainly not opposed to statute, 
has been to consider a cross-appeal based on the appel
lant's transcript. This practice will here be followed.  

Early in 1888 the city of Lincoln awarded to Buckstaff
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and W. H. B. Stout contracts for paving certain paving 
districts, and for the purpose of carrying out said con
tracts Stout and Buckstaff entered into a partnership 
contract dated May 4, 1888, which, omitting formal parts, 
was as follows: 'That the said parties have become part
ners in the business of paving certain streets in the city 
of Lincoln, Neb., under contracts heretofore awarded 
them by the proper authorities of said city, said contracts 
being for paving in districts numbers 3, 4, 5, 6, 7, 8. Said 
partnership is limited to said business of paving said dis
tricts under said contracts and does not extend to any 
other business. Said partnership is to continue until 
said work is completed.  

"Each party is to furnish and pay in one-half the cash 
required to carry on said business as the same is needed.  

"Books are to be kept which shall contain correct en
tries of all matters relating to said partnership bu-siness; 
said books shall contain nothing save what relates to 
said partnership business. Buckstaff shall have the gen
eral management and control of said business; he shall 
pay out all the money on account of said firm, and he 
alone shall draw and sign drafts, checks, and orders for 
money on said firm account For his compensation for 
managing said business Buckstaff shall receive from said 
firm the sum of $200 per month.  

"Each party is to bear one-half the expense of said 
business, each party to bear one-half the loss of said busi
ness, and each party to receive one-half the profits of said 
business. In the purchase of material for use in said 
work, both parties shall be consulted, and they shalt 
agree upon the material and the price to be paid therefor 
before the same is purchased. Neither of said parties 
shall draw or take out of the firm account any money 
until the said work is fully completed." 

Shortly afterwards the following contract was made 
between Stout & Buckstaff on the one side and the plain
tiff McDonald on the other: "This agreement made this 
17th day of May, A. D. 1888, by and between the firm of
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Stout & Buckstaff and John T. McDonald, all of the city 
of Lincoln, county of Lancaster, and state of Nebraska, 
witnesseth, as follows: Said John T. McDonald is em
ployed by the said Stout & Buckstaff as superintendent 
of the work of paying streets in the said city of Lincoln 
under contracts heretofore awarded them by the city.  
Said John T. McDonald is to have the employment of all 
men, and the discharging of the same employed on the 
work. And also the subletting of all contract work, sub
ject to the approval of said Stout & Buckstaff. In con
sideration of the services of the said John T. McDonald 
he is to receive as his compensation twenty-five (25) per 

' cent of the net profit of said work, after deducting all 
cost and expense of said work, and said John T. McDon
aid is permitted to draw a sum of money not to exceed 
two hundred dollars ($200) per month from May 1, A. D.  
1888, monthly from said Stout & Buckstaff, which 
amount shall be deducted from said (25) twenty-five per 
cent of the net profit going to him. In case of the death 
of the said McDonald before the work is completed his 
legal representatives shall be entitled to receive said 
twenty-five per cent of the net profits, which said Mc
Donald would be entitled to receive if alive, less any sums 
he may have drawn; provided his legal representatives 
shall furnish a competent man to take the place of the 
said McDonald as superintendent, said John T. McDon
aid to devote his entire time and attention to said work 
and the prosecution thereof. The. books and papers of 
said firm of Stout & Buckstaff relating to said contracts 
are to be open to the inspection of said McDonald. Said 
McDonald is to have no control over the bookkeeper of 
said Stout & Buckstaff, and no power to discharge the 
same." 

While the work was progressing Buckstaff purchased 
Stout's interest, so when it came to the settlement, Mc
Donald and Buckstaff were the only interested parties.  

The controversy relates to a number of different items 
or transactions growing out of the business performed,
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and relates almost entirely to questions of fact; so much 
so that the encumbering of the reports with an opinion in 

the case is justified only by the statute requiring such 

opinions to be written and filed. A fev general observa
tionts with reference to the contracts are pertinent, how

ever, to assist in the elucidation of the particular matters 

in controversy. While in the district court and here the 

case has been to a certain extent treated as one of an 

accounting between partners, it will be seen that the ar

rangement was not strictly one of partnership as between 

Buckstaff and McDonald. Stout and Buckstaff had 

formed a partnership for transacting the business; they 
then contracted with McDonald that McDonald should 

superintend the work of paving, and receive as his com

pensation one-fourth of the profits realized by Stout & 

Buckstaff. The result of thie two contracts was that the 

firm of Stout & Buckstaff was alone the contracting party 

with the city, entitled to all benefits, and charged with 

all the responsibilities of the paving contracts. Buck

staff was the business manager, having control of re

ceipts and disbursements. McDonald was in charge of 

the actual performance of the work, and had the power 

to employ and discharge workmen. While 'he was not a 

party to the contract between Stout & Buckstaff his com

pensation depended upon their profits. Their profits de

pended upon the nature of their contracts with the city, 
the cost of performing the work, the terms of their own 

contract, and upon Buckstaff's skill and judgment in the 

management of the business. These were all element; 

which McDonald consented to when he consented to 

measur.e his own compensation by the profits of S'tout & 

Buckstaff. In this proceeding he cannot hold Buckstaff 

responsible for the highest degree of skill and business 

judgment. He may only hold him responsible for the 

actual profits, always with the reservation that good 

faith must be exercised; that is to say, that if the profits 

of Stout & Buckstaff were less than they should have 

been, and the decrease was due merely to mistaken judg-
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ment on the part of Buckstaff, McDonald must abide the 
consequences; but he may hold Buckstaff responsible for 
any loss of receipts or increased expenditures due to bad 
faith on Buckstaff's part.  

Taking up in the first place Buckstaff's appeal, the 
first matter in controversy arises out of the disallowance 
-of charges to the amount of $8,800 on account of salary 
of Buckstaff as manager of the business. The case was in 
the district court first heard by a referee under a general 
order of reference. The referee disallowed this item on 
the theory that McDonald was not a party to the contract 
between Stout & Buckstaff, and that as between McDon
ald & Buckstaff there was no agreement whereby the 
latter was entitled to a salary. This finding of the referee 
was approved by the district judge, but as already indi.  
cated we think the construction thus put on the contract, 
was erroneous. The matter of Buckstaff's salary was 
not a mere matter of book-keeping as between Stout & 
Buckstaff. It was contemplated that Buckstaff should 
have entire charge of the business operations, and to com
pensate him in this behalf it was provided that he should 
receive from the firm of Stout & Buckstaff a salary of 
$200 per month. If the partners had contracted to em
ploy a third person for this purpose there could be no 
doubt that this item would be properly an item of ex
pense, to be deducted from the receipts in ascertaining 
the profits of the partnership. It is none the less so be
cause this work was entrusted to one of the partner3.  
The purchase by Buckstaff 'of his partner's interest pend
ing the work did not abrogate this provision. McDonald 
knew, or had the right to know and might have known.  
when he agreed to receive a portion of the profits as his 
compensation, what expenses had been assumed, or were 
contemplated, which might affect the item of profits.  
This salary should have been allowed, not because it was 
a part of McDonald's contract, but because it was an 
ag te m of expense in the Stout & BuCkStaff contract, 
with reference to which the profits must be ascertained,

[Voo. '0694 NEBRASKA REPORTS.



McDonald v. Buckstaff.  

and because McDonald agreed to accept as his compensa
tion a portion of these profits.  

The referee in the district court disallowed to Buckstaff 
interest charges appearing on thie books to the amount of 
$15,708.50. These arise in the following manner: It was 
found that the brick makers near Lincoln were entirely 
unable to furnish brick to the number and of the quality 
required for the work, and that to procure such brick 
from a distance would be so expensive as to materially 
impair if not destroy the profit which should be realized 
under the contracts. Accordingly there was organized a 
corporation known as the Vitrified Paving & Pressed 
Brick Company, and this corporation established a plant 
at Lincoln and furnished nearly all the brick required 
for the work. Stout and Buckstaff were the principal 
incorporators, and Buckstaff seems to have acquired 
Stout's interest. While an effort was made to show that 
other persons were interested in the brick company that 
effort was a signal failure, and the evidence entirely sup
ports the finding that the brick company and Buckstaff 
were substantially identical. This brick company re
quired a large amount of money to establish itself and 
conduct its operations. From the funds of Stout & Buck
staff, or Buckstaff, arising out 'of the paving, Buckstaff 
advanced to the brick company large sums of money. He 
also borrowed on behalf of the paving concern large sums 
and advanced these to the brick company. The brick 
company paid to the paving concern no interest, and 
Buckstaff sought to charge the paving concern with in
terest on all money borrowed by it and advanced to the 
brick company. This charge constituted the item the dis
allowance -of which is now complained of. We think the 
referee and the district court were quite right in disal
lowing this item. It is true there is evidence tending to 
show that McDonald knew of these advances and ac
quiesced therein. It is also true that the evidence tends 
to show that the net result of the arrangement was a de
cided benefit to the paving contractors, as they were
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thereby enabled to procure brick much cheaper than they 
eould be procured and shipped in from adjacent markets.  
Still it must be remembered that the brick company was 
Buckstaff's individual enterprise; that the borrowing of 
money on interest and re-loaning it without interest was 
not a natural or reasonable incident to the business for 
which Stout & Buckstaff's partnership was organized.  
Such an interest charge should not, without the clearest 
proof of an antecedent agreement to that effect, be treated 
as a proper expense of the paving work. It was an ex
pense of the brick company, not of the paving concern.  

The referee finds that while the work was in progress 
McDonald took men engaged thereon and, during time 
for which they were paid by Buckstaff, used them in the 
building of a house for McDonald. He did not, however, 
in the accounting charge McDonald with any amount 
because thereof, but, in-the report, disposed of this in 
connection with several other items "as afterthoughts 
sprouting out of the warmth and fertility of this hotbed 
of litigation after it commenced." We are convinced 
that this disposition of these minor matters was entirely 
justified by the proof. It appears that the paving work 
frequently suffered delays for want of material where
with to proceed, and considerable laxity was evidently 
indulged during these periods. The amount of labor thus 
diverted by McDonald does not appear to any degree of 
certainty from the evidence, but it does appear that Mc
Donald made some payments to these men himself, and 
that certain charges for their time were made against 
him on the books. We cannot say that these charges did 
not cover the whole item of labor so diverted; or, if they 
did not, that Buckstaff suffered any damage by reason 
thereof.  

By recurrence to McDonald's contract it will be seen 
that he agreed to devote his whole time to the work.  
While that work was in progress McDonald, in connec
tion with 0. P. Mason, entered into a contract with the 
city to pave certain other districts, and from this con-
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tract he realized a profit of $4,000. Buckstaff asks that 
he be charged with three-fourths of this profit as being 
the result of services to which Buckstaff was entitled.  
The referee disallowed this item, and, we think, correctly.  
In the first place there is evidence, contradicted, it is 
true, but tending to show that Buckstaff was consulted 
by Mason before he entered into the contract with Mc
Donald, and that Buckstaff consented to McDonald's 
engaging therein. Even if he did not it is clear that he 
knew of McDonald's action in that respect while the work 
was going on, and that he not. only made no protest, but 
that supplies were interchanged, and in that way the 
work of Mason & McDonald actually assisted. The work 
does not seem to have been in any sense competitive, 
and it is not shown that Buckstaff suffered any damage 
by reason of McDonald's engaging therein. We know 
of no rule whereby, for such a breach of contract, Buck
staff would be entitled to participate in the profits of the 
outside work, at least without proof that his own busi
ness was thereby affected.  

McDonald employed, as foreman on the work, one 
Christopher. Buckstaff claimed that Christopher spent 
his time drinking and gambling and neglected the work.  
He demanded his discharge. McDonald refused to dis
charge him, and Buckstaff refused thereafter to pay him 
his wages. Christopher brought suit against Buckstaff 
and recovered judgment for his wages. Thle referee and 
district court charged the total costs of this suit to Buck
staff personally. This item amounted to $78.80. We 
shall not disturb this finding. McDonald's contract gave 
him the right to employ and discharge all men except the 
book-keeper. Under proper allegations and proof Buck
staff might recover for the willful retention of incompe
tent men, but under the contract Buckstaff had no right 
to discharge them. When McDonald refused to discharge 
Christopher his wages were a proper charge against the 
paving contract. It was Buckstaff's duty to pay them.  
The judgment determined that they were earned. The 

11
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costs incurred under the circumstances were not a proper 

charge as affecting McDonald, but should be borne by 

Buckstaff alone.  
The bid of Stout & Buckstaff for the paving seems to 

have been at the rate of $1.75- per yard, but for some 

reason the contract was executed at the rate of $1.75 per 

yard. A portion of the paving was settled for at a rate 

of $1.754, but the discrepancy between the bid and the 

contract having been discovered the city allowed for the 

remainder only $1.75-the contract rate. Buckstaff pre

sented a claim to the council for the additional half cent 

per yard. It was disallowed, and the proceedings 

stopped. Buckstaff sought to charge McDonald with the 

amount so lost, on the theory that McDonald had inter

fered and prevented the allowance of the claim. This 

charge was properly denied. If there was a mistake in 

the contract, Buckstaff 'had his remedy by appropriate 

legal proceedings against the city for its reformation.  

If the mistake was not of such character that it might 

be so reformed then no legal damage resulted.  

Complaint is made in the briefs that McDonald was not 

charged with sufficient cash. In his petition he admitted 

receiving $8,663.41, and it is said that the referee charged 

him only with $8,292.29; but an inspection of the report 

will show that there are charges made of moneys received 

outside of the item of $8,292.29, which came directly from 

the paving contracts, more than sufficient to meet the 

admission of receipts in the petition. In this connection 

it is also argued that McDonald should be charged inter

est on certain loans of money made by Buckstaff. An 

examination of the evidence in this behalf entirely justi

fies the conclusion which seems to have been made by the 

referee-that these loans were treated as advances on 

account of the work and carried into McDonald's account.  

This is true except with regard to a note for $125 made 

August 1, 1889, due in one year, and stinulated to bear 

ten per cent interest after maturity. This was an express 

contract to pay interest and was probably overlooked by
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the referee. It was, however, brought into the account
ing by Buckstaff himself. He should be allowed interest 
thereon from the maturity of the note to December 31, 
1891-the date at which the referee computed the balance 
of the account. Thenceforth it became merged in the 
account. This item makes an additional charge against 
McDonald of $17.70.  

On McDonald's appeal the principal controversy is as 
to the expenses incurred for brick used in the paving.  
The books show an expense for brick of a little over $250,
000. The referee first proceeded by deducting from this 
$6,483.29 on account of certain brick furnished by the 
Vitrified Paving & Pressed Brick Company, and charged 
at the rate of $11 per thousand instead of $10, the con
tract rate. He then made a computation of the number 
of brick used in the paving, estimated at 101 per square 
yard, and computing the price of these brick, found an 
additional overcharge of $11,355.86. He deducted these 
two items from the book figures and allowed for brick 
$232,174.39. Apparently after the draft had been made 
of his report, and before his report had been filed, he, on 
his own motion, re-opened the case for further testimony 
as to the number of brick. Complaint is made of his so 
doing, but his decision had not been rendered, and we 
have no doubt of his power, before filing his report, to 
permit the introduction of further evidence. The evi
dence so received was of certaiin persons who made an 
actual count of the brick at some sixty-seven different 
places within the paving districts. As a result of this, 
the referee made special findings that the pavement con
tained, in the top course, 66.55 bricks per square yard, 
and in the bottom course 41.45. He then revised his find
ing of the cost of the brick by adding $10,271.80 thereto.  
The district court on exceptions by Buckstaff set aside 
the finding as to the total number of brick used, and then 
found from the evidence that the cost of brick was not 
less than $246,576. The account was finally settled in 
accordance with that finding. As the case is presented
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on the decree of the district court, which in this respect 

was founded on the evidence and not on the referee's 

findings, the question before us is not what we would find 
as the correct number of brick, or whether the number 

was correctly computed by the referee, but it is whether 

the court's finding of the total expense of the brick is 

sustained by the evidence. McDonald had at all times 

access to the books, and he availed himself of that privi

lege. The case so far is analogous to that of a partner

ship that the books are under such circumstances prima 

facie evidence on behalf of both parties. The books stand

ing alone would sustain the court's finding as against 

any complaint McDonald might make. Both parties re

sorted to somewhat complicated processes of computa

tion and reached widely divergent results. The basis of 

the court's computation does not appear in the decree.  

We have, however, pursued a method which seems as ac

curate as the state of the evidence and findings permits, 
and reach a result slightly in excess of the finding of the 

court, which will not therefore be disturbed. We shall 

not incumber the opinion with the detailed calculation, 
but shall content ourselves with indicating the method 

pursued. The total amount of brick paying was taken at 

205,423.63 yards. (This from the finding of the referee, 

which accords with the evidence.) We accepted the ref

eree's finding of the number of brick per square yard in 

the bottom and top courses respectively. Having thus 

obtained the total number of brick used, we deducted 

therefrom the number of brick furnished by parties other 

than the Vitrified Paving & Pressed Brick Company, as 

shown by the books. Of these a certain number are 

shown to have been used in the bottom course alone.  

The remainder were apportioned between the bottom and 

top courses, as indicated by the referee's finding of the 

number of brick per square yard in each. The contract 

between the Vitrified Paving & Pressed Brick Company 

and Stout & Buckstaff provided that top brick should 

lay not less than two inches by eight, or sixteen super-
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ficial inches for each brick, and such brick were to be 
furnished at $10 per thousand, "but, for every super
ficial inch they will lay over the above size, we are to re
ceive an additional compensation according to the in
creased superficial inches they will lay." The contract 
provided, as the means of determining the size of brick, 
that "as fast as each district is finished * * * it shall 
be inspected and sample bricks of the surface taken from 
several places in each block and street crossing and care
fully measured, and ascertain the average superficial 
inches they have laid, to arrive at a basis of settlement 
and payment." The bottom brick was to be paid for at 
the rate of $10 per thousand, without provision for ex
tra-sized brick. Having, in the manner indicated, as

certained the number of brick furnished by the brick com

pany for each course, we added to the number found in 

the top course three-sixteenths thereto, the evidence 

showing that the top brick furnished measured two and 
three-eighths by eight inches, or nineteen square inches 
instead of sixteen. Each brick therefore should be 

counted as one and three-sixteenths. This method of 
computation decreased the allowance for extra size of 

brick which the referee took from the books, and which 
was manifestly miscalculated. Nevertheless when the 

just cost of brick so furnished by the brick company was 

thus ascertained, and to this item was added the actual 

cost of brick furnished by other parties, it was found 

that the court's estimate was a few dollars below the re

sult reached by us.  
The referee charged as expense against the work an 

item of $728.75 as loss suffered by the discounting of city 

warrants issued in payment of the work. This was upon 
the theory that the discounting of these warrants was 

within the ordinary financial operations of the business, 
and a matter entrusted to Buckstaff's discretion. This 
theory of the law was correct, but an examination of the 

books and the evidence discloses that a number of the 

warrants were discounted at a time when considerable
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interest had accrued. The discount suffered was for the 
most part covered by this accrued interest, and the re
mainder was carried into the interest account where it 
figures in another item of the report. The excess over 
accrued interest was therefore charged twice, and that, 
covered by the accrued interest should not have been 
charged unless the accrued interest was credited as a 
receipt. This item should therefore be stricken from the 
account.  

There was much controversy on the hearing over cer
tain items of expense of a suspicious, but unfortunately, 
perhaps, not of an uncommon, character in connection 
with such contracts. As to these expenditures Buckstaff 
testified, not very certainly, but sufficiently so to disclose 
their real character. In one place he stated: "It was to 
pay somebody to keep still and do as we wanted them 
to." In another: "It was for expense of administration; 
for service rendered by people whose names I do not care 
to state." And generally the testimony was that the ex
pense was for "lobbying." From $5,000 to $5,500 of these 
expenses did not appear upon the books. The referee 
allowed it as a proper expense, -on the theory that the 
contract was executed, and the parties should be left 
where they were. The court disallowed this item, but it 
allowed items of a kindred nature amounting to $1,820 
which appeared on the books. We can see no reason for 
discriminating between the two classes of items. Buck
staff was the business manager and received all the 
money coming from the concern. He had charge of these 
operations and the burden devolved upon him of ac
counting for the expenditures. As to these items he is 
asking the assistance of the court to embrace them in the 
account as charges against McDonald. Every considera
tion of public policy demands that money paid out by a 
public contractor to induce men to keep still, to make 
them do as he. wants them to, to lobby to secure him 
contracts, or to secure the allowance of estimates, sihould 
be considered as a corrupt and unlawful expenditure.
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In such cases the court does not refuse to grant relief 

because the other party did not authorize the expendi

ture, nor does it grant relief because the other party 

did authorize it. It refuses to grant relief because the 

claim is corrupt in its nature and against public policy.  

The items entered on the books did not cease to be so 

tainted because they were so entered. If one member 

of a firm or organization engaged in public work ex

pends his own funds in such a manner he cannot ask con

tribution from the others. If he has charge of the joint 

funds and is chargeable by the others therefor, he can

not discharge himself by showing that he so unlawfully 

spent the money. The item of $1,820 must be disallowed 

along with the $5,000.  
An effort was made to show that the referee made an 

improper adjustment of what was called the "tool ac

count." The tools used in the work were also used to a 

certain extent by Mason & McDonald, and by Buckstaff.  

individually. They were finally sold in a damaged condi

tion for -a small sum. We are asked to readjust the ap

portionment made of the depreciation in the tools owing 
to their different uses. If the readjustment were made it 

could not very appreciably affect the account, and the 

condition of the item is such that no exact adjustment is 

possible. We do not feel we could improve on that made 

by the district court.  
Correcting the judgment in accordance with the re

sults here reached, we add to the expenses, $8,800, Buck

staff's salary, and deduct therefrom the items of discount 
of warrants, $72S.75, and the various so-called lobbying 

expenses, $1,820. The net result of these corrections is 

the increase of expense account by $6,251.25, and decrease 

of profits accordingly. McDonald's fourth of the profits 

so ascertained is found to be $15,255.50, which other 

credits allowed by the referee and court increase to $15,

400.36. From this there should be deducted charges 

against McDonald, as found by the court, $12,898.57, and 

also the item of interest on the note above mentioned,
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$17.70-in all $12,916.27-leaving on the face of the ac
count a balance due McDonald from Buckstaff of $2,484.
09. From the judgment rendered in the district court 
Buckstaff was allowed to retain $625 for the payment of 
a claim in litigation. No complaint was made on this 
account and we continue the allowance. The result is 
that the judgment of the district court should be reversed, 
and judgment will be entered here similar thereto, except 
that the amount thereof will be $1,859.09, to which 
should be added interest at seven per cent from Decem
ber 31, 1891, when the balance was taken.  

DECREE ACCORDINGLY.  

NORVAL, J., not sitting.  

CHARLES J. OLSON, APPELLEE, V. WALTER J. LAMB ET AL.  

APPELLANTS.  

FILED SEPTEMBER 23, 1898. No. 8019.  

1. Judicial Sales: PURCHASE By ATTORNEY: TRUSTS. An attorney may 
not purchase at judicial sale property in which his client is in
terested. If he do so the client at his election may treat him 
as a trustee.  

2. - : - : - : RATIFIcATION. But the client by afterwards 
dealing with the attorney as the owner, may ratify the purchase 
or estop himself from claiming the benefit thereof.  

3. - : : - If the attorney conceal from the client ma
terial facts which might affect the client's election, dealings 
with the, attorney on the basis of the latter's ownership, but in 
ignorance of such facts, will not prevent the client, on learning 
the facts, from then enforcing the trust.  

4. - : CONTRACT RELATING TO BIDs. A contract between two per
sons, whereby one of them is to bid at a judicial sale, with pro
visions for subsequently handling the property on behalf of 
both, will be upheld, when the intent or effect was not to chill 
bids or prevent competition, but to permit a bid to be made on 
behalf of both where neither could bid alone.  

5. Attorney and Client: JUDGMENT, An attorney who purchases a
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judgment against his client may recover thereon only the amount 
he paid and not the face of the judgment.  

6. Constructive Trustee: FRAUD: ACCOUNTING. While a constructive 
trustee, for actual fraud, may be denied reimbursement, this rule 
will not be extended to a case where the circumstances raising 
the trust were not directly the result 6f the fraud. If there was 
fraud in collateral matters this may be compenshted in the ac
counting.  

7. Contracts: FRAUD: REscissIoN. A contract rescinded for fraud is 
rescinded in toto, and an adjustment of matters growing there
from must proceed on both sides independent of the contract.  

8. Constructive Trustee: COMPrENSATION. A constructive trustee who 
is charged with rents should be credited with his reasonable 
expenditures, and may be allowed a reasonable compensation 
for managing the property.  

9. Attorney: TRUSTS: COMPENSATION. An attorney who purchases 
for his own benefit will not, in a suit to declare a trust, be al
lowed compensation for professional services in procuring the 
sale to be confirmed.  

10. Set-Off: PARTNERSHIP. A claim owing to a firm of which the de
fendant was a member cannot be set off against debtsowing 
by the defendant individually.  

11. At' -rney and Client: JUDICIAL SALES: ACCOUNTING. An attorney 
owned in his own right one of several liens upon property under 
foreclosure. A sale wus had and to procure a re-sale he offered 
to bid a certain sum. On the re-sale he bought for $1,000 less 
than his offer. To procure confirmation he remitted $1,000 from 
his own lien. One of his clients held a lien of equal priority, 
and the bid actually made was insufficient to pay this class.  
Held, That on an accounting the client was entitled to such share 
of the $1,000 as he would have realized if the bid had been that 
much higher and no remittitur entered.  

APPEAL from the district court of Lancaster county.  
Heard below before TIBBETS, J. Reversed.  

The opinion contains a statement of the case.  

Ricketts d Wilson, for plaintiff and the Prentice Brown
stone Company: 

The set-off was erroneously allowed. (Dorsey v. McGee, 
30 Neb. 657; 22 Am. & Eng. Ency. Law 287, notes 1, 3; 
2 Bates, Partnership sec's. 1078, 1084; Deon v. Stetson, 
9 Met. [Mass.] 341.)
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Where an agent is unfaithful to his trust, or abuses 

the confidence reposed in him, or engages in transactions 

by which he acquires interests adverse to those of his 

principal, or otherwise misconducts himself in the busi

ness of his agency, he should be deprived of commissions 

and comipensation. (1 Am. & Eng. Ency. Law 397; Larey 

v. Baker, 12 S. E. Rep. [Ga.] 684; Chatfield v. Simonson, 
92 N. Y. 209; Andrews v. Tyng, 94 N. Y. 16; Hofflin v.  
Moss, 67 Fed. Rep. 440; Cleveland & St. L. R. Co. v. Patti

son, 15 Ind. 70; Porter v. Silvers, 35 Ind. 295; Vennum v.  

Gregory, 21 Ia. 326; Sumner v. Reicleniker, 9 Kan. 320; 

Pollard v. Lathrop, 20 Pac. Rep. [Colo.] 171; Barnes v.  

Mays, 16 S. E. Rep. [Ga.] 67.) 
Where an attorney buys for himself property in rela

tion to which he has been intrusted with regarding the 

interests of his client, the court should compel the pur

chaser to act as trustee and not as owner. Where an 

attorney makes a purchase secretly and does not disclose 

that he is purchaser, the purchase is voidable at the op

tion of the client. The defendant claiming title through 

the judicial sale should be required to convey the prem

'ises to his client and to account to the latter for the rents 
and profits. (Baker v. Humphrey, 101 U. S. 494; Johnson 

v. Outlaw, 56 Miss. 546; Briggs v. Hodgdon, 7 Atl. Rep.  

[Me.] 388; Moore v. Brocken, 27 Ill. 23; Pearce v. Gamble, 
72 Ala. 341; Sutherland v. Reeve, 41 Ill. App. 302; Wheeler 

v. Willard, 44 Vt. 645; Barrett v. Bamber, 9 Phila. 202; 
Wright v. Walker, 30 Ark. 48; McPherson v. Watt, L. R.  

3 App. Cas. [Eng.] 254; Davis v. Smith, 43 Vt. 269; 

Harper v. Perry, 28 Ia. 60; Stockton v. Ford, 11 How. [U.  

S.] 232; Wade v. Pettibone, 11 0. 60; Ingalls v. Rowell, 
36 N. E. Rep. [Ill.] 1018; Wilson v. Kellogg, 77 Ill. 47; 

Loyd v. Malone, 23 Ill. 43; Manhattan Cloak & Suit Co.  

v. Dodge, 21 N. E. Rep. [Ind.] 344; Crayton v. Spullock, 
13 S. E. Rep. [Ga.] 561; Phelps v. Benson, 29 Atl. Rep.  

[Pa.] 86; Hatch v. Fogerty, 40 How. [N. Y.1 492; Cun

ningham v. Jones, 15 Pac. Rep. [Kan.] 572; Zeigler v.  

Hughes, 55 Ill. 288; West v. Raymond, 21 Ind. 305; Simp-
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son v. Lamb, 7 Ell. & Bl. [Eng.] 90; Baker v. Humphrey, 
101 U. S. 494; Eoff v. Irvine, 18 S. W. Rep. [Mo.] 907; 
Davis v. Kline, 9 S. W. Rep. [Mo.] 724; Succession of 
Hoss, 8 So. Rep. [La.] 833; Larey v. Baker, 12 S. E. Rep.  
[Ga.] 684.) 

Where actual -fraud is shown the court should refuse 
its aid to remedy the condition of the wrongdoer. (Wal
ton Plowo Co. v. Campbell, 35 Neb. 173; Gilbert v. Hoffman, 
26 Am. Dec. [Pa.] 105; Guckenheimer v. Angerine, 81 N.  
Y. 397; Burnhain v. Heselton, 20 Atl. Rep. [Me.] 80; Con
necticut MAutual Life Is. Co. v. Smith, 117 Mo. 261; Sands 
v. Codwise, 4 Johns. [N. Y.] 599; McCasky v. Graff, 62 
Am. Dec. [Pa.] 336; Goble v. O'Connor, 43 Neb. 49.) 

Any coumbination or arrangement between intending 
bidders which tends to prevent competitive bidding, 
renders the sale to one of such colluding bidders fraudu
lent and void. (Devine v. Harkncss, 117 Ill. 45; Crumb v.  
Davis, 54 Ia. 25; Brisbane v. Adams, 3 N. Y. 129; Carroth
ers v. Harris, 23 W. Va. 177; Cain v. Cox, 23 W. Va. 594; 
Gardiner v. Morse, 25 Me. 140; Durfee v. Moran, 57 Mo.  
374; Wooton v. Hinkle, 20 Mo. 290; Hook v. Turner, 22 
Mo. 333; Abbey v. Dewey, 25 Pa. St. 413; Hamilton v.  
Hamilton, 2 Rich. Eq. [S. Car.] 355; Jackson v. Ludeling, 
21 Wall. [U. S.] 616; Jones v. Caswell, 3 Johns. Oas. [N.  
Y.] 29; Benedict v. Gilnan, 4 Paige Ch. [N. Y.] 58; 
Brown v. Ljnch, 1 Paige Ch. [N. Y.] 147; Easton v. Maw
kinney, 37 Ia. 601; Martin v. Evans, 2 Rich. Eq. [S. Car.] 
368; Weld v. Lancaster, 56 Me. 453; Fleming v. Hutchinson, 
36 Ia. 519; Underwood v. MeVeigh, 23 Grat. [Va.] 409.) 

The agreement of a bidder to pay the judgment of an
other in consideration of the latter not bidding is fraudu
lent. (Slingluff v. Eckel, 24 Pa. St. 472; Barton v. Benson, 
126 Pa. St. 431.) 

Lamb, Adams & Scott, contra: 

Neither plaintiff nor cross-petitioner could have re
covered the property, and there is no equity in their 
case. (Burke v. Daly, 14 Mo. App. 542; Page v. Stubbs, 39
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Ia. 537; Wilber v. Robinson, 29 Mo. App. 165; Johnson v.  

Outlato, 56 Miss. 541; Marsh v. Whitmore, 21 Wall. [U. S.] 
178; Kisling v. Shaw, 33 Cal. 425.) 

Plaintiff and cross-petitioner are estopped from setting 

up any claim to the property. (Gillespie v. Sawyer, 15 

Neb. 536; TVilcox v. Raben, 24 Neib. 372; Forbes v. McCoy, 
24 Neb. 706; Malley v. Thalhcimer, 44 Conn. 41.) 

Neither upon the pleadings nor by the defendant's 

conceding to the cross-petitioner the right to redeem, 
which it did not have, does the plaintiff or the cross

petitioner obtain anything but the naked legal right.  

(Foley v. Holtry, 41 Neb. 563; McCulloch v. Scott, 13 B.  

Mon. [Ky.] 172; Johnson-Briiikman Commission Co. v.  

Missouri P. R. Co., 52 Mo. App. 407; Wynkoop v. Niagara 

Fire Ins. Co., 91 N. Y. 478; Beals v. Home Ins. Co., 36 N.  

Y. 522; Platt v. AXtna Ins. Co., 38 N. E. Rep. [Ill.] 538; 

Rob v. Vose, 15 Sup. Ot. Rep. 14; Connihan v. Thompson, 
111 Mass. 272.) 

Parties are bound to the particular form of action 

which they first adopt. (Barndt v. Frederick, 47 N. W.  

Rep. [Wis.] 6; Warren v. Landry, 42 N. W. Rep. [Wis.] 

247; O'Rourke v. Leva, 13 So. Rep. [Ala.] 747; Thomas v.  

Coultas, 76 Ill. 494; Rodernmund v. Clark, 46 N. Y. 354; 

Stevens v. Hyde, 32 Barb. [N. Y.] 171; Kinney v. Kiernan, 
49 N. Y. 164.) 

The election to redeem the property by the Prentice 

Brownstone Company, and the acceptance thereof by the 

defendant, constitute a binding contract, from which said 

cross-petitioner cannot retire except by the consent of 

these defendants. (Downey v. Gerrard, 3 Grant's Cas.  

[Pa.] 64; Beardsley v. Root, 11 Johns. [N. Y.] 464; 

Finlay v. Bryson, 84 Mo. 671; Vassault v. Edwards, 43 Cal.  

465; Estes v. Furlong, 59 Ill. 302; Tobey v. Foreman, 79 

Ill. 489; Favill v. Roberts, 50 N. Y. 222; Goodman v.  

Winter, 64 Ala. 410; Sowle v. Holdridge, 25 Ind. 119.) 

Defendants are entitled to a decree against the plain

tiff dismissing the bill, and against the cross-petitioner, 
the Prentice Brownstone Company, for the value of the
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improvements placed upon the property, not only for 
the amount expended, but for the amount that the im
provements have increased the value of the property 
over what it was at the date of the sale. (ChanirU v. Cole
man, 13 S. W. Rep. [Tex.] 800; Meilurray v. Day, 70 Ia.  
671; Smith v. Drake, 23 N. J. Eq. 302; Freichicelt v.  
Meyer, 39 N. J. Eq. 551; Hammoiiond v. Inloes, 4 Md. 138; 
Bacon v. Cottrell, 13 Minn. 184; Mulford v. Minch, 3 Stock.  
[N. J.] 17; Smith v. Tou-ushcnd, 27 Md. 369; McLauglin 
v. Barnum, 31 Md. 425; Oli:-cr v. Court, 8 Pr. [Eng.] 172; 
Ex parte Hughes, 6 Ves. [Eng.] 617.) 

Defendants are entitled to be reimbursed for all ex
penses paid or incurred and for all services rendered 
while in possession of the property. (Edwards v. Gott
schalk, 25 Mo. App. 549; Iddings v. Bruen, 4 Sandf. Ch.  
[N. Y.] 223.) 

Defendant is entitled to recover commissions for all 
moneys collected or paid out, and for all business done 
about the property while trustee. (Jennison v. Hapgood, 
10 Pick. [Mass.] 111; Shirley v. Shattuck, 6 Cush. [Miss.] 
13; Miller v. Becurleys, 4 H. & M. [Va.] 415; Barrel v.  
Joy, 16 Mass. 227; Gowing v. Hioward, 46 Barb. [N. Y.] 
579; Barney v. Saunders, 16 How. [U. S.] 542; Broton v.  
F'outh Boston Sacings Bank, 148 Mass. 300; Rensselaer & 
S. R. Co. v. Miller, 47 Vt. 152; Tucker v. Buffun, 16 Pick.  
[Mass.] 46; Vaterman v. Curtis, 26 Conn. 247.) 

The purchase by Muir and the conveyance by him to 
defendants do not change the rights of the parties. (Bee
cion v. Beeson, 9 Pa. St. 279.) 

IRVINE, C.  

This action was brought by Charles J. Olson against 
Walter J. Lamb and his wife, for the purpose of having 
a trust declared in favor of plaintiff in certain property 
alleged to have been bought by Lamb at judicial sale 
while he was acting as attorney for plaintiff. The Pren
tice Brownstone Company was made a party defendant, 
and by cross-petition alleged that Lamb was also its at-

SEPTEMBER 'I'ERM, 1898.Vol. 56] 100



11) NEBRASKA REPORTS. [VOL. 56 

Olson v. Lamb.  

torney in the foreclosure case resulting in the judicial 
sale, and it prayed that a trust be declared and convey
ance ordered. Both the petition and cross-petition origi
nally offered as a condition of the conveyance to reim
burse La-mb for his expenses. After the coming in of 
an answer in which Lamb; among other things, pleaded 
the agreement under which the sale was made, herein
after more particularly referred to, the plaintiff and the 
cross-petitioner amended their respective pleadings, 
withdrawing their offer to redeem and demanding a con
veyance without submitting to redemption. From the 
decree rendered appeals were taken by all parties. The 
appeal of Lamb raises, among other things, the question 
of the propriety of permitting the case to proceed on the 
amended petitions. The district court had, however, by 
its decree, required Olson to redeem, and had denied to 
the Prentice Brownstone Company any relief whatever, 
so that we cannot see how the propriety of the amend
ment becomes a material consideration.  

Preliminary to the consideration of the merits of the 
case a statement of the somewhat complicated, facts in
volved becomes necessary. In this statement we shall 
endeavor to omit, for the sake of brevity and clearness, 
non-essentials and the less important details. Their 
omission from the statement, however, is no indication 
that they have been overlooked in considering the case.  
In 1892 Mr. Howell was the owner of a certain lot in the 
city of Lincoln, and undertook the construction thereon 
of a building described in the record as the "Conserva
tory of Music," He made a contract with Olson for the 
stone and brick work on the building, and Olson began 
the performance of the work, purchasing material from 
several different persons to whom he became indebted 
therefor. After the work had progressed to a consider-' 
able extent, but before the building was under roof, it 
became evident that Howell was unable to proceed, and 
the decree on sufficient evidence finds that he was wholly 
insolvent. Mr. Lamb was then a member of the law firm
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of Lamb, Ricketts & Wilson, and Mr. Olson consulted 
him with reference to his interests. Mr. Olson intro
duced to Mr. Lamb the agent of the Prentice Brownstone 
Company, to which Olson was indebted for stone fur
nished for the erection of the building. Mechanics' liens 
were perfected both by Olson and the stone company, 
and a suit to foreclose the liens was begun by the stone 
company. About this time the firm of Lamb, Ricketts & 
Wilson was dissolved. The evidence indicates that busi
ness intrusted to it before the dissolution was carried 
on by one or another of the members of the late firm on 
behalf of the old firm. The business -of Olson and the 
stone company was in part conducted by Mr. Wilson, but 
the evidence amply sustains the finding that Mr. Lamb 
remained the attorney of both parties until after the sale 
in controversy. There was on the property, at the time 
the liens accrued, a mortgage to the Nebraska Savings 
Bank of about $6,000. For the purpose of enabling How
ell to obtain a further loan Olson had consented that an
other mortgage be made which should have priority over 
any lien of his, and consequently the Savings Bank had 
made another mortgage loan of about $2,500. The ma
terial-men we have here to consider had not, however, 
waived their rights. Consequently when the decree was 
rendered in the foreclosure case it established the origi
nal mortgage as a first lien, a certain judgment which does 
not figure in the case as a second lien, then the liens of 
certain material-men as a third class of liens. Of these 
the Brownstone Company had one for $1,121.35, Henry 
M. Leavitt $1,673.43, L. K. Holmes $970.87. Olson was 
individually liable for these debts. As the fourth lien 
the second mortgage -ot the Savings Bank was estab
lished. Olson's lien followed as the fifth lien, and 
amounted to $3,708.36. This decree was rendered June 
30, 1893, and within due time Howell filed a request for 
a stay, which would operate of course to stay the sale on 
the mortgage debts. Then began a long series of negotia
tions for the purpose of forming a plan for purchasing
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the property. The evidence shows that from the time the 
decree was rendered until February, 1894, when the sale 
was had, was a period of business depression and finan
cial stringency, and that the task of raising money suffi
cient to buy the property at a price protecting the me
chanics' liens was, to say the least, arduous. The details 
of these negotiations are only important in so far as they 
show how Lamb has become- interested personally in 
the litigation. The first plan was to sell the property 
subject to the first mortgage, while the execution of the 
decree in so far as it foreclosed that mortgage was sus
pended by the stay. It was proposed that the lienors, or 
some of them, should buy the property and Olson should 
proceed with the building until it should be inclosed, 
and so put in condition that a loan could be negotiated 
which might take care of the mortgages. This plan was 
defeated by Howell's withdrawing his stay. The Sav
ings Bank mortgages had by this time been assigned to 
one Miller as trustee for certain associated banks in 
Lincoln which had lent money to the Savings Bank to 
tide it through difficulties. When the stay was with
drawn these banks stood ready to buy in the property to 
protect their mortgages. This they could safely do, un
less there were other bidders, at the lowest price for 
which the property could be bought. In this state of 
affairs Mr. Lamb undertook to arrange a plan by which 
the lien owners should advance money to make a bid on 
the property sufficient to protect them. Olson proposed 
to raise about $3,000 for this purpose, and there is evi
dence that Mr. Lamb offered to assist him in so doing.  
The stone company, through some of its agents, promised.  
to do its part. Mr. Leavitt was, however, unable to raise 
his portion, and at this juncture Mr. Lamb bought the 
Leavitt lien himself, at a discount of about $100. The 
court found on sufficient evidence that Lamb made this 
purchase without the knowledge or consent of Olson 
or of the stone com'pany. ItCis clear, however, that they 
soon after learned of it and acquiesced therein, but-they
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were not informed that it had been purchased at a dis
count, and did not learn that fact until long after the 
sale. The stone company afterwards refused to advance 
any money. Its officers stated that no agent had au
thority to agree so to do. The property went to sale 
without any arrangement being consummated and was 
bid in by R. D. Muir, who had become the owner of the 
Holmes lien, for $970.87. Motions to set aside the sale 
were filed by Olson, the stone company, and by Lamb as 
owner of the Leavitt lien. In connection with the mo
tions Olson offered, in ease of a re-sale, to bid $8,500 and 
Lamb pledged himself to bid $8,000. The proof shows 
that Olson was not at that time responsible for such a 
bid but Mr. Lamb was of ample financial responsibility.  
The court set aside the sale, and negotiations were re
newed for acquiring the property on behalf of the lienors.  
Of these it is sufficient to say that no result was reached 
and that the stone company refused to take any part in 
the purchase. As the time of sale approached Mr. Lamb, 
in view of his bid of $8,000, made arrangements to borrow 
$10,000 on the security of real estate by him owned. The 
arrangements had been perfected but the money had 
not reached him on February 6, 1894, when the second 
sale took place. He had on that day only about $150 to 
his credit in the bank. Mr. Muir, having the Holmes 
lien to protect, was able to temporarily command the 
use of a considerable sum, but could not safely buy un
less he could almost immediately dispose of the prop
erty and re-possess himself of the money. Within a few 
hours of the time of the sale Muir and Lamb entered into 
a contract whereby Muir was to bid upon the property 
and continue to bid until Lamb should indicate that he 
should stop. If he should get the property under his 
bid he might within ten days sell it by paying to Lamb 
the amount of the Leavitt lien. If he should fail to so 
dispose of it he was to convey it to Lamb, on Lamb's 
paying him the amount of his bid and $500 additional, 
in which event Muir was to assign to Lamb the Holmes 
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lien, which -seems to have been a personal judgment 
against Olson. When the property was offered Miller on 
behalf of the bank's bid $7,000; Muir bid $7,001, and the 
property was sold to him. Muir failed to dispose of the 
property, and, Lamb's money arriving, he paid M1uir the 
amount of his bid, either directly or by paying the money 
to the sheriff and taking up a certified check which Muir 
had deposited. The sale was confirmed, the sheriff's deed 
to Muir was delivered to Lamb, and Lamb at once caused 

to be recorded both that deed and a conveyance from 
Muir to him.  

After the title was thus perfected in Lamb he made a 
contract with Olson whereby Olson undertook to per
form the labor necessary to complete the building accord
ing to certain designs which Lamb had made to fit it for 
a different purpose. By this contract Lamb's ownership 

of the Leavitt and Holmes judgments was recited, and, 
allowing certain deductions, their net amount was fixed 
at $2,500. Lamb agreed to pay Olson certain specified 

rates for labor performed on the building and on com

pletion 'of the work to release the judgments. This con

tract was carried out. The stone company had shipped 
a quantity of stone. which was not inwrought in the 

building prior to the foreclosure. In completing the 
building Lamb bought this stone and the stone company 
received pay from him therefor, knowing that he had be

come the owner of the property. Soon after the building 
was completed this suit was brought.  

It will be convenient to consider first the case of Olson 
and then that of the stone company. The position of 

Olson is that Lamb as his attorney could not without 
his consent buy the property for himself; that Lamb was 
guilty moreover of actual fraud which had a double 
effect: first, to relieve Olson from any estoppel which 
might arise by reason of his dealing with Lamb as the 
owner; and second, to deprive Lamb of all right to com

pensation or reimbursement. That an attorney cannot 
himself purchase at judicial sale the property in litiga-
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tion in which his client is concerned, and hold it to his 
own use without the consent of his client, is an elemen
tary principle. If be so purchase, the client may at his 
election treat 'him as a trustee and enforce the trust.  
Motives are immaterial, and it is also immaterial whether 
the client actually lost or gained by the transaction.  
Such a purchase is contrary to public policy. In sup
port of this rule there is a multitude of authorities, some 
of which may be found in 3 Am. & Eng. Ency. of Law 
340. It therefore results that from the fact of the re
lationship of attorney and client alone, Olson had a right 
to the benefit of Lamb's purchase, and could -enforce the 
trust unless he had first consented to the purchase,.or af
terwards by word or conduct elected and permitted Lamb 
to retain the property. Ordinarily undoubtedly his con
tracting with Lamb after the purchase, knowing him to 
be the owner, to finish the building for Lamb's benefit, 
and so encouraging Lamb to expend money in perma
nent improvements, would bind Olson both as an election 
and by estoppel. The facts which it is claimed relieve 
Olson from these consequences being those which it is 
asserted amount to actual fraud, are so complicated with 
the question of Lamb's right to reimbursement that the 
two questions can properly be considered together. We 
cannot see that the contract with Muir for the purchase 
of the property was fraudulent or that it was against 
public policy. It was not, as asserted, an arrangement 
to chill bids, nor did it seek to prevent anyone from bid
ding, as was the case in Goble v. O'Connor, 43 N'eb. 49.  
The situation was this: Lamb was able to buy the prop
erty but did not possess cash on the day of sale sufficient 
to permit him then to bid. Muir, on the contrary, had an 
arrangement for the temporary use of sufficient money 
to enable him to bid, but the necessity of repaying that 
money within a short time was such that h'e could not 
buy without some assurance that the purchase would be 
taken off his hands. The contract then was an arrange
ment between two men, neither of whom could bid alone,
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but by whom a single bid might be made if they acted 
in concert, and the case is in this aspect in line with 

Gulick v. Webb, 41 Neb. 706, where it was held that where 

the object is not to prevent competition or chill bids, but 

to enable parties to compete where without combining 

they could not do so, the transaction will be upheld. The 

remaining facts applicable to this branch of the case are 

the concealment of this contract from Lamb's clients, 
the concealment of the fact that Lamb had become the 

owner of the Leavitt and Holmes judgments for less 

than their face value, and a fact in connection with the 

confirmation of the sale which has not yet been stated.  

So far as Olson is concerned it is clear that he did not 

know the price at which Lamb bought the Holmes and 

Leavitt liens; and while he knew that Lamb had become 

the owner of the property soon after the sale, he did 

not know the nature of the contract by which that owner

ship was acquired. In view of the duties imposed by law 

upon an attorney, the failure of Lamb to disclose to Olson 

these facts must be treated as an unlawful concealment 

thereof. The other circumstance which has been- ad

verted to was that Howell had opposed the confirmation 
of the sale on the ground that it had been made for $7,001 
in the face of Lamb's offer to pay $8,000. For the pur

pose. of curing this defect Lamb entered a remittitur of 

$1,000 on the Leavitt lien, and it was due to this re

mittitur that the sale was confirmed. Olson did not 

know of this remittitur until after his subsequent con

tract with Lamb had been carried out. We think that 

Lamb's concealment of these facts from Olson was en

tirely sufficient to relieve Olson from the effect which 

would otherwise attach to his conduct in afterwards deal

ing with Lamb. An attorney who purchases judgments 

against his client at a discount cannot be permitted to 

reap an advantage therefrom. Such a purchase oper
ates for the bene'fit of the client, and the -fttrney is 
entitled only to the amount he paid for the judgments.  
(Larcy v. Baker, SG Ga. 468; Sutherland v. Reeve, 151 Ill.
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384.) The remittitur of $1,000 from the Leavitt judgment 
of course reduced the judgment both as a lien on the 
property and as a personal obligation of Olson. Olson 
was therefore indebted on these judgments much less 
than he supposed. The difference amounted to about 
$470 on the Holmes judgment and to $1,100 on the 
Leavitt judgment. Had he known this fact he undoubt
edly would not have made the contract with Lamb in 
the manner in which it was made, adjusting the amount 
of his debt at $2,500 when, in fact it was only about 
$1,000. Moreover, had he known the termis of the con
tract between Muir and Lamtb he would have known or 
could have learned that Lamb stood in the attitude of 
the purchaser at the sale and could be treated as a 
trustee. Without such knowledge Lamb appeared in 
the attitude of a subsequent purchaser from Muir. But 
while these facts, by relieving Olson of his election and of 
the estoppel, retained in him a right to redeem, we do not 
think that they deprive Lamb of the right to reimburse
ment. The sale itself was not actually fraudulent. It 
was simply against public policy and raised a construct
ive trust. In every case of this character which we have 
observed the purchasing attorney has been protected in 
his disbursement, even where he has been deprived of 
compensation for his services. The other facts were not 
inherent in the sale or so connected with it as to taint 
the purchase with actual fraud. In the accounting Olson 
can properly be compensated for any loss sustained by 
him in consequence of the concealment practiced upon 
him by Lamb, but such concealment was undoubtedly a 
material inducement to the subsequent contract, and 
should be given the effect of releasing Olson from those 
obligations including the settlement effected thereunder.  
On the other hand we think the contention of Mr. Lamb 
is sound, that if Olson be released from the terms of that 
contract affecting him, Lamb should also be released 
from its other terms. Lamb agreed to pay the price he 
did for the work in view of the adjustment of Olson's debt
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to him at $2,500. The settlement thereby effected not 
being binding on Olson, the adjustment should be made 
hot according to the contract, but on the basis of whac 
Olson's labor was reasonably worth in completing the 
building.  

In this connection we may here dispose of certain other 
features of the accounting had. The court allowed Lamb 
$300 for services in procuring the confirmation of the sale.  
We must regard this as an unwarranted allowance.  
The sale was on such terms that Olson was entirely 
uninterested in its confirmation, and it was evident 
that Lanib performed these services on his own behalf.  
We know of no rule which permits an attorney endeavor
ing to purchase for himself to receive compensation from 
his client'for his efforts in so doing. The decree also in
cludes as an allowance to Lamb $500 for his services in 
the foreclosure case. These services were rendered on 
behalf of the firm of Lamb, Ricketts & Wilson and are 
not a proper set-off in a suit against one member of the 
firm. Another item allowed Lamb was $750 for services 
in superintending the building. We think the rule is 
that even a constructive trustee is entitled to compensa
tion for managing property, where he is chargeablewith 
the rents. The decree charges Lamb with the ificome 
from the property; and taxes and other expenses, in
cluding a reasonable compensation for management, 
should in equity be deducted from the amount so allowed.  

The accounting in order to ascertain the amount re
quired to redeem proceeded in several particulars on a 
false basis, and we have not findings in all respects suffi
cient to enable us to restate the account. As to Olson 
the case must be reversed and remanded with directions 
to the trial court to retake the account, allowing to 
Olson the benefit of the discounts at which Lamb pur
chased the liens, including the $1,000 remittitur, and to 
allow him also the reasonable value of his work under the 
contract to complete the building; to charge Lamb with 
rents. On the other hand Lamb should be credited with
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his actual disbursements in buying the property, in com
pleting the building and in managing the same. He 
should be allowed nothing for legal services, but receive 
a reasonable compensation for superintending and man
aging the property after he acquired title.  

We now reach the case of the Prentice Brownstone 
company, and what has already been stated applies in 
great measure to this branch of the case. The stone 
company positively refused to buy the property or to 
advance any money for the purpose of purchasing it or 
protecting its lien. The day after the sale an agent of 
the company was in Lincoln and what occurred is some
what in dispute. It is very evident that Mr. Lamb told 
the agent that by some means they were still in potition 
to take the property and protect themselves. According 
to Lamb the statement was that "he had kept a string 
to it." It is equally clear that the nature of this "string" 
was not disclosed, and that the company did not know 
that Lamb was in effect the purchaser. The company 
again peremptorily refused to take any steps. Here 
again by this action and by the company's subsequently 
selling'stone to Lamb to complete the building, knowing 
that Lamb claimed it as his own, there would be a:t 
election allowing him to take the property; but the force 
of this election was avoided, in the first place, by Lamb's 
concealing the fact that he was the purchaser and could 
therefore be treated as a trustee. Moreover the com
pany's rights were unjustly affected by other facts of 
which it then had no knowledge. and of which it did not 
acquire knowledge until -after the building was com
pleted. The bid of $7,001 was just about sufficient to 
discharge the liens prior to the first group of mechanics' 
liens, one of which was held by the stone company. The 
company did not know that the amount of the other 
liens in this class had been reduced by Lamb's purchase 
thereof at a discount, nor did it know that the terms of 
the sale were such as to provide in whole or in part for 
the discharge of the other liens in the same class, to the
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entire exclusion of the lien -of the stone company. Then 
when the sale was confirmed Lamb's remittitur of $1,000 
upon the Leavitt lien was to make good his offer to pay 
$8,000. Had he paid $8,000 the stone company would 
have received its proportionate part thereof as one of 
the third class of lienors. By paying -only $7,001 and re
mitting $1,000 on the Leavitt lien Lamb in effect paid the 
whole of the excess of his offer above $7,001 to himself to 
apply on the Leavitt lien, entirely excluding the stone 
company which stood in equal priority. Such a transac
tion cannot for a minute be tolerated. The stone com
pany must also be permitted to redeem. In adjusting its 
account it should be allowed credit for such portion of 
this $1,000 as it would have been apportioned had the 
bid been that much higher and no remittitur entered.  
It should also be given the benefit of the discounts on the 
two liens.  

Finally, the court erred in entering a judgment abso
lute against Lamb for the amount which he obtained by 
these discounts and by the remittitur, and then calcu
lating the amount required from Olson to redeem at the 
full sum. This would require Olson to pay the whole 
amount and recover part back on his judgment. The 
amount owing Olson from Lamb should be deducted 
in ascertaining the amount required to redeem, and any 
judgment against Lamb should be effective only in case 
of Olson's failure to redeem.  

The judgment is reversed and the case remanded with 
directions to proceed in accordance with this opinion.

REVERSED AND REMANDED,
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ISAAc ADAMS V. NEBRASKA SAVINGS AND EXCHANGE 

BANK.  

FILED SEPTEMBER 23, 1898. No. 8253.  

1. Justice of the Peace: JURISDICTIONAL AMoUNT: INTEREST. In com
puting the "amount in controversy" to ascertain whether a case 
is within the jurisdiction of a justice of the peace, interest ac
crued at the time of suit on an interest-bearing debt should be 
considered.  

2. - : - . It is not the amount which the bill of particulars 
shows the plaintiff might claim, but the actual amount of his 
demand, which ascertains the jurisdictional amount.  

3. - : - : VARIANCE. Where there is a variance in respect 

to the amount demanded between the bill of particulars and 
the writ, the writ controls.  

4. - : - . Where the defendant failed to appear, the justice 
of the peace had jurisdiction of the subject-matter, the amount 
for which he might render judgment according to the face of 
the writ and the indorsement thereon being less than $200.  

5. - : WRIT: DEFAULT: AMOUNT OF JUDGMENT. A statement of 
plaintiff's demand in the writ and its indorsement as $150 and 
interest, without specifying the rate of interest or the time for 
which it was demanded, authorize judgment by default for only 
$150 and interest from the commencement of the action.  

6. Review: ASSIGNMENTS or ERon: CORRECTION Or ERRoas. While 
this court will not reverse a case for errors not called to the at
tention of the district. court and specifically assigned in this 
court, nevertheless, when, in passing upon the assignments of 
error properly made, it is disclosed that they are not well taken 
because of an unassigned error, of which the defendant in error 
must avail himself to defeat the assignments made, and which' 
this court must pass upon to decide the case, such error will be 
corrected.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Reversed.  

The opinion contains a statement of the case.  

Isaac Adams, for plaintiff in error: 

Jurisdiction is to be determined by the amount sued 

for: (Brondberg v. Babbott, 14 Neb. 517; Bates v. Phwaix
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Publishing Co., 50 Neb. 79; Planket v. Evans, 2 S. Dak.  
434; Wharton v. King, 69 Ala. 365; Stewart v. Thompson, 
85 Ga. 829; Raymond v. Strobel, 24 Ill. 113; Stone v. Mur
phy, 2 Ia. 35; Lainberton v. Raymond, 22 Minn. 129; Evans 
v. Hall, 45 Pa. St. 235.) 

Interest claimed as part of the original contract sued 
on must be calculated in computing the amount in con
troversy. (Wilson v. Sparkman, 17 Fla. 871; Denver Brick 
Mfg. Co. v. McAllister, 6 Colo. 326; Stone v. Haokins, 56 
Conn. 111; Gregg v. Wooden, 7 Ind. 499; Schlenker v.  
Taliaferro, 20 La. Ann. 565; Barber v. Kennedy, 18 Minn.  
216; Reese v. Hawks, 63 Md. 130; Smith v. Smith, 15 Vt.  
620; Woodtward v. Jewell, 140 U. S. 247.) 

Silas Cobb, contra: 

Accrued interest should not be considered in determin
ing the question of jurisdiction, nor the costs. (12 Am.  
& Eng. Ency. Law 283, 284; Fisher v. Hall, 1 Pike [Ark.] 
275; Hedgecock v. Davis, 64 N. Car. 650.) 

Interest being an incident may be thrown off. (Evans 
v. Hall, 9 Wright [Pa.] 235; Bradley v. Lill, 4 Biss. [U.  
S.] 473.) 

Plaintiff may remit the excess and confer jurisdiction.  
(Hawes, Jurisdiction of Courts sec. 33, note 4; Farley v.  
Gibbs, 4 N. Y. Supp. 353.) 

The amount in controversy means the principal with
out interest. (Jackson v. Whitfield, 51 Miss. 202.) 

Plaintiff may remit at the trial, though, in his plead
ing, he claims more than the jurisdictional amount.  
(Best v. Best, 16 Mo. 530.) 

The court will not make a computation and act on the 
inference to be drawn therefrom as to the amount in con
troversy. (Scott v. Lunt, 6 Pet. [U. S.] 349.) 

IRVINE, C.  
The Nebraska Savings & Exchange Bank sued Adams 

on a promissory note before a justice of the peace. It 
recovered a judgment and Adams took the case .to. the
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district court on error, and the judgment was there af
firmed. Adams now brings the case to this court.  

Adams, both in the district court and here, relies on a 
want of jurisdiction arising from the amount in con
troversy, which he claims is beyond the jurisdiction of 
a justice of the peace. The note set out in the bill of 
particulars is for $150, with interest at the rate of 10 
per cent per annum from July 22, 1890. The suit was 
begun August 22, 1895. The bill-discloses no payments, 
and it follows that, if interest is to be considered in com
puting the amrount in controversy, the bill showed that 
more than $200 was due. The prayer of the bill of par
ticulars is "for judgment upon said note for $150 and 
interest according to its tenor, and costs." The summons 
issued by the justice recited that the plaintiff sued "to 
recover the sum of $150 and interest due on a certain 
promissory note." The summons was indorsed: "If de
fendant fail to appear plaintiff will take judgment for 
$150 and int. as within specified and all costs, not to 
exceed $50." The defendant did not appear before the 
justice and judgment was entered for $200. If, as de
fendant in error contends, interest is not to be considered 
in computing the amount in controversy, jurisdiction 
affi rm atively appears throughout the proceedings; but 
we think that interest accrued at the time of suit, if do
manded, must be considered as a part of the "amount in 
controversy." The phrase just used is that employed by 
the constitution in limiting the jurisdiction of justices of 
the peace. (Constitution, art. 6, sec. 18.) Interest is not 
so far collateral to the debt that when suit is brought it 
can with any pretense of reason be said that the interest 
as well as the principal is not in controversy. Some 
statutes, notably those regulating the jurisdiction of the 
federal courts, by their express terms, either include or 
exclude interest for this purpose. Where the statute is 
silent and uses the phrase "amount in controversy," 
there is no reason and should be no authority for saying 
that such amount refers to the principal alone, although
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the actual controversy may, and sometimes does, relate 
to the interest alone. All our decisions indicate a want 
of power in a justice to render judgment for more than 
$200. This must be because the demand cannot be raised 
beyond that figure, by allowance of interest or otherwise.  

This consideration does not dispose of the case. In 
Brondberg v. Babbott, 14 Neb. 517, it was said: "It seems 
to be well settled that in a court of limited jurisdiction 
it is the amount stated in the ad damnum clause of the 
writ that gives jurisdiction even in cases where the pe
tition or bill of particulars states a different amount as 
that for which judgment is demanded." We think that 
statement, although it was there obiter, is correct. The 
writ is the principal thing in acquiring jurisdiction, and 
it is that to which the defendant must look and on which 
he may rely in determining whether he shall appear and 
contest the case, or disregard it and permit the plain
tiff to proceed. This writ did not disclose from what 
time or at what rate the plaintiff claimed interest. In 
the absence of such data a claim for $150 and interest did 
not show that more than $200 was. demanded. More
over our statute provides that there shall be indorsed on 
the writ the amount for which the plaintiff will take 
judgment if the defendant fail to appear, and that if he 
fail to appear judgment shall not be taken for a greater 
amount and costs. (Code of Civil Procedure, see. 910.) 
The strictness with which this provision has been en
forced may be seen in Watson v. McCartney, 1 Neb. 131; 
Co-operative Stove Co. v. Grinies, 9 Neb. 123; McKay v.  
IHinman, 13 Neb. 33. The indorsement in this case was 
that judgment would be taken for "$150 and int. as 
within specified." Even if it be conceded that a reference 
to the body of the summons will satisfy the statutory re
quirement, this indorsement, neither of itself nor when 
coupled with the vague statement in the writ, specified 
an amount beyond the principal or gave data from which 
an amanit might be ascertained. All except the state
ment of the principal is so vague that it must be re-
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jected, and the court should not, on defendant's failing 
to appear, have rendered judgment for more than $150.  
We conclude that while accrued interest, if demanded, 
must be considered in computing the jurisdictional 
amount, nevertheless, as the plaintiff may remit the ex
cess, if it appear that he is entitled to more than that 
amount (Code of Civil Procedure, sec. 1003), the amount 
is to be found from plaintiff's actual demand, and not 
from the amount that the bill of particulars indicates 
that he might properly demand. (Stone v. Murphy, 2 Ia.  
35.) But when there is a variance as to the amount de
manded between the prayer of the bill of particulars 
and the writ, the writ governs. If the judgment which 
may be rendered under the terms of the writ be within 
the jurisdiction of the court, jurisdiction of the subject
matter exists. Such was here the case.  

But we now meet this difficulty: The plaintiff in error, 
both in the district court and here, raised only the ques
tion of jurisdiction. He did not by any assignment of 
error in either court suggest that the judgment was too 
large. It is the established practice to disregard all 
errors where the matter was not called to the attention of 
the district court and Where it is not here specifically 
assigned. In this case the investigation of the question 
properly raised discloses the error in the amount of the 
judgment, and the error is of such a character that it is 
only by considering it and determining that it was error 
that we reach the conclusion that the actual assignments 
of error are not well taken. Indeed the defendant in 
error has been compelled, to avoid the conclusion that 
there should be a dismissal for want of jurisdiction, to 
itself call attention to the real error. Under these cir
cumstances, and because to decide the case we have been 
compelled to notice the error and adjudicate it to be such, 
we think we should proceed to correct it. AcKa v. Hin
man, supra, points out the course which the district court 
should have pursued. It should have permitted the 
plaintiff to remit the excess of the judgment above $150
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and if plaintiff saw fit to do so, have affirmed the judg

ment as so modified. The judgment of the district court 

is reversed and the ease remanded with directions to so 

proceed.  
REVERSED AND REMANDED.  

Louis W. POMERENE v. SCHOOL DISTRICT No. 56, 
BUTLER COUNTY.  

FILED SEPTEMBER 23, 1898. No. 8233.  

1. School Districts: INDEBTEDNESS: TIME WARRANTS. A school rlis

trict may not incur indebtedness in the erection of a schoolhouse 

and issue in evidence thereof warrants payable at a future date 

and bearing interest. (State v. Sabin, 39 Neb. 570, followed.) 

2. - : - : - : CONTRACTS. A contract with a district board 

providing for payment in such time warrants is tainted with the 

same vice as the warrants themselves, and no recovery can be 

had thereon.  

3. -- : CoNTRACTs: AssUMPsIT. Whether a person who has per

formed work under such a contract may recover therefor on an 

implied assumpsit, not decided, it appearing that the action so 

far as based on that theory was barred by the statute of limita

tions.  

ERROR from the district court of Butler county. Tried 

below before WHEELER, J. Affirmed.  

Ricketts & Wilson, for plaintiff in error.  

S. H. Steele, Steele Bros., and A. J. Evans, contra.  

IRVINE, C.  

In substance the petition in the district court alleged 

that the voters of the defendant school district Septem

ber 12, 1887, authorized the issue of bonds in the sum of 
$16,000 to complete a ward school building and to erect 

a high school building, and at the annual meeting held 

April 2, 1888, the board of education was by the electors
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authorized to put into the high school building, then in 
course of construction, a steam heating apparatus; that 
of the proceeds of the bonds $4,000 was used in complet
ing the ward building, and $10,000 in constructing the 
high school building; that the board advertised for bids 
for the steam heating apparatus, Pomerene & Percival 
tendered a bid therefor and the contract was let to them.  
A copy of the bid and acceptance is incorporated into the 
petition. The bid provides for payments as follows: "On 
completion of the work $325 cash payment; $500 in war
rant due Sept. 1, 1890; $500 in warrant due March 1, 
1891." The petition then alleged that the board of edu
cation accepted the work September 2, 1889, and issued 
warrants in accordance with the contract; that the war
rant last to mature had. not been paid, although a tax 
had been levied and collected sufficient to pay it. It was 
further averred that the price stipulated was the reason
able value of the work performed, and that the claim is 
now the property of the plaintiff. A demurrer to this 
petition was sustained, and the action dismissed. It will 
be seen that the petition, while drawn in a single count, 
has a triple aspect. It might be regarded as a suit on the 
warrant, a suit on the special contract, or on a quantum 
i cruit.  

So far as the action is based on the warrant it has al
ready been by this court decided adversely to the plain
tiff. (State v. Sabin, 39 Neb. 570.) That was an applica
tion for a writ of mandamus to compel payment of the 
warrant. At the close of the opinion it is said that the 
court was not then required to determine what remedy, 
if any, was open to the plaintiff; certainly it was not 
mandamus. While therefore only the duty of paying the 
warrant was there directly determined, it was held that 
no such duty existed for the reason that the school board 
was without authority to issue a "time warrant"-that 
is, 'one payable at a future day, and bearing interest.  
That decision had for its fundamental principle that a 
district board is limited in its power by the statutes, and
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that the statutes provide for the creation of debts for 

erecting schoolhouses by the issuing of bonds. To per
mit time warrants to be issued would be to suffer an 

evasion of the statutory conditions under which alone 
such indebtedness may be incurred. The decision fol

lowed School District v. Stough, 4 Neb. 357, where it was 
said that contracts for the erection of schoolhouses 
should be made with reference to the funds in the treas
ury for that purpose, and that the board has no power to 
draw warrants on a fund which has been proposed but 
not raised. Andrews v. School District, 49 Neb. 420, is in 
line with the foregoing cases. Counsel refer to certain 
statutory provisions which they claim imply a right to 
incur indebtedness otherwise than by issuing bonds, and 
we are asked to reconsider the.questions decided in the 
cases cited. The most that can be said of this branch of 
the argument is that it shows that the main question 
would as one of first impression be one whose solution 
would be attended with doubt, but that is true of all 
questions where precedent is of real assistance. It is 
only those questions where the precedents are clearly 
wrong that call for re-examination. Where the point 
is -on principle doubtful stare decisis is a safe maxim.  
The reasons which render the warrant unenforceable ap
ply with equal force to the contract. The case is not like 
Andrcws v. School District, where the contract was lawful 
and only the warrants void. Here the contract expressly 
provides for payment in illegal warrants, and is tainted 
with the same vice as the warrants themselves.  

It is suggested that it is only the district board which 
is prohibited from incurring debts in such manner, and 
that the electors themselves may do so or authorize the 
board in that behalf. - But the authority from the electors 
here pleaded is merely to put in the steam heating ap
paratus. The requirement of payment in time war
rants appears for the first time in the contract nade 
by tle board. The authority granted was to be exer
cised in a lawful matter. The record affords no basis



VOL. 56] SEPTEMBER TERM, 1898. 129 
Westinghouse Co. v. Tilden.  

for an inquiry as to the soundness of the distinction 
suggested.  

Nor can we in this case determine whether, the work 
having been performed and accepted by the district, an 
implied assumpsit arose to pay therefor. If such an ob
ligation existed the cause of action arose on completion 
of the work, or at latest on its. acceptance, which is shown 
by the petition to be September 2, 1889. This suit was 
brought June 7, 1895. The statute of limitations is a de
fense presented by the demurrer, and affords an effective 
bar to the implied assumpsit.  

AFFIRMED.  

WESTINGHOUSE COMPANY V. Josimi 11. TILDEN.  

FILED SEPTEMBER 23, 1898. No. 8238.  

1. Principal and Agent: BREACH OF CONTRACT: ACTION FOR COMMIS
sioNs: PLEADING. A contract between a manufacturer and a 
selling agent provided that on deferred payments commissions 
should be paid only on payment of the notes representing such 
deferred payments, and in proportion as payment should be 
made. In an action for commissions the agent declared solely 
on the contract and alleged no breach except failure to pay.  
Held, That he could not, under such averments, recover commis
sions on unpaid notes, on the theory that the principal had been 
negligent concerning their collection.  

2. - : : : : AMENDMENT: PRoor. An amendment 
to such a petition, alleging that oral agreements and correspond
ence had modified the contracts, was insufficient to sustain proof 
of such damages, the amendment not alleging what modifications 
had been made.  

3. Violation of Instructions to Jury. A verdict in plain disregard 
of the instructions of the court is contrary to law.  

4. Evidence: LETTrEns: COPIEs. Letter-press copies of letters are but 
secondary evidence, and are not admissible against objection 
without showing the loss of the originals or giving notice to pro
duce them.  

ERROR from the district court of York county. Tried 
below before BATES, J. Reversed.  

13
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Mockett & Polk, for plaintiff in error.  

Harlan & Taylor, contra.  

IRVINE, C.  

Josiah H. Tilden for several years acted as agent for 
the Westinghouse Company in selling farm machinery, 
and brought this suit to recover moneys alleged to be 
due for services, for commissions on goods sold, and for 
moneys paid at the defendant's request. The petition 
alleged three written contracts-one for the year 1888, 
one for 1889, and one for 1890-and recovery was sought 
only on the basis of these contracts. A verdict was re
turned within the amount alleged in the petition to be 
due, but for more than that amount, deducting there
from claims admitted during the trial to be erroneous.  
A remittitur of $75 was entered and judgment rendered 
for the remainder. The defendant brings the case here.  

The judgment cannot be sustained. The written con
tract sued on provided on what terms Tilden should make 
sales. He was required to take notes to the company 
for deferred payments and transmit them to the com
pany. He might retain his commissions on cash pay
ments, but as to the deferred payments the contracts 
provided in unmistaiable terms that the company should 
remit him his commissions only in proportion as payment 
should actually be made. A large portion of the recovery 
was for commissions represented by unpaid notes, and 
an instruction permitted a recovery in such case, pro
vided the defendant had refused to turn the notes over 
to plaintiff to collect, and had failed to use reasonable 
diligence whereby the notes would have been collected.  
There was no requirement in the contract that the de
fendant should send the notes to plaintiff for collection, 
and there wais no averment in the petition that the cde
fendant had by its negligence failed to collect the notes.  
The plaintiff, after the evidence was in, moved to amend 
his petition to conform with the proofs in several re
spects; among them being to add: "Also by oral agree-
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ments and the said written and printed contracts as 
modified by correspondence and concessions made by de
fendant to plaintiff during the time plaintiff was in the 
employ of defendant." Leave to so amend was given, 
but the amendment was not in fact made, and it is im
possible to tell where the interpolation was to be made.  
But even had it been made in such connection as to indi
cate a pleading of some change in the contracts sued on, 
the words sought to be interpolated would not show what 
changres had been made in those contracts, and would 
show no right to recover in the respects referred to. So 
far as the verdict is founded on commissions on unpaid 
purchase-money, it is excessive and does not respond to 
the issues.  

The record also discloses that the jury allowed interest 
on the different items from the dates of the respective 
transactions. This was contrary to one of the instrue
tions, and in that respect the verdict was contrary to 
law, whether or not the instruction was correct. (Ault
man v. Reams, 9 Neb. 487; Onaha d& R. V. R. Co. v. Hall, 
33 Neb. 229; Standiford v. Green, 54 Neb. 10.) 

There were received in evidence over the objections of 
defendant a number of letter-press copies of letters ad
dressed by plaintiff to defendant. If they were genuine 
the originals were presumably in possession of the de
fendant. They were not accounted for, nor was any 
notice given to produce them. Such copies are secondary 
in their nature. (Delaney v. Errickson, 10 Neb. 492; Ward 
v. Beals, 14 Neb. 114.) In the latter case the court refused 
to reverse a judgment for a similar error because no pre
judice appeared. All the facts except one disclosed by 
the copies being otherwise fully established, and that 
one being immaterial, that view was proper. Here, how
ever, the letters related to matters directly in issue and 
also tended to show that plaintiff had been persistently 
seeking a settlement which defendant seemed to be evad
ing. They were very prejudicial in their character.

REVERSED AND REMANDED.
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MOLINE, MILBURN & STODDARD COMPANY V. SAMUEL 

HAMILTON ET AL.  

FILED SEPTEMBER 23, 1898. No. 8258.  

1. Replevin: INTERVENTION: FINAL ORDER: APPEAL. A third person 

filed a petition of intervention in a replevin case in the county 
court. He obtained leave to do so, but at the time of judgment 
his petition was dismissed, after a finding for plaintiff. Held, 
that this was an adjudication of the merits against him, and he 
might appeal from the judgment.  

2. Joint Appellants: QUESTION NOT RAISED BELOw. An objection that 

by the default of one of two joint appellants the appeal failed 
as to both, not examined, because preserved only by objecting 
to the evidence on the trial.  

3. Intervention: PLEADING. An intervener must plead some interest 
in the subject-matter of the litigation; a mere denial of plaintiff's 
right is insufficient to give him a standing in court.  

4. : . An interest in the intervener is a traversable fact, 
and in a case appealed from the county court the assertion of 
such interest in the petition of intervention in the county court 
does not excuse the failure to plead it, and so tender an issue 
in the district court.  

ERROR from the district court of Douglas county.  
Tried below before BLAIR, J. Re8versed.  

James H. McIntosh, for plaintiff in error.  

B. N. Robertson, contra.  

IRVINE, C.  

The Moline, Milburn & Stoddard Company sued out 
from the district court of Douglas county a writ of re
plevin for certain wagons. The B. N. Ousterihoudt Spring 
Wagon Manufacturing Company and Samuel Hamilton 
were made defendants. No service was obtained on the 
Ousterhoudt Company. The wagons were taken under 
the writ from Hamilton and delivered to plaintiff. Gar
wood P. Butts intervened by petition, asserting a lion a 
warehouseeman On the trial in the county court there
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was a finding for plaintiff, an order dismissing the peti
tion of intervention, and judgment for plaintiff. Hamil
ton and Butts filed a joint appeal undertaking and took 
the case to the district court, where the plaintiff filed 
his petition against the original defendants alone. Ilam
ilton made default. Butts answered the petition by deny
ing all its averments except as to the value -of the prop
erty. On the trial the plaintiff objected to the introduc
tion of 'any evidence on behalf of Butts. T he objection 
was overruled. At the close of the evidence the court 
peremptorily directed a verdict for Butts for the amount 
which his testimony showed was due him. The plaintiff 
tendered an instruction that it was entitled to a verdict 
against Hamilton who had made default. Judgment fol
lowed in favor of Butts for a delivery to him of the prop
erty or payment of the amount of his claim.  

The plaintiff, who brings the case here, asserts that 
Butts did not become a party, and for that reason should 
not have been heard. We do not think the record bears 
that construction. It shows that in the county court 
Butts was given leave to file his petition of intervention.  
The order at the time of judgment dismissing it was not 
a refusal to permit him to be heard, but a final judgment 
against him -on the merits of his claim, from which he 
had a right to appeal.  

It is also argued that, the appeal being joint and Hain
ilton having made default, the whole appeal fell. We do 
not consider this, because the question could not be prop
erly raised, as was here attempted, by objection to evi
dence on the trial. The same is true of the suggestion, 
which at once occurs, whether a defendant and an inter
vener claiming distinctly from one another can both ob
tain the position of appellants under a single undertak
ing.  

The exceptions to the instructions were well taken.  
Butts' only pleading in the district court was an answer 
to the petition, in effect a general denial. The petition 
asserted nothing against him. It alleged that plaintiff
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was the owner and entitled to the possession of the chat
tels and that Hamilton and the Ousterhoudt Company 
unlawfully detained them. These were the material aver
ments traversed by Butte. Their denial showed no right 
in the intervener to the property a.nd could not found a 
judgment for its delivery to him. The defendant in re
plevin it is true may under a general denial show a spee:a; 
interest in himself where such evidence negatives plain
tiff's averment of right of possession and unlawful deten
tion by defendant. But a stranger may not intrude him
self into a case without any interest in the subject-matter 
and defeat plaintiff by denying his right as against the de
fendant. Much less may such stranger without interest 
obtain judgment for a delivery to him of the property in 
litigation merely by disputing plaintiff's right. The first 
requisite of an intervention is that the intervener show 
that he claims an interest in the subject-matter of the liti

gation. (Code -of Civil Procedure, sec. 50a.) This is well 
illustrated by two cases of the same title-TVelborn v.  
Eskey, 25 Neb. 193, 25 Neb. 195. Each was replevin, in 
each there was an intervention, in each the district court 
had failed to 'rule on the petition of intervention, and the 
intervener sought a reversal for that reason. . In the 
latter the judgment was reversed. In the former it was 
affirmed, for the reason that the petition of intervention 
showed no interest in the intervener, and the error was 
therefore without prejudice. The assertion of an int2rest 
in the original petition of intervention in the county court 
was not enough. Under our practice new pleadings are 
filed on appeal. The allegation of an interest in the in
tervener was a traversable averment, and the intervener 
should, by appropriate pleadings, have made the aver
ment in the district court, and so tendered an issue. As 
the case stood the plaintiff was on the pleadings and 
proofs entitled to judgment against Hamilton, and Butts 
had, under his answer, no standing in court.

REVERSED AND REMANDED.
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MARY LAMB ET AL. v. LIZZIE LYNCH ET AL.  

FILED SEPTEMBER 23, 1898. No. 8291.  

1. Perpetuities: DEVISE TO Bisnor AND SUCCESSORS. The rule.against 

perpetuities is aimed against undue restraints on alienation. A 
devise to a named bishop and his successors, without such re
straiut, does not offend against the rule.  

2. Opinion Evidence: INsAITY. Non-expert witnesses can be per
initted to express opinions as to the sanity or insanity of a per
son only when they have shown other sufficient qualifications, 
and have stated the facts and circumstances upon which their 
opinion of mental condition is based.  

3. Testamentary Capacity: INSTRUCTIONs: REVIEw. The court having 
of its own motion instructed the jury as to the bearing of the 
testator's conduct, previously to executing a contested will, on 
the question of his mental condition at the time of such execu
tion, it was error to refuse an instruction, correct in law and 
applicable to the evidence, as to the bearing of his subsequent 
conduct on the same issue.  

ERROR from the district court of Douglas county.  
Tried below before KEYSOR, J. Reversed.  

T. J. Mahoney and Mahoney & Sntyth, for plaintiffs in 
error.  

C. A. Baldwin and George W. Doane, contra.  

IRVINE, C.  
James M. Ryan, a priest of the Catholic Church, died 

in Omaha, March 25, 1894, leaving an instrument, exe
cuted in due form, purporting to be his last will and tes
tament. By this there was bequeathed to Father Ryan's 
sister, Mrs. Mary Lamb, $8,000. The remainder of the 
estate-quite considerable in value-was bequeathed 
and devised "to the Rt. Rev. Richard Scannell, Roman 
Catholic Bishop of the diocese of Omaha, and to his suc
cessors in the bishopric of said. diocese, to be disposed 
of or used by said bishop in whatsoever manner said 
bishop shall deem of greatest advantage to the Roman
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Catholic Church in said diocese." The instrument was 
propounded for probate by Mrs. Lamb, and its probate 
contested by certain nephews and nieces of Father Ryan, 
heirs at law and distributees. The grounds of contest 
were, first, that the will by its terms was invalid; sec
ondly, that at the time it was made Father Ryan was 
not of sound or disposing mind; thirdly, undue influence.  
The county court admitted the will to probate. On ap
peal to the district court there was a verdict for the con
testants. The proponent, with whom joins the bishop, 
*brings proceedings in error from the judgment denying 
probate which resulted from the verdict. 

If, as contestants assert, the will is invalid on its face, 
the judgment must be affirmed without regard to what 
occurred on the trial. The illegality asserted is that the 
clause quoted creates a perpetuity. But we cannot read 
that clause in any manner even implying the slightest 
restraint on alienation, and it is only an undue restraint 
on alienation which creates a forbidden perpetuity. The 
grant to the present bishop and his successors is a limi
tation of the estate. It does not create estates in remain
der to the various successors. Moreover there is an ex
press grant of the power of alienation.  

The contention at the trial was, not that Father Ryan 
was insane in the usual sense, but that when the will was 
made he was so affected by bodily disease that he was 
for the time being incapable of exercising that degree of 
reason which the law in such case demands. Much of the 
evidence on this issue was in the form of opinions by wit
nesses not experts. All this testimony was objected to 
and the rulings admitting it are assigned as error. The 
character of this evidence and the foundation laid there
for may be illustrated by the testimony of Mrs. Lynch, a 
niece of the decedent. She testified that she knew Father 
Ryan; saw him at Mrs. Lamb's house in December, 1891, 
when he was there sick. He went there December 17.  
She saw him "mostly every day" the first week of his 
illness. Saw him December 25 (the day the will was
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executed). She that day went to his room and talked to 
him. He was in bed. Fourteen years before the trial she 
had kept house for him for a period of about three years.  
He had often promised he would give witness a house 
and lot. He had never in fact compensated her for her 
services. The day after the will was made she called on 
him. Tears came to his eyes, and he said: "Lizzie, I 
didn't intend to treat you that way. I didn't know what 
I was doing." He was in a very bad condition. Solely 
on this foundation the following question was asked: 
"From your acquaintance with Father Ryan as you have 
detailed it to the court and jury, tell the court whether 
or not on the evening of this 25th day of December, 1891, 
Father Ryan was in condition to transact ordinary busi
ness." She answered in the negative. The conditions 
under which the opinions of witnesses, not experts, may 
be received on such an issue, have been several times 
defined by this court. Such opinions may be received 
only wh!en they come from persons who have observed 
the person in question frequently and for a considerable 
period, and then only after they have narrated the facts 
on which their -opinion is based. (Schlencker v. State, 9 
Nelb. 241; Shults v. State, 37 Neb. 481; Polin v. State, 14 
Neb. 540; Pflcnger v. State, 46 Neb. 493; Hay v. Miller, 
48 Neb. 156; Hoover v. State, 48 Neb. 184.) The latter 
requirement is not merely of proof wherefrom it may 
appear that the witness had opportunities for observation 
justifying the formation of some opinion, but it is a re
quirement that the specific facts leading to the opinion 
be stated to th.e jury. The same rule prevails in most of 
the states, and while the reason therefor does not seen 
to have been stated in any of our opinions, it may be 
found from an examination and comparison of decisions 
elsewhere which this court has expressly followed, or 
which have been called to its attention in the investiga
tion of the earlier cases. Among such cases are the fol
lowing: Clapp v. Fllerton, 34 N. Y. 190; State v. Stickley, 
41la. 232; State v. Klinger, 46 Mo. 224; Grant v. Thompson,
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4 Conn. 203; Shaver v. A7'eCarthy, 110 Pa. St. 339; Hol

conb v. State, 41 Tex. 125; Connecticut Mutual LAfe Ins.  

Co. v. Lathrop, 111 U. S. 612. The witness must detail 

the facts to the jury, for its information, not to inform the 

court as to his opportunities to observe; and this to afford 

the jury means of determining what credit should be 

gliven to the opinion. Indeed the facts are the principal 

thing; the opinion, an incident. The facts being nar

rated, the witness may then, by such an opinion, say what 

impression they created on his mind at the time of the 

occurrence. Thus the jury has the basis for 'a judgment 
of its own-the aid of the witness's opinion, -and the 

means of weighing that opinion. It will be seen that the 

testimony of Mrs. Lynch was wholly wanting in this re

spect. She showed a long acquaintance and apparently 
intimate relations with Father Ryan and that she had 

seen him frequently about the time in question. But de

tails as to his condition, his conduct, his appearance are 

entirely missing. There is, it is true, a repetition of a 

short remark the day after that to which the inquiry im

mediately relates, but this remark throws no light on 

the issue we are now considering. His language might 

have been that of a person entirely sane -or wholly de

mented. With thie other witnesses the foundation was 

similar, except that a brief conversation with Father 

Ryan, immediately after the will was executed, was re

lated. The conversation was not significant of mental 
condition. If that was all these witnesses observed, and 

on which they entirely based their opinion, the opinion 
should have been excluded because not founded on suffi

cient data. (Sliauer v. McCarthy, supra.) If other facts 

were by them observed and used in forming the opinion, 
they should have been narrated. By this we do not mean 

that, before the opinion may be received, the witness 
must, to the remotest minutie, detail every fact which 
has in any degree influenced his judgment. That is im

possible. Unqeimembered trifles of appearance, gesture, 
accent, may have had an influence on the mind. It is
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precisely for the sake of obtaining in brief the resultant 
of these details, impossible of portrayal, that some court, 
permit the opinion to be given. But it is necessary that 
the essentials be narrated and detailed to such an extent 
that the jury may judge of the correctness of the opinion 
formed, and, therefore, from those facts itself form a con
clusion.  

Father Ryan lived more than two years after the will 
was executed. He recovered his health, at least to the 
extent that he made a journey to Chicago, and from time 
to time performed duties appertaining to his priestly 
office. There was evidence tending to show that after hi;s 
recovery the lawyer who drew the will and who had re
tained it after execution, told Father Ryan that he had 
heard talk of the latter's having made a provision for 
Mrs. Lamb different from that made in the will, and that 
he preferred for that reason to place the will in Father 
Ryan's custody; that Father Ryan kept the will for about 
a year and then gave it into the custody of Mrs. Lamb.  
The proponent requested the following instruction: "It 
will be your duty to inquire and determine from all the 
evidence in the case what the mental condition of the de
ceased was at the time of making the will in question, 
as his mental condition at that time will have to control 
as to whether he was of sound mind in making the will, 
and in this connection if you find from the evidence that 
he had the will in his custody and possession for a long 
period of time between the date of its execution and the 
time of his death, that during said time he was in the 
full possession of his mental faculties and uninfluenced 
by any coercion or undue influence and delivered said 
will to the witness Anna Lamb with instructions for its 
safe-keeping, you will take that fact into account as a 
circumstance bearing upon the question of 'his mental 
condition at the time the will was executed." This was 
refused. Thiere was also testimony tending to show that 
Father Ryan had previously expressed an intention to 
provide for other relatives and declared he would give
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nothing to the church. The court of its own motion in
structed as follows: "If you believe from the evidence 
that said testator before executing said instrument had 
expressed any fixed purpose and intention regarding the 
disposition -of his property at variance with the pro
visions of his said will, then you may consider whether 
,or not the provisions thereof are consistent with mental 
soundness and with his previously expressed and fixed 
purpose, if any; and if you find they are so, then those 
facts also may be- weighed by you in determining the 
question of mental soundness of said testator at the time 
of the execution of the written instrument under con
sideration." It is not always prror to refuse an instruc
tion correct in the abstract and applicable to the evi
dence, asked for the purpose of explaining the bearing 
of particular evidence singled out from the mass; but 
here we think the former instruction should have been 
given. It was applicable to the proof, stated the rule 
correctly, and related to evidence the pertiniency of which 
might not be realized or properly understood in the ab
sence of an instruction. The court had of its own motion 
instructed in a similar manner as to the pertinency of 
Father Ryan's past conduct, and justice demanded that 
on proper request it should also instruct as to the perti
nency of his subsequent conduct.  

REVERSED AND REMANDED.  

BRENNAN-LOVE COMrANY V. JAMES Hl. MCINTOSH.  

FILED SEPTEMBER 2a, 1898. No. 9791.  

1. Bill of Exceptions: AMENDMENTS. In settling a bill of exceptions 
it is not sufticient that a paper containing suggestions of amend
ments be attached, and that it be disclosed that such amend
ments were allowed. Amendments which are allowed should 
be 4ctually made in the body of the bill.
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2. -: CORRECTIONS AFTER SETTLEMENT. A district judge has au
thority, after the expiration of the time for settling a bill of 
exceptions, to make corrections therein, if it be found not to 
disclose what it was intended to at the time of settlement.  

3. . RETURN FOR CORRECTIONS BELOW. If it be disclosed, after 
the bill reaches this court, that it does not disclose what the 
trial judge intended at the time of settlement, it will be re
manded to the district court for correction under his supervision.  

PROCEEDING to review an order of the district court 
of Douglas county overruling a motion to quash the bill 
of exceptions. Heard below before DICKiNSON, J. Re
'manded for amen dmeints.  

lcikle d Gaines, for plaintiff in error.  

Charles A. Goss and James II. McIntosh, conitra.  

IRVINE, C.  

In this case the defendant in error moved in the district 
court, after the bill of exceptions had been settled, that 
the certificate thereto be cancelled and the bill quashed.  
The motion was overruled and the defendant has filed 
here a supplemental transcript embodying the proceed
ings, and seeks a review of the action of the district court 
on the motion.  

The record discloses that the plaintiff in error, the de
fendant in the district court, within the time limited 
tendered to defendant in error a proposed bill of excep.  
tions. The defendant in error returned it proposing eight 
amendments. Of these seven related to more or less 
formal changes in the .transcript of the oral testimony, 
the remaining one suggested that a copy of a telegram 
in evidence was incomplete in that it disclosed the mes
sage alone and did not show the check marks, whereby 
the tine and manner of transmission are indicated.  
Plaintiff in error wrote on the paper proposing the 
amendments: "The amendments hereby proposed are ac
cepted by defendant," and, with the paper attached to 
the bill, presented it to the trial judge, who settled the
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bill in that condition, the amendments not being in fact 
made. The motion to quash the bill was founded on the 
failure to incorporate the amendments, it being claimed 
that unless the -amendments be in fact made there is no 
authority to settle the bill without notice. On the hear
ing of the motion the court ordered the plaintiff in error 
to attach to the bill a true copy of the telegram or the' 
original thereof, and the latter having been done, over
ruled the motion, on the theory that the remaining 
amendments were sufficiently disclosed by the sugges
tions thereof.  

It is quite correctly contended by defendant in erroo 
that amendments are not properly made by a separate 
paper suggesting and allowing them. They should be 
incorporated into the bill before it is settled. This court 
will not look to several papers to find what the bill was 
intended to be. On one occasion at least this court has 
referred a bill so settled back to the trial judge that the 
amendments allowed might be incorporated under his 
direction.  

The further contention of defendant in error that, after 
the expiration of the statutory time for settlemient, the 
district judge had no power to make or permit an amend
ment, and that the whole bill must therefore fail, cannot 
be adopted. It is true that a bill of exceptions is the 
creature of statute, and can be allowed only within the 
time fixed by statute. But where .a bill of exceptions has 
been settled within that time it becomes a part -of the 
record, and if it be incomplete, or by mistake fail to rep
resent what it was intended to when the judge allowed it, 
the judge has the same power to correct it that he has to 
make (any other part of his record speak the truth. This 
court must take the bill as it comes from the trial court, 
but for many years it has been the practice, when it ap
peared that the bill failed to show what the district judge 
at the time of allowance intended that it should show, 
to remand the bill to that judge that it might be corrected 
under his supervision. (laefarland v. West Side hanprove-
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ment Ass'n, 47 Neb. 661, 53 Neb. 421.) In ordering the 
telegram to be attached the trial judge did only what 
this court on a proper showing would have directed him 
to do.  

But the bill is still imperfect in that it fails to con
form to the other amendments suggested and allowed.  
We have no authority to go through the bill and change 
it in these particulars, and while the papers attached 
show what these amendments should be, unless they be 
incorporated in the body of the bill it will be impossible 
to examine it properly. The action 'of the district court 
in overruling the motion to quash is affirmed, but the 
record will be returned to the trial judge with directions 
to cause the other amendments to be actually made.  

ORDER ACCORDINGLY.  

STATE OF NEBRASKA, EX REL. SOCIETY OF THE HOME 
FOR THE FRIENDLESS, V. JOHN F. CORNELL, AUDITOR.  

FILED SEPTEMBER 23, 1898. No. 10008.  

1. Claims Against State: APPEAL FROM DECISION OF AUDITon. Under 
the constitution every claimant against the state has the~right 
to have the auditor examine and pass upon his claim, and to ap
peal to the district court from an adverse decision.  

2. - : -- : OFFICERS. Statutes conferring power on other offi
cers to examine claims, and requiring the approval of such other 
oflicers before the claim is paid, are at the most requirements 
as to evidence. They cannot deprive the auditor of the power 
of passing on the claim or the claimant of the right to appeal.  

3. : RECORD OF AUlTon. The auditor is required to keep a 
record of his action on claims. A menorandum made on a 
voucher returned to the claimant is not such a record.  

4. - : - : CORRECTIONs. The auditor, if his records are by 
mistake or otherwise made to incorrectly state his action, may 
correct them by making them show what was actudky done.  

5. - : DUTY or AUDITon: MANDANUS. If .the auditor refuses to 
examine or pass upon a claim, this court will not examine into
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the merits of the claim as a means of determining whether ac
tion would be available to the claimant. It will compel action 
and leave the merits to be examined in the manner provided by 
law.  

ORIGINAL application for mandamus to require the 
auditor of public accounts to examine, audit, and allow 
or disallow claims presented by relator against the state.  
Writ allowed.  

J. H. Broady and H. A. Babcock, for relator.  

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, contra.  

IRVINE, C.  

This case is akin to State v. Williams, 54 Neb. 154, and 
State v. Cornell, 54 Neb. 158. It grows out of the same 
controversy and involves a portion of the claims involved 
in the latter case. State v. Cornell, supra, was an applica
tion for a writ -of mandamus to compel the payment of 
certain claims for supplies furnished to the Home for 
the Friendless and of salaries of officers thereof. The 
writ was denied because, for the disallowance of claims 
against the state by the auditor, the law affords an ade
quate remedy by appeal. After the decision of that case 
the present was instituted, the relator alleging that 
vouchers for the claims in controversy had been pre
sented to the auditor and that that officer had declined 
to act on them or make any record thereof or permit them 
to remain in his office. The prayer is for a mandamus 
requiring the auditor to examine, audit, and allow or dis
allow the claims. The auditor answered denying the 
validity of the claims, and averring that they had pre
viously been presented to him and that he had disal
1owed them by indorsing a rejection on each of the 
vouchers. The case ha-s now been submitted on the 
pleadings, and the report of the referee appointed to take 
the testimony.

144 [VOL. 56
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The first question naturally arising is on the issile 
whether the auditor-did refuse to act, or, on the other 
hand, disallowed the claims. If he disallowed them no 
further action can be demanded. The evidence on this 
issue discloses clearly what was done and resolves the 
issue into a difference of opinion between the parties as 
to the legal effect of the auditor's acts. Prior to the 
institution of the former case the vouchers were pre
sented to the deputy auditor, who examined them only 
so far as to ascertain that they were on behalf of the 
Home for the Friendless. Then by him or by his direc
tion there was indorsed on each: "Rejected because not 
approved by the board of public lands and buildings." 
After the decision of the former case, when its result 
was stated to the auditor, he declared that there had been 
no intention of passing on the claims, but that he had 
refused to examine thlem. He then furnished to relator 
a number of slips for the purpose of having them attac'hed 
to the vouchers. Each read as follows: "This claim pre
sented for auditing and allowance by the society of the 
Home for the Friendless, acting through H. A; Babcock 
as its attorney, iand the auditor declines to file, examine, 
audit, or consider the same because it has not been ap
proved by the board of public lands and buildings, and 
declines to miake any record thereof in the auditor's 
office." 

The constitution provides (art. 9, sec. 9): "The legisla
ture shall provide by law, that all claims upon the treas
ury, shall be examined and adjusted by the auditor, and 
approved by the secretary of state, before any warrant 
for the amount allowed shall be drawn. Provided, that 
a party aggrieved by the decision of the auditor and sec
retary of state may appeal to district court." In ac
cordance with this mandate the legislature has so pro
vided. (Compiled Statutes, ch. 83, art. 8.) But the legis
lature has also undertaken to surround the expenditures4 
on behalf of state institutions with additional safeguards.  
It has enacted (Compiled Statutes, ch. 83, art. 12) that 

14
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certain officers shall constitute a board of purchases and 

supplies; that vouchers for supplies approved by the 
board shall be approved by the secretary of state; and 
that the auditor shall thereupon draw his warrant there

for. It is also provided (Compiled Statutes, ch. 83, art.7) 

that the board of public lands and buildings shall ex

amine the accounts of officers of institutions, and, if cor

rect, approve them; and the auditor is then directed to 

draw his warrant. It is further enacted that no such 

claims shall be entitled to payment until so approved.  
Presumably the auditor refused to act because these pre
liminaries had not been satisfied, giving the statutes a 
literal construction. It is clear that by the constitution 
the auditor is made the responsible adjusting officer, and 

the legislation giving effect to the constitutional pro

vision requires him to pass upon claims and to keep a 
record of his action. The purposes of this case do not 
require us to determine to what extent it is competent 
for the legislature to control his action by requiring other 

officers to examine claims. Certainly the constitution 
contemplated two things: First, that the auditor should 
have the power, and on him should rest the duty, of ex
amining every claim upon the treasury; secondly, that 
every claimant should, by appeal from the auditor's de

cision, have the right to have tested judicially, and ac
cording to the ordinary methods of procedure, his claims 
against the state. Whatever restrictions the legislature 
may impose, of the kind to which we have referred, must 
be merely in the nature of evidential requirements.  
Without flagrant disregard of the constitution such leg
islation cannot be given the effect of transferring from 
the auditor to -other officers the power of examining and 
finally passing upon the merits of claims. Nor can such 
legislation be given the effect of depriving a party of 
the right to a judicial inquiry into the justice of his 
claim, by preventing an appeal. If the auditor may re
fuse to pass upon a claim because it has not been ap

proved by the board of public lands and buildings, the
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refusal of that board to approve a claim would defeat it 
finally and deprive the claimant of all right to be heard 
in the manner secured by the constitution. We do not 
pass upon the question whether the Home for the Friend
less is a state institution. Whatever its position it is 
entitled to have its claims ruled upon by the constitu
tional accounting officer and to appeal from his decision 
if adverse. .  

The proofs show that the auditor in fact refused to pass 
upon the claim, or to examine its merits, and refused to 
make any record. It is said that his indorsement on the 
vouchers was a rejection, and that he had no right to 
change his record. There are two answers to this argu
ment. The first is that the statute requires the auditor 
to keep the record. . An indorsement on a voucher not 
retained by the auditor, but returned to the applicant, is 
not such a record. The other is that if the auditor makes 
an entry which, through mistake, is false, and does not 
show what really occurred, he has the power to correct 
it, just as a court may correct its record. To hold other
wise would be monstrous. The auditor did not here un
dertake to ehange his action. He merely undertook to 
correct a memlorandum made by him which incorrectly 
stated his action.  

We do not mean to intimate whether the failure to pur
chase supplies through the board of purchase and sup
plies, or whether the failure to obtain the approval of the 
board of public lands and buildings, would be a sufficient 
reason for rejecting a claim. It is not a sufficient reason 
for refusing to pass upon it and make a record for an 
appeal. Giving the statutes their fullest possible force 
a claim so situated would only lack the necessary evi
deuce to justify its allowance.  

It is argued that because of these defects and on the 
merits of the claims, they must be disallowed, and that a 
writ will not issue to compel the performance of a vain 
act. No authority has been cited to this proposition, nor 
have we been able to find any. On principle it seems
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untenable. This court has no original jurisdiction of 

claims against the state. An application for a m;anda

mus cannot be used to confer jurisdiction to determine 

indirectly what the court has no jurisdiction to pass 

upon. Whether we consider the claims clearly good or 

clearly bad or of a doubtful character is of no conse

quence. The constitution gives the relator the right to 

present them, to have them acted upon by the auditor and 

to appeal from his decision. For this court, when such 

right has been denied, to inquire into the merits of the 

claim and to grant or refuse relief according as we think 

the claim should be allowed or rejected would be the 

plainest usurpation of authority reposed solely in the au

ditor in the first instance, and then in the courts through 

appellate proceedings alone. Further, a litigant has a 

right to a judgment in the manner provided by law even 

if that judgment be adverse to him, especially when such 

judgment is the foundation of a right to. appeal. While 

the auditor's action is not, strictly speaking, a judicial 

investigation and judgment, it is an essential prerequi

site to such investigation. To deny him one deprives 

him of the -other. All the cases where a court of compe

tent jurisdiction has been compelled to hear and pass 

judgment on a case, without any inquiry by the court 

awarding the writ into the merits of the case, or any 

direction as to what judgment should be rendered, are, in 

principle, applicable, as are those other cases where an 

officer clothed with discretion has been compelled to ex

ercise that discretion without directions as to the manner 

of its exercise. This court, like all others of last resort, is 

sometimes called upon to compel the judge of an inferior 

court to settle a bill of exceptions. It has never been 

suggested that to such an application it is a good answer 

to show that the bill if settled would not disclose any 

error. That is a question that the parties are entitled 

to have settled in a different way, and which cannot be 

inquired into on mandamus.  
Finally it is said that the relator is not the real party
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in interest. It claims to own the claims in controveriy 
and its title and its right to assert them are also ques
tions to be passed upon in auditing the claims. They do 
not justify a refusal to examine them.  

WRIT ALLOWED.  

FIRST NATIONAL BANK OF HASTINGS V. FARMERS & 
MERCHANTS BANK ET AL.  

FILED SEPTEMBER 23, 1898. No. 768J5.  

1. Negotiable Instruments: INDortSEMENTs. An indorser of a nego
tiable instrument guaranties the genuineness of prior indorse
ments.  

2. - : - : FORGERY: ESTOPPEL. Accordingly, where a check 
is drawn payable to the order of a named payee, one who takes 
the check on the forged indorsement of the payee and himself 
indorses it, is liable to the bank on which the check is drawn 
if that bank pays it in ignorance of the forgery, in the absence 
of circumstances estopping the drawer from setting up the for
gery.  

3. - : : : EVIDENCE. There was presented to a trust 
company by its local correspondent an application for a loan, 
offering certain land as security. The application was signed 
"B.," and an abstract also tendered showed title in B. The loan 
having been accepted, a bond and mortgage were tendered pur
porting to be executed by B. The company sent to the corre
spondent a check payable to the order of B. This check was 
presented to a bank bearing the indorsement "B." and also the 
indorsement of the correspondent. The bank paid the check to 
the correspondent and itself indorsed it, and the bank on which 
it was drawn paid it. B. did not own the land, and the abstract 
was false and forged. Held, (1) That if the application was made 
and the bond and mortgage executed by a third person, and that 
person indorsed the check, the indorsement was genuine, whether 
or not his real name was B., and although he did-not own the 
land; (2) if the correspondent himself signed the application, 
bond, and mortgage, and indorsed the check, the indorsement 
was a forgery.  

4. -: : - Evidence examined, and held not to 
sustain a finding that the indorsement was genuine.
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5. Principal and Agent: AGENT'S AUTHORITY: ESTOPPEL. A pri.e pal 

is not estopped to deny the authority of his agent to perform 

a particular act, on the ground that it was within the agent's 

apparent authority, unless the authority to perform it was ap

parent to the person dealing with the agent, and by him relied on.  

6. - : - . Evidence examined, and held not to show ap

parent authority in the correspondent to receive the money on 

the check.  

7. Custom: PLEADING AND PROOF. A custom, special to a particular 

class of business operations, to be availed of, must be pleaded, 
and, if put in issue, proved.  

ERROR from the district court of Platte county. Tried 

below before SULLIVAN, J. Reversed.  

J. B. Dessni, J. A. Gasto, and A. M. Post, for plaintiff 

in error.  

T. J. Mahoney, Mahoney, Afinahan & Snyth, McAllister & 

Cornelius, and Lake, 11am ilton & Maxwell, contra.  

IRVINE, C.  

In 1892 one A. M. Swartzendruver lived in Columbus 

and occupied certain relations with the Nebraska Loan 

& Trust Company of Hastings. The precise character of 

these relations is one of the questions in controversy, but 

it suffices for present purposes to say that he had author

ity to receive and transmit to the trust company appli

cations for loans on real estate security, and bonds and 

mortgages securing such loans, and, in some cases at 

least, to deliver the instruments transmitting the money 

to the borrower. He transmitted to the company an ap

plication for a loan, purporting to be made by one John 

Baughman, and offering certain described land in Platte 

county as security. An -abstract was also sent purport

ing to be made by Becher, Jaeggi & Co., and showing 

title in Baughman clear of incumbrance. The loan was 

accepted by the company and Swartzendruver trans

mitted to it a bond and mortgage, the bond purporting 
to be ex-eiited by Ranghman and the mortgage by 

Baughman and wife. The signatures were in each in-
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stance by a mark. The loan company sent to Swartzen
druver its check on the First National Bank of Hastings 
for $1,136, the net amount of the loan, the check being 
drawn payable to the order of John Baughman. Swart
zenlruver presented this check to the Farmers & Mer
chants Bank of Platte Center, indorsed as follows: "John 

his 

x Baughman. Witness: A. M. Swartzendruver. A. M.  
mark 

Swartzendruver." The bank paid him the amount of the 
check, and, having indorsed it, sent it to the United 
States National Bank of Omaha, which in turn indorsed 
it and sent it to the First National Bank of Hastings, 
which paid it. The trust company afterwards discover
ing that, as it supposed, the indorsement of Baughman 
was forged, the Hastings bank credited back to the trust 
company its amount, and brought suit against the Platte 
Center and the Omaha banks on their respective indorse
ments. Among the facts clearly established are that the 
land described in the mortgage did not and never did be
long to Baughman, that the abstract was forged, and 
that the certificate of recording of the mortgage was also 
forged.  

A large portion of the voluminous briefs is devoted to 
a discussion of the law with reference to negotiable in
struments drawn to the order of fictitious payees, and 
whether the fictitious character of the payee depends 
upon the non-existence of the person named or the draw
er's knowledge of his non-existence. An examination of 
the instructions against which this argument is directed 
convinces us that they really conform to the plaintiff's 
theory of the law in this respect and that they are not 
open to adverse criticism. On this branch of the case 
the essential issue made was whether the Baughman in
dorsement was genuine or forged, not whether such a 
person as Baughman existed or did not exist. After stat

ing the issues the court gave the following instructions: 
"7. From the evidence it conclusively appears that the 

Loan & Trust Company on the 10th day of August, 1892,
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had in its possession a bond for $1,200 and a mortgage 
to secure the same, covering real estate in Platte county, 
both of which instruments purported to have been exe
cuted by John Baughman; that the said Loan & Trust 
Company believed said Baughman was a real person; 
believed that he had executed the bond and mortgage 
aforesaid, and that in consequence thereof they were in
debted to him in the sum of $1,136; that they executed 
the check in question intending thereby to pay him such 
supposed indebtedness. It thus appears that the Loan 
& Trust Company, when it issued said check, intended it 
for a real person named John Baughman who it sup
posed had executed the bond and mortgage aforesaid.  
No other person, under these circumstances, could in
dorse said check, or without Baughman's true indorse
ment rightfully receive the money therein directed to 
be paid. Neither the defendants nor any other bank was 
authorized to pay or cash said check without the genuine 
indorsenient thereon of the payee, the person for whom 
it was intended by the Loan & Trust Company. There
fore, if Baughman was a fictitious person, and his name 
indorsed on the check a mere forgery, the payment 
thereof by the Farmers & Merchants Bank was unauthor
ized, and it and its co-defendant must bear the result
ing loss.  

"8. But if a person bearing the real or assumed name 
of John Baughuran made to the Loan & Trust Company 
the application for a loan given in evidence, and exe
cuted the bond and mortgage aforessid,'and also indorsed 
his name upon the check in question before it was pre
sented for payment to the Farmers & Merchants Bank, 
then the payment -of said check by said bank was author
ized and rightfully made, and the plaintiff cannot re.  
cover, even though Baughman did not own the land 
described in the mortgage and was unknown in this 
county, and either alone or in collusion with others, im
posed on and deceived the Loan & Trust Company with 
intent to cheat and defraud it.
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"9. The Loan & Trust Company, however, did not in
tend that said check should be paid to Swartzendruver.  
Therefore if he forged the abstract, bond and mortgage 

his 

and indorsement of the name of 'John x Baughman' 
mark 

on the cheek, payment thereof by the Farmers & Mer
chants Bank was unauthorized, and the plaintiff is en
titled to a verdict in its favor." 

By the seventh instruction the jury was told that, the 
trust company believing that John Baughman was a real 
person, and intending the cheek to be paid only to his 
order, no other person could indorse it, or, without 
Baughman's true indorsement, rightfully receive the 
money, and that the bank could not rightfully pay the 
mloney without his true indorsemlent. By the eighth it 
was in effect stated that if a person whose real or as
sumed name was Baughman had made the application 
and executed the bond and mortgage, and had indorsed 
the check, then the indorsement was genuine and the 
bank protected. The ninth was that the trust company 
did not intend Swartzendruver to be the payee, and if 
he indorsed the name of Baughman the indorsement 
would be a forgery. A little reflection, even without the 
aid of the many authorities cited, must show that this 
theory was sound. An indorser guaranties the genuine
ness of prior indorsements; and if the Baughman in
dorsement was not genuine the indorsing banks were 
liable, unless indeed the trust company was estopped to 
set up the forgery and the bank's repayment of the 
amount to the company was therefore voluntary-a ques
tion arising on another branch -of the case. If some one 
other than Swartzendruver, or even some one in collus
ion with him, falsely pretended to own the land, exe
cuted the bond and mortgage and indorsed the check, the 
indorsement would not be forged, it would be by the 
person to whom the check was in terms payable. The 
false representation of ownership of the land, and the 

assumption of a false name would be merely steps in de-
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frauding the company, but the crime would not be for
gery. But if Swartzendruver himself had executed the 
previous papers and indorsed the check, the indorsement 
was a forgery. He was not the one intended as the payee 
nor was he described as such.  

Examining the evidence with a view to this issue we 
are persuaded that it demanded a verdict for the plain
tiff, and that the verdict rendered cannot be sustained.  
In this we assume, as the parties assumed by their 
method 'of trial, and as the district court charged, that 
the burden of proof was on the plaintiff. The plaintiff 
so clearly satisfied this burden that without counter
vailing evidence there was no room for a finding adverse 
to plaintiff. The plaintiff showed that the abstract was 
forged, that Baughman never owned the land and the 
real owner had no connection with the transaction. The 
application stated Baughman's address to be Columbus 
and the postmaster did not know of such a person's ever 
receiving mail there. Several residents of the neighbor
hood, believing themselves conversant with its habitu6s, 
never heard of Baughman. The application was entirely 
in Swartzendruver's handwriting. The signature of 
Baughman in each instance, and that of his wife on the 
mortgage, was by means of a mark, and in each instance 
was witnessed by Swartzendruver alone. The check was 
presented by Swartzendruver alone, and no one could 
point to any other person as having had connection with 
the unlawful operation. Swartzendruver received the 
money and soon after fled the country. The inference 
from these facts certainly is that he was the criminal.  
The presumption of innocence does not aid the defend
ants. A crime was proved. Swartzendruver was at 
least an accomplice. To avoid the conclusion of forgery 
by him it is necessary to presume without any proof that 
another crime was committed by another person. There 
should be some proof of this before even a doubt of 
Swartzendruver's sole guilt could reasionably arise. It 

is claimed that there is some proof arising from two facts:
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First, the abstract was not in Swartmendruver's hand
writing; secondly, the certificate of acknowledgment of 
the mortgage showed that some person known to the 
notary to be Baughman, personally appeared and ac
knowledged it. Under the circumstances we cannot see 
that either fact has the slightest probative value. To 

present an abstract in Swartzendruver's handwriting 
would be an act of recklessness which would lead to 
the discovery of the fraud before its fruits could be 
plucked; while it would be an obvious mianosuvre to pro

cure an innocent person to copy such a paper and then 
use the copy. As to the certificate of acknowledgment 
it was Swartzendruver himself who as notary made the 

certificate. If he concocted the scheme and performed 
the other acts he would not hesitate to do this part.  
There is no sanctity about an official seal which makes it 
tell the truth when used by a dishonest man. To suppose 
without evidence that there was a guilty third person, 
and in face of strong proof of one crime, to avoid a finding 
thereof by presuming without evidence a different crime, 
is to reason irrationally. In criminal cases it is often 
said that the jury must not reason irrationally to create 
a doubt; that they must not resort to fanciful conjectures 
and absurd hypotheses having no bases in the evidence; 
that they must not doubt as jurors what they believe as 
men. If so, then in this, a civil case, where the plaintiff 
was only required to produce a preponderance of the evi

dence, the jury must not overthrow a strong presumptive 
case made by the proofs, by -the unfounded assumption 
of a state of facts which there is no evidence to render 
even probable. The mind is irresistibly led to the con
clusion that this transaction was a bold and systematic 
scheme of forgery, secretly devised and successfully car
ried out by Swartzendruver himself.  

One of the defenses interposed, and sustained to a cer
tain extent at least by special findings of the jury, was 
that Swartzendruver was the agent of the trust company, 
authorized -or apparently authorized to indorse the check
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or to procure its indorsement, and then to receive pay
ment and see to the application of the proceeds; that the 
trust company is therefore estopped from saying that the 
indorsement was forged, and that the lastings bank in 
repaying the money, did so voluntarily and was not 
legally damnified. The evidence does not sustain this 
theory. Swartzendruver was in a sense the agent of the 
company, although the latter saw fit to style him a "local 
correspondent." But his agency was limited in char
acter. The company furnished him blanks and he se
cured applications for loans which he forwarded to the 
company. He also sent abstracts, and if the loan was 
accepted procured the execution of the securities and 
sent them to the company. The company then remitted 
the loan through him, drawing in each instance, so far 
as the evidence discloses, a check to the order of the bor
rower. A form -of letter was used in this last remittance, 
apparently a printed form. In the Baughman case it was 
as follows: "We inclose for John Baughman our draft 
to close th'e loan as per statement." Then followed a 
statement of the account. Below this was a form be
ginning: "Close the loan with care. Remove all liens 
(if any) and pay all taxes due," followed by other in
structions. In the Baughman letter, all following the 
statement of account was stricken out. The words could 
be read below the erasing lines, but this served only to 
emphasize the fact that in this case Swartzendruver was 
to do nothing but deliver the check to Baughman.  
Clearly he had no actual authority to indorse it, or to 
receive the money after a genuine indorsement. But it 
is claimed that the transmission of previous checks, with 
directions to remove liens and pay taxes, conferred an 
apparent authority which could not be here limited as 
against the bank by secret instructions. To make out 
such a case defendant's reliance on such apparent author
ity would be an essential element. Authority to procure 
the indorsement and receive the money in other cases 
would not imply authority to forge the indorsement in
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i his. If the previous indorsements were also forged, such 
acts would not bind the company in this case unless at 
least when it sent this check it knew of the prior crimes.  
The evidence is that it did not have such knowledge.  
Authority to see to the application of money might imply 
authority to procure a genuine indorsement, but it would 
not imply authority to indlorse the name of a third person 
to whom the check was payable. The Platte Center Bank 
had paid two previous checks in a similar manner, and 
in one case Swartzendruver's instructions had been to 
pay prior liens. But if other elements of an estoppel ex
isted that of defendant's reliance did not, as based on 
that transaction, because it is not shown that the blank 
relied on the instructions so given or that it even knew 
thereof. The apparent authority which will estop a prin
cipal to deny an agency must be an authority apparent 
to the one dealing with the agent, and by him relied on.  

It is said that it is a matter of common knowledge that 
in such cases the correspondent is expected to procure 
payment of the check and discharge prior incumbrances 
from its proceeds, and that to do so he must either in
dorse the cheek or procure its indorsement. It is there
fore claimed that apparent authority thereby existed, 
the fact of Swartmendruver's agency being known to the 
bank. If such a custom exists, it is peculiar to a single 
class of -operations and is at variance with the tenor of 
the checks drawn in this case. The court certainly can
not ta.ke notice of such a custom and it was neither 
pleaded nor proved. Its legal effect, if it exists, cannot 
be now considered..  

REVERSED AND REMANDED.

SULLTVAN, J., and RAGAN, C., not sitting.
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STATE OF NEBRASKA, EX REL. IIIRAM SAVAGE ET AL., V.  

CHARLES B. LETTON, JUDGE.  

FILED SEPTEMBER 23, 1898. No. 9958.  

Replevin: DISMISSAL: RIGHTS OF DEFENDANT: JURY TRTAL. In an 

action of replevin wherein the property has been taken under 

the writ and delivered to the plaintiff, if the defendant on motion 
for such purpose secures a declaration of the non-jurisdiction 

of the court over the subject-matter of the suit and a dismissal 

thereof for that reason, he is not entitled by virtue of the pro

visions of sections 190 or 1041 of the Code of Civil Procedure or 

otherwise to have a jury impaneled, to inquire of his rights of 

property and possession. SULLIVAN, J., and RAGAN, C., dissenting.  

ORIGINAL application for mandamus. The facts are 

stated in the opinion. Writ denied.  

F. B. Sheldon and E. 0. Kretsinger, for relators.  

References: State v. Hunter, 27 Pac. Rep. [Wash.] 

1076; Whalcy v. King, 28 Pac. Rep. [Cal.] 579; State v.  

McClinton, 48 Pac. Rep. [Wash.] 740; State v. Engle, 127 

Ind. 457; Ex parte Charleston, 18 So. Rep. [Ala.] 224; 

Brown v. Mesnard Mining Co., 63 N. W. Rep. [Mich.] 1000; 
People v. Swift, 59 Mich. 529; Illinois C. R. Co. v. People, 
143 Ill. 434; State v. Scott, 53 Neb. 571; Garber v. Palmer, 

47 Neb. 699; Bolin v. Fines, 51 Neb. 650; Bartels v. Son

nenschein, 54 Neb. 68; State v. Tarpen, 1 N. E. Rep. [0.] 
215; State v. Home Street R. Co., 43 Neb. 830; State v.  

Merrell, 43 Neb. 575; State v. Holmes, 38 Neb. 355; State v.  

Laflin, 40 Neb. 442; State v. Thiele, 19 Neb. 220; O'Chander 

v. State, 46 Neb. 10; State v. Beall, 48 Neb. 817; City of 

Emporia v. Randolph, 56 Kan. 117; State v. Parker, 12 

Wash. 685; Shedenlelm v. Shedenhelmn, 21 Neb. 387; Grimes 
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George A. Murphy, contra.  
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v. Western Union Telegraph Go., 83 Ky. 271; Draper v.
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Davis, 102 U. S. 371; State Bank v. Green, 8 Neb. 297; 
Koun tze v. Erck, 45 Neb. 288; State v. Churchill, 37 Neb.  
702; People v. McRoberts, 100 Ill. 458; Ives v. Miuskegon 
Circuit Judge, 40 Mich. 63; Ex parte Perry, 102 U. S. 183; 
Ew parte Whitncy, 13 Pet. [U. S.] 404; People v. Dutehess, 
20 Wend. [N. Y.] 658; McGee v. State, 32 Neb. 154; State 
v. Kinkaid, 23 Neb. 641; State v. Powell, 10 Neb. 48; State 
v. Boweman, 45 Neb. 752; State v. Holliday, 35 Neb. 333.  

HARRISON, C. J.  

In an action of replevin, commenced in the county 
court of Gage county, the property was taken under the 
writ and delivered to the plaintiff. Issues were joined, 
a trial had, and judgment rendered, from which an ap
peal was perfected to the district court; and during the 
course of the proceedings in the appellate court a motion 
was presented for defendants that the writ be quashed, 
the action dismissed, and a jury impaneled to inquire 
of defendants' right of property, possession, and dam
ages, on the ground that the petition and affidavit filed 
in the court where, the suit was instituted were insuffi
cient and fatally defective in statements. The motion 
was sustained, the judgment of dismissal rendered, and 
the requested order made. The plaintiff prosecuted 
error procedings to this court and filed a supersedeas 
bond. The district court refused the defendants further 
proceedings in that tribunal during the pendency of the 
error proceedings in the cause in this court. The defend
ants instituted this action in this court to -obtain the 
issuance of a writ of mandamus to the judge of the dis
trict court by which he should be ordered to further 
hear the defendants in the replevin suit. To the petition 
in the case at bar the respondent filed a general demurrer 
and the issue thus made has been argued and submitted.  

The point to which we deem it best to direct attention, 
and on which to base the decision herein, is in relation 
to the right of defendants to further proceed in the ac
tion of replevin after they had succeeded on their motion
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and secured a dismissal of the plaintiff's suit for the 
reason, as given by the court, of a lack of jurisdiction in 
the court of inception, also of the appellate court. In a 
quotation in the petition from the journal entry of the 
action of the district court, when it passed on the mo
tion, there appears the statement: "The county judge 
had no jurisdiction to issue the writ in this action and 
this court acquired no jurisdiction by the appeal." This 
was followed by the recital of the judgment quashing 
the-Awrit of replevin, the dismissal of plaintiff's suit, and 
the order of inquiry of the rights-of defendants. It is 
provided in section 1041 of the Code of Civil Procedure, 
in relation to an action of replevin before justices -of the 
peace, as follows: "If the property has been delivered to 
the plaintiff, and judgment be rendered against him, or 
if he otherwise fail to prosecute his action to final judg
ment, the justice shall, on application of the defendant, 
or his attorney, impanel a jury to inquire into the right 
of property and right of possession of the defendant to 
the property taken;" and in section 190 of the Code, ap
plicable to replevin cases, as follows: "If the property 
has been delivered to the plaintiff, and judgment be ren-, 
dered against him on demurrer, or if he otherwise fail 
to prosecute his action to final judgment, the court shall, 
on application of the defendant or his attorney, impanel 
a jury to inquire into the right of property and fight of 
possession of the defendant to the property taken." We 
quote from both sections for the reason that it does not 
appear, in tthe petition herein, whether the replevin ac
tion was -one within the jurisdiction of the county judge 
acting as a justice of the peace, or was a term case and 
within the jurisdiction of the county court proper. A 
careful consideration of the question involved convinces 
us that under the provisions of these sections whenever 
judgment goes against the plaintiff in a replevin action 
in which the court has acquired and retains jurisdiction 
of the subjtct-matter, the defendant shall have the in
quiry; but where the court has apparent jurisdiction and
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its want or lack thereof in reality is laid bare or declared 
on motion of defendant, as it has no existence, it cannot 
be invoked by the defendant or exercised for and in any 
inquiry for him or adjudication of his rights. A court 
may always act in a cause to ascertain its jurisdiction or 
lack thereof, but when the latter is determined it will 
proceed no further than to divest itself of the appear
ance of that which does not exist. In the decision in the 
case of Campbell v. Crone, 10 Neb. 571, wherein a similar 
question to the one herein was discussed, it was said by 
LAKE, J., for the court: "Campbell certainly had no right 
to complain 'of an order which he had moved, nor of the 
consequences naturally and necessarily resulting there
from, one of which was, as correctly held by the county 
judge, that if the court was without jurisdiction as 
claimed by the motion to dismiss, and as the court had 
held by granting the motion, it was without authority 
to entertain the question of the right of property or of 
damages;" and in the syllabus it was stated: "The defend
ant having appeared specially and moved the court to 
dismiss the action for want of jurisdiction, which was 
done, he 'has no right to complain that the court after
wards refused to hear him, in that action, as to his right 
to the property replevied, or on the question of his dam
ages." (See, also, to the same effect, Moore v. Herron, 17 
Neb. 697; Hill v. Bloomer, 1 Pinney [Wis.] 463; Parsell 
v. Genesee Circuit Judge, 39 Mich. 542.) The last case cited 
is as follows: 

"Where, on motion of the defendant in replevin, the 
writ has been quashed as void for not describing the 
property seized, the defendant cannot have an assess
ment of damages, which is confined by Comp. L., sees.  
6758-9, to cases where 'the property specified in the writ' 
has been delivered to the plaintiff, and can cover no other 
property.  

"Mandamus. Motion submitted October 22. Denied 
October 31. Goods were taken from Parsell under a writ 
of replevin that did not describe them, the only descrip

15
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tion being in the affidavit annexed. The writ was ac
cordingly quashed as void, and Parsell waived return 
and asked an assessment of damages, which was refused 
for want of jurisdiction, the writ being void. le applied 
for mandamus to compel an assessment. The writ was 
denied." (See, also, Jordan v. Dennis, 7 Met. [Mass.] 590; 
Gray v. Dean, 136 Mass. 128; Burdctt v. Doty, 38 Fed. Rep.  
491; Smith v. Fisher, 13 R. I. 624.) 

Viewed in the light of the foregoing conclusion it ap
peared on the face of the petition in this case that the 
order of the court which the relators seek to enforce was 

non-effective and made without jurisdiction, and the 

pleading was open to attack by demurrer; the latter must 

be sustained, the writ denied, and the action dismissed.  

WRIT DENIED.  

SULLIVAN, J., and RAGAN, C., dissent.  

NORFOLK BEET-SUGAR COMPANY v. THOMAs G. HIIGHT.  

FILED OCTOBER 5, 1898. No. 8108.  

1. Construction of Petition: DEMURRER. Against an objection at the 
inception of a trial to the introduction of any evidence for plain

tiff on the ground that the petition does not state a cause of 
action, the pleading attacked will be liberally construed and 

if possible sustained.  

2. Master and Servant: RISKS OF EMPLOYMENT: NEGLIGENCE. An em

ploy6 assumes all the ordinary risks and hazards incident to the 

employment of which he is possessed of sufficient intelligence 
amd capacity to know and understand, and an adult person 

is presumed to be of sufficient mental power to comprehend 
such risks; but if a person is employed for a work which is dan

gerous or to labor in a dangerous place or situation, and, by 
reason of youth, inexperience, ignorance, 'or want of mental 
capacity he may fail or fails to comprehend the danger, it is 

the duty of the employer to warn the employ6 of the hazards 

and instruct him of the work. (Jones v. Florence Mining Co., 
66 Wis. 277, 28 N. W. Rep. 207.)
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3. . INSTRUCTIONs. An instruction in an action by a 
servant against the master for damages for injuries received 
while in the performance of work, which states that the em
ployd assumes the "ordinary risks of the business upon which 
he enters as far as these risks, at the time of entering on the 
business, are known to him, or could be readily discernible by 
a person of his age and capacity in the exercise of ordinary 
care," lwid, in the conditions of the issues as developed in the 
pleadings and evidence, prejudicially erroneous in its reference 
and limitation relative to time.  

4. Instructions: ISSUEs. An instruction which would allow the jury 
to render a verdict on an issue not of the pleadings is erroneous.  

5. :. . An instruction examined and determined not open 
to the criticism that in it there was an attempt to specifically 
state or cover all the essential or material elements of the issues.  

ERROR from the district court of Madison county.  
Tried below before ROBINSON, J. Rcccrsed.  

Robertson & Wigton, for plaintiff in error.  

Brone, Burnett & Jones and Mapes & Hazen, contra.  

HARRISON, C. J.  

The defendant in error instituted this action against 
the plaintiff in error, hereinafter designated the company, 
to recover an amount alleged to be his damages from in
juries sustained while in the employ of the company, 
by reason of its negligence. A verdict in favor of the 
defendant in error was returned in the district court, and 
judgment rendered thereon, and the company has re
moved the cause to this court for review of the proceed
ings in the trial court.  

At the commencement of the trial there was interposed 
for the company an objection to the introduction of any 
evidence. The ground of the objection was that the pe
tition did not state a cause of action. The objection was 
overruled, and such action is of the alleged errors pre
sented in argument here. So much of the petition as 
we need notice in the discussion of this point was as fol
lows:
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"1. That said defendant is and at all the times herein
after mentioned has been a corporation engaged in the 
manufacturing of sugar from beets at Norfolk, Nebraska, 
and operating at said town of Norfolk a beet-sugar fac
tory for such purpose.  

"2. On the 2d day of November, 1894, plaintiff, who 
then was a strong, able-bodied, healthy man, thirty years 
of age, was and for two weeks prior to said date had been 
employed by said defendant in and about its beet-sugar 
factory at Norfolk, as a common laborer.  

"3. On said 2d day of November, 1894, and 'at the time 
of the happening of the injuries and wrongs hereinafter 
complained of, plaintiff was employed as a common la
borer, as aforesaid, for defendant, in a room in its factory 
under the room commonly known and designated as the 
"Filter-Press Room," under the immediate charge and 
supervision of an agent, servant, and foreman of defend
ant by the name of Brugeman, the first name of said 
Brugeman plaintiff does not know, and therefore cannot 
state; but plaintiff avers in that behalf that on said date 
said Brugeman was the authorized agent, superintend
ent, and foreman of defendant in that portion of defend
ant's work in which plaintiff was employed, and that it 
was plaintiff's duty to receive orders respecting his work 
from said Brugeman and obey the same.  

"4. At the time of the happening of the injuries here
inafter complained of there was in use and operation by 
defendant in said room where plaintiff was -employed 
as hereinbefore recited, a wide belt, said belt being a 
part of the appliances used to propel certain machinery 
in and about the operation of defendant's work, said 
belt passing over and around an iron wheel connected 
with an iron shaft in the operation of a portion of de
fendant's machinery in said room. At the time of the 
happening of the injury, hereinafter complained of, said 
machinery was in motion, propelled by steam power, and 
said belt was running very rapidly. At said date, and 
wlhile said machinery and belt were running very rapidly
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as hereinbefore recited, there having accumulated upon 
Paid belt a quantity of water, and defendant's said fore
man, Brugeman, desiring to procure said water to be 
removed from said belt, carelessly and negligently or
derled and directed this plaintiff to procure a gunny sack 
and wipe the water from said belt, at a point thereon 
underneath -the portion of said belt passing over said 
wheel. Thart plaintiff had no experience in the use and 
operation of machinery of that character, and did not 
know that it was dangerous and unsafe to obey the order 
of said foreman, and in the manner directed attempted 
to wipe the accumulation of water from underneath said 
belt. That in truth and in fact it was very dangerous 
and unsafe to obey said order, and attempt, in the man
ner directed, to remove said water from said belt; that 
defendant and its agent and foreman, the said Brugeman, 
were well advised, did know, and ought to have known, 
that the service plaintiff was so directed to perform was 
very dangerous and unsafe; that in pursuance of said 
order and direction of said foreman, and without any 
knowledge of the dangerous and unsafe character of the 
service he was directed to perform, and without having 
had any experience, or opportunity to acquire such 
knowledge, plaintiff did procure a gunny sack, and in 
strict and literal compliance with said order -of said fore
man, and in the immediate presence and at the specific 
direction of said foremail, plaintiff underto-okoto perform 
said service and reiiove the water from said belt; that 
although plaintiff used the utmost care and caution in 
and about the attempt to perform such service, imme
diately upon said gunny sack coming in contact with said 
rapidly running belt, and without fault or negligence on 
the part of plaintiff in any manner whatever, said gunny 
sack, and plaintiff's hand and right arm in contact there
with, were drawn by said belt -over said wheel and around 
said shaft, and plaintiff's arm, and the bones thereof, 
crushed, bruised, broken, and mangled; that this de
fendant's foreman well knew of the fact that plaintiff
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was ignorant of the danger attached to the performance 

of said service, and well knew that plaintiff had had no 

experience in and about the operation of machinery of 

that character, or opportunity of acquiring knowledge 

of the danger of said service, and knew, and ought to 

have known, that the performance of said service was 

very dangerous and unsafe, and carelessly and negli

gently ordered plaintiff to perform said service and care

lessly and negligently failed to advise plaintiff of the 

dangerous and unsafe character of said service at and 

prior to the time plaintiff undertook to perform the 

same." 
In the solution of a question raised by a general .de

murrer to a petition made at the time of trial, and such 
was the effect of the action we have described in this case, 
there is to be applied the rule that the allegations of the 
petition shall be liberally construed and, if possible, th
pleading sustained. (Roberts v. Taylor, 19 Neb. 184.) In 
the decision of the case of Jones v. Florence MIining Co..  
66 Wis. 277, 28 N. V. Rep. 207, the supreme court of Wis
consin announced the following rule, the principle of 
which we think applicable herein, and approve: The 
duty devolved upon the master, employing in a danger
ous occupation a servant, who, from youth, inexperience, 
ignorance, or want of general knowledge, may fail to 
appreciate the danger, to first instruct the servant, and 
warn him, so that he may comprehend the danger, and do 
the work siafely with proper care on his part; and this, 
even though the servant consented to be employed in the 
dangerous situation. In the body of the opinion it is 
said, and citations made in support of the -statement, that: 
"We think it is now clearly settled that if a master em
ploys a servant to do work in a dangerous place, or where 
the mode of doing the work is dangerous and apparent 
to a person of capacity and knowledge of the subject, yet 
if the servant employed to do work of such a dangerous 
character, or in a dangerous place, from youth, inex

perience, ignorance, or want of general capacity, may fail
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to appreciate the dangers, it is a breach of duty on the 
part of the master to expose a servant of such character, 
even with his own consent, to such dangers unless he 
first gives him such instructions or cautions as will en
able him to comprehend them, and do his work safely, 
with proper care on his part. This rule does not in any 
manner conflict with the other well established rule that 
the employ6 in any particular business assumes all the 
risks and hazards which are incident to such business, 
when the employ6 is of sufficient intelligence and knowl
edge to comprehend the dangers incident to his employ
ment; and in the case of an adult person, in the absence 
of evidence showing the contrary, the presumption is 
that the employ6 has sufficient intelligence- to compre
hend the dangers incident to his employment. (Coomb, 
v. New Bedford Cordage Co., 102 Mass. 572; Sullivan v.  
India Mfg. Go., 113 Mass. 396; Grizzle v. Frost, 3 Fost. & 
F. [Eng.] 622; Gilmanv. Eastern R. Go., 13 Allen [Mass.] 
433, 441, 442; Bartonshill Coal Co. v. Reid, 3 Macq.  

[Scotch] 266-295; Hill v. Gust, 55 Ind. 45; St. Louis & 
S. E. R. Go. v. Valirius, 56 Ind. 511; Union P. R. Co. v.  

Fort, 17 Wall. [U. S.] 553; Thompson v. Railroad Co., 14 

Fed. Rep. 564; Cook v. St. Paul, 31. & M. R. R. Co., 24 N.  
W. Rep. [Minn.] 311; Anderson v. Morrison, 22 Minn. 274; 
Strahlendorf v. Rosenthal, 30 Wis. 674.) These cases, and 

many others which might be cited, fully establish the 

rule as above stated in regard to the employment of ser

vants who, by reason of youth, inexperience, or want of 

capacity, are unable to comprehend the dangers incident 

to a hazardous employment. There are many reasons 

given by the courts for holding to the rule above stated, 
the most satisfactory of which are: (1) that the master 

owes a duty toward an employd who is directed to per
form a hazardous and dangerous work, or to perform 

his work in a dangerous place, when the employd, from 

want of age, experience, or general capacity, does not 
comprehend the dangers, to point out to him the dangers 
incident to the employment, and thus enable him to
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comprehend, -and so avoid them, and that neglect to dis
charge such duty is gross negligence on the part of the 
employer; (2) that such an employ6 does not assume 
the risk of the dangers incident to such hazardous em
ployment, because he does not comprehend them, and 
the law will not therefore presume that he contracted 
to assume them." In the opinion in the case of Verdelli 
v. Gray's Harbor Commercial Co., 115 Cal. 517, 47 Pac.  
Rep. 364, the following observations on this subject are 
made: When one who is known to be an inexperienced 
person is put to work upon dangerous machinery, the 
employer is bound to give him such instructions as will 
cause him to fully understand the danger attending the 
employment-and the necessity for care. "The law ap
plicable to cases of this kind has been many times de
clared by this court. In Ingernian v. Moore, 90 Cal. 410, 
27 Pac. Rep. 306, it is said: 'It is, well settled that one 
who enters the service of -another takes upon himself 
the ordinary -risks of the employment; and if he is an 
adult, and engages to do a particular work, the employer 
has a right to presume, unless otherwise informed, that 
the employ6 is competent to perform it, and understands 
and appreciates such risks. But, on the other hand, 
when one who is known to be an inexperienced person 
is put to work upon machinery which is dangerous to 
operate, unless with care, and by one familiar with its 
structure, the employer is bound to give him such in
structions as will cause him to fully understand and ap
preciate the danger attending the employment, and the 
necessity for care.' " (See, also, Mullin v. California Horse
shoe Co., 105 Cal. 77, 38 Paic. Rep. 535; Ryan v. Los An
geles lee & Cold Storage Co., 112 Cal. 244, 44 Pac. Rep. 471; 
Foley v. California Horseshoe Co., 47 Pac. Rep. [Cal.] 42; 
Harrison v. Detroit, L. & N. R. Co., 44 N. W. Rep. [Mich.] 
1034; 2 Thompson, Negligence 1010; Nelson Mfg. Co. v.  
Stoltzenbiurg, 59 Ill. App. 628.) 

Liberally construed. the petition in this case stated a 
cause of action within the doctrine of negligence of the
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master relative to the rights of a servant, as given in the 
cases to which we have referred, and was sufficient to 
withstand the demurrer -of the time interposed; hence 
the trial court did not err in overruling the objection to 
the introduction of any evidence.  

Objections were urged against instruction numbered 
4 of the court's charge to the jury, which read as follows: 
"You are instructed that a servant is held to assume the 
ordinary risks of the business upon which he enters as 
far as these risks, at the time of entering upon the busi
ness, are known to him, or could be readily discernible 
by a person of his age and capacity in the exercise of or
dinary care; and while a person who engages for a par
ticular service only agrees to encounter the danger of 
that service, yet if being assigned to duties not within 
his contract, he determines to perform them as a part of 
his engagement, he is held to assume the necessary risks 
attendant thereon; and in that case it is for you to deter
mine, from a fair consideration of all the testimony, 
whether the danger, if any, to which the plaintiff was ex
posed at the time he entered upon the task of wiping 
the water from the moving belt, was such a danger as 
was known to him or could have been readily seen by a 
person of his age and capacity in the exercise of ordinary 
care." It is complained that the portion 'of this from the 
beginning, to and inclusive of the words "ordinary care," 
limits the risks which the jury were told the servant as
sumed to such as were known at the time of the employ
ment or then discernible by the -exercise of ordinary care.  
This portion of the instruction is open to the criticism 
made, and, furthermore, is defective and erroneous. The 
general rule, of which it is undoubtedly an attempted 
statement, is that the servant assumes all the ordinary 
risks incident to the employment (Missouri P. R. Co.  
v. Bawter, 42 Neb. 793, 60 N. W. ITep. 1044; Dehning v.  
Detroit Bridge & Iron Works, 46 Neb. 556, 65 N. W. Rep.  
186; Chicago, B. & Q. R. Co. v. McGinnis, 49 Neb. 649, 68 
N. W. Rep. 1057; Chicago, B. & Q. R. Co. v. Curtis, 51 Neb.
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442, 71 N. W. Rep. 42); and not alone such as are at the 
time designated in the instruction under examination 
known to the employ6 or then readily discernible by him 
by the use of ordinary care. This error was well cal
culated to mislead the jury in the present case as there 
was testimony to the effect that the defendant in error 
had wiped the belt at times during his employment and 
in a similar manner, prior to the attempt which closed 
with the injuries of which he complains in this suit.  

Relative to the further portion of the instruction, it is 
insisted that it was not applicable to any issue presented 
by the pleadings or to the evidence. There was testi
mony to the effect that the act which the defendant. in 
error essayed was not within the scope of his duties, but 
no such issue was raised by or of the pleadings, and the 
latter portion of the instruction was improper -and should 
not have been given. Whether this, in the absence of 
further error or errors, would be sufficient to call for a 
reversal of the judgment would- probably depend on an
other question, i. e., whether there was evidence on an
other and independent issue to sustain the verdict ren
dered. (Crosett v. Whelan, 44 Cal. 200.) But we need not 
and will not investigate as to this latter point more es
pecially since it would involve an inquiry into the evi
dence and a discussion of it and its weight.  

It is also argued that paragraph 5 of the charge to the 
jury was erroneous in that it was therein attempted to 
include all the elements of the cause as developed in evi
dence under the issues, and that essential matters were 
omitted. As we read the instruction the complaint made 
against it is not of force. The paragraph is probably not 
free from faults, but, if it has defects, the one urged is 
not one of them.  

As, for the error herein indicated in regard to a por
tion of the fourth instruction, there must be a new trial 
ordered, we deem it best not to comment on or discuss 
the evidence, and will pass the assignment of its insuffli
ciency to support the verdict.
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The judgment must be reversed and the cause re
manded.  

REVERSED AND REMANDED.  

H. HI. ANDERSON ET AL., APPELLANTS, v. W. H. KREIDULI.R 
ET AL., IMPLEADED WITH BENJAMIN MELQUIST ET AL., 
APPELLANTS, AND ICCOMB & KUBIAS ET AL., APPEL
LEES.  

FILED OCTOBER 5, 1898. No. 8206.  

1. Mortgages: PRIORITIES: RES JUDICATA. A finding of the court 
that the question of priority of liens between two mortgages 
was not settled in a prior action held supported by the evidence.  

2. Res Judicata: ISSUES. To sustain a plea of prior adjudication the 
matter in question must be shown to have been of the issues 
joined and tried in the former action.  

3.. Mortgages: ASSIGNMENTS. A mortgage is but an incident to the 
debt the payment of which it secures and its ownership follows 
the transfer or assignment of the latter.  

4. : : RELEASE BY ASSIGNOR. The assignor of a promis
sory note the payment of which is secured by a mortgage can
not as a rule release the promisor from liability for the debt, 
and, by such release, bind the assignee, or in any manner or to 
any extent disturb or change the force of the mortgage lien.  

5. Evidence of Agency. Held that the evidence will not sustain a 
finding that certain parties plaintiffs in a prior suit acted therein, 
and in some other matters connected with the transactions in
volved in the present litigation, as agents for the plaintiffs herein.  

6. Lis Pendens. The conditions of the issues as developed in evidence 
are such as not to present for discussion and decision the eiti
cency or force of a notice of lIs pendens perfected in an action 
in which it is now contended the question herein litigated was 
settled.  

APPEAL from the district court of Douglas county.  
Heard below before AMBROSE, J. Reversed.  

F. B. Tiffany, Bartlett, Baldrige & DeBord, J. Q. Burger, 
L. D. Holmes, Montgomery & Hall, and W. f. DeFrance, for 
appellants.
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Duiffic & Van Dusen, Bradley & DcLuinatre, Mcelunahan & 
Giliore, contra.  

HARRISON, C. J.  

On October 17, 1889, J. Herbert Van Closter executed 
and delivered to John L. Miles and Jame- Thompson 
three coupon bonds, each in the sum -of $5,000, and pay
able five years after date, and to secure the payment 
thereof, executed and delivered to the payees a mortgage 
of lot 27 in Rees Place, an addition to the city of Omaha.  
The mortgage was filed for record in the proper office of 
Douglas county, October 18, 1889. October 28, 1889, one 
of the notes or bonds was sold and transferred to the 
plaintiff, herein one of the appellants. December 2, 1889, 
another of the bonds was sold and transferred to W. C.  
Putnam, and by him to Laura A. Raff, Lida B. Raff, and 
Mary F. Raff. The other of said bonds was purchased by 
Daniel K. Reamey December 8, 1889, and duly transferred 
to him, and from him Mary I. Reamey became the owner, 
December 25, 1889. Of each note or bond and the ac
companying interest coupons, Miles & Thompson, by the 
indorsement of transference, became the guarantors of 
the payment thereof. The assignments of the mortgage
were not recorded; hence, of record, Miles & Thompson 
were the apparent owners and holders thereof. Subse
quent to the execution of the aforesaid notes and mort
gage, Van Closter made improvements on the mortgaged 
property, during the progress of which he incurred a 
large indebtedness; and mechanics' liens, amounting in 
the aggregate to about $10,000, were filed and perfected 
against the property. On August 2, 1890, Van Closter 
executed and delivered to Hl. H. Henderson three prom
issory notes, in total to the amount of $8,455.75, and a 
mortgage on the premises to which we have hereinbe
fore referred, as security for the payment of the notes.  
These notes were sold, indorsed, and delivered to the 
Omaha National Bank, appellee herein. It is not dis-
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closed of record that there was any 'assignment of the 
mortgage to the bank. The mortgaged property was by 
Van Closter afterward conveyed to William II. Kreidler.  
Van Closter had instituted an action in the district court 
of Douglas county in which he sought a recovery of Miles 
& Thompson of quite a large sum; and on October 28, 
1891, a contract was -entered into between the parties by 
which there was accomplished an adjustment or settle
ment of at least some of their matters of difference, of 
which agreement the following is an excerpt: "That said 
Miles & Thompson shall release said Van Closter from 
all personal liability upon any and all indebtedness con
tracted with them for loans made by the said Miles & 
Thompson, or either of them, to said Van Closter, and 
from all personal liability arising from indorsement of se
curities discounted or assigned as collateral by said Van 
Closter with said Miles & Thompson, or either of them, 
and shall hold the said Van Closter harmless from any 
personal judgments in favor of said Miles & Thompson or 
their assignees, arising either out of any loans made by 
said Miles & Thompson to said Van Closter, or out of 
any securities transferred by said Van Closter to said 
Miles & Thompson." After the existence of this agree
ment Miles & Thompson, who by reason of the failure of 
the original debtor to pay some of the interest coupons of 
the bonds first mentioned herein, and in compliance with 
their contract of guaranty, had paid the amount of such 
coupons as they became due and were unpaid, commenced 
an action to foreclose the mortgage for the amount of 
said coupons. The further references to that action 
herein will be to "Case No. 303, Docket 37." Such is the 
designation given it in the- brief for one of the parties to 
the case at bar. In Case 303, Docket 37, there was filed 
on December 14, 1893, an amended petition in which the 
cause of action was outlined as we have just, in substance, 
stated it. The Omaha, National Bank came into that suit 
by intervention on July 14, 1894, pleaded the notes it had 
acquired from H1. II. Henderson, and asked foreclosure
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of the mortgage which had been given to secure their 

payment. The agreement of October 28, 1891, between 

Miles & Thompson and Van Closter was also pleaded in 

the answer or cross-petition of the bank, and it was as

serted in the litigation that its effect had been to render 
void the mortgage first executed, or at least the contract 
had operated its postponment to the lien of the mortgage, 
the source of the bank's rights. For the bank there was 
filed and recorded in the proper office, of date Februa-y 
14, 1894, a notice of lis pendens. In April, 1894, there was 
a decree entered in which the right of priority between 
the claim of Miles & Thompson and the intervener, the 
bank, was determined; and on July 14, 1894, a final de
cree was entered in which the positions of the various 
liens were fixed. This decree was the subject of allega
tion in the answers and cross-petitions in the present suit, 
inclusive of the one filed for the bank; and it is asserted 
that it established the priority of the lien of the bank 
over that of the plaintiffs and others whose rights were 
asserted of derivation from the mortgage first in point 
of time of execution. In the case at bar there was a trial 
and resultant decree in which the lien of the bank was 
given priority to the liens of which the mortgage from 
Van Closter to Miles & Thompson was the source of ex
istence, and from which adjudication this appeal has 
been perfected.  

The first question presented in argument was in rela
tion to the force and effect on the rights of plaintiffs in 
this suit of the decrees in Case No. 303, Docket 37. The 
judge who presided at the trial of that action, and decided 
the issues, also heard and determined the points of con
troversy in this one. Of the findings made in the present 
suit was the following: "The court further finds that as 
to the allegations, in the answers and cross-petition of 
the answering defendants herein, that the interest and 
priority of the lien of the plaintiffs herein, under and by 
virtue of the mortgaae under which they claim, were ad
judicated and determined by this court, and by the final

[VOL. 56NEBRASKA REPORTS.174



Anderson v. Kreidler.  

decree entered on the 9th day of July, 1894, in the case 
of Andrew Miles et al. against J. Herbert Van Closter et 
al., Docket 37, No. 303, of the records of the district court 
of Douglas county, Nebraska, are not true, for that the 
evidence fails to show that there was any adjudication of 
the rights of the plaintiffs herein in said cause and that 
said decree has no binding force or effect upon the rights 
of the plaintiffs." This finding has full support in the 
evidence herein, which, on the subject involved, consists 
of the pleadings and decrees or portions of the record of 
the case to which reference is made. The matter now un
der consideration in the case at bar was not, in that, one 
of the issues, and was not litigated or determined. The 
amended petition therein declared upon certain interest 
coupons as the property of Miles & Thompson, that they 
had been sold, transferred, and the payment guarantied, 
and the guarantors, Miles & Thompson, the plaintiffs in 
the action, forced to pay them to their assignees; and it 
was asked that, to the extent the mortgage was a security 
for the payment of such coupons, it be in favor of Miles 
& Thompson foreclosed. To this pleading the appellants 
herein, if it be conceded that they were represented in 
that action by some one who possessed any authority 
therefor, which from the evidence is more than doubtful, 
answered and admitted the truth of the allegations and 
confessed the right of the petitioners to the relief de
manded.  

The bank, appellee herein, intervened, as we have be
fore stated, and alleged the execution of the agreement 
of October 28, 1891, between Miles & Thompson and Van 
Closter, and asserted that its effect was to render the 
lien of the mortgage under which Miles & Thompson had 
declared inferior and second to the one under which the 
bank claimed rights. In the decrees it was adjudicated 
that the rights of Miles & Thompson, then in litigation, 
were postponed to those of the bank; but the priorities 
between the plaintiff and appellants herein and the 
bank, under the mortgages assigned to and held by them
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respectively, were not in question, and not settled. An
other point of argument is that the agreement of October 
28, 1891, postponed the lien of the mortgage to Miles & 
Thompson to the lien of the one to Henderson, which, 
by reason of the ownership of the notes secured by it, 
was the security of the bank. The contract of October 
28, 1891, by its terms, literally taken, provided for re
leases to be made for future actions; but we will construe 
it as of present operation of the time of execution, as 
such was probably the intention to the extent it was to 
affect Van Closter's personal liability on loans which had 
been made to him by the other immediate parties to the 
agreement, the evidences of which were then owned by 
them. It was general in its terms, referred to all the 
mentioned transactions between the parties and to none 

especially or in particular, nor was it shown that any 
other than a general meaning or application was in con

templation at the time of its execution.  
The coupon bond which, as evidence of indebtedness, 

furnished the groundwork of this action had long prior 
to the time of the said contract been sold and transferred 
to the appellants; and the mortgage in suit, as an inci
dent to the notes or debts, had followed their transfer or 
as-signment, and was the security of the assignees in the 

transactions. (Oram v. Cotrell, 48 Neb. 646; Whipplc v.  
Fowler, 41 Neb. 675.) 

The note or debt is the principal thing and the mort
gage a mere incident thereto, and the party to whom the 
first is transferred becomes thereby the owner of the see
ond. (Danicls v. Demsniore, 32 Neb. 40.) The mortgagee, 
after he has assigned the note and debt, cannot release 
the incident thereto-the mortgage, so as to defeat the 

rights of the assignee. (Danidis v. Dcnsmore, supra.) 
Neither can he release the debtor from all liability or 
from liability to a deficiency judgment, so as to bind his 
assignee of the debt. There is no question here of the 

ights of a o f1 ubseq(lent purchaser of incum
brances., where, as in Whipple v. Fowler, suipra, and some
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anbsequent decisions of this court, it has been announced 
hat in favor of such parties a release by the mortgagee, 

where no assignment of the mortgage appears of record, 
will be operative and of effect as against an assignee of 
the secured debt. The bank was the assignee of the debt 
secured by a mortgage of date and record after the one 
in suit, and the latter was prior of date, and also of as
signment to the contract of October 28, 1891.  

The proposition advanced for the bank is that it was 
entitled to tender and pay the debt secured by the prior 
mortgage, and be subrogated to the rights of the owners 
and holders of the evidences thereof, and that the release 
of the personal liability was an invasion -of this right, 
which operated to diminish or lessen it, and to decrease 
what would be obtained by reason of such payment, and 
that equity demands that the lien for the liability which 
was thus partially destroyed be postponed to the one 
which, in point of time and record, was its inferior. If the 
litigation now was between Miles & Thompson, as owners 
and holders of the debt and mortgage in suit, and the 
bank in the assertion of its rights as assignee of the Hen
derson notes and mortgage, the cases cited, namely, Coyle 
v. Davis, 20 Wis. 593, and Sexton v. Pickett, 24 Wis. 346, 
would lend support to the propositions advanced which 
we have just stated. Whether the doctrine is correct or 
not we need not and do not decide. In the matter in hand 
it appears that prior to thie time of the contract of Octo
ber 28, 1891, Miles & Thompson had sold and assigned 
the debt, and with it the accompanying mortgage, to the 
plaintiffs and appellants herein, and then had no control 
over either, or power or authority to release or in any 
manner deal with either; and it seems clear th'at the ap
pellants, as assignees of the debts and mortgage, could 
pursue their rigthts under either or both and recover as 
fully and completely as if the contract alluded to had 
never been in existence; and the bank, if it paid the debt 
to appellants, and, by subrogation, succeeded to their 
rights, would have received them thus undiminished and 

16
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complete; hence the position taken for the bank in this 
branch of the argument is untenable and cannot prevail.  

By some of the expressions employed in the decree in 
this cause, color is lent to the idea that the trial court 
had determined that Miles & Thompson had acted in the 
capacity of agents for the appellants in many portions of 
the transactions and matters involved herein, and appel
lants had become bound by such acts, the effects of which 
were the postponement of the lien of the mortgage in 
suit to that of the one owned by the bank. A finding 
that Miles & Thompson were agents for the appellants in 
any acts which might have the force to work such a post
ponement, if any was expressed,-which, from the lan
guage used in the decree is, to say the least, doubtful,
would have been without support in the evidence; hence 
this view must be discarded.  

As we have before stated, there was filed for the bank 
at the time of its intervention in Case No. 303, Docket 37, 
a notice of lis pendens, and it is now contended that this 
operated to bind appellants by the decree in that case, 
the same as if they had been made parties thereto by 
service of process. The portion of section 85 of the Code 
of Civil Procedure, in relation to notice of Us pendons, 
upon which the argument here is based, was declared 
unconstitutional in the opinion in the case of Sheasicy v.  
Kecns, 48 Neb. 57, and we are earnestly urged to again 
examine the question, and some very forcible arguments 
are produced to induce a belief of the error in that de
cision, and the constitutionality of the part of the section 
involved. As we have hereinbefore decided that even if 
it be conceded that the appellants by the answer filed in 
their names were parties to Case No. 303, Docket 37, the 
finding of the trial court in this case that their rights 
were not adjudicated in that case was correct, and must 
be approved. The fact that a notice of lis pendens was 
duly filed and recorded is without force, as its utmost 
effect would be to render -a decree in the case in which it 
was perfected binding as to parties against whom the
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notice would operate, the same as if made parties to the 
action. These things being true, the question of the 
effectiveness of the notice of lis pendens is not presented, 
and we may not examine herein whether the portion of 
section 85 of the Code of Civil Procedure under which 
it was given was constitutional or the reverse.  

The judgment of the district court herein appealed 
from was erroneous and must be reversed and judgment 
entered here of the priority of the lien of the mortgage 
foreclosed for appellants over that of the lien of the 
mortgage foreclosed for the bank.  

JUDGMENT ACCORDINGLY.  

COMBINATION GAS-ATACINE COMPANY V. HORACE P.  
KING.  

FILED OCTOBER 5, 1898. No. 8295.  

Conflicting Evidence: REVIEW: CONDITIONAL SALES. A judgment 
based on a finding on evidence in which there is a conflict rela
tive to the nuaterial point, but of which there is sufficient in 
support of the finding, will not be disturbed. * 

ERnon from the district court of Saline county. Tried 
below before HASTINGS, J. Af/irnted.  

Joshua Palmer and E. S. Abbott, for plaintiff in error.  

J. D. Pope, contra.  

HARRISON, C. J.  

It appears that during the year 1887, Lusk Brothers 
erected a building on a lot in Friend, Nebraska, and pur
chased of the plaintiff company a "combination gas ma
chine," and it was placed in said building. The transfer 
to the Lusk Brothers was what is denominated a "con
ditional sale." After the completion of the building cer
tain liens on the property were foreclosed by action, and
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in a resultant sale the premises were purchased by one 

E. I. Ferguson, by whom they were sold and conveyed to 

the defendant in the suit. Lusk Brothers failed to per

form the condition of the sale of the machine to them, or 

never paid the company for the same, and for the com

pany there wa-s a demand made on Horace P. King, the 

defendant herein, that he pay for the machine or allow 

the company to take possession thereof, and on his re

fusal of either and both branches of the demand thi;3 suit 

was commenced for the company to recover the value of 

said machine. The result of the trial of the issues was a 

judgment for the defendant, of which the plaintiff seeks 

a reversal in an error proceeding to this court.  

The trial was to the court without a jury and the as

signments of error are in substance contained in the two: 

"That the finding of the court was contrary to law," and 

"that the finding of the court was contrary to the evi

dence." It was of the admitted facts that there was not 

filed in the office of the clerk of the proper county a copy 

of the contract by which the conditional sale of the gas 

machine was evidenced, as is provided in section 26 of 

chapter 32, Compiled Statutes; but the contention for 

the plaintiff is that the defendant, when he purchased 

the property, had actual notice of the condition of the 

sale of the gas machine to Lusk Brothers, and that the 

same was unperformed and unfulfilled, and he could not 

hold it against the company, and his appropriation of it 

was a conversion. It may be said that it has been decided 

that actual notice is as effectual to bind a purchaser and 

give the condition of a sale force against him, as is the 

filing of the contract in the manner and place prescribed 

by the statute (see Peterson v. Tufts, 34 Neb. 8); but the 

consideration of the question and its decision herein is 

unnecessary, for, if it be conceded that actual notice 

would have been in this instance sufficient, then the set

tlement of the litigation must hinge entirely upon the 

point of what was shown by the evidence in regard to the 

actual notice of defendant of the condition. The evidence
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cn this subject was conflicting, and a finding that he was 
without notice had ample support, and must be left un
disturbed. The judgment of the district court was with
out error and is 

AFFIRMED.  

GEORGE 11. WHITEMAN V. CHARLES E. PERKINS.  

FILErD OCTOBER 5, 1898. No. 10172.  

1. Vendor and Vendee: DEFERRED PAYMENTS: SPECIFIC PERFORMANCE.  
A contract of sale and purchase of real estate, in which the time 
in relation to deferred payments of the purchase price is made 
of the essence of the contract, and a forfeiture provided for 
non-performance, may be enforced in accordance with the terms 
of the express stipulation.  

2. : TENDER. A tender made after action insti
tuted by the vendor to enforce his rights under the contract is 
too late to be effectual.  

3. - : : : OCCUPYING CLAIMANTS. A vendee of such a 
contract is not, as against the rights of the vendor in an action 
to make operative the stipulation and its forfeiture, within either 
the letter or spirit of what is known as the "Occupying Claim
ants Act" (Compiled Statutes, ch. 63).  

4. Ejectment: SECOND TRIAL. In an action of ejectment a general 
demurrer was interposed to the reply and on hearing was over
ruled. The demurrant announced and made of record his de
termination to stand on the demurrer and plead no further, and 
judgment was rendered against him. Held, Not on demand and 
as of course entitled to have the judgment set aside and a new 
trial ordered by virtue of the provisions of section 630 of the 
Code, viz.: "In an action for the recovery of real property, the 
party against whom judgment is rendered may, at any time 
during the term at which the judgment is rendered, demand 
another trial by notice on the journal, and thereupon the judg
ment shall be vacated, and the action shall stand for trial at the 
next term." .  

ERROR from the district court of Dawson county. Tried 
below before SULLIVAN, J. Affirmed.  

Warrington d Stewart, for plaintiff in error.  

Charles 0. Whedon, E. C. Calkins, and H. V, Calkins, 
contra
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HARRISON, C. J.  

The defendant in error instituted this action in the 

district court of Dawson county to recover of plaintiff in 

error the possession of a quarter section of land. The 

petition consisted of the ordinary declaration in an action 

of ejectment. The answer to the petition was as follows: 

"1. That he denies each and every allegation therein 

contained.  
"2. This defendant further shows that on the 2d day 

of August, 1897, -he entered into an agreement with the 

plaintiff-under the name of C. E. Perkins and E. F. Per

kins, his wife, in which said parties agreed to sell and 

did sell to this defendant, and this defendant agreed to 

purchase and did purchase from said parties, the prem

ises described in plaintiff's petition; and said agreement 

is hereto attached, marked "Exhibit A," and hereby made 

a part hereof.  
"3. That the defendant, in good faith, entered into pos

session of said premises under said contract of purchase, 
on said day, and has remained in possession ever since.  

"4. That the defendant, in good faith and relying on 

his.rights under said contract and the law, has broke and 

cultivated twenty acres on 'said tract, of the value of 
$40.  

"5. That this defendant has been at all times, and is 
now, ready and willing to pay the amounts due the 
plaintiff on said contract according to the terms of the 
same, and to comply with all the conditions thereof, and 
he hereby tenders in open court, for the use and benefit 
of the plaintiff, the sum of $367.08 and interest thereon, 
if any is due, to be applied on said contract.  

"Wherefore, the defendant prays that plaintiff's peti
tion may be dismissed, and for such other and further 
relief in the premises as in equity this defendant is en
titled to, and as the court may deem proper." 

Exhibit A of the foregoing pleading, the contract of 

purchase, contained first a general, then a specific, state-
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ment of the agreed price of the land and the dates of 
deferred payments, principal and interest. The further 
portions of the contract were as follows: "And it being 
mutually understood that the above premises are sold 
to said second party for improvement and cultivation, 
the said party hereby further agrees and obligates him
self and his heirs and assigns, that all improvements 

placed on said premises s-hall remain thereon and shall 
not be removed or destroyed, until final payment for said 
land; and further that he will punctually pay said sums 
of money as above specified as each of the same becomes 
due; and that he will regularly and seasonably pay all 
taxes and assessments upon said premises for the current 
year of 1897 and thereafter. In case the said party, his 
legal representatives, or his assigns, shall pay the several 
sums of money aforesaid punctually, and at the several 
times above limited, and shall strictly and literally per
form all and singular his agreements and stipulations 
aforesaid after their true tenor and intent, then the first 
party will furnish the second party, his heirs or assigns, 
upon request of said party, and the surrender of this 
contract, a good and sufficient warranty deed, free and 
clear of all incumbrances, except as against such taxes 
as may be assessed against said lands, and as against any 
and all acts done and suffered by said purchaser or as
signs, subsequent to the date of the contract. But in 
case the second party shall fail to make the payments 
aforesaid, or any of them, punctually and upon the strict 
terms and times above limited, and likewise to perform, 
and complete all and eac'h of his agreements and stipula

tions aforesaid, strictly and literally, without any failure 

or default, the times of payment being of the essence of 

this contract, then the party of the first part shall have 

the right to declare this contract null and void, and all 
rights and interests hereby created or then existing in 

favor of the said second party, or derived under this con

tract, shall utterly cease and determine, and the posses
sion of the premises hereby contracted shall revest in
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said first party or his assigns, without any declaration 
of forfeiture or act of re-entry, or without any other act 
by said first party to be performed, and without any right 
of said second party of reclamation or recompensation 
for moneys paid or improvements made, as absolutely, 
fully, and perfectly as if this contract had never been 
made, and in such case such payments and improve
ments are to be accepted as full value of use of said 
premises herein held by party of second part. And it is 
further agreed, on the part of the purchaser, that a fail
ure to pay any installment of principal or interest, or 
a failure to keep all taxes paid before penalty thereon 
shall accrue, or to keep any of the covenants and agree
ments herein made by him, shall work a forfeiture and 
relinquishment of all his rights, and that thereupon the 
first party may, if he so elects,-and the purchaser hereby 
waives any notice of such election,-treat any purchaser 
as a tenant holding over and at sufferance, and proceed 
against such purchaser by summary action of forcible 
entry and detainer to recover possession. And it is 
further stipulated that no assignment of the premises 
shall be valid unless the same shall be indorsed hereon, 
or permanently attached hereto, and countersigned by 
the first party, for which purpose this contract must be 
sent to him by mail, or otherwise, and that no agree
ments, or conditions, or relations between the second 
party and his assignee, or any other person acquiring 
title or interest from or through him, shall preclude the 
first party from the right to convey the premises to said 
party or assigns, on the surrender of this agreement and 
the payment of the unpaid portion of the purchase-money 
which may be due to the first party." 

For the defendant in error there was filed the following 
reply: 

"1. Admits that the defendant entered into possession 
of premises described in plaintiff's petition by virtue of 
and under the contract set up in and made a part of said 
defendant's answer, but alleges the fact to be that said
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defendant failed and neglected to pay the installment of 
$300 principal and $67.08 interest due under the terms 
of said contract on the first day of January, 1898, and 
that thereafter and on the 12th day of February, 1898, 
the said defendant still failing and neglecting to pay said 
installments of principal and interest or either, the plain
tiff, in the exercise of the right and privilege reserved 
and stipulated for in and by said contract, and in pursu
ance of the provisions therein contained, declared said 
contract null and void, and on the same day ma.de, exe
cuted, and delivered to said defendant a notice and dec
laration in writing of said forfeiture, a copy of which is 
hereto attached and marked "Exhibit A" and made a 
part of this reply.  

"2. That defendant has made no offer of payment of 
said sum of $367.08, or any part thereof, except by the 
filing of his said answer, nor has he in fact paid said sum 
or any other sum into court for the use or benefit of 
plaintiff.  

"Wherefore he prays for the relief demanded in his 
said petition." 

ExmBIT A.  
I "BURLINGTON, IOWA, February 12, 1898.  

"George H. Whiteman, Lexington, Nebraska-DEAR SIR: 

You are hereby notified that contract for the following 
described property, to-wit: The southwest quarter of 
section 25 in township 9 north, range 19 west, in Dawson 
county, Nebraska, has this day been declared forfeited 
and cancelled, because of non-compliance of the terms 
of the agreement. Possession of said premises is hereby 
demanded. You will take notice of this declaration of 
forfeiture and demand for possession, and be governed 
accordingly." 

To the reply a demurrer was interposed which, on hear
ing, was overruled. The plaintiff in error signified his 
election to stand on the demurrer and plead no further, 
and, after motion for a new trial on part of the plaintiff 
in error was overruled, judgment was rendered for de
fendant in error.
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The main question presented and argued is with refer

en'ce to the enforceability of the forfeiture clause of the 

contract. We know of no effective reason why, if two 

persons who fully understand and realize the import of 

the matter in hand, and in course of its adjustment meet 

and enter into a contract for a sale and purchase of real 

estate of which there is an express stipulation that time 
is of the essence thereof, and in event of non-performance 
of the conditions of payment a forfeiture shall ensue, that 
it may not be upheld and executed as made.  

In Pomeroy, Contracts, page 462, section 390, it is said 

on this subject, and numerous cases cited in support of 

the statement: "It is now thoroughly established that 

the intention of the parties must govern, and if the in

tention clearly and unequivocally appears from the con

tract, by means of some express stipulation, that time 

shall be essential, the time of completion or of perform

ance, or of complying with the terms, will be regarded 
as essential in equity as much as at law. No particular 
form of stipulation is necessary; but any clause will have 
the effect which clearly and absolutely provides that the 
contract is to be void if the fulfillment is not within the 
prescribed time." 

In the decision of the case of Missouri R., F. S. & G.  
R. Go. v. Bricldey, 21 Kan. 276, opinion by Brewer, J., it 
was stated: "While in agreements for the sale of real 
estate the time of payment is not ordinarily of the es
sence of the contract, yet, by express stipulation, the 
parties may make it so, and, when so made, such stipula
tion is, like all other stipulations of the contract, to be 
respected and enforced by all courts, those of equity as 
well as those of law." 

This court in Morgan v. Bergen, 3 Neb. 209, gave recog
nition and approval to the principle on which the doc
trine just stated is based when it said: "Parties may 
make time the essence -of the contract, so that if there 
be a default at the day, without any just excuse and 
without any waiver afterwards, the court will not inter-
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fere to help the party in default." (See, also, Lanu v.  

Thunenel, 24 Neb. 265; Patterson v. Murphy, 41 Neb. 818; 
Brown v. Ulrich, 48 Neb. 409; White v. Atlas Lumber Co., 
49 Neb. 82. We further cite Phelps v. Illinois C. It. Co., 
63 Ill. 468; 2 Warvelle, Vendors pp. 819, 830; 2 Beach, 
Equity Jurisprudence sec. 592; Martin v. Morgan, 25 Pac.  
Rep. [Cal.] 350; Con ghrao v. Bigelow, 9 Utah 266, 34 Pac.  
Rep. 51; Axford v. Thomas, 28 Atl. Rep. [Pa.] 443; Miller 
v. Hunghes, 63 N. W. Rep. [Ia.] 680; Ralph v. Lomer, 28 
Pac. Rep. [Wash.] 760; Foot v. Bush, 69 N. W. Rep. [Ia.] 

874; Higbie v. farr, 28 Minn. 439.) 
The tender pleaded in the answer, if sufficient in other 

respects, was not made until subsequent to the forfeiture 
and suit brought to enforce it, and was ineffectual.  
(Ralph v. Lomer, supra.) 

It is further contended that the enforcement of the 
contract in accordance with its terms is contrary to the 
spirit and intent of what is known as the "Occupying 

Claimants Act" (Compiled Statutes, ch. 63). It was de
termined in Vance v. Burlington & M. R. R. Co., 12 Neb.  
285, that a vendee of land under such a contract as is 
herein involved was not within either the letter or spirit 

of the act the provisions of which are invoked, and we 

will adhere to that decision.  
It is also urged that the court erred in not granting to 

the plaintiff in error on his motion in that regard a sec

ond trial. It is provided in section 630 of the Code of 

Civil Procedure, in relation to an action such as the one 

at bar: "In an action for the recovery of real property, 
the party against whom judgment is rendered may, at 

any time during the term at which the judgment is ren

dered, demand another trial by notice on the journal, 
and thereupon the judgment shall be vacated, and the 
action shall stand for trial at the next term." This does 

not provide that where a party has interposed, as in the 

present suit, a demurrer to a pleading, which has been 

overruled, and has announced that he desires to plead 

no further, but will 'stand on his demurrer, and, in due
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course of the proceedings, the consequent judgment has 
been rendered, the judgment will on demand be set aside 
as of course, and a new trial of the issue of law ordered.  
The section of the Code is clearly not open to such an 
interpretation. To so construe would be to give it a 
strained and false import. The judgment of the district 
court must be 

AFFIRMED.  

BANK OF MAYWOOD V. ESTATE OF JOHN L. McALLISTER.  

FILED OCTOBER 5, 189S. No. 8314.  

1. Principal and Surety: FAILURE TO SUE PRINCIPAL. AfMre voluntary 
forbearance of the creditor, or his mere failure to institute and 
prosecute a suit against the principal debtor, will not operate 
the discharge of a surety on the ofligation of indebtedness, nor 
will non-compliance by the creditor with a request or notice of 
surety to commence suit against the principal work the surety's 
release.  

2. Dismissal: RES JUDICATA. A dismissal of a suit which is not upon, 
or does not involve, the merits, is not a bar to another action on 
the same cause nor to its presentation as a claim against the 
estate of the deceased adverse party.  

ERROR from the district court of Lincoln county. Tried 
below before NEVILLE, J. Reversed.  

J. L. White and Hoagland & Hoagland, for plaintiff in 
error.  

Wilcox & Halligan, contra.  

HARRISON, C. J.  

The bank, party hereto, commenced an action in the 
county court of Lincoln county to enforce the collection 
of an amount alleged to be its due on a promissory note 
signed by E. E. Reese and J. L. McAllister. The latter 
had died prior to the institution of the action and service 
of a summons was made on the administratrix of his 
estate, who appeared and challenged the jurisdiction of 
the court on the grounds that she was not of the parties 
to the.suit, and no action would lie against her. At the
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time set for the trial of the cause there was for the bank, 
by leave of the court, a dismissal of the action to the ex
tent it purported to involve the estate or administratrix 
of the estate of J. L. McAllister. In proceedings for the 
purpose, an administratrix of said estate had been ap
pointed, and in the further course of the matter notice 
was given of the time allowed for the presentment of 
claims against the estate, and of the dates fixed for their 
examination and adjustment. For the bank a claim was 
presented predicated on the promissory note to which 
we have hereinbefore referred, and on hearing this claim 
was disallowed. The reasons for such action, as stated 
in the entry thereof, were that the deceased had signed 
the note as surety; the amount due thereon might have 
been collected of the principal debtor if the .payee had 
not failed, neglected, and refused to properly and dili
gently proceed against said principal maker; that such 
non-action on the part of the creditor had worked a re
lease of the surety from liability; also, that the dis
missal of the suit in the county court, to which we have 
alluded, had effected a final disposition of any action or 
claim on the note against the estate -of the surety thereon.  
From the rejection of its claim, the bank prosecuted 
error to the district court wherein the action of the 
county court was affirmed, and the matter has been pre
sented to this court for review.  

Of the first reason given for the disallowance of the 
claim it must be said that it was wholly insufficient. A 
mere voluntary forbearance on the part of the creditor 
relative to the principal debtor, or a mere failure to insti
tute an action against him, will not discharge a surety.  
(Smith v. Mason, 44 Neb. 610.) Nor will notice or request 
by the surety to the creditor that suit be commienced 
against the principal debtor operate to compel it, nor a 
noncompliance with the request or notice release the 
surety. (2 Daniel, Negotilable Instruments p. 307, sec.  
1326; Tiedman, Commercial Paper sec. 424; 1 Parsons, 
Notes & Bills pp. 236, 237.)
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In regard to the second ground on which the rejection 

of the claim was based, it is clear from the record that 

the dismissal by or for the plaintiff of the suit in county 
court as against the estate or the administratrix, if in

deed there was any jurisdiction, was not upon or with 
any reference to the merits of the controversy, and hence 
constituted no bar to another action for the same cause 
or its presentation as a claim against the estate. (Choucy 
v. Cooper, 14 Neb. 418; Philpott v. Brown, 16 Neb. 387; 
Runge v. Broton, 23 Neb. 817; 6 Ency. Pl. & Pr. 986.) 

It follows that the order of the county court by which 
it disallowed plaintiff's claim was erroneous; also its 
affirmance in the district court. Both adjudications must 
be, and are, reversed and the matter remanded for further 
proceedings.  

REVERSED AND REMANDED.  

W. H. BURNET i7. JOSEPH A. CAVANAGH ET AL.  

FiLED OCTOBER 5, 1898. No. 8289.  

1. Instructions: EVIDENCE. An instruction given which submits to 
the jury a question of fact material to the issues on trial, of the 
existence of which there has not been evidence sufficient to war
rant or support an inference, is error which may call for setting 
aside a verdict or reversing a judgment.  

. Pleading: UNDENIED ALLEGATIONs. All material allegations of new 
matter in the answer not denied in a reply must be taken as 
true. (Code of Civil Procedure, see. 134.) 

3. Immaterial Evidence: HARMLESs Ennon. Admission of immaterial 
evidence which, though erroneous, is not prejudicial to the rights 
of the complaining party, is not ground for the reversal of a 
judgment.  

4. Conflicting Evidence: REVIEw. A finding on a point at issue as to 
which there is a conflict in the evidence will not be disturbed if 
there is sufficient favorable evidence to sustain it.  

5. Instructions: EXCEPTIONS: REVIEw. An exception at the time to 
giving an instruction is essential to secure a review of error as
signed of such action.
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6. Evidence: ASSIGNMENTS OF EERon. The admission of evidence will 
not be reviewed in an error proceeding to this court, if of the 
alleged error of the trial court in that regard there is no special 
assignent in the petition in error.  

ERROR from the district court of Douglas county.  
Tried below before KEYSOR, J. Affirmed.  

Saunders &c Macfarland and Macfarland & Altschuler, for 
plaintiff in error.  

T. J. Mahoney and Oavanagh & Thomas, contra.  

HARRISON, C. J.  

In this action, instituted in the district court of Doug
las county, the plaintiff alleged an indebtedness of de
fendants to him in the sum of $5,000 as evidenced by a 
promissory note by them executed and delivered to him 
of a stated date, also accrued and unpaid interest on the 
principal sum as provided for in the note, for all of which 
he asked a judgment. Octave Bouscaren, of defendants, 
was not served with process. The other defendant, Jo
seph A. Cavanagh, in response to service of summons in 
the suit appeared and answered, and of the issues joined 
there was a trial Which resulted in a verdict for the 
plaintiff. A motion for a new trial was presented for the 
defendant, and on hearing was sustained. The verdict 
was set aside and a new trial ordered. After an amended 
answer for defendant and the plaintiff's reply thereto 
were filed, a second trial occurred in which the defendant 
was successful, a verdict in his favor being returned by 
the jury, on which, after plaintiff's motion for a new trial 
was heard and overruled, judgment was rendered. The 
plaintiff, in an error proceeding to this court, presents 
the entire record, inclusive of the evidence introduced 
during the two trials, and asks by petition in error a 
review of the order of the district court by which a ne*w 
trial was granted after verdict returned at the first hear
ing; also of certain alleged errors of the proceedings
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during the second trial. The defendant in his answer 
admitted the execution and delivery of the note on which 
the plaintiff's action was predicated, but alleged that 
the plaintiff had, prior to the execution of the note in 
suit, agreed with Octave Bouscaren, the other party to 
the note, to loan to him a sum not to exceed $10,000, to 
be used in his business of money broker or lender in 
Omaha, and to be loaned to applicants therefor, the pay
ment of such loans to be secured by mortgages of real 
or mortgages or pledge of personal property; that the 
matters between Bouscaren and plaintiff were to be man
aged for the latter by a designated party, resident in 
Omaha, who was styled in the written agreement which 
was entered into by plaintiff and such party, as "trustee" 
for the plaintiff; that the party trustee was to receive 
from Bouscaren, as evidence of the indebtedness of any 

.sum loaned to him by plaintiff, a note signed by Bous
caren and also by "J. A. Cavanagh, of the city of Omaha, 
either as joint maker or guarantor of payment (not merely 
collection) at maturity," to receive payments of interest 
as they accrued in favor of plaintiff, and further to re
ceive from Bouscaren mortgages, pledges, and evidences 
of loans made by the latter and hold, manage, and collect 
them as security for the payment of and application of 
proceeds on amounts due plaintiff from Bouscaren. The 
details of the proposed transactions, and which were 
afterward in part of actual occurrences and given exist
ences, were embodied in a written article which was exe
cuted by the plaintiff and the trustee. The defendant 
further answered that, with full knowledge and in ac

cord with the agreement between the plaintiff and trus
tee, he signed the note in suit with his co-signer Bous
earen, as the latter's surety, and that the plaintiff knew 
that it was in such capacity the defendant executed the 
note; that defendant so signed in full reliance that the 
conditions of the contract of plaintiff and the trustee 
relative to the mortgages and pledges, or the collateral 
securities, and of which a number were in fact placed in
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the hands and care of the trustee, would be by him 
observed and such securities retained and controlled 
strictly in conformity to the terms of said contract, but 
that there was such a disposition by the trustee and 
plaintiff of the collateral securities as worked a dis
charge of the defendant from any liability on the note 
in suit. There was also a plea of usury. The reply con
tained an affirmative plea that Bouscaren and the de
fendant Cavanagh were partners in the loan business, 
and as such partners received the money for which, as 
evidence of the debt thereby created, the note sued upon 
was given; that Cavanagh signed the same as principal.  
The reply also contained denials of the allegations of 
the answer that Cavanagh had executed the note as 
surety, or that any of the collateral securities had been 
managed, or any disposition made of them, other than 
according to the wishes and instructions of Cavanagh.  
There were in the reply some further assertions and de
nials which we need not particularly notice.  

We will first give attention to the portion of the argu
ment which is devoted to the complaint of the action of 
the trial court on the motion to set aside the first verdict 
in the case. There is nothing in the journal entry or 
record which discloses the ground or grounds upon which 
the court based its order. All statements with regard 
to it are general. In the brief filed for plaintiff in error 
it is stated: "The court in instruction nine stated to the 
jury that if the jury should find that Cavanagh and 
Bouscaren were partners, the plaintiff is entitled to re
cover, and he took the position that the evidence did not 
disclose a partnership, but that this instruction might 
have misled the jury. While the jury might have found 
their verdict under the instructions upon other theories 
of the case, still, as the verdict might have been based 
upon this instruction, he would grant a new trial." We 
have adopted, as seems entirely allowable, this state
ment as an embodiment of the views of the matter which 
the trial court had when it sustained the motion for a 

17
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new trial, and an examination of all that transpired at 

the first trial convinces us that the order of the court was 

without error. There was no evidence which would have 

warranted an inference by the jury that the defendants 

were partners; hence the instruction was erroneous and 

calculated to mislead, and that it had been given was 

sufficient to call for setting aside the verdict. (Morearty 
v. State, 46 Neb. 652; Dunbier v. Day, 12 Neb. 596; Mc

Cready v. Phillips, 44 Neb. 796; Williams v. State, 46 Neb.  

704; Walrath v. State, 8 Neb. 81; City of York v. Spellman, 
19 Neb. 357; Kay v. Noll, 20 Neb. 380.) This disposes of 

the sole point made in argument in regard to the decision 

of the district court on the first motion for a new trial.  

It is urged that the court erred during the second 

trial in the admission in evidence of Exhibit 1, which was 

the written contract between the plaintiff and the per

son in Omaha who was therein styled "trustee." As we 

view the record, the question of the chlaracter of the rfil

ing of the court on the objection to the admission of this 

piece of evidence, whether erroneous or not, is imma
terial, for, as we have indicated in the statement of the 
cause, the existence of this article of agreement and its 

contents were as facts pleaded in the answer as new 

matter, and not denied in the reply. All such facts so 

pleaded as were material were thus admitted to be true 

(Code of Civil Procedure, sec. 134); and the admission 
of the contract as evidence of such facts could not preju

dice the rights of the plaintiff. Of such facts as were of 

its recitals, and not material, its admission as evidence of 

them was clearly not prejudicial, if erroneous; hence that 

it was admitted does not call for a reversal of the judg
ment. (Graham v. Frazier, 49 Neb. 90.) 

It is contended for the plaintiff that the evidence 
conclusively established the signature of the defendant 
Cavanagh to have been made as a principal maker of 

the note on which it appeared, and so signed pursuant 
to specific agreement between the signer and the plain

tiff. On the question of whether the defendant signed
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the note as a principal or as a surety there was a con
flict in the evidence, with sufficient to support a finding 
that it wa.s as surety, and the evident determination of 
the jury to such effect will not be disturbed.  

Error is asserted in argument, of the action of the trial 
court in giving in the charge to the jury an instruction 
numbered 6. The plaintiff did not except to the giving 
of this or, indeed, any of-the instructions, and the alleged 
error will not be reviewed. To secure a review of alleged
error in giving an instruction it is necessary to except 
at the time. (Johnson v. Swayze, 35 Neb. 117; Loioe v.  
Vaughan, 48 Neb. 651; City of Omaha v. McGavock, 47 Neb.  
313; Sigler v. McConnell, 45 Neb. 598.) 

It is argued that the court erred in the exclusion from 
the evidence of an exhibit numbered 9. This is without 
force for the reason that of the alleged error there was 
no specific assignment in the petition in error. Where 
such is the case a review cannot be obtained. (Smith v.  
Mason, 44 Neb. 610; Redman v. Voss, 46 Neb. 513; Hed
rich v. Strauss, 42 Neb. 485.) We will say further, in this 
connection, that on page 153 of the record it is disclosed 
that this exhibit was received in evidence without objec
tion and read to the jury.  

No errors have been presented which call for a re
versal of the judgment and it will be 

AFFIRMED.  

REID, MURDOCH & COMPANY v. AUGUST PANSKA ET AL.  

FILED SEPTEMBER 23, 1898. No. 8278.  

1. Continuance: BILL OF EXCEPTIONS. Affidavits in support of a mo
tion for continuance will not be reviewed by this court unless 
they have been embodied in a bill of exceptions.  

2. Replevin: SUMMroNs. A summons in an action in replevin brought 
in the county court must be made returnable within 12 days 
from its date.
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3. JUDGMENT. Where a writ of replevin is quashed, on 

motion of the defendant, for defects appearing on its face, a judg
ment for a return of the property oanunot be given, nor for the 
value thereof and damages. SULLIVAN, J., and RAGAN, C., dis
senting.  

4. - . Garber v. Palmer, 47 Neb. 690, and Ahlman v. Meycr, 19 Neb.  
63, distinguished.  

5. - : STATUTE: AMENDMENT. Act of the legislature of 1875 (Code 

of Civil Procedure, sec. 1930) amending the provisions of said 
Code relating to actions of replevin is void, as containing no pro

vision for the repeal of the sections amended, as required by the 
constitution then in force.  

ERROR from the district court of Cass county. Tried 
below before CHAPMAN, J. Revercd.  

The opinion contains a statement of the case.  

Schomp & Corson, for plaintiff in error: 

The court erred in striking from the record the affidavit 
for a continuance. (Jloline v. Curtis, 38 Neb. 520.) 

Defendants having objected to the jurisdiction of the 
court and obtained an order quashing the summons, are 
estopped from demanding a trial to determine their 
property rights and damages. (Bollong v. Schuylcr Nat.  
Banik, 26 Neb. 281; Robcrtson v. Smith, 15 L. R. A. [Ind.] 
273.) 

After the summons was quashed the court was with
out jurisdiction to enter judgment for a return of the 
property and for damages. (Pcople v. Sturterant, 9 N. Y.  
263; Pcrrine v. Farr, 22 N. J. Law 356; Ex partc Reed, 
100 U. S. 23; Hill v. Bloomer, 1 Pinney [Wis.] 463; Parscll 
v. Gencsee Gircuit Judge, 39 Mich. 542; Gray v. Dean, 136 
Mass. 128; Burdett v. Doty, 38 Fed. Rep. 491; Jordan v.  
Dennis, 7 Met. [Mass.] 590; Moore v. Herroa, 17 Neb. 697; 
A hman v. 1Ieyer, 19 Neb. 65.) 

Beeson & Root, contra: 

Where plaintiff has given bond and obtained the prop
erty and the writ has been quashed, judgment should be
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entered for a return of the property and a trial awarded 
to ascertain its value and the damages. (Kendrick v.  
W1atkins, 54 Miss. 495; People v. Judge, 23 Mich. 497; Peo
ple v. Tripp, 15 Mich. 518; Fleet v. Lockwood, 17 Conn. 232; 
MeArthur v. Lane, 15 Me. 245; Greely v. Currier, 39 Me.  
516; Collamer v. Pale, 35 Vt. 387; Thurber v. Town of 
Richmond, 46 Vt. 395; Garber v. Palmer, 47 Neb. 499.) 

The application for a continuance was properly denied.  
(Rowland v. Shephard, 27 Neb. 494.) 

The affidavit for a continuance is not a proper part of 
the transcript but should have been incorporated into 
the bill of exceptions. (Cleghorn v. Waterman, 16 Neb.  
231; Barton v. McKay, 36 Neb. 632; Real v. Honey, 39 
Neb. 516.) 

References to question of estoppel: Worley v. Shong, 
35 Neb. 311; Omaha Loan & Trust Co. v. Hogeboon, 47 
Neb. 7.  

Byron Clark and C. A. Rawols, also for defendants in 
error.  

NORVAL, J.  
This was replevin commenced in the county court by 

Reid, Murdoch & Company, a corporation, to recover 
possession of specific personal property. The summons 
or writ of replevin served on defendants was by its terms 
made returnable more than 18 days after the date of its 
issue. The property was taken under the writ, and the 
possession thereof delivered to the plaintiff on its execu
tion of the proper undertaking. On the return day the 
defendants made a special appearance, challenging the 
jurisdiction of the court over their persons, and moved to 
quash the summ-ons or writ on the ground that it was 
returnable more than 12 days after the date when issued.  
At the same time plaintiff filed a motion for a continu
ance for a longer period than 30 days, and also moved 
to strike the motion of defendants from the files for the 
reason no notice of the filing thereof has been served on
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plaintiff. The county court quashed the replevin writ 

or summons, overruled plaintiff's motions, and taxed the 

costs to it. Whereupon, on motion of the defendants, the 
court, a jury being waived, over the objections of plain
tiff, proceeded to ascertain their right to the property 
replevied and the possession thereof, and from a con
sideration of the evidence adduced found the right of 
property and possession at the commencement of the ac
tion in the defendant August Panska, assessed the value 
of the property at $183.85, and damages for withholding 
the same in the sum of $125, and entered a judgment for 
a return of the property in favor of Pauska, or in case a 
return could not be had that he recover the value in 
dama.ges determined as aforesaid. Error was prosecuted 
by the plaintiff to the district court, where, -on motion of 
defendant, the affidavit of W. A. Corson filed in the 
county court by plaintiff in support of its application for 
a continuance was stricken from the transcript, and 
thereupon the judgment of the county court was affirmed.  
Plaintiff now seeks a review of the record by error pro
ceeding.  

It is argued that it was prejudicial error to eliminate 
the affidavit of Mr. Corson from the transcript of the 
county court. The ruling assailed is no just cause for 
complaint. The affidavit in question was no part of the 
record of the county court, it not having been incorpo
rated in a bill of exceptions. (Hobbs v. Hunt, 34 Neb. 657; 
Hunter v. Bell, 33 Neb. 249; Wright v. State, 45 Neb. 44; 
Gray v. Godfrcy, 43 Neb. 672; National Lumber Co. v.  
Ashby, 41 Neb. 292; Barton v. McKay, 36 Neb. 632.) 

Section 9, chapter 20, Compiled Statutes, requires that 
in all actions of replevin in the county court the summons 
shall be returned within the same time as in similar ac
tions before justices of the peace. By section 1035 of the 
Code of Civil Procedure a summons in such an action 
shall be issued by the justice as in other cases, and see
tion 911 of said Code provides that a summons in justice 
court "'must be returnable not more than twelve days
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from its date." In view of these statutory requirements, 
the summons issued in the case at bar by the county court 

was void, and that court very properly quashed the same, 
since the writ was made returnable 18 days from its date.  

It remains to be determined whether the county court 

erred in trying the defendants' right of property and right 

of possession and rendering a judgment for a return of 

the property or the value thereof in case no return could 

be had. The present suit was cognizable before a justice 

of the peace, the appraised value of the property being 

less than $200, so that the provisions of section 1041 gov

erning actions of replevin before justice of the peace are 

applicable. This section declares: "If the property has 

been delivered to the plaintiff, and judgment be rendered 

against him, or if he otherwise fail to prosecute his ac

tion to final judgment, the justice shall, on application 

of the defendant, or his attorney, impanel a jury to in

quire into the right of property and right of possession of 

the defendant to the property taken." This section au

thorizes an inquiry to be made by the court in a replevin 

action into the defendant's right of property or right of 

possession on his request on the happening of either of 

the events indicated in the section, where the property 

has been seized under the writ and delivered to the plain

tiff. But this case is not within the purview of the see

tion, as the provisions thereof are not applicable where 

the defendant obtains a dismissal of replevin action for 

want of jurisdiction. In the language of counsel for 

plaintiff: "The statute was intended to prevent any act 

of the plaintiff to work a discontinuance and at the same 

time allow him to reap the fruits of his improper conduct.  

But does not apply to cases where plaintiff's action fails 
because of jurisdictional defects, for jurisdiction is fun
damental to the protection of all rights in the action 
whether asserted by the defendant or by the plaintiff." 
If the county court acquired no jurisdiction by virtue of 
its process, then it was powerless to adjudicate the rights 

of either party. This is clear, and the principle is amply
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sustained by the authorities. (State v. Letton, 56 Neb. 158, 
and cases there cited.) Garber v. Palmer, 47 Neb. 699, is 
readily distinguishable. There jurisdiction over the sub
ject-matter and -of the person was acquired, and plaintiff 
sought to voluntarily dismiss his replevin action without 
the consent of the defendant and to the prejudice of the 
latter, which was properly held could not be done, and 
that in such a case the defendant was entitled to a trial 
of his rights of property or right of possession. Of like 
import is Ahilman v. Meyer, 19 Neb. 63.  

The defendants invoke the provisions of section 193a 
of the Code of Civil Procedure, which declares: "That 
whenever any action in replevin shall be dismissed by 
the court for irregularities or defects in the proceedings 
by the plaintiff, judgment may be given in favor of the 
defendant on proof of the value -of the property and the 
amount of the damages." This section was enacted by 
the legislature of 1875 under the title "An act to amend 
the Code of Civil Procedure in actions of replevin." 
(Session Laws 1875, p. 44.) That was an amendatory act, 
in its scope and effect, and not an independent and com
plete piece of legislation, and is invalid inasmuch as the 
act contained no provision for the repeal of the section 
of the Code of Civil Procedure sought to be amended.  
(Reynolds v. State, 53 Neb. 761.) The judgment of the 
county and district courts are reversed, and the action 
dismissed.  

REVERSED AND DISMISSED.

SULLIVAN, J., and RAGAN, C., dissent.
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WILLIAM F. PICKERING V. SAMUEL C. HASTINGS.  

FILED OCTOBER 5, 1898. No. 8283 

Corporations: LIABILTIES O STOCKHOLDERS: AcTIoNs: PARTIES. It is 
the settled doctrine of this court that the liability of a stock
holder in a banking corporation, under the provisions of section 
7, article 11, of the constitution, is for the creation of a fund for 
the benefit of all creditors, and an action to enforce such liability 
must be prosecuted for the benefit of 'all the creditors of the cor
poration against all the stockholders within the jurisdiction Of 
the court.  

ERROR from the district court of Buffalo county. Tried 
below before NEVILLE, J. Reversed.  

Greene & Hostetler, for plaintiff in error.  

William Gaslin, contra.  

NORVAL, J.  
The Commercial and Savings Bank of Kearney was 

incorporated under the laws of this state on September 
2, 1889, and for some time thereafter was engaged in the 
business of banking. William F. Pickering was a stock
holder therein, owning ten shares of the stock of the face 
value 'of $100 each. Samuel C. Hastings was a depositor 
in said bank, and had money on deposit therein at the 
time the bank closed its doors and eeased to do business.  
Hastings recovered a judgment against said bank in the 
sum of $649.80 for moneys so deposited as aforesaid. Ex
ecution was issued on said judgment, which was returned 
nulla bona. Thereupon this action was instituted by 
Hastings in his own behalf in the county court of Buffalo 
county against Pickering alone, under section 7, article 
11 of the constitution, to enforce the liability imposed by 
said section upon stockholders in banking corporations.  

A general demurrer to the petition was sustained by the 
county court, and on error proceeding this judgment was 

reversed by the district court, and the cause was retained
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for trial therein. Subsequently plaintiff filed a petition 

similar to the one in the county court, which the defend
ant answered denying part of the averment contained 
therein, and pleading certain matters in defense,-among 

others, that there are various creditors of said bank to 

the defendant unknown, and also a large number of 

stockholders of said corporation, giving the names of the 

latter, with the number of shares of stock owned by each; 

that one Henry Gibons was by this court in February, 
1892, appointed receiver of said bank, who qualified as 

such and entered upon the duties of his trust, and as 

such receiver took possession of all the assets of said 

bank, which was ample to pay plaintiff's claim, 'and still 

retains possession thereof, and if the execution men

tioned in the petition was returned no property found it 
was because all the assets of the bank were at the time 
in the custody of the receiver and could not be reached; 

that plaintiff should have sued on behalf of himself and 

the other creditors of the bank, and that all the stock
holders should have been made parties defendant. To 

this auswer.plaintiff replied by a general denial, and the 
trial upon the issues joined resulted in a judgment in 

favor of plaintiff for the full amount of his claim against 

the bank. The defendant has prosecuted an error pro

ceeding.  
It was stipulated in open court on the trial that plain

tiff and the several other persons mentioned in paragraph 
6 of the answer were residents of Buffalo county and 

stockholders of the Commercial and Savings Bank of 

Kearney at the time the bank became indebted to Picker
ing, as well as when the suit was instituted, and that 

there were and are numerous creditors of said bank sim

ilarly situated with plaintiff, whose claims were due and 
unpaid. The proper disposition of the case at bar can 
be based upon a single ground, and that is, whether the 
action was properly brought to enforce the liability 
created by the section of the constitution already men
tioned, which declares: "Every stockholder in a banking
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corporation or institution shall be individually respon
sible and liable to its creditors over and above the 
amount of stock by him held to an amount equal to his 
respective stock or shares so held, for all its liabilities 
accruing while he remains such stockholder," etc. In 
other words, can an action under the foregoing proviLsion 
be maintained by one creditor of the corporation in his 
own behalf against a single stockholder? Plaintiff ar
gues in support of the affirmative of the proposition and 
cites authorities* in support of his position; but subse
quent to the filing of the briefs herein, and after the juIg
ment of the trial court was rendered, the precise ques
tion was presented to this court for consideration, and 
determined adversely to the contention of the plaintiff.  
Thus in Farmers Loan & Trust Co. v. Funk, 49 Neb. 353, it 
was expressly decided that the liability of a stockholder 
in a banking corporation under the provisions of section 
7, article 11, 'of the constitution is for the creation of a 
trust fund for the benefit of all *creditors, and an action 
to enforce such liability must be prosecuted by one cred
itor of the corporation for the benefit of all, or by the re
ceiver when one has been appointed. That was an action 
at law by a creditor of the State Bank of Ainsworth 
against one of the stockholders thereof to collect an 
amount equal to the par value of his stock, and it was 
ruled that the action could not be maintained. The ac
tion should be for the benefit of all the creditors of the 
corporation against all the stockholders within the juris
diction of the court. (Van Pelt v. Gardner, 54 Neb. 70; 
Gerinan Nat. Bank of Lincoln v. Farmers & Merchants Bank 
of Holstein, 54 Neb. 593.) These decisions are directly in 
point, and if adhered to, must control the disposition of 
the case under consideration. There is a conflict in the 
adjudications of other courts on the subject, but the rule 
announced by this court in the foregoing cases is the most 

*For counsel's citations to sustain the contention that liability of a 
stockholder may be enforced in a suit against him alone by a single 
creditor, see Hastings v. Barnd, 55 Neb. 94.

VOL. 56] 203



204 NEBRASKA REPORTS. [VOL. 56 
Pickering v. Hastings.  

just and equitable one, and being sustained by the better 
reason as well as authority, will not be now departed 
from.  

While v. Blum, 4 Neb. 555, cited in brief of plaintiff, is 
easily distinguishable. So far as the report of that case 
discloses plaintiffs were the only creditors of the Midland 
Pacific Railway Company, and the defendants were 
the sole stockholders of said corporation. That the 
proper parties were before the court was a matter not in 
controversy, the principal contention being whether a 
joint judgment for unpaid subscription to capital stock 
could be rendered against all the stockholders, where the 
amount due for each on account of his subscription 
equaled or exceeded the demands of the corporation cred
itor.  

Smith v. Steele, 8 Neb. 115, was an action ait law against 
the stockholders of a corporation and the corporation 
itself, and it does not appear that there were any cred
itors of the corporation other than the plaintiffs.  

Doolittle v. Marsh, 11 Neb. 243, was a suit against a, 
stockholder of the Omaha Horse Railway Company to 
enforce the payment of a judgment recovered against the 
corporation for a tort. It was held that the action would 
not lie under section 136 of the chapter of the General 
Statutes on Corporations.  

Howell v. Roberts, 29 Neb. 483, and Coy v. Jones, 30 Neb.  
798 were actions at law against stockholders to enforce 
the liability created by said section 136. In none of these 
decisions rendered prior to the handing down of the 
opinion in Fairmers Loan & Trust Co. v. Funk, 49 Neb. 353, 
was it decided that an individual creditor of a corpora
tion could maintain an action for his own benefit alone 
against a single stockholder to enforce the constitutional 
liability of stockhiolders for the debts of the corporation.  

The present action must fail because all the stockhold
ers of the Commercial and Savings Bank within the juris
diction of the court were not made parties defendant.

REVERSED AND REMANDED.
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CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY 
V. CHARLES BUEL.  

FILED OCTOBER 5, 1898. No. 8266.  

1. Eminent Domain: INTEREST ON AWARD or DAMAGES. Where, on an 
appeal from an award of damages for land taken for right of 
-way purposes, the damages are found to exceed the award of the 
commissioners, it is proper to instruct the jury to allow interest 
from the time of condemnation at the rate of seven per cent per 
annum.  

2. Review: EVIDENCE: CROss-EXAMINATION. A party cannot obtain 
a reversal on account of the admission of incompetent evidence 
which he brought out on the cross-examination of the witness 
of his adversary.  

3. - : - . Error cannot be predicated upon the refusal to 
eliminate from the record the testimony which the party com
plaining himself introduced.  

4. Eminent Domain: MAr or PREMISES: EVIDENCE. On the trial of an 
appeal from an award of damages for land appropriated for rail
road purposes a map or plat of the premises, shown to be correct, 
is admissible in evidence.  

5. - : EVIDENCE: VALUE OF PROPERTY: WVITNESSES. The owner of 
land appropriated by a railroad company for right of way, who 
has resided upon and cultivated the land and is familiar with 
the value thereof, is a competent witness on the question of its 
value.  

6. - : RAILROADS: ELEMENTS OF DAMAGE. The elements of damage 
for the construction of a railroad across a farm are the actual 
value of the portion taken and the depreciation in value of the 
remainder caused by the proper construction and operation of 
the railroad, excluding general benefits.  

EnRon from the district court of Lancaster county.  
Tried below before TIBBETS, J. Affirmed.  

L. V. Billingsley and R. J. Greene, for plaintiff in error.  

Charles E. Magoon, contra.  

NORVAL, J.  

The Chicago, Rock Island & Pacific Railway Company 
instituted proceedings for the condemnation of right
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of way 'over and across the land of Charles Buel and for 
the assessment of his damages in the premises. The com
missioners appointed by the county judge assessed the 
damages at $800, and from said award an appeal was 
prosecuted to the district court, where the landowner 
obtained a verdict and judgment in the sum of $1,957.50.  
The railway company has brought error proceeding in 
this court to review the record of the trial.  

The first assignment argued in the brief is directed 
against the ninth or last instruction given by the court 
or its own motion, which was to the effect that if the 
jury ascertained that the value of the land taken for 
rig'ht -of way purposes and the damages to the remainder 
of the tract, if any, determined in accordance.with the 
previous instructions, together, exceeded the sum of $800, 
-the amount awarded by the commissioners,-interest 
was to be allowed at the rate of sevei per cent per annum 
on the entire sum found by the jury to be due the plaintiff 
below. This instruction is in harmony with many adjudi
cations of this court, and is opposed to none. It is well 
settled that where, on an appeal for an award of damages 
for lands taken for right of way, the damages are found 
to exceed the sum returned by the commissioners, the 
owner is entitled to interest from the date of the ap
propriation. (Sioux City R. Co. v. Brown, 13 Neb. 317; 
Berggren v. Fremont, E. & Ml. V. R. Co., 23 Neb. 20; Atchi
son & N. R. Co. v. Plant, 24 Neb. 127; Burlington & M. R.  
R. Co. v. White, 28 Neb. 166.) 

The gist of the argument of counsel for the railway 
company is that evidence was adduced as to damages 
occasioned by the destruction of crops, by digging a 
ditch, and various other items of damages, and that the 
instruction assailed permitted a recovery of interest on 
such damages from a date long anterior to the time they 
acerued. This is not a fair criticism of the doctrine an
nounced by the court The ninth paragraph of the 
charge. in express terms, confines the jury in the deter 
mination of the damages to the principles laid down for
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their guidance in the other portions of the charge, and 
it is a familiar rule that instructions are to be considered 
as a whole. The doctrine is distinctly announced in the 
instructions that plaintiff can recover the actual value of 
the land appropriated, and the depreciation in value of 
the portion not taken caused by the careful and proper 
construction and operation of defendant's road, and that 
no recovery could be had for loss sustained by the negli
gent or faulty construction or operation of the road, or 
by acts of defendant upon plaintiff's land outside of the 
right of way. So that the jury, if they were guided by 
the rule given to them by the court, not only did not al
low improper elements of damages, such as injury to 
growing crops, but did not. award plaintiff interest 
thereon for any length of time whatever.  

Complaint is made of the allowance of the witne~s 
Boarnian to testify that the depreciation in value of the 
land resulted from the embankment constructed by the 
defendant backing surface water on the land and de
stroying the crops, and that witness observed water 
standing on the land after the construction of the road.  
The record shows that Boarman was called as a witness 
for the landowner and testified on direct examination as 
to the value of the land, both before and after the ap
propriation. It was on cross-examination of the witness 
by the attorney for the defendant company that the tes
timony was given of which complaint is now made. A 
reversal cannot be had for the admission of incompetent 
evidence brought out by the unsuccessful party. For the 
same reason error cannot be predicated upon the testi
many of plaintiff's witnesses Wilson and Meyers relating 
to the depreciation in value of the land caused by the 
damming-up of the water, since the testimony was elic
ited on cross-examination by the railway company.  
Moreover, the defendant could not have been prejudiced 
by this class of testimony, for the jury were directed by 
the sixth instruction as follows: "You are not, however, 
to consider any damages to the land not taken, if any
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such has been shown by the evidence to exist, occasioned 

by reason of the improper or negligent construction of 

the defendant's railway, even though such improper or 

negligent construction of the defendant's railway ob

structs the said waterway, and throws the water back 

upon plaintiff's land." 
It is urged that there was prejudicial error in the trial 

court refusing to strike out the evidence of the witness 

Boarm an as to damages sustained by surface water and 

destruction of crops. His testimony having been given 

in response to interrogatories propounded by counsel for 

defendant, it cannot complain because the court declined 

to eliminate it from the record.  
Objection is made to the receipt in evidence of a map 

of plaintiff's lands. This document was made by a civil 

engineer and was shown to be a correct map or plat of the 

premises in controversy. It wa.s admissible in evidence 

to enable the jury to properly understand and apply the 

other evidence adduced on the trial, especially as both 

parties used the map in the examination and cross-ex

amination of the witnesses. (Village of Onlbrtson v. Holli

(lay, 50 Neb. 229; Brown v. Galesburg Pressed Brick & Tile 

Co., 132 Ill. 649; State v. Harr, 17 S. E. Rep. [W. Va.] 

794; Clegg v. Metropolitan S. R. Co., 37 N. Y. Supp. 130; 
Le Beau v. Telephone & Telegraph Construction Co., 67 N. W.  

Rep. [Mich.] 339; Goldsborough v. Pidduek, 54 N. W. Rep.  

[Ia.] 431; Chicago, K. & AT. 1t. Co. v. Davidson, 49 Kan.  

589; Roderiiquez v. State, 22 S. W. Rep. [Tex.] 978.) 

Objection is raised to permitting plaintiff to testify as 

to the value of the land in dispute. It is argued that 

he was not shown to be competent to testify on the ques

tion of value. The evidence discloses that he owned the 

land and cultivated it, was familiar therewith and with 

other real estate in the same vicinity, and that he was 

acquainted with the value of his farm before and after 

the location of the defendant's right of way. He was 

-omyeitenL Lo Lesify on the subject of value, even though 
he was not an expert, or dealer in real estate. The first
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paragraph of the syllabus in Burlington & M. R. R. Co. r.  
lVhitc, 28 Neb. 1,66, reads thus: "Where witnesses are 
shown to be familiar with the value of a particular piece 
of land across which a railroad has been built, they are 
competent to testify as to the value of such tract of land 
immediately before the location -of the road and to the 
value theretof immediately afterwards. (Rcpublicaa V. R.  
Co. v. Arnold, 13 Neb. 485; Northeastern A. R. Go. v. Fra
zicr, 25 Neb. 53.)" And the first and second divisions of 
the syllabus in Burlington & M. R. R. Co. v. Schlantz, 14 
Neb. 421, are as follows: "(1.) The owner of land taken 
for right of way by a railroad company, having resided 
upon and improved it for several years, who swears that 
he knows what it is worth, is a competent witness on the 
question of value. (2.) So, too, are other persons who 
have resided for several years in the immediate neighbor
hood of the land, and who seem, upon examination, to be 
well informed of its situation, condition, and value." The 
same principle is stated in Sioux City & P. R. Co. v. Tcitner, 
16 Neb. 272. In the light -of these adjudications there is 
no room to doubt that Buel was competent to testify on 
the question of value.  

We have examined and considered the other rulings of 
the trial court on the admission of evidence, to which 
reference has been made in the brief, and discover no 
error therein prejudicial to the company.  

In discussing the fourteenth, fifteenth, twenty-eighth.  
and twenty-ninth assignments of error counsel for the 
corp-oration observe: "The measure of damages in a rail
road condemnation where a part only of the land is taken 
is the fair market value of the land actually taken, plus 
the depreciation in value of the remainder caused by the 
proper construction and operation of the road." This is 
sound doctrine, and is sustained by the decisions of this 
court. (Blakelcy v. Chicago, K. & AT. R. Co., 25 Neb. 207; 
Chicago, K. & N. R. Co. v. TWicbe, 25 Neb. 542; Oaha S.  
R. Co. v. Todd, 39 Neb. 818; Frrnant, E. & At. V. ft. Co.  
v. Bates, 40 Neb. 381; Chicago, B. & Q. R. Co. v. O'Connor, 

18

VOL. 56]1 209



210 NEBRASKA REPORTS. [VoL. 56

Smith Bros. Loan & Trust Co. v. Weiss.  

42 Neb. 90.) The jury were instructed in accordance with 
the rule announced in the foregoing authorities. It is true 
some of the witnesses were interrogated as to the value 
of the plaintiff's farm before and after the location of 
the railroad, instead of the market value thereof at those 
times, but it is manifest from a reading of the evidence 
that the witnesses and jurors must have understood the 
expressions "value" and "market value" were inter
changeably used, the value of a farm necessarily meaning 
its market price. Discovering no prejudicial error, the 
judgment is 

AFFIRMED.  

SMITH BROTHEns LOAN & TRUST COMPANY, APPELLEE, 
V. AT. 11. WEISS ET AL., APPELLEES, IMPLEADED WITH 

HULDA A. THOMPSON ET AL., APPELLANTS.  

FILED OCTOBER 5, 1898. No. 8306.  

1. Judicial Sales: APPRAISEMENT. Where lands constituting one body 
are used as a single tract, ordinarily they may for judicial sale 
be appraised together.  

2. - : --- : OBJECTIONs. Objections to the appraisement must 
be made prior to the sale.  

3. Bill of Exceptions: AFFIDAVITS. Affidavits used on the hearing of 
a motion in the district court cannot be considered on review in 
the appellate court unless embodied in a bill of exceptions.  

4. Judicial Sale: PLACE. The sale of lands under a decree of fore
closure must take place at the court house, unless there be none 
in the county, in which case the sale must occur at the door of 
the building in which the last district court of the county was 
held.  

APPEAL from the district court of Thayer county.  
Heard below before HASTINGS, J. Rcuc)sd.  

W. H. Barnes and John Heasty, for appellants.  

Griggs, Rinaker d Bibb, 0. H. Scott, C. L. Richards, 
Charles P. Schwer, M. H. Weiss, and Richards & Dinsmore, 
contra.
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NORVAL, J.  
This is an appeal from an order of the court below con

firming the sale of real estate under a decree of fore
closure.  

The first objection is that the premises were not sepa
rately appraised. To this there are two answers. In the 
first place there is nothing in the record to -show that 
the premises constituted two separate and distinct tracts.  
The lands were contiguous, and if used as a single tract 
there was no error in so appraising the property. Again, 
no objections were made to the appraisement until after 
the report 'of the sale was filed. This was too late to be 
available. (Vought v. Foxwcorthy, 38 Neb. 790; Ecklund v.  
Willis, 42 Neb. 737; Burkett v. Clark, 46 Neb. 466; Overall 
v. McShane, 49 Neb. 64.) 

It is urged that no certificates of liens were ever ob
tained of the county clerk and clerk of the district court.  
The return of the sheriff on the order of sale shows that 
certificates of liens existing against the premises were 
obtained from the county treasurer, county clerk, and 
clerk of the district court, and copies thereof, together 
with a copy of the appraisement, were forthwith filed in 
the district court, and the return of the officer in this 
respect is not discredited by any testimony found in the 
record.  

A complaint is made that the purchaser at the sale has 
not paid, but refuses to pay, the amount of his bid for 
the premises. The foundation for this assertion is the 
affidavits of the sheriff and clerk of the district court, 
copies whereof are included in the transcript. These 
affid:avits cannot be considered, for the reason there is no 
bill of exceptions in the case. (Hobbs v. Hunt, 34 Neb.  
657; Hunter v. Bell, 33 Neb. 249; Barry v. Barry, 39 Neb.  
521; Norfolk Nat. Bank v. Job, 48 Neb. 774.) 

Another reason urged for vacating the sale is that the 
,same was not held at the court house, or at the door 
of the building wherein the district court was last held.
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By section 503 of the Code of Civil Procedure all sales 
of real estate under an execution are required to be held 
at the court house, unless there be none in the county, iu 
which case the sale must take place at the door of the 
house in which the last district court of the county was 
held. And this provision is likewise applicable to sales 
made under decrees foreclosing real estate mortgages.  
(Burkett v. Clark, 46 Neb. 466.) The return of the sheriff 
fails to disclose the property was offered and sold either 
at the court house in Thayer county, or at the door of fhe 
building in which the last district court was held. The 
return discloses that the premises were once offered 
for sale at the court house on May 6, 1895, but were not 
then sold for want of bidders. Under the same order of 
sale and appraisement the lands were readvertised, and 
on June 10, 1895, were sold, but the return is wholly 
silent as to the place where the sale took place. For 
this defect in proceedings the order of confirmation is 
reversed, the sale vacated, and a resale of the premises 
ordered.  

REVERSED.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.  

JAMES E. PHILPOTT ET AL.  

FILED OCTOBER 5, 1898. No. 8323.  

1. County Judge: ACTION ON BOND: LIMITATION. An action on the 
official bond of a county judge is barred in ten years after the 
cause of action accrued.  

2. - : - : CONVERSION. The failure of a County judge, after 
the expiration of his official term, to pay over to his successor 
in office, or the person entitled thereto, money deposited in con
demnation proceeding, is a breach of his official bond; and there
upon a cause of action accrues to the person damaged by such 
breach. Clelland v. McCamber, 15 Colo. 355, followed.  

EuuoR from the district court of Lancaster county.  
Tried below before HALL, J. Afirated.
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The opinion contains a statement of the case.  

J. W. Dewecse and F. E. Bishop, for plaintiff in error: 

Plaintiff contends that defendant Philpott, by virtue of 
the statute and his bond, received the condemnation 
money as an express continuing trust for the benefit of 
the railroad company, with that duty continuing beyond 
his term; that as such trustee he could not hold adversely 
to his cestui que trust until demand and refusal to deliver; 
that thle statute of limitations did not begin to run 
against this express trust until July 1, 1892; that conse
quently the defendants have violated their trust obliga
tion, the action is not barred, and they are liable to the 
plaintiff for the deposit. (King v. Nichols, 16 0. St. 87; 
Streitz v. Hartnan, 26 Neb. 49; Parks v. Satterthwaite, 132 
Ind. 411; Smiley v. Fry, 100 N. Y. 262; Presley v. Davis, 
62 Am. D'ec. [S. Car.] 396; Havens v. Church, 62 N. W.  
Rep. [Mich.] 151; Hayden v. Thompson, 71 Fed. Rep. 69; 
Alexander v. Overton, 22 Neb. 227; Cutler v. Roberts, 7 Neb.  
13; State v. Grand Island & W. C. R. Co., 31 Neb. 209; St.  
Louis, 0. H. & C. R. Co. v. Fowler, 113 Mo. 458.) 

Lamb & Adams and J. E. Philpott, contra: 

The 'action is barred by the statute of limitations.  
(Merriam v. Miller, 22 Neb. 218; Clelland v. McCumber, 15 
Colo. 355; Blackshire v. Atchison, T. & S. F. R. Co., 13 Kan.  
514; White v. Wabash, S. L. & P. R. Co., 64 Ia. 281; Owen 

.v. State, 25 Ind. 107.) 

NORVAL, J.  

This suit is upon the official bond of James E. Philpott, 
as county judge of Lancaster county. The court below 
sustained a general demurrer to the petition, and dis
missed the action. Plaintiff prosecutes error.  

The petition alleges, substantially, that plaintiff is a 
corporation and, by consolidation with the Burlington
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& Missouri River Railway Company in Nebraska, plain
tiff succeeded to all the last named company's rights, 
privileges, and property on or about January 1, 1880; 
that the defendant Philpott was elected county judge 
of Lancaster county for the term commencing in January, 
1880, qualified as such officer and gave the bond set out 
in the petition, with his co-defendants as sureties, which 
was duly approved, and he took possession of, and occu
pied, said office for the full term of two years; that in 
December, 1879, the Burlington & Missouri River Rail
way Company in Nebraska made application to the pre
decessor in office of said Philpott for the condemnation of 
certain real estate in the city of Lincoln for right of way 
purposes, including lots 14, 15, 16, and 17, in block 70, 
of said city; that a commission was appointed to view 
the premises 'and assess the damages to be paid by the 
railroad company, which commission made its report to 
the defendant Philpott,as county judge, April 3, 1880, and 
on the 7th day of the same month the railroad company 
deposited with him, as such county judge, the sum of 
$1,000, being the amount -of damages so assessed for the 
appropriation of said lots, for the use and benefit of the 
owners of the property; that the land owners declined 
to recognize as legal and valid the said condemnation 
proceedings, and in September, 1885, they commenced 
proceedings against said railroad company to recover 
said lots, which litigation continued in the courts for 
several years and until in July, 1892, when it was de
cided that said condemnation proceedings were invalid 
and that the railroad company obtained thereby no right 
or title to said lots; that the $1,000 so deposited with 
Philpott at all tines remained in his possession, and has 
never been turned over to his successor; that in Decem
ber, 1893, plaintiff demanded of said Philpott said money, 
yet he refused to comply with said request, but still re
tains said money, which was received by him in his Oi
cial "capacity, under the statute, in trust for. owners of 
said lots, if they chose to accept the same; and that said
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Philpott has no right, title, interest, or claim to said 
money or any portion thereof.  

The decision of the district court was grounded upon 
the proposition that the action was barred by the statute 
of limitations, and while other questions are argued in 
the briefs, the only one necessary for us to consider is 
whether the statute had run against the cause of action 
at the time the suit was instituted. By section 9 of the 
Code of Civil Procedure it is provided: "Civil actions, 
other than for the recovery of real property, can only 
be brought within the following periods, after the cause 
of action shall have accrued;" and section 14 of said 
Code declares: "An action upon the official bond or 
undertaking of an executor, administrator, guardian 
sheriff, or any other officer, or upon the bond or under
taking given in attachment, injunction, or in any case 
whatever required by statute, can only be brought within 
ten years." It is too plain to require discussion that un
der the foregoing provision an action on the official bond 
of a county officer is barred in ten years after the cause 
of action accrued. It has been so held as to actions upon 
county treasurer's bond (Jlerrian v. Miller, 22 Neb. 218; 
Alexander v. Ocerton, 22 Neb. 227); and the same rule un
questionably obtains as to suits on the bond of a county 
judge.  

The next inquiry is, when did plaintiff's cause of action 
accrue? It is argued by counsel for plaintiff that the 
statute of limitations did not commence to run until the 
invalidity of thle condemnation proceeding was finally 
adjudicated. We cannot yield assent to the proposition.  
No appeal was taken by either party from the award of 
the commissioners selected to assess the damages for the 
appropriation of the lots, so that if the condemnation 
proceedings were legal, the rights of the parties were 
fixed and established, and one or the other was entitled 
to the money deposited not later than the expiration of 
the time for prosecuting an appeal from the assessment 
of damages. If the proceedings were without jurisdic-
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tion and void at the inception, it required no determina
tion thereof in collateral actions to entitle the railroad 
company making the deposit, or its sulccessor, to recover 
the same from the county judge. The money, by reason 
of the invalidity of the proceedings to condemn, always 
belonged to the depositing corporation and a right of 
action accrued in its favor on the official bond, and the 
statute began to run, if not on the deposit of the money 
with the county judge, at the latest on the failure of such 
officer to pay such money, on the term.ination of his offi
cial term, to his successor. The condition of Judge Phil
pott's bond required him to pay over to the person or 
officer entitled thereto all money which should come into 
his hands by virtue of his office, and faithfully account 
for all the balances or money remaining in his hands at 
the termination of his office and deliver the same to his 
successor or to any other person authorized to receive 
the same. The failure of Judge Philpott to pay this con
demnation money, on the expiration of his official term, 
to his successor or to this plaintiff was clearly a breach 
of the condition of the bond declared on, and plaintiff 
could have at once, and without demand, maintained an 
action to recover said money. But it is said that there 
is no statutory provision requiring a county judge to turn 
over to his successor money deposited with him in con
demnation proceedings. We do not so construe section 
97, chapter 16, Compiled Statutes, the last proviso of 
which reads: "That either party. may appeal from the 
decision of the district court to the supreme court of the 
state, and the money so deposited shall remain in the 
hands of the county judge until a final decision be had, 
subject to the order of the supreme court." The fair in
ference to be drawn from the language quoted is that the 
condemnation money shall be retained by the county 
judge, and not by the person who happened to hold that 
office when the deposit was made, until the right thereto 
is finally deltermined in appropriate appellate proceed
ings. The official term of Judge Philpott expired in Janu-
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ary, 1882, while this suit was not instituted until June 3, 
1895, or more than ten years after the accruing of the 
cause of action. The bar of the statute is complete.  
(Clelland v. MIc~unber, 15 Colo. 355, and cases there cited.) 
The judgment is 

AFFIRMED.  

JACOB BODEWIG ET AL. V. STANDARD CATTLE COMPANY.  

FILED OCTonE 5, 1898. No. 9993.  

1. Judgment: ENFORCEMENT PENDING REVIEw. A plaintiff may pro

ceed to enforce his judgment obtained on a contract for the pay
ment of money only, notwithstanding the execution by the 
defendant of a sufficient supersedeas bond as required by law to 
stay proceedings pending a review of the judgment in the appel
late court, upon the plaintiff executing, with at least two suffi
cient sureties, the undertaking prescribed by section 591 of the 
Code of Civil Procedure and obtaining leave from the court below, 
or a judge thereof in vacation, to enforce the collection of the 
judgment.  

2. - : - : INJUNcTION. Where plaintiff has complied with the 

provisions of section 591 of said Code, the defendant is not en
titled to an order restraining the enforcement of the judgment 
during the. pendency of error proceedings to review such judg
ment.  

ERRon from the district court of Platte county. Tried 
below before WESTOVER, J. Heard on motion of defend
ant in error to dissolve an order of the supreme court 
restraining enforcement of the judgment below. Motion 

sustained.  

A. M. Post and James G. Reeder, for the motion.  

Cookingham & McAllister, contra.  

NORVAL, J.  

The Standard Cattle Company instituted an action in 
the court below against the defendants on a contract for 

the payment of money only, and recovered a judgment-
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against them therein on February 19, 1898, in the sum 
of $525.29, besides coists. An execution was issued on 
said judgment and placed in the hands of the sheriff, who 
made a levy thereunder. Subsequently on April 5, 1898, 
and during the life of the execution, the defendants filed 
in this court a transcript of the proceedings, including 
the final judgment, also a petition in error, and caused a 
summons in error to be issued. They also executed and 
filed a supersedeas bond, with sureties approved by the 
clerk of the district court in accordance with sections 
588, 589, and 590 of the Code of Civil Procedure, for the 
purpose of staying the execution of said judgment. On 
April 8, 1898, the defendants filed an application in the 
trial court for an order recalling the execution then in 
the hands of the sheriff, which was sustained, and the 
officer was ordered to return the process forthwith to the 
clerk of the trial court. The plaintiff below filed an ap
plication, under the provisions of section 591 of said 
Code, for leave to enforce its said judgnent notwith
standing the giving of the supersedeas bond by the de
fendants and the steps taken by them to have -said judg
ment reviewed. An order was entered authorizing the 
enforcement of the judgment upon the plaintiff's execut
ing a bond with two sufficient sureties in the sum of 
$1,400, to be approved by the clerk of the district court, 
conditioned that if the judgment be reversed or modified, 
plaintiff below would make full restitution to the adverse 
parties of the money received under the judgment. The 
bond in accordance with the terms of the order was given 
and approved. An additional transcript embodying said 
applications and orders and a supplemental petition in 
error based thereon were filed in this court, and on June 
8 an order was entered herein, on application of the de
fendants below, plaintiffs in error, restraining the collee
tion of said judgment until otherwise ordered. The 
Standard Cattle Company has moved for a dissolution of 
said restraining order, and the present submission is upon 
the motion.
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If the order of the court below authorizing the collec

tion of the judgment is a final order within the meaning 

of section 581 of the Code of Civil Procedure which can 

be superseded under section 588 of said Code, the enforce

ment of said order has not been stayed by the giving 

of the undertaking prescribed by said section 588, but 

we are persuaded that the action of the court giving leave 

to plaintiff below to collect its judgment is not an order 

which can he stayed under said section. The judgment 

was recovered upon a contract for the payment of money 

only, and the execution could be superseded by the giv

ing of the undertaking prescribed by subdivision 1 of 

section 588. Defendants below gave the requisite bonl 

to secure a stay of execution, and no further proceedings 

were permissible to collect the judgment during the pend

ency of the proceedings in error in this court except for 

section 591 of said Code and the compliance therewith by 
the judgment creditor. This section reads: "In an ac

tion arising on contract, for the payment of money only, 
notwithstanding the execution of the undertaking in the 

last section mentioned, to stay proceedings, if the de

fendant in error give adequate security to make restitu

tion in case the judgment is reversed or modified, he may, 
upon leave obtained from the court below, or a judge 

thereof in vacation, proceed to enforce the judgment.  

Such security must be an undertaking executed to the 

plaintiff in error by at learst two sufficient sureties, to the 

effect that if the judgment be reversed or modified, he 

will make full restitution to the plaintiff in error of the 

money by him received under the judg-ment." It was 

under this section, and in pursuance of its provisions, 
that permission was granted by the trial court to collect 

the judgment which had at that time been superseded 

by the defendants in execution. This section, if valid 

and binding,-and its validity not now being assailed, 
will be treated as in force,-confers ample power, upon 

compliance with the provisions, for the enforcement of a 

judgment rendered in an action on a contract for the
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payment of money only, although the collection of such 
judgment may have been superseded by the giving of 
the undertaking provided in said section 588. The judg
mlent creditor must first obtain leave of the court below, 
or a judge thereof in vacation, and give the bond pre
scribed in said section 591 before he can have enforce
nent of his judgment, during the pendency -of error pro
ceeding. It is obvious that said sections 588 and 591 
must be construed together. Section 588 provides for 
the stay of execution while error proceeding is being 
prosecuted, and section 591 prescribes the conditions 
upon which the right conferred by section 588 up-on a 
judgment debtor may be defeated in actions on contracts 
for the payment of money alone. In the case at bar 
plaintiff below has fully complied with the requirements 
of said section 591, and is entitled to ehforce his judg
ment, since leave to do so was given by the court below, 
notwithstanding the defendants had given the under
taking required by section 588. It is a familiar maxim 
that "equity follows the law," and to restrain the en
forcement of the judgment in this case would contravene 
said maxim, and override and render nugatory a plain 
provision of statute, which we have no right to do. The 
Inotion to dissolve the restraining order heretofore issued 
by this court is sustained, and said order is vacated.  

MOTION SUSTAINED.  

SULLIVAN, J., not sitting.  

GEORGE B. LASBURY, APPELLEE, V. THOMAS HI. MC

CAGUE, RECEIVER, APPELLANT.  

FILED OCTOBER 5, 1898. No. 8251.  

t. Municipal Corporations: STAGNANT WATER ON PRIVATE .OT: COST 
or ABATING \UISANCE. The power conferred by section 29, chap
ter 12a, Compiled Statutes 1895, upon the authorities of a city
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of the metropolitan class to levy the costs and expenses of drain
ing, filling, or grading a lot to prevent stagnant water accumu
lating thereon and becoming a nuisance is contingent upon the 
failure of the owner of the lot to fill, drain, or grade the same 
when so requested. The law contemplates that the city request 
the owner to perform the work, and if he fail to do so, the city 
can cause the premises to be drained or filled and assess the cost 
thereof against the property.  

2. - : SPECIAL TAXES: VALIDITY: BURDEN OF PROOF. Where the 
owner of a city lot institutes an action to have declared void cer
tain special taxes assessed against the lot, the burden is upon 
him to establish the invalidity of said tax.  

3.- . . NUISANCE. A special tax assessed by a city 
on the lot of a citizen to pay the costs of abating a nuisance cre
ated by the municipality on the same lot will not be sustained 
in equity.  

4. -: -- : --. The invalidity of a special tax levied by a 
municipal corporation against the lot of an individual is ordi
narilv as available to the subsequent purchaser of the property 
as to one who was its owner when the assessment was imposed.  

APPEAL from the district court of Douglas county.  
Heard below before KEYSOR, J. Affirmed.  

The opinion contain's a statement of the case.  

Saunders & Macfarland and Ralph TV. Breckenridge, for 
appellant: 

Plaintiff was not the owner of the lot when the assess
ment was made, and cannot urge its invalidity. (Cheney 
v. Dunlap, 27 Neb. 401.) 

The proceedings Under which the tax was levied are 
regular. (Douglas v. State, 4 Wis. 403; Shao v. Cummiskey, 
7 Pick. [Mass.] 76; People v. Townsend, 3 Hill [N. Y.] 
479; Story v. Hammond, 4 0. 376; Baumgartner v. Hasty, 
100 Ind. 575; North Chicago City R. Co. v. Town of Lake 
View, 105 Ill. 207; King v. Davenport, 98 Ill. 305.) 

The abatement of the nuisance was a legitimate exer
cise of police power. (Smiley v. MacDonald, 42 .Neb. 5; 
Chicago, B. & Q. R. Co. v. State, 47 Neb. 549; Lawton v.  
Steele, 119 N. Y. 226; Hagar v. Supervisors of Yolo County, 
47 Cal. 222; Donnelly v. Decker, 58 Wis. 461; State v.
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City of Newark, 27 N. J. Law 185; City of Charleston v.  

Werner, 38 S. Oar. 488.) 

Byron G. Burbank, contra: 

The special -assessment for filling the lot was illegal, 

null and void, because no request was made upon the 

owner before the filling was done. (Horbach v. City of 

Omaha, 54 Neb. 83.) 
A city cannot create a nuisance upon plaintiff's lot and 

compel him to abate it. (City of Hannibal v. Richards, S2 

Mo. 330; Weeks v. City of Milwaukee, 10 Wis. 186.) 

The proceedings under which the special assessment 

was levied are null and void and a usurpation of the 

judicial power of courts. (Cale v. Kegler, 19 N. W. Rep.  

[Ia.] 843; Tissot v. Great Southern Telegraph & Telephone 

Co., 39 La. Ann. 996; Hutton v. City of Camden, 10 Vroom 

[N. J.] 122; Yates v. City of Milwaukee, 10 Wall. [U. S.] 

498.) 

NORVAL, J.  
The east 60 feet of the south half of lot 8, in block 1, 

in Park Place, an addition to the city of Omaha, abuts 

upon Burt street, in said city. The authorities of the 

city of Omaha caused said street to be graded in front of 

said premises to the established grade. Appraisers were 

appointed to assess the damages to abutting property 

owners by reason of said grading, who found and re

ported that no damages were occasioned by the improve

ment, which report was thereafter approved and con

firmed by the city council, and no appeal therefrom was 

taken. The bringing of the street to the established 

<grade caused the water in a small stream which flowed 

adjacent to said premises, and also the surface water of 

the neighborhood, to back upon said property, and to 

become stagnant. Subsequently, an ordinance was 

passed by the city declaring the premises a nuisance by 

reason of the existence of stagnant water thereon, the 

city authorities caused the lot to be filled with earth,
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and, by ordinance, levied the cost thereof, to-wit, $262.50, 
upon said lot. Afterwards the county treasurer of 
Douglas county sold the premises for taxes to E. B. Baer, 
and issued to him a certificate of tax sale therefor, who, 
as the holder of said certificate of sale, paid the said 
sum of $262.50, to redeem the lot from the special assess
ment levied by the city of Omaha as aforesaid. Thomas 
H. McCague, receiver, is the owner of said tax certificate 
and all rights thereunder. George B. Lasbury, who pur
chased said premises subsequent to the tax sale and the 
levy of said special assessment, brought this action to 
declare invalid the said special tax levied for the purpose 
aforesaid. From a decree in favor of plaintiff the de
fendant appeals.  

It is strenuously insisted by counsel for plaintiff that 
the special assessment in dispute is illegal because no 
request was made upon the owner of the lot to fill the 
same before the filling of the property by the city. This 
contention is predicated upon section 29, chapter 12a, 
Compiled Statutes 1895, known as the "Charter of Cities 
of the Metropolitan Class," which reads as follows: "The 
mayor and council shall have power to require any and 
all lots or pieces of ground within the city to be drained, 
filled or graded, so as to prevent stagnant wnater, banks 
of earth, or any other nuisance accumulating or existing 
thereon; and upon the failure of the owners of such lots 
or pieces of ground to fill, drain, or grade the same when 
so required, the council may cause such lots or pieces of 
ground to be drained, filled, or graded, and the cost and 
expense thereof shall be levied upon the property so 
filled, drained, or graded and collected as other special 
taxes." This provision contemplates that a lot owner in 
the city of the class to which Omaha belongs is entitled 
to notice before said section can be enforced against him, 
since the power therein conferred upon the city to levy 
the costs and expenses of draining, filling, or grading 
his premises is contingent "upon the failure of the owner 
of such lots -or pieces of ground to fill, drain, or grade
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the same when so required." This language clearly im
plies that the citizen must have been requested by the 
city to fill his lot, and he must have failed to comply with 
the demand before the municipal authorities can perform 
the work, and assess the costs thereof against the prop
erty. The petition, it is true, alleges "that no power or 
authority existed in s.aid city council to levy any assess
ment upon or against the above described premises for 
the purpose of paying for the filling of said lot as herein 
set forth, and that no notice was eVer given to the owner 
of said lot of said proceeding; and this plaintiff alleges 
that all and singular of the proceedings had in connec
tion therewith, from the passage of the original ordi
nance as herein set forth and mentioned to the levying 
of said assessment, are utterly void and of no force and 
effect whatsoever." Conceding, for the present purposcs, 
without deciding the point, that. these averments suffi
ciently plead the want of a demand by the city that the 
lot be filled, a sufficient answer to plaintiff's argument 
is that said allegations of his petition were put in issue 
by express denials in the answer of the defendant; and 
the stipulation of facts found in the record, and upon 
which the trial court based its finding and decision, is 
entirely silent upon the question whether the city re
quested the owner of the lot in controversy to fill the 
same. So the averment of the petition relied upon to 
tender the issue is not established by the proofs. The 
general rule in this state is, and we have so declared, 
that when it is sought to foreclose a lien against real 
estate for the non-payment of special taxes or assess
ments, there is no presumption that the statute relating 
to their levy and assessment has been complied with, but 
the burden is upon the person asserting the lien to es
tablish its validity. (Smith v. City of Omaha, 49 Neb. 883; 
Leavitt v. B11, 55 Neb. 57; Equitable Trust Co. v. O'Brien, 
55 Neb. 735.) The same rule does not obtain where, in 
a case like the present, the property owner comes into a 
court of equity asking that certain special taxes be de-
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clared invalid and not a lien upon the premises against 
which they were assessed, since he predicates his right 
to affirmative relief on the ground that the taxes are void, 
and the burden rests upon him to establish their invalid
ity. Before he can have the title to his lots quieted he 
must be able to show that the special taxes constituted 
no lien upon the property.  

In the briefs and at the bar counsel -on either side ably 
argued, among others, the following propositions: 

1. Is the determination whether a nuisance exists or 
not a judicial question? 

2. Has a city council the power to determine what 
constitutes a nuisance? 

3. Was the levy of the special assessment in question 
a violation of section 6, article 9 of the constitution of 
this state? 

4. Is the abatement.of a nuisance by a city a legitimate 
exercise of the police power of the state? 

5. Can a city create a nuisance upon the lot of an in
dividual and abate it at his costs and expense? 

In our view the last proposition alone requires con
sideration, as the determination thereof is decisive of 
t case. It is stipulated in the agreed statement of facts 
that the city of Omaha graded Burt street from Thir
tieth to Thirty-sixth streets, and "that prior to the grad
ing of said Burt street, a small stream of water fed by 
springs in the block immediately southwest of the prem
ises above described flowed adjacent to said premises; 
that the grading of said Burt street stopped the outflow 
of said creek and formed a dam so as to prevent the 
water from escaping, and thereby caused the water 
which rose from said small stream and other surface 
water of the immediate neighborhood to back up and 
collect upon the above described premises, which it 
would not have done but for the grading of said Burt 
street, as aforesaid." It requires no argument to show 
that whatever nuisance existed on the lot in dispute by 
the reason of the accumulation of stagn'ant water was 

19
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directly chargeable to the city of Omaha. The foregoing 
quotation from the written stipulation of facts makes it.  
perfectly plain that the nuisance abated by the city was 
created by its agents. This being so, to permit the city 
to assess the costs and expenses of abating the nuisance 
it created against plaintiff's lot would, indeed, be a re
proach upon the law. If this special tax can be upheld 
in an equitable proceeding, then, by a parity of reasoning, 
one who creates a nuisance upon the land of his neighbor 
may have it abated at the expense of the latter and a 
court of equity could not afford relief. The mere state
ment of the proposition shows its absurdity.  

The doctrine that a municipal corporation which has 
created a nuisance upon the lot of an individual cannot 
then assess the costs of abating the same against the 
property, is sustainable upon the plainest principles of 
equity, and is fortified by -authority. In City of lanibal 
v. Richards, 82 Mo. 330, the city constructed an embank
ment in the street in front 'of defendant's lots, which oc
casioned the water to accumulate on them and injur
iously affect the health of the city. The defendant hav
ing refused to comply with an ordinance requiring him 
to fill the lots, the work was done by the city, and it 
brought an action to recover the cost and expense thereof.  
The court say: "Now, we are asked to hold, also, that the 
city may create a nuisance upon the lot of an individual, 
and then have it abated at his expense, if he refuse to 
do it when ordered. As well at once declare that one 
can acquire any rights to town or city lots which the 
municipal corporation is bound to respect. The city can
not create a nuisance upon the property of a citizen and 
compel him to abate it. * * * At a trifling expense at 
the time plaintiff passed the ordinance requiring these 
lots to be filled the pond could have been drained, and 
but for the neglect of the plaintiff to make such drain 
the nuisance complained of would never have existed.  
The judgment is reversed and the cause remanded. All 
concur." In Weeks v. City of Mincatikee, 10 Wis. 186, the

[Vot. 56
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defendant city graded an alley adjoining, and made a 
fill in the street in front of plaintiff's lots, causing the 
water to flow and remain stagnant thereon, and a special 
tax of $498.75 was levied upon the lots by the city, $111.25 
of which was to pay for the grading, and $387.50 for 
abating the nuisance created by the city as aforesaid.  
Plaintiff instituted an action to restrain the collection 
of the special assessment, and the trial court held the 
nuisance tax illegal, which view was sustained by the 
supreme court on a review of the case. Paine, J., in de
livering -the -opinion of the court said: "I am also of 
the opinion that the tax assessed against the plaintiff's 
lots to abate a nuisance, which, it appears, was created 
entirely by the act of the city, in so constructing a street 
as to cause the water to flow and remain upon the lots, 
which it would not otherwise have done, is illegal. .1 
cannot recognize the right of a corporation to create a 
nuisance on the lot of an individual. But to create the 
nuisance, and then tax him to abate it, is a double wrong.  
I shall not attempt any examination of the question upon 
authority, but I am 'satisfied such a right cannot be sus
tained. I think this conclusion results from the reason
ing of Mr. Justice Smith in Goodall v. Milwaukee, 5 Wis.  
32, which I fully approve. And until I am prepared to 
say that private rights must yield, even to the extent of 
total destruction, rather than place any impediment in 
the way of whatever proceedings corporations may see 
fit to take, I cannot say that a city may create a nuisance 
on the lot of a citizen without making him any compen
sation for the damage, and then tax him to abate it." The 
conclusion is irresistible that where by a neglect of a 
city to provide proper sewerage in the grading of a street 
a nuisance is created upon a private lot by the accumula
tion thereon of stagnant water, and the nuisance is 
abated by the city, an assessment upon the lot of the 
costs and expense of the work will not be sustained. in 
equity.  

There is no presumption that the lot owner was
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awarded compensation for the expense of filling his 

premises with earth by the appraisers selected to ascer

ain his damages resulting from the grading of Burt 

street, for two reasons: First, it is expressly stipulated 

that the appraisers allowed him no damages whatever; 

secondly, the appraisement was made before the street 

was graded, and the appraisers could not have known be

forehand that the city would so negligently perform the 

work as to create a nuisance upon the property in ques

tion. The expense of abating the nuisance was not an 

element to be considered by the appraisers. This follows 

from the holding by this court that an action at law 

will lie against a municipal corporation to recover dam

ages resulting from the negligence or unskillfulness of 

its officers or agents in the construction of a public im

provement by which there is cast surface water upon 

the lot of a citizen. (City of Beatrice v. Leary, 45 Neb.  

149.) 
It is insisted that plaintiff is not in a position to urge 

the invalidity of this special tax, inasmuch 'as he was 

not the owner of the lot at the time the same was im

posed, and counsel cite the usury cases which hold that 

the person contracting to pay unlawful interest alone 

can plead the invalidity of the agreement. Those cases 

are not analogous. The defense of usury is personal to 

the borrower, his sureties and privies, who may waive it, 

therefore the purchaser of the equity of redemption, be

ing neither a surety, nor in unity with him or the bor

rower, cannot plead usury in the contract. A tax levied 

against land for a public improvement attaches to, and 

follows, the property, and the defense that the assesrs

ment was illegal is not personal to the person who at 

the time was the owner of the property, but ordinarily 

is available to the subsequent purchaser. The decree is 

AFFIRMED.
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CHARLES KAuF IANN, APPELLANT, V. JOHN C. DREXEL, 
SHE RIFF, ET AL., APPELLEES.  

FILED OCTOBER 5, 1898. No. 8249.  

1. Word. The word "thereupon," as used in section 1039 of the Code 
of Civil Procedure, is an adverb of-time, signifying without delay.  

2. Replevin: JUSTICE OF THE PEACE: TRANSFER OF CASE. If, in an 

action of replevin pending before a justice of the peace, the ap
praised value of the property taken on the writ exceeds $200, it is 
the duty of the justice to transmit the transcript and files therein 
to the district court without unnecessary delay.  

3. - : The failure of the justice to comply with the 
requirements of said section for a period of nearly ten months 
held to work a discontinuance of the action.  

4. Unauthorized Appearance: JUDGMENT: ATTACK. Where judgment 
is rendered against a party whose appearance in the cause is en
tered by an unauthorized attorney, the presumption of jurisdic
tion is not conclusive in an original action directly assailing such 
judgment.  

5. Judgment: INJUNCTION AGAINST ENFORCEMENT. An action may be 

maintained to enjoin the enforcement of a void judgment when 
there is a concurrence of the following conditions: (1) The judg
ment must be without any legal or equitable basis; (2) its in
validity must not appear on the face of the record; and (3) the 
party complaining must be without an adequate remedy at law.  

6. - : PROCEEDINGS TO VACATE. Section 602 of the Code of Civil 
Procedure has reference only to judgments and orders possess

ing some degree of legal vitality, and not to such as are abso
lutely void.  

APPEAL from the district court of Douglas county.  
Heard below before KEYSOR, J. Reversed.  

Guy R. C. Rcad, for appellant.  

A. H. Murdock, contra.  

SULLIVAN, J.  

In May, 1893, a dwelling-house standing in one of the 
public streets of the city of South Onaha was seized by 
the defendant Adams, a constable of Douglas countY, 
under an execution issued on a judgment for work and
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labor rendered against one Carl Hanuse. The building 
was owned by Hanuse and, with the view of recovering 
its possession, he consulted Theodore F. Elliott, a mei
ber of the Douglas county bar. Owing to the fact that 
Hanuse had an imperfect knowledge of the English lan
guage and that Elliott did not understand German- 
for which, however, the plaintiff herein was not in the 
slightest degree responsible-an action was commenced 

'before Justice Levy in the name of Charles Kaufmann, 
and by virtue of an order of delivery issued therein the 
property in question was taken from the possession of 
the constable. Kaufmann neither had nor claimed anyA 
title, rigiht, or interest in or to the property, and the ac
tion was commenced without his knowledge or consent.  
While the action was pending he was informed of the 
fact by the justice of the peace and the attorney for the 
defendant, and to both of them he promptly disclaimed 
having any interest in the suit and disavowed the acts 
and denied the authority of Elliott in the premises. Pre
suming, doubtless, that the action would be then aban
doned, he gave it no further attention, and was entirely 
ignorant of the steps s'ubsequently taken to prosecute it 
to final judgment. The house was not delivered to him 
on the writ of replevin. le did not sign the affidavit 
nor furnish the statutory bond. He did not know Mr.  
Elliott, and seems to have had neither social nor business 
relations with Hanuse, except that, as agent for an in
vestment company, he had, some years before, negotiated 
a loan for him on the dwellingshouse in question and the 
lot on which it then stood. The justice, when the case 
came on to be heard, refused to take any further action 
therein for the reason that it was c'ommenced and was 
pending without Kaufmann's authority or sanction. He 
informed Mr. Elliott and Mr. Lane, the attorney for the 
defendant, that if the case was to be further prosecuted 
they had better take a change of venue. Accordingly 
the venue was changed on June 30, 1893, and afterwards 
a motion was made on behalf of the defendant to dis-
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miss the case on the ground that Mr. Elliott was not the 
authorized attorney of the plaintiff. It does not appear 
that the motion was supported by proper evidence, and 
the justice overruled it. On August 1, the cause, having 
been previously heard, was submitted to Justice Wilcox, 
who made the following finding: "August 1, 1S93, 2 
o'clock P. 31., cause submitted to me by the parties upon 
briefs. I find, upon the proofs made before me on the 

trial of this action, that the value of the property taken 
upon the writ of replevin herein, and delivered by the 
constable to the plaintiff, exceeds the sum of $200. I 
therefore decide that I have not jurisdiction of this ac
tion, and I certify proceedings upon the said writ to the 
distriet court of Douglas county." On May 24, 1894, a 
certified transcript of the proceedings before the justice, 
together with the original papers, was filed by Mr. Elliott 
in the office of the clerk of the district court. Here an 

abortive attempt at intervention was made by Augusta 
Hanuse; and eventually a judgment was rendered 
against K.aufmann, there being no effort made at the 
trial to establish his alleged right of possession. To 

secure the cancellation of this judgment -and to enjoin 
the threatened enforcement of an execution issued 
thereon are the purposes for which this action was 

brought. The decree of the district court dismissed the 

petition, and the plaintiff brings the record here for re

view by appeal.  
There are two grounds on which it is sought to vindi

cate the action of the trial court. It is first claimed 

that it was the duty of the plaintiff, upon being informed 

of the pendency of the action, to appear before Justice 
Levy and file a formal disclaimer, and that it was not 

enough to merely inform the defendant and the justice 

that the case was not his and did not concern him. The 

writer is of opinion that, under the circumstances, no 

such obligation rested upon Mr. Kaufmann; but a de

cision of the point is unnecessary to a proper disposition 

of the case and we, therefore, do not decide it.

SEPTEM3BER TERMI, 1808. 231VTOL. 56]
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Section 1039 of the Code of Civil Procedure is as fol
lows: "Whenever the appraised value of the property 
so taken shall exceed two hundred dollars, the justice 
shall certify the proceedings upon the said writ to the 
district court of his county, and thereupon shall file the 
original papers, together with a certified transcript of 
his docket entries, in the clerk's office of the said court: 
the case there to be for trial at the first term of said court 
on the original papers without further pleadings, except 
by the leave of the.court granted on sufficient showing." 
The word "thereupon," as used in this section, is an ad
verb of time and signifies without delay or lapse of time.  
(Anderson's Dictionary of Law; Hill v. Wand, 47 Kan.  
340; Putnam v. Langley, 133 Mass. 204; 25 Am. & Eng.  
Ency. Law, 1058.) The language of the statute is im
perative. It was the duty of the justice to transmit the 
files and transcript to the district court with reasonable 
dispatch so that the cause might le tried at the term next 
ensuing. He had no limitless discretion in the matter; 
and the fact that no effort was made to enforce the per
formance of the duty imposed on him by the statute 
clearly indicates that the proceeding -was abandoned.  
By the failure to transmit the record to the district court 
for a period of nearly ten months the action abated and 
was at an end as effectually as though the plaintiff had 
appeared and procured an order of dismissal to be en
tered therein. The action in the district court was a.  
new action; the jurisdiction was original and not deriva
tive. (Thanimpson v. Church, 13 Neb. 287; Lydick v. Korner, 
13 Neb. 10; Austin v. Brock, 16 Neb. 642; Worley v. Shong, 
35 Neb. 311.) That the case was pending in that court 
and that it passed to judgment, therefore, cannot be 
charged to any act or culpable inaction of the plaintiff.  
There was nothing in his conduct to work an estoppel.  
The presumption of jurisdiction arising from the ap
pearance of Mr. Elliott as attorney for the plaintiff is 
not a conclusive presumption; and in this action, which 

di1101, Htt3CK on Lhe judgment, the fact that the ap-
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pearance was unauthorized may be-shown. (Kepley v.  
Irwin, 14 Neb. 300; Kirschbaum v. Scott, 35 Neb. 199; 
Hs8 v. Cole, 23 N. J. Law 116; Shelton v. Tiffin, 47 U. S.  
1-63; Reynolds v. Fleming, 30 Kan. 106.) That an action 
may be maintained to enjoin the enforcement of a void 
judgment and to secure its cancellation is well estab
lished where the following conditions exist, viz., that the 
judgment is without any legal or equitable basis; that its 
invalidity is not disclosed by the record; and that there 
is no adequate remedy at law by which relief against 
it may be obtained. (Winters v. Means, 25 Neb. 241; 1 
High, Injunctions [3d ed.] sec. 229; 1 Black, Judgments 
sec. 374; Corbitt v. Tiimcrman, 95 Mich. 581; Chambers 
Bros. v. King Wrought Iron Bridge Mfg. Co., 16 Kan. 270.) 
The defendants, apparently conceding this rule, insist 
that plaintiff h'ad an adequate remedy at law under the 
provisions of section 602 'of the Code of Civil Procedure.  
By that section the district court is given authority to 
vacate or modify its own judgments after the term at 
which they were entered. It has reference 'only to orders 
and judgments possessing some degree of legal vitality, 
not to such as are absolutely and utterly void. To speak 
of the vacation or modification of a void judgment is a 
perversion of language. There being no judgment, but 
the mere form and counterfeit of a judgment, there is 
nothing to modify or annul. "A void judgment," says 
Mr. Freeman (Freeman, Judgments [4th ed.] see. 117), 
"is, in legal effect, no judgment. By it no rights are 
divested. From it no rights can be obtained. Being 
worthless in itself, all proceedings founded upon it are 
equally worthless. It neither binds nor bars any one.  
All 'acts performed under it and all claims flowing out 
of it are void. The parties attempting to enforce it may 
be responsible as trespassers. The purchaser at a sale 
by virtue of its authority finds himself without title and 
without redress. The first and most material, inquiry in 
relation to a judgment or decree, then, is in reference to 
its validity. For if it be null, no action upon the part
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of a plaintiff, no inaction upon the part of a defendant, 
no resulting equity in the hands of third persons, no 

power residing in any legislative or other department of 

the government, can invest it with any of the elements of 

power or of vitality. It does not terminate or discon

tinue the action in which it is entered, nor merge the 

cause of action; and it therefore cannot prevent the plain

tiff from proceeding to obtain a valid judgment upon 

the same cause, either in the action in which the void 

judgment was entered or in some other action." In the 

case of Leonard v. Capital Ins. Co., 101 Ia. 482, 70 N. W.  

Rep. 629, the supreme court of Iowa, construing pro

visions -of the Code of -that state almost identical with 

those contained in section 602, held that they related 

only to orders and judgments that are voidable but not 

void. - And speaking upon this subject Commissioner 
RAGAN, in Bankers Life Ins. Co. v. Robbins, 53 Neb. 44, 73 
N. W. Rep. 269, remarked: "In this connection we deem 

it proper to say we do not think that the provisions of 

section 602 of the Code contemplate a void judgment, 
but one which is voidable by reason of some fraud or 

irregularity." The ialleged judgment of the district court 

against the plaintiff in the replevin action 1was not a judg
ment obtained irregularly or otherwise; it had the form 

and semblance of a judgment, but it was entered without 

jurisdiction, 'and was and is absolutely null. The district 
court had 'apparent jurisdiction of the parties. The judg

ment in question was fair on its face. It was a cloud 

upon the plaintiff's credit and upon the title to his land, 
if he possessed any in Douglas county. Upon it succes

sive executions could issue. There was no adequate 
remedy at law against it, and therefore this action was 
properly brought and the relief prayed for should have 

been granted. The judgment of the district court is re
versed and a final judgment will be entered in this court 

as prayed, 
REVERSED.
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RAIL W AY OFFICTALS & EMPLOYIs ACCIDENT ASSOCIATION 
OF INDIANAPOLIS, INDIANA, V. SUSAN E. DRUMiMIOND.  

FILED OCTOBER 5, 1898. No. 8331.  

1. Pleading: PETITION: AID By ANSWER. A petition which is defective 
by reason of the omission of material facts therefrom will be 
aided and cured by the averment of such facts in the answer.  

2. : : ACTION ON CONTRACT. Generally, a plaintiff is only 
required to bring his case within the terms appearing on the face 
of the contract in suit, and need not negative conditions and 
exceptions indorsed thereon.  

3. Insurance: DEFENSE:. PLEADING. Where, in an action on a con
tract of insurance, it is claimed that death resulted from one of 
the excepted causes enumerated on the back of the policy, it is 
for the defendant to plead and prove that fact.  

4. -- : DEFINITION OF ACCIDENT. An accident, within the meaning 
of contracts of insurance against accidents, includes any event 
which takes place without the foresight or expectation of the 
person acted upon or affected thereby.  

5. Accident Insurance: INJURY nY ROBBER: INSTRUCTIONs. An acci
dent insurance policy contained a clause insuring against injury 
"inflicted by external, violent, and accidental means" and ex
cepted cases where the injury results "from the intentional acts 
of the iinsured or any other person." Death resulted from a gun
shot wound inflicted by a robber. Whether the wound was acci
dentally or intentionally inflicted being a matter of inference 
from equivocal circumstances, the jury were properly instructed 
that the plaintiff could recover unless the shooting of the assured 
was the robber's intentional act.  

Ennon from the district court of Lancaster county.  
Tried below before HALL, J. Affirmed.  

The opinion contains a statement of the case.  

Lawkrt8on & Hall, for plaintiff in error: 

The petition having omitted to allege thlat the death 
of the insured was due to injuries inflicted by external, 
violent, and accidental means, fails to state a cause of 
action. (De Graw v. National Accident Socicty, 51 Hun [N.  
Y.] 142; Newman v. Railway Officials & Emnploys Accident
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Ass'n, 42 IN. E. Rep. [Ind.] 650; Hale v. lissoluri P. R. Co., 
36 Neb. 266; Lice v. Foster, 42 Neb. 818; Omaha Consoli
datcd Vinegar Co. v. Burns, 44 Neb. 21; Tracer v. Shacfle, 
33 Neb. 531; Inmhoff v. Mouse, 36 Neb. 28.) 

The motion of defendant at the close of plaintiff's t:e
tinony for a nonsuit, and the request of defendant for an 
instruction to the jury directing a verdict for the defend
ant, should have been granted. (Chicago, B. & Q. R. Co: 
v. Landaner, 36 Neb. 643.) 

Where a man is waylaid and shot down without warn
ing by a foot-pad, even though the injury was unexpected, 
unforeseen, and unprovoked by the assured, the benefici
ary cannot recover under the terms of the policy, which 
provides that the contract shall not cover injuiy or death 
due to the intentional act of the assured or any other 
person. (Tracellers Ins. Co. v. M1IcCon key, 127 U. S. 661; 
IJutchcraft v. Trarelers Ins. Go., 8 S. W. Rep. [Ky.] 570; 
American Accident Co. v. Carson, 30 S. W. Rep. [Ky.] 879; 
Travelers Ins. Co. v. McCarthy, 25 Pac. Rep. [Colo.] 713; 
Fischer v. Travelers Ins. Co., 19 Pac. Rep. [Cal.] 425; 
Butero r. Travelers Accident In8. Co., 71 N. W. Rep. [Wis.] 
811; Johnson v. Tracelers Ins. Co., 39 S. W. Rep. [Tex.] 
972; Standard Life & Accident Ins. Co. v. Askew, 32 S. W.  
Rep. [Tex.] 31; Phelan v. Tracclers Ins. Co., 38 Mo. App.  
640; De Graw v. National Accident ociety, 51 Hun [N. Y.] 
142; Railway Officials & Employ6s Accident Ass'n v. McCabe, 
61. Ill. App. 565; Newrman v. Railway Officials & Employis 
Accident Ass'n, 42 N. E. Rep. [Ind.] 650.) 

There was error in instructions informing the jury that 
the shooting of Drummond was an accident as far as he 
was concerned, and which di-rected the jury to return a 
verdict for plaintiff unless they found the killing was 
intentional. (United Rtates Mutual Accideat Ass'nv. Barry, 
131 U. S. 100; Nrman v. Railway Officials & E1hmploys 
Accident Ass'n, 42 N. E. Rep. [Ind.] 650.) 

Strode & Strode, contra: 

The court looks alone to the intention or design of the
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person injured, and if to him the injury was unforeseen 

and unexpected, it is within the definition of an accident.  

(Paul v. Travelers Ins. Go., 112 N. Y. 472; Richards v. Trav

elers Ins. Go., 89 Cal. 170; Ripley v. Railway Passengers 

Assurance Co., 2 Bigelow, L. & A. Ins. Oases [Mich.] 738; 

Aierican Accident Co. of Louisville v. Carson, 99 Ky. 441; 

Supreme Council of Order of Chosen Friends v. Garrigus, 104 

Ind. 133.) 
Accident will be presumed from injury or death. (Jones 

v. United States Muitval Accident Ass'n, 61 N. W. Rep. [Ia.] 

485; Utter v. Travelers Ins. Co., 65 Mich. 545; Richards v.  

Travelers Ins. Co., 89 Cal. 170; Gronkhite v. Travelers Ins.  

Co., 75 Wis. 116; Travellers Ins. Co. v. Mconkcey, 127 U.  

S. 661; Warner v. United States Mutual Accidelt Ass'n, 8 

Utah 435; Robinson v. United States Mutual Accident Ass'n, 

68 Fed. Rep. 825; Guldenkirch v. United States Mutual Acci

dent Ass'n, 5 N. Y. Supp. 428.) 

Accident being presumed death resulting from an acci

dent imports an external and violent agency. (Paul v.  

Travelers Ins. Go., 112 N. Y. 479; McGlinchey v. Fidelity & 

Casualty Co., 80 Me. 251; Eggenberger v. Guarantee Mutual 

Accident Ass'n, 41 Fed. Rep. 172; Healey v. Mutual Accident 

Ass'n, 133 Ill. 556; Mallory v. Travelers Ins. Co., 47 N. Y.  

52; Tucker v. Mutual Benefit Life Co., 50 Hun [N. Y.] 53; 

United States Mutual Accident Ass'n v. Neumoan, 84 Va. 52.) 

The answer cures alleged defects in plaintiff's petition.  

(Haggard v. Wallen, 6 Neb. 271.) 
Plaintiff's petition is not defective in failing to charge 

that assured w'as not intentionally shot and killed by a 

third person. (Cronkhite v. Travelers Ins. Co., 75 Wis. 116; 
Anthony v. Mercantile Mutual Accident Ass'n, 162 Mass. 354; 

Meadows v. Pacific Mutual Life Ins. Go., 50 Am. St. Rep.  

[Mo.] 427; Redman v. zEtna Ins. Go., 49 Wis. 435; Farmers 

& Merchants Ins. Go. v. Peterson, 47 Neb. 747; Conboy v.  

Railway Officials & Einployes Accident Ass'n, 40 Am. St.  

Rep. [Ind.] 156; Follis v. United States Mutual Accident 

Ass'n, 58 Am. St. Rep. [Ia.] 408.) 

Exceptions in insurance policies are matters of defense

SEPTEMBER TERM, 1898. 237VOL. 56]
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to be pleaded and proved by insurer. (Standard Life& Acci
dent Ins. Co. v. Jones, 94 Ala. 434; 'reenan v. Travelers Ins.  
Co., 144 Mass. 572; Badenfield v. Massachusetts Mutual Acci
dent Ass'n, 154 Mass. 77; Railway Passenger Assurance Co.  
v. Burwell, 44 Ind. 460; -ational Benefit Ass'n v. Bownan, 
110 Ind. 355; Sutherland v. Standard Life c& Accident Ins.  
Co., 87 Ia. 505; Conadean v. American Accident Co., 95 Ky.  
280; Guldenkirch v. United States Mutual Accident Ass'n, 5 
N. Y. Supp. 428; Dougherty v. Pacific iutual Life Ins. Co., 
154 Pa. St. 385; Jones v. United States Mutual Accident 
Ass'n, 61 N. W. Rep. [Ia.] 485; Trarelers Ins. Co. v. Nitter
house, 38 N. E. Rep. [Ind.] 110; Home Benefit Ass'n v.  
Sargent, 142 U. S. 691.) 

Assured's death was due to external, violent, and acci
dental means. (American Accident Co. v. Carson, 99 Ky.  
441; Richards v. Travelers Ins. (o., 89 Cal. 170; Lovelace v.  
Travelers Protective Ass'n, 126 Mo. 140; Robinson v. United 
States Mutual Accident Ass'n, 68 Fed. Rep. 625; Fidelity t 
Casualty Co. v. Johnson, 72 Miss. 333; Jones v. United Statcs 
Mutual Accident Ass'n, 61 N. W. Rep. [Ia.] 485.) 

SULLIVAN, J.  

This was an action on a policy of accident insurance 
issued by the Railway Officials & Employds Accident As
sociation of Indianapolis, Indiana, to Elmer E. Drum
mond, insuring him against bodily injurie-s inflicted by 
"external, violent, and accidental means." The plaintiff, 
Susan E. Drummond, was the mother of the assured, and 
the beneficiary named in the contract. A trial to a jury 
in the district court of Lancaster county resulted in a 
verdict and judgment for the plaintiff. The defendant 
prosecutes error to this court.  

The petition alleges the corporate character of the in
surance company, the issuance of the policy, the death of 
the assured while the policy was in force, and the fur
nishing -of proofs of death in accordance with the require
ments of the contract. The allegation in regard to the 
death of Drummond is that, while riding along the public
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road near the city of Iloldrege, he was shot and killed 
byan unknown person. There is no direct averment that 
death resulted from an accident, and the petition does not 
disclose the fact that, by the express terms of the con
tract, written on the face thereof, the right of recovery 
was made to depend upon the injury being accidental.  
The cause of action was stated as though it had arisen 
on an ordinary life policy. The defendant, however, made 
no objection to either the form or substance of the plead
ing, but filed an answer thereto, which, after admitting 
the issuance of the policy, denying the sufficiency of the 
proofs of death, and alleging that Drummond was mur
dered by a foot-pad or highwayman, proceeds as follows: 
"Defendant alleges that said certificate of membership in 
.said Railway Officials & Employds Accident Association 
and said policy of insurance provided, among other 
things, as follows: That 'the defendant shall not be lia
ble for injuries resulting from the intentional acts of the 
insured, or any other person, or death resulting from such 
acts, whether the insured or such other person be soane 
or insane (injuries inflicted by burglairs excepted), or in
juries or death while in or at any place or assembly pro
hibited by law.' Defendant alleges that the decea;3ed, 
Elmer E. Drummond, came to his death at the hands of 
some person unknown to this defendant, but which this 
defendant states upon information and belief to have 
been a foot-pad or highwayman, and that said Elmer E.  
Drummond came to his death and was intentionally shot 
and killed while be was a.t a place prohibited by law, to
wit, a brothel or house of ill-fame in the town of IIoldrege, 
and that said injuries or death occurred at said place and 
in consequence of his being there and by reiason of his 
being engaged in an unlawful act, by r-ason whereof said 
policy of insurance is void, and the said defendant is not 
liable thereon, or on said certificate of membership in 
said defendant association." The plaintiff replied trav
ersing the new matter pleaded by the defendant. At the 
trial the policy was received in evidence without objec-
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tion, and among a large number of conditions printed 
on its back appe-ars the provision set out in the answer.  

The first argument of the defendant is that the judg
ment is erroneous because the petition does not state a 

cause of -action on the policy. This contention cannot be 
sustained. According to a familiar rule of pleading, the 

deficiencies of the petition may be, and often are, sup

plied by the averments of the answer. "When the de

fendant chooses," says Parker, C. J., in Slack v. Lyou, 9 
Pick. [Mass.] 62, "to understand the plaintiff's count to 

contain all the facts essential to his liability, and, in his 

plea, sets out and answers those which have been omitted 

in the count, so that the parties go to trial upon a. full 
knowledge of the charge, and the record contains enough 
to show the court that all the material facts were in issue, 
the defendant shall not tread back and trip up the heels 

of the plaintiff on a defect which he would seem thus 

purposely to have omitted to notice in the outset of the 

controversy." To the same effect are Erwin r. Shaffer, 9 
0. St. 43; White v. Joy, 13 N. Y. 83; Kercheral c. King, 44 

Mo. 401; Bliss, Colde Pleading [3d ed.] 437; 1 Boone, Code 

Pleading, sec. 236. In this case the petition and answer, 
taken together, affirmatively show every fact which plain

tiff was required to plead and prove,-every fact upon 

which her right of recovery under the contract depended, 
-viz., that the policy was issued and w-as in force when 
the assured died; that his death was the result of a violent 

external injury; that such injury was, as to him, and 

within the meaning of the contract, accidental; and that 

the death proofs were duly furnished. In other words, 
when the allegation of the answer that Drummond was 
murdered by a highwayman is read into the petition it 

is shown that the injury causing his death was not inten
tionally self-inflicted, but was an -accident within the 

settled interpretation of the agreement written on the 
face of the policy. The plaintiff was only required to 
hring her case within the terms of the policy appearing 
on its face. She was not required to negative the condi-
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tions or exceptions indorsed thereon. In decltring on 
a contract which contains exceptions, conditions, or pro
visos it is not necessary for the pleader to do more than 
allege the general clause under which his cause 'of action 
has arisen. He is not obliged to set out and negative a 
distinct clause which -operates as an exception to the gen
eral clause, but which is not incorporated in it. (Meado.ics 
v. Pacific Mutual Life Ins. Co., 129 Mo. 76, 50 Am. St. Rep.  
427; Conmmonwecalth v. Hart, 11 Cush. [Mass.] 130.) It re
sults from these considerations that in determining 
whether a cause of action has been stated on the contract 
in suit the condition of the policy pleaded by the defend
ant is not to be taken into account. That condition af
forded the basis for -an affirmative defense which would 
defeat a recovery if sustained by adequate proof. The 
burden of proving that death resulted from any of the 
causes enumerated on the back of the policy was on the 
defendant. (Anthony v. Mlereantile Mutual Accident Ass'u, 
162 Mass. 354, 44 Am. St. Rep. 367; Grangers Life Ins. Co.  
v. Brown, 57 Miss. 308, 34 Am. Rep. 446; Home Benefit 
Ass'n v. Sargent, 142 U. S. 691.) 

It has thus far been assumed that the killing of Drum
mond was an accident within the import -of the contract.  
This view of the matter is vigorously combatted by coun
sel for the defendant. It seems to be entirely justified by 
the authorities. An accident, within the meaning of 
contracts of the kind here considered, includes any event 
which takes place without the foresight or expectation of 
the person acted upon 'or affected thereby. This, in sub
stance, is the definition given in Webster's Unabridged 
Dictionary and in Bouvier's Law Dictionary. It has been 
either recognized as correct -or expressly approved in the 
following cases involving accident insurance: Richards 
v. Tracelers Ins. Co., 89 Cal. 170, 23 Am. St. Rep. 455; Paul 
v. Travelers Ins. Co., 112 N. Y. 472, 8 Am. St. Rep. 758; 
McGlivchey v. Fidelity d& Casualty Co., 80 Me. 251, 6 Am.  
St. Rep. 190; Lovelace v. Travelers Protective Ass'u, 126 
Mo. 104, 47 Am. St. Rep. 638; Insurance Co. v. H'nn'tt, 

20



242 NEBRASKA REPORTS. [VOL. 56 

Railway Officials & Employes Accident Ass'n v. Drummond.  

90 Tenn. 253, 25 Am. St. Rep. 685; Hutcheraft v. Traelers 
Ins. Co., 87 Ky. 300, 12 Am. St. Rep. 484; Supreme Cotncil 

r. Garrigus, 104 Ind. 133, 54 Am. Rep. 298; Anwrican 
Accident Co. v. Carson, 99 Ky. 441, 59 Am. St. Rep. 473; 
Button v. American MAutual Accident Ass'n, 92 Wis. 83, 53 
Am. St. Rep. 900. In the ease of American Accident Co.  

v..Carson, supra, it is said: "While our preconceived no
tions of the term 'accident' would hardly lead us to speak 
of the intentional killing of a person as an 'accidental 
killing, yet no doubt can now remain, in view of the pre
cedents established by all the courts, that the word 'in
tentional' refers alone to the person inflicting the injury, 
and if as to the person injured the injury was unforeseen, 
unexpected, not brought about through his agency de
signedly, or was without his foresight or was a casualty 
or mishap not intended to befall him, then the occurrence 
was accidental, and the injury one inflicted by accidental 
means within the meaning of such policies." In Fidelity 
Co. v. Johnson, 72 Miss. 333, it was held, construing the 
language of an accident policy, that one who was hanged 
by a mob came to his death by "external, violent, and 
accidental means." The same conclusion was reached in 
Hutchoraft v. Travelers Ins. Co., supra, where one was way
laid by robbers and killed while being robbed. Oases ap
parently holding a contrary doctrine, so far as we know, 
are based on contracts containing a provision against 
liability where the injury causing death is intentionally 
inflicted either by the assured or any other person.  

That there can be no recovery under such circum
stances was conceded by the trial court in this case, -and 
the jury.were accordingly instructed as follows: 

"The gun-shot wound th-at resulted in his death was an 
external and violent bodily injury (and was accidental as 
far as the insured was concerned). The defendant com
pany, by virtue of its said undertaking to indemnify for 
such death, would in this action be liable beyond dispute, 
except for the said proviso of the contract relieving the 
company from liability for death resulting frOm the in-
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tentional act of the insured, or from theA intentional act 
of any other person." 

"6. If from the evidence before you touching the miat
ter you find and determine that the shooting and killing 
of the insured by the tramp was the accidental act of said 
tramp, then plaintiff is entitled to recover upon said 
policy. If the evidence before you convinces you that 
the shooting and killing of the insured was the inten
tional act of the tramp, then under the said conditions 
of the policy the death of the said Drummond is not cov
ered by the said insurance and plaintiff cannot recover 
under said policy." 

These instructions clearly and accurately stated the 
law applicable to the case and were properly given, un
less it is conclusively shown by the evidence that the kill
ing of Drummond wa.s the intentional act of the robber 
who shot him. The tragedy occurred under the following 
circumstances: On the night of June 30, 1894, the de
ceased, with a companion named Rundstrum, visited a 
brothel in the city of Holdrege. They left the house 
about midnight, had just mounted their bicycles, and 
were very slowly proceeding to their homes, Rundstrum 
being about six feet in advance -of Drummond, when a 
couple of foot-puds, who had been lying in wait for any 
one who might come out of the house, leveled revolvers 
on them and called on them to halt or throw up their 
hands. Rundstrum stopped at 'once, dropped his right 
foot to the ground, and looking around saw Drummond 
in about the same attitude with his hands on the handle
bars of his machine. Just as Rundstrum looked around 
at him in thlat position he saw one of the robbers with 
a revolver in his hand, saw the flash, heard the report, and 
Drummond staggered forward, fell to the ground and 
in a few minutes expired. After the shot was fired the 
man who did the shooting said to Drummond, "Now, 
then, can you do as you are told?" to which Drummond 
answered, "Yes, sir." The robber wthose 'attention was 
directed to Rundstrum said to his associate, "Did you
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hurt the man?" to which the assassin answered, "I guess 
I touched him a little." The other man then said, "Beat 
him over the head and see if you can't make him talk." 
The pockets of both Rundstrum and Drummond were 
then rifled, after which the robbers fled and have never 

been apprehended. Rundstrum testified that he saw 

Drummond offer no resistance to the demand of the man 

who shot him. Prior to the happening of the events here 

mentioned, but on the same evening, the foot-pads had 

waylaid and robbed a man named Roberts, whom they 

forced to accompany them and who.was with them when 

Drummond was killed. The testimony of Roberts, taken 

in connection with the other evidence in the case, leaves 

no room to doubt that robbery was the specific and sole 

end the foot-pads had in view. To the accomplishment 
of that end the killing of Drummond was neither a nec

essary means nor even -one well-suited to the purpose.  
Indeed the act, under the circumstances, was distinctly 

and manifestly calculated to frustrate their scheme 

rather than facilitate it. The personal safety of the rob

bers, as well as the success of the enterprise, would seem 

to depend upon the business being quietly and quickly 

done. To discharge a pistol was to attract attention and 

invite interference from officers or other persons who 

might be in the vicinity. As Drummond made no resist
ance, but yielded prompt obedience to the demand of 
the man who killed him, the killing, on the hypothesis 
of the defendant, wars a needless and wanton murder.  
We would long hesitate before accepting that conclusion 
as being the more reasonable and probable solution of 
the question, and we do not at -all doubt the propriety 

of the court's action in submitting the matter to the jury 
for their determination. The inference that the pistol in 

the hand of the robber was accidentally discharged and 
that the killing of Drummond was unintentional, is a 
reasonable deduction from all the circumstances proven 

on the trial. The verdict is sustained by sufficient evi-
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dence. There was no error in the giving or refusal of 
instructions. The judgment is right and is 

AFFIRMED.  

JOSEPH R. WEBSTER, ADMINISTRATOR, V. CITY OF 

HASTINGS.  

FILED OCTOBER 5, 1898. No. 9901.  

Right of Administrator of Party to Prosecute Error. Where a party 
dies after judgment has been rendered against him, the adminis
trator of his estate may prosecute error without procuring an 
order reviving the action in his name.  

ERnon from the district court of Kearney county.  
Tried below before BEALL, J. Heard on motion of de
fendant to quash the summons in error. Motion overruled.  

L. J. Capps and Tibbets Bros., lorey & Ferris, for the 
motion.  

Joseph R. Webster, Hallcek F. Rose, J. L. MePhecly, B. F.  
Smith, and Ed L. Adams, contra.  

SULLIVAN, J.  
In an action grounded on negligence, brought by Jeffer

son H. Foxworthy against the city of Hastings, the de
fendant had judgment in its favor in the district court 
of Kearney county on May 20, 1897. In the following 
October, Foxworthy died intestate and Joseph R. Web
ster, the plaintiff in error, was appointed and has quali
fied as administrator of his estate. These facts are shown 
by the petition in error filed by Webster in this court on 
February 17, 1898. The defendant moves to quash the 
summons in error on the ground that the administrator 
cannot prosecute error in this court without having first 
obtained an order of the district court reviving the ac
tion in his name. It will be conceded that the adminis-
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trator could take no steps in the original action in the 
district court without being made a party thereto in the 
manner provided by the statute; but at the time he en
tered upon the execution of his trust the cause h'ad passed 
to judgment; the action in the lower court was ended.  
The filing of the petition in error and the issuance and 
service of the summons to which this motion is addressed 
were the commencement of a new action, having for its 
object the reversal -of a judgment which the adminis
trator claims illegally obstructs him in the collection of 
money due to him in his representative capacity from the 
defendant in error. The proceedings in this court are 
quite analogous to those in ordinary actions. The plain
tiff in error is required, within the time limited by the 
statute, to file a petition showing his right to the relief 
demanded. He must bring his adversary into court in 
the usual way and affirmatively establish the material 
averments of his pleading.  

The courts in other jurisdictions have generally re
garded the writ of error as a new action. An Illinois 
statute requiring the dismissal of every suit at law or in 
equity whenever commenced by a non-resident without 
filing security for costs was held applicable to writs of 
error. Craig, J., delivering the opinion of the court in 
Iterniational Bank v. Jenkins, 104 Ill. 143, said: "This 
question, that the writ of error was the commencement 
of a new action at law or in equity within the intent and 
meaning of the statute, we think is fully settled by the 
former decisions of this court, and we are fully satisfied 
that these decisions are in harmony with the current of 
authority on the question." The supreme court of Ohio 
reached the same conclusion in the case of Taylor v. Boyd, 
3 0. 338, remarking in the course of the opinion that, "In 
the obvious nature and character of the proceeding, a 
writ of error is a new and original suit." The precise 
question presented for decision in this ease was before 
the supreme court of West Virginia in Phares v. Seni.ders, 
18 W. Va. 336, where it is said: "It is true, that it is
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a general rule, that no person can bring a writ of error 
who is not a party or privy to the record; but the right 
to bring the writ of error in case of the death of the party 
against whom the judgment was rendered will be in the 
personal representative without a revival of the judg, 
ment, because the personal representative stands in the 
shoes of the deceased and has the same rights as his 
intestate had with reference to the judgment." Other 
authorities to the same effect are: Dale v. Roosevelt, 8 
Cow. [N. Y.] 333; Hill v. Hill, 6 Ala. 168, 1 Archbold, 
Criminal Practice, 209. There is no ground for quashing 
the sumnons in error and the 

MOTION IS DENIED.  
PAGAN, C., not sitting.  

JAPITHA A. IIUDELSON ET AL. V. FinST NATIONAL BANK 
OF TOBIAS ET AL.  

FILED OCTOBER 5, 1898. No. 10100.  

1. Rulings on Motions: REVIEW. It is not error to deny a motion 
which cannot be allowed substantially in the form in which it is 
presented.  

2. - : - : PLEADINGS. It is not reversible error to overrule a 
motion to strike from the reply evidential facts which, if sub
mitted to the jury, would tend to establish the ultimate facts 
alleged in the petition.  

3. Review of Instructions: BILL OF EXCEPTIONS. Where instructions 
lay down correct legal propositions, possibly pertinent under the 
pleadings, it will be presumed, in the absence of a bill of excep
tions, that such instructions were applicable to the evidence 

produced on the trial.  

4. Replevin: AMENDMENT OF PLEADINGS. In an action of replevin in 

the district court the pleadings may be amended in furtherance 
of justice, as in other cases.  

ERROR from the district court of Saline county. Tried 
below before HASTINGS, J. Af6irmed.
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Hastings & Sands and Willard E. Stewart, for plaintiffs 
in error.  

F. I. Foss and Bartlett, Baldrige & De Bord, contra.  

SULLIVAN, J.  

As appears from a former opinion filed in this court 
(I'udelson v. First Nat. Bank, 51 Neb. 557), each of the 
plaintiffs obtained from H. C. Larsen & Co. a chattel 
mortgage covering the whole of the property here in con
troversy. These mortgages being co-ordinate liens, 'and 
the property being held -adversely, the parties joined in 
an action to recover the possession thereof from the de
fendants. J. V. Ainsworth, describing himself as cashier 
of the First National Bank of Tobias, made and filed the 
affidavit on which the order -of delivery was issued. In 
the district court, after the cause was remanded, the de
fendants moved to quash the writ for the reason, among 
others not necessary to notice, that no affidavit in re
plevin was ever filed by the K. S. Newcomb Lumber 
Company or Stanley .Larsen, or by the agent or attorney 
of either 'of them. The motion was denied, and this rul
ing of the court is now assigned for error.  

It is shown by the record that Ainsworth assumed to 
act for all the plaintiffs in procuring the order of de
livery, and that they, by receiving the property from the 
coroner and executing the statutory bond, fully ratified 
his action in the premises; in other words, the record 
before us discloses the fact that the affidavit was filed 
by a'n algent of all the plaintiffs. Such being the case, 
there was no error in overruling the defendants' motion.  
It will be observed that an taverment of agency in the 
affidavit is not one of the conditions upon which the 
clerk is authorized to issue the order of delivery in re
plevin. (Code of Civil Procedure, see. 182.) But assum
ing the affidavit to be the exclusive evidence of Ains
worth's authority to make it, the motion to quash the

I [VOL. 56
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writ was nevertheless properly denied. The affidavit dis
closes the fact that it was made by the cashier of the 
bank, and that the bank was entitled to the immediate 
possession of all the property as against the defendants.  
Consequently the motion, addressed as it was to the writ 
as an entirety, could not be allowed. The court may, of 
course, in a proper case, grant a motion in part and deny 
it in part, but it is well settled by our own decisions that 
to refuse to do so is not error. (Keens v. Guslin, 24 Neb.  
310; McDuffie v. Bentley, 27 Neb. 380; Fox v. Gravces, 46 
Neb. 812.) 

Complaint is made that the case was cast on one theory 
in the petition -and on a different and inconsistent one 
in the reply. A mlotion to purge the latter pleading was 
overruled, and this action of the court is alleged as error.  
The ultimate facts are stated in the petition and the evi
Jential facts in the reply. One of the material averments 
of the petition is that the mortgages executed by H. C.  
Larsen & Co. to the plaintiffs created a valid lien on the 
property in question; and the evidence pleaded in the 
reply, if submitted to the jury on the trial, would merely 

tend to establish the truth of that allegation. The record 
disclosing nothing to the contrary, we assume the trial 

proceeded in the same manner and that the order of proof 

was precisely the same as though the reply had been a 

general denial. While the motion may have been tech

nically good, we fail to see how the defendants were 

prejudiced by the refusal of the court to sustain it.  
Another assignment of error is that undue prominence 

was given by the court in its instructions to the testi
mnony of H. C. Larsen. We have examined the instruc
tions complained of and find that they lay down proposi

tions of law about the correctness of which there can be 

no serious question. Whether the rules announced were 

applicable to the evidence produced we have no means 

of determining, as there is no bill of exceptions contained 

in the record. Upon this point it is sufficient to say that 

error does not affirmatively appear.
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Counsel urge that the case be reversed and dismissed 
"Because neither the petition, nor affidavit originally 
filed, contained any statement or allegation that either 
of the notes, for the security of which the alleged mort.
gages were given, was due, or any part of either of them 
unpaid, or any exigency of fact entitling plaintiffs in that 
court to immediate possession of the property mort
gaged." In the former 'opinion it was held that the peti
tion did not state a cause of action, and the judgment of 
the district court was reversed for thiat reason. The 
jurisdiction of the court in replevin does not depend 
upon the validity of the special proceeding by which the 
plaintiff obtains possession of the property by a writ 
issued at, or after, the commencement of the action. The 
cause may be instituted and pending without an order of 
delivery being issued; and it may proceed to trial and 
judgment without the property being delivered to the 
plaintiff. (Code of Civil Procedure, sees. 181-197.) This 
being so, the pleadings may unquestionably be amended 
in furtherance of justice, as in other cases. It was also 
held when the case was here before that the petition and 
affidavit taken together furnished a legal basis for the 
order of delivery, and that the proceeding, though irregu
lar, was not void. The district court, upon the cause 
being remanded, very properly allowed an amended peti
tion and affidavit to be filed. To these no objection has 
been made, and they seem to be in all respects 'sufficient 
to sustain the verdict rendered and the judgment pro
nounced.  

AFFIRMED.
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STATE OF NEBRASKA, EX REL. ROBERT B. MORTON ET AL., 
V. CHARLES T. DICKINSON, JUDGE.  

FILED OCTOBER 5, 1898. No. 10366.  

1. Bill of Exceptions: TIME TO SERVE. Where no order is made ex
tending the time, a bill of exceptions, including the evidence 
given on the trial of a case, must be served within fifteen days 
from the final adjournment of the term at which the motion for 
a new trial is ruled on.  

2. - : - . If there be no motion for a new trial, as in equity 
cases, the bill must be served within fifteen days from the final 
adjournment of the term at which judgment is rendered.  

3. - : FORMER TRIALS: EVIDENCE. Where there have been two or 
more trials, the bill of exceptions cannot, after the ruling on 
the final motion, reach back indefinitely and bring into the 
record the evidence adduced on former trials.  

4. Motion for New Trial. The motion for a new trial mentioned in 
section 311 of the Code of Civil Procedure, as amended in 1895, 
does not necessarily mean the motion immediately preceding 
the judgment. It means in every case the motion following the 
particular trial, the events of which it is sought to make au
thentic history.  

ORIGINAL application for mandamus to require re
spondent to settle, allow, and sign a bill of exceptions.  
Writ deied.  

Byron G. Burbank, for relators.  

Joel W. West, contra.  

SULLIVAN, J.  

This is an original application for a writ of mandamus 
to require the respondent, one of the judges of the dis
trict court of Douglas county, to settle, allow, and sign 
a bill of exceptions. The case of the Western Seed & Irri
gation Co. against Robert B. Morton and others was tried 
before the respondent during the September, 1897, term 
of said court and resulted in a verdict for defendants.  
The plaintiff moved for a new trial, and its motion was
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sustained on January 6, 1898. On the 15th of -the same 
month the September term was adjourned sine die. A 
second trial of the action, at the May, 1898, term, resulted 
in a verdict for the plaintiff. On June 18 a motion for a 
new trial was overruled and judgment rendered on the 
verdict. On the same day the term was adjourned sine 
die. Afterwards, and within the time limited by the 
court at the May term for that purpose, the draft of a bill 
of -exceptions was served by the defendants and pre
sented to 'the respondent for allowance. This draft em
braced the evidence taken on the first trial, and its sub
stantial correctness is conceded. Was it the duty of the 
judge to 'allow the bill with this evidence included? 
That is the question for decision.  

Prior to 1895, section 311 of the Code of Civil Proced
ure, so far as it is material to this inquiry, was as fol
lows: "When the decision is not entered on the record, 
or the grounds of objection do not sufficiently appear in 
the entry, the party excepting must reduce his excep
tions to writing within fifteen (15) days, or in such time 
as the court may direct, not exceeding forty (40) days 
from the adjournment sine die, and submit the same to 
the adverse party or his attorney of record for examina
tion and amendment if' desired." There was much di
versity of opinion among the members of the bar as to 
whether the time limited in this section for the settle
ment of a bill of exceptions commenced to run from the 
adjournment of the term at which the trial was had 
or from the adjournment of the term at which the result 
of the trial was judicially declared and entered of record.  
The construction of the law by the district judges was 
not uniform and the decisions of this court left the mat
ter in some doubt. After an exhaustive review of our 
cases bearing upon this question Mr. Commissioner In
ViNE in State v. Ambrose, 47 Neb. 235, stated the con
clusion of the court in the following language: "Whcre 
a trial has been had and a motion for a new trial sus
tained, the time for preparing a bill of exceptions em-
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bodying the evidence on that trial is fixed at the latest 
by the term at which the motion for a new trial was sus
tained, and not by the term at which final judgment was 
rendered, or at which a new trial was had, or a new trial 
after such second trial denied." Owing to the broad dis
cretion vested in the district court to grant new trials, 
as well as to the fact that this court has rarely disap
proved the action of the district court in the exercise of 
that discretion, the practice of preserving the evidence 
supporting a verdict which has been set aside on motion 
of the losing party has never been much in vogue. The 
contention of the bar was that a party ought not to be put 
to the expense of procuring a bill of exceptions until the 
result of the trial was known. It was not claimed, so 
far as we know, that, under the statute as it existed prior 
to 1895, a bill of exceptions could be allowed covering 
anything more than the evidence which was the basis of 
the decision 'objected to. In State v. Ambrose, supra, 
after showing that the reporter's notes are not a conclus
ive record of what transpired at the trial, it is said: 
"Therefore, the policy of the law requires that the bill 
of exceptions should be settled within such reasonable 
time fixed by statute after the taking of the evidence 
sought to be preserved, that the parties and the judge 
may bring to their aid their own recollections,." Con
sidering then the general policy of the law as shown by 
the foregoing excerpt, and bearing in mind the mischief 
resulting from the diverse constructions given by the 
courts to the old section, we experience no, difficulty in 
reaching the conclusion that the purpose of the amend
ment of 1895 was to render certain what was previously 
in doubt, and to settle definitely the right of suitors to 
have a. bill of exceptions allowed within a limited period 
after the adjournment of the term at which the result of 
the hearing -or trial is formally announced. It was not 
intended that such bill of exceptions should reach back 
and take in the evidence adduced on former trials. The 
language of the amended section is that "the party ex-
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cepting must reduce his exceptions to writing within 
fifteen (15) days, or in such time as the court may direct, 
not exceeding forty (40) days from the adjournment sine 
die of the term of court at which judgment is rendered 
or at which the motion for a new trial is ruled on." (Code 
of Civil Procedure, 1895, sec. 311.) The amendment was 
merely the insertion of a prepositional phrase defining 
and limiting the meaning of the word "court" as it stood 
in the original section. In law eases the decision on the 
motion to vacate the verdict is the action of the court that 
finally determines the result of the trial. When the mo
tion is denied, the unsuccessful litigant is reliably in
formed of the necessity of securing the settlement and al
lowance of a bill of exceptions if he desires a review of 
errors of law occurring at the trial. In suits in equity the 
announcement of the findings and the rendition of judg
ment are nearly always concurrent acts, and if there be 
no motiton for a new trial the bill of exceptions is to be 
settled within the statutory period following the ad
journment of the term. The motion for a new trial men
tioned in the -statute is not necessarily the motion im
mediately preceding the judgment. It means in every 
case the motion following the particular trial, the events 
of which it is sought to make authentic history. The 
writ is 

DENIED.  

STATE OF NEBRASKA V. THOMAS P. KENNARD.  

FILED OCTOBER 5, 1898. No. 10322.  

Claim Against State: COMPENSATION OF AGENT. The facts in this case 

examined, and Iheld to show that the allowance of the claim of 

defendant in error against the state was improper because of 
the fact that in the joint resolution of the legislature, under 
which defendant in error was employed as agent, there was an 

inhibition of the employment of an agent to collect the five per 
cent cash school fund accruing to the state.
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ERRoR from the district court of Lancaster county.  
Tried below before CoRNIsH, J. Reversed.  

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state.  

Tibbets Bros., Morcy & Ferris and Talbot & Allen, contra.  

RYAN, C.  
This action was begun in the district court of Lancas

ter county under the sanctionof a resolution of the house 
of representatives of the legislature of 1895 permitting 
the institution of such a suit against the state, and there 
was a judgment for the sum of $13,521.99, for the re
versal of which these proceedings are prosecuted by the 
judgment defendant. There were several matters urged 
by way of defense in the district court, but the view 
which we take of the case dispenses with a consideration 
of other questions than those which shall now receive 
attention.  

On February 8, 1873, there was approved the following 
joint resolution, which had been adopted by the legisla
ture then in session, to-wit: 
"Be it enacted by the Legislature of the State of Nebraska: 

"That the governor be, and he hereby is, authorized 
and empowered to appoint an agent or agents in behalf 
of this state to prosecute to final decision before congress, 
or in the courts, the claim of this state for the five per 
cent due to the same from the United States upon the 
land of this state disposed of by Indian reservations and 
by the location of military land warrants and land scrip 
issued for military service in the wars of the United 
States and for agricultural college scrip and railroad 
lands; and 

"WHEREAS, The government of the United States has.  
allowed various states large amounts.of swamp and over
flowed lands lying within their borders; and
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-"WHEREAS, No such allowance of swamp and over

flowed land has ever been received by this state for the 

large area of land lying within its limits subject to over

flow: Now, therefore, 
"Be it resolved by the Senate and House of Represcntatives 

of the State of Ncbraska, That the governor is hereby au

thorized and empowered to appoint a competent and 

reliable agent or agents as provided by section one of 

this act, land that said .agent or agents shall receive such 

compensation from said lands or money as may be agreed 

upon by said agent or agents and the governor condi

tioned that the state shall be put to no expense whatever 

unless said agent or agents shall be successful in whole 

or in part in securing the aforementioned claims: Pro

vided that the foregoing shall in nowise apply to the five 

per cent cash school fund accruing to the state." (Gen

eral Statutes 1873, p. 869, ch. 59.) 
On October 15, 1874, Robert W. Furnas, as governor of 

Nebraska, entered into a written agreement with Thomas 
P. Kennard by the terms of which the latter was to re

ceive fifty per cent of the amount to be collected by him 

as agent for the state of Nebraska under the terms of the 

joint resolution above set out. In his petition in the dis

trict court Mr. Kennard alleged that he had prosecuted 
the claims of the state of Nebraska for five per centum 

due to the state of Nebraska on account of Indian reser
vation lands, and in the said prosecution he had expended 
large sums of money, and, to quote his own language used 
in said petition, that he, "as a result of such prosecution, 
obtained from the department of the interior, one of the 
executive departments of the United States government, 
a decision on the 14th day of January, iSS1, whereby the 

state of Nebraska was authorized to receive five per cent 

of the proceeds of all sales of lands upon what was known 

as the Pawnee Indian reservation within the borders and 
limits of the state of Nebraska, and by such decision of 

the said department the state of Nebraska was awarded 

five per centum of said sales." This action was for one-
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half of the net amount which had been received by said 
state from the sales of land in the Pawnee Indian reser
vation.  

The enabling act by virtue of which Nebraska became 
a state contained the following provisions: "Sec. 12.  
And be it further enacted, that five per centum of the 
proceeds of the sale of all public lands lying within said 
state, which have been or shall be sold by the United 
States prior or subsequent to the admission of said state 
into the Union, after deducting all expenses incident 
to the same, shall be paid to said state for the support 
of common schools." (13 U. S. Statutes at Large, p. 49.) 
The five per cent cash school fund accrning- to the state, 
mentioned in the proviso with which the joint resolu
tion closed, it is claimed by the attorney general, is 
the five per cent contemplated by section 12 of the en
abling act, and, therefore, that no compensation was 
earned for collecting this because of the terms of said 
proviso expressly denying the right of compensation for 
such collection. On behalf of the defendant in error it 
is contended that the misapprehension which vitiates 
this argument of the attorney general is that the term 
"public lands" was not applicable to an Indian reserva
tion. To sustain this view the defendant in error insists 
that the supreme court -of the United States, in Iciliqil 
v. Saicycr, 92 U. S. 73, defined the expression "public 
lands" in the following language: "The words 'public 
lands' are habitually used in our legislation to describe 
such as are subject to sale or other disposal under gen
eral laws." The deductions which counsel for defendant 
in error make from these premises will probtably be most 
correctly stated by quoting from the brief submitted by 
them this language: "The lands within the Pawnee res
ervation were never subject to sale or other disposal 
under general laws, and when they were finally sold it 
was under the provision of a special act of congress ap
proved April 10, 1876, entitled 'An act to authorize the 
sale of the Pawnee Reservation.' (See U. S. Statutes at 

21
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Large, vol. 19, p. 28, ch. 51.) This act provided that theso 

lands should be advertised for a certain time in papers 

in local cities and should be sold at public auction. Had 

these been 'public lands,' they would have been subject 

to entry under the homestead and pre-emption laws, and 

Would not have been sold at public auction. If, there

fore, they were not 'public lands,' then the state of Ne

braska had no claim upon them or their proceeds by 

virtue of section 12 of the enabling act." 

We confess that this course of reasoning does not im

press us as being sound or convincing. If we apprehend 

the propositions implied or embodied in the above lan

guage, they are, first, that these lands were not public 

lands, for if they had been they would have been subject 

to entry under the homestead and pre-emption laws; 

second, that the fact that they were sold at public auc

tion after advertisement shows they were disposed of 

under a special act of congress, and, consequently, third, 
it is inferred that they were not "subject to sale or other 

disposal under general laws." As to the inference just 

stated, it is sufficient to say that the mere fact that con

gTess, by a special act, prescribed how these lands should 

be sold does not justify the inference that they could not 

have been sold in any other manner. Counsel for de

fendant in error have not in their brief or argument cited 

any authority or statutory provision which tends to sus

tain the general proposition above laid down that the 

lands within the Pawnee reservation were never subject 

to sale or other disposal under general laws, and we can

not accept this unsupported statement as correct. In 

the letter of the commissioner of the United States land 

office, addressed to Mr. Kennard, of date January 14, 
1881, referred to in the petition, and which Mr. Kennard 

offered in evidence, the right of the state of Nebraska to 

an accounting was recognized under the provisions of 

section 12 of the enabling act, because of the fact that 

the lands sold were public lands. Counsel for the de

fendant in error, however, in their brief, repudiate this
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theory and state the right to compensation as follows: 
"The facts nray be stated thus: The state claimed that 
the five per cent provision in the enabling act gave it 
some kind of a claim against these rescrvation lands.  
The United States denied it. The state employed Mr.  
Kenuard to convince the United States that it was 
wron-. Mr. Kennard succeedcd in doing so, and re
covered over $27,000. The state accepted the money, 
but the attorney general would now refuse Mr. Kennard 
any compensation on the ground that the money be
longed to the state all the while." If we understand this 
langvuage we are asked to infer that the claim prose
cuted by Mr. Kennard was not one on which the state 
was entitled to recover payment, but that Mr. Kennard 
made a showing so plausible that it was paid; therefore, 
he should recover half of that payment. Mr. Kennard 
is prosecuting this action to enforce the payment of his 
claim as a matter of strict right under his contract.  
With considerations of what the state should do, inde
pendently of its contract obligations, we have no con
cern. If Mr. Kennard has obtained the allowance and 
payment to the state of that to which the state was not 
entitled, the legislature must determine how his services 
should be recognized. Upon the record and evidence 
submitted for our consideration we see no room for doubt 
that to enforce the claim of Mr. Kennard to a division 
of the five per cent of the proceeds of sales of lands con
stituting the Pawnee Indian reservation would be in con
travention of the proviso of the joint resolution by which 
it was declared that the employment of a collecting 
agent should in nowise apply to the five per cent cash 
school fund accruing to the state. The judgment of the 
district court is, therefore, reversed and the cause is re
ma nded for further proceedings not inconAistent with 
the views herein expressed.  

REVERSED AND REMANDED.
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IN RE HERMAN F. GRANGER.  

FILED OCTOBER 5, 1898. No. 10142.  

Statutes: EVIDENCE OF ENACTMENT. Where from the journals of both 

branches of the legislature and from the copy of the bill sent to 

the governor for approval, and by him approved, and which was 

attested by the proper officers of both houses, it is shown that a 

certain bill was properly passed, that fact cannot be disproved 
by the introduction in evidence of what it is agreed between the 

litigants was the bill originally introduced and memoranda 

thereon indorsed tending to show that the bill approved and 

attested was not the one really passed by both houses.  

ERROR from the district court of Lancaster county.  

Tried below before HOLMES, J. Af#iJ1Cd.  

The facts are stated by the commissioner.  

Tibbets Bros., Morey d& Ferris, for petitioner: 

The statute under which applicant was sentenced is 

unconstitutional and void, hence the court had no juris

diction to impose the sentence. (In re McVey, 50 Neb.  

483.) 
Upon an application for a writ of habeas corpus the 

constitutionality of the statute under which applicant 
was convicted will be inquired into, and if found to be 
unconstitutional the writ will be granted. (Ex parte 

Smith, 36 S. W. Rep. [Mo.] 628; Ex parte Marmaduke, 
91 Mo. 228; In re Thompson, 117 Mo. 83; In re Betts, 36 

Neb. 282; In re Havlik, 45 Neb. 747; Ex parte Donahoe, 
24 Neb. 66.) 

Evidence from other sources than the record may be 
introduced. (Church, Habeas Corpus secs. 202, 236; In 
re Divine, 21 How. Pr. [N. Y.] 80; Ex parte McGrew, 40 
Tex. 472.) 

Courts take judicial notice of the journals of the legis
lature to ascertain the validity of a statute. (Stein v.  
Leepe r, 78 Ala. 517; Ed ger v. Boar' of Connissin/ers, 70 
Ind. 331; Blake v. National Banks, 23 Wall. [U. S.] 307;
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Fosdick v. Village of Perrysburg, 14 0. St. 472; Somcrs v.  

State, 58 N. W. Rep. [S. Dak.] 804.) 

R. C. Noleman, also for petitioner.  

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 

Attorney General, for the state.  

RYAN, C.  

This application for a writ of habeas corpus was denied 

in the district court of Lancaster county, and by peti

tion in error the judgment of said court is presented for 

review in this court. The detention of the applicant was 

justified by the warden of the penitentiary of this state 

by a record of the conviction of the applicant of the 

crime of stealing a cow of the value of $20 and his sen

tence by the district court of Sheridan county to im

prisonment for a term of three years, which term hs 

not yet expired. The act making the stealing of cattle 

a felony is chapter 77 of the Laws -of Nebraska 1895, 
carried into the Compiled Statutes as section 117a -of the 

Criininal Code. On the trial there were offered in evi

dence the portions of the journals of both houses of the 

legislature of 1895 in which there was reference to the 

acts of either legislative branch in reference to House 

Roll No. 87. There was also by the applicant introduced 

in. evidence the copy of a bill showing the approval of 

the governor and the attestation of the proper officers 

of each branch of the legislature. At the time the copy 

of the bill was offered in evidence it was admitted that 

it was a true and correct copy of House Roll No. 87 as 

it was enrolled, engrossed, and presented to the governor.  

By comparison we find its title and language to be iden

tical with those of chapter 77, Laws of Nebraska 1895.  

Over objections of the respondent there was also offered 

by the applicant a copy -of a bill certified by the secre

tary of state, which, it was admitted, was a correct copy 

of the original bill and of its indorsements now on file in
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the office of said secretary of state. The reliance of the 

applicant for his right to be released from confinement 

is upon the showing made by the above evidence of al

leged failure to comply with one requirement of section 

10, article 3, of our constitution, which is: "No bill shall 

be passed unless by assent of a majority of all the mem

bers elected to each house of the legislature." It is urged 
that while the act published only shows that it was di
rected against the stealing of cattle, the act introduced 
and adopted, in at least one branch of the legislative 
body, was directed against the stealing of cattle and 

hogs. Whether or not the existence of the discrepancy 
has been made to appear by satisfactory evidence we 

shall now consider.  
House Roll No. 87 was introduced in the house under 

this title: "A bill for an act to punish cattle stealing and 
to punish persons receiving or buying stolen cattle, and 
to punish all persons harboring or concealing cattle 
thieves." The journal of the house discloses that House 
Roll No. 87, by the title just quoted, regularly passed 

through the succesive stages in the house and was trans
mitted to the senate under the title above given. While 
in the house the judiciary committee, to which it had 
been referred, recommended that it be passed as 
amended, but there is no other intimation in the journal 
of the house that there was any amendment. We must 
therefore assume that this reference to an amendment 
was without warrant and was probably the result of mis
apprehension. At any rate this recitation is not of such 
controlling force that from it we are required to assume 
that there was an amendment and that it was of such 
a character as to defeat the action of the house.  

In the senate, House R-oll No. 87 was introduced under 
this title: "A bill for an act to punish cattle stealing and 
to punish persons receiving or buying stolen cattle, and 
to punish all persons harboring or concealing cattle 
thieves," and this was the title under which it was re
ferred to the committee on agriculture. When that com-
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mittee made its report to the senate it was in this lan

oua ge: 
"Mu. PRESIDENT: Your committee on agriculture, to 

whom was referred House Boll No. ST, a bill for an act 

to punish cattle and hag stealing and to punili persons 

receiving or buying stolen cattle or hogs, and to punish 

all persons harboring or concealing cattle or huig thlievAs 

have had the same under consideration and instruet inc 

to report the bill back to the senate with the reconunen

dation that it be placed on general file and passed as 

amended." 

The next action taken upon this bill is recited in the 

senate journal in this language: 

"MR. PRESIDENT: Your committee of the whole house 

has had under consideration * * * also House Rol! 

No. 87, a bill for an act to punish cattle stealing and to 

punish persons receiving or buying stolen cattle, and 
to punish all persons harboring or concealing' cattle 

thieves, and submit the following amendments: Amend 

by striking out section two (2); amend by striking out 

the word 'hog' wherever it appears in the bill, and re

port the same back to the senate with the recommenda

tion that it be passed with the word 'hog' stricken out.  
"D. CRANE, Chairnm(." 

After this report the committee on engrossed and en

rolled bills reported senate amendments to House Boll 

No. 87, a bill for an act to punish cattle stealing and to 

punish persons receiving or buying stolen cattle, and 
to punish all persons harboring or concealing cattle 

thieves, correctly engrossed. Afterward House Roll No.  

S7, a bill for an act to punish cattle stealing and to pun

ish persons receiving or buying stolen cattle, and to pun

ish all persons harboring or concealing cattle thieves, 
was read a third time and passed by the senate. These 

proceedings in the senate show an attempt to eliminate 

the word "hog" from the bill, though from the journal 

of either house we have no means of knowing that it ever
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was in the bill. Certainly, as already shown, it was not 
in the title, and if that is to be assumed to be a correct 
reflex of the scope of the bill, the word "hog" was not 
in it when it was adopted by the house of representatives.  
NeveitIheless the senate ordered it stricken out of the 
bill considered in that body, and if the entries in the 
journal of the other house are to govern as agaiit mere 
inferences, the senate in fact thereupon passed the bill 
as it had passed the other house.  

The next mention we find of this bill is in the house 
of representatives, in which the journal recites that the 
following proceedings were had: 

"The honorable secretary of the senate appeared with 
the following message: 

"SENATE CHAMBER, LINCOLN, NEB., April 5, 1895.  
"Mn. SPEAKER: 1 a1 directed by the senate to inform 

your honorable body that they have passed the following 
bills: * * * House Roll No. 87, a bill for an act to 
punish cattle and hog stealing and to punish persons 
receiving or buying stolen cattle or hogs, and to punish 
all persons harboring or concealing cattle or hog thieves.  

* Your concurrence in the above is respectfully 
asked." 

,'ubsuiwntll it is recited in the journal of the house 
of representatives that a motion that said house does not 
concur in the senate amendments to House Roll No. 87 
prevailed. The bill was thereupon returned to the sen
ate, in the journal of which body is found the following 
record: 

"MR. PRESIDENT: I am directed by the house to in
form your honorable body that they have refused to con
cur in senate amendments to House Roll No. 87, a bill for 
an act to punish cattle stealing and to punish persons 
receiving or buying stolen cattle, and to punish all per
sons harboring or concealing cattle thieves, and respect
fully ask the senate to recede therefrom.  

"W. M. GEDDES, Chief Olcrd."
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Afterwards, on motion, the senate receded from its 
amendments.  

The bill under the title and in the form in which we 
find it published as chapter 77, Laws of Nebraska 1895, 
was duly approved by the governor and attested by the 
proper officers of the senate and house of representatives.  
We have not been able to discover in the journal of either 
branch of the legislature evidence of irregularities such 
as would justify us in assuming that there has been such 
a failure to comply with constitutional requirements that 
the act in question must be declared not to have been 
adopted by both houses. On the contrary, it seems to us 
that while irregularities exist as shown by the journals, 
they are not such as vitiate legislative action. These ir
regularities, in the opinion of the writer, do serve one 
purpose, and that is to illustrate the danger of permitting 
the impeachment of an act because not constitutionally 
adopted by reason of facts shown independently of the 
bill enrolled, engrossed, approved by the governor, and 
attested by the proper officers of both branches of the 
legislature. In this case, however, the attempt has been 
made to contradict, not -only the inferences proper to be 
drawn from the bill in the condition above indicated, but, 
in addition, to negative the proofs offered by the journals 
of the two houses with respect to the purport of the title 
expressly given in said journals and the contents of the 
bill, which should be presumed from the recitations of the 
journals and from the title of the act as it occurs in 
said journals. To effect this purpose the applicant for 
the writ of habeas corpus offered in evidence, over the 
objections of the attorney general, what was certified 
by the secretary of state to be a copy of the original bill 
introduced in the house of representatives, together with 
indorsenents thereon, which are evidently memoranda 
purporting to show what action had been taken in respect 
thereto in each branch of the legislature.. When this 
was offered in evidence proper objections were made, but 
the attorney general, representing the respondent, ad-
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mitted that it was a copy of the original bill and of its 

history in the house and senate as disclosed by the orig
inal bill on file in the office of the secretary of state, 

which bill was House -Roll No. 87, and that this copy 

offered was a correct copy of the bill introduced in the 

legislature as House Roll No. 87.  
That it was not competent to impeach the proceedings 

of the legislature by contradicting the journals of the 

house and senate and the facts proper to be inferred from 

the approval of the governor and the attestation of the 

bill by the officers of both branches of the legislature 

we think is clear from the cases which we shall now con

sider.  
In Attorney General v. Rice, 64 Mich. 385, there was used 

this language: "If the constitution has not been com

plied with in the passage of an act, that fact must be 

shown by the printed journals, or the certificate of the 

secretary of state, the custodian of legislative proceed

ings. Such fact cannot rest in parole. * * * And un

less the journal shows affirmatively that the constitu

tional directions were not complied with it must be pre

sumed that they were followed." 

In Kochler v. Hill, 60 Ia. 541, Seevers, J., speaking for 

a majority of the court, said: "The senate journal, by the 

provisions of the constitution, is made primary evidence 

of the contents of the resolution as it passed the senate.  

This journal is in existence and, as has been said, was 

kept as required by the constitution. Now we are asked 

to ignore this constitutional evidence and receive parole 

evidence or ascertain for ourselves, by inquiry of those 

who are supposed to know, as to the existence of a fact 

which is contradictory to the journals kept, certified to, 
and preserved by sworn officers as provided by law. To 

our minds this is a st~irtling proposition." 

The supreme court of Ohio, in Rlate r. Smithii, 44 0. St.  

348, said: "Counsel have exibited unusual industry in 

looking up the various cases upon this question, and out 

of a multitude of citations not one is found in which any
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court has assumed to go beyond the proceedings of the 
legislature as recorded in the journals required to be 
kept in each -of its branches on the question whether a 
law had been adopted. * * * Imperative reasons of 
public policy require that the authenticity of laws shouid 
rest upon public memorials of the most permanent char
acter. * * * In this state, what appears on the jour
nals affecting the passage of a law has been noticed by 
this court, but in no instance has attention been given to 
anything not appearing upon the journals though it be 
the omission of a requirement of the constitution." 

In the case entitled Divi.ion of Howard Comity, 15 Kan.  
194, it was claimed that there was a discrepancy between 
the en*rrossed bill as it passed the house and the en
rolled bill as certified to by the proper legislative officers 
and approved by the governor; and with reference to this 
contention there was used this language: "The en
gr1ossed bill as it passed the house is also on file in the 
office of the secretary of state, but it is not signed by 
any person, and there is no record evidence of any kind 
whatever tending to show that it is in fact such engrossed 
bill. The only record evidence of any kind whatever 
showing what said bill No. 54 contained in any of its 
stages from the time it was first introduced in the house 
until it was finally filed as an enrolled bill in the office 
of the secretary of state is the enrolled bill itself. The 
journals of the two houses are entirely silent upon the 
matter, and the said engrossed bill, as we shall presently 
see, is not a record, nor a part of any record. An en
grossed bill, in this state, is the bill as copied for final 
passage in either house. * * * The enrolled bill is 
the bill as copied after its final passage in both houses 
and as it has passed both houses and as presented to the 
governor for his signature and approval." The opinion 
then quotes the provisions of the constitution of that 
state relative to keeping a journal of the proceedings of 
each branch of the legislature and the provisions of the 
statutes of that state providing that all laws passed by
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the legislature shall be deposited with the secretary of 

state, etc., provisions similar to those in -our own state.  

The court then says: "It will be noticed that the legisla

tive journals and the enrolled bills are the only records 

required by law to be kept for the purpose of showing 

any of the legislative proceedings. There is no provision 
for preserving the engrossed bill as a record of the legis

lative proceedings, and as the legislative journals and 

the enrolled bills are, by law, records and the only records 

of legislative proceedings, they must, of course, import 

absolute verity and be conclusive proof as to whether 

any particular bill has passed the legislature, when it 

passed, how it passed, and whether it is valid or not.  
* * * Now, as we have before intimated, the enrolled 

bills and the legislative journals being records provided 

for by the constitution importing absolute verity, we 

cannot take judicial notice that they are untrue, nor can 

we even allow evidence to be introduced for the purpose 

of proving that they are not true. Therefore, as the en

rolled bill of the law dividing Howard county and the 

journals of the legislature would seem to prove that said 

bill has been legally passed by the legislature and has 

been legally approved by the governor in the form as it 

now appears enrolled in the secretary's office, we cannot 

take judicial notice that said bill was not properly so 

passed and so approved, and we cannot even allow evi

dence to be introduced showing that it was not so passed 
and so approved." 

Subsequent to the delivery of the above opinion the 

supreme court of Kansas, in State v. Francis, 26 Kan. 724, 
said: "In our opinion the enrolled statute is very strong 

presumptive evidence of the regularity of the passage of 

the act and of its validity, and that it is conclusive evi

dence of such regularity and validity unless the journals 

of the legislature show clearly, conclusively, and beyond 

all doubt that the act was not passed regularly and 
egall.** if there is any room to doubt as to what 

the journals of the legislature show, if they are merely
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silent or ambiguous, or if it is possible to explain them.  
upon the hypothesis that the enrolled statute is correct 
and valid, then it is the duty of the courts to hold that 
the enrolled statute is valid." 

The principles above enumerated and enforced by the 
courts from whose opinions we have quoted are decisive 
of the rights of the applicant in this case. The evidence 
submitted does not overcome the presumption of regu
larity of procedure in both houses which arises from the 
recitations of the journals offered in evidence and from 
the bill admitted to have been enrolled, engrossed, and 
presented to the governor for his signature, and which, 
upon its face, shows it to have been attested by the proper 
officers of both houses of the legislature. It follows, 
therefore, that the judgment of the district court is 

AFFIR ED.  

MARGARET BOYD V. R. M. MUNSON ET AL.  

FILED OCTOBER 5, 1S98. No. 8316.  

Joint Judgment: MOTION TO VACATE: PARTIES. Under the provisions 
of section 1001, Code of Civil Procedure, a motion to set aside 
a joint judgment against two or more defendants inseparably 
connected as such, should be overruled, when made by one de
fendant on his or her own behalf alone.  

ERROR from the district court of Brown county. Tried 
below before KINKAID, J. Affirmed.  

L. K. Alder, for plaintiff in error.  

P. D. MeAndrewo, contra.  

RYAN, C.  
In the county court of Brown county R. MT. Munson 

filed his bill of particulars, upon which he sought to re
cover judgment against Cyrus Boyd and Margaret 
Boyd in the sum of $126.81, for goods sold and delivered
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to defendants. A summons was issued and duly served 
upon defendants, and a joint judgment was, in proper 
time, rendered by default against said defendants. Af
terward, Margaret Boyd filed a motion to set aside the 
judgment against her because said judgment had been 
rendered against her in her absence. This motion, which 
contained an offer to confess judgment for costs, was filed 
within the time fixed in section 1001, Code of Civil Pro
cedure, and Margaret Boyd, by her error proceeding in 
the district court, ineffectually 'sought to reverse the rul
ing of the county judge denying her motion, and the cor
rectness of this ruling in the district court is presented 
by her petition in error in this court.  

It has been held by this court that a motion for a new 
trial, when made jointly by two or more persons, if it can
not be sustained as to all, must be overruled as to all.  
(Gordon v. Little, 41 Neb. 250, and cases cited.) The prin
ciple on which the cases above referred to was decided 
leads us to the conclusion that when judgment has been 
rendered against two or more defendants inseparably 
connected, a motion by one defendant to set-aside the 
judgment as to himself alone should be overruled. The 
judgment of the district court is, therefore, 

AFFIRiMED.  

McCLOUD-LOTv LiTT STOCK COMMISSION COMPANY V.  
JAMES M. DoUD.  

FILED OCTOBER 5, 1898. No. 8299.  

Trial: OPENING CAUSE: ADDITIONAL TESTIMONY: REVIEW. Under the 

existing conditions of the issues and the showing made, held 
that there was no reversile error in the refusal of the district 

court, after final submission, to open. a cause for the reception 

of additional testimony.  

Enno from the district court of Douglas county.  

Tried below before KEYSOR, J. Affirmed.
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Hull, Mc('ullocl & Clarkseon, for plaintiff in error.  

Eli Ht. Doud and Duffic & Vaa Dusen, contra.  

RYAN, C. .  
This action was brought in the district court of Doug

las county upon an account stated and there was judg
ment as prayed. The answer, in addition to a denial of 
authority to any one to make the alleged statement of 
account on behalf of defendant, contained averments 
that business transactions between plaintiff and defend
ant of a nature similar to thuse set forth in the stated 
account alleged in the petition were carried on prior to 
the first item in said stated account and up to about Oc
tober 31, 1890; that during said transactions moneys, 
drafts, and Checks passed between plaintiff and defend
ant, and that, from time to time, settlements were had 
and payments of balances between them were made; that 
on October 31, 1890, all differences, obligations, debts, 
claims, and demands of every nature were settled, ad
justed, and paid. These avernents were put in issue by 
a reply filed during the progress of the trial February 23, 
1895. Subsequently, as seems to be con ceded by both par
ties after the cause had been submitted for judgment 
upon the merits, the defendant in the district court filed 
a motion to open the cause for the introduction of further 
evidence. This, it was set forth, was to be the testimony 
of J. M. Bennett, now a resident of the state of New York, 
and whose whereabouts was not known until after the 
case had been submitted to the court for determination.  
By the affidavits in support of this motion it was made 
to appear that Bennett, when his address was learned, 
had been telegraphed as follows: "Doud sues us for $500, 
and swears that you admitted debt and promised to pay 
it. Is it true or false? Wire answer." To which Bennett 
answered by telegram: "There is no truth whatever.  
Know nothing of it." It is not shown that any effort
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whatever had been put forth before or during the prog
ress of the trial to learn where Bennett might be living.  
It was disclosed on the trial that the statement of the ac
count wals with Bennett, who was an officer of the defend
ant, and that he assented to the stated account. There 
was then no suggestion of surprise. After the case had 
been under advisement some time this application was 
made, with no showing why the whereabouts of .Bennett 
had not been sooner learned. It was alleged that if the 
cause should be opened it would be disclosed that a judg
ment in fact ought to be rendered in favor of the defend
ant in the district court. We cannot 'see how this could 
be available to the said defendant, for its answer fur
nished the foundation for no such a. judgment. Under the 
circumstances we cannot say that the district court erred 
in refusing to open the cause and permit the introduction 
of additional testimony.  

As the trial was to the court, the alleged errors in the 
introduction of evidence cannot be considered. The judg
ment of the district court is 

AFFIRMED.  

CENTRAL INVESTMENT COMPANY v ANDREW MILES, Ex

ECUTOR, ET AL.  

FILED OCTOBER 5, 1898. No. 8332.  

Guaranty: LTABILITY OF GUARANTOR. A mere guarantor of collection 
is liable upon his guaranty where it is shown that the note 
guarantied cannot be collected of the maker, and not otherwise.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Reversed.  

McCabe, Wood, lcGilton & Elmer, for plaintiff in error.

F. B. Tiffany, contra.
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RYAN, C.  
In the district court of Douglas county it was alleged 

by the plaintiff, the executor of J. L. Iiles, and by James 
Thompson, that the defendant the Central Investnment 
Company had sold, assigned, and delivered to said Mils 
and Thompson three promissory notes originally nuide 
to the Central Investment Company, and indorsed upon 
each the following guaranty: 

"We guaranty collection of the within note and waive 
notice of protest.  

"CENTRAL INVESTMENT COMPANY, 
"By M. S. LINDSAY, 

"President adl Managrr." 

In the petition there were joined with the Central In
vestment Company as defendants the maker of said notes 
and three sureties thereon. The Central Investment Com
pany demurred 'to the petition, and the district court on 
said demurrer held that the Central Investment Company 
could be sued as it was sued, notwithatinding the guar
anty by it was merely of collection, and not of payment, 
and there was judgment accordingly. In Bosman v. A.ke
Iry, 39 Mich. 710, the holdings of several courts are re
viewed with the conclusion announced by Cooley, J., that 
a mere guarantor of collection could not, over his objec
tions, be held liable jointly with the principal even 
though it was alleged that the latter was insolvent, but 
the guaranty implied that the property of the maker 
should be exhausted before resort could be had to a guar
anty of collection. In Peck v. Frink, 10 Ia. 193, it was 
held, where the payee of a note had transferred it by an 
indorsement of the form of that on which the Central In
vestment Company was held liable in this case, that, to 
render the guarantor liable on his guaranty, it was neces
sary to show that the note could not be collected of the 
maker. To the same effect was Dewey v. Clark Inesctment 
Co., 50 N. W. Rep. [Minn.] 1032. We think that rule is 

22
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sound, and accordingly the judgment of the district court 
is reversed.  

REVERSED AND REMANDED.  

JOHN W. M1ARSITALL, APPELLANT, Y. MILTON ff. GOBLE 

ET AL., APPELLEES.  

FILED OCTOBER 5, 1898. No. 8234.  

Trusts: COIPENSATION OF AGENTS: LIEN ON FUND. Where a firm of 

real estate brokers undertook to find purchasers of land for one 

who held title thereto merely for convenience of transfer for the 

benelit of associates interested therein, such firm is not, in equity, 
entitled to a decree subjecting unsold portions of such land, or 

such associates personally, to liability for the payment of com

missions on the theory that the services of the firm in finding 

purchasers as undertaken were rendered in the execution of a 

technical trust.  

APPEAL from the district court of Douglas county.  
Heard below before DUFFIE, J. Affirmed.  

Gregory, Day & Day, for appellant.  

References: Mfason v. Po-meroy, 7 L. R. A. [Mass.] 771; 
Noycs r. Blakman, 6 N. Y. 567; New r. Xicoll, 73 N. Y.  
127; Buck v. Winn, 11 B. Mon. [Ky.] 320; Marsh4all v.  
Goble, 32 Neb. 9; Kothman v. Skagls, 29 Kan. 5; Kutz's 
Appeal, 40 Pa. St. 90.  

Hall &- McCulloch, contra.  

References:-.Durall v. (raig, 2 Wheat. [U. S.] 45; Ta!;
lor r. Dari.i, 110 U. S. 330; Cobb v. Knapp, 71 N. Y. 348; 
M icrato c. Godfrey, 14 Ab. Pr. n. s. [N. Y.] 398; Thomxoo 
v. Dar'nport, 9 B. & C. [Eng.] 78; Jones v. /Etau Ins. Co., 
14 Conn. 501; King8ley v. Davis, 104 Mass. 178.  

RYAN, C.  
On July 30., 1896, a certain quartor section nf land in 

Douglas county was conveyed to A1. H. Goble as trustee,
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but no trust was described in the conveyance. From the 
evidence introduced on the trial of this cause we learn, 
however, that the title was vested in Mr. Goble to enable 
him to plat the tract into lots and blocks and to sell the 
same for the benefit of the parties who had contributed 
the purchase price paid for the entire tract. On August 
16, 1896, Milton H. Goble, trustee, in writing agreed to 
make the firm of Marshall & Lobeck his sole agent for 
the sale of lots into which the tract was subdivided. By 
his written contract it was provided in express terms 
that the said Goble was to pay the said firm a commis
sion of ten per cent on all sales made by it or by parties 
employed by it. There was afterward a sale of several 
lots for the sum of $44,000, but this sale was made by 
Goble himself. John W. Marshall, the surviving mem
ber of the firm of Marshall & Lobeck, sued Goble for ten 
per cent of the amount of the.above sale, and in March, 
1893, recovered judgment as prayed. This judgment has 
never been paid, and this suit was begun in the di;3trict 
court of Douglas county for the purpose of charging the 
beneficiaries, for whom Goble was acting, with the obli
gation of paying it and for the purpose of enforcing it 
as alien on the portion of the 160-acre tract remaining 
unsold, of which the title before the rendition of said 
judgment had been by Goble conveyed to another person 
named as trustee. There was a judgment for the defend
ants, from which Marshall has appealed.  

It is urged by appellant that the estate held by Goble 
was a trust estate and that, therefore, any expense in
curred in its mianagement should be enforced against it 
and its proceeds so long as the rights of third parties are 
not there-by prejudiced. In this connection attention is 
challenged to the fact that in the contract between Goble 
as party of the first part and the firm of Marshall & Lo
beck as parties of the second part there was the following 
provision: "The party of the first part shall sign all 
papers pertaining to sale of said lands, and after said 
papers have been signed they shall be turned over to
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him, together with the proceeds of sales in excess of the 

commission before named." If we understand correctly 

the force of this provision, it does not create a lien upon 

any part of the land of which Goble held the title. In 

case of a sale made by the firm of which Marshall was a 

member that firm was entitled to withhold ten per cent 

of the moneys first paid to it under the terms of such sale.  

No part of the $44,000 came into the hands of the firm, 

and the judgment against Goble vas obtained on the 

theory that he had obtained the money upon the sale and 

had wholly failed and refused to pay the commission 

justly due said firm; in other words, the amount of the 

commission was sued for as money of the firm had and 

received by Goble. Upon the judgment there could be 

founded no claim of right to a lien on other real property 

of which the title was held by Goble, and much less 

could such claim be asserted with reference to the pro

ceeds of the sales thereof. By the use of the descriptive 

word "trustee" there was intended by the parties no 

reference to a trist in the technical sense of that term, 
for with the proceeds of sales Goble was charged with no 

duty but to pay them to the beneficiaries entitled thereto.  

In effect, he was a mere agent, who, to perform the more 

readily his duties as such, had taken, or procured to be 

taken, the title of the subject-matter in himself. The 

firm of Marshall & Lobeck contracted with him to act 

as his sole agency, not to execute or assist in the execu

tion of a technical trust, but to assist in selling the land 

of which he held the legal title. The ditict court, there

fore, very properly denied the relief prayed, and accord

ingly its judgment is 
AFFIRMED.
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JOHN D. MACFARLAND V. WEST SIDE IMPROVEMENT 
ASSOCIATION.  

FILED OCTOBER 5, 1898. No. 7635.  

1. Corporations: ACTION AGAINST SUBSCRIBER TO STOCK: DEFENSE: 
PLEADING: EVIDENCE. Where, in a suit by a corporatioh against 
a subscriber to its stock to recover his unpaid subscription, the 
defense is that the entire capital stock was not subscribed, a 
reply which avers that the defendarft waived the non-piyment or 
the entire stock is good as against a demurrer. Such a plea is 
not a conclusion of law, but the averment of an ultimate fact, 
included in which are all the ingredients which constitute waiver.  

2. : --- : - . Under such a plea the acts 
and omissions of the defendant which tend 'to show, or from 
which may be inferred, an intention on his part to waive sub
scription of the entire capital stock are competent and relevant.  

REHEARING of case reported in 53 Neb. 417.  

Lambertson & Hall and A. G. Greenlee, for plaintiff in 
error.  

Ricketts & Wilson, contra.  

RAGAN, C.  

This is a rehearing of M1acfarland v. West Side Tmprove
mcnt Ass'n, 53 Neb. 417, in which we affirmed a judgment 
of the district court rendered in favor of the association 
against Macfarland. The action was brought by the 
association against Macfarland on a contract of subscrip
tion to its capital stock. His defense was that the entire 
capital stock had not been subscribed. On the former 
hearing we held that he had estopped himself by his 
conduct from interposing this defense, and beyond all 
question the evidence in the record sustains this holding, 
as will appear from a rcsume thereof in the former opin
ion. But it is insisted by Macfarland that the petition of 
the association does not state a cause of action and will, 
therefore, not sustain the judgment. We think it does.  
The petition, after alleging the incorporation of the plain-



278 NEBRASKA REPORTS. [VOL. 56 

Macfarland v. West Side Improvement Ass'n.  

tiff, the purposes for which it was incorporated, the 

amount of its capital stock and Macfarland's subscrip

tion thereto, recites: That the full amount of the capital 

stock had not been subscribed, but that "the defendant 

waived this defense by participating in the execution of 
the main design for which the company was organized, 
and is, therefore, estopped to rely on the defense that the 
whole of the capital stock was not subscribed;" that the 
corporation, relying upon the subscription of Macfar
land and its other assets, entered into contracts aggre
gating $105,000 for the construction of buildings, the con

struction and ownership of which were the purposes for 

which the corporation was organized.  
It is true that the petition does not set out the specific 

acts or conduct of Macfarland which we held estopped 

him from interposing the defense that the capital stock 

was not all subscribed, but it does allege that he waived 

this defense. This plea was good as against a general 

demurrer. It is not a conclusion of law, but is the state

ment of an ultimate fact. If Macfarland desired the pe

tition to state what the pleader claimed he had said or 

done which amounted to a waiver of his defense, he 

should have submitted a motion to the petition. Waiver 

is the intentional relinquishment of a right or privilege.  

It was the right of Macfarland to have all the stock sub

scribed before being liable on his subscription, but this 

was a right which he could waive; and the averment 

of the petition is in effect the same as if it had alleged 

in express words that Macfarland intentionally relin

quished his right to have all the stock subscribed. Of 

course, when it is claimed that a party has waived a 

right, it nust appear that he knew he had such right; 

otherwise he could. not have intentionally relinquished it.  

But whether in such a case a party knew that he was 

possessed of a right is a question of evidence, and we are 

dealing with a question of pleading; and when the 

pleader axers that M1acfariand waived his right, included 

in that averment are all the ingredients which constitute
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waiver. Contrary to the common-law rule, pleadings 
under the Code are to be liberally construed. (Code of 
Civil Procedure, sec. 121.) If the averment is that A 
went from the city of Lincoln to the city of Omaha, this 
is the statement of a fact. The means employed by him 
for going are included in the statement that he went.  
If A sues an officer, alleging that he seized and sold on 
judicial process his horse which was exempt, and the 
officer answers that the allegations are true, but that A 
waived his exemption, this plea is good as against a de
murrer. In the case at bar, if Macfarland waived or re
linquished his right to have the full amount of stock 
subscribed before he should become liable upon his con
tract, then his estoppal to assert that defense followed 
as a c6nclusion of law from his waiver. So that the 
whole question here is whether the petition avers that 
Macfarland did waive or relinquish his right to have the 
whole amount of the stock subscribed. In express lan
guage, it does aver that he did waive and relinquish that 
right; and to make the petition good as against a de
murrer it was not necessary that the pleader should state 
the specific things done or omitted to be done by Mac
farland which constituted that waiver; and under this 
allegation the pleader might introduce evidence -of the 
acts and omissions of Macfarland which tended to show, 
or from which might be inferred, an intention on his 
part to relinquish the right or defense. In Omaha & R.  
V. R. Co. v. Wright, 49 Neb. 457, the petition alleged "that 
the defendant carelessly and negligently * * * ran 
their engine and train over * * * plaintiff's stock" 
injured it, etc., and it was held that this general allega
tion of negligence was good as against a demurrer; that 
under the averment evidence of any fact which contrib
uted to the injury sued for was competent and relevant.  

We adhere to the former opinion, and the judgment 
of the district court is 

AFFIRMED.  
RYAN, C., not sitting.
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NORVAL, J.  
I dissent. In the former opinion it was ruled that the 

defendant by his conduct estopped himself from urging 
the defense that the entire stock was not taken, and it 

was upon that ground alone that the judgment of affirm

ance was based. The sole proposition necessary to be 

considered by the court on the present submission is 
whether an estoppel or the waiver by the defendant of 

the right to assert that the stock had not all been sub

scribed is sufficiently raised by the pleadings to be avail
able to the plaintiff below.  

It was determined in the former hearing herein, follow
ing the earlier decisions of this court, that the entire 
amount of capital stock of a corporation must be sub
scribed before action can be maintained against a sub
ecriber to recover assessments thereon, except where 
the law or charter authorizes the corporation to proceed 
with its ultimate object or purpose with a less subscrip
tion, or the subscriber has either waived this condition 

precedent, or estopped himself from asserting that the 
whole capital stock had not been taken. And in Livcscy 
r. Omalha Ht0l Co., 5 Neb. 50, a case similar to the one at 
bar, it was expressly decided that the capital stock re

quired by the charter of a corporation must be wholly 
subscribed as a condition precedent to the bringing of an 
action to recover the assessments levied on a stock sub
scription, and in such an action the plaintiff must aver 
the performance of such condition precedent, or set up 
the facts essential to show a waiver thereof by the de
fendant so as to fix his liability without such perform
ance. In the light of these principles, which are firmly 
established in the jurisprudence of this state, I will pro
ceed to an examination of the petition of plaintiff in the 
Irial court. It contains the following: "While it is true 
That the entire amount of capital stock described in the 
articles of incorporation was not subscribed, the defend
ant waived this defense by participating in the execution
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of the main design for which the company was organized, 
and therefore estopped to rely on the defense that the 
whole of the capital stock was not subscribed." This is 
the sole averment in the petition upon the subject of 
waiver and estoppel. It will be observed that the plain
tiff admits in its pleading that the entire capital stock in 
the proposed corporation had not been subscribed at 
the time this suit was instituted, so that, under the au
thorities to which reference has already been made, the 
petition is fatally defective, unless the allegation therein 
quoted above is a sufficient plea of either a waiver or 
estoppel. Conceding, without deciding the point, that 
the paragraph of the pleading under consideration is an 
allegation of ultimate facts and not merely the statement 
of a conclusion of law, as argued by counsel for defend
ant, it is not a valid plea of waiver or estoppel. The 
statement "the defendant waived this defense," treated 
as a sufficient plea, if standing alone, most certainly can
not be regarded when read in connection with the lan
guage "by participating in the main design for which 
the company was organized." This phrase modifies the 
portion of the remainder of the sentence in which the 
same appears, so that the plea of waiver consists alone 
in Alaiefarland participating in the principal object of 
the corporation, and that, too, without knowledge that 
all the stock had not been taken. There is no averment 
in the entire pleading, nor is there a scintilla of evidence, 
that the defendant had knowledge that the full amount 
of capital stock had not been subscribed, nor is any fact 
alleged from which it can be inferred that the corpora
tion, or any one dealing with it, relied upon the action 
or conduct of the defendant. The facts constituting an 
estoppel in pais must be pleaded. (Schribar v. Platt, 19 
Neb. 625; Noriegian Plowo Co. v. Haines, 21 Neb. 639; 
Erickson v. First >at. H(k of Oakland, 44 Neb. 622.) This 
court has frequently held that knowledge of the exist
ence of a right or defense and the intention to relinquish 
the same are indispensable to create an estoppel by
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waiver. (Lirescy v. Omnaha Hotel Co., 5 Neb. 50; Heary ( 
Coatsworth Co. v. Fishcrdick, 37 Neb. 227; Hlanilton v.  
Home Fire Ins. Co., 42 Neb. 883.) It is an essential ele

ment of estoppel in pais that tfhe party to be benefited 

by the estoppel must have altered his position in reliance 

upon the words or conduct of the party estopped. (tin

gonner v. Ambler, 44 Neb. 316; Nash v. Bakcr, 40 Neb. 294; 

Hager v. Cleceland, 36 Md. 476.) "A subscriber who at
tends meetings and participates in the organization 
waives the defense that the full capital stock has not 

been subscribed; but if he does so without knowledge of 

the fact that the full capital stock has not been sub

scribed, he does not waive such defense." (1 Cook, Stocks 

& Stockholders sec. 181, note; see Cabot v. Chapia, 6 

Cush. [Mass.] 50; International Fair & Exposition Ass'u 

v. Walker, 88 Mich. 42.) 
In the last preceding case Champlin, C. J., speaking 

for the court, said: "There is no dispute upon the testi

mony in this record that the defendant attended what 

was considered as a meeting of the subscribers to the 

capital stock, which included those who had joined in 

the organization, and others like him, who had agreed 
to Subscribe for and take stock in the corporation. He 
acted, to all intents and purposes, as a stockholder upon 

the occasion, -and for the purpose of considering a cor

porate act. I think there can be no question but that the 

corporation recognized him a.s a stockholder and men

ber, and that he recognized that relation himself. The 

estoppel, so far as membership is concerned, is mutual 
and binding upon both parties; but whether he is liable 

to assessments depends upon other considerations. He 

was not liable to be assessed upon his stock, unless he 

'has waived the condition upon which such assessments 
in a corporation like this are based, and that is that the 

whole capital Stock must first be subscribed. (See Mich
igan authorities before referred to.) Did he intend by 
what he did to waive that condition? The burden of 
proof is upon the plaintiff to show waiver. The plaintiff
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must show that the defendant had knowledge of the facts 
from which the intention can be inferred to waive the 
right given him by law. Waiver is voluntary, and im
plies an election to dispense with something of value, 
or forego some advantages which he might, at his option, 
demand or insist upon. * * * Whether the defendant 
intended to waive the requirement that all the stock 
should be subscribed before he should be called upon to 
pay would depend upon the knowledge which he had that 
it had not all been subscribed, and, further, upon the act 
and conduct of defendant tending to show that he was 
willing and desirous that the main purposes of the cor
poration should be proceeded with without such stock 
being subscribed." 

In Portland v. Spiillan, 32 Pac. Rep. [Ore.] 688, the 
court, in the opinion, uses this language: "It does not 
appear, nor is it claimed, that at the time of such waiver 
of notice, or participation in the stockholders' meeting, 
he knew that the required amount of stock had not been 
subscribed; and without such notice it is not perceived 
how he can be said to have waived the condition of his 
subscription." The same doctrine was stated and ap
plied by this court in Livesey v. Omaha THotel Co., 5 Neb, 50.  
GANTT, J., delivering the opinion, says: "Now, the cor
poration, with full knowledge of the condition prece
dent contained in the subscription contract and of that 
in the charter, and in violation of this condition in the 
contract, has proceeded to assess the shares of stock, and 
it is insisted that the plaintiff in error by his acts has 
waived his immunity from liability to pay such assess
ments. In other words, the proposition contended for is, 
in effect, that these acts of the plaintiff in error are 
equivalent to an assent by him to the unauthorized pro
ceedings of the corporation, and therefore he is estopped 
from claiming the rights he had under the contract. It 
is said that 'a waiver is the intentional relinquishment 
of a known right, and there must be both knowledge of 
the existence of the right and an intention to relinquish
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it.' There is a total failure of proof showing that the 

plaintiff in error acted with knowledge of the fact that a 

deficiency remained in the capital required by the charter, 

and the facts shown by the record are not sufficient to 

show an intention to waive the rights of the party." 

I am fully persuaded that the petition fails to set forth 

sufficient facts to constitute a waiver or an estoppel, in 

that it is not averred that Macfarland knew that the 

whole capital stock had not been subscribed and that the 

conduct of the defendant was relied upon and induced 

action. There is no allegation that the articles of in

corporation contained a provision authorizing the corpo

ration to proceed to do business before the full amount of 

stock was subscribed. It is true the contract of subscrip

tion is set out in the petition, but there is no statement 

therein that the corporation was to proceed with the exe

cution of its main purpose when a portion of its stock 

was subscribed, nor does it contain any language indi

cating an intent that the subscribers should be bound 

to pay their subscription until the whole capital should 

be taken. The sufficiency of the petition was not assailed 

for the first time in this court, since the defendant ob

jected in the court below to the introduction of any 

evidence on the ground that the petition failed to state 

a cause of action against him. The judgment of the dis

trict court is wrong and should be reversed.  

FARMERS & MERCHANTS INSURANCE COMPANY V. IVER 

JENSEN.  

FILED OCTOBER 5, 1898. No. 9877.  

1. Insurance. An insurance contract is a personal one between in

sured and insurer.  

2. -: TRANSFER OF TITLE. A provision in a fire insurance policy 

that it should cease to be in effect if the J01inred conveyed ihe 

title of the insured property without the insurer's consent is a 
reasonable and valid one.
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3. TERMINATION OF CONTRACT. An insured and his wifL 
conveyed by warranty deed the insured property to their son, 
who at the same time conveyed the premises by warranty deed to 
the wife of the insured. This transaction occurred in pursuance 
of an agreement between the husband and wife that the latter 
should hold the title to the insured property in trust for her hus
band. The insurance policy provided that it should cease to be 
in force "in case any change shall take place in the title of the 
assured." Held, That the conveyance terminated the contract 
of insurance.  

ERROn from the district court of Saunders county.  
Tried below before SEDGWICK, J. Revcrsed.  

The opinion contains a statement of the case.  

Halleck F. Rose and Wellington I. England, for plaintiff 
in error: 

The pleadings and proof establish a breach of the condi
tion against change of title, and the company is not lia
ble. (Oakes v. Mlannfacturers Fire & Marine Ins. Co., 131 
Alass. 164; Baldwin. v. Phacnix Ins. Co., 60 N. H. 164; Lang
don v. Minnesota Farmers Mutual Fire Ins. Ass'u, 22 Miu.  
193; ilfiiwaukcce Mechanies Mutual Ins. Co. V. Ketterlin, 24 
Ill. App. 188; Miliwaukee Trnst Co. v. Lancashire Ias. Go., 70 
N. W. Rep. [Wis.] 81; Dudmun Mfg. Co. v. Worcester Mu
tual Fire Ins. Go., 11 Met. [Mass.] 434; Savage v. Howard 
Ins. Co., 52 N. Y. 502.) 

Clark & A lien, contra: 

The wife of insured held the naked legal title in trust 
for him. She held the title subject to his order, and 
agreed to convey it whenever he so directed. The insura
ble interest was therefore unaffected by the transfer, and 
the company is liable on the policy. (Ayres v. Hartford 
Fire Ins. Co., 17 Ia. 178; Sun Fire Office v. Clark, 42 N. E.  
Rep. [0.] 248; Grable r. German Ins. Co., 32 Neb. 645; Bai
ley v. American Central Ins. Co., 13 Fed. Rep. 254; New Or
leans Ins. Co. v. Gordon, 68 Tex. 144; Imperial Fire Ins. Co.  
v. Dunham, 12 Atl. Rep. [Pa.] 674; Dielnian v. Dioelling-
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Houise Ins. Co., 43 N. W. Rep. [Mich.] 1045; Sun Fire Of
fice v. Wich, 39 Pac. Rep. [Colo.] 587; Continental Ins. Co.  
v. T1ard, 31 Pac. Rep. [Kan.] 1079; Stephens v. Illinois M
tual Fire Ins. Co., 43 Ill. 328; Dupreau v. Hibernia [is. Co., 
43 N. W. Rep. [Mich.] 585; Rutasey v. Phonix Ins. Co., 
17 Blatch. [U. S. C. C.] 527.) 

RAGAN, C.  

This is an error proceeding instituted in this court by 
the Farmers & Merchants Insurance Company to review 
a judgment of the district court of Saunders county pro
nounced against it in favor of Iver Jensen. Jensen in 
his petition declared upon an ordinary fire insurance pol
icy. The insurer interposed as a defense to the action 
that the contract of insurance provided that it should 
cease to be in force "in case any change shall take place 
in the title * * * of the assured in the above men
tioned property" without the consent of the insurer 
thereto indorsed on the policy; that after the delivery of 
the policy the insured, his wife joining therein, conveyed 
the real estate on which the insured property was situ
ate, by ordinary warranty deed, to one John H. Jensen, 
and that the latter afterward by an ordinary warranty 
deed conveyed the insured property to the wife of the in
sured, all without the knowledge or consent of the in
surer. The insured attempted to meet this defense by a 
reply admitting the conveyance of the title by the in
sured to John H. Jensen and by him to the wife of the in
sured, but alleging that these conveyances were made 
in pursuance of an agreement between the insured and 
his wife that the latter should and would hold the title 
to the property for the use and benefit of the insured and 
subject to his direction and control.  

The judgment of the district court cannot stand. The 
provision in the policy that it should cease to be in force 
if a change should take place in the title of the insured 
without the consent of the insurer is a valid and reason
able provision. An insurance contract is a personal one
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between the insured and the insurer. An insurance comn
pany might be very willing to guaranty A against loss 
or damage of his property by fire, but unwilling to furnislh 
such a guaranty to A's vendee; and it is for this reason 
that such a provision as the one under consideration is 
inserted in fire insurance policies, so that in case the in
sured shall transfer his title the insurer may have notice.  
thereof and an opportunity to elect whether it will keep 
the policy in force in favor of the grantee or vendee; and 
it is because the courts recognize such a provision in an 
insurance policy to be a personal contract between the 
insurer and the insured that they hold that the violation 
thereof by the insured terminates the contract of insur
ance. (Milwankec Mechanics Mutual Ins. Co. v. Ketterlin, 
24 Ill. App. 188; Langdon c. finnesota Farmers Mutual 
Firc Ins. Ass'n, 22 Minn. 193; Oakes v. Manufacturers Fire 
d Marine Ins. Co., 131 Mass. 164; Ehrsan Machine Co. v.  
Phcnix Ins. Co., 43 Neb. 554.) 

Counsel for the defendant in error insist that since the 
wife of the insured holds the legal title to the insured 
property in trust for him there has been no violation of 
the provision of the policy under consideration by the as
sured. This contention we think untenable. The provis
ion of the policy is that if any change should take place 
in the title of the assured, the policy should cease to be 
in force. Certainly the execution and delivery of the war
ranty deed by the assured and his wife to John H. Jensen 
vested the latter with the legal title to these premises; 
and the execution and delivery by the latter of the war
ranty deed to the wife of the assured vested her with the 
legal title to these premises. There has been, then, a 
change in the title of the assured. The authorities cited 
by counsel for defendant in error do not sustain their 
contention. One of these cases is Grable v. German Ins.  
Co., 32 Neb. 645. In that case the assured, without the 
knowledge or consent of the insurer, entered into a con
tract in writing, agreeing to sell the insured property and 
make a conveyance thereof upon the payment of certain
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sums of money in future by the purchaser. This contract 
was interposed as a defense to a suit on the insurance 
policy; but the insurance company was held liable upon 
the ground that the contract agreeing to sell and convey 
was not an alienation of the title to the property. An
other case cited is Hailey v. Amcrican Outral Ins. Co., 13 
Fed. Rep. 250. In that case the policy was issued to a 
mortgagee. He subsequently became the owner of the 
insured property, after which it was destroyed by fire.  
In asuit upon the policy the insurance company inter
posed the defense of a change of title without its knowl
edge or consent; but the court held that a mere increase 
of his interest in the insured property was not a change 
of title within the neaning of the contract.  

The judgment of the district court is 

REVERSED AND THE CAUSE REMANDED.  

ESTATE OF 0. F. DAVIS V. ALBERT WATKINS, RECEIVER.  

FILED OCTOBER 5, 108. No. 8305.  

1. National Bank: AsRESS31ENT OF STOCKHOLDER: INTEREST. An as
sessment levied by the comptroller of the currency on a stock
holder of a national bank draws interest from the date such as
sessment is made payable.  

2. - : APPOINTMENT OF RECEIVER: CERTIFICATE. The commission 
or written appointment of a receiver of a national bank issued by 
the compiroller of the currency, signed by him and attested with 
his seal of office, is a certificate within the meaning of section 
884, Revised Statutes United States.  

3. - : - : EVIDENCE. Such a certificate proves itself, ayd is ad
missible in evidence without extraneous proof of its genuine
ness.  

4. Judicial Notice: ACTS OF CoNGREss. The courts of this state take 
judicial notice of the acts of congress providing for the appoint
ment of a deputy comptroller of the currency and defining his 
powers and duties.  

5. National Banks: ACTION AGAINST STOCKHOLDER: ASSESSMENTS. In
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a suit against a stockholder of a national bank to recover assess
ments levied against him by the comptroller of the currency it 
will be presumed that the stock certificate bearing the corporate 
seal of the bank was issued and signed by the oflicer having au
thority so to do.  

G. -: - : ESTOPPEL. In such a suit the validity of the in
corporation of the bank is a collateral issue, and the stockholder 
is estopped from asserting that it is not a corporation de fure.  

ERROR from the district court of Douglas county.  
Tried below before KEYSOR, J. Affirned upon filing of re
mittitur.  

Kennedy & Learned, for plaintiff in error.  

Tibbets Bros., Mllorcy & Ferris and Bradley & De Lanatre, 
contra.  

RAGAN, C.  

Oscar F. Davis owned 50 shares, of $100 each, of the 
capital stock of the First National Bank of Ponca, Ne
braska. The bank -became insolvent. The comptroller 
of the currency of the United States appointed Albert 
Watkins receiver of said bank and levied an assessment 
of 100 per cent upon the stockholders of said corporation.  
Davis died, and the receiver filed the claim against his 
estate in the county (probate) court of Dixon county.  
From the allowance of that claim by the county (probate) 
court the administrator of Davis appealed to the district 
court of said county, where the trial resulted in a verdict 
and judgment in favor of the receiver, and the adminis
trator of Davis brings that judgment here for review on 
error.  

1. The district court awarded the receiver judgment 
for $5,000, with seven per cent interest thereon from 
July 12, 1893, the date on which the comptroller of the 
currency made an assessment upon the stockholders.  
The first complaint of the administrator is as to the al
lowance of this interest. His contention is that the 
estate is not liable for interest on this claim until it was 

23
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Allowed by the county (probate) court May 5, 1894. But 
the assessment made by the comptroller was payable on 
or before August 12, 1893, and we think that it drew in
terest from that date. In Casey v. Galli, 94 U. S. 673, it 
wars held that the assessment drew interest from the date 
it was made; and the same ruling was made in Bon-dcn 
vi Johnson, 107 U. S. 251. In each of those cases it ap
pears that the assessment was payable on the date it 
was made. Here the assessment was payable thirty days 
after it was made, and, within the principle of the cases 
cited, would draw interest from the time it was payable.  
The judgment of the district court is for $29.16-or one 
month's interest-too much.  

2. The second argurment is that the court erred in re
ceiving in evidence what is known in the record as Ex
hibit 1, being the commission or written appointment of 
Watkins as receiver. The document was signed "Oliver 
P. Tucker, Deputy and Acting Comptroller of the Cur
rency," and was attested by the seal of office of the comp
troller. The argument is that no foundation was laid for 
the introduction in evidence of this commission, as there 
was no proof of the genuineness of Tucker's signature, 
and no evidence that he had any authority to execute 
such an instrument. Section 884, Revised Statutes 
United States, provides: "Every certificate, assignment, 
and conveyance executed by the comptroller of the cur
rency, in pursuance of law, and sealed with his seal of 

office, shall be received in evidence in all places and 
courts; and all copies of papers in his office, certified by 
him and authenticated by the said seal, shall in all cases 

be evidence equally with the originals." The exhibit 

referred to is not of course an assignment or a convey

ance. It is not, nor does it purport to be, a copy of any 

paper or record in the comptroller's office. But this ex

hibit is the original certificate, writing, or commission 

issued by the comptroller of the currency appointing 
Watkins receiver. If this appointment or writing had 

been deposited in the coiptroller's office, then a copy
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thereof, certified by him and attested by his seal, would, 
by reason of the statute just quoted, have been compe
tent evidence equally with the original, and the seal 
would have authenticated the genuineness of the comp
troller's signature; and since the exhibit in question is 
the original certificate, appointment, or commission, the 
seal thereon guaranties the genuineness of the com p
troller's signature and the certificate proves itself.  

As to the point that there is no evidence that Tucker 
was deputy and acting comptroller of the currency, and 
if he was such, that lie had authority to issue this com
mission, we think the fact that he was in possession of 
the comptroller's office and performing its duties raises 
the presumption that he was the comptroller's duly ap
pointed and acting deputy and clothed with power to 
perform the acts which he did perform. Furthermore, 
by act of congress the comptroller of the currency is in
vested with authority to appoint receivers for insolvent 
national banks. (See Revised Statutes U. S., see. 5191.) 
And the acts of congress expressly provide for the ap
pointment of a deputy comptroller of the currency and 
authorize him to perform the same duties as his princi
pal. (See Revised Statutes U. S., sec. 327.) Of these stat
utes this court will take judicial notice.  

3. The third assignment of error relates to the admis
sion in evidence by the district court of what is known 
in the record as Exhibit 2, being the order made by the 
comptroller of the currency assessing the stockholders 
of this bank. This certificate was signed by James 11.  
Eckels, comptroller of the currency, and was attested 
by his seal of office. It was objected to as evidence be
cause no proof had been adduced that the signature at
tached thereto was the signature of the comptroller.  
What has been said in reference to the admissibility in 
evidence of the receiver's commission is applicable to this 
argument and it need not be further noticed.  

4. The certificate of stock held by Davis in his life
time was dated February 3, 1887, and signed by Fay
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Mattison, vice-president, F. M. Dorsey, cashier. On the 
trial, for the purpose of showing that these gentlemen 
were the vice-president and cashier, respectively, of the 
bank at the time the certificate of stock was issued the 
court permitted the receiver to introduce in evidence 
what is known in the record as "pages 11 and 12 of the 
minute book," being the proceedings of the board of di
rectors of the bank at a meeting held January 11, 1887, 
at which time Mattison was elected vice-president and 
Dorsey cashier of the bank. This ruling of the court is 
the next thing complained of. It is insisted that this 
evidence was incompetent because no proof was intro
duced to show that the proceedings recorded in the min
ute book actually occurred; in other words, that they 
were genuine. We need not stop to inquire whether the 
court erred in admitting this evidence, as in no view of 
the case could its admission have prejudiced the plain
tiff in error, since the undisputed evidence is that Davis 
in his lifetime was the holder of a certificate calling for 
50 shares of the capital stock of this bank; that this 
certificate was signed by Mattison as vice-president and 
Dorsey as cashier and attested by the corporate seal of 
the bank, and that after the death of Davis this certifi
cate came into the hands of his administrator as an asset 
of his estate, and that on this certificate he received div
idends from this bank. In other words, the undisputed 
evidence is that Davis was at all times after February 3, 
1887, a stockholder of the bank. In this proceeding it 
will be presumed that this certificate bearing the seal of 
the corporation was issued and signed by officers having 
authority to do so.  

5. A final argument which we notice is that the evi
dence fails to establish the corporate existence of the 
bank; but the validity of the incorporation of this bank 
is a collateral issue which cannot be tried in this action.  
The administrator's intestate subscribed for and re
evived stock in this bank, and he is estopped now from 
denying the validity of its incorporation. (Cascy v. Galli, 
94 U. S. 673.)
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The defendant in error will be permitted to file within 
I hirty days a remittitur of $29.16, and if he do so the 
judgment of the district court thus modified is affirmed, 
otherwise reversed.  

AFFIRMED UPON FILING OF REMITTITUR.  

JOHN D. PHILLIPS v. A. H. DonRis, ADMINISTRATOR, 
ET AL.  

FILED OCTOBER 5. 1898. No. 8303.  

1. Partition: PARTIES. Only a joint tenant or a tenant in common of 
real estate can maintain an action for its partition.  

2. - : - : EXECUTORS AND ADMINISTRATORs. An administrator 

or executor is neither a joint tenant nor a tenant in common 

with the heir or devisee of his decedent, and cannot maintain an 

action for the partition of his real estate.  

3. - : OBJECT OF AcTION. The object of a partition suit is to as

sign property, the fee simple title to which is held by two or more 
persons as tenants, or joint tenants in common, to them in sever

alty.  

4. - : ADVERSE TITLE: JURISDICTION OF COURT: PROCEDURE. The 

raising of questions of adverse title in a partition suit does not 

oust the court of jurisdiction nor render a dismissal of such suit 

necessary. The court may hold the case, determine the issues of 

title, and then proceed with the partition.  

ERROR from the district court of Saunders county.  

Tried below before BATES, J. ReCrsed.  

J. R. Gilkeson and T. B. Wilson, for plaintiff in error.  

J. W. Dewcecse, L. E. Graver, and C. S. Allien, contra.  

RAGAN, C.  
Jason G. Miller brought a suit in the district court of 

Saunders county against John D. Phillips and others.  

In his petition Miller claimed to be the owner in fee of 

an undivided one-third interest in certain real estate de-
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scribed in the petition. The prayer was for a partition of 
the land. Before the trial of the action Miller died and 
it was revived in the name of his administrator. The 
case then proceeded to trial, and resulted in a judgment 
partitioning the lands. Neither the widow, the heirs, nor 
devisees of Miller were made parties to the action. The 
judgment of the district court is brought here for review 
on error by Phillips, the defendant below.  

1. Only a joint tenant or a tenant in common of real 
estate can maintain an action for its partition. (Code of 
Civil Procedure, sec. 802; Hiurste v. Hotaliny, 20 Neb. 178; 
Barr v. Lamascr, 48 Neb. 114.) If Miller died intestate, 
the title to the lands which he owned at his death de
scended to, and vested in, his heir at law. If he died leav
ing a will, the title vested in his devisee on probate of 
the will. Miller's administrator was neither a tenant in 
common nor a joint tenant of such heir or devisee. True, 
by the statute the administrator or executor of a deced
ent is given the right to the possession of such decedent's 
real estate until the estate is settled (Compiled Statutes, 
ch. 23, see. 202); but this statute, of course, does not in
vest the administrator with any estate or interest in the 
realty of the dccedent, the manifest object of the statute 
being to invest the administrator or executor with pos
session of the decedent's real estate solely for the pur

poses of administration; that is, to enable him to collect 
the assets and pay the debts of the estate. (Carson v.  
Dundas, 39 Neb. 503.) The object of a partition suit is to 

assign property, the fee simple title to which is held by 
two or more persons as joint tenants, or tenants in com
mon, to them in -severalty; and with such a suit an admin
istrator has no concern whatever, as it is 'only after the 
estate has been settled and the administration closed 
that the heirs or devisees are entitled to the decedent's 

estate.  
2. The parties made defendants to Miller's action in 

th'e district conit denied his title to the reail estate in 
controversy and set up title in themselves. This did not
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oust the district court of jurisdiction to hear and deter
mine the partition suit nor make the dismissal of that suit 
necessary. The court was one of general jurisdiction, 
administering both legal and equitable remedies, and 
was invested with authority in that proceeding to try 
the issues as to the title, and, after they were determined, 
proceed to partition the estate among tlhe parties found to 
be the owners thereof. (Wilkin v. 11ilkin, 1 Johns. Ch. [N.  
Y.] 110; Lynch v. Lynch, 18 Neb. 586; Scytour v. Rick
etts, 21 Neb. 240.) 

The judgment of the district court is reversed and the 
cause remanded.  

REVERSED AND REMANDED.  

NETTIE B. NORRIS, TRUSTEE, v. BURT COUNTY.  

FILED OCTOBER 5, 1898. No. 8319.  

1. Tax Sale: CAVEAT EMioR. In the absence of an express statute 
to the contrary the rule of caccat emptor applies to a purchaser 
at a tax sale.  

2. - : - : LmLITrxY OF COUNTY. The liability of a county to 
a purchaser for money paid by him to it-s treasurer for lands sold 
by the latter at tax sale, there being at the time no valid tax de
linquent against the land and for which it is sold, is not a com
mon-law but a statutory one.  

3. - : -: - The rights and liabilities of such purchaser 
and the county are to be determined by the statutes in force 
when the void sale occurred.  

4. - : STATUTE. Section 131, chapter 77, Compiled Statutes (Rev
enue Law 1S79), applies only to sales made after it took effect.  

5. - : INDEMNIFICATION OF PURCHASER. A county cannot be com

pelled to indemnify a purchaser at a void tax sale made prior to 

June, 1871, unless the sale resulted from the mistake or wrongful 
act of its treasurer.  

ERROR from the district court of Burt county. Tried 

below before KEYSOR, J. Affirmed.
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Edwcard W. Peterson, for plaintiff in error.  

W. G. Scars, contra.  

RAGAN, C.  

In 1868 certain state and county taxes were levied and 
assessed upon a tract of land in Burt county. The tax so 
imposed was void, as the land at the time was not sub
ject to taxation. In 1869 thetse lands were sold for the 
non-payment -of the taxes levied in 1868. Subsequently 
the purchaser obtained a treasurer's deed for the lands 
based on the tax sale made thereof; and it iseems that in 
1893 a decree of the district court of said county declared 
such tax deed and the tax upon which it was based void 
and vacated the tax levy, sale, and deed, as clouds upon 
the owner's title. Subsequently the purchaser at the tax 
sale sought reimbursement from Burt county for the 
money paid by him at the tax-sale purchase and for sub
sequent taxes paid upon the real estate. The district 
court denied him relief, and he has brought its judgment 
here for review.  

1. The record presents two questions, one of which is 
Whether, in the absence of an express statute, a county is 
liable to a purchaser for mioney paid by him to it treas
urer for lands sold by the latter at tax sale, there being at 
the timse no valid tax delinquent against the land for 
which it was sold. This question we answer in the nega
tive. Whatever may be the rule elsewhere, the doctrine 
of this court is that the rule of caveat emptor applies to a 
purchaser at a tax sale, except where he is protected by 
express statute. (Pennock v. Diouylas County, 39 Neb. 293.) 

2. The second question is whether any statute exists 
which renders the county liable to the purchaser for the 
money he paid at the tax sale and for subsequent taxe-s 
paid by him upon the land. The first legislation in this 
state upon the subject seems to have been enacted in 
180, .eQtion 75, chapter 46, passed in that year, pro-
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vided that "When by mistake or wrongful act of the treas

urer land has been sold on which no tax was due at the 

time, the county is to save the purchaser harmless," etc.  

This statute was re-enacted in section 71 of an act enti

tled "An act to provide a system of revenue," which went 

into effect on February 15, 1869. On June 6,01871 (see 
Session Laws 1871, p. 83), the act was amended so as 
to read as follows: "When by mistake or wrongful act 
of the treasurer or other officer land has been sold con
trary to the provisions of this act, the county is to save 
the purchaser harmless," etc. This latter provision was 
amended by the revenue act of 1879, being section 131, 
chapter 77, Compiled Statutes, and reads as follows: 
"When by mistake or wrongful act of the treasurer or 
other officer land has been sold on which no tax was due 
at the time, * * * the county is to hold the purchaser 
harmless," etc. It will thus be seen that at the time the 
plaintiff in error purchased at the void tax sale in 1869 no 
,statute existed which made the county liable to him for 
the money paid at such void sale unless the sale was the 
result of a mistake or wrongful act 'of the treasurer.  
There is neither pleading nor proof here that this void 
tax sale resulted from any mistake or wrongful act of the 
then county treasurer. The rights of the plaintiff in er
ror areto be determined by the law in force defining those 
rights at the time this void sale occurred. If at that time 
no statute on the subject had existed, the county would 
not have been liable to him for the money paid at the void 
tax sale, even if he had pleaded and proved that the sale 
resulted from the mistake or wrongful act of the treas
urer. It is conceded that there was no tax due on this 
land at the time the plaintiff in error purchased it; that 
the sale was the result of the mistake or wrongful act of 
the county treasurer or of some other officer of the 
county; and plaintiff in error therefore insists that he is 
protected by the revenue act of 1879. This is simply sav
ing that that act should be given a retroactive effect. We 
do not think so. We thiuk the act should be construed as
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applying only to sales made after its paissage. At the 
time the void sale occurred the county was not liable to 
the plaintiff in error for the money he paid thereat. The 
void tax sale did not result from the mistake or wrongful 
act of the county treasurer of Burt county. It did result 
from the mistake or wrongful act of some "other officer" 
,or officers of said county in listing said lands for taxa
tion and in levying and assessing taxes -against them.  
But for these mistakes or wrongful acts of such "other 
officers" until 1871 no statute existed making the county 
liaible; and neither the statute which went into force on 
that date, nor the amendment thereof made in 1879, were 
intended to render counties liable to a purchaser at a 
void tax sale for the mistakes and wrongful acts of "such 
other officers" performed prior to the passage of such act.  
The judgment of the district court is 

AFFIRMED.  

CLARENCE LACKEY V. STATE OF NEBRASKA.  

FILED OCTOBER 5, 1898. No. 9929.  

Review of Instructions. The correctness of the ruling of a district 
court in giving or refusing instructions cannot be considered here 

unless such ruling is first challenged in the district court by 
motion for a new trial.  

ERRon to the district court for Hitchcock county.  
Tried below before NouIs, J. Affirmed.  

J. R. Wcbstcr and T. F. Barnes, for plaintiff in error.  

C. J. Smytlh, Attorney General, and Ed P. Smith, Deputy 
Attorney Gencral, for the state.  

RAGAN, C.  

Clarence Lackey was by the judgment of the district 

court of Hitchcock county sentenced to imprisonment in
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the penitentiary for the crime of robbery. To review 
this judgment he has filed here a petition in error.  

There is in the record no bill of exceptions. The mo
tion of the plaintiff in error for a new trial filed in the dii
trict court made no complaint as to the ruling of that 
court in the givino or refusing to give instructions, and 
the correctness of the ruling of the district court in those 
respects cannot be raised for the first time here. (Barr v.  
Ontaha, 42 Neb. 341; Jolly v. Stale, 43 Neb. 857; Cleveland 
Paper Co. v. Banks, 15 Neb. 21.) The information sup
ports the judgment and it is 

AFFIRMED.  

HENRY S. HANKINS ET AL. V. THOMAS J. MAJORS.  

FILED OCTOBER 5, 1898. No. 8329.  

1. Review of Instructions. Instructions relating to the right to re
cover, and having no bearing on the quwantwf of damages, cannot 
be complained of by the plaintiff when the verdict was in his 
favor, and unsatisfactory only in its amount.  

2. Vendor and Vendee: FRAUD: DAMAGES. Evidence examined, and 
lielI sufficient to sustain a verdict for slight damages in an action 
by a vendee of land for false representations by the vendor as to 
quantity.  

ERoR from the district court of York county. Tried 
below before BATES, J. A//ined.  

F. C. Power, for plaintiffs in error.  

Gilbert Bros., contra.  

IRVINE, C.  

This was an action by the plaintiffs in error against 
the defendant in error to recover damages because of al
leged false representations inducing a sale of land by the 
defendant to the plaintiffs. It was alleged that defend
ant represented the tract sold to contain 320 acres when 
in fact it contained but 248. The plaintiffs had a verdict
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for $1, and bring the case here for review, afsigning as 

error the giving of certain instructions and also the in

adequacy of the damages allowed.  
The instructions complained of relate to the right to 

recover, and have no bearing whatever on the measure 
of damages. As the plaintiffs had a verdict and the jury 

therefore found that they had a right to recover under 

the instructions as given, there could have been no error 

in those instructions prejudicial to plaintiffs. Whatever 

error there may have been was cured by the verdict.  
Were the damages inadequate? The evidence on the 

part of plaintiffs tends to show that defendant at first 

asked $30 per acre for the land and the plaintiffs offered 
$25 per acre. Finally it was agreed that plaintiffs should 

take the land at the price of $9,000. One of plaintiffs in

spected the land before it was bought. The court, at the 
request of plaintiffs themselves, instructed the jury that 

the measure of damages was the difference between the 

value of the land, had it contained the quantity repre

sented, and its actual value. There was no proof of its 

value except by inference from the agreement of the 

parties. As they had agreed on a price of $9,000, it might 

be inferred that the land was regarded as worth some

thing more than $28 per acre, and that the difference 

miglit be ascertained by apportioning the shortage on 

that basis; but we cannot regard that inference as neces

sary. The proof equally warranted the inference that 

the parties had agreed on an aggregate value on inspee

tion of the land as it lay, without regard to the precise 

quantity; that the agreed price was not a valuation per 

acre, and no more represented a valuation on the hypothe

sis of its containing 320 acres than on actual view as to 

its apparent quantity. In this aspect there was no proof 

of the factors proposed by the instructions as fixing the 

damages. There is no legal presumption that the value 

of land varies in the exact ratio of its quantity. The 

jury must have found that while the trade was induced 

by false representations as to quantity, there was no
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proof that plaintiffs had not received substantially what 
they expected and bargained for.  

AFFIRMED.  

FRANK A. DEAN V. STATE OF NEBRASKA, EX REL. J.  
THEODORE MILLER.  

FILED OCTOBER 5, 1898. No. 8298.  

1. Quo Warranto: REVIEw: EXPIRATION OF TERM OF OFFTCE. A pro
ceeding in quo warranto, brought by a claimant to the office, will 
not be dismissed or a review thereof denied, because, pending the 
review of the case in this court, the term of office has expired, 
the office being a lucrative one.  

2. Elections: CONTESTS: EVIDENCE. In a judicial proceeding to test 
the validity or result of an election, where it has been shown that 
illegal votes were cast, testimony cannot be received of declara
tions made by the illegal voters as to the nature of the votes by 
them cast, unless such declarations are strictly a part of the 
res yeste or fall within some recognized exception to the rule ex
cluding hearsay evidence.  

ERROR from the district court of Phelps county. Tried 
below before BEALL, J. ?erersCd.  

G. NAorbrry and James I. Rhea, for plaintiff in error.  

A. J. Shafer and Stewart d Munger, contra.  

IRVINE, C. .  
At the municipal election held in April, 1895, at Hol

drege, a city of the second class, J. Theodore Miller and 
L. J. Titus were the candidates for the mayor. When the 
votes were canvassed it wa.s found that each candidate 
had received 215 votes, and the council declared that 
there wais a tie and that neither candidate had been 
elected. Thereupon Dean, the then incumbent, qualified 
as an officer, holding over his term until his successor 
should be chosen and qualified. Miller took the oath of 
office and instituted this proceeding in quo warranto 
against Dean. The, substantive issue was whether Miller
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had been elected, he charging that certain illegal votes 
had been east and counted for Titus, and with these re
jected that Miller had received a majority. These allega
tions were denid by Dean, who in turn charged irregu
larities and illegal voting vitiating the election. The 
district court found generally for the relator and entered 
a judgment of ouster against Dean and an order that 
Miller be installed.  

Of the questions discussed that naturally first present
ing itself for decision is whether this court will review 
the proceedings of the district court at this time, it ap
pearing that the term of office in controversy has expired.  
It is insisted that the case therefore falls within the rule 
followed by many courts, that when no. effective judg
ment can be rendered except for costs a case will be de
nied further consideration. This was not a proceeding 
by the public prosecutor to oust an usurper, but one by 
a rival claimant to the office, a judgment in which would 
be necessary to adjudicate the title to the office as be
tween the parties. We must assume that the office in 
dispute is a lucrative office. While the statute does not 
fix the salary of mayor, it directs that the mayor and 
other officers named shall receive salaries to be fixed by 
ordinance, and itself fixes a maximum. (Compiled Stat
utes, ch. 14, art. 1. see. 7.) An adjudication of the title, in 
a proper proceeding, is essential to establish the rights 
of the parties to the emoluments. This is a property 
right, and cannot be denied because the delay occasioned 
by the crowded condition of our docket has rendered the 
active part of the judgment ineffective. (Hunter v. Chand
ler, 45 Mo. 452.) 

There was sufficient evidence to show that at least one, 
perhaps three, of those voting at the election had aban
dobed their residence in Holdrege prior thereto, but the 
only evidence that any of these votes wais cast for Titus 
consists in the testimony of third persons as to declara
tions of these voters as to the naitire of their votes.  
Some of these declarations were made prior to the casting
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of the votes and were expressions of intention; the others 
were made subsequent to voting. In one or two instances 
the declarations were made the day on which the election 
took place, but none was made to an election officer, none 
was made at the polls or at the time of voting, and none 
was connected with any principal fact pertinent to the 
issue and explanatory of such fact. In other words, none 
was a part of the rcs gcstc determined by the ordinary 
rules. We have thus presented, and we think for the 
first time, the question whether such declarations are 
competent evidence to show the character of the illegal 
vote. It is generally said that the practice of legislative 
bodies is to receive such evidence, but an investigation 
has disclosed that neither in parliament nor in congress 
has such practice been uniform. The congressional cases 
have been so inconsistent that they cannot be said to es
tablish a rule. The question received much attention 
from the committee in WT'allace v. M1cKinley, Mobley [Di
gest of Contested Elections] 185. The majority, for rea
sons based on principle, recommended the rejection of the 
evidence; while the minority recommended its reception 
for the reason that in legislative bodies the practice was 
to do so. As to the distinction between courts and legis
lative7 bodies suggested by the minrity, the language >f 
Judge Campbell, in Pcople v. Cicott, 16 Mich. 283, is very 
pertinent: "The course adopted by legislative bodies can
not be regarded as a safe guide for courtis of justice.  
* * * The view taken of contested elections by these 
popular bodies is not always accurate or consistent with 
any settled principles." An examination of the reports 
of contested congressional elections in connection with 
the party affiliations of the claimants and -of the members 
of the committees lends much weight to the remark that 
the course of such bodies cannot be regarded as a safe 
guide for courts of justice.  

The judicial eases have more frequently turned on the 
admissibility of evidence of declarations regarding the 
qualifications of the voters than the nature of their votes;
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but a precedent against the former class of declarations 
is, a fortiori, a precedent against the latter. As to resi
dence, and sometimes as to other elements affecting qual
ifications, intention is a factor, and must largely be 
gathered from conduct, including spoken words. On the 
other hand, it is the policy of this country to protect the 
secrecy of the ballot. The voter cannot be compelled to 
disclose the nature of his vote, and, as said in one of the 
cases, the protection thus given him implies the right to 
deceive a prying neighbor who tries to learn his secret.  
And, as it has also been said in one of the calses we shall 
cite, it would be useless to protect the voter from disclos
ing the nature of his vote, if at the same time there should 
be encouraged a system of extrajudicial espionage to 
discover the secret. The competency of such evidence 
has been denied in strong, and, to our minds, conclusive, 
opinions in Peoplc v. Uicott, supra, People v. Conunissioners, 
7 Colo. 190, and Gilleloud v. Schuyler, 9 Kan. 569. It has 
been affirmed in People v. Pease, 27 N. Y. 45, and in State v.  
Olin, 23 Wis. 319. In the New York case the court held 
the evidence admissible because such was conceived to be 
the practice of legislative bodies, and the court could not 
see why the courts should adopt a different rule. The 
recent tendency of legislation to throw contested elec
tions into the courts shows that legislative bodies them
selves have seen that the course adopted by them in such 
matters is not a safe guide. Perhaps the willingness of 
the New York court to follow legislative precedents ac
counts for the further remarkable holding in the case 
cited, that while a voter cannot be compelled to testify 
for whom he voted, he may be compelled to testify for 
whom he intended to vote when he went to the polls, 
and this as a means of ascertaining for whom he did 

vote. In the Wisconsin case there is no discussion of the 
question. The New York case is cited and it is said to 
be the established rule to admit such evidence. The 
character of these cases quite justifics their curt disap
proval by Judge Brewer in Gilleland v. Schuyler, supra.
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The reasons given for admitting such proof are in some 
instances that every voter is a party to a contest, and iu 
others that it is a part of the rcs yestae. The first reaion 
is obviously a shamoone founded on a groundless and 
inexcusable fiction. The second reason is a sound one 
When the facts justify it. Thus, in Heardstown v. Virgenia, 
81 Ill. 541, subsequent declarations were held inadmissi
ble, but those made as to the voter's disqualification, as 
a reason for not voting when he was sought after to vote, 
were received. Perhaps the application of the rule of 
res geste was there a little extended, but the decision in 
principle, apart from its application to the facts, was 
certainly sound. So in Patton v. Coates, 41 Ark. 111, 
declarations were admitted of a crowd of negroes re
turning from a county in which the election waq held to 
the county of their residence. These were declarations 
as to how they had voted, coupled with a display of 
marked ballots. The court there said that such declara
tions could not be received for the purpose of rejecting 
the votes, but that they were competent to show a con
spiracy to control the election by fraud in favor of a 
certain interest-this on the principle announced in the 
case of Lord George Gordon, whereby the cries of a mob 
are received to show its object.  

We conclude that in such cases a's the present the es
tablished rules of evidence must be applied, and that 
these require the rejection of declarations of voters as 
to how they voted, a.s being hearsay, unless they be 
strictly a. part of the res Uestle or fall within some other 
recognized exception to the rule excluding hearsay.  
When we thus disregard the evidence of declarations 
in this case, there is nothing left to show that any illegal 
votes were cast for Titus. The other phases of the case 
need not be considered. The election, in the aspect most 
favorable to Miller, resulted in a tie. No steps to dissolve 
the tie were taken, Dean's successor had not been chosen, 
and lie was the rightful incumbent.

REVERSED AND REMANDED.24
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HOME FIRE INSURANCE COMPANY OF OMAHA V. ELIJAH 

H. GURNEY.  

FILED OCTOBER 5, 1898. No. 8294.  

1. Insurance: REFORMATION OF POLICY: EVIDENCE. Evidence stated, 
and held sufficient to sustain a decree reforming a policy of fire 
insurance.  

2. - : KNOWLEDGE OF AGENT. An agent of an insurance company, 

empowered to receive and transmit applications and to receive 

payment of the premiui, binds the company by knowledge ac
quired in and about the preparation of the applications and by 

representations made to the insured while so doing and concern

ing the same.  

ERROR from the district court of Merrick county.  
Tried below before SULLIVAN, J. Affirmed.  

Byron G. Burbank, for plaintiff in error.  

W. T. Thonpson, contra.  

IRVINE, C.  

This was an action to recover on a policy of fire insur
ance, coupled with a proceeding to reform the policy.  
The policy, as issued, contained a promise on the part 
of the insured that he would take an inventory of the 
stock of go-ods insured at least once a year; that he 
would keep bo-oks of account showing all purchases and 
sales, and would keep the inventories and books locked 
in an iron or fire-proof safe or vault at night and at all 
times when the building described as containing the in
sured goods was not open for business, or in some secure 
place not exposed by fire which would destroy the build
ing. The stock of goods insured was destroyed by fire.  
The plaintiff had taken and kept an inventory and books 
as required by the provision referred to, but he did not 
preserve them in a safe or other secure place. On the 
contrary, he kept, them in his store, with the goods, and 

they were destroyed. The reformation asked was the
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elimination of the provision referred to from the con
tract of insurance. In the district court there was a 
trial of the issues without a jury, followed by special 
findings and a judgment for the plaintiff in accordance 
with the averments and prayer of the petition. The 
whole controversy here relates to the correctness of this 
action in reference to the prayer for reformation as re
gards the special clause mentioned, and by the parties 
styled the "iron-safe clause." 

Plaintiff had formerly a safe in his office and had L 
policy in the defendant company containing the "iron
safe clause." The safe had, however, been removed be
fore the present policy was negotiated. Plaintiff testi
fied that an agent of defendant, one Gue, called on him 
with reference to a renewal of his policy. Gue is shown 
to have been merely a soliciting agent with power simply 
to receive and transmit applications, and, it seems, also, 
to receive payments of premiums. When the application 
was made out plaintiff told Gue that he no longer had 
a safe and that he had no place to keep his books. Gue 
said that would be all right and made out the application 
accordingly. Plaintiff did not promise as stated in the 
policy. Plaintift's wife heard the conversation and testi
fied that she heard plaintiff state that he had no safe 
and Gue replied that it made no difference in case the 
company accepted the application; that plaintiff then 
told (ue lie kept his books in the building, and Gue said 
that made no difference, it was all right to keep them 
there. Gue denied that there was any talk as to the 
place of keeping the books. In the application in evi
dence there are questions as to whether such books were 
kept, and the question "Are they kept in fire-proof safe?" 
The answer is "No." The application was made and the 
premium paid November 16, 1894, and the insurance then 
began. The policy was not delivered until about De
cember 1, and the fire occurred December 12. On this 
evidence the court based its findings. While it is con
flicting, and on the part of the plaintiff perhaps not very
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satisfactory, we think it is sufficient to sustain the find

ing. If the application stood alone it would not negative 

the clause in the policy, because, while it indicated that 

the books would not be kept in a safe or vault, they might 

still be kept in some place where they would not be en

dangered by a fire which might destroy the insured prop

erty. But the evidence tends to show that plaintiff not 

only told Gue that he had no safe, but that he told him 

he had no place to keep the books, meaning, of course, 

no place other than his store, and that Gue said that 

would make no difference. The policy was only received 

a few days before the fire, so that there is no estoppel 

from claiming a reformation because of an unreasonable 

retention of the policy before demanding it. Plaintiff 

testified that he had only read the written part and a 

portion of the printed, and that before the fire he had 

not observed the "iron-safe clause." The company re

ceived and retained the premium, and does not even now 

yield to the theory that there was no consensus and seek 

a rescission.  
It is argue(d that Gue, being only a soliciting agent, 

could not bind the company by any agreement prior to 

the policy or in conflict with its terms. It has often been 

held that the insurer is bound by the knowledge of its 

agent, so as to constitute a waiver of the strict terms of 

policies afterwards issued. In regard to soliciting agents 

the following language from Statc 1118. Co. v. Jordan, 29 

Neb. 514, is peculiarly applicable: "The agents of a.n 

insurance company authorized to procure applications 

for insurance and to forward them to the company for 

acceptance are the agents of the insurers, and not of the 

insured, in all they do in preparing the applications or 

as to any representations they may make to the insured 

as to the character and effect of the statements so made.  
* * * Public policy and good faith require that the 

persons clothed by the insurance companies with power 
to examine proposed risks and fill out, receive, and ap

prove applications for insurance shall bind their prin-
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cipals by their acts and tnowledge acquired by them." 
In a somewhat similar case, Home Firc Ins. Co. v. Fallon, 
45 Neb. 554, a similar conclusion was reached. The ap
plication, so far as any information was demanded, 
stated the facts. The proof tends to show that the plaiu
tiff made further statements to the agent, indicating at 
least an intention not to comply with any such condition, 
and that the agent informed him that such facts would 
be immaterial if the policy should be issued. Giving 
full effect to the limitations of this particular agent's 
authority, what thus occurred was within the apparent 
scope thereof. In making the application the plaintiff 
had a right to rely on the agent's statement as to the 
meaning and effect thereof and of the consequence of 
facts truthfully imparted. The plaintiff paid and the 
company received the premium, both on the faith of the 
agent's acts. The company is bound thereby.  

AFFIRMED.  
SULLIVAN, J., not Sitting.  

OTTo SNIDER V. STATE OF NEBRASKA.  

FILED OCTOBER 5, 1898. No. 10177.  

1. Criminal Law: CONFESSIONS: FOUNDATION FOR EVIDENCE. In lay
ing the foundation for evidence of confessions in a criminal case.  
it is sufficient to prove afirmatively all that occurred prior to and 
at the time of the confessions, provided such affirmative proof 
excludes the hypothesis of inducements of hope or fear.  

2. Witnesses: OPINIONS AS TO SANITY. Witnesses not experts may 
give their opinions as to a person's sanity only after narrating 
the facts by them observed on which they base their opinions.  

3. Insanity: INSTRUCTIONS: BURDEN OF PROOF: TEXT-BOoxs. An in
struction in a criminal case, in effect, that every one is presumed 
sane, but if there is evidence tending to rebut the presumption 
and sufficient to raise a reasonable doubt on the issue of insanity, 
then the burden is on the state to show sanity beyond a reason

able doubt, shifts the burden of proof and is therefore erroneous.
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4. - : BURDEN OF PROOF. To cast on the state the burden of prov
ing sanity it is only requisite that there be some evidence tending 
to prove insanity. It is not necessary that there must first be 
evidence sufficient to raise a reasonable doubt.  

ERROR to the district court for Butler county. Tried 
below before SEDGWICK, J. Recrscd.  

L. S. Hastings and Steele Bros., for plaintiff in error.  

C. J. Smnytlh, Attorncy General, and Ed P. Smith, Deputy 
A ttorney Gceral, for the state.  

IRVINE, C.  
Otto Snider was convicted of the statutory offense of 

placing an obstruction on a railway track, and brings the 
proceedings here for review.  

One group of assignments of error relates to the ad
mission in evidence of certain confessions. The objection 
to this evidence was, in effect, that it was not sufliciently 
shown that the confessions were voluntary. Ballard c.  
State, 19 Neb. 609, is relied on in support of the objection.  
It was there held that an officer may testify to state
ments made to him by the defendant while in custody if 
it is shown that they were made voluntarily and without 
inducements of hope or fear having been made or offered 
by the officer or any other person. It is said that the evi
dence was here insuflicient to satisfy the condition, be
cause it was only shown what was said; that menaces 
were not excluded nor were inducements by others. It 
would be useless to set out the evidence at length. It 
was shown that while others were in sight, no other per
sons than the defendant and those to whom the con
fessions were made took part in the conversation, or prob
ably heard it. The witnesses narrated all that occurred, 
and this affirmative evidence excluded any hypothesis of 
inducements of any character. By showing what the wit
nesses did say, and all that they said, it was shown as 
well as by (irect negative evidence that neither promises 
nor nenaces existed. It is hardly ever possible to abso-
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lutely exclude the possibility of the influence of some pre
vious inducement held out by a -stranger and not known 
to the witness by whom it is sought to prove the con
fession. Here circumstances were proved rendering it 
highly improbable that there had been such previous in
ducements, and there was no evidence that there were or 
might have been such. This was sufficient.  

By another group of assignments certain rulings are 
challenged whereby the court struck out answers of wit
nesses relating to defendant's mental condition. 'These 
witnesses were not experts. Counsel were endeavoring 
to elicit from them facts throwing light on the question 
of defendant's sanity. The answers stricken out were in 
the nature of opinions or inferences from observed facts 
not previously narrated; for instance, "he appeared not 
to understand things." In each instance the court struck 
out such answers, but permitted further questions to be 
asked calling out the facts which gave rise to such opin
ions, and finally, after the facts were so narrated, permit
ted answers to categorical questions eliciting the opinion 
of witnesses, derived from tho-se facts, as to defendant's 
sanity. In-so doing the court pursued strictly and cor
rectly the rule established by several decisions of this 
court which have been recently reviewed and the rules 
thereby established again enforced in Lamb v. Lynch, 56 
Neb. 135.  

The following instruction was given: "You are in
structed that the law presumes every one to be sane and 
responsible for his acts until the contrary appears from 
the evidence; but if there is evidence in the case tending 
to rebut this presumption and sufficient to raise a rea
sonable doubt on the issue of insanity, then the burden 
of proof is upon the state to show by the evidence, beyond 
a reasonable doubt, that the defendant wais sane, as ex
plained in these instructions, at the time the alleged of
fense was committed." This instruction was erroneous 
in that it shifted the burden of proof until such point as 
the evidence should be sufficient to raise a reasonable
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doubt. The rule is that the burden does not shift in a 
criminal case. In the absence of any evidence tending 
to show insanity, the presumption of sanity satisfies the 
requiremients of the law; but as soon as there is any evi
dence tending to show insanity, then the state must con
vince the jury of sanity, as of every other element of 
guilt. It is not necessary that there must first be evi
dence sufficient to raise a reasonable doubt. The at
torney general calls attention to the fact that the instrue
tion assailed appears in a work on Instructions to Juries 
as applicable to those states where, as here, the rule is 
that the burden does not shift. This fact only serves to 
show with what caution resort must be had to this, per
haps the most dangerous, class of text-books. It does 
appear in the work referred to and in the connection 
stated, but the only case cited as sustaining it is Corm
monealth v. lcKic, 1 Gray [Alass.] 61. In that case there 
was no issue of insanity. It was a prosecution for assault 
and batery, and the trial judge had instructed that if 
the bare fact of the battery had been proved, the burden 
was upon the defendant to show justification. This was 
held bad. because it shifted the burden, the court adding 
to its discussion: "There may be cases where a defendant 
relies on some distinct, substantive ground of defense to 
a criminal charge, not necessarily connected with the 
transaction on which the indictment is founded (such as 
insanity, for instance), in which the burden of proof is 
shifted upon the defendant. But in cases like the present 
(and we do not intend to express an opinion beyond the 
precise case before us) * * * the burden of proof 
does not change." It will be seen that this is not even 
an obiter dictum in support of such an instruction; it is 
only an effort by the court to prevent an inference to be 
drawn either way. Nevertheless, the same court a little 
later (Cnumonrcalth r. Eddy, 7 Gray [Mass.] 583) did hold 
that while the burden is throughout on the common
wealth, it is satisfied as to sanity by the presumption 
thereof, and if insanity be a defense the defendant must
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prove it by a preponderance of the evidence-a conclu
sion directly opposed to the uniform rule in this state.  
The court by such an instruction in effect says that the 
jury is not to look constantly to see if the state has 

proved guilt, but, if insanity is a question, it must first 
look at the case from the standpoint of guilt, and see if 

there is affirnative evidence of insanity sufficient to ac
quit, and only then recur to the proper point of view.  

That it is erroneous is shown by many of our decisions.  

They are reviewed in Peyton v. Slatc, 54 Neb. 188. In 

that case an instruction contained a similar vice, and 

while it related to an alibi, it is in point, because, as 

shown by the cases there cited, this court has always 

refused its assent to the doctrine that as to the burden 

of proof there is a distinction between essential elements 

of the offense and what the Massachusetts court styles 

a "distinct, substantive ground of defense." 

REVERSED AND REMANDED.  

JOHN L. LUNNEY v. LrSLIE J. IEAJLEY.  

FILED OCTOBER 5, 1898. No. 8261.  

1. Trial to Court: ERONEoUs AmISSION OF EVIDENCE. This court 

will not reverse the judgment in a case tried to the court without 

a jury merely because of the admission of improper evidence.  

2. Real Estate Agents: COMPENSATION. Where a real estate broker 

contracts to produce a purchaser who shall actually buy, he has 

performed his contract by the production of one, financially able, 

with whom the owner actually makes an enforceable contract of 

sale. The failure to carry out that contract, even if the default 

be that of the purchaser, does not deprive the broker of his right 
to commissions.  

3.-: -. Evidence in such a case examined, and held to sus

tain a finding for the broker.  

ERROR from the district court of Seward county.  

Tried below before BATES, J. Affirmed.
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Biggs d& Thomas, for plaintiff in error.  

References: Dent v. Powell, 61 N. W. Rep. [Ia.] 1043; 

Mattiigly v. Pennie, 105 Cal. 514; Pearson v. Mason, 120 

Mass. 53; Rice v. Mayo, 107 Mass. 550; Lore v. Miller, 53 

Ind. 294; Keys v. Johnson, 68 Pa. St. 43; Neiderlander v.  

Starr, 50 Kan. 7G6; Crcmer v. Miller, 57 N. W. Rep.  

[Minn.] 318; Tansey v. Etzel, 34 Pac. Rep. [Utah] 291; 

Barber v. Hildebrand, 42 Neb. 406.  

C. S. Rainbolt, also for plaintiff in error.  

D. C. McKillip and Thomas A. Healey, contra.  

IRVINE, C.  

This was an action by Healey against Lunney to re

cover commissions as a real estate broker. The plaintiff 

recovered in the district court, and the defendant seeks 

a reversal of the judgment.  
It is suggested that the petition does not state a cause 

of action, but the supposed defect is not pointed out in 

the briefs and we perceive none on examining the peti

tion.  
Error is assigned on the admission of certain evidence.  

The case was tried to the court without a jury, and errors, 
if any were made, in the admission of evidence are, there

fore, not a ground of reversal.  
The principal controversy concerns the sufficiency of 

the evidence. The petition alleges a contract between 

the parties whereby it was agreed that if Ilealev would 

find a purchaser for certain land of Lunney's at the price 

of $6,400, and on such terms of purchase as should be 
agreed upon between Lunney and the purchaser, Lunney 
would pay Healey $200. It is then alleged that Healey 

produced a purchaser willing and able to pay the price 
fixed; that terms were agreed upon and a contract exe

cuted for the sale of the land. On -analysis it will be seen 
that the petition does not charge the usual broker's con-
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tract to produce a purchaser able and willing to purchase 
on terms previously fixed by the owner. Here the owner 
had fixed the price alone, and the other terms were to 
be arranged with the purchaser. The contract would 
only be performed by the production of a purchaser with 
whom the owner should actually make a bargain. The 
evidence -on behalf of the plaintiff strongly tended to 
establish the averients of his petition. It appears that 
the purchaser by him produced actually executed a con
tract to purchase the land, but it also appears that the 
contract was not performed, and it is inferable that the 
default was that of the purchaser. In spite of sone au
thority to the contrary we are convinced that under such 
a contract as is here pleaded the broker is entitled to his 
commission when through his instrumentality a pur
chaser has been produced, able and willing to buy, and 
with whom the owner actually makes an enforceable 
contract of sale, even though that contract fails in per
formance throuhm the default of the purchaser. In such 
case the vendor may usually enforce the specific perform
ance of the contract, and lie may in any case recover dam
ages for the breach. In either way he gets the advantage 
of his bargain, and the broker has done all required of 
him. Such is the generally accepted view. (Loe v.  
liller, 53 Ind. 294; Love v. thes, 31 Mo. App. 501; Lectc 

r. Norlon, 43 Conn. 219; Pearson v. Mason, 120 Mass. 53; 
liach v. Emerich, 35 N. Y. Sup. Ct. 548.) 

It is, however, insisted that in this case the contract 
of sale never became operative, because of the vendee's 
failure to perform a condition precedent, and the case 
is said to be similar to Barber v. Hildebrand, 42 Neb. 400.  
There the contract was for an exchange of lands, and the 
person produced by the broker failed to furnish an ab
stract dhowing perfect title in himself to the land which 
lie was to give in exchange. ['Whe furnishing of such an 
abstract was a condition precedent to the exchange. It 
was as if a purchaser produced had been financially un
able to buy and had been for that reason rejected. Here
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the contract was that the purchaser should pay "$6,400 
in manner following: $300 cash in hand paid, the receipt 
whereof is hereby acknowledged, and the balance as fol
lows," etc. The evidence was that the $300 was not in
tended in fact to be paid in cash, but was to be repre
sented in part by the assignment of a land contract at 
the agreed price of $125. For the remaining $175 the 
purchaser gave and the vendor received a note payable 
in ten days. There is nothing in this that indicates such 
payment as a condition precedent to the taking effect of 
the contract. So far as stated it is quite evident that 
Lunney might have sued on the note or recovered dam
ages on the contract. But it is said that the contract 
was not delivered, but left in escrow for delivery only 
when the other contract should be assigned and the note 

paid. While possibly the evidence might permit the in
ference that such was the intention, there is no witness 
who directly so testifies, and the inference drawn by the 
trial court, that the contract was deemed complete, is 
decidedly the more reasonable. Indeed the express and 
implied admissions of Lunney's answer are such that it 
it doubtful whether his present theory was admissible 
under the pleadings.  

There is a suggestion that the fact that the purchaser 
failed to assign the contract and pay his note shows that 
he was not financially able to do so. This fact would at 
most be evidence tending to so show, and the purchaser's 
default was explained in a manner consistent with the 
theory of his ability to perform. Moreover, all the direct 
evidence was to that effect.  

AFFIRMED.
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COLUMBUS STATE BANK V. CRANE COMPANY.  

FILED OCTOBER 5, 1898. No. 8277.  

Trial: ABANDONMENT OF COUNT: SumAissioN OF ISSUES. During a trial 
a plaintiff whose petition was drawn in two counts stated that he 
abandoned the second count except in so far as averients in that 
count might be necessary to complete the cause of action stated 
in the first count. Held, That it was error for the court there
after to submit to the jury the determination of an issue relevant 
only to the second count.  

ERRoR from the district court of Platte county. Tried 
below before SULLIVAN, J. Recersed.  

Whitmoycr & Gondring, for plaintiff in error.  

O'Neill & Gilbert and McAllister & Cornelius, contra.  

IRVINE, C.  

Brandt & Fleming, prior to October 4, 1889, were erect
ing a hotel in Columbus. Charles Schroeder performed 
the plumbing work therefor, purchasing material from 
the Crane Bros. Manufacturing Company. Brandt & 
Fleming being indebted to Schroeder and the latter to 
Crane Bros. Manufacturing Company, Schroeder made 
what in the pleadings is styled an order, but what is in 
legal effect a demand bill of exchange, on Brandt & 
Fleming for .$300, payable to the order 'of Crane Bro:.  
Manufacturing Company. November 22 tha.t company 
sent the draft to the Columbus State Bank, accompaniedl 
by a letter of instructions somewhat equivocal in its 
terms. It certainly constituted the bank an ag-ent to 
procure acceptance, and in the light of circumstances it 
is equally clear that the bank was expected and assumed 
to exercise the duties of a collecting agent. The bank 
received the draft about November 23, but did not pro
cure its acceptance until Decem'ber 9. Previously Schroe
der had perfected a mechanic's lien securing his entire
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claim against Brandt & Fleming. December 9 he as

signed this lien to the bank. Schroeder was then in

debted to the bank on a note for $1,000 and -on three notes 

for $150 each. The bank foreclosed the lien and realized 

its full amount. After deducting the expense of foreclos

ing there remained in its hands $1,001.92. The Crane 

Company, which had in the meantime succeeded to the 

rights of the Crane Bros. Manufacturing Company, 

brought the present action against the bank. Its petition 

was drawn in two counts. The first alleged the drawing 
of the bill and tha.t it operated as an assignment of so 

much of the debt from Brandt & Fleming to Schroeder; 

that the bill had been sent to the bank and had been by 

Brandt & Fleming accepted; that the bank, while acting 

as the agent of plaintiff, had taken the assignment of 

the lien with knowledge that $300 'of the debt secured 

thereby had been already assigned to plaintiff; that it 

had collected the lien in full and refused to account to 

plaintiff. The second count charged that at the time of 

the assignment and in consideration thereof the bank 

had agreed with Schroeder to collect the lien, apply its 

proceeds to the payment of the three notes of $150, and 

the surplus to the payment of plaintiff, thus excluding 

the note for $1,000 or subordinating it to plaintiff's claim.  

The bill of exceptions shows that during the trial, and 

while the defendant was adducing its evidence, the plain

tiff "abandons its second cause of action except in so far 

as any allegations contained in the second cause of action 

may be necessary to complete the first cause of action set 

out in the petition." 
The court, among other things, instructed the jury as 

follows: "It is claimed by plaintiff that the bank took 

said assignment under an agreement with Charles 

Schroeder that it should be first held as security for three 

acceptances -of $150 each owned by the bank and drawn 

by Brandt & Fleming in favor of Schroeder, and that 

after said acceptances were paid it should stand as se

curity for the order in suit. If this claim is -established
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by the evidence, the plaintiff is entitled to recover, and 
you should find in its favor." The jury found for the 
plaintiff. We think, in view of what occurred at the trial, 
that this instruction was erroneous. While the plaintiff 
should have dismissed its second cause of action if it de
Sired to abandon it, or else amended its petition so as to 
omit any averments it sought to abandon, the statement 
made at the trial should be treated as if such course had 
been pursued. It was notice that nothing was claimed 
under the second count, and the defendant was justified 
in thereafter ignoring all evidence directed to that count.  
Plaintiff now claims that while it abandoned the second 
count as a separate cause of action it reserved the aver
ments founding the instruction. The reservation was 
only of such averments in the second count as might be 
necessary to complete the cause of action stated in tfhe 
first count. The first count undertook to charge the bank 
because of breach of duty as plaintiff's collecting agent, 
to create a sort of involuntary or constructive trust be
cause of the bank's undertaking to derive a benefit to 
itself in disregard -of its duties as agent. The second 
count was based on the theory of an express trust, in
volving no bad faith. The instruction submitted the 
theory of the express trust, the phase of the case embod
ied in the second count which had been abandoned. The 
averments on which the instruction rested related only 
to this theory and in nowise tended to complement the 
first count, which was not based on any such theory.  

REVERSED AND REMANDED.

SULLIVAN, J., not sitting.
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TURLINGTON W. HnRVEY V. FIRST NATIONAL BANK OF 

OMAIA-L 

FILED OCTOBER 20, 1898. No. 8360.  

1. Guaranty: TIME. The contract of guaranty herein in suit held to 

be without limitation in its terms of the time of credit to be 
given the principal debtor. (Young v. Iibbs, 5 Neb. 433.) 

2. Notes: RExEWAL.: PAYMENT. A note taken for a pre-existing debt 
or as a renewal of another note is not a payment or discharge 
of the debt, unless by express agreement it is accepted as such 
payment or discharge.  

3. - : : -: EVIDENCE. Whether it is payment or not 
is to be determined from the intention of the partics as shown by 
the acts, facts, and circumstances accompanying and attendant 
upon the transaction in question.  

4. Guaranty: EXTENSION OF TIME: CUSTOM AND USAGE. Whether ex
tensions of time of payments effected by renewal notes were 
within the scope of the unlimited credit as to time in terms of 
a guaranty, held to be a matter to be determined from the evi
deuce relative to the usages and customs of business in such 
transactions, also of the acts of the parties to and the facts and 
circumstances of the transactions.  

5. - : : - A finding that such renewals were wvithin 
the contemplation of the parties at the time of the contract of 
guaranty and withlin the time of credit authorized to be ac
corded the principal debtor, held to be supported by the evidence.  

6. -- : - : LIAnLITY OF GUARA-Nrou. If, with full knowledge 
of facts which might work his disecharge, and tiat such might 
be their effect, a guarantor recognizes his liability as existent 
andt secures an extension of time for its payment, and also by 
request secures further proceedings for collection by the cred
itor against the principal debtor, he will be bound for its pay
Iment.  

7. Trial to Court: ERnoRxoUs ADMTssoN OF EVIDENCE: T1ARMLEss 
Ennon. In the trial of a case to a court without a jury, if incom
petent evidence be admitted and considered, but the findings
-upon competent evidence and sustained thereby-demand the 
judgment rendered as the only one which could follow, such 
error, if committed, is without prejudice.  

Emon from the district court of Douglas county.  
Tried below before I3LA11, J. Affirmed.



VOL. 56] SEPTEMBER TERM, 1898. 321 
Harvey v. First Nat. Bank of Omaha.  

The opinion contains a statement of the case.  

Horton d' Blacklmrn, for plaintiff in error: 

The indebtedness created under the guaranty was paid.  
(Phwnix Ins. Co. v. Church, 81 N. Y. 220; Slaymtaker v.  
Gaidacker, 10 S. & R. [Pa.] 75; Bank of the United States 
v. Daniel, 12 Pet. [U. S.] 34; OJumber v. Wane, 1 Smith, 
Leading Cas. 633; Young v. Hibbs, 5 Neb. 436; Fisher v.  
Marvin, 47 Barb. [N. Y.] 159.) 

References to question as to extension: Combe v.  
Woolf, 8 Bing. [Eng.] 156; Samuell v. Hoiwarth, 3 Mer.  
[Eng.] 272; Chace v. Brooks, 5 Cush. [Mass.] 43; Tootle 
v. Eilgutter, 14 Neb. 158; Manning v. Alger, 52 N. W. Rep.  
[Ia.] 542.  

References to question as to laches: Talbot v. Gay,'18 
Pick. [Mass.] 534; Newton Wagon Co. v. Diers, 10 Neb.  
284; Oxford Bank v. Haynes, 8 Pick. [Mass.] 423.  

Winfield S. Strawn, contra.  

References to questions as to construction of guaranty 
and as to liability of guarantor: Watts v. Gauitt, 42 Neb.  
869; Tolerton v. McClur, 45 Neb. 368; Lihs v. Lihs, 44 
Neb. 143; Monroe v. Reid, 46 Neb. 316; Merle v. Wells, 2 
Camp. [Eng.] 413; Smith v. Dann, 6 Hill [N. Y.] 543; 
Union Bank v. Coster, 3 N. Y. 203; Lawrence v. MeCahntout, 
2 How. [U. S.] 426; Lafargue v. Harrison, 70 Cal. 385; 
Mason v. Pritchard, 12 East [Eng.] 227; Russell v. W1iggin, 
2 Story [U. S.] 213; Drnnmond v. Prestnan, 12 Wheat.  
[U. S.] 518; Davis v. Wells, 104 U. S. 159; Merchants Nat.  
Bank v. Hall, 18 Hun [N. Y.] 180; White's Bank v. Myles, 
73 N. Y. 340; Bent v. Hartshorn, 1 Met. [Mass.] 24; Louis
ville Mfg. Co. v. Welch, 10 How. [U. S.] 461; Palmer v.  
Rice, 36 Neb. 844; Wilcox v. Draper, 12 Neb. 138; Lonsdale 
v. Lafayette Bank, 18 0. 142; Klosterman v. Olcott, 25 Neb.  
382; Douglass v. Howtand, 24 Wend. [N. Y.] 35; Case v.  
Howard, 41 Ia. 479.  

25
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HARRISON, C. J.  

It appears that Charles A. Harvey, who was engaged 
in business in the city of Omaha, desired to arrange with 
the bank, defendant in error herein, to make him loans 
of money to be used in the business at such times and in 
sums necessary to best forward his plans, efforts, and 
hopes in the enterprise. Turlington W. Harvey, the 
father of Charles A. Harvey, to help his son in his busi
ness venture and to aid him in obtaining accommoda
tions in money matters of the bank, executed and de
livered to it the following: 

"For value received, I hereby guaranty to the First 
National Bank of Omaha, for one year from this (late, 
the payment of any loan or discount by them to Charles 
A. Harvey, to the amount of seven thousand dollars 
($7,000).  

"Sept. 18, 1889. (Signed) T. W. HARVEY." 

And on September 18, 1889, the bank loaned to the 
son $1,700, which transaction was evidenced by his note 
of that date in favor of the bank and due in ninety days.  
October 22, 1889, another loan was effected, evidenced by 
promissory note of the borrower to the bank as payee 
and due in ninety days from its date.  

It was pleaded in the petition, relative to these loans 
and the notes to which we have just referred, as follows: 
"The two said sums of money, loaned as aforesaid and 
under the said guaranty, were never paid, but as the evi
dence of such loans of said sums, and for no other pur
pose, the said Charles A. Harvey made to the plaintiff 
his individual notes for each of the said sums, which 
said evidences of the said loans were from time to time 
replaced by other notes of the said Charles A. Harvey 
only, the last thereof, for the said loan of $1,700, bearing 
date of October 5, 1891; and the last thereof, for the said 
loan of $2,500, bearing date of November 4, 1891, at 
which time there was included the said loan of $2,500
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the further sum of $200, also loaned to the said Charles 
A. Harvey, in consideration of, in reliance on, and within 
the time limited by the said written guaranty, making 
the last evidence of said loan a note in the sum of $2,700." 
There were further declarations in regard to a second 
guaranty and certain transactions thereunder, but there 
is no controversy here of and concerning it or them, and 
they will receive no further notice.  

In the answer it was admitted that the guaranty was 
executed and delivered, the loans made, and the notes 
given, and it was stated: 

"Said defendant further answering states that at the 
maturity of said above described note for $1,700, to-wit, 
December 20, 1889, said Charles A. Harvey gave to said 
plaintiff his personal check drawn on said plaintiff for 
said amount due, and that said plaintiff on said date dis
counted for said Charles A. Harvey one promissory note 
for $1,700, said Charles A. Harvey paying the interest 
on said note in advance, and that said plaintiff placed 
the amount of said note to the credit of said Charles 
A. Harvey; that at the maturity of said above described 
notes for .$1,000 and $1,500 resipectively, to-wit, January 
25, 1890, said Charles A. Harvey gave to said plaintiff 
his personal checks drawn on said plaintiff for said 
amounts due, and that said plaintiff on said date dis
counted for said Charles A. Harvey one certain prom
issory note for $2,500, said Charles A. Harvey paying the 
interest on said note in advance, and that said plaintiff 
placed the amount of said note to the credit of said 
Charles A. Harvey. Said defendant further states that 
the delivery of said checks and the discount of said last 
mentioned notes on December 20, 1889, and January 25, 
1890, respectively, were by said Charles A. Harvey given 
and by said plaintiff received in payment of said loans 
described in paragraphs three and four of this answer." 

"(6.) Said defendant further answering admits the exe
cution and delivery of said note of $1,700, bearing date 
October 5, 1891, and said note of ,2,700, bearing date

VOL. 56] SEPTEMBER TERM, 1898. 323



NEBRASKA REPORTS.
Harvey v. First Nat. Bank of Omaha.  

of November 4, 1891, and states that both of said notes 
were by their terms made payable in ninety days from 
their respective dates and were given and received in 
payment of any and all loans then due and remaining 
unpaid made by said plaintiff to said Charles A. Harvey.  
Said defendant further states that in consideration of the 
execution and delivery of said notes all evidences of in
debtedness for all loans then due were 'by said plaintiff 
surrendered and delivered up to said Charles A. Harvey.  
Said defendant further states that said note for $2,700 
was by said Charles A. Harvey given and by said plain
tiff received in payment of a note for the sum of $2,500 
dated August 3, 1891, and a loan nade by said plaintiff 
to said Charles A. Harvey after the expiration of said 
guaranty. Said defendant further states that said $2,700 
note included, also, three months' interest in advance 
from said November 4, 1891, on said sums included in 
said note. Said defendant further states that in consid
eration of said plaintiff's extending the time of payment 
of the amounts included in said last mentioned notes 
for $1,700 and $2,700, respectively, for ninety days from 
their respective dates said Charles A. Harvey executed 
and delivered said notes, and also paid to said plaintiff 
three months' interest in advance on said note for $1,700 
and included interest in advance, as aforesaid, on said 
note for $2,700.  

"(7.) Said defendant further answering states that 
after the maturity of said notes of $1,700 and $2,700, re
spectively, said plaintiff, by the consideration of the 
court, duly recovered judgment thereon against said 
Charles A. Harvey.  

"(S.) Said defendant further answering admits that 
the notes given for any loans made during the continu
ance of said guaranty were from time to time replaced 
by other notes, and states that when each new note wasv 
given the old one was surrendered and delivered up to 
said Charles A. Harvey and the payment of the amount 
represented by said new note was extended for a definite
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period in consideration of payments made said plaintiff 
by said Charles A. Harvey and the execution and delivery 
of said new notes. Said defendant further states that 
when each of said notes became due said Charles A.  
Harvey gave to said plaintiff for the amount of such note 
his personal check drawn on said plaintiff, and also 
signed a new note, which was discounted by said plain
tiff and the amount thereof placed to the credit of said 
Charles A. Harvey by said plaintiff.  

"(9.) Said defendant further states that all of the said 
extensions and final extensions of the payment of said 
sums of $1,700 and $2,700 ninety days from October 5, 
1891, and Noveniber 4, 1891, respectively, were made by 
said plaintiff for a valuable consideration moving from 
said Charles A. Harvey to said plaintiff and without the 
knowledge or consent of said defendant.  

"(10.) Further answering said defendant states that 
the first knowledge he had that any loans made by said 
plaintiff to said Charles A. Harvey had not been paid at, 
their maturity was some time subsequent to February 
1, 1892, when he received notice by letter from said plain
tiff. Said defendant further states that during the con
tinuance of said guaranty, and for more than one year 
from its expiration, said Charles A. Harvey was solvent, 
was a resident of the city of Omaha, said county, and had 
property in said county subject to execution; that when 
said defendant first received notice of the non-payment 
of certain loans made by said plaintiff to said Charles 
A. Harvey said Charles A. Harvey was insolvent and 
had no property whatever subject to execution." 

The reply, to the extent we need notice it, was as.fol
lows: 

"Alleges that upon the failure of said Charles A.  
Harvey to pay the said sums in the petition mentioned, 
loaned to him under defendant's said express guaranty, 
plaintiff informed defendant of that fact and demanded 

payment by him of the said sums and interest. And 

thereupon defendant verbally requested that plaintiff
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would, in order to save defendant upon his said express 
guaranty, endeavor to get said sums of money from the 
said Charles A. Harvey during the then six months, and 
verbally proposed and agreed that if within the said time 
the said Charles A. Harvey had not paid the same, he, 
the defendant, would pay to the plaintiff the said sums 
and interest; that plaintiff then and there relying on the 
said promise agreed to said request, delayed to require 
payment of said sums from defendant during said time, 
and used all reasonable means to collect said sums from 
said Charles A. Harvey, but without any success." 

"Third. That to indemnify himself against liability or 
loss by reason of making and giving to plaintiff the con
tracts of guaranty in the petition set out, defendant de
manded of and received from said Charles A. Harvey, 
who is the son of the defendant, the conveyance to de
fendant of a large amount of property of the said Charles 
A. Harvey, which plaintiff cannot fully set forth and 
describe, but among other things the following: Twenty
five (25) lots or parcels of real estate 'on the west side,' 
in the city of Chicago, Cook county, Illinois, of the value 
of eight hundred dollars (.$800) per lot; and defendant 
still held the title and ownership of the said realty, when 
called up-on to pay the loans guarantied by him as stated 
in the petition and at the time when he made the verbal 
promise of payment as stated in this reply.  

"Fourth. That the taking of the notes merely as the 
evidence of the amounts loaned to said Charles A. Har
vey under the said guaranty, and the renewal of said 
evidences of indebtedness on account of the said original 
loans under said guaranty, were in accordance with es
tablished bank usage and banking custom, which obtains 
in such matters in banking business generally." 

There was a trial of the issues to the court without a 
jury, and in response to a demand on the part of plain
tiff in error for findings of fact and conclusions of law, 
the court made the following findings of fact: 

"1. That of date September 18, 1889, the defendant
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made and delivered to the plaintiff the written guaranty 
set out in the first count of the petition herein.  

"2. That the Charles A. Harvey, named therein, was 
the son of the defendant, and defendant's object in giv
ing said guaranty was to secure for his said son a contin
uing credit to enable him to carry on business in Omaha, 
Nebraska.  

"3. That in reliance on said letter of guaranty or 
credit plaintiff loaned to said Charles A. Harvey the 
two several sums of money sued on, to-wit, $1,700 on 
September 18, 1889, and $2,500 on October 22, of the 
same year.  

"4. That during the continuance of the said guaranty 
the defendant knew that the money was being furnished 
thereunder to his said son, but was not acquainted with 
the details thereof.  

"5. That said sums of money so loaned have not been 
paid in whole or in part, but are still owing and due.  

"6. That as evidence of said loans notes were made by 
said Charles A. Harvey to plaintiff, which notes were, 
as stated in the petition, replaced from time to time by 
new notes signed by the said Charles A. Harvey, but 
evidenced only the original loans.  

"7. That in the last of the notes evidencing the original 
loan of and for $2,500 made October 22, 1889, there was 
included the sum of $149.92, the same being the amount 
of an overdraft of his account by said Charles A. Harvey, 
after the expiration of the time limited by the said 
guaranty within which loans could be made to said 
Charles so as to charge defendant with the payment 
thereof.  

"8. That the notes made by the said Charles A. Harvey 
from time to time as evidence of the said loans made in 
the year 1889 were not, either, any, or all of them, taken 
or received in, for, or as payment of said loans of money, 
either in whole or in part, but were given and received 
only as the renewed evidences of the original loans and 
for no other purpose.
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"9: Tha.t the contract contained in the said letter of 
credit of September 18, 1889, was never varied by any 
other contract or agreement, and there was no restriction, 
reservation, or limitation upon the dealings of the said 
Charles A. Harvey with plaintiff thereunder other than 
that the actual loans of money should be made to him 
within one year from said date, and should not exceed 
the sum of $7,000.  

"10. That there is due to the plaintiff upon and for 
the loans so made to said Charles A. Harvey, in the year 
1889, the sum of $5,537.50, and said sum should draw ten 
per cent interest from February 4, 1895, that being the 
first day -of the present term of this court.  

"11. That with full knowledge at the time of the prom
ise hereinafter in the paragraph mentioned, that said 
two loans had been made to his said son, at the times 
hereinbefore stated, and of the facts following upon the 
making of said loans, and of the manner in which the 
business with plaintiff had been conducted by his said 
son, defendant requested to press said Charles A. Harvey 
for payment of the loans of money so guarantied by de
fendant, in order, if possible, to save tte defendant from 
the loss which lie anticipated he would sustain by being 
conpelled to pay the same as his said son's guarantor 
therefor, and requested plaintiff to wait upon him, de
fendant, for the period of six months while so doing, and 
requested that if said loans were not paid by that thiie 
to inform him, the defendant; that by reason of said re
quest and promise plaintiff granted said delay, pressed 
the said Charles A. Harvey for payment of said loans, 
brought suit against him therefor, took judgment of this 
court therefor, issued execution thereon, and upon return 
thereof took due proceedings in aid of said execution; 
examined said defendant in this court, had a due minute 
of his examination thereundler made in full by the short
hand reporter of this court, had the same copied, and 
duly certified by the presiding judge, filed with the clerk 
and made of record in the case, all as provided by law
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and in compliance with the requirements -of section 547 
of the Code of Civil Procedure.  

"12. That to indemnify defendant against loss for 
making the said written guaranties sued on herein, said 
Charles A. Harvey, -on defendant's request, made to the 
defendant a deed for twenty-five lots in the city of Chi
cago, Cook county, Illinois, the property of said Charles 
A. Harvey, which said lots were at the time of the reason
able value of $20,000; which said realty has never been 
reconveyed by defendant, either in whole or in part.  

"CONCLUSIONS OF LAW.  

"1. That the rights of the parties are to be determined 
by and from the language and express terms of the letter 
of credit of date Septeimber 18, 1889; and that by the 
express terms of said letter the maker thereof became 
and is liaible for the money loaned by plaintiff to his said 
son within one year from its date, so that said loans did 
not exceed the sum of $7,000.  

"2. That subject to the conditions that the money 
should be actually loaned within one year from Septem
ber 18, 1889, and should not exceed the sum of $7,000 
the defendant's said undertaking to pay the same was 
absolute.  

"3. That the period of one year provided in said guar
anty was a limitation as to the time within which the 
money was to be loaned to said Charles A. Harvey, and 

not a limitation as to the time for which credit should 
be given him for the loan of said money.  

"4. That neither notice by plaintiff of acceptance of 
the guaranty sued 'on, or of the lending of the money in 
pursuance thereof, was necessary, either a's a matter of 
law or by any term of the contract in writing herein 
sued on; but that it was the business of the guarantor to 
inquire of his son and learn what was being done under 
said guaranty.  

"5. That as said guaranty was given for the promotion 

of the guarantor's son and to assist him in life, then, first
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restricting its construction -of the fair and reasonable 
interpretation of the words used in the writing, said in
strument should be so construed as to attain the object 
for which it was given, and not in a technicat manner, 
and in case of reasonable doubt as to their meaning the 
words are to be taken most strongly against the person 
giving the guaranty, and he should be held to what ap
pears to be the full extent of his contract or agreement.  

"6. That the various notes made by the said Charles 
A. Harvey did not pay -or extinguish the debts made by 
the actual loan to him of money within the year from 
Septem'ber 18, 1889, there not having been any express 
agreement that the giving and taking -of the same should 

have such effect; but the changes or renewals of the said 
notes -evidencing said loans were at most only a change 
of the evidences of the said prior actual loans of money 
made to said Charles under the guaranty.  

"7. That the said undertaking of guaranty was bur
dened with no conditions, restrictions, or limitations 
save those which th.e guarantor chose to express and did 
express therein; but as made and delivered it left to the 
borrower thereunder, and to the bank, all the details of 
the business, the manner of evidencing said loans of 
money, the times for which said evidences should run, 
renewals thereof, so as to comply with bank usages in 
that respect; the length of the credit to be given, the 
rate of interest to be paid (within the legal rate), and 
every other manner and thing connected with the loans, 
unless restricted in the guaranty; and, not having 
limited the acts of his said son and plaintiff to one trans
action, or to any specific number of transactions under 
said guaranty, the replacing of the evidences of the loans 
from time to time with other evidences thereof was im
material, so that the actual loans of money themselves 
were made within the prescribed limit of one year, and 
did not exceed the sum of '$7,000.  

"8. That the indemnity taken by the defendant from 
his said son for making the guaranty sued on prevented
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defendant's release, and fully held him for the money 
actually loaned, under the circumstances of this case." 

Judgment was rendered, to reverse which is the object 
of the error proceeding to this court.  
* The instrument of guaranty was a limited one as to the 
amount to be loaned and the time within which the 
money was to be furnished, but was unlimited in respect 
to the time or length of credit to be given. Such an in
terpretation was given to a similarly worded guaranty in 
respect to time of credit in Tootle v. Eigulter, 14 Neb. 158.  
All matteis of detail, how the loans were to be evi
denced, whether notes taken, etc., were not mentioned.  
On this subject there appears some significant indica
tions in the testimony of the guarantor as follows: 

Q. Did you have any knowledge during the year 1889 
of any loans made by the First National Bank of Omaha 
to Charles A. Harvey? (Objected to, as immaterial and 
irrelevailt. Overruled, and plaintiff excepts.)

A. I had no specific knowledge of any particular loans 
as to amounts or time or anything of that sort.  

Q. Did you have any knowledge during the year 1889 
of any notes discounted by the bank for Charles A. Har
vey? (Objected to, as irrelevant and immaterial. Over
ruled, and excepts.) 

A. I had a general knowledge that he was borrowing 
money there, but I did not know anything about the 
amounts or anything about that. I didn't know anything 
about the details of the business.  

From this it would seei that he understood that the 
matter of time, of credit, and other details were to be 
arranged between the bank and the son and were in fact 
being so adjusted. It may be said that the time of credit 
to be accorded was left by the instrument delivered to 
be fixed by the immediate parties to the transaction of 
loan and might have been forty, fifty, or one hundred 
years, but we incline to the view that it must in any 
such an affair be a reasonable time within the purview 
of the purposes to be accomplished, as exemplified by the
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facts and circumstances which surround and accompany 
the principal matters of the occurrences,-the loans.  

(Lhigh Coal d- Iron Co. v. Scullen, 63 N. W. Rep. [Minn.] 

245.) 
So much we have devoted to what we considered the 

proper elucidation of some of the points of the case pre
liminary and subsidiary to the main subjects of argu

ment. It was shown that when the debts herein involved 

were first contracted by Charles A. Harvey, promissory 

notes were by him executed, and, as their evidences, de

livered to the bank, due in ninety days from date, and at 

or near the close of the stated times the note's had to run 

new notes were given for the -same amounts and the old 

notes were taken up. The- exact mode of each transac

tion is stated more in detail in the excerpt from the plead

ing of the plaintiff in error hereinbefore made. It is 

urged for plaintiff in error that each -of the changes thus 

effected constituted a payment or extinguishment of the 

debt evidenced by the note taken up. The general rule 

on this subject was stated in the opinion in the case of 

Youing c. libbs, 5 Neb. 433, to be that "A note taken for 

a pre-existing debt will not discharge the original cause 

of action, unless it is by express agreement taken in pay
ment of such prior debt." "It is a general rule that if one 

indebted to another by note gives another note to the 
same person for the same sum, without any new con

sideration, the second note shall not be deemed a satis

faction 'of the first unless so intended or accepted by the 
creditor." (Hart v. Boller, 15 S. & R. [Pa.] 162.) Counsel 

for plaintiff in error argue that such transactions as oc

curred between the bank and Charles A. Harvey rela

tive to his indebtedness and notes were not within the 

reason or the letter of the general rule, and refer to the 

note to Camber v. Wane, 1 Smith's Leading Cases, 659, 
wherein it is said: "Where the transaction is the renewal 
of notes it whole or in part at bank, the general course 
of business and undertaking of merchants rather im
plies that the new note is a satisfaction of the old; that
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the transaction is a new discount and repayment of the 
former note. (Slaymaker v. Guidacker, 10 S. & R. [Pa.] 
75; Bank U. S. v. Daniel, 12 Pet. [U. S.] 34)," to which 
may be added Jhwinix Ins. Go. v. Church, 81 N. Y. 21.8; 
but in the same note it is also stated in direct connec
tion: "Still, even here, the decision of the court is regu
lated exclusively by the intention of the parties and the 
justice of the case." (Bank of Commonwealth v. Letcher, 3 
J. J. Marshall [Ky.] 195, 1 Dana [Ky.] 82.) It will no 
doubt have been noticed that the main quotation goer no 
further than to say that the general course of business, 
rather implies certain results from the transaction. We 
take it that there was not meant an unavoidable or un
contradictable conclusion, but one governable by the as
certainable intention of the parties. The evidence in the 
case at bar was to the effect that the father desired the 
bank to allow to his son what may be denominated a 
"running credit"-(it is true it may often run beyond 
what is pleasant when the day of payment arrives, but 
this. cannot avail to avoid the payment),-such accom
modations within the limit as to amount fixed by the 
guaranty as would enable the son, whom the father 
wished to assist, to proceed with and operate his busi
ness venture in the manner he judged best calculated to 
accomplish its projected ultimate ends; and these were 
of the facts known to all the parties and which were at
tendant upon the transactions in question. That such 
evidence is competent and may be received in a case 
similar to the present on the subject of the intention of 
the parties see Lchigh Coal & Iron Co. v. Scallen, supra; 
White's Bank v. Myles, 73 N. Y. 335; Bent v. Hartshorn, 
1 Met. [Mass.] 24; Tootle v. Elgutter, &upra. For the 
plaintiff in error we are referred to the decision in the 
case of Fishier v. Marcrin, 47 Barb. [N. Y.] 159, in which 
it was held: "The discounting of a new note and the 
application of the proceeds realized from it to the pay
ment of a former note extinguishes the -old debt and 
creates a new one. Such a transaction is not a mere
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change of securities,-the taking of the new note in the 

place of the old -one,-but a discount and a payment of 
money upon the strength of the new security by means 
of which the old obligation is discharged, given up, and 
surrendered so as to render it ineffective for any pur
pose. Under such circumstances the contract does not 
relate back to the time when the first note was dis
counted, but the old note having been paid and taken up 
the debt will be deemed to have been contracted when 
the new note was given." The doctrine just quoted was 
overruled in Jaggcr Iron Co. v. lValker, reported in 76 N.  
Y. 521, wherein the rule was stated as follows: "The tak
ing, by a creditor, of the debtor's note for an existing 
indebtedness does not merge or extinguish the indebted
ness; the note is simply evidence of the debt, and its 
operation is only to extend the time of payment. When 
default is made in payment, the creditor may sue upon 
the original demand and bring the note into court to be 
delivered upon trial. And so successive renewal notes 
are simply extensions from date to date of the time of 
payment. This rule is not changed by the facts that the 
first of a series of notes so given was indorsed and pro
cured to be discounted by the creditor, and the succeed
ing ones were each discounted to raise money to take up 
the preceding one. No note in the series is a payment 
of the preceding one, unless there has been a discharge 
of the creditor as indorser, or unless by the transaction 
he has obtained a claim against another party." That 
the latter overruled the former decision did not destroy 
the force of the reasoning employed in the former, but 
we think the reasons of the latter the more cogent; hence 
approve them. All the facts considered we are satisfied 
that the trial court was right in its findings; that the 
transactions in que;tion were changes or renewals of the 
evidences of indebtcdness and not payments of the old 
notes which were taken up when new ones were given.  

It is insisted in blmhlf of plaintiff in er-ror that the ex
tensions of time after one time of credit fixed had ex-
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pired, viz., the first ninety days, operated the release of 
the guarantor. Here again we are satisfied that where 
the instrument of guaranty is silent in relation to the 
credit to be granted, the facts and circumstances which 
were contemporaneous with the inception of the trans
action, and the motives of the parties which prompted 
the actions as well as usages and customs usually at
tendant upon and elemental of like business matters, 
may be looked to in the consideration and determination 
of the relative positions which the parties assumed by 
their acts and conduct. Within this view and the evi
dence adduced herein it is clear that the finding of the 
trial court that the extensions given were within the con
templation of the parties at the time the guaranty was 
executed, and became of force, was amply sustained, and 
will not be disturbed.  

It is also contended that the bank released the guar
antor by laches, or neglect to notify him of the failure of 
the principal debtor to make payment, and that in the 
meantime the latter had become insolvent, to the damage 
of the guarantor. Of the rules of law governable of such 
a question we need not inquire. Regardless of their 
point, the judgment was correct. The trial court deter
mined that, when notified of the default of his principal, 
the guarantor, with full knowledge of all the facts, asked 
and obtained an extension of time to himself, and in the 
meantime a further effort by the creditor to collect of 
the principal debtor, this was sufficient to bind him.  
(Brandt, Suretyship & Guaranty sec. 119.) This finding 
of the court had ample support in the evidence and must 
be given effect.  

On the offer of defendant in error evidence was re
ceived from which it was sought to make it appear that 
an effort to take a deposition for the bank had failed by 
reason of some efforts to cause such failure put forth on 
behalf of the plaintiff in error; and also connected with 
this there was offered and admitted the testimony of the 
party whose deposition had been purposed but not taken,

VOL. 56] 335



NEBRASKA IEPORTS.

Crosby v. Ritchey.  

which testimony had been given in supplementary pro
ceedings in aid of execution in a suit against the princi

pal debtor herein to recover the debt which in this action 
it is sought to obtain from the guarantor, and which 

strongly tended to establish that Charles A. Harvey had 

conveyed certain property to his father to indemnify him 

for becoming liable as guarantor in the transactions with 

the bank, and that such property was full and ample 

indemnity. Of this it is complained that it was all in

competent, and its reception an error. It is true that 

the trial court made a finding that the indemnity had 

been furnished, and it is further true that the testimony 

of the admission of which the complaint is made must 

have been of the basis for such finding, but whether error 

or not to receive the testimony to which we have just 

referred, cannot change the disposition of the cause here, 
for with a, finding of the recognition by the guarantor 

of the indebtedness and supported by sullicient compe

tent evidence no other judgment than the one rendered 

could have followed; hence, if there was an erroneous 

admission and consideration of testimony in the particu

lar urged, it could not have been prejudicial and would 

not call for a reversal of the judgment. The judgment 

of the district court is 
AFF ItMED.  

SAMUEL Al. CROSBY V. J. T. [YCIEY.  

FILED OCTOBER 20, 1898. No. 10140.  

1. Note: ACTION BY INDORSREE: CONSIDERATION: BURDEN OF PROOF.  

If the only defense alleged in an action on a Promissory note by 

an indorsee thereof is a failure of consideration, the burden is 

upon the defendant to overcome the presumption that the note 

was transferred before dlue for va'ue in the due course of busi

ness. (Crosby r. Ritchey, 47 Neb. 924; Violet v. Rose, 39 Neb. 660; 
IKelmn v. Cathoun, 43 Neb. 157.) 

2. Instructions: CONFLICTING PARAGHAFlS. If in a paragraph of the
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charge of a court to a jury there is contained a misstatement 
of the law upon a material point of the issue, the error is not 
cured by a correct statement thereof in another or other para
graphs. (Wusson v. Panlmer, 13 Neb. 376; Fitzgerald v. Mccr, 25 
Neb. 77; Ballard v. State,. 19 Neb. 609.) 

3. - : GENERAL STATEMENTS. If the statements of the charge to 
the jury upon a material point are but general, a requested ex
plicit explanatory instruction which is entirely pertinent and 
applicable to the issues and evidence should be given.  

ERROR from the district court of Cass county. Tried 
below before IAMTNSEY, J. Revcrscd.  

Beeson d Root, for plaintiff in error.  

E. H. Wooley and Byron Clark, contra.  

HAnIsoN, C. J..  

In this action the plaintiff declared upon two promis
sory notes executed and delivered to one A. T. McLaugh
lin, by whom they were sold and transferred to plaintiff.  
This is the second appearance of the case in this court.  
In the opinion rendered on its former hearing it was de
termined: "(1.) In pleading fraud it is necessary to set 
out the facts relied upon for relief. Mere epithets or con
clusions of fraud, without any statement of the facts 
upon which such charge is predicated, are insufficient.  
(2.) Answer examined, and held to charge a failure .of 
consideration only and not fraud in the inception of the 
notes sued upon. (3.) Where the only defense alleged 
in an action by the indorsee of a promissory note is the 
failure of consideration, the burden is upon the defend
ant to overcome the presumption that such note was 
transferred before due, for value, in the usual course of 
business." (Crosby v. Ritchey, 47 Neb. 924.) The cause 
was then remanded to the district court for further pro
ceeding's, and was there again tried on the issues that 
the plaintiff was not a bona fide purchaser of the notes, 
coupled with a failure of the consideration which had 
moved their execution and delivery. A portion of the 

26
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fourth parag-raph of the charge of the court to the jury 
was as follows: "You are instructed tha't if you find 
from the -evidence that plaintiff purchased the notes in 
controversy before maturity and without notice or knowl
edge of any defenses as between the maker of said notes 
and the original payee thereof and- without any notice 
or knowledge of a failure of consideration, then your 
verdict should be for the plaintiff." To this the plaintiff 
excepted at the time it was given, and that it was of the 
instructions to the jury is of the assignments of error.  

In the trial of the cause the defendant was allowed 
to open and close in the introduction of evidence, etc., 
for the reason that the burden was on him to maintain 

the issues presented. As we have seen, this was settled 
in the prior decision herein, and had there been no evi

dence introduced the plaintiff would have been entitled 
to a verdict and judgment because of the force and 

weight of the presumption of the law which would have 
prevailed that he was a good-faith purchaser; hence it 
was error for the court to refer the jury to the evidence 
for a basis for a verdict in favor of plaintiff and further 
tell that body that it must appear from the evidence that 

the plaintiff was a good-faith purchaser to warrant a 

finding in his favor. This wholly ignored the presump
tion to which he was entitled and required something 
necessarily elemental of a finding for him which was not 

requisite by law. It is true that there were other para
graphs of the charge in which were contained correct 
general statements of the rules of law applicable in this 
same connection, but there was thus produced a direct 
conflict or contradiction in the instructions which was 
calculated to confuse the jury and leave it at a lon as to 
which portion of the charge should be followed, and we 
'cannot now determine with any degree of certainty 
which view did assume the most force. (11 Ency. Pl. & 
Pr. 145-148; Vasson v. Palmer, 13 Neb. 376; School Dis

trict of ChJladron v. Foster, 31 Neb. 501; Fitzgerald v. Meyer, 
25 Ne-b. 77; Ballard v. State, 19 Neb. 619; Richardson v.
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Halstead, 44 Neb. 606; Carson v. Stevens, 40 Neb. 112; 
First Nat. Bank of Denvcer v. Lotcrey, 36 Neb. 290.) 

The instructions given were general in statements, and 
there were several presented on behalf of the plaintiff 
and requested to be incorporated in the charge, some of 
which were with the purpose of placing before the jury 
definite and explicit information on the subjects relative 
to which there were in the charge as we have just stated 
but general declarations. These were refused and the 
action as to each has been assigned as -error. One of 
such assignments is of the refusal to give an instruction 
numbered five, which was as follows: "The notes sued 
on in this case are negotiable instruments, the execu
tion of which is admitted by the defendant. You are 
instructed that a holder of negotiable paper who takes 
it before maturity, for a valuable consideration, in the 
usual course of trade, without knowledge of facts which 
impeach its validity between antecedent parties, holds 
it by a good title. To defeat his recovery thereon, it is 
not sufficient to show that he took it under circumstances 
which ought to excite suspicion in the mind of a prudent 
man. To have that effect, it must be shown that he took 
the paper under circumstances showing bad faith or 
want of honesty on his part. The burden is on the de
fendant to establish, by a preponderance of evidence, 
that plaintiff is not a bona fide holder of the note sued 
on, as defined in this instruction." The matter of this 
instruction was entirely pertinent and applicable to the 
theory on which the case was tried and the issues as de
veloped in the evidence and, as the point to which it was 
directed was not specifically covered in the instructions 
given, its refusal was error. Whether this alone would 
have been sufficient to call for a reversal of the judgment 
we need not determine, as such action must ensue by 
reason of the first error herein noticed.  

*We deem a discussion of other assignments of error 
unnecessary. The judgment is reversed and the cause 
remanded.  

REVERSED AND REMANDED.
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JOHN LATENSER V. WALTER T. MISNER.  

FILED OCTOBER 20, 1898. No. 8339.  

1. Sufficiency of Petition: ATTACK. A petition may be attacked at 
any stage of the proceedings on the ground of its insufficiency 
in statement of a cause of action.  

2. -: --- : REviLEW. Where such an attack on the plead'ng is 
delaye d until in this court on appeal, it will be liberally con
strued.  

3. Lontracts: PAROL TESTIMONY. A written contract, the meaning 

of which is e rtain and patent from its terms, may not be varied 

by direct expa!nation or interpretation in oral testimony.  

4. - : - : CONSTRUCTION. If the meaning of a written con

tract is not entirely free from ambiguity or obscurity, or it nay 

be capable of two constructions, acts of the parties to it during 

and in its performanec, and other circumstanccs which tend to 

an exposition of its true import, or to show the construction 

which such parties have placed upon it, are admissible; and its 

interpretation in the light of such facts and testimonymay be 

committed to the jury under proper instructions from the court.  

Enuou from the district court of Douglas county.  
Tried below before KEYsou, J. Rcycrsed.  

Ed P. Smith and James B. Shecan, for plaintiff in error.  

E. W. Sintral and William Simcral, contra,.  

HARRISON, C. J.  

This aetion was commenced by the defendant in error 
in the county court of Douglas county, and from the judg
ment rendered an appeal was taken to the district court, 
wherein of the pleadings there was an amended petition 
in which the cause of action was stated as follows: 

"Comes now the said plaintiff and shows to the court 
that the said defendant is indebted to him in the sum 
of $396, with interest thereon from the 1st day of April, 
1893, due for work and labor as a clerk under a written 
agTeement entered into between this plaintiff and de-
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fendant, whereby said defendant agreed to employ this 
plaintiff for the period of one year from the 4th day of 
April, 1892, to the 4th day of April, 1893, a copy of 
which said agreement is attached to this petition and 
made a part hereof." 

Exhibit A is as follows: 

"April 1, 1892. Between Misner and Latenser. En

gagement by the year; $150 for six months, $125 for see
ond six months. JOHN LATENSER." 

In the answer it was pleaded: "Defendant admits that 
he employed the plaintiff to work for him as a clerk, 
which verbal contract was not to be performed within 
one year from the making thereof, and was conditioned 
upon the defendant having work for the plaintiff to per
form; that the plaintiff was to be compensated for his 
services so rendered at the rate of $150 for the first six 
months and $125 for the second six months;" and fur
ther, that the defendant in error had been paid in full 
for all labor performed for the plaintiff in error. The re
ply was a general denial, and of the issues joined there 
was a trial and from the judgment rendered error pro
ceedings have been prosecuted.  

No objection to the petition was made in either the 
county court or district court, but it Is in this court, for 
the first time during the entire proceedings in the case, 
insisted that the petition is insufficient in that there is 
not a cause of action stated therein. The pleading at

tacked is quite brief and somewhat indefinite and in

complete, but construed liberally, as a pleading must 
be when the attack is delayed until the stage of the pro
ceedings at which it is herein made, may be said to set 
out a cause of action for the.non-payment of an amount 

due for work and labor performed under the contract 
which was attached to and made a part of the pleading.  

The contract upon which the action was predicated was 
on the part of defendant in error proffered in evidence 

and finally received. Subsequent to its reception, and
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during the examination in chief of the defendant in 
error, the following occurred with reference to it and its 

terms: 

Q. "I will ask you to state what this $150 for six 
months-what that had reference to." 

Mr. Sheean: "Object to that, as immaterial, irrele
vant, and incompetent, the contract itself being the best 
evidence of its contents, the same being in writing and 
in evidence." 

The court: "The objection is overruled." (Defendant 
excepts.) 

A. "It was an agreement to pay me $150 a month for 
the first six months, and $125 a month for the second 
six months." 

That the foregoing testimony was received is the sub
ject of complaint in one of the assignments of error. The 
contract was not so doubtful of import as to be inexplica
ble or without an intelligent meaning in and of itself, 
unaided by extrinsic evidence. There was a direct inter
pretation suggested by and within its words relative to 
the sums to be paid and for what extent of time each sum 
named was the agreed compensation for. the labor to be 
performed; hence it was not competent or properly al
lowable that the witness should state what the contract 
was in the particulars in which he did, and thus add to 
its written terms two or three words which materially 
altered its direct and more patent significance. It may 
be said, and correctly, that there was some ambiguity in 
the contract in its reference to the time for which each 
of the two amounts stated was to be payment,-whether 
each for six months, or each for one month of the six to 
which by the plain and direct import of the contract it 
seemed to be made applicable; and doubtless it would 
have been proper to allow the jury to consider, under 
explicit instructions on the subject, the contract in con
nection with the pertinent facts and circumstances de
veloped in evidence, the acts of the parties under and by 
virtue of the agreement, such as the payments made, etc.,
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in the light of which a true construction of the portion 
of the contract to which we have referred might have 
been reached, or the interpretation which the parties 
themselves placed thereon might have been ascertained.  
The error committed in the admission of the testimony 
in relation to the meaning of the contract was of a na
ture calculated to prejudice the rights of plaintiff in error 
and calls for a reversal of the judgment.  

REVERSED AND REMANDED.  

W. M. CONNOR ET AL. V. GEORGE BECKER.  

FILED OCTOBER 20, 18S. No. 8328.  

1. Action on Check: IAMrATIox or ACTroNs. An action oil a check 
by the holder against the naker after demand of the drawe and 
non-paynient is a suit on a written instrument, within the mean
ing of section 10 of the Code of Civil Procedure, and the limita
tion is five years.  

. --- : QUESTION OF FACT: DIlRECTING VERDICT. lld, That there 
were questions of fact which should have been suminitted ti the 
jury, and a peremptory instruction of a verdict was erron:Ous.  

ERno from the district court of Douglas county.  
Tried below before BLAIR, J. ReCersed.  

Bradley d& De Lamatre, for plaintiffs in error.  

References: Heartt v. Shodes, 66 Ill. 351; Scrofggin V.  
Me~lelland, 37 Neb. 644; Little v. Blunt, 9 Pick. [Mass.] 
488; Weinan v. Mohawk Ins. Co., 13 Wend. [N. Y.] 267; 
Brush v. Barrett, 82 N. Y. 400; Norton v. Ellani, 2 M. & 
W. [Eng.] 461; Burnlham v. Allen, 1 Gray [Mass.] 496; 
New Hope Delaware Bridge Co. v. Perry, 11 Ill. 467; First 
Nat. Bank of TV7ynore v. Miller, 37 Neb. 500; Holmcs v.  
Briggs, 17 Am. St. Rep. [Pa.] 804; Lord v. State, 17 Neb.  
526; Bailey v. State, 36 Neb. 808; fotocr v. Aullman, 27 
Neb. 251; Arapahoc Villaye v, Albee, 24 Neb. 244; May

VOL. 56] SEPTEMBER TERM1, 1898. 343



NEBRASKA REPORTS.

Connor v. Becker.  

v. School District, 22 Neb. 205; Hcniphill v. Yerkes, 19 Am.  
St. Rep. [Pa.] 609; Founer v. Smith, 31 Neb. 107; Hoyt 
v. Secley, 18 Conn. 358; Edgerton v. Wachter, 9 Neb. 500.  

Charles Offutt and Charles S. Lobingier, contra.  

References: Founcr v. Smith, 31 Neb. 107; Platt v.  

Black, 10 0. C. C. 499; Rogers v. Durant, 140 U. S. 298; 
Foote v. Farmer, 14 So. Rep. [Miss.] 445; Talcott v. lFirst 
Nat. Bank, 36 Pac. Rep. [Kan.] 1066; 1lerttoick v. Na
tional City, 36 Pac. Rep. [Cal.] 667; Knight v. St. Louis, 1.  
AIl. d S. R. Co., 30 N. E. Rep. [Ill.] 543; Miller v. Thoneson, 
3 Man. & Gr. [Eng.] 576; Forbes v. Thomas, 22 Neb. 541; 
Brown v. Rollins, 44 N. H1. 446; Conrad v. Nall, 24 Mich.  
274; Hart v. State, 14 Neb. 572; Hards v. Platte Valley 
Improcme'nt Co., 46 Neb. 709; Osborne v. Kline, 18 Neb.  
344.  

HARRISON, C. J.  

In this, a suit on a check against the drawer thereof, 
the instrument having been presented for paiynent to the 
bank to which it was directed and not paid, the defense 
interposed by plea in the answer was that of the bar of 
limitation of the cause of action. At the close of the 
introduction of the evidence, the trial being to a jury, 
the presiding judge instructed a verdict for the defend
ant, which was returned, and in the due course of pro
cedure an accordant judgment was rendered thereon.  
The plaintiffs present the case to this court for review.  

It is contended for the pla'intiffs that the claim in suit 
was of such a nature that an action thereon was not 
barred by limitaition until the expiration of five years 
from the time of its accrual; while for the defendant it is 
insisted that it was of the causes upon which suit must 
be commenced witihin four years. The sections of the 
statutes to which reference is made in the arguments are 
as follows: 

"Sec. 10. Within five years, an action upon a specialty,
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or any agreement, contract, or promise in writing or for
eign judgment." 

"Sec. 11. Within four years, an action upon a con
tract, not in writing, expressed or implied; an action 
upon a liability created by statute other than a forfeit
ure or penalty." 

"Sec. 15. Actions brought for damages, growing out 
of the failure, or want of consideration of contracts, ex
pressed or implied, or for the recovery of money paid 
upon contracts, express or implied, the consideration of 
which has wholly or in part failed, shall be brought 
within four years." 

In 2 Daniel, Negotiable Instruments, section 1566, it is 
stated: "A check is (1) a draft or order (2) upon a bank 
or banking house, (3) purporting to be drawn upon a de
posit of funds (4) for the payment at all events of a cer
tain sum of money, (5) to a certain person thercin named, 
or to him or his order, or to bearer, and (6) payable in
stantly on demand;" and the author quotes from other 
text-writers as follows: "'A check is a brief draft or 
order on a bank or banking house, directing it to pay a 
certain sum of money,' says Parsons (vol. 2, N. & B. 57).  
'A check drawn on a bank is a bill of exchange payable 
on demand.' (Edward, Bills, 396.) 'A check on a banker 
is, in legal effect, an inland bill of exchange drawn on a 

banker, payable to bearer on demand.' (Byles, Bills 
[Sharswood's ed.] 14.) 'A check is a written order 
or request addressed to a bank, or to persons carrying on 
the business of bankers, by a party having money in 
their hands, requesting them to pay on presentment to 
another person, or to him or bearer, or to him or order, 
a certain sum of money specified in the instrument.' 
(Story, Promissory Notes 487.) Chitty's definition is 

substantially the same as Story's. (Chitty, Bills [13th 
Am. ed.] (511) 578.)" A check may be regarded as sub

stantially an inland bill of exchange. (Bickford v. Bank, 
42 Ill. 238; Rounds v. Smith, 42 Ill. 245.) "A check is a 

bill of exchange drawn by a customer on his banker,
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payable on demand, and is governed by the rules relat

ing to such instruments." (2 Lawson, Rights, Remedies, 
& Practice see. 530; Rogers v. Durant, 140 U. S. 298, 11 
Sup. Ct. Rep. 754.) "The differential traits decidedly 
preponderate; and the more correct method is to treat 

the check as an altogether independent and distinct in

strument from the bill of exchange, admitting at the 

same time that in some few specific matters the resem
blance between the two instruments is sufficiently strong 
to cause one and the same rule to cover and include them 
both." (Morse, Banks & Banking [3d ed.] sec. 380.) 

The foregoing but serves to show the general opinion 

which has been expressed relative to the nature and char
acteristics of a check and with what other commercial 
paper it is classed. Coming more directly to the point, 
we will say that accompanying every check, and as part 
or elemental of the transaction of its execution and de
livery, is the contract or promise of the drawer that the 
party or bank against whom or which it is drawn has 
funds of the drawer to meet it and will on preseutment 
pay it. While not expressed in words in the instrument, 
this contract or promise is as much a part of it and evi
denced by it as if written on its face, and this agreement 
being so elemental of every check, the action against the 
drawer, on the instrument, if it is not paid on demand, 
is one predica:ted or founded on the instrument for the 
breach of the contract or promise thereof. No other or 
further evidence is necessary in an action on a check 
against the drawer thereof to show his promise or con
tract than the instrument. Its exhibition in evidence 
proves the agreement. This suit then is on the check 
and not on some independent or implied liability which 
has its origin in the transaction in which the check fig
ures. The contract and the obligation thereof may be 
likened to that of an indorser of negotiable paper. The 
signature may be all that appears in the instrument, but 
the promise is there, requires no oral testimony to estab
lish it, is governed by the rules of written agreements
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and not by those applicable to verbal ones. (Hoffinan 
v. Hollingsworth, 37 N. E. Rep. [Ind.] 960.) In an action 
on an indorsement the bar of the statute of limitations 
was raised in defense. Simple contracts not in writing 
were barred in six years. Similar contracts in writing 
were barred in fifteen years. It was said in an opinion 
of the supreme court to which the cause had been re
mioved for review: "An indorsement is a written con
tract of which the la.w declares the effect; and when 
counted upon it is the foundation of the action; and a 
plea that the cause of action did not accrue within six 
years is no bar under the statute." (Hainc v. Thuirp, 15 
0. 130.) The obligation of the drawer of the check "rests 
in" or "grovs out of" the instrument itniediately, and 
not remotely, and the suit is on the clieck,-the written 
instrument,-and governed by section 10 of the Code 
or the limitation is five years. There has been cited by 
counsel for the defendant the case of Platt v. Black, 10 
0. C. C. 499, in support of the proposition advanced by 
them. In the cause cited the suit was by the bank 
against the maker of a check, who, when the instrument 
was presented at the bank on which it was drawn, had 
no funids on deposit therein. The bank had paid the 
check and sought a recovery of the amount. The action 
was Ield nut to be on the check, but on an implied prom
ise of the maker to repay the drawee. The transaction 
differed materially from the one in the case at bar. The 
right of action did not arise or grow immediately out of 
the check, but had its source in the act of the bank in 
making the payment and the implied liability of the 
maker of the instrument to repay the amount. The bank 
was moved to do the act by the check, but the liability 
to repay had its immediate and direct origin in the act 
of payment. If the bar had been effectual against this 
action in four years, then the evidence would have estab
lished, and without dispute, that the time of limitation 
ha.d fully run and expired prior to the institution of the 
suit, but with the five years to run, the evidence was of
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such a nature that it should, under proper instructions, 
have been submitted to the jury to determine the ques

tion of the time when the defendant became a resident 

of this state to which he removed from Ohio where the 

check was made and given,-whether he had resided here 

five years prior to the commencement of the suit,-being 
a vital one of the issues.  

The judgment must be reversed and the cause re

manded.  
REVERSED AND REMANDED.  

MARK LEVY ET AL. V. GEORGE W. CUNNINGHAM ET AL.  

FILED OCTOBEn 20, 1898. No. 8366.  

1. Parties to Action: DEFENSE. That plaintiffs were not the owners 

of the claim on which the action was predicated and were not 
the real parties in interest were proper matters of defense in 

the case at bar.  

2. Principal and Agent: SIGNATURES: EVIDENCE. The instrument 

introduced to show the authority of a party to sign another's 
name held to be restricted to signatures of the latter as officer 
of a company when necessary in the transaction of its business, 
and not applicable to his individual affairs.  

3. Evidence: INDORSEMENTS ON INSTRUMENTS. The offer and recep
tion in evidence of certificates of purchases at tax sales do not 

include and make of evidence indorsements of assignments 

thereon, unless the offer was broad enough for such purpose.  

4. - : INSTRUCTIONS. It is error to give instructions which treat 
as established a disputed fact as to which there is a conflict in 

the evidence.  

5. - : - : ISSUES. An instruction in which it is attempted to 
include all the elements of the issues necessary to a finding for 
one of the parties to a suit and from which is omitted a material 

element is erroneous, and, if given, may furnish cause for re
versal of a resultant judgment.  

ERROR from the district court of Adams county.  
Tried below before BEALL, J. 8eversed.
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A. Hf. Bowen and J. B. Oessna, for plaintiffs in error.  

Tibbets Bros., Morcy & Ferris and Batty, Dun gan & 
Burton contra.  

HARRISON, C. J.  

In this action, commenced in the district court of 
Adams county, in the petition filed it was of the matters 
alleged that during the year 1891, and for a term which 
had its inception during 1890 a-nd extended to 1892, 
Charles H. Paul was treasurer of Adams county, and 
the other parties named as defendants were his sureties 
on his bond as such treasurer; also that "On the 13th 
day of November, 1891, one James L. Britton, being then 
the owner of the legal title to the same, sent to said 
Adams county treasurer, Charles H. Paul, the following 
tax certificates, among others, to-wit: Numbers 684, 685, 
868, 869, 990, 991, 1018, 1026, 1027, 1032, 1070, 1119, 1120, 
1121, 1132. The lands represented by said certificates 
were purchased by said James L. Britton at the tax sale 
of 1889, held by the said Charles H. Paul, treasurer of 
Adams county, Nebraska, and said certificates were re
ceived from the said treasurer, Charles II. Paul, by the 
said James L. Britton, and each of the said certificates 
bears date the 8th day of November, 1889, and plaintiffs 
allege that said tax certificates were sent by the said 
James L. Britton to the said Charles H. Paul, treasurer, 
some time in the month of November, 1891, and were re
ceived by the said Charles II. Paul, treasurer, prior to 
and not later than the 25th day of November, 1991, and 
said certificates were so sent to the said treasurer, 
together with other certificates, in pursuance of an ar
rangement, understanding, and custom by which certifi
cates were to be sent on for a remittance of all redemp
tion moneys paid in thereon, or for the issuance of tax 
deeds, as the case might be." It was further pleaded 
that prior to the time the certificates were forwarded to
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the treasurer redemption had been made of the real 

estate described therein and the money was in the hands 

of the treasurer for the owner of the certificates; that 

the treasurer failed and refused to pay the said money 

to James L. Britton and did not account to his successor 

in office for the same. It was further stated that "On 

the 5th day of December, 1893, the said James L. Britton 

sold, transferred, and assigned all his right, title, and 

interest in and to the above described certificates, re

demption money, and costs, and all his rights thereunder, 
to the plaintiff George W. Cunningham, for the use and 

benefit of the plaintiff, the National Bond & Debenture 

Company, and the said plaintiff George W. Cunningham 

now holds the legal title*to the same for and on behalf 

of said National Bond & Debenture Company. Plain

tiffs allege that not less than thirty days subsequent to 

said assignment the said James L. Britton departed this 

life." The answers of the defendants, now plaintiffs in 

error, put in issue the parties petitioners' ownership of 

the certificates and their right as real parties in interest 

to maintain the action. A trial resulted in a verdict and 

judgment for the complainants and the unsuccessful 

parties have prosecuted error proceedings.  

It was assigned specifically that the trial court erred 

in giving to the jury paragraphs numbered 2, 3, 4, and 

S of the charge; they read as follows: 

"2. The jury are instructed that when redemption 

money is paid to a county treasurer or his deputy, such 

moneys are held by the treasurer subject to the order 

of the holder of the tax certificates in redemption of 

which -said moneys are paid, and if the treasurer fails to 

pay over such moneys on demand, then the treasurer and 

the sureties on his official bond became absolutely liable 

therefor to the owner of the tax certificates so redeemed.  

If therefore, you find from the evidence that the redemp

tion money in controversy was paid to Charles I. Paul, 
treasurer, or to his deputy, and that a demand was made 

for said money by the owner of the tax certificates, his
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agent or attorney, and that said Charles HI. Paul never 
paid or remitted said money to the owner of said tax 
certificates, his agent or attorney, then your verdict must 
be against said Charles H. Paul and the sureties on his 
official bond.  

"3. The jury are instructed that section 119, chapter 
77, article 1, of the Compiled Statutes, provides that 
when redemption money is paid to a county treasurer, 
the said treasurer may charge a fee of 25 cents, and shall 
hold the redemption money paid subject to the order 
of the purchaser, his agent or attorney. Under this stat
ute it is the duty of the treasurer to remit or pay over 
such redemption money upon demand being made there
for, either by mail or otherwise, by the owner of the tax 
certificates, his agent or attorney. The statute makes 
the treasurer the agent or trustee of the owner of the 
tax certificates, so far as holding or paying over money 
is concerned, and the treasurer has no right or authority 
under the statute to make any charge to the owner of the 
tax certificates for holding or paying over such money.  
The law provides for the compensation of the county 
treasurer, and he is not permitted to make any extra 
charge to the owner of tax certificates for performing his 
duty. If, therefore, you find from the evidence that the 
redemption money in controversy was paid over to 
Charles It. Paul, county treasurer, or to his deputy, and 
a demand was made therefor of Charles H. Paul, treas
urer, by the owner of the.tax certificates, or his agent 
or attorney, and such. money was not paid to said owner 
of tax certificates or his agent or attorney, then you 
should find for the plaintiffs.  

"4. The jury are instructed that where the law makes 
a public officer an agent or trustee for a certain purpose, 
such officer cannot, by constituting, or attempting to 
constitute, himself a private agent for that purpose, 
evade or avoid liability, either for himself or his bonds
men. If, therefore, you find from the evidence that 
Charles H. Paul was the county treasurer of Adams
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county, Nebraska, that while such treasurer the redemp
tion money in controversy was paid to him, then the stat
ute constitutes Charles II. Paul the agent or trustee of 
the owner of the tax certificates for holding and paying 
over such money on demand, and if the redemption 
money was demanded of Charles II. Paul by the owner 
of the tax certificates and not paid over, your verdict 
must be for the plaintiffs, regardless of whether Charles 
II. Paul was constituted or attempted to constitute him
self a private agent of the owner of the tax certificates 
for the purpose of collecting and remitting redemption 
money, for it was his duty under the law to remit the 
money for all. tax certificates redeemed." 

"S. If you find from the evidence that there was a 
shortage in the accounts of Charles H. Paul, treasurer, 
at the time lie went out of office, and that the redemption 
money in controversy constituted a part of said shortage, 
then you must find for the plaintiffs." 

Of each it is complained that it was attempted therein 
to state specifically the matters to be determined and on 
which iiiust be based a finding against the complainants, 
and that each ignored the issue of the ownership by de
fendants in error of the certificates and their right to 
maintain the action. As is observed in the brief filed 
for plaintiffs in error the main question of the litigation 
was the defendants in error's ownership of the certifi
cates and right to the action.  

We will now turn our attention to some of the propo
sitions advanced in argument for defendants in error 
for the avoidance of the force of the objections raised 
for plaintiffs in error. In the petition the right of the 
pleaders to sue and to recover was predicated on an as
signment of the certificates on a specific and particular 
date to one of the parties for the use and benefit of the 
other, and, strictly speaking, could only be properly and 
satisfactorily supported by proof of such an assignment.  

The first contention for defendants in error which we 
will notice is that the defense interposed of their non-
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ownership and lack of interest in the cause was not en
tertainable or of force, and the court should not have in
quired into or attempted to adjust differences or possibly 
conflicting claims of defendants in error, and a third 
party not impleaded in the suit. To this we cannot 
agree under the issues and their pleading. It was for 
them to establish that they were the owners of the certifi
cates or were the real parties in interest. In this action 
plaintiffs in error were entitled to demand such a show
ing. (Schroeder v. Neilsom, 39 Neb. 335; c6ntral City Bank 
v. Rice, 44 Neb. 594.) 

Defendants in error offered and were allowed to in
troduce proof which tended to establish that the prop
erties were purchased by James L. Britton, and in whose 
name the certificates in terms ran for and in behalf of 
the National Bond & Debenture Company, and that such 
company was the real purchaser and owner. The evi
dence on this point was conflicting, if indeed it, under 
the issues presented by the pleadings, was available to 
the parties for whom it was urged as forceful. To sus
tain the allegations of the petition relative to the trans
fer from James L. Britton to the company there was in
troduced as the authorization of the assignment of the 
certificates the following: 

"ARKANSAS CITY, KANSAS, October 3, 1893.  
"To Whom it May Concern: Know all men by these 

presents, that I, the undersigned, James L. Britton, do 
hereby authorize Geo. W. Cunningham to sign my name 
in indorsing checks or drafts received by the National 
Bond & Debenture Company; also to sign my name when
ever necessary in the general conduct of the business of 
the National Bond & Debenture Company.  

"JAMES L. BRITTON.  

"Subscribed in my presence this 3rd day of October, 
1893. H. S. COBURN, 

"Notary Public," 

And in direct connection the asserted assignment as 
follows: 

27
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"ARKANSAS CITY, KANSAs, December 5, 1893.  

"For value received, I hereby assign to George W. Cun
hingham, for the use and benefit of the National Bond 
& Debenture Compainy, of Arkansas City, Kansas, the 
following Adams county, Nebraska, tax sale certificates, 
sale of November 8, 1889, viz: Numbers 684, 685, 1119, 
1120, 1121, 1132, 868, 869, 1026, 1027, 990, 991, 1018, 1032, 
and 1070. The property covered by all the above said cer
tificates having been redeemed from said tax sale, and 
suit in the name -of James L. Britton against Adams 
county having been brought in the district court of 
Adams county, Nebraska, for the recovery of the money 
paid in redemption thereof with interest and costs. The 
said suit shall be continued in my name for the use and 
benefit of the said National Bond & Debenture Company, 
who shall pay all expenses and receive all benefits arising 
from said suit or any other suit brought for the recovery 
of the money 'paid in redemption as hereinbefore stated.  

"JAMEs L. BurrTON, 
By GEo. W. CUNNINGHAM, 

"His A/torncy in Fact." 
At the times of the transaction herein involved, James 

L. Britton was secretary and treasurer of the National 
Bond & Debenture Company, and it is strenuously in
sisted for the plaintiffs in error that the instrument of 
power to George W. Cunningham did but authorize him 
to sign the name of James L. Britton wherever and when
ever it was necessary in the transaction of the general 
business of the National Bond & Debenture Company,
and it would no doubt frequently be necessary, being, 
as we have before stated, its secretary and treasurer,
and that the authorization had no reference to any pri
vate, personal, individual affairs of James L. Britton. A 
careful reading of the instrument in question leads to the 
conclusion contended for by counsel for plaintiffs in 
error. By no fair, reasonable interpretation of it does 
it contain anything which in the least indicates or grants 
any authority to the party designated to sign James L.
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Britton's name in matters appertaining to his personal 
and individual affairs. It follows that the assignment in
troduced in evidence, which we have quoted, was exe
cuted or Britton's name signed thereto without author
ity, and the assignment was of no force.  

The certificates were in the custody of the county 
clerk, who was called as a witness and produced and 
identified them, after which they were received in evi
dence. On the back of each there appeared in writing 
the name "James L. Britton." After their reception in 
evidence a witness who was then being examined as to 
other facts was asked to identify such signatures, and 
stated they were James L. Britton's. This, it is insisted 
for defendants in error, constituted evidence of an in
dorsement of each certificate, and its transfer to the 
bond and debenture company or to George W. Cunning
ham for its use and benefit, and conjointly with the fact 
of their being delivered or turned over to George W.  
Cunningham, conclusively established such transfer.  

In this connection reference is made to chapter 77, 
article 1, section 117, Compiled Statutes 1897, which is 
to the effect, or states in terms, that certificates such as 
were these in suit shall be assignable by indorsement.  
All that was done in r.egard to this signature, according 
to the record, is as follows: 

Q. Did you ever see Britton write? 
A. No, sir.  
Q. Do you know his signature? 
A. Yes, sir.  
Q. Handing witness Exhibits B to P inclusive. State 

to the jury whose signature that is on the back of these 
several exhibits.  

A. That is Mr. Britton's signature.  
Q. Is the signature on the back of those several ex

hibits the signature of the James L. Britton vhose name 
is contained as grantee in the several exhibits? 

A. Yes, sir.  
There was no offer or reception of the indorsement as
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substantive evidence of the assignment. The offer and 
reception of the certificates did not include the assign
ment or indorsement. It was not offered and received in
dependently, and it was.not of the evidence. (Schroeder 
v. Neilson, 39 Neb. 335, 57 N. W. Rep. 993; Noll v. Kcn
veally, 37 Neb. 879, 56 N. W. Rep. 772; Johnson v. Enylish, 
53 Neb. 530.) This being true, this branch of the argu
ment for defendants in error fails.  

In the statement hereinbefore made, that the evidence 
was conflieting in regard to whether the purchases evi
denced by the certificates in question were by James L.  
Britton for himself or were for the bond and debenture 
company or its benefit, we referred to the evidence con
sidered, exclusive of certain depositions which were 
taken from the record of causes which had been com
menced by or for James L. Britton against the county of 
Adams to recover the amount herein claimed and which 
depositions were not taken in this suit nor in an action 
between the same parties and were never filed in this 
case but were received in evidence; also, exclusive of 
some other documentary evidence obtained from other 
cases.  

The trial court erred in instructing the jury as we 
have hereinbefore set forth. An attempt to cover in a 
single paragraph all the elements, which if determined 
established by the evidence or the weight thereof will 
warrant a verdict in favor of parties stated, and omitting 
therefrom a litigated element of the issues a.s to which 
the evidence admitted was conflicting, is error.  

There are other assignments of error, but we do not 
deem their discussion necessary at this time. The judg
ment is reversed and the cause remanded.  

REVERSED AND REMANDED.

FRAGAN, C., took no part in the decision.
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HENRY ALBERS, APPELLEE, V. CITY OF OMAHA, 

APPELLANT.  

FILED OCTOBER 20, 1898. No. 8343.  

Appeal: TIME TO FILE TRANSCRIPT. This court is without jurisdiction 
to hear a case on appeal unless the transcript of the record is 
filed here within six months after the rendition of the judgment 
or final order sought to be reviewed.  

APPEAL from the district court of Douglas county.  
Heard below before AIBROSE, J. Dismissed.  

W. J. Connell and E. H. Scott, for appellant.  

William D. Beckett and Wharton & Baird, contra.  

NORVAL, J.  

The board of public works of the city of Omaha, in 
pursuance of an ordinance passed by the mayor and 
council, caused the lots of Henry Albers to be filled with 
earth for the purpose of abating a nuisance occasioned 
by the existence of stagnant water on the property. A 
special tax was levied against the lots by the city author
ities to defray the cost of the work, and thlis action was 
instituted in the court below to enjoin the enforcement of 

said tax. A trial on the merits resultedin a decree in 
favor of plaintiff, and the city has brought the record 
here for review.  

The cause is docketed in this court as an appeal.  
While the. city attorney has filed a paper assigning cer

tain errors in the record and proceedings, he has treated 

the case in the brief filed as being here on appeal. The 
decree was rendered in the district court on May 13, 1895, 
and the transcript was not filed with the clerk of this 
court until March 5, 1896. The cause was not docketed 

in the time prescribed by statute.for prosecuting appeals 

to this court, as more than six months had elapsed be

twe-en the entering of the decree and the lodging of the
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transcript in this court. (Withnell v. City of Omaha, 37 
Neb. 621.) 

The practical result to the city would be no more fav
orable if the cause should be treated as being here on 
error. The assessment was assailed, and it was held in
valid, because plaintiff had never been notified that his 
lot had been declared a nuisance, and that he was given 
no opportunity to abate the same himself. It has been 
ruled that under the charter governing the city of Omaha 
the owner of a lot is entitled to notice from the municipal 
authorities of the purpose to fill his lot, and an oppor
tunity to make the improvement himself, and a special 
tax to pay for the work is invalid where such notice and 
opportunity have not been given. (Iorbach v. City of 
Omaha, 54 Neb. 83; Lasbury v. McCague, 56 Neb. 220.) 
Whether this plaintiff received notice to fill his lot was 
the issue tendered by the pleadings, and whether the 
same was established or not was solely a question of fact 
to be determined from a consideration of the evidence 
adduced on the trial. The city filed no motion for a new 
trial; hence it is not entitled to have the evidence re
viewed to ascertain whether it sustains the findings and 
decree. (Lo.sure v. Miller, 45 Neb. 465; Gray v. Disbrow, 
36 Neb. 857; Scrogyin . National Lumber Co., 41 Neb. 195; 
Brown v. Ritier, 41 Neb. 52.) So that if the cause was 
properly here on error, the decree would necessarily be 
affirmed for want of a motion for a new trial. However, 
as the appeal was not docketed in time, it is 

DISMISSED.  

CHAMPION S. CHASE V. OMAHA LOAN & TRUST COMPANY.  

FI LED OCTOBER 20, 1898. No. 8324.  

1. Bond for Appeal: CoUNTY COURT. A bond given for the purpose 
of taking an appeal ftorm a judgment rendered by a county court 
is not required to be signed by the appellant, but is suficient 
if executed by a good and sufficient surety alone.
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2. -: ATTORNEY AS SURETY. A practicing attorney is not a 
proper surety on an appeal undertaking, but if he execute the 
same, the bond is not thereby rendered invalid.  

3. - : - : COUNTY JUDGE. A county judge has no authority 
to eliminate from the files an appeal undertakiug which he has 
approved, because the bond was signed by a practicing attorney.  

4. - : RENEWAL IN APPELLATE COURT. When an insufficient ap
peal bond is filed, the appropriate practice is to move in the ap
pellate court for an order requiring a renewal of the bond by a 
time to be designated by the court, and in default thereof that 
the appeal be dismissed.  

Enuon from the district court of Douglas county.  
Tried below before HOPEWELL, J. Re6rsed.  

Simeon Bloom and W. J. Connell, for plaintiff in error.  

F. A. Brogan, contra.  

NORVAL, J.  
The Omaha Loan & Trust Company recovered a money 

judgment against Champion S. Chase on November 8, 
1895, in the county court of Douglas county. On the 16th 
day of the same month, and within the time prescribed 
by law, the defendant gave an appeal undertaking signed 
by the surety alone, which was -on the same day approved 
by the county judge. Subsequently plaintiff filed a mo
tion to strike the undertaking from the files, which was 
sustained, and a new bond ordered to be filed by a speci
fied date, the county judge finding "that there is an irreg
ularity in the execution of said undertaking, and that the 
same is voidable and should be stricken from the files." 
A transcript of the proceedings before the county court, 
including a copy of said undertaking, was filed by the 
defendant in the district court on December 5, 1895, and 
within the period fixed by statute for perfecting an ap
peal. Plaintiff thereafter filed a motion in the last named 
court to dismis-s the appeal on the following grounds: 
(1.) No appeal bond was given and approved in the trial 
court. (2.) The pretended appeal bond was not executed 
according to law, and was ordered stricken from the files
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by the county court. (3.) The surety on the bond was 
at the time of its execution a practicing attorney of 
Douglas county. This motion was sustained, and the 
appeal dismissed. To reverse this order defendant pros
ecutes error.  

The first subdivision of the motion is without merit, 
since an appeal undertaking was executed and filed in 
the county court wherein the action was instituted and 
the surety thereon was duly approved by the judge of 
said court.  

Neither the second nor third ground of the motion 
furnished sufficient reason for dismissing the appeal.  
The assignment that "the pretended appeal bond was not 
executed according to law" was too general to require 
consideration. Moreover, the undertaking was regular 
and valid on its face. True it was not signed by Mr.  
Chase, the principal therein and appellant. But that 
was wholly immaterial, and did not.render the under
taking invalid. It has been ruled that a bond given to 
perfect an appeal from a justice's court is sufficient if 
signed by the surety alone. (Clark v. Strong, 14 Neb. 229; 
Stunp v. Richardson County Bank, 24 Neb. 522.) Appeals 
from the county court are prosecuted in the -same mode 
as causes tried in justice's court. (See Compiled Stat
utes, ch. 20, sec. 26.) The fact that the surety on the 
undertaking was a practicing attorney did not render 
the instrument a nullity. An attorney, under section 14, 
chapter 10, Compiled Statutes, is not a proper surety on 
an appeal undertaking, yet if he executes the same as 
surety, and the bond is approved, he is legally bound, 
and cannot escape liability on the ground that he was 
at the time a practicing attorney. The justice might 
have declined to approve this bond because the person 
signing was not a proper surety, but not having done so, 
the obligation was valid; and the fact that the surety 
was an attorney at law furnished no legad cause for strik
ing the instrument 1from the files. (Tessier v. Crowley, 17 
Neb. 207; Luce v. Foster, 42 Neb. 818.)
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The transcript of the judgment rendered by the county 
court was filed in the district court, together with a copy 
of the appeal bond within the time fixed by law for dock
eting the appeal, which conferred jurisdiction of the 
cause on the last named court. If the appellee was dis
satisfied with the appeal bond for any reason, the appro
priate practice would have been to file a motion in the 
appellate court for an order requiring a change or re
newal of the bond within a time to be fixed by the -court, 
and on a failure to comply with such order enter a dis
missal. (Galligher v. Wolf, 47 Neb. 589.) The district 
court gave no opportunity to the appellant to give a new 
bond, but peremptorily dismissed the appeal. This was 
substantial error. (Rube v. Cedar County, 35 Neb. 896.) 
The judgment is reversed and the appeal reinstated.  

REVERSED.  

R. K. WELSH V. GEORGE F. BuRn ET AL.  

FILED OCTOBER 20, 1898. No. 8364.  

1. Reply: DEFECTS IN ANSWER: WAIVER. The filing of a reply is a 
waiver of the right to assail the answer on the ground that 
the averments are not sufficiently definite and certain.  

2. Trial: OPENING AND CLOSING. Where a plaintiff is required to intro
duce any evidence in support of his case, he is entitled to first 
introduce his testimony before the jury, and also the right to 
open and close the argument.  

Enon from the district court of York county. Tried 
below before BATES, J. evcrscd.  

G. W. Bcis, for plaintiff in error.  

F. C. Powcr, contra.  

NORVAL, J.  

This suit was upon a promissory note by the indorsee 
against the makers. The petition alleges the execution
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and delivery of the instrument declared on to -the Royal 
Sewing-Macbine Company, the payee mentioned therein, 
the indorsement of the note by it, that the plaintiff is the 
owner thereof, and that no part has been paid except the 
sum of $90 on October 20, 1893. The answer admitted 
the execution and delivery of the note, the payment of 
the $90, denied all other averments of the petition, and 
pleaded that the note wa.s given for the purchase price of 
sewing-madhines; averred substantially that the ma
chines were sold under a certain warranty, and that they 
failed to comply with the terms thereof. The reply put 
in issue the warranty set up in the answer. The trial 
resulted in a verdict for the defendants, upon which judg
ment was subsequently rendered. Plaintiff by means of 
this proceeding seeks a review of the record.  

A point urged for a reversal is the overruling of 
plaintiff's motion to require the defendants to make their 
answer more definite and certain by stating therein 
whether the warranty relied upon was verbal or written, 
and if verbal, who made it on behalf of the payee. The 
transcript of the record shows that the motion was made 
after plaintiff had filed his reply to the answer. The mo
tion was too late to make the ruling thereon available in 
the appellate court. (Stevenson v. Anderson, 12 Neb. 83; 
Fritz v. Grosnicklaus, 20 Neb. 413.) 

After reply plaintiff assailed the answer by motion to 
strike therefrom certain allegations therein, which mo
tion was overruled by the court, and the ruling is as
signed for error. The decision was proper, since the 
motion was filed after plaintiff had replied to the answer 
of the defendants. (Supra.) 

The trial court refused to permit plaintiff to first intro
duce his testimony and to open and close the case to the 
jury. This was-reversible error. The answer put in issue 
the indorsement and transfer of the note by the payee 
and the ownership of the instrument by plaitiLff. In this 
state of the pleadings, had no evidence been adduced 
by either party, the verdict must have been for the de-
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fendants; so that the burden was on the plaintiff, and he 
was entitled to open and close the testimony and the 
arguments to the jury. (Vifquain v. Finch, 15 Neb. 505; 
Rolfc v. Pilloud, 16 Neb. 21; Osborne v. Klinc, IS Neb. 344; 
BrookN v. Dutchecr, 22 Neb. 644; Saiter v. Park Nat. Bank, 
35 Neb. 372; Alizer v. Bristol, 30 Neb. 138; Rea v. Bishop, 
41 Neb. 203; Citizens State Bank v. Baird, 42 Neb. 219.) 

There are argued other assignments of error, but the 
conclusion reached makes their consideration at this 
time unnecessary. The judgment is reversed and the 
cause remanded.  

REVERSED AND REMANDED.  

JOHN W. AnGABRIGHT V. STATE OF NEBRASKA.  

FILED OCTOBER 20, 1898. No. 9945.  

1. Murder: EVIDENCE. Evidence examined, and hold sufficient to sus
tain a verdict of murder in the first degree.  

2. - : - : INSTiUcTiONs. The fourth and thirteenth instruc
tions were based upon the evidence adduced on the trial.  

3. Witnesses: IMPEACIIIIENT. The order of introducing testimony 
designated by section 478 of the Criminal Code will not preclude 
a. defendant from introducing, in a proper case, testimony to 
impeach a witiiess examined by the state on rebuttal.  

4. Criminal Law: OnnEIR: OF INTOnDUCING TESTIMONY: REVIE1V. The 
order of introducing testimony in a criminal case rests largely 
in the discretion of the trial court, and an abuse of discretion in 
that regard is sufficient ground for reversal.  

ERROR to the district court for Nemaha county. Tried 
below before LETTON, J. Rcmcrsed.  

W. H1. Kciligar and H1. A. Lambert, for plaintiff in error.  

E. Ferneau, County Attorney, C. J. Smyth, Attornc Gen
cral, and Ed P. Smith, Deputy Attorncy Gencral, for the 
state.
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NORVAL, J.  

John W. Argabright was prosecuted by indictment in 
the district court of Nemaha county for the murder of.  
William Smelser. A trial resulted in the conviction of 
the accused -of the crime of manslaughter, and the sen
tence imposed upon him was reversed by this court at 
the September, 1896, term, for the giving of an erroneous 
instruction, and the cause was remanded to the court 
below for further proceedings. (49 Neb. 760.) The de
fendant was a second time placed upon trial, which ter
minated in a verdict of murder in the first degree, the 
jury fixing the punishment at imprisonment in the peni

.tentiary for life, and this was the sentence imposed by 
the court. The record is again before us for review.  

While the motion for a new trial and petition in error 
contain -more than fifty assignments of error, the ques
tions discussed in argument, and relied upion to secure 
a reversal, are confined to very narrow limits. The 
first point urged upon our attention is that the verdict 
is not sustained by sufficient evidence. The record shows 
without controversy that the accused was a son-in-law 

of the deceased, William Smelser, and for more than a 
year prior to the tragedy resided in South Omaha, and a 
portion of the time was on the police force of said city.  
His wife and two children lived with him until the fall 
of 1893, when, owing to domestic trouble between the 
accused and his wife, a separation took place. The wife 
returned to Nemaha county with the children, and made 
their home with her father. In November, 1893, the ac

cused went to said county to visit his children, and on the 

road from the railroad station to Smelser's he met the 

latter, who informed him he could not see the children, 
and warned him to keep off the premises of the deceased.  
On this visit Argabright was permitted to see the baby 
alone, but not the older child. On February 7, 1894, the 
accused made a second trip by rail to Nemaha county, 
riding out from Howe with a Mr. Dressler. On the way
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they met the deceased, who declined to speak to the de
fendant. The latter on February 8 went to the home of 
Mrs. Copeland, a sister of his wife, and sought to arrange 
for seeing his children, but was unsuccessful, and the 
forenoon of the next day he a second time visited Mrs.  
Copeland for the same purpose, and the defendant's 
father also went to the residence of the deceased to ob
tain permission for the accused to see his children, but 
Mr. Smelser refused to make such arrangements, and 
the children were not seen. That night an entertainment 
was given at the Champion schoolhouse, which was at
tended by the deceased and his wife, Mrs. Argabright, 
the wife of the accused, and their two children. There 
were also present on that occasion the defendant and 
a number -of his relatives. The defendant remained in 
the schoolhouse for some time after the entertainment 
closed and so stationed himself that the Smelser family 
and Mrs. Argabright and the children could not leave 
the building without passing him. As the deceased and 
Mrs. Argabright were leaving the schoolhouse the ac
cused intercepted them and attempted to see his boy, 
which deceased informed him he could not do. There
upon the defendant drew his revolver and shot William, 
Smelser, causing his instant death.  

The killing is admitted, but it is asserted that there is 
no evidence to establish premeditation, deliberation, and 
malice. A careful perusal of the bill of exceptions con
vinces us that this contention is without foundation. It 
was established that defendant, a short time before the 
tragedy, purchased the revolver with which the fatal 
shot was fired, also bought a long-caped mackintosh, 
under which the revolver was concealed the night of the 
tragedy; that before leaving South Omaha he was ad
vised by a friend not to take the fire--arm with him on 
his trip to Nemaha county, else he might get into trouble; 
that the defendant related his family difficulties to W.  
Hf. Beckett, and in that conversation with reference to his 
children and his father-in-law stated to Beckett "that
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he would have his children or kill the old son-of-a-bitch;" 
that just before the defendant entered the train at South 
Omaha on February 7 he showed his revolver to James 
Emerick and stated to the latter as he stepped on the 
cars: "I shall surprise you wonderfully when I come 
back;" and that while the defendant was at the home of 
Mrs. Copeland the day preceding the tragedy he stated 
to her "that he had offered everything that was fair, and 
they would not let him see the children, and that he pro
posed to make it hot for them;" and in the same conver
sation stated that he would see the children before a 
week. These facts detailed by disinterested and credible 
witnesses, considered in connection with the actions and 
conduct of the accused at the schoolhouse the night of 
the homicide as detailed by the state's witnesses, are 
ample to show that the life of the deceased was taken 
with deliberation and premeditation, and that the ver
dict is not the result of either passion or prejudice on the 
part of the jury.  

Complaint is made of the fourth and thirteenth in
structions given at the request of the state. They are as 
follows: 

"4. The court instructs the jury that the father of an 
infant child has no such vested right in the custody of 
his infant child as to authorize him to take it from its 
mother by force and against her will; and in this case, if 
you find from the evidence that at the time of the tragedy 
the mother of the defendant's infant child was living 
with her parents, the deceased, and his wife, and they 
together had the custody of this child, defendant would 
have no right to attempt to take such child from the arms 
of Mrs. Smelser, the wife of the deceased, by force and 
against her will." 

"13. The court instructs the jury that if you find from 
the evidence that when the deceased made the first as
sault upon the defendant he honestly believed, from the 
conduct and actions of the defendant, that he was at
tempting by force to take the child from the arms of the
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wife of the deceased; and if he had reasonable grounds 
to a.pprehend such contemplated design on the part of 
the defendant, he had the right to use such force as was 
reasonably necessary to defend the possession of said 
child and to protect himself and family as they passed to 
the door on the way home." 

The vice imputed to these instructions is that they had 
no application to the evidence adduced on the trial. The 
bill of exceptions records ample testimony tending to es
tablish that the accused, as the Smelser family were 
passing towards the door of the schoolhouse, reached for 
the child, and that it was his purpose forcibly to take 
it from the possession of the grandmother, and that when 
the deceased sought to prevent the accused from doing 
so, the latter drew his revolver, and while he did not suc
ceed in obtaining the child, he did kill William Smelser.  
The instructions assailed are predicated upon the testi
mony, and the criticism brought against them is un
founded.  

The defendant, while a witness in his own behalf, gave 
testimony tending to show that at the time the fatal shot 
was fired lie was being assaulted by the deceased and 
James Sparks; that during the altercation he was struck 
by the latter and they were both following the defend
ant as he retreated towards the door of the schoolhouse.  
On rebuttal the state placed James Sparks upon the wit
ness stand, who testified that he did not strike the de
fendant on the occasion in question, nor did he attempt 
to do so. After the state had finally rested, the defense 
applied to the court for permission to impeach the wit
ness James Sparks by proving that he had stated the 
day following the tragedy, and at other times, to Amos 
Hughs, J. S. Thomson, William Hughs, and Levi Hughs, 
that he struck the accused, and had it not been a glanc
ing blow it would have knocked him down. The court 
refused to allow such impeaching testimony to be given, 
although the proper foundation for its reception had 
been laid. Counsel for the state attempt to justify this
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ruling upon the ground that section 478 of the Criminal 
Code fixes the order of proof. The third and fourth sub

divisions of said section read as follows:. "3d. The state 
must first produce its evidence; the defendant will then 

produce his evidence. 4th. The state will-then be con
fined to rebutting evidence, unless the court for good 
reason, in furtherance of justice, shall permit it to offer 
evidence in chief." By the foregoing provisions the legis
lature has designated the usual order in which test imony 
is to be given upon the trial of a criminal cause. But 
the rule is not an imperative one which must be adhered 
to without deviation. The order of introducing testi
mony rests largely in the discretion of the trial court.  
(Basyc v. State, 45 Neb. 261; Clough v. State, 7 Neb. 320.) 
In the last case cited, after the testimony for the state 
had -closed and the defendant had examined a number 
of the witnesses, counsel for the state were permitted to 
open their case and introduce additional testimony in 
chief. Upon review this practice was sustained by this 
court. Manifestly the order of proof laid down in the 
statute could not be followed in all cases without work
ing great injustice. The rule invoked by the prosecu

tion in the case at bar would prevent a defendant in any 
criminal action from impeaching a witness called by the 
state on rebuttal, because the prisoner could not know 
before resting his case what witnesses would be exam
ined in rebuttal, or what would be their testimony. To 
refuse to allow the defendant to introduce testimony 
to impeach the state's witness, Sparks, was clearly an 
abuse of discretion. The ruling of the court cannot be 
justified on the ground that the accused could not have 

been prejudiced by the exclusion of the testimony of
fered for the purpose of impeachment on the ground that 

the undisputed proofs showed that Sparks did not strike 
the defendant during the altercation. Many of the wit

nesses did so testify, but they were contradicted by the 
prisoner while he was being examined as a witness in 

his own behalf. The successful impeachment of Sparks
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might have caused the jury to accept as true the testi
mony of the accused as to what transpired at the school
house, and have caused them to return a verdict of man
slaughter, if not one for acquittal. We are unable to 
determine, and no disinterested person who reads this 
record could say, with absolute certainty, that the ver
dict would have been the one returned had the excluded 
impeachment testimony been admitted. For the error 
indicated the judgment is reversed and the cause re
manded for a new trial.  

REVERSED AND REMANDED.  

STATE OF NEBRASKA V. HOWARD PAUL.  

FILED OCTOBER 20, 1898. No. 10011.  

1. Physicians: PRACTICE IN VIOLATION Or STATUTE. Under section 
16, article 1, chapter 55, Compiled Statutes, any person not within 
the exceptions prescribed by said article and not having com
plied with its requirements as to certificates and registration, 
who shall for a remuneration operate on, profess to heal, or pre
scribe for, or otherwise treat any physical or mental ailment of 
another, is liable to the penalties of said section, although the 
operations were performed and the medicines were adininister'd 
and given inder the direction and charge of a licensed physican 
and surgeon.  

2. - : - . To make one liable to the penalties of said section 
it is not essential that at or before the treatment of the sick he 
represented, claimed, or advertised himself to be a regular, legal, 
or competent practitioner of medicine.  

EXCEPTIONS to rulings of the district court for Lincoln 
county, GRIMES, J., presiding. Filed in the supreme 
court under the provisions of section 515 of the Criminal 
Oode. Exceptions sustained.  

J. G. Beeler, for exceptions.  

Neville d- Parsons, contra.  
28
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NORVAL, J.  

In an information filed in the district court of Lincoln 
county Howard Paul was charged in eigaht counts with 
unlawfully practicing medicine and surgery without a 
license, in violation of section 16, article 1, chapter 55, 
Compiled Statutes. Upon the trial he was acquitted.  
Exceptions were taken by the county attorney to certain 
instructions, and he has brought the case to this court 
under the provisions of section 515 of the Criminal Code.  

At the trial it was admitted that the defendant was 
not a registered physician, and that he iad never been 
admitted to practice medicine. It was established that 
one Dr. Bedell, a duly registered physician and surgeon, 
had an office in North Platte and practiced his profes
sion in Lincoln county for two years; th'at he was as
sisted in his work by Charles Thorpe,-called "Dr.  
Thorpe" by the witnesses, although not shown to have 
been a registered physician,-and the defendant; and 
that the three operated jointly, and all remuneration for 
their services was divided a.mong them equally, each re
ceiving one-third. Evidence was introduced tending to 
show that while Paul assisted in the performance of sur
gical operations and administered remedies to the sick 
and infirm, he did so under the directions of Dr. Bedell, a 
regular licensed and registered physician and surgeon.  
The state likewise produced evidence conducing to es
tablish that the defendant treated patients without in
structions from Dr. Bedell and in his absence. The de
fendant tendered the following instruction, which was 
given: "The court instructs the jury that before the 
defendant can he legally found guilty of the offense 
charged, the jurors must be satisfied from the evidence, 
beyomid a reasonable doubt, that the defendant did op
erate on, profess to heal, or prescribe for some one of 
the patients mentioned in the information, or that he 
treated them, or some one of them, for a mental or phys
ical ailment as a practicing physician; and the court
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further instructs the jurors that a person not a physi
cian or surgeon who gives or applies medicines in quan
tities or in a manner as directed by a licensed physician 
in chlarge of the patient, or who assists a licensed sur
geon in charge of an operation and only does what the 
surgeon in charge directs him to do, is not, by reason of 
such acts, practicing medicine or surgery in violation of 
law." 

In the fifth instruction given by the court on its own 
motion it is stated: "The defendant has admitted upon 
the witness stand that he has not procured such required 
certificate from the state board of health, and the court 
instructs you that this adnission removes from your 
consideration the question of the defendant having pro
cured and registered such certificate, -and the remain
ing question for you to consider and determine is whether 
the state has shown by evidence, to your satisfaction, 
beyond a reasonable doubt, that the defendant, at the 
time or times in the information charged, was engaged 
in the practice of medicine,-that is, that lie operated 
upon the person or persons mentioned in the information 
upon his own account,-profess to heal any of said per
sons, or otherwise treated any physical ailments of any 
of said persons named in the information; that is, that 
the defendant so operated, professed to heal, prescribed 
for, or treated said persons, representing, claiming, or 
advertisinu himself to be a regular, legal, or competent 
practitioner of niedicine; and if you do so find from the 
evidence, to your satisfaction, beyond a reasonable doubt, 
you will then find the defendant guilty, and name in 
your verdict the count or counts in the information you 
so find him guilty." 

Instruction No. 6 contains the following: "The court 
further instructs the jury that although you may find 
from the evidence that the defendant assisted in the 
operations and treatments of the persons named in the 
several counts in the information contained, or that he 
administered medicines to such persons, or any of them,
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yet, if the assistance rendered and the medicines admin
istered were done and given under the direction and 

charge of a licensed physician and surgeon and not upon 
the prescription or under the direction of the defendant, 
you will find the defendant not guilty." 

Exceptions were taken by the prosecutor to, and com
plaint is now made of, the giving of the foregoing portion 
of the charge of the court in this case. It is argued that 
said instructioiis are erroneous in that they authorized 
and required an acquittal in case the jury found that de
fendant's acts were performed under the direction and in
structions of a registered physician and surgeon, and 
that the court in its charge excepted from the operation 
of the statute peu;ions not within the contemplation of 
the framers of the law.  

Section 16, article 1, chapter 55, Compiled Statutes, de
clares: "Any person not possessing the qualifications for 
the practice of medicine, surgery, or obstetrics, required 
by the provisions of this act, or any person who has not 
complied with the provisions of this act, who shall engage 
in the practice of medicine, surgery, or obstetrics, or any 
of the branches thereof in this state, shall be deemed 

guilty of a misdemeanor, and on conviction thereof shall 
be fined in any sum not less than fifty ($50) dollars nor 
more than three hundred ($300) dollars, and costs of 
prosecution for each offense, and shall stand committed 
until such fine and costs are paid." Sect'ion 17 of the 
same article and chapter defines practitioner of medicine 
and surgery in the following language: "Any person 
shall be regarded as practicing medicine within the 
meaning of this act who shall operate on, profess to heal 
or prescribe for, or otherwise treat any physical or 
mental ailment of another. But nothing in this act shall 
be construed to prohibit gratuitous services in case of 
emergency, and this act shall not -apply to commissioned 
suroeons in the United States army and navy, nor to 
nurses in their legitimate occupations, nor to the admin
istration of ordinary household remedies." It will be

[VOL. 563372 NEBRASKA REPORTS.
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observed that the legislature, by the foregoing provis
ions, has excepted from the operation of the law persons 
belonging to any one of the classes designated in the act, 
and the only proper inference to be drawn is that any 
person other than a registered physician or surgeon not 
embraced in one of such classes who shall "operate on, 
profess to heal or prescribe for, or -otherwise treat any 
physical or mental ailment of another," is, on conviction, 
subject to the penalties prescribed by said section 16 
already quoted. (State v. Buswell, 40 Neb. 158.) We 
think the court in its instructions excepted from the 
force and effect of the statute persons not within the 
meaning of the law. Under the instructions the jury 
were fully warranted to acquit the defendant if he ap
plied the remedies under the directions of a licensed phy
sician in charge of a patient, or if the defendant merely 
assisted a licensed surgeon in performing an operation 
and did that which such surgeon directed him to do, not
withstanding the defendant received one-third of the re
muneratilon paid for such treatment or operation. The 
statute will not bear the interpretation the trial court 
has placed upon it. A person not being a registered phy
sician, nor acting gratuitously under an emergency, nor 
being a commissioned surgeon in the army or navy of 
the United States, nor being in the occupation of a nurse, 
nor administering usual or ordinary household remedies, 
who for a remuneration treats any physical or mental 
ailment of another, is within the condemnation of the 
statute, even though he acted under the directions of a 
registered physician. Any other interpretation would 
do violence to the language employed by the legislature.  
The construction adopted by the trial court would pro
tect one not a registered surgeon in the amputation of 
the limb of another, in case the operation was guided by 
the instructions of a registered surgeon. Such interpre
tation would nullify and defeat the beneficent object -of 
the law.  

The fifth instruction is faulty, in that it makes the rep-
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resentation, claiming, or advertising of the defendant 
"to be a regular, legal, or competent practitioner of 

medicine" an essential element of the crime, while the 

statute contains no such ingredient of the offense of il

legal practice of medicine. Under this instruction, if the 
defendant did not advertise himself to be a regular, legal, 
or competent practitioner of medicine, there could be no 
conviction, though he was not at the time -a registered 
physician, and had performed all the acts charged in 
the information prohibited by the statute. The excep
tions of the county attorney are sustained.  

EXCEPTIONS SUSTAINED.  

S. H. H. CLARK ET AL., RECEIVERS OF TUE UNION PA

CIFIC RAILWAY COMPANY, APPELLANTS, V. HENRY 

NEUMANN ET UX., APPELLEES.  

FILED OCTOIlEn 20, 1898. No. 8365.  

1. Separate Contracts: ENFORCEMENT OF VENDOR'S LIEN. Four sepa
rate and complete written agreements, contemporaneously exe

cuted, claiming no relationship with one another, and each evi
dencing the sal1.e of one-quarter of a certain section of land, 
cannet, in an action to enforce a vendor's lien, be treated as 
interdependent parts of a single, indivisible contract.  

2. Land Contract: FORFEITURE: WAIVER. An attempted forfeiture of 
a land contract will not be effective when both parties subse

quently deal with the contract and the land as though there had 
been no rescission.  

3. - : ENFORCEMENT OF VENDOR'S LIEN: TENDER. In an action on 
land contracts to enforce a vendor's lien an alleged tender by the 
defendant should be kept good by bringing the money into court.  

4. Equity: FINDINGS AND DECREE. The'findings and decree in an ac
tion in equity should respond to all the material issues presented 

APPEAL from the district court of Cheyenne county.  
Heard below before NEVILLE, J. Revred.
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TV. R. Kelly and E. P. Smith, for appellants.  

J. L. McIntosh, contra.  

SULLIVAN, J.  

This action was commenced in the district court to 
foreclose four land contracts executed by the Union Pa
cific Railway Company to Henry Neumann on July 17, 
1884. From a decree in favor of the defendants the 
plaintiffs have appealed. Each of the contracts in suit 
was for one-quarter of section 31, in township 14 north, 
of range 47 west of the sixth principal meridian, being 
in Cheyenne county, in this state. The contracts covering 
the north half of the land were numbered, respectively, 
78084 and 78085; the others were numbered 78086 and 
78087. It seems that the north half of the section is, 
and was at the time of the sale, much more valuable than 
the south half; and that the railroad company, with the 
view of making a single sale of the entire tract, fixed its 
average value at $5 per acre. Whether Neumann was 
informed of this fact at the time lie purchased the land 
does not appear, as there is in the record no evidence of 
any negotiations preceding the execution -of the con
tracts. It is shown, however, by his admission that he 
could not have bought the north half of the section with
out buying the south half.  

The contention of the receivers is that there was but 
one transaction between the parties, and that the several 
written agreements executed by the company to AIr.  
Neumann are interdependent parts of a single, indivis
ible contract. The difficulty with this position is that 
the contracts claim no relationship with one another.  
Whatever may have been the reason for dividing the 
transaction into four separate a.nd distinct parts it is en
tirely certain that such division has been made. Each 
contract, under the issues of this case, is the exclusive 
evidence of the rights and obligations of the parties re-
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sulting from the sale of 160 acres of land. No one of the 
contracts contains any reference to any of the others.  
Each fixes the price of the quarter section therein de
scribed, imposes on the purchaser the duty of paying the 
same in ten equal annual installments, reserves to the 
company the right of forfeiture for non-payment, and 
provides for the delivery of a deed of conveyance when 
the full consideration has been paid. The contracts 
themselves are the best and only competent evidence of 
the intention of the parties. Had the company intended 
to reserve a vendor's lien on all the land as security for 
the entire purchase-money, it is reasonable to suppose 
the evidence of that purpose would have appeared in the 
contracts. To charge the north half of the section with 
the amounts delinquent on the contracts for the south 
half would, doubtless, accomplish substantial justice be
tw-een the parties, but it could not be donue without disre
garding their express agreement and releasing the com
pany from its stipulation to make a deed of conveyance 
for each quarter section as soon as the consideration 
therefor should be paid. The fact that the company 
would not have sold Neumann the north half had lie not 
purcliased the south half at the same time, affords no 
evidence, conpetent or incompetent, of an understanding 
that the unpaid purchase-m-oney should be a general lien 
on the whole tract. The inference is that the company 
was satisfied with the security for which it contracted.  
If the south half of the section was not adequate security 
for the part of the purchase price apportioned thereto, 
it may be that the personal responsibility of the pur
chaser was relied on in severing the transaction. But 
it is needless to speculate in regard to this matter. The 
parties have made their own engagements and put them 
in writing. They must now abide by them. After July 
17, 1885, Neumann made no payments on the contracts 
covering the south half of the section, but the payments 
on the other contracts were punctually made and were 
received by the company up to, and including, the in-
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stallment which became due in 1892. In 1887, and again 

in 1891, the company notified Neumann that under the 

operation of a forfeiture clause contained in each of the 

contracts, his rights under the contracts covering the 

south half of the land had become forfeited, but that 

the forfeiture would be waived in case the amounts de
linquent were paid within thirty days. This conduct 
on the part of the company is pretty conclusive evidence 
that it did not at that time consider the separate agree

ments as part of one indivisible contract. The defend

ants assign to it a more serious consequence. They in

sist that it terminated Neumann's rights in the lands 

mentioned in the notice of forfeiture, and that the equi

table title thereto reverted to and revested in the Union 

Pacific Railway Company. If this is true, the action to 
foreclose these contracts cannot be maintained. When 

Neumann bought the land he inclosed it in one body and 

used it for pasturage. In 1.891 or 1892, it is not clear 

which, he removed the fences inclosing the south half of 

the land and rebuilt them about ten feet south of the di

vision line between the north half and the south half 

of the section. This fence had five gateways, usually 

open, through which Neumann's cattle would occasion

ally pass and graze on and range over the south half of 

the section. He was also accustomed to drive his cattle 

across this land in taking them to and bringing them 

back from his grazing lands in Colorado.  
In September, 1891, after the service of the second 

notice of forfeiture, Mr. Lunger, an agent of the com

pany, called on Neumann and urged him to pay up the 

amounts delinquent on the contracts 78086 and 78087.  

Neumann stated that he could not do so at that time, 
but that the contracts were in the hands of his agent at 

Denver to sell, and in case a sale was made he would set

tle the arrearage. Upon these facts we think the defend

ants are not in a'n attitude to insist that there was an 

effectual rescission of the contracts. They were treated 

by both parties as being in full force and effect. The
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company recognized their validity and waived the right 
of forfeiture by attempting to enforce -them; and Neu
mann, by using the land and attempting to dispose of it 
as his own, asserted an interest and ownership which he 
may not now repudiate. He contends, however, that 
having acted on the company's notice that the contracts 
were rescinded,-having removed the fence and refrained 
from using the land,-the doctrine of estoppel precludes 
the plaintiffs from showing a waiver of the forfeiture.  
A sufficient answer to this argument is that the evidence 
does not support it. If there had been a forfeiture of 
the contracts, the fence in question, by the terms of the 
contracts, became the property of the company, and the 
act of removal was unlawful. If the use of the land was 
abandoned, it is inconceivable why Neumann should 
keep five open gateways in the fence dividing the two 
halves of the section. The trial court made no finding 
and rendered no decree in relation to the contracts 
numbered 78086 and 78087. The balance due upon 
these contracts should have been ascertained and a de
cree of foreclosure rendered thereon according to the 
prayer of the petition. There was a suffleicit tender of 
the amount due upon contracts 78084 and 78085, and in 
their answer the defendants alleged a willingness to pay 
the same, but did not bring the money into court. Never
theless, a de'cree was rendered uncouditionally directing 
the plaintiffs to convey the north half of the land to Mr.  
Neumann. This was erroneous. The decree should pro
vide that the amount of the tender be deposited with the 
clerk of the district court by a designated day, and that 
the plaintiffs should execute proper conveyances within 
a limited time thereafter. It should also provide for a 
foreclosure of the contracts in the event of a failure on 
the part of the defendants to bring the money into court 
as directed. The judgment is reversed and the cause re
manded to the district court, not for a new trial, but for 
a decree conforming to the views expressed in this 
opinion.  

REVERSED AND REMANDED.
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HENRY E. LEWIs, TRUSTEE, APPELLANT, V. GEORGE W.  
HOLDREGE, TRUSTEE, ET AL., APPELLEES, AND KENT 
K. HAYDEN, RECEIVER, APPELLANT.  

FILED OCTOBER 20, 1898. No. 8080.  

1. Fraudulent Conveyances: RIGHTS OF CREDITORs. A sale or transfer 
of Property in fraud of the rights of creditors of the vendor is 
valid between the parties thereto; and it is void as to such cred
itors only to the extent that they are prejudiced thereby.  

2. Assignment of Chose in Action: DIEFENSEs. The assignee of a non
negotiable chose in action takes it subject to all equities exist
ing between the original parties.  

3. Equity: MAxIMS. "le who seeks equity must do equity" and come 
into court with clean hands.  

4. - : EFFECT OF PLAINTIFF'S MISCONDUCT: RELIEF. A plaintiff 
who does not stand in conscientious relations towards his ad
versary, with reference to the claim which is the subject of the 
action, is not entitled to the aid of a court of equity, and will 
be denied affirmative relief, although such claim does not arise 
out of an illegal transaction and is not tainted with actual fraud.  

5. : : - If the plaintiff, or his assignor, has been.  
guilty of any misconduct in connection with the transaction out 
of which the claim in suit arose, so that the enforcement of such 
claim would be harsh, unconscionable, and oppressive, a court 
of equity will either decline to grant any relief whatever or grant 
it on such terms as may be just and equitable.  

REHEARING of case reported in 55 Neb. 173. Decree 
below affirmed in part.  

A. S. Tibbets, Tibbcts, Morcy d Ferris, L. C. Burr, Cobb 
- Harrey, and Lamb, Adans & Scott, for appellants.  

J. V. Dewcesc, F. E. Bishop, and G. l. Lambertson, 
con tra.  

SULLIVAN, J.  

This case is now before us on rehearing. In the former 
opinion (55 Neb. 173) It was held that the transfer of the 
fund and property here in controversy, by C. W. Mosher
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to the Western Manufacturing Company, was made in 
fraud of Mosher's creditors. To that conclusion we still 
adhere. The transfer being fraudulent as to creditors 
was void as to them, but only to the extent that it was 
prejudicial to their rights. Between the parties the as
signment was valid and effective. (Baldwis v. Burt, 43 
Neb. 245; Richardson v. Welch, 47 Mich. 309; Freeman v.  
Auld, 44 N. Y. 50; Son er v. Partridge, 107 Ill. 529.) 

The transfer by the Western Manufacturing Company 
to Lewis was made in the ordinary course of business for 
a valuable consideration and without notice of the fraud
ulent character of his assignor's title. Under these cir
cumstances Lewis took the fund and property free and 
clear of the general claims of Mosher's creditors. By 
virtue of his garnishment proceedings Hayden, as re
ceiver, had, prior to the assignment, obtained a specific 
lien on a small portion of the fund assigned. To the ex
tent of this lien the assignment is not effectual; in all 
other respects it is. Consequently the claims of credit
ors constitute no bar to this action.  

The appellees, however, insist that a court of equity 
will not lend its aid to the enforcement of so unconscion
able a claim against them. We will now inquire into the 
merits of this contention. The assignee of a non-nego
tiable chose in action, in the absence of special circum
stances, takes it subject to all equities existing between 
the original parties. He cannot enforce it unless his 
assignor could. The transfer does not strengthen the 
claim. In other words, the debtor loses nothing by 
reason of the assignment and is in no worse position 
than if the assignment had not been made. (2 Am. & 
Eng. Ency. of Law [2d ed.] 1080; Clark, Contracts, 536; 
Roberts v. Clelland, 82 Ill. 538; Commercial Nat. Bank v.  
Burch, 141 Ill. 519; Wing v. Page, 62 Ia. 87; Warner v.  
Whittaker, 6 Mich. 133, 72 Am. Dec. 65; Willis v. Twain
bliy, 13 Maiss. 204; Callanan v. Edward, 32 N: Y. 483; 
Littlefield v. Albany County Bank, 97 N. Y. 581.) 

The rights of Lewis against Holdrege and his associ-
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ates are, therefore, no greater than those which Mosher 
would possess were he, in the absence of an assignment, 
attempting to prosecute the action. How would Mosher 
stand as plaintiff in the ca.se? The primary purpose of 
the suit is to determine the plaintiff's right, as assignee 
of Mosher, to a one-tenth interest in the sum of $4,451.83 
deposited by Holdrege, as trustee for the syndicate, in 
the Capital National Bank, and which was lost by the 
failure of that institution. A further and subordinate 
end sought to be attained is a decree establishing the 
validity and general effectiveness of the assignment.  
The money was deposited in the bank at the instance of 
Mosher. As president of the bank, and without the 
knowledge of his associates, he diverted more than a 
half-million dollars of the bank's funds to his own use 
and so completely wrecked it. In other words, he de
liberately pursued a line of dishonest conduct which he 
knew would inevitably result in the loss of the syndi
cate's money. He was under a moral obligation to make 
good this loss to his associates, and if he were solvent 
a legal liability could be enforced through an action 
brought against him by the receiver for the benefit of 
all the creditors. Both in the character of debtor and 
a stockholder he was liable through the bank to its 
creditors.  

It will be conceded that the demand of the syndicate 
against the bank could not be made the basis of a legal 
or equitable action against Mosher, and that it does not 
constitute a technical set-off or counter-claim. Never
theless, we are entirely satisfied that the pinintiff has 
no absolute right to the assistance of a court of equity 
for the unconditional enforcement of his claim. The 
main purpose of the suit being to obtain a decree which 
would require the syndicate to pay Mosher's assignee 
one-tenth of the amount which the syndicate lost through 
Mosher',s deliberate, intentional, and criminal conduct, 
and for a considerable portion of which he is now indi
rectly liable, the remedy sought would seem to be excep-
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tionally unjust, harsh, and oppressive. A court that 

would unconditionally grant such relief would not be 

worthy to be called a court of conscience. "He who seeks 

equity must do equity" and come into court with clean 

hands. The misconduct of Mosher was intimately con

nected with the entire matter in litigation here. It was 

in relation to a part of the common fund and property 

which is the subject of this action. The court might, 
therefore, according to the settled maxims of equity 

jurisprudence, decline to act at plaintiff's instance. Dis

cussing the principle on which courts of equity refuse to 

aid in the enforcement of unconscionable claims, Mr.  

Pomeroy says: "It assumes that the suitor asking the 

aid -of a court of equity has himself been guilty of con

duct in violation of the fundamental conceptions of 

equity jurisprudence, and therefore refuses him all recog

nition and relief with reference to the subject-matter or 

transaction in question. It says that whenever a party 
who, -as actor, seeks to set the judicial machinery in mo
tion and obtain some remedy, has violated conscience, 
or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against 
him in limine; the court will refuse to interfere on his 
behalf, to acknowledge his right, or to award him any 

remedy." (1 Pomeroy, Equity Jurisprudence, see. 397.) 
A familiar illustration of the doctrine is found in cases 

where courts have declined to grant specific performance 
of valid contracts because unfairly obtained. The plain

tiff in this case bases his action upon an unconscionable 
,claim. He occupies no higher ground than his assignor.  

Without offering to do equity he has no claim upon a 

court of conscience. The district court, however, ren

dered a decree establishing his claim to the fund and 

property of the 'syndicate charged with a lien in favor 

of the appellees for the loss sustained by them in conse
quence of the failure of the Capital National Bank, and 

that decree, being one that does complete justice between 
the parties, will be affirmed. The correctness of the judg-
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ment, heretofore rendered, dismissing the case as to the 
receiver, is not questioned and will not be disturbed.  

AFFIRMED.  

JAMES S. THOMAS v. NEBRASKA MOLINE PLOW COMPANY.  

FILED OCTOBER 20, 1898. No. 8311.  

1. Contracts: PAnOL EVIDENCE. In an action between the parties to 
a valid written contract it is a general rule of evidence that parol 
testimony touching an antecedent or contemporaneous agree
ment in relation to the same matter cannot be received to vary, 
add to, or subtract from the terms of the written instrument.  

2. Depositions: PRESUMPTIONS ON APPEAL. Depositions filed in a 
lower court are presumed, in the absence of proof to the con
trary, to have been transmitted to the district court within the 
time limited by the statute for that purpose.  

. . : FILE MARic. An objection to the reading of deposi
tions, based on the fact that they did not bear the clerk's file 
mark showing that they had been filed more than one day be
fore the trial, was properly overruled where it appeared that 
such depositions had been taken and used in the lower court and 
had been for a long time among the files -of the case in the dis
trict court.  

4. Trial to Court: EVIDENCE. Where a cause is tried without a jury, 
it will be presumed that the court considered only competent 
evidence in reaching a conclusion.  

EnuoR from the district court of Dawson county.  
Tried below before NEVILLE, J. A/fumed.  

E. A.. Cook, for plaintiff in error.  

William Gaslin, contra.  

SULLIVAN, J.  

This action to recover on a promissory note was 
brought originally in the county court of Dawson county 
and appealed therefrom to the district court. The de
fense pleaded and relied upon at the trial was an oral
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agreement extending the time of payment. The alleged 
contract for extension of time was denied by the plain
tiff. The agreement which the defendant attempted to 
establish seems to have been made, if at all, at the time 
the note was executed and as part of the same transac
tion. Such being the case, all of the testimony in sup

port of the defense was received in violation of a funda
mental rule of evidence, and the court who tried the 
cause without the aid of a jury was justified in disre
garding it. The note itself w'as the appointed repository 
and exclusive evidence of the contract between the par
ties. A variant agreement co-incidently made could not 
be shown by parol testimony. But if all the evidence 
produced and received on the trial were competent and 
entitled to be considered, the finding of the court would 
still be sustained by sufficient proof.  

Depositions taken and filed in the county court while 
the action was there pending were read in evidence on 
the trial in the district court over an objection of the de
fendant grounded on the fact that such depositions did 
not bear the clerk's file mark showing that they had been, 
filed in his office at least one day before the day of the 
trial. The depositions had been among the files of the 
case for months. They had evidently been used on the 
trial in the county court and were presumably trans
mitted to the district court by the county judge in per
formancee -of the duty imposed on him by law. They were 
legally filed in the office of the clerk before the issues 
were joined, although that fact was not evidenced in the 
usual way. If defendant was entitled to be heard in the 
district court on exceptions to these depositions, he had 
ample opportunity to present his exceptions before the 
day of trial. There is anothcr reason why there is no 

merit in this assignment ot error. The evidence con

tained in the depositions was in rebuttal of the testi
mony offered by the defendant to establish a parol con

temporaneous agreement modifying the written contract 
on which the action was predicated. The evidence of the
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defendant upon this point being incompetent, that con
tained in the depositions was immaterial, and, therefore, 
did not influence the judgment of the court in any degree.  
These are the only questions argued in the brief of coun
sel for defendant. The judgment is 

AFF IRIED.  

ANN E. CAMPBELL, APPELLEE, v. MAnc A. UPTON ET AL., 
IMPLEADED WITH WINFIELD S. MUAYNE, APPELLANT.  

FILED OCTORER 20, 1898. No. 8345.  

Mortgage Foreclosure: LIMITATION OF ACTIONs. An action to fore
close a real estate mortgage, given to secure a note, bond, or 
other written evidence of indebtedness, may be commenced at 
tiny time within ten years after the cause of action accrues.  

APPEAL from the district court of Douglas county.  
Tried below before DUFFIE, J. Affirmed.  

Vinfield S. Strawn, for appellant.  

J. W. Voodrough, contra.  

SULLIVAN, J.  

Nothing would be gained by a delineation of the events 
out of which this controversy has emerged. The precise 
question to be determined is whether a suit to foreclose 
a real estate mortgage, securing a debt evidenced by 
promissory notes, may be maintained after the right of 
action on such notes has become barred by the statute of 
limitations.  

Section 6 of the Code of Civil Procedure is as follows: 
"An action for the recovery of the title or possession of 
lands, tenements, or hereditaments, can only be brought 
within ten years after the cause of such action shall have 
accrued. This section shall be construed to apply also 
to mortgages." It is contended by counsel for appellant 
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that this section is only applicable to naked mortgages 
and has no reference to such as are incidental to, and 
security for, notes, bonds, or other instruments evidenc
ing indebtedness. The argument submitted by the 
learned counsel for appellant in support of this position 
is a strong and persuasive one, but it seems to us the 
question is already settled the other way by precedents 
of controlling authority. (ITalc v. Christy, 8 Neb. 264; 
Stevenson v. Oraig, 12 Neb. 464; Chency v. Cooper, 14 Neb.  
415; Hcrdinan r. Marshall, 17 Neb. 252; Cheney v. Wood
rvff, 20 Neb. 124; Chcyi v. Cmpbell, 28 Neb. 376; lfer
riam v. Goodlett, 36 Neb. 384.) In Herdman v. Marshall, 
supra, it was announced that discussion of the question 
now under consideration was foreclosed by the past ad
judications of this court, REESE, J., remarking that "It 
has so frequently been held that a suit to foreclose a 
mortgage is not barred until the lapse of ten years, that 
it can no longer be considered an open question." And 
in Cheney v. iampbcli, supra, it was said: "This question 
has been so often decided by this court that it is unneces
sary again to review it. For the purpose of foreclosure 
the notes continue as evidence of the debt for ten years 
from the time they become due." From the rule estab
lished by the decisions cited we are not at liberty to de
part, even though we may think it rests on an erroneous 
interpretation of the statute. The judgment appealed 
from is 

AFFIRMED.  

GEORGE H. DowNING, APPELLANT, V. A. F. LEWIS ET AL., 
APPELLEES.  

FILED OCTORER 20, 1898. No. 8353.  

i. Monopolies: ANTI-TRUST LAw: LAUNDRY. A laundry is nt a 

manufacturing estniblishment within the meaning of chapter 69, 
Session Laws of 1889.  

2. - : - : MANUFACTURERS. Chapter 69, Session Laws of 1S89,

983 NEBRASKA R1EPORTS. tVOL. 5U
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was designed to prevent manufacturers and dealers in articles 
of commerce from combining for the purpose of lessening com
petition, regulating production, and increasing profits, and to 
secure to the public the benefits of fair competition in trade.  

3. Contracts in Restraint of Trade: ANTI-TRUST LAW. All contracts
in restraint of trade are not forbidden by the act, but only such 
as are entered into by parties who are "engaged in manufactur
ing, selling, or dealing in the same or any like manufactured or 
natural products." 

4. - : - : INjuNc'roN. An agreement in partial restraint of 
trade, which is not within the inhibition of the statute aforesaid, 
is valid and may in a proper case be enforced by injunction.  

APPEAL from the district court of Buffalo county.  
Heard below before GuEENE, J. Reversd.  

Marston d& Marston, for appellant.  

TV. D. Oldham, E. C. Calkins, and H. V. Calkins, contra.  

SULLIVAN, J.  

On August G, 1895, the defendants, who are the appel
lees herein, sold to the plaintiff George H. Downing the 
business and good-will of an establishment conducted by 
them in the city of Kearney and known as the "Lewis 
Laundry." As part consideration for the purchase price 
agreed upon it was stipulated that the defendants should 
not engage in the laundry business in said eity, either 
for themselves or for any other person, for the period of 
five years from August 10, 1895. The alleged violation of 
this agremenit by the defendants furnishes the ground 
on which this action to obtain a perpetual injunction is 
predicated. A restraining order allowed at the com
mencement of the suit was afterwards dissolved and the 
petition dismissed. The plaintiff appeals.  

The contract in question forbids the defendants from 
engaging in a particular business, in a single city, for a 
limited timue. It is supported by a valuable and suifficient 
consideration. The restriction impused is reasonably 
necessary for the protection of the plaintiff's interests 
and is not an undue interference with, or impairment of,
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the rights of the public. According to the doctrine of 

the common law as laid down in all the modern cases, the 

agreement, although in partial restraint of business com

petition, is entirely valid, and for its effective enforce

ment an injunction is the appropriate remedy. (State v.  

Nebraska Distilling Co., 29 Neb. 700; Mollyneauxv. Witten

berg, 39 Neb. 547; Clark v. Crosby, 37 Vt. 188; Roller v.  

Ott, 14 Kan. 609; Sutton v. Head, 86 Ky. 156; Hodge v.  

Sloan, 107 N. Y. 244; Angier v. Webber, 14 Allen [Mass.] 

211; Chaplii v. Browin, 83 La. 156; 10 Am. & Eng. Ency.  

Law [1st ed.] 943.) 
The defendants, however, contend that the agreement 

is within the inhibition of the anti-trust law of 1S89.  

(Session Laws 1889, p. 516, ch. 69.) The first section of 

the act, which is the only one bearing upon the question 

under consideration, is as follows: 

"Section 1. It shall be unlawful for any person or per

sons, partnership, company, association, or corporation, 
organized for any purpose whatever, or engaged in the 

manufacture or sale of any article of commerce or con

sumption, or for any such person or persons, partnership, 
company, association, or corporation dealing in any 

natural product, to enter into any contract, agreement, 
or combination with any other person or persons, part

nership, company, association, or corporation, organized 

and doing business in this state, or in any other state or 

territory and doing business in this state, engaged in the 

manufacturing, selling, or dealing in the same or any 

like manufactured -or natural product, whereby a com

mon price shall be fixed for any such article or product, 
or whereby the manufacture or sale thereof shall be lim

ited or the amount, extent or number of such product to 

be sold or manufactured shall be determined, or whereby 

any one or more of the combining or contracting parties 

shall suspend or cease the sale or manufacture of such 

products, or whereby the products or profits of such 

manufacture or sale -shall be made a common fund to be 

divided among the respective persons, partnerships, com-
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panies, associations, or corporations so entering into such 
contract, agreement, or combination." 

It seems perfectly plain that a laundry, the business 
of which is to wash and iron linen and other articles 
of wearing apparel and domestic use which have become 
soiled in the service for which they were fabricated, is 
not a manufacturing establishment within the meaning 
of the section quoted. In the common understanding the 
function of a laundry is to make clothes clean rather than 
to make clean clothes. But if it were true that in the 
cla.ssification of occupations this business should be as
signed to the manufacturing class, still the statute would 
have no application to the case before us. The law was 
intended to redress a well known evil. It was designed 
to prevent manufacturers and dealers in articles of com
merce from combining for the purpose of lessening com
petition, regulating production, and increasing profits.  
It was intended to secure to the public the benefits of 
fair competition in trade, and markets in which prices of 
products would be fixed with reference to the natural 
demand and supply. It will be observed that all con
tracts in restraint of trade are not forbidden, but only 
such as are entered into by parties who are "engaged in 
manufacturing, selling, or dealing in the same or any 
like manufactured or natural products." It does not 
appear that Mr. Downing was engaged in the laundry 
business -at Kearney or anywhere else when he bought 
the "Lewis Laundry," and that being so he was not 
within either the letter or spirit of the law. The trans
action was not in contravention of the policy of the stat
ute, for it did not have any tendency to limit or suppress 
competition. It was not calculated to make washing 
dear by making launderers scarce. The contract was 
lawful and should be enforced. The judgment is reversed 
and the cause remanded for further proceedings.

REVERSED AND REMANDED.
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MARION E. ROBERTSON V. ROBERT BROWN.  

FILED OCTOBER 20, 1898. No. 8344.  

Torts: INSTRUCTIONS AS TO WEIGHT OF EVIDENCE: SYMPATHY. Tn an 

action for damages alleged to have been sustained by the wrong

ful act of the defendant, plaintiff is entitled to have the evidence 

considered by the jury uninfluenced by considerations of sym
pathy or public policy, and an instruction that these considera

tions may be properly taken into account in weighing the evi
dence is prejudiciously erroneous.  

ERROR from the district court of York county. Tried 
below before BATES, J. RevcrsCd.  

T. E. Bennett and George B. France, for plaintiff in error.  

F. C. Power, contra.  

RYAN, C.  

This action was brought in the district court of York 
county by Marion E. Robertson for the recovery of dam
ages because of the alleged seduction by defendant of 
plaintiff's wife and the alienation of her affections.  
There was a trial of the issues, which resulted in a ver
dict and judgment for the defendant.  

At the request of the plaintiff the court instructed the 
jury that "the familiar conduct and intimate actions of 

the defendant towards the plaintiff's wife, and the fact, 
if proven by the evidence, that they were found alone 

together in defendant's bedroom while defendant was 

yet in bed and undressed, is a strong circumstance tend

ing to prove that defendant debauched and carnally 
knew her." On its own motion the court instructed the 

jury as follows: "Although you find from the evidence 

that the defendant and plaintiff's wife were found alone 

together in defendant's bedroom while defendant was 

yet in bed and undressed, the act charged is one that 

tends to degrade the parties, and inflicts great injury
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upon society, and, if the facts shown by the evidence may 
as well be explained upon the hypothesis of innocence as 
of guilt, then you should always adopt the former rather 
than the latter hypothesis. And if you find from the evi
dence that this act has been fully explained upon the 
hypothesis of innocence, then you should find for the 
defendant." Thus in one instruction the court tells the 
jury that a state of facts described is a strong circumn
stance tending to establish plaintiff's right to recover.  
In the course of the instructions the jury is told after
wards that if they can be explained as well on the hy
pothesis of innocence as of guilt, these same facts, fim 
considerations of sympathy and public policy, should be 
construed favorably to the defendant. Unquestionably 
the jury, in view of these instructions, was confu:sed 
rather than assisted, for in one the court tells them the 
facts constituted strong proof against the defendant and 
in the other treats these same facts as pocsibly capable 
of two constructions. The question to be determined was 
whether or not plaintiff had sustained damage by the 
wrongful conduct of tHie defendant, and plaintiff was en
title( to have that question considered by a jury, unin
fluenced by sentimental considerations. To him, if he 
had been wronged as he claimed, it was immaterial that 
a disclosure of the facts in a court of justice shocked the 
sensibilities of the public and entailed mental suffering 
upon guilty parties. These effects, much as they are to 
be deprecated, are not chargeable to the plaintiff, if the 
proof disclosed their existence, but they are the coiise
quences which the actor risked when he perpetrated the 
wrong. In every case where guilt exists there is a suffli
cient temptation to excuse it on mistaken grounds of hu
manity without the encouragement of courts, vhose duty 
it is to administer exact justice between litigants. The 
comments upon the evidence in this case serve to illus
trate the wisdom of leaving the consideration of mere 
questions of fact to the jury, uninfluenced by comments 
thereon by the court. For the error in giving the above

VOL. 56] SEPTEMBER TERM, 1898. 391



Hall v. Crabb.  

quoted instruction on its own motion the judgment of 
the district court is reversed.  

REVERSED AND REMANDED.  

VICTORIA HALL, APPELLEE, V. WILL H. CRABB, APPEL

LANT, AND DORA LYON ET AL., APPELLEES.  

FILED OCTOBER 20, 1898. No. 8336.  

1. Freehold Estate: INHERITANCE. An estate less than a freehold is 
not an estate of inheritance, and a freehold estate is one of which 
possession, at the common law, could only be given by livery of 
seisin. Following Crawl v. Harrington, 33 Neb. 107.  

2. Estate of Curtesy. A surviving husband, whose wife died in 1877, 
was not entitled to an estate of curtesy in lands in which she 
had a mere equitable estate at the time of her death.  

APPEAL from the district court of York county. Heard 
below before BATES, J. Affirmed.  

Harlan & Taylor, for appellant.  

Gilbert Bros., contra.  

RYAN, C.  
In the petition of Victoria Hall filed in the district 

court of York county she alleged that she and her sister, 
Dora Lyon, were the daughters and sole heirs at law of 
Lorina McCully, who died intestate in January, 1877; 
that said Lorina McCully, during her lifetime, was the 
holder of a certain executory contract for the purchase 
of a forty-acre tract from a railroad conpany, which 
tract was particularly described and was in York county; 
that on said contract she had made four payments; that 
on December 3, 1883, all remaining payments having 
been made as required, this tract was conveyed to the 
"heirs at law" of Lorina McCully by that general desig
nation; that on July 6, 1893, an execution was levied on

NEBRASKA REPORTS. [VOL. 50392
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what was described in the return thereof as the "life in
terest of John W. McCully," the surviving husband of 
Lorina McCully, and that said so-called life estate was 
thereunder purchased by Will H. Crabb, to whom it'was 
by sheriff's deed conveyed, after confirmation of the sale.  
The prayer was for a decree whereby plaintiff and Dora 
McCully might each be adjudged the owner of a one
half fee simple title and that the estate claimed by Crabb 
should be adjudged of no validity. By the answer of 
Crabb the interest in the property claimed by him was 
expressly limited to the life estate of John V. McCully 
in the forty-acre tract in controversy. There was a judg
ment as prayed, from which Crabb prosecutes this ap
peal.  

On the trial the facts were shown to be substantially 
as described in the petition. It will be seen upon an 
analysis of the above statements that when Lorina Mc
Cully died she was the holder of a contract whereby the 
railroad company had agreed to convey certain real 
property to her; that she had made payments thereon 
which gave her an equitable interest in said land; that 
afterwards, the other payments having been made, the 
railroad company conveyed to the heirs at law -of Lorina 
McCully, and that, by purchase at 'sheriff's sale, Crabb 
claims to have acquired an estate of curtesy for 'the life 
of John W. McCully in said forty-acre tract. The death 
of Lorina McCully was in 1877, and to the statute in 
force at that time we must resort to find what estate of 
curtesy, if any, John W. McCully had in land in which 
his wife had a mere equitable interest or title. The 
statute in force was embodied in section 29, chapter 23, 
Compiled Statutes 1885, from which we quote this lan
guage: "When any aman and his wife shall be seized in 
her right of any estate of inheritance in lands, the hus
band shall, on the death of his wife, hold the lands for 
his life, as tenant thereof by curtesy; Provided," etc.  
The right of the husband to curtesy in 1877 therefore de
pended upon the force to be given the words "estate of
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inheritance" as they are used in the section from which 
we have quoted. These words are used in the s-ection de
fining the right of dower of a wife in the lands of which 
her husband is seized during marriage. In Crawl v. Har
rington, 33 Neb. 107, the dower right of a wife in the 
lands of her husband was under consideration, and it 
was held by this court that an estate less than a free
hold is not an estate of inheritance, and a freehold estate 
was defined as one of which actual possession could, un
der the common law, be given only by livery of seisin.  
The equitable interest which Lorina McCully had in the 
land. in controversy at the time of her death was less 
than a freehold estate, and consequently, under the au
thority above cited, was not an estate of inheritance.  
Her husband was, therefore, not entitled to a tenancy 
by curtesy in this land, and accordingly the judgment 
of the district court is 

AFrFIR2\IE D.  

CITIZENS STAT'E BANK OF COUNCIL BLUFA., APPELLANT, 
v. GEORGE 11. HAYMES ET AL., APPEILEES.  

FILED OCTOBEiR 20, 1898. No. 8325.  

Judicial Sale: TITLE OF PURCHAsER: EFFECT OF OPENING T)ECRlEE.  

After setting aside a decree under the provisions of section 82, 
Code of Civil Procedure, upon the application of a non-resident 
defendant serted with notice of the pendency of the action by 
publication alone, held erroneous upon further proceedings to set 
aside a title acquired by a purchase under the provisions of said 
decree while in force, especially as the bonae fides of such purchase 
was not questioned by any pleading.  

APPEAL from the district court of Douglas county.  
Heard below before AIuBROSE, J. Reversed.  

S1? 4ndren. Rtone X Dor.on. Charle.q 0. TVhdon 

Charles E. Magoon and Stone d' Tinlcy, for appellant.  

John N. Baldwin and James H. Van Dusen, contra.
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RYAN, C.  

On September 6, 1892, the Citizens State Bank of Coun
cil Bluffs filed its petition in the district court of Douglas 
county asking the foreclosure of a mor gage on a certain 
described lot in the city of Omaha. In the petition it 
was alleged that the notes secured by the mortgage 
sought to be foreclosed, as well as the mortgage itself, 
were made by George II. Haymes, one of the defendants; 
that other defendants, among whom was Grorge E. Gage, 
claimed to have an interest in the mortgaged property 
by virtue of certain deeds held by them, but it was al
leged that whatever interest either of said last referred
to defendants had in said mortgaged property waa sub
ject and inferior to the said mortgage. Service by 
publication of the pendency of the action was completed 
October 7, 1892, upon certain defendants3, among whom 
was said Gage. On December 24, 1892, there was en
tered of record the default of all the defendants, and on 
January (, 1893, there was a decree as prayed. The prop: 
erty affected by the decree was duly advertised and sold 
for the satisfaction thereof to the Citizens State Bank 
of Council Bluffs on March 21, 1893. On March 29, 1893, 
[he sale was duly confirmed, and the special master who 
had conducted it was ordered to make a deed to the pur
chaser of the premises. On May 3, 1893, there was filed 
a motion in said court in which Georoe E. Gage asked 
that the judgment be opened and he be let in to defend 
for the reasons set forth in his affidavit, which affidavit 
was in this liumiae: "George E. Gage, being duly 
sworn, on oath iy that he is the George E. Gage, one 
of the defendants in the above entitled suit and one of 
the parties agatist whom the decree in said cause was 
rendered; that service was had upon him in said action 
by publication only; that during the pendency of -aid 
action he had no actual notice or knowledge thereof, 
and that the existence of said action first came to his 
knowledge after the sale under the decree entered in
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said cause was confirmed by the court; and further de
ponent saith not." There was an answer and cross-peti
tion filed on May 20, 1893, by Gage, in which there was a 
denial that the Citizens State Bank of Council Bluffs, 
prior to the notes falling due, or at any time, became the 
owner, or ever was the owner, of said notes and the mort
gage securing the same, and a denial that they were ex
ecuted for value, but he alleged that they were without 
consideration. There was a general denial in said an
swer and cross-petition of every averment in the petition 
on which there had been a foreclosure, except as such 
averments were admitted to be true. As a basis for re
lief in his said answer and cross-petition George E. Gage 
alleged his ow-nership of the premises as to which there 
had been a foreclosure; that service had been made upon 
him by publication alone; that the property was in the 
possession of the purchaser under and by virtue of spe
cial master's deed made in conformity with the terms of 
the decree; that at the time of the original institution of 
the action the Citizens State Bank of Council Bluffs was 
not the owner of the notes and mortgage foreclosed, or, 
if it was the owner thereof, it purchased said notes and 
mortgage subsequent to defaults in the terms thereof, 
and while knowing that said notes and mortgage were 
mad.e without consideration and were void; that said 
bank purchased said property at said sale for the sum of 
$4,919.38, which sum did not represent its true value, but 
was very much less than the true value of said property, 
which was worth not less than $6,000; that said bank 
was threatening and was about to dispose of said prop
erty, to the irreparable injury of the said Gage, whose 
prayer was, first, for the vacation of the decree and that 
the prayer of the original petition be denied; second, 
that the bank be enjoined from selling or conveying the 
property involved during the pendency of the action; and, 
third, that the bank be required to reconvey the premises 
to said Gage; and for equitable relief. On May 25, 1893, 
the decree was opened. On February 18, 1895 there was
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filed an answer and cross-petition by Gage in which were 
reiterated the averments of that which had been filed 
on May 20, 1893. The prayer was that the decree be set 
aside and that the bank be required to reconvey the prop
erty to Gage. There was issue joined by a lengthy reply, 
and on December 20, 1895, there was a decree setting 
aside the former decree and requiring the bank to recon
vey to Gage the mortgaged premises and quieting title 
to the same in Gage, and the bank appeals.  

It is provided in section 82, Code of Civil Procedure, 
how a judgment rendered on service by publication upon 
the application of a defendant so served may be 'set aside.  
It is, however, provided in said section as follows: "But 
the title to any property, the subject of the judgment or 
order sought to be opened, which by it, or in consequence 
of it, shall have passed to a purchaser in good faith shall 
not be affected by any proceedings under the section." 
The application to open the judgment was in conformity 
with the requirements of said section. In the pleading 
of Gage there was no averment of bad faith in the pur
chase by the bank. The only fact alleged with reference 
to the purchase was that the property was bought by the 
bank for $4,919.38 when it was in fact worth at least 
$6,000, and this did not impute bad faith, for, if the ap
praisement was $6,000, the price was more than two
thirds of that sum. By its purchase the bank became 
vested with title while there was no action pending.  
(Scudder v. Sargcnt, 15 Neb. 102; Keene v. Saenbach, 15' 
Neb. 200.) Section 82, Code of Civil Procedure, furnishes 
a special method whereby certain relief may be had, but 
this, we think,, extends no further than the litigation of 
matters which could have been properly put in issue an
terior to the entry of the original decree. There is a sav
ing clause in this section in favor of the rights of bona 
fidc purchasers after decree, but this clause does not pro
vide that the bona fides of the purchase may be deter
mined in proceedings authorized by that section. As 
there was no action pending after the rendition of judg-
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ment, an attack upon the validity of the sale made sub
sequent thereto was a matter independent of any issues 
involved in the case wherein the non-resident defend
ant was permitted to defend. His alleged cross-petition, 
whereby he sought to set aside the deed to the bank, was, 
therefore, in the nature of an independent action. If 
without setting aside the decree he had brought an in
dependent action against the bank to set aside its title, 
he would, without question, have been required to show 
something more than that the original decree was erro
neous. As this was a special proceeding, it should have 
been strictly pursued according to the terms of the stat
ute giving it. (Uhurch v. Callihaui, 49 Neb. 542.) Aside 

from this consideration, it is certainly clear that only 
such relief can be granted as is warranted by the facts 
pleaded. It was therefore erroneous to set aside the title 
of the bank in this case under the facts pleaded, and the 
judgment of the district court is therefore reversed.  

REVERSED AND REMANDED.  

JOSEPH ELLIS V. ISAAC HARRIS ET AL.  

FILED OCTOBER 20, 1898. No. 9707.  

1. Equity: ExTRY OF DECREE: POWER OF COURT: WAIVER OF OBiEC

TIONs. After an entry of an interlocutory decree finding a de

fendant entitled to a foreclosure against property which had 

been conveyed to him, he withdrew his cross-petition and with

out objection introduced additional evidence upon and took part 

in the trial of the issue whether or not he held the property in 
disput2 in fraud of the rights of creditors of his grantor. Held, 

That he could not complain that the court had'no power to enter 

a decree on the issue last indicated without formally setting 

aside the interlocutory decree first entered.  

2. Receivers: OBJECTIONS: WAIVER. Where a litigant consented to 

the original appointment of a receiver of property in litigation, 
he- was not prejneclieed by an order continuing such receivership, 

in view of the fact that a final decree was formally and prop

erly entered that he had no interest in the subject-matter of 

the action.
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ERROR from the district court of Gage county. Tried 
below before LETTON, J. Affirmed.  

L. l. Pemberton, for plaintiff in error.  

F. B. Sheldon, E. 0. Kretsinger, and E. R. Fogg, contra.  

RYAN, C.  

This action was brought by Isaac Harrfs anT Jacob 
Friedman to set aside certain transfers of real property 
and of personal property which had been made by John 
Ellis to his brother, Joseph Ellis. These transfers, it was 
alleged, had been fraudulently made and received as 
against the rights of the firm of Harris & Friedman, which 
firm was a creditor of John Ellis at the time of the mak
ing of the transfers assailed. There were other creditors 
of John Ellis, who became parties to this action by their 
petitions of intervention, in which, in substance, they 
alleged the same facts and prayed the same relief as had 
been insisted upon by the original plaintiffs. The above 
statements indicate the general nature of the issues 
which were to be tried, and it is unnecessary to describe 
further the pleadings by which they were presented.  

The first question to which we shall devote attention 
is the condition of the judgment entries in this case.  
From the first of these we quote as follows: "Now on 
the 30th day of March, 1896, * * * this cause coming 
on to be heard upon the pleadings and evidence, was ar
gued by counsel and submitted to the court, and the 
court, being fully advised in the premises, finds that the 
conveyance and bill of sale made by John Ellis to Joseph 
Ellis was intended as a mortgage and is a mortgage, and 
that Joseph Ellis has the rights of a mortgagee in and 
to said property. And the court further finds that it is 
necessary to appoint a receiver in this case to take care 
of the property involved and to recover the same and to 
rent the same. Cause retained for further proof as to the 
consideration of the making of said mortgage and

VOL. 56] SEPTEAMBER111 TERMI, 1898. 399



400 NEBRASKA REPORTS. [VOL. 5C 

Ellis v. Harris.  

amount, if any, due on same and foreclosure of said 
mortgage. The plaintiff and the defendants John Ellis, 
Joseph Ellis, and Margaret Ellis and all of the cross
petitioners except." Later in the record we find the fol
lowing journal entry: "Now on this 4th day of May, 1897, 
* * * this cause coming on to be heard, cross-petition
ers Joseph Ellis, -Emery S. Ellis, and Harry 0. Ellis, 
allowed to dismiss and withdraw cross-petitions, and de
fendant E. R. Fog-g is allowed to withdraw answer and 
cio.x-petition to cross-petition of Joseph Ellis, and par
ties allowed to introduce further proofs on both sides of 
main canuse as if the said cause had never been submitted 
to the court. * * * And now on this 5th day of May, 
1,897, * * this cause coming on to be heard, the evi
denee is taken. By consent of parties ex-court reporter 
J. A. O'Keefe is ordered to prepare transcript of evidence 
taken upon former hearing' and reporter McLucas is or
dered to make transcript of evidence taken at present 
heal ing." It is disclosed by the transcript that on June 
19, 1897, there was a submission of the cause on the 

pleadings and evidence, whereupon the record recites: 
"The court finds generally for the plaintiffs and for the 
cross-petitioners Mary A. Reed and Edward R. Fogg as 
receiver of the Nebraska National Bank, and that the 
deeds and bill of :ale set out and described in the peti
tion of plaintiifs and in the cross-petitions of Mary A.  
Reed and Edward R. Fogg as such receiver, purporting 
to convey the real estate and personal property therein 
described from the defendant John Ellis to the defend
ant Joseph Ellis, was executed by the said John Ellis 
with the fraudulent intent and design to place all of 
said property, both real and personal, described in said 
deeds and bill of sale beyond the reach of the creditors 
of the said John Ellis and to hinder, defeat, and delay 
them in the collection of their debts, against the said 
John Ellis especially to hinder, defeat, and delay the 
collection of the d'ebts of the plaintiff herein and the 
cross-petitioners Mary A. Reed and Edward R. Fogg as
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receiver, and that said fraudulent design in executing 
said fraudulent conveyance was participated in by the 
defendant Joseph Ellis, and that the -said Joseph Ellis 
received all the said real and personal property, and 
every portion of the same, described in said deeds of con
veyance and bill of sale charged with a secret trust in 
favor of John Ellis, and with the fraudulent intention 
to aid said John Ellis in placing his said real and per
sonal property beyond the reach of the creditors of the 
said John Ellis, especially the plaintiff herein and the 
cross-petitioners Mary A. Reed and Edward R. Fogg as 
receiver." 

From these excerpts it is made to appear that on March 
30, 1896, there was a trial of the issues, and a finding
that the written transfers in effect were mortgages and 
that Joseph Ellis had the rights of a mortgagee. On May 
4, 1897, which was more than a year afterward, Joseph 
Ellis dismissed and withdrew his cross-petition. The 
printed record on which this cause was submitted does 
not contain a copy of this cross-petition, hence we can
not describe it; but as the court found a right of fore
closure in his favor, it is fair to assume that said cross
petition contained averments and a prayer upon which a 
foreclosure could properly be based. When this was 
withdrawn, the issue in the main cause was whether the 
conveyance was fraudulent and void, and to the order 
permitting the introduction of further evidence perti
nent thereto Joseph Ellis interposed no objection; in
deed, the additional evidence seemis, for the most part, 
to have been adduced in his favor. In the action of the 
court in thus practically setting a-side the interlocutory 
decree which had been rendered there was therefore in
volved only the question of the power of the court to 
make such an order.  

The interlocutory decree was not one from which an 
appeal or error proceeding could be prosecuted, for it 
was not final. To constitute it a final decree it was nee
essary that it should have been one which disposed of 

30
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the cause without reserving anything for further con
sideration. The distinctions on this head are pointed 
out and illustrated by many authorities in a note in 2 

Daniell, Ohancery Practice 994, and they are uniform 

in holding that a decree like the first entered in this case 

is interlocutory, not final, and that, therefore, the court 
had power up-on further hearing, upon consent of the 

contending parties, to make other and contradictory find

ings upon which a different decree might be entered. Of 
the cases on this subject Fourniquet v. Perkins, 16 How.  

[U. S.] 82, Clark v. Blair, 14 Fed. Rep. 812, and Kelly 

v. Stan bery, 13 0. 408, are perhaps as instructive as any 

that can be cited. We are convinced that the action of 

the court in treating the interlocutory decree as though 

it had been set aside and in making findings and enter

ing a decree inconsistent therewith, upon the introduc

tion of additional evidence by all parties without objec

tion, was warranted by law and did not prejudice the 

rights of Joseph Ellis, the plaintiff in error herein. The 

cause presents conditions which frequently are found in 

this class of cases. It is possible that if we had been 

trying this case in the first instance we might have 

reached conclusions different from those found by the 

district court of Gage county, and yet, upon considera

tion of all the evidence, we cannot say that different 
minds might not reach different results. Under such 

circumstances we cannot say that there was insufficient 
evidence to sustain the findings of the trial court.  

It is complained that there was an order continuing 

the receivership of the property in dispute after the entry 

of the final decree. The original appointment of the re

ceiver was upon the agreement of parties, and for this 
reason we presume the complaint is directed merely to 
the continuance of -such receivership. In the view which 

we have taken of the proceedings in error in this case, 
there is no room for the assumption that any prejudice 

was sustained by Joseph Ellis by reason of the property 

in dispute remaining under the management of the re-
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ceiver, for Joseph Ellis never had any interest therein 
which he could assert as against the rights of the defend
ants in error represented by said receiver.  

There is found no error in the record, and the judgment 
of the district court is 

AFFIRMED.  

CITY OF NORTH PLATTE V. NORTH PLATTE WATER

WORKS COMPANY.  

FILED OCTOBER 20, 1898. No. 10057.  

1. Municipal Corporations: WATER-WORKS: CONTRACTs: VALIDITY OF 
ORDINANCE: PARLTAMENTAtY LAW. The provisions of subldivis
ion 15 of section 69, chapter 14, article 1, Compiled Statutes, em
powering cities of the second class of less than 5,000 inhabitants 
to pass ordinances whereby such cities may make contracts with 
and authorize any person, company, or corporation to erect and 
maintain a system of water-works and water supply for a term 
of twenty-five years, and to furnish water to such cities, held 
to fall within the exception contained in section SO of said chap
ter, and, conseqcuently, that an ordinance of that nature duly 
passed is valid, though not preceded by an appropriation to meet 
its requirements of payments of water rentals.  

2. . . . . Where an ordinance authorizing 
the erection of water-works and the supply of water through 
hydrants of a certain number and at certain rentals was other

.wise duly passed, held, that a suspension of the rule requiring it 
to be read only once on each of three different days unless this 
rule was suspended, was sufliciently complied with, where there 
were present four councilnen, all of whom voted for the sus
pension; the entire council consisting of six members, of whom 
one had resigned and another was absent when the suspension 
took place.  

Ennon from the district court of Lincoln county.  
Tried below before Nonis, J. Affirmed.  

See opinion for references to cases.  

A. F. Parsons and William Nccille, for plaintiff in error.

Marston & Marsion and Wilcox d' Halligan, contra,
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RYAN, C.  

In this case there has already been filed an opinion.  

(See North P'laite Water-Works Co. v. City of North Platte, 
50 Neb. 853.) When the cause was remanded there was 

filed an amended petition, and thereupon issues having 

been made up, there was a judgment in favor of the 

water-works company for $11,057.90, and the city, by 

proceedings in error, seeks a reversal of this judgment.  

It was alleged in the amended petition that by assign

ment the water-works company became entitled to the 

right to perform the conditions required to be performed 

by its assignor and to compensation therefor; that it had 

performed these conditions by putting in certain hy

drants through which water was furiished the city after 

the year 1887, and by a supplemental petition this per

formance was alleged to have been until January 1, 1898, 
and the prayer was for a balance in the aggregate of 

$11,057.90. In the opinion in this case above referred to 

there was a full statement of the items making up the 

sum claimed, except as described in the supplemental 

petition, whereby was added a claim for $6,822.47, which, 
as plaintiff alleged, had fallen due since the first petition 

was filed. By a stipulation it was admitted that the 

payments pleaded in the answer were therein correctly 

set forth. Without going into details it must suffice to 

say that these payments were made in the years 18S9, 
1890, 1891, 1892, 1893, 1894, 1895, 1896, and 1897, and in 

the aggregate amounted to $18,406.22. We are not ad

vised by the petitions why there were no averments show

ing for what particular years the hydrant rentals had 

not been paid; neither is this made clear by the stipula

tion, for its recitations on this subject were simply of the 

amounts paid in each of the years above enumerated.  

The ordinance by which the city of North Platte au

thorized to be furnished the hydrants and the water 

through said hydrants at a stipulated rental was adopted 
July 14, 1887, and was known as ordinance No. 62. It



City of North Platte v. North Platte Water-Works Co.  

was stipulated that the water-works company had put in 
forty-five hydrants, through which it had furnished water 
from November, 1888, and six additional hydrants, 
through which water -had been furnished from January 1, 
1890. It was further stipulated that in the estimate for 
the years 1886 and 1887 made by the city council no item 
for water supply or hydrant rentals was included and 
that no annual appropriation ordinance was passed 
therefor by said city council in the year 1887. It was 
alslo stipulated that there was levied and collected on 
the assessments of 1886 and 1887 for water purposes the 
sum of $4,325.80, and that between February 21, 1887, 
and March 18, 1890, there was paid out by said city 
$1,905.30 upon warrants drawn against the water fund of 
said city for purposes other than hydrant rentals, and 
that no proposition to construct water-works or furnish 
water supply, nor to appropriate money or levy a tax 
therefor, was ever submitted to a vote -of the legal voters 
of said city. In the stipulation there was a recitation 
that under the terms of the contract sued on there re
mains unpaid the hydrant rental due January 1, 1898, as 
claimed by plaintiff. It will thus be seen that the hy
drant rentals are -claimed covering a period of eleven 
years, though the contest seems to be over the rentals 
which acorued in two of those years, that is to say, 1886 
and 1887. As to the first of these it was expressly stipu
lated that no estimate or appropriation was ever made 
by the city council to meet it, and as to the second the 
stipulation in this respect is silent. In this regard, how
ever, it corresponds with the supplemental petition by 
which the amount of $6,822.47 was claimed, for there is 
therein no averment of either an estimate or appropria
tion by the city council. As it is not claimed in argu
ment that there had ever been such an estimate made or 
a special appropriation ordinance passed, we shall treat 
that branch of the case as it has been treated by counsel 
for the parties litigant. Under these conditions we have 
presented the question whether or not the city was lia-
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ble by reason of the provisions -of the ordinance passed 
July 14, 1887, in the absence -of a 'special appropriation 
ordinance to meet the hydrant rentals which accrued in 
1888 and at some time preceding January 1, 1898.  

Plaintiff in error relies upon the inhibitions embodied 
in section 89, chapter 14, article 1, Compiled Statutes.  
This section is in this language: "No contract shall be 
hereafter made by the city council or board of trustees, 
or any committee or member thereof; and no expense 
shall be incurred by any of the officers or departments 
of the corporation, whether the'object of the expenditure 
shall have been ordered by the city council or board of 
trustees or not, unless an appropriation shall have been 
previously made concerning such expense, except as here
inafter expressly provided." To sustain its contention 
of the applicability of the above section to the facts of 
the case at bar plaintiff in error cites City of Blair v.  
Lantry, 21 Neb. 247; leElhinnc v. City of Superior, 32 
Neb. 744; Gutta Percha d Rubber Mfg. Co. v. Village of 
Ogalalla, 40 Neb. 775.  

In City of Blair v. Lantry, supra, the warrant was drawn 
for the payment of the purchase price of land to be used 
for an addition to a cemetery, and it was held invalid 
for the reason that no appropriation had been made to 
meet the expense of such purchase.  

In McElhinney v. City of Superior, supra, there was an 
ordinance passed in November, 1889, by the provisions 
of which Robert Guthrie was given permission and au
thority to construct and operate an electric light plant 
and power in the city of Superior and, for those purposes, 
granting him the right to use the thoroughfares and pub
lic grounds of the city. Afterwards in the same month 
there was passed another ordinance, by which the city 
contracted with Robert Guthrie to pay him $924 per year 
for the period oif three years for eleven electric lights 
to be furnished, maintained, and operated by him at such 
points in the city as its council -should designate. The 
suit was brought by McElhinney, a Tesident and tax-
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payer of the city, against the city council .and Robert 
Guthrie to enjoin said Robert Guthrie from constructing 
said electric light plant or doing any work under the 
franchise granted by the ordinance first above referred 
to and to enjoin him from furnishing for the use of the 
city any electric lights and to enjoin the council from 
paying therefor. It was held that the contract for fur
nisihing the electric lights was void, because no appro
priation had been made for the expenditure proposed.  
The contract held void seems to have been entered into 
under a misapprefhension of the provisions of chapter 19, 
Laws of 1889, which had been approved March 30 of the 
year just named. That chapter gave cities of the second 
class the right to construct and operate a system of elec
tric lights, but did not confer upon such cities the power 
to employ individuals to operate such a system of light
ing; therefore, at the time the ordinance was adopted 
whereby contracts were made with Robert Guthrie, sub
division 14, section 69, article 1, chapter 14, Compiled 
Statutes, did not confer authority upon cities of the 
class of North Platte to make contracts for lighting such 
cities by the use of electricity; hence the case of McEthin
nicy v. City of Stuperior, supra, though correctly decided in 
view of the existing condition of the statutes of the state, 
affords no precedent for our guidance in this case, as we 
hope to make clear in the further progress of this discus
sion.  

In G-tta Percha &6 Rubber Mfg. Co. v. Village of Ogalalla, 
supra, the contract was for the purchase of certain fire 
apparatus. In these three cases the general rule laid 
down in City of Blair v. Lantry was applicable, for in each 
there was an attempt to enforce a contract in violation of 
section 89, chapter 14, article 1, Compiled Statutes. In 
the section just referred to there is, however, an excep
tion, within which the contracts contemplated in the 
three cases just reviewed were not embraced, and that 
exception was, in effect, that an appropriation was not 
necessary in cases in the statute otherwise expressly pro-
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vided. By subdivision 15, section 69, of the chapter just 
referred to it is provided that cities of the clas,; in which 
North Platte is embraced may enact ordinances, among 
other thinos: "To make contracts with and authorize 
any person, company, or corporation to erect and main
tain a system of water-works and water supply, and to 
give such contractors the exclusive privilege, for a term 
not exceeding twenty-five (25) years, to lay down in the 
streets and alleys of said city water mains and supply 
pipes, and to furnish water to such city * * * and the 
residents thereof and under such regulations as to price, 
supply, rent of water meters as the council * * * may 
from time to time prescribe by ordinance, for the protec
tion of the city." The power to contract with individuals 
or corporations for a supply of water to be furnished for 
the use of the city for a term not exceeding twenty-five 
years implies the power to provide that payments shall 
be made as the right to receive them accrues, without 
an appropriation having been previously made with ref
erence to the several payments as they shall mature.  
This is evident from the language of section 86 of said 
chapter, which is as follows: "The city council of cities 
and boards of trustees of villages shall, within the first 
quarter of each fiscal year, pass an ordinance to be 
termed the annual appropriation bill, in which such cor
porate authorities may appropriate such sum or sums of 
money as may be deemed necessary to defray all neces
sary expenses and liabilities of such corporation, not ex
ceeding in the aggregate the amount of tax authorized 
to be levied during that year; and in such ordinance shall 
specify the objects and purposes for which appropria
tions are made, and the amount appropriated for each 
object or purpose. No further appropriations shall be 
made at any other time within such fiscal year unless the 
proposition to make each appropriation has been first 
sanctioned by a majority of the legal voters of such city 
or village, either by a petition signed by them, or at a 
general or special election duly called therefori and all
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appropriations shall end with the fiscal year for which 
they were made." In effect, this section requires an an
nual appropriation for expenses which may be incurred 
during the current year, and if within that year the ap
propriation is not exhausted, the portion not used be
comes unavailing. Clearly, therefore, such an appropria
tion could not be made to cover the sums to fall due for 
a period of perhaps twenty-five years. To hold that the 
city could not contract for water or hydrant rentals 
without an antecedent appropriation to defray the sums 
to fall due would effectually prevent the making of con
tracts in advance for furnishing water for any period of 
years. We are therefore of the opinion that in the case 
at bar it was ndt necessary to show an appropriation 
to have been made as a condition precedent indispen
sable to a right of recovery of judgment against the city.  

It was stipulated that the city of North Platte was a 
city of the second class of less than 5,000 inhabitants; 
that it was divided into three wards, each of which was 
entitled to two councilmen; that in April, 1897, P. Walsh, 
Matt Hook, James Snyder, and W. J. Roche were elected 
councilmen of said city and M. Oberst and E. Blanken
burg held over; that about June 20, 1897, Matt Hook re
signed and the vacancy caused by his resignation was 
filled by appointment about August 1, 1897. In the 
progress of the consideration of the ordinance under 
which the water-works asserts its right to compenusation 
the rules were suspended upon the affirmative vote of 
four members of the council, -being all who were present 
at the time of such suspension, and under such circum
stances and upon a like vote the ordinance was finally 
adopted. It is insisted by plaintiff in error that the ordi
nance is not binding upon the city, for the reason that in 
the suspension of the rule above noted there were but 
four affirmative votes, which constituted. but two-thirds 
of the council. Under the provisions of section 79, chap
ter 14, Compiled Statutes, ordinances of a general or per
manent nature must be fully and distinctly read on three
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different days, unless three-fourths of the council shall 
dispense with the rule. The ordinance was passed by a 
majority of the entire membership of the council, com
posed of six members, so that the proposition now urged 
does not involve the sufficiency of the final vote. The 
sufficiency of the vote for suspension of the rules by the 
four members -of the council who were present when the 
rule was suspended is the sole question presented in the 
attempt to show that the ordinance in question is not 
binding upon the city, and this question we shall now 
consider in the light of adjudicated cases.  

In ZeiWr v. Ocntral R. Co., 84 Md. 304, these were the 
facts: An ordinance of the mayor and city council of 
Baltimore authorized the defendant to lay railway tracks 
upon certain streets. Plaintiff filed a bill for an injunc
tion to restrain the construction of the same, alleging 
that certain rules of procedure of the two branches of 
the city council had been violated in the passage of the 
ordinance, and that it was consequently void. The rules 
is question were substantially as follows: Rule 9.  
Every ordinance shall have two readings on two sepa
rate days, unless two-thirds of the members of the branch 
shall by vote otherwise direct. Rule 15. Any standing 
rule may be suspended upon the assent of three-fourths 
of the members present, except rule 9. An ordinance 
was passed under the suspension of the rules, which was 
ordered by the affirmative vote of fourteen members, 
which was two-thirds of the members present, but not 
two-thirds of the entire body. It was held that under 
rule 9 a vote of two-thirds of the members of the branch 
present and voting not being less than a majority, was 
sufficient, and that a vote of two-thirds of all the mem
bers of the branch was not necessary. The rule of con
struction enforced was that when a rule of the council 
provided that a vote of two-thirds of the members of a 
branch shall be necessary in certain cases, this means 
two-thirds of the members present and voting and consti
tuting a. quorum, and not two-thirds of all the members
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elected. In the course of the delivery of the opinion of 
the court Page, J., said: "The question now before us 
must be determined by the proper meaning to be placed 
upon the words 'members of the branch' as used in the 
ninth rule. It is now well settled that in all cases a ma
jority of a legislative body is a quorum entitled to act for 
the whole body, except. where the power that creates it 
has otherwise directed. In United States v. Ballin, 144 
U. S. 1, the court said: 'Where a quorum is present, the 
act of the majority of the quorum is the .act of the body.  
This has been the rule for all time, except so far as in 
any given case the terms of the organic act under which 
the body is assembled have prescribed specific limita
tions.' There is no act of the state of Maryland that pre
scribes what number shall constitute a quorum of either 
of the two branches -of the city council. That is deter
mined by the common law, which fixes the 'majority as 
'the legal body,' and under the authority granted by the 
legislature to 'settle their rules of procedure' there exists 
no power in either branch, or both, to fix a greater num
ber. (Hciskcl v. Mayor and City Cotncil, 65 Md. 152.) In 
that case the court defined a quorum to be 'that number 
of the body which, when assembled in their proper place, 
will enable them to transact their proper business; or in 
other words, that number that makes a lawful body 
and gives them power to pass a law or ordinance.' It 
would therefore seem to follow from this that when a 
'branch' or 'the members of a branch' are the words used, 
with nothing to qualify them, and in the absence of a 
clear intent to the contrary, they must be taken to mean 
that 'number of the body that makes a lawful body.' To 
construe the words 'two-thirds of the members of the 
branch,' as used in the ninth rule, to mean two-thirds of 
all the members would be to fix a meaning upon them 
that would deprive the majority of their legal power to 
act. It would amount to declaring that a majority, con
stituting the lawful body, intended by a rule of proced
ure to take away from itself, under certain circum-
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stances, the power it rightfully has to do the work it was 
assembled to do. We think, therefore, it would be 
anomalous to hold that while a majority is competent to 
do business, a rule made under a power to settle the 
'mode and manner' of conducting the business should be 
construed in such a manner as to take awa v from it the 
po'wer to do business at all, under certain circumstances.  
'Two-thirds of the members of the branch,' we are of 
opinion, means two-t'hirds of the members voting, not 
being less than a majority; and not two-thirds of all the 
members. This view is fully sustained by authority." 
To sustain the view above expressed there was cited 
stutc v. McBridc, 4 Mo. 308, in which it was held that the 
requirement of "two-thirds of each house" contemplated 
the most common meaning of that expression, which is 
two-thirds of those constituting a quorum to do business.  
With the same view there was cited South worth v. Pal
nyra & J. R. Co., 2 Mich. 287, in which it was held that 

the requirement of two-thirds of each house content
plated two-thirds of the memtbers present and doing busi
ness being a quorum. To the same effect was Green v.  
Weller, 32 Miss. 700. There was also cited Morton v.  
Comiptroller Gnceral, 4 S. Car. 463, in which was consid
ered the force of a constitutional provision that no law 
creating a debt should take effect until it had been 
passed "by a vote of two-thirds of the members of each 
branch of the general assembly," and in which, after 
stating that the constitution required the quorum to be 
a majority, the court said: "It [a quorum] is indeed for 
all legal. purposes as much the body to which it apper
tains as if all the component parts were present. When, 
therefore, either branch of the geniral assembly is 
spoken of, in the absence of a clear intent to the con
trary, the quorum of such body must be understood as 
intended. It would follow that provisions ascertaining 
the mode in which the body should divide, in order to 
complete saction in any given case, whether by a mere 
majority or by a still greater proportion, must be inter-
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preted primarily as applicable to the body as legally 
organized at the time such action is taken. If the rule 
is the mere majority rule, a majority of the quorum pres
ent and acting is intended; if the rule is that of two
thirds, then two-thirds of such quorum must concur for 
such effective action." 

In Atkins v. Philips, 8 So. Rep. [Fla.] 429, the second 
paragraph of the syllabus correctly summarizes one 
proposition decided, in this language: "Where a munici
pal charter act provides that a majority of the mem
bers of the council shall be required to form a quorum 
for the transaction of business, and a rule of proceeding 
adopted by the council prescribes that a proposed or
dinance may be passed on its first reading by a majority 
vote of the-members present and then placed on a second 
reading by a like vote, and, if passed on its second read
ing, may then be read as passed as a whole on such see
oud reading, but no ordinance shall be put on its third 
reading at the same meeting at which it is read the first 
time except by unanimous consent of the council, the 
term 'unanimous consent of the council' means all the 
members who may be present at the time the action as 
to putting the ordinance on its third reading is taken, 
whether a bare quorum or more. It does not require 
that every member of the council shall be present and 
consent." 

Plaintiff in error, to meet the above cases, relies upon 
Downinq r. Hugar, 21 Wend. [N. Y.] 178, Lee v. Parry, 
4 Den. [N. Y.] 125, Powell v. Tuttle, 3 N. Y. 396, People 
v. Superrisors Chinango County, 11 N. Y. 563, Failer v.  
Gould, 20 Vt. 643, Schenk v. Pcay, 1 Dill. [U. S.] 267, and 
W1illiamisbrg v. Lord, 51 Me. 599. These cases we have 
examined, and find that where they are in point they 
fall within this language used in Dotning v. Rugar, 
supra: "The rule seems to be well established, that in the 
exercise of a public as well as private authority, whether 
it be ministerial or judicial, all the persons to whom it 
is committed must confer and act together, unless there
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be a provision that a less number may proceed." It was 
accordingly held that where overseers of the poor were 
clothed with authority to institute certain proceedings 
such proceedings could not be commenced by a portion 
of such overseers.  

In Lee v. Parry, supra, it was held that a portion of the 
trustees authorized to apportion a school tax could not 
act.  

In Powell v. Tuttle, supra, it was held that where an act 
required two commissioners to conduct a sale of mort
gaged lands a sale by one of them was invalid.  

In People v. Supervisors Cheniango County, supra, it was 
held that one assessor could not make a valid assess-' 
ment, but that it must be made by all the assessors, or at 
least, by a majority of them upon a meeting of all.  

In Fuller v. Gould, supra, an assessment had been made 
by assessors, one of whom afterwards entered upon the 
list a minute that the assessment was vacated. It was 
held that the listers could treat this entry as aIn error 
and restore the assessment as it originally had stood.  

The part of the opinion relied on in Schenk v. Peay, 
supra, referred to the force of a curative statute, and it 
was held that its provisions must be strictly construed.  

The paragraph of the syllabus in Willi amsburg v. Lord, 
supra, which is a reflex of the portion of the opinion re
lied upon herein, is as follows: "By law, the board of 
assessors cannot consist of less than three persons, who 
shall be qualified by taking the oath prescribed; and 
where it does not appear that more than two were thus 
qualified and acted, the tax assessed by them is illegal." 

From these cases it appears very clearly that if we are 
to be governed by the opinion of other courts, we must 
hold that at the meeting where four councilmen were in 
attendance it was within their power by a unanimous 
vote to suspend the rule. There was required by the 
statute to suspend the rule three-fourths of the couneil.  
but in the passage of an ordinance the requirement of a 
concurrence of a majority of the whole number of mem-
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bers elected to the council was sufficient. (Compiled 
Statutes, ch. 14, art. 1, see. 76.) It seems to us this par
ticularity in prescribing that the majority in one in
stance must be of the whole number "of members elected 
to the council" indicates an intention on the part of the 
legislature that the general rule should govern provisions 
in the same chapter as to which no qualifying language 
was used. We therefore conclude that the rule was prop
erly suspended by the vote by which, under the circum
stances, it was attempted, and there being presented no 
question other than those considered, the judgment of 
the district court is 

AFFIRMED.  

WESTERN UNION TELEGRAPH COMPANY v. ELIAS S.  
BEALS ET AL.  

FILED OCTOBER 20, 1898. No. 10163.  

1. Telegraph Companies: ERROR IN TRANSMITTING MESSAGES: DAM
AGEs. A telegraph company is liable for all damages sustained 
by reason of its failure to correctly transmit and deliver a mes
sage received by it, notwithstanding an agreement printed on its 
blanks to the contrary. (Compiled Statutes, ch. 89a, see. 12.) 

2. - : -. A message was delivered to a telegraph company 
which read: "Attach property of A for seven hundred ninety 
dollars." The message as delivered read: "Even hundred ninety 
dollars." Held, That the recipient of the message was not guilty 
of negligence in interpreting the amount $190.  

ERnoR from the (listrict court of Brown county. Tried 
below before WESTOYER, J. Affirmcd.  

W. W. Morsman, for plaintiff in error.  

Macfarland & Altschuler, contra.  

RAGAN, C.  

November 28, 1892, Beals, Torrey & Co., a copartner
ship doing business in Milwaukee, Visconsin, by their
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attorneys, Winkler and others, delivered to the Western 
Union Telegraph Company a telegram for transmission 
and delivery to Alexander Altschuler, also attorney for 
Beals, Torrey & Co., at Ainsworth, Nebraska. The tele

gram, together with the printed matter upon the blank 
upon which it was written, was as follows: 

"Send the following message subject to the terms on 
the back hereof which are hereby agreed to.  

"111LTVAUKEE, Wis., Nov. 28, '92.  
"To Alexander Altschulcr, Ainsirorth, Nb.: Attach prop

erty of Sargent & Co. favor of Elias S. Beals, Alexis 
Torrey, E. Frank Beals, and James L. Reals, copartners 
doing business here as Beals, Torrey & Co. Claim for 
gorods sold and delivered seven hundred ninety dollars.  
Claim not yet due. Ainsworth batik 1Wvill furnish bond.  
Statement by mail.  

"WTINKLER, FLANDERS, SMrri-i, BOTTUM & VILAS.  

"Read the notice and agreement on back." 

This notice and agreement was as follows: 

"All messages taken by this company are subject to 
the following terms: To guard against mistakels or de
lays, the sender of a message should order it repeated, 
that is, telegraphed back to the originating -oflice for 
comparison. For this one-half the regular rate is 
charged in addition. It is agreed between the sender of 
the following message and this company that said com
pany shall not be liable for mistakes or delays in the 
transmission or delivery or for non-delivery of any un
repeated message, beyond the amount received for send
ing the same; nor for mistakes or delays in the trans
mission or delivery or for non-delivery of any repeated 
message, beyond fifty times the sum received for sending 
the same, unless specially insured, nor in any case for 
delays arising from unavoidable interruption in the 

-vorking of it- lines, or for errors in cipher or obscure 
messages, and this company is hereby made the agent 
of the sender, without liability, to forward any message
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over the lines of any other company, when necessary to 
reach its destination. Correctness in the transmission 
of a message to any point on the lines of this company 
can be insured, by contract in writing, stating agreed 
amount of risk, and payment of premium thereon, at the 
following rates, in addition to the usual charge for re
peated messages, viz.: - One per cent for any distance 
not exceeding 1,000 miles, and two per cent for any 
greater distance. No employ6 of the company is au
thorized to vary the foregoing.  

"(Signed) NonvI-N GREEN, President.  
"THos. T. ECKERT, Gen. lgr." 

The telegram delivered to Altschuler at Ainsworth 
read: "Attach property, etc., evten hundred ninety dol
lars." In pursuance of the telegram Altschuler caused 
the property of Sargent & Co. to be attached in favor of 
Beals, Torrey & Co. for $190. In the district court of 
Brown county Beals, Torrey & Co. brought this suit 
against the telegraph company to recover the remainder 
of their claim against Sargent & Co. on the ground that 
the mistake of the telegraph company in transmitting 
the dispatch caused the loss qf said debt. Beals, Torrey 
& Co. had judgment, to review which the telegraph com
pany has filed here a petition in error.  

The first argument of the plaintiff in error is that by 
the terms of the contract under which the message was 
transmitted Beals, Torrey & Co.'s right of recovery was 
limited to the sum paid by them for transmitting the 
message. In support of this contention counsel has 
cited us to a long array of cases* which hold that a 

*Becker v. Western Union Telegraph Co., 11 Neb. 87; Southern Express 
Co. v. (uldicell, 21 Wall. [U. S.] 264; Kile v. Western Union Telegraph 
Co., 109 N. Y. 231; Western Union Telegraph Go. v. Carew, 15 Mich. 525; 
Primrose v. Western Union Telegraph Co., 154 U. S. 1; United ttes Tele
graph Co. v. Gilderslere, 29 Md. 232; Passmore v. Western Union Telegraph 
Co., 78 Pa. St. 238; Grennell v. Western Union Telegraph Co., 113 Mass. 299; 
Redpathi v. vestern Union Telegraph Co., 112 Mass. 71; Clement v. lWestcra 
Union Telegraph Co., 137 Mass. 463; Hart v. Western Union Telejraph Co., 
66 Cal. 579; Iann r. We1stern Union Telegraph Co., 37 Mo. 472; Pegran 
v. Western Union Telegraph Co., 97 N. Car. 57; Western Union Telegraph 
Co. v. Hearne, 77 Tex. 83; Dixon v. Western Union Telegraph Co., 38 N.  
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telegraph company has a right to make reasonable rules 
and regulations relative to sending messages and 
thereby limit its liability for errors not occasioned by 
its negligence, and that the contract exempting the com
pany from liability for damage for mistakes in trans
mitting an unrepeated message is a reasonable and en
forceable one. Among the cases cited is Becker v. Western 
Union Telegraph Co., 11 Neb. 87, which sustains the argu
ment of the plaintiff in error. This case was decided 
at the January, 1881, term of this court. The legislature 
which convened in this state in January, 1883, enacted 
what is now chapter 89a of Compiled Statutes, section 
12 of which chapter provides: "Any telegraph company 
engaged in the transmission of telegraphic dispatches is 
hereby declared to be liable for the non-delivery of dis
patches entrusted to its care, and for all mistakes in 
transmitting messages made by any person in its em
ploy, and for all damages resulting from a failure to 
perform any other duty required by law, and any such 
telegraph company shall not be exempted from any such 
liability by reason of any clause, condition, or agreement 
contained in its printed blanks." After this statute went 
into force the question was -again presented to this court 
whether a telegraph company which had made a mistake 
in transmitting a message was protected by the contract 
printed on the blank that it should not be liable for mis
takes or delays in the transmission or delivery or non

Y. Supp. 1056; Grace v. Adams, 100 Mass. 505; Kemp v. Western Union 
Telegraph Co., 28 Neb. 661; Wilcox v. Hunt, 13 Pet. [U. S.] 378; Liverpool 
& Great Western Steam Co. v. Phenix Ins. Co., 129 U. S. 397; Hibbard v.  
Western Union Telegraiph Co., 33 Wis. 558; Candec v. Western Union Tele
graph Co., 34 Wis. 471; Thompson v. Western Union Telegraph Co., 64 Wis.  
531; Cutts v. Western Union Telegraph Co., 71 Wis. 46; New York C. R.  
Co. v. Lockwood, 84 U. S. 357; McFadden v. Missouri P. R. Co., 92 Mo. 343; 
Harrey v. Terre Haute & I. R. Co., 74 Mo. 538; Hart v. Pennsylvania R.  
Co., 112 U. S. 332; Pacific Express Co. v. Foley, 46 Ran. 457; Ballou v.  
Earle, 17 R. I. 441; Alair v. Northern P. R. Co., 53 Mirn. 160; Zouch v.  
Chesapeake & 0. R. Co., 36 W. Va. 524; Shackt v. Illinois C. R. Co., 94 
Tenn. 658; Durgin v. American Express Co., 66 N. H. 277; Duntley v.  
Boston & a. 1R. Co., on IN. n. 2o; New York U. & H1. R. IC. 0. v. Fraloff, 
100 U. S. 24; Magnin v. Dinsmore, 62 N. Y. 35; Graces v. Lake Shore & 
M. S. It. Co., 137 Mass. 33; Richmond d D. R. Co. v. Payne, 86 Va. 481; 
Douglas Co. v. Minnesota T. R. Co., 62 Minn. 288.

[VOL. 586418 NEIBRASKA REPORTS.



SEPTEMBER TERM, 1898.

Western Union Telegraph Co. v. Beals.  

delivery of any unrepeated message beyond the amount 
received for sending same; and it was ruled that the com
pany, by reason of the statute just quoted, was liable 
for all damages sustained by its failure to correctly trans
mit and deliver the message received by it, notwithstand
ing the clause, condition, or agreement on its printed 
blanks. (Kemp v. Westcnt Union Telegraph Co., 28 Neb.  
661.) T o the same effect: Pacific Telcruph Co. v. Under
'rood, 37 Neb. 315, and Vestern Union Telegraph Co. v.  
Kemp, 44 Neb. 194.) We think it clear beyond all contro
versy that the statute just quoted was enacted by the 
legislature for the express purpose of obviating the 
effect of the decision of this court in Becker v. Western 
Union Telegraph Co., 11 Neb. 87. The eases cited by coun
sel for the plaintiff in error, because of the provision of 
our own statute, cannot be xegarded as authority by us 
in support of the telegraph company's contention. Not 
one of these cases, we think, was influenced by such a 
statute as the Nebraska statute, nor decided in a juris
diction in which existed such a statute. It seems to be 
the contention of counsel for the telegraph company that 
the contract printed on the telegraphic blank does not 
attempt and was not intended to exempt the tel-graph 
company from liability for the negligence of itself or its 
employds. We quote the argument of the eminent coun
sel in his brief: 

"The primary and important question is, is the con
tract under which -the message was transmitted, provid
ing, inter alia, that the company 'shall not be liable for 
mistakes * * * in the transmission * * * of any 
unrepeated message beyond the amount received for 
sending the same,' valid? It is the contention of the 
plaintiff in error that this provision is valid; that it does 
not violate any principle of the common law; that it is 
not in conflict with any statute of the state -of Wisconsin 
or of the state of Nebraska; that the object and effect 
of the contract * * * is not to exempt the company 
from responsibility for negligence, * but to offer
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to the public a reasonable and practicable method of 
preventing errors and their injurious consequences, to 
secure a due proportion between charges and risk, and 
to protect the company against claims which, at the time 
of entering into the contract, cannot be known or fore
seen, and for which, therefore, the company receives no 
compensation. * * * It may be fully admitted at the 
outset that this company cannot avail itself of any stipu
lation, the design of which is to exempt it from the con
sequences of its own negligence, or that of its. servants.  
The question is not whether the company can stipulate 
for exemption from liability for the negligence of itself 
or of its employds. Nor is the question whether it can 
so stipulate when the negligence is only ordinary as dis
tinguished from gross. The proposition is that the con
tract does not provide for exemption at all, but provides 
the means of avoiding errors and due compensation to 
the company for the service rendered and the risk as
sumed. If the contract be rightly interpreted, negli
gence does not enter into the consideration of its validity 
at all." 

As we understand this argument it is that the con
tract printed on the telegraphic blank, exempting the 
company from liability for a mistake in transmitting 
an unrepeated message beyond the amount paid for 
transmitting the same does not conflict with the statute 
quoted. We think it does. The contract on the blank 
provides: "It is agreed between the sender of the fol
lowing message and this company that said company 
shall not be liable for mistakes or delays in the trans
mission or delivery or for non-delivery of any unrepeated 
message." The statute provides that the telegraph com
pany "is hereby declared to be liable for the non-delivery 
of dispatches enti-usted to its care and for all mi;takes 
in transmitting messages made by any peirson in its em
ploy; X.. .and any such telegraph company shall 
not be exeipted from any such liability by re- w:on of any 
clause, condition, or agreement contained in its printed
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blanks." Our conclusion is that by the contract printed 
on its blanks the telegraph company seeks to exempt 
itself from liability for damages for mistake or neglect 
in transmitting or delivering an unrepeated message and 
that the statute declares all such contracts unenforce
able. The statute of Wisconsin-the state in which the 
contract for the transmission of the message in contro
versy was made-provides: "Any person, association, or 
corporation, operating or owning aiy telegraph lines do
ing business in this state, shall be liable for all damages 
occasioned by failure or negligence of their operators, 
servants, or employds, in receiving, keeping, transmit
ting, or delivering dispatches or messages." This statute 
is not mateiially different from our own. The Wisconsin 
statute was construed by the supreme court of that state 
in Cutts r. lestorn Uiiion TelcUraph Co., 71 Wis. 46, 36 N.  
W. Rep. 627. In that case Lyon, J., speaking for the 
court, said: "It is claimed by counsel for the plaintiff 
that the above law renders each telegraph company do
ing business in this state liable for any and all damages 
sustained tihrough its negligence in respect to the trans
mission of messages delivered to it for that purpose, and 
flowing directly and approximately therefrom, even 
though the import of the telegram is wholly unknown to 
the company's agents, as in the case of cipher dispatches 
not translated to the agent. We shall not attempt an 
interpretation of this statute any further than to hold 
that it does render telegrapl companies liable for the 
damages resulting directly from their negligence in the 
matter of transmitting messages; especially where, as 
in this case, the agent of the telegraph company is ac
quainted with the contents and significance of the mes
sage." It will thus he seen that both by the law of Wis
cousin, where the telegraphic contract in controversy 
was made, and the law of Nebraska, where the message 
was delivered, a contract entered into between a tele
graph company and its patrons the effect of which is to 
exempt the company from liability for damages sus-
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tained by its patrons by reason of the mistake or neglect 

of the telegraph company to correctly transmit and d2

liver an unrepeated message is illegal and unenforceable.  

A second argument is that Altschuler's negligence c-m

tributed to the injury sued for. As already stated, Alt

schuler interpreted the message received by him "$190," 

and caused an attachment to be issued in favor of his 

client for that sum. But the message as delivered to 

Altschuler was not unintelligible. It was not couched 
in extraordinary or unusual language. Altschuler would 
certainly have been guilty of negligence had he inter

preted the message received by him to read seven hun
dred ninety dollars. The expression "even hundred 

ninety dollars" was not different in meaning from what 

it would have been had it read "$190 even," and the in

terpretation placed on the message by Altschuler was a 

reasonable one. We do not think that the language of 

the message was of such a character as to give Alt

schuler reasonable cause for suspecting that a mistake 
had been made in its transmission. The foregoing are 

the only contentions which we deem it necessary to 

notice. There is no error in the record and the judgment 

of the district court is 
AFFIRMED.  

RODNEY K. JOHNSON V. JosEi B. BARTEK, SHERIFF.  

FILED OCTOBER 20, 189S. No. 8053.  

1. Attachment: RES JUDICATA: PROPERTY. The judgment of a court 

sustaining an attachment does not settle the status of the at

tached property,-that is, it does not determine whether or not 

it was exempt from seizure on attachment.  

2. Exemption. The exemption provided for by section 521 of the Code 

of Civil Procedure, was intended by the legislature to be an 

exemption in addition to the property specifically exempted to 
the debtor by section 530 of said Code.  

3. - : RELEASE OF LEVY: ACTION AGAINST SHE1UFF. An officer 

sued by a creditor for releasing the property of his debtor which
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had been seized on attachment may successfully defend himself 

by showing that the property was as a matter of law specifically 
exempt from seizure.  

4. - : - : APPRAISEMENT. No statute exists requiring or au

thorizing the officer to have such property appraised before re
leasing it to the debtor.  

5. - : The appraisal which section 522 of the Code 
requires to be made of property seized on judicial process, and 

claimed by the debtor to be exempt, has no reference whatever 
to property specifically exempted by section 530 of the Code.  

REHEARING of case reported in 54 Neb. 787. Judgment 
beloto affirmed.  

Clark & Allen, for plaintiff in error.  

Good & Good, contra.  

RAGAN, C.  

This is a rehearing of Johnson v. Bartek, 54 Neb. 787.  
Johnson sued Scott before a justice of the peace and 
caused a writ of attachment to be issued and Scott's 
pioperty seized thereon. The ground of the attachment 
was that Scott was a non-resident of the state. Scott 
subsequently appeared before the justice and moved to 
discharge the attachment. His motion was overruled, 
the attacihment sustained, judgment rendered against 
him, and the justice issued an order for the sale of the at
tached property. Scott then filed with the sheriff an 
inventory, under oath, of all the property which he 
owned, accompanied by an affidavit alleging that he was 
a resident of the state, the head of a family, and that 
he had neither houses, lands, nor town lots exempt as 
a homestead; and thereupon the sheriff attempted to 

have the property appraised in accordance with -section 
522 of the Code of Civil Procedure. The appraisers fixed 

the value of all Seott's property at less than $100, and 
thereupon the sheriff turned over the property he had 
attached to Scott. This suit was brought by Johnson 
against the sheriff to hold him liable for the amount of 

the judgment against Scott, because of his release of the
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property attached. The court below directed a verdict 
for the sheriff, and Jolhnson brought the case here on 
error. On the former hearing we reversed the judgment 
of the district court, solely upon the ground that the ap
praisement which the sheriff attempted to have made 
of the attached property was void, as it was made by 
only two appraisers and the statute required three.  

1. The argument of the plaintiff in error is that the 
order or judgment of the justice of the peace overruling 
the motion to discharge the attachment fixed the status 
of the attached property-that is, adjudicated that it 
was not exempt and was liable to be sold for the satis
faction of the judgment rendered in the case in which 
the property was seized; and, since this judgment stands 
unreversed and unappealed from, bot'h the debtor and 
the sheriff are now estopped from asserting that the 
property was exempt and was not liable to be sold to 
satisfy that judgment. To support this contention coun
sel cite us to State v. Sanford, 12 Neb. 425, and State v.  
Krwanpus, 13 Neb. 321. Those cases sustain the conten
tion of counsel, and the decisions were based upon the 
doctrine that attached property is in the custody of the 
law, and the judgment of the court sustaining the at
tachment includes a judgment that the property is not ex
empt. But these cases were expressly overruled by this 
court in Hamilton v. Fleming, 26 Neb. 240, and State v. Car
son, 27 Neb. 501; and the doctrine of the court now is that 
the judgment of a court sustaining an attachment does 
not settle the status of the attached property,-that is, 
does not determine whether or not it was exempt from 
seizure on attachment. (State v.Wilson, 31 Neb. 462; Smith 
v. Johnson, 43 Neb. 755.) The reason for the rule was 
stated by HARRISON, J., in Quigley v. McEvony, 41 Neb.  
73, to be that the question a's to whether attached prop
erty is or is not exempt is not an issue involved in an 
attacnment proceeding; that tie issue involved in that 

proceeding is whether or not the grounds stated in the 
affidavit for attachment are true. It therefore follows
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that an officer sued by a debtor for selling exempt prop
erty could not successfully defend solely by showino 
that he seized the property on attacilhment, and that the 
attachment, on motion of the debtor to dissolve, was sus
tained. He would have to go further and show either 
that the property was not exempt from seizure or that 
the debtor had waived his exemption.  

2. As already stated, we held on the former hearing 
that the attempted appraisement made of the property 
in question by the sheriff was void. We adhere to that 
conclusion. But the undisputed evidence in the case 
shows that the property which the sheriff released was 
property specifically exempt from sale on judicial pro
cess by -section 530 of the Code of Civil Procedure; and 
the contention -of the defendant in error is that, notwith
standing the attempted appraisenent was void, the 
judgment of the district court was right, since no statute 
exists authorizing or requiring the sheriff to have specif
ically exempt property appraised. The territorial legis
lature of Nebraska in 1859 exempted from sale on judi
cial process a home-stead not exceeding 160 acres of 
land outside of a municipal corporation, or land consist
ing of not more than two contiguous lots within an in

corporation, and at the same time provided how lands 
leviod upon and claimed as a homestead might be se
lected and set apart; and in the same year it enacted 
what is now section 530 of our Code of Civil Procedure, 
specifically exempting from sale on judicial process cer

tain specifically named property of the debtor. Neither 

at that time, nor at any time subsequent thereto, has the 
legislature provided in what manner specifically exempt 
property seized on execution or attachment should be de
termined. It enumerated the articles of property which 
the debtori might hold as exempt, and specifically for
bade the seizure of those articles by sheriffs or con

stables. The law of 1859 in that respect renmains un

changed. An ofticer seizes property which is specifically 
exempt at his peril, and when sued for refu;ing to seize
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such property on process, it would seem that he might 
successfully defend himself by showing that it was spe
cifically exempt. In 1860 the territorial legislature, per
haps for the purpose of equalizing somewhat the exemp
tion between those who owned lands and those who did 
not, enacted what is now section 521 of our Code of Civil 
Procedure, ivhich provides that "All heads of families 
who have neit'her lands, town lots, nor houses subject to 
exemption as a homestead, under the laws of this state, 
shall have exempt from forced sale on execution the sum 
of five hundred dollars in personal property;" and the 
same legislature enacted what are now sections 522 and 
523 of our Code of Civil Procedure, which provide, in 
substance, that any person desiring to avail himself of 
the $500 of exemption allowed him in lieu of a home
stead might file an inventory under oath in the court 
where the judgment was obtained against him, or with 
the officer holding the executilon, of all the personal prop
erty owned by him, at any time before the property 
seized on execution had been sold, and the officer there
upon should cause the property to be appraised; and the 
debtor might select, at the appraisement made thereof, 
$500 worth of his property and hold it exempt. The ex
enmption provided for by this section 521 was intended 
by the legislature to be an exemption in addition to the 
property specifically exempted by section 530 of the 
Code. (W/illiams t. Goldeu, 10 Neb. 432.) 

We thus see that the legislature has divided property 
which is exempt from seizure by judicial process into two 
classes. The property of the first class is enuiierated in 
section 530 of the Code of Civil Procedure. That prop

erty is specifically exempted, not only to the resident 
and citizen who owns a homestead, but to the one who 
does not. The other exemption is a general one awarded 

to heads of families in the state who have neither lands, 
town lots, nor houses subject to exemption as a home
stead; and he who claims that exemption is required to 

file an inventory and have the property appraised as re-
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quired by section 522 of the Code. In such an inventory 
the property specifically exempted from sale on judicial 
process by isection 530 of the Code should not be in
cluded, or if included and appraised, the debtor, in 
making his selection, may first take out that specifically 
exempt property and then take $500 worth of the other 
property. It follows, therefore, we think, that when an 
officer is sued by a creditor for releasing the property of 
his debtor which had been seized on attachment or execu
tion, he may successfully defend himself if he shows 
(1) that the property was, as a matter of law, specifically 
exempt from seizure, or (2) that it was exempt under see
tion 521 at the election of the debtor, and that he had 
exercised his right to have it declared exempt by com
plying with the statute in that respect. In the case at 
bar the property in controversy was specifically exempt 
under section 530 of the Code, and it was not necessary 
for the officer to cause it to be appraised in order to 
shield hinielf from liability for returning it to the 
debtor. No statute exists authorizing him to have such 
property appraised. le, like every one else, must know 
the law. He must determine for himself, at his peril, 
whether or not property is specifically exempt. If he 
makes a mistake and sells specifically exempt property, 
he cannot escape liability therefor by showing that he 
had the property appraised in accordance with section 
521 of the Code. On the other hand, if the property is 
specifically exempt and he releases it, he is not liable 
to the creditor, because he did not have it appraised in 
accordance with said section. The judgment of the dis
trict court is 

AFFIRMED.  

NORVAL, J., dissenting.  

I agree that an order sustaining a writ of attachment 
is not an adjudication whether or not the property levied 
upon was exempt from judicial process, and that the ex
emption in favor of a debtor of personal property to the
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value of $500, provided by section 521 of the Code of Civil 
Procedure, is in addition to the specific exemptions des
ignated in section 53.0 of said Code, but I do not assent 
to the proposition that in an action by a creditor against 
a sheriff for releasing property seized by him under an 
attachment it is a sufficient defense for the officer to 
show that the property was specifically exempt to the 
debtor. This doctrine implies that an officer may plead 
such exempt character of the property, although the 
debtor never claimed it was so exempt, and it was not 
released -on that ground. It is too well settled to re
quire the citation of authorities in support thereof that 
the statutory exemption of chattels from levy and sale on 
execution or attachment is a personal privilege which 
must be claimed by the debtor, or his agent or repre
sentative, before the sale or the rigtht will be lost. And 
this rule is as applicable to the specific exemptions enu
merated in section 530, as to the exemption of $500 in lieu 
of a homestead authorized by section 521, since said sec
tion 530, after enumerating the personalty specifically 
exempt, declares that "all of which articles hereinbefore 
intended to be exempt, shall be chosen by the debtor, 
his agent, clerk, or legal representative, as the case may 
be." 

It i's manifest that property levied upon which is specif
ically exempt mu-st be claimed as such before sale either 
by the debtor himself -or some one by him duly author
ized to act in his behalf. There is in this record not a 
particle of -evidence tending to show, nor is there any 
averment in the answer, that the attaching debtor, 
Scott, ever demanded of the sheriff that the property 
be returned to him on the ground that it was specifically 
exempt, or that it was released as being exempt under 
section 530. On the contrary, the uncontradicted evi
dence discloses that Mhe debtor and officer alike acted 
Upon th-e e&1 cu upo th teor tat th-poprt was exempt under see
tion 521. Scott.filed with the sheriff such an inventory of 
his personal property as required by section 522 of said
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Code to entitle a debtor to avail hims:elf of the $500 ex
emption provided by section 521, and the sheriff at
tempted to appraise the property under section 522, but 
called to his assistance as appraisers only two freehold
ers, instead of three as by said section required. The ap
praisement was therefore invalid and constituted no justi
fication to the officer to release the property from the levy 
of the attachment. The trical court directed 'a verdict for 
the defendant on the theory that the property was ex
empt under section 530, while the debtor, so far as this 
record shows, never claimed the property was specific
ally exempt, and this court approves and sanctions the 
judgament rendered on the verdict. I am unable to reach 
the conclusion that an officer can release from the levy 
of an attachment personal property as being exempt un
der section 521 of said Code, and afterwards justify his 
action by showing that the chattels were specifically 
exempt, when the debtor had never claimed that they 
were so exempt. Scott waived his right to assert the 
specific exempt character of the property, and it is no 
justification to the sheriff to establish the property was 
exempt under the provisions of said section 530. Under 
the decision of the majority, carried to its logical extent, 
if a sheriff releases his levy upon personal property be
cause the debtor was not the owner thereof, or for any 
other cause, the officer may defeat a suit brought argainst 
him by the creditor for such release, by establishing that 
the property was exempt, althougth the debtor had never 
claimed his exemption. The judgment of the district 
court is wrong and should be reversed.


