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SUPREME COURT COMMISSIONERS.

(Laws 1893, chapter 16, page 150.)

SgcrioN 1. The supreme court of the state, immedi-
ately upon the taking effect of this act, shall appoint
three persons, no two of whom shall be adherents to the
same political party, and who shall have attained the age
of thirty years and are citizens of the United States and
of this state, and regularly admitted as attorneys at law
in this state, and in good standing of the bar thereof, as
commissioners of the supreme court.

Suc. 2. It shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of
its duties in the disposition of the numerous cases now
pending in said court, or that shall be brought into said
court during the term of office of such commissioners.

Sic. 3. The said commissioners shall hold office for the
period of three years from and after their appointment,
during which time they shall not engage in the practice
of the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the
same time and in the same manner as salaries of the
judges of the supreme court are paid. - Before entering
upon the discharge of their duties they shall each take
the oath provided for in section one (1) of article fourteen
(14) of the constitution of this state. All vacancies in
this commission shall be filled in like manner as the orig-
inal appointment. Provided, That upon the expiration of
the terms of said commissioners as hereinbefore provided,
the said supreme court shall appoint three persons hav-
ing the same qualifications as required of those first ap-
pointed as commissioners of the supreme court for a fur-
ther period of three years from and after the expiration
of the term first herein provided, whose duties and sala-
ries shall be the same as those of the commissioners origi-
nally appointed. (Amended, Laws 1895, chapter 30, page

5.
15 ) (vii)



See page xlvii for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge or
commissioner writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page lv.

(viii)
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Hoxn. T. O. C. HARRISON, CHIEF JUSTICE,
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HeNrY E. LEWIS, APPELLEE, V. CITY OF LINCOLN, '
. APPELLANT.

FiLEp MAY 4,1898. No. 8031.

1. Dedication: PrAT: STREETS. An effectual statutory dedication of °
land for use as a public street cannot result from the filing of a
plat, in the office of the county clerk or register of deeds, by one
who is not the owner of the fee. .

2. Highways: PrEscriprioN. To establish a highway by prescription
there must be a continuous user by the public under a claim of
right, distinctly manifested by some appropriate action on the
part of the public authorities, for a period equal to that required
to bar an action for the recovery of title-to land.

: SEcTION-LINES: DAMAGES. A resolution adopted by a board
of county commissioners purporting to establish a section-line
road, within the county for which they are acting, is valid as a
preliminary order; but before such road can be actually opened

5 ®

3.
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there must be a proceeding upon proper notice to ascertain dam-
ages. '

4. Eminent Domain: DAMAGES: CONSTITUTIONAL T.aw. Under section
21, article 1, of the constitution, which declares “The property of
no person shall be taken or damaged for public use without just
compensation therefor,” a landowner cannot be required to sur-
render his land for public use until his damages are first ascer-
tained and cither paid or proper provision made for their pay-
ment.

5. Quieting Title: STrEETs: CiTY. Where a city asserts the existence
of a public street, and seeks to have its title thereto quieted and
confirmed as against the general owner of the land, it must show
affirmatively every fact essential to the establishment of its claim.

'

APPRAL from the district court of Lancaster county.
Heard below before TIBBETS, J. Affirmed.

N. C. Abbott, for appellant.
Harwood, Ames & Pettis, contra.

SULLIVAN, J.

By its answer appellant claims that the strip of land
in controversy in this action is a part of Twenty-seventh
street, in the city of Lincoln, and asks to have its title
thereto quieted and confirmed as against Henry E. Lewis,
who is conceded to be the fee owner of the tract of
which the disputed strip is a part. The city claims title
by dedication, by prescription, and under an order of
the county commissioners of Lancaster county purport-
ing to establish a public road over the locus in quo. The
assertion of title by virtue of a dedication is based on the
fact that the disputed strip is embraced in the plat of an
addition to the city of Lincoln filed in the office of the
county clerk of said county by James O. Young, a former
owner of the tract of which the land in question formed
a part. The filing of this plat was manifestly ineffectual
as a statutory dedication, because it did not profess to
devote this strip to the use of the public as a street, and
for the further and more forceful reason that Young was
not the owner of the strip when the plat was filed, having
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sold and conveyed it to another some months prior to that
time. The evidence touching the establishment of an ease-
ment by prescription is somewhat conflicting and equivo-
cal, but we think it fails to sustain appellant’s claim
in that regard. The principle to be deduced from the .
authorities seems to be that a highway may be estab-
lished by continuous adverse user by the public for a
period equal to that required to bar an action for the
recovery of title to land; but the use by the public must
be under a claim of right distinctly manifested by some
appropriate action on the part of the public authorities.
If the use was by the express or implied permission of
the owner of the land, and the public authorities have
not improved or repaired it as a highway or exercised
any control or dominion over it, a road by prescription
is not established. (Lanier v. Booth, 50 Miss. 410; Irwin
v. Digion, 9 How. [U. 8.] 10; Stewart v. F'rink, 94 N. Car.
487; Blanchard v. Moulton, 63 Me. 437; Cyr v. Madore, 73
Me. 53; Pentland v. Keep, 41 Wis. 490; State v. Green, 41
Ia. 693; Engle v. Hunt, 50 Neb. 358.) The second point
in the syllabus of the last mentioned case states the rule
as follows: “To establish a highway by prescription
there must be a user by the general public under a claim
of right, and which is adverse to the occupancy of the
owner of the land, of some particular or defined way or
track, uninterruptedly, without substantial change, for
a period of time necessary to bar an action to recover
the land.” The evidence in this case shows clearly
enough that Lewis and his predecessors, in the owner-
ship and occupancy of the premises adjoining the dis-
puted strip, always considered themselves the owners
of the strip and continuously used it to some extent, and
exercised dominion over it in their own right. On the
other hand, it does not appear that the city authorities
ever did anything until just prior to the commencement
of this action to indicate that they claimed the strip as
part of a public street.

It is said by counsel for appellant that Lewis’ occu-
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pancy and use of the strip were permissive, and in sup-
port of the assertion we are referred to certain general
ordinances of the city of Lincoln conferring upon lot
- owners the right to use portions of the streets in front
of their premises for the cultivation and care of orna-
mental trees. But, since Lewis was the owner of the fee,
- it may with equal or greater reason be insisted that the
very limited use by the public of the sidewalk first laid in
front of his house was permissive and not adverse.

It appears from the record that on November 1,1882, the
county board of Lancaster county made an order for the
establishment of a section-line road over and across the
locus in quo. The proceedings were taken under the gen-
eral provisions of the road law, but there is no legal evi-
dence before us that there was any substantial compli-
ance therewith. However, as the order contemplated the
establishment of a road on a section-line, it was un-
doubtedly valid as a preliminary order. (Throckmorton
v. State, 20 Neb. 647; McNair v. State, 26 Neb. 257; How-
ard v. Brown, 37 Neb. 902; Rose v. Washington County, 42
Neb. 1; Barry v. Deloughrey, 47 Neb. 354; Oyler v. Ross,
48 Neb. 211)) But before the county commissioners could
physically appropriate the land in question it was nec-
essary that they should give the owner notice and ascer-
tain his damages and pay, or provide for the payment,
of the same. Section 21, article 1, of the constitution
declares: “The property of no person shall be taken or
damaged for public use without just compensation there-
for.” And it has been repeatedly held that before a land-
owner can be required to surrender possession of his
land for a public use his damages must be first ascer-
tained and either paid or proper provision made for their
payment. (Republican Valley R. Co. v. Fink, 18 Neb. 82;
Zimmerman v. County of Kearney, 33 Neb. 620; Licingston
v. Commissioners of Johnson County, 42 Neb. 277.) In the
last mentioned case it was further held that this compen-
sation must be provided whether the landowner makes
claim for damages or not. And in the case of Barry v.
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Deloughrey, supra, it is said: “The county board may,
without petition or notice, make a preliminary order es-
tablishing a section-line road, or declaring that it shall
be opened; but before it can be actually opened theve
must be proceedings upon proper notice to ascertain
damages.” In this case it does not appear that any no-
tice was given by the board after it acquired jurisdiction
to act. Neither does it appear that there was any action
taken for the ascertainment of damages, but, on the con-
trary, it is fairly inferable from the record that no such
action was taken. Consequently, the county authorities
never acquired the right to take the land in dispute and
use it as a highway; and, indeed, it is not disclosed by the
record that they ever attempted to do so. This being an
action in which the city, by its counter-claim, seeks to
have an easement adjudged to exist across the appellee’s
land, it is for it to show affirmatively every fact which is
essential to the establishment of its claim. (Robinson v.
Mathwick, 5 Neb. 252) We are satisfied from an exam-
ination of the entire record that Lewis’s title to the por-
tion of the disputed strip involved in this appeal has not
been divested, and the decree of the district court is

therefore
ATFFIRMED.

D. W. HOTALING ET AL. V. TECUMSEH NATIONAL BANK
ET AL.

FILED MAY 4, 1898. No. 8013.

1. Breach of Contract: EQUITABLE COUNTER-CLATM: TRIAL TO COURT.
Where the answer to a petition for the recovery of damages for
a breach of contract presents an equitable counter-claim which is
traversed by a reply, the issues of fact thus arising are triable to
the court without a jury.

2. Breach of Covenant Against Incumbrances: MISTAKE: PLEADING.
In an action for damages for a breach of the covenant against
jnecumbrances contained in a deed, an answer charging that the
deed executed by the grantors does not contain a correct expres-

~
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sion of the intention of the parties in regard to the transaction
sufficiently alleges the mutuality of the mistake.

3. Deeds as Mortgages: EVIDENCE: MISTAKE. Evidence examined,
and held to sustain the finding of the trial court that the deeds
in question, though absolute in form, were intended to indemnify
the grantees and others against a contingent liability, and were,
therefore, mortgages. Held, further, That the evidence justifies
the finding that the insertion in such deeds of covenants of war-
ranty against incumbrances was the result of a mutual mistake
of the parties.

ERROR from the district court of Johnson county.
Tried below before BABCOCK, J. Affirmed.

T. Appelget, for plaintiffs in error.
John H. Ames, C. Gillespie, and S. P. Davidson, contra.

SULLIVAN, J.

On September 30, 1891, the firm of Russell & Holmes,
being heavily indebted to the Tecumseh National Bank,
conveyed to it, as security for such indebtedness, certain
real estate situated in Johnson and Pawnee counties,
in this state. The conveyance was by deeds of general
warranty expressly declared to be subject to certain in-
cumbrances therein mentioned. Afterwards Russell &
Holmes, in order to obtain money with which to dis-
charge their indebtedness to the bank and thus enable
it to continue in business, induced the plaintiffs and
forty-three others to execute to them a large number
of accommodation notes, aggregating $57,250. These
notes were obtained on the promise of Russell & Holmes
that they would, with the proceeds thereof, pay off their
indebtedness to the bank and then cause the bank to
transfer said real estate to trustees for the benefit of the
accommodation note makers. In pursuance of this ar-
rangement the bank’s claim was satisfied, and it there-
upon joined with Russell & Holmes in conveying by war-
ranty deeds the real estate aforesaid to Dew, Jolly, and .
Harris, as trustees for all the note makers. These deeds
were made subject to the incumbrances mentioned ix the

A
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deeds from Russell & Holnes to the bank. It was sub-
sequently ascertained that, in addition to ihe incum-
brances mentioned and excepted in the deeds to the bank
and from the bank to the trustees, there were other valid
incumbrances on the land amounting in the aggregate
to about $4,000. The trustees removed these incum-
prances, and this action was thereupon commenced to re-
cover damages for breach of the covenants of warranty
contained in the deeds. The judgment of the district
court was in favor of the defendants, and the plaintiffs
prosecute error.

The refusal of the trial court to submit the issues to
a jury is the first error assigned. The case made by the
petition was an ordinary legal action to recover damages
for breach of contract, and the issues of fact raised
therein were, of course, triable to a jury. (Kuhl v. Pierce,
44 Neb. 584.) But the answer presented an equitable
counter-claim. It charged that the conveyances from
Russell & Holmes to it were intended to secure an in-
debtedness and were, therefore, in legal effect mortgages;
and that the conveyances by the bank to the trustees
were executed for the purpose only of transferring its
interest in the land in fulfillment of a promise given by
Russell & Holmes t» the note makers that such transfer
would be made. These allegations of the answer were
traversed by the reply, and the issues of fact thus arising
were triable to the court without a jury. In 7 Ency. PL
& Pr. 810, the rule is thus stated: “When an equitable
defense is presented, it is to be decided by the court as
if it were an equitable proceeding, before other issues
are determined, because the determination of the equita-
ble issues in favor of the defendant would put an end
to the litigation and obviate the necessity of trying the
legal issues involved.” And in Peden v. Cavins, 134 Ind.
494 it is said that “a demand for a jury should only in-
clude a demand for the trial of such issues as are triable
by a jury, and when several issues are joined in a cause,
gome triable by jury and some by the court, and a de-
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mand for a jury to try all the issues is made, it is not
error to refuse it.” To the same effect are the cases of
Van Orman v. Spafford, 16 Ia. 186 5 South End Mining Co.
v. Tinney, 35 Pac. Rep. [Nev.] 89; Quinby v. Conlan, 104
U. 8. 503; Estrada v. Murphy, 19 Cal. 248; Suessenbach
v. First Nat. Bank, 5 Dak. 477 5 Lombard v. Cowham, 34
Wis. 490. The action of the trial court in trying the
issues without a, jury was, therefore, not erroneous.

It is next insisted that the answer does not allege
that there was any mutual mistake in failing to except
the incumbrances in question from the operation of the
covenants of warranty contained in the deeds from the
bank to the trustees. But we think the answer is in
that respect quite sufficient. Tt charges that the agree-
ment, in pursuance of which the deeds to the trustees
were executed, was that the bank should assign its in-
terest in the land to them for the benefit of the signers
of the accommodation notes; and that such deeds were
executed in performance of that agreement and for no
other purpose. These averments clearly show that the
deeds executed by the bank did not contain a correct
expression of the intention of the parties in regard to
the transaction. They show that there was a mistake
in the insertion of the covenants against incumbrances
and that such mistake was mutual. :

It is also contended on behalf of the plaintiffs that the
evidence does not sustain the finding of the trial court
that the deeds were not absolute conveyances. In sup-
port of this contention special stress is laid on the fact
that the trustees sold, and certain officers of the bank
purchased, a considerable portion of this land without
any action having been taken to foreclose the equity of
redemption of Russell & Holmes therein. This, cer-
tainly, would be a persuasive circumstance were it not
for the fact that Russell & Holmes Joined with the
trustees in making the conveyances. The fact that they
did so join indicates that all the parties must have re-
garded the deeds held by the trustees as mortgages se-
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curing the indebtedness due from Russell & Holmes to
the note signers. After a careful examination of all the
evidence, we are entirely satisfied with the conclusion
reached by the trial court, and its judgment is, therefore,

AFFIRMED.

WYATT-BULLARD LUMBER COMPANY V. MARY F. BOURKE
ET AL.

FirLep May 4,1898. No. 8017,

1. Mortgages: EsTATES: MERGER. Ordinarily, when one having a
mortgage on real estate becomes the owner of the fee the former
estate is merged in the latter.

2. : : . But the mortgagee may in such case keep
his mortgage alive when it is essential to his security against an
intervening title. 1f there was no expression of his intention in
relation to the matter at the time he acquired the equity of re-
demption, it will be presumed, in the absence of circumstances.
indicating a contrary purpose, that he intended to do that which
would prove most advantageous to himself.

: EQUITY OF REDEMPTION: PURCHASE BY MORTGAGEE. When
the equity of redemption is sold on judicial process against the
owner thereof the mortgagee may purchase and hold the same
either for himself or in trust for such owner.

4. Trusts; PURCHASER AT EXEcUTION SALE. Evidence examined, and
held to sustain a finding of the trial court that the grantee in a
deed given as security purchased the equity of redemption at an
execution sale in trust for the grantor.

Error from the district court of Douglas county.
Tried below before FERGUSON, J. Affirmed.

G. W. Shields, for plaintiff in error. -
Charles A. Goss and R. W. Richardson, contra.

SULLIVAN, J.

Charles C. Garmong, being the owner of part of lot
11, in block 13, of E. V, Smith’s Addition to the city of
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Omaha, mortgaged the same to Mary F. Bourke to se-
cure an indebtedness of $3,500. The Merchants National
Bank had a judgment lien against the property, subject
to the Bourke mortgage, and, subject to said mortgage
and judgment, the Wyatt-Bullard Lumber Company had
a warranty deed executed to it by Garmong and his wife,
Clara C. Garmong, conveying said premises as security
for the payment of a promissory note for $1,850, due
and payable on July 29, 1892. On September 29, 1891,
the property was sold for the satisfaction of the bank’s
judgment and the lumber company became the pur-
chaser at the sale, and on October 14, 1891, obtained
a sheriff’s deed therefor. This deed was not recorded
until April 11, 1893, and the lumber company made no
attempt at any time to obtain possession of the premises
or to secure the rents and profits thereof. John A. Hor-
bach was the agent of the plaintiff for the collection of
her claim against Garmong and was, also, the agent
of Garmong to manage the property and collect the
rents. As such agent he did, after the sale and up to
the time of the trial, without any objection on the part
of the lumber company, manage the property, collect
the rents, and apply the same upon the Bourke mort-
gage. In this action, which was brought to foreclose
said mortgage, the lumber company, being made a party
defendant, filed an answer claiming to be the fee owner
of the premises from the date of the sheriff’s deed and
demanding a judgment against the plaintiff for the rents
collected by Horbach and received by her. Upon the
trial, which was had December 12, 1894, the court
specially found as follows: “The court further finds from
the evidence that the defendant Wyatt-Bullard Lumber
Company purchased said real estate at said sale as the
trustee of Charles C. Garmong, and for the purpose of
preserving and protecting their interest therein as
trustees or mortgagees, and they are entitled to add the
sum so paid to the amount of their lien on said prem-
ises. The court also finds that said Wyatt-Bullard Lym-
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ber Company would be entitled to a lien upon said real
estate for the balance still due and unpaid from Charles
C. Garmong, it being admitted in open court by said
company that a part of its claim is paid, but the said
Wiyatt-Bullard Lumber Company having refused and de-
clined to amend its cross-petition and to take proof as
to said balance, and having elected to stand on its an-~
swer and cross-petition filed herein, no finding of a lien:
in favor of said Wyatt-Bullard Lumber Company is
herein made, to all of which above findings Wyatt-Bul-
lard Lumber Company duly excepts.”

The lumber company insists that this finding is not
sustained by the evidence and that the judgment against
it based thereon should be reversed. There was, it is
true, no understanding or agreement between Garmong
and the company that the latter should buy the prop-
erty and hold the title thereto in trust for the former;
neither was there any such obligation imposed by law.
Nevertheless, the conclusion reached by the trial court
is warranted by the evidence and must be approved.
Mrs. Garmong was not a party to the judgment on which
the sale was made, and, therefore, the sale did not ex-
tinguish her inchoate right of dower in the premises.
The estaté acquired by the warranty deed being superior °
to the right of dower, and that obtained by the sheriff’s
deed being subordinate to that right, the best interests
of the company demanded that the two estates be kept
separate so that its rights under the former deed might
be asserted in a court of equity if the necessity therefor
should ever arise. Whether the estate conveyed by the
warranty -eed merged in the estate conveyed by the
deed of the sheriff would depend, of course, on the in-
tention of the company at the time it acquired the equity
of redemption. (Forbes v. Moffat, 18 Ves. Jr. [Eng.] 384;
2 Pomeroy, Equity Jurisprudence, [1st ed.] sec. T9L;
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207.) There
being, at that time, no unequivocal expression of inten-
tion, its purpose must be inferred from its acts and con-
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duct and from all the circumstances surrounding the
transaction. The rule is that it will be presumed to have
intended to do that which would prove most advanta-
geous to itself. In the case of Lowman v. Lowman, 118 I11.
582, it is said: “It will be presumed, as matter of law,
that the mortgagee must have intended to keep his mort-
- gage alive, when it was essential to his security against
an intervening title or incumbrance.” It is further said
in the same case that the failure to surrender the notes
and cancel the mortgage is a circumstance indicating
that the mortgage had not been extinguished. In this
case it is clear that a merger of the two estates would
be prejudicial to the interests of the company, and that
fact alone justifies the presumption that no merger oc-
curred. The inferences afforded by the company’s con-
duct also tend strongly to establish the same conclu-
sion. In pirchasing at the execution sale its purpose
manifestly was to protect the interest it already had
and not to acquire a new title. That it might have
bought the equity of redemption for itself and still kept
its mortgage on foot is not to be doubted. (Wathews v.
Jones, 47 Neb. 616; Miller v. Finn, 1 Neb. 254; Vander-
kemp v. Shelton, 11 Paige Ch. [N. Y.] 28.) But appar-
ently it did not buy for itself but for Garmong; and it
is evident the latter ratified and approved its act, for,
notwithstanding the sale, he continued to deal with the
property as the owner thereof. He exercised complete
dominion over it, expelling one tenant, putting another
in possession, paying taxes and insurance, making re-
pairs, and collecting rents. It also appears that he made
payments on his indebtedness to the company after the
sale. At the same time the conduct of the company, in
failing to record its deed, in making no demand for pos-
session or for the rents, although the property was yield-
ing a monthly rental of $30, is not explicable on the
theory that it bought for itself or considered itself the
absolute owner. As the conclusion thus reached must
result in an affirmance of the judgment of the tria{l court,
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it becomes unnecessary to examine and decide other
questions discussed in the briefs of counsel. The judg-

ment of the distriet court is
ATFFIRMED.

MARY JANE CLELAND, APPELLANT, V. HAMILTON LoAN
& TRrRUST COMPANY, APPELLEE, ET AL.

FiLep May 4,1898. No. 8023.

1. Vacating Judgment: DEFENSE TO AcTioN. A party seeking relief
in equity from a judgment taken against him by default must
exhibit a defense to the action, and also show that the rendition
of such judgment was not due to his failure to take such proper
steps for his own protection as an adequate foresight of conse-
quences would naturally suggest.

2. . LacHEs. A judgment will not be set aside on the
application of a party who has by his own laches failed to avail

himself of an opportunity to defend.

APPEAL from the district court of Adams county.
Heard below before BraLL, J. Affirmed.

B. F. Smith and W. P. McCreary, for appellant.
Wharton & Baird and M. A. Haertigan, contra.

SULLIVAN, J. e

Mary J. Cleland and Isaac G. S. Cleland are husband
and wife and for some years prior to the commencement
of this action occupied the real estate here in contro-
versy as a family homestead, the title thereto being in
Mrs. Cleland. In 1889 Cleland borrowed from the Ham-
ilton Loan & Trust Company $6,500, giving as security
therefor two mortgages on this property, executed by
himself and purporting to have been signed and ac-
knowledged by his wife. The money thus obtained was
intended to be nsed, and in fact was used, in paying oft
mortgages on the premises then existing and of ungues-
tioned validity. Afterwards the loan and trust company
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brought an action in the district court of Adams county
to foreclose one of said mortgages and caused a sum-
mons to be issued and personally served on Mrs. Cleland.
She, however, made no appearance in the case and judg-
ment was rendered against her by default on December
16, 1890. In execution of the decree of foreclosure the
premises were subsequently offered for sale and sold to
the Hamilton Loan & Trust Company, and at the No-
vember, 1892, term of the court the sale was confirmed
and a writ of possession ordered to be issued in favor of
the purchaser. Such process was thereupon issued, and,
to prevent its enforcement and to secure a vacation of
the order of confirmation and decree of foreclosure, Mrs.
Cleland commenced this action in the district court, al-
leging in her petition that she never signed or acknowl-
edged a mortgage to the Hamilton Loan & Trust Com-
pany, and that when served with summons in the origi-
nal case she supposed the writ was issued in a suit to
foreclose a mortgage previously given by her to one
Deitz and to which she had no defense. There was a
trial of the issues, resulting in a general finding and
judgment in favor of the loan and trust company, and
Mrs. Cleland brings the cause to this court by appeal.
We entirely agree with appellant that her signature
to the mortgage in question was forged and that the
notarial certificate of her acknowledgment was false.
These facts are indisputably established by the proof.
Nevertheless, the decree of the district court is right and
must be affirmed. It is an inflexible rule that a party
seeking relief in equity from a judgment taken against
him by default must exhibit a defense to the action and
also show that such judgment is the result of fraud,
accident, or mistake, unmixed with fault or negligence
on his part. A judgment will not be set aside on the
application of a party who has, by his own laches, failed
to avail himself of an opportunity to defend. This salu-
tary rule rests on principle and authority, and its rigid
enforcement is necessary for the repose of society, by









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































