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SUPREME COURT COMMISSIONERS.

(Laws 1893, chapter 16, page 150.)

SgcrioN 1. The supreme court of the state, immedi-
ately upon the taking effect of this act, shall appoint
three persons, no two of whom shall be adherents to the
same political party, and who shall have attained the age
of thirty years and are citizens of the United States and
of this state, and regularly admitted as attorneys at law
in this state, and in good standing of the bar thereof, as
commissioners of the supreme court.

Suc. 2. It shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of
its duties in the disposition of the numerous cases now
pending in said court, or that shall be brought into said
court during the term of office of such commissioners.

Sic. 3. The said commissioners shall hold office for the
period of three years from and after their appointment,
during which time they shall not engage in the practice
of the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the
same time and in the same manner as salaries of the
judges of the supreme court are paid. - Before entering
upon the discharge of their duties they shall each take
the oath provided for in section one (1) of article fourteen
(14) of the constitution of this state. All vacancies in
this commission shall be filled in like manner as the orig-
inal appointment. Provided, That upon the expiration of
the terms of said commissioners as hereinbefore provided,
the said supreme court shall appoint three persons hav-
ing the same qualifications as required of those first ap-
pointed as commissioners of the supreme court for a fur-
ther period of three years from and after the expiration
of the term first herein provided, whose duties and sala-
ries shall be the same as those of the commissioners origi-
nally appointed. (Amended, Laws 1895, chapter 30, page

5.
15 ) (vii)



See page xlvii for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge or
commissioner writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page lv.

(viii)
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HeNrY E. LEWIS, APPELLEE, V. CITY OF LINCOLN, '
. APPELLANT.

FiLEp MAY 4,1898. No. 8031.

1. Dedication: PrAT: STREETS. An effectual statutory dedication of °
land for use as a public street cannot result from the filing of a
plat, in the office of the county clerk or register of deeds, by one
who is not the owner of the fee. .

2. Highways: PrEscriprioN. To establish a highway by prescription
there must be a continuous user by the public under a claim of
right, distinctly manifested by some appropriate action on the
part of the public authorities, for a period equal to that required
to bar an action for the recovery of title-to land.

: SEcTION-LINES: DAMAGES. A resolution adopted by a board
of county commissioners purporting to establish a section-line
road, within the county for which they are acting, is valid as a
preliminary order; but before such road can be actually opened

5 ®

3.
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there must be a proceeding upon proper notice to ascertain dam-
ages. '

4. Eminent Domain: DAMAGES: CONSTITUTIONAL T.aw. Under section
21, article 1, of the constitution, which declares “The property of
no person shall be taken or damaged for public use without just
compensation therefor,” a landowner cannot be required to sur-
render his land for public use until his damages are first ascer-
tained and cither paid or proper provision made for their pay-
ment.

5. Quieting Title: STrEETs: CiTY. Where a city asserts the existence
of a public street, and seeks to have its title thereto quieted and
confirmed as against the general owner of the land, it must show
affirmatively every fact essential to the establishment of its claim.

'

APPRAL from the district court of Lancaster county.
Heard below before TIBBETS, J. Affirmed.

N. C. Abbott, for appellant.
Harwood, Ames & Pettis, contra.

SULLIVAN, J.

By its answer appellant claims that the strip of land
in controversy in this action is a part of Twenty-seventh
street, in the city of Lincoln, and asks to have its title
thereto quieted and confirmed as against Henry E. Lewis,
who is conceded to be the fee owner of the tract of
which the disputed strip is a part. The city claims title
by dedication, by prescription, and under an order of
the county commissioners of Lancaster county purport-
ing to establish a public road over the locus in quo. The
assertion of title by virtue of a dedication is based on the
fact that the disputed strip is embraced in the plat of an
addition to the city of Lincoln filed in the office of the
county clerk of said county by James O. Young, a former
owner of the tract of which the land in question formed
a part. The filing of this plat was manifestly ineffectual
as a statutory dedication, because it did not profess to
devote this strip to the use of the public as a street, and
for the further and more forceful reason that Young was
not the owner of the strip when the plat was filed, having
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sold and conveyed it to another some months prior to that
time. The evidence touching the establishment of an ease-
ment by prescription is somewhat conflicting and equivo-
cal, but we think it fails to sustain appellant’s claim
in that regard. The principle to be deduced from the .
authorities seems to be that a highway may be estab-
lished by continuous adverse user by the public for a
period equal to that required to bar an action for the
recovery of title to land; but the use by the public must
be under a claim of right distinctly manifested by some
appropriate action on the part of the public authorities.
If the use was by the express or implied permission of
the owner of the land, and the public authorities have
not improved or repaired it as a highway or exercised
any control or dominion over it, a road by prescription
is not established. (Lanier v. Booth, 50 Miss. 410; Irwin
v. Digion, 9 How. [U. 8.] 10; Stewart v. F'rink, 94 N. Car.
487; Blanchard v. Moulton, 63 Me. 437; Cyr v. Madore, 73
Me. 53; Pentland v. Keep, 41 Wis. 490; State v. Green, 41
Ia. 693; Engle v. Hunt, 50 Neb. 358.) The second point
in the syllabus of the last mentioned case states the rule
as follows: “To establish a highway by prescription
there must be a user by the general public under a claim
of right, and which is adverse to the occupancy of the
owner of the land, of some particular or defined way or
track, uninterruptedly, without substantial change, for
a period of time necessary to bar an action to recover
the land.” The evidence in this case shows clearly
enough that Lewis and his predecessors, in the owner-
ship and occupancy of the premises adjoining the dis-
puted strip, always considered themselves the owners
of the strip and continuously used it to some extent, and
exercised dominion over it in their own right. On the
other hand, it does not appear that the city authorities
ever did anything until just prior to the commencement
of this action to indicate that they claimed the strip as
part of a public street.

It is said by counsel for appellant that Lewis’ occu-
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pancy and use of the strip were permissive, and in sup-
port of the assertion we are referred to certain general
ordinances of the city of Lincoln conferring upon lot
- owners the right to use portions of the streets in front
of their premises for the cultivation and care of orna-
mental trees. But, since Lewis was the owner of the fee,
- it may with equal or greater reason be insisted that the
very limited use by the public of the sidewalk first laid in
front of his house was permissive and not adverse.

It appears from the record that on November 1,1882, the
county board of Lancaster county made an order for the
establishment of a section-line road over and across the
locus in quo. The proceedings were taken under the gen-
eral provisions of the road law, but there is no legal evi-
dence before us that there was any substantial compli-
ance therewith. However, as the order contemplated the
establishment of a road on a section-line, it was un-
doubtedly valid as a preliminary order. (Throckmorton
v. State, 20 Neb. 647; McNair v. State, 26 Neb. 257; How-
ard v. Brown, 37 Neb. 902; Rose v. Washington County, 42
Neb. 1; Barry v. Deloughrey, 47 Neb. 354; Oyler v. Ross,
48 Neb. 211)) But before the county commissioners could
physically appropriate the land in question it was nec-
essary that they should give the owner notice and ascer-
tain his damages and pay, or provide for the payment,
of the same. Section 21, article 1, of the constitution
declares: “The property of no person shall be taken or
damaged for public use without just compensation there-
for.” And it has been repeatedly held that before a land-
owner can be required to surrender possession of his
land for a public use his damages must be first ascer-
tained and either paid or proper provision made for their
payment. (Republican Valley R. Co. v. Fink, 18 Neb. 82;
Zimmerman v. County of Kearney, 33 Neb. 620; Licingston
v. Commissioners of Johnson County, 42 Neb. 277.) In the
last mentioned case it was further held that this compen-
sation must be provided whether the landowner makes
claim for damages or not. And in the case of Barry v.
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Deloughrey, supra, it is said: “The county board may,
without petition or notice, make a preliminary order es-
tablishing a section-line road, or declaring that it shall
be opened; but before it can be actually opened theve
must be proceedings upon proper notice to ascertain
damages.” In this case it does not appear that any no-
tice was given by the board after it acquired jurisdiction
to act. Neither does it appear that there was any action
taken for the ascertainment of damages, but, on the con-
trary, it is fairly inferable from the record that no such
action was taken. Consequently, the county authorities
never acquired the right to take the land in dispute and
use it as a highway; and, indeed, it is not disclosed by the
record that they ever attempted to do so. This being an
action in which the city, by its counter-claim, seeks to
have an easement adjudged to exist across the appellee’s
land, it is for it to show affirmatively every fact which is
essential to the establishment of its claim. (Robinson v.
Mathwick, 5 Neb. 252) We are satisfied from an exam-
ination of the entire record that Lewis’s title to the por-
tion of the disputed strip involved in this appeal has not
been divested, and the decree of the district court is

therefore
ATFFIRMED.

D. W. HOTALING ET AL. V. TECUMSEH NATIONAL BANK
ET AL.

FILED MAY 4, 1898. No. 8013.

1. Breach of Contract: EQUITABLE COUNTER-CLATM: TRIAL TO COURT.
Where the answer to a petition for the recovery of damages for
a breach of contract presents an equitable counter-claim which is
traversed by a reply, the issues of fact thus arising are triable to
the court without a jury.

2. Breach of Covenant Against Incumbrances: MISTAKE: PLEADING.
In an action for damages for a breach of the covenant against
jnecumbrances contained in a deed, an answer charging that the
deed executed by the grantors does not contain a correct expres-

~
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sion of the intention of the parties in regard to the transaction
sufficiently alleges the mutuality of the mistake.

3. Deeds as Mortgages: EVIDENCE: MISTAKE. Evidence examined,
and held to sustain the finding of the trial court that the deeds
in question, though absolute in form, were intended to indemnify
the grantees and others against a contingent liability, and were,
therefore, mortgages. Held, further, That the evidence justifies
the finding that the insertion in such deeds of covenants of war-
ranty against incumbrances was the result of a mutual mistake
of the parties.

ERROR from the district court of Johnson county.
Tried below before BABCOCK, J. Affirmed.

T. Appelget, for plaintiffs in error.
John H. Ames, C. Gillespie, and S. P. Davidson, contra.

SULLIVAN, J.

On September 30, 1891, the firm of Russell & Holmes,
being heavily indebted to the Tecumseh National Bank,
conveyed to it, as security for such indebtedness, certain
real estate situated in Johnson and Pawnee counties,
in this state. The conveyance was by deeds of general
warranty expressly declared to be subject to certain in-
cumbrances therein mentioned. Afterwards Russell &
Holmes, in order to obtain money with which to dis-
charge their indebtedness to the bank and thus enable
it to continue in business, induced the plaintiffs and
forty-three others to execute to them a large number
of accommodation notes, aggregating $57,250. These
notes were obtained on the promise of Russell & Holmes
that they would, with the proceeds thereof, pay off their
indebtedness to the bank and then cause the bank to
transfer said real estate to trustees for the benefit of the
accommodation note makers. In pursuance of this ar-
rangement the bank’s claim was satisfied, and it there-
upon joined with Russell & Holmes in conveying by war-
ranty deeds the real estate aforesaid to Dew, Jolly, and .
Harris, as trustees for all the note makers. These deeds
were made subject to the incumbrances mentioned ix the

A
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deeds from Russell & Holnes to the bank. It was sub-
sequently ascertained that, in addition to ihe incum-
brances mentioned and excepted in the deeds to the bank
and from the bank to the trustees, there were other valid
incumbrances on the land amounting in the aggregate
to about $4,000. The trustees removed these incum-
prances, and this action was thereupon commenced to re-
cover damages for breach of the covenants of warranty
contained in the deeds. The judgment of the district
court was in favor of the defendants, and the plaintiffs
prosecute error.

The refusal of the trial court to submit the issues to
a jury is the first error assigned. The case made by the
petition was an ordinary legal action to recover damages
for breach of contract, and the issues of fact raised
therein were, of course, triable to a jury. (Kuhl v. Pierce,
44 Neb. 584.) But the answer presented an equitable
counter-claim. It charged that the conveyances from
Russell & Holmes to it were intended to secure an in-
debtedness and were, therefore, in legal effect mortgages;
and that the conveyances by the bank to the trustees
were executed for the purpose only of transferring its
interest in the land in fulfillment of a promise given by
Russell & Holmes t» the note makers that such transfer
would be made. These allegations of the answer were
traversed by the reply, and the issues of fact thus arising
were triable to the court without a jury. In 7 Ency. PL
& Pr. 810, the rule is thus stated: “When an equitable
defense is presented, it is to be decided by the court as
if it were an equitable proceeding, before other issues
are determined, because the determination of the equita-
ble issues in favor of the defendant would put an end
to the litigation and obviate the necessity of trying the
legal issues involved.” And in Peden v. Cavins, 134 Ind.
494 it is said that “a demand for a jury should only in-
clude a demand for the trial of such issues as are triable
by a jury, and when several issues are joined in a cause,
gome triable by jury and some by the court, and a de-
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mand for a jury to try all the issues is made, it is not
error to refuse it.” To the same effect are the cases of
Van Orman v. Spafford, 16 Ia. 186 5 South End Mining Co.
v. Tinney, 35 Pac. Rep. [Nev.] 89; Quinby v. Conlan, 104
U. 8. 503; Estrada v. Murphy, 19 Cal. 248; Suessenbach
v. First Nat. Bank, 5 Dak. 477 5 Lombard v. Cowham, 34
Wis. 490. The action of the trial court in trying the
issues without a, jury was, therefore, not erroneous.

It is next insisted that the answer does not allege
that there was any mutual mistake in failing to except
the incumbrances in question from the operation of the
covenants of warranty contained in the deeds from the
bank to the trustees. But we think the answer is in
that respect quite sufficient. Tt charges that the agree-
ment, in pursuance of which the deeds to the trustees
were executed, was that the bank should assign its in-
terest in the land to them for the benefit of the signers
of the accommodation notes; and that such deeds were
executed in performance of that agreement and for no
other purpose. These averments clearly show that the
deeds executed by the bank did not contain a correct
expression of the intention of the parties in regard to
the transaction. They show that there was a mistake
in the insertion of the covenants against incumbrances
and that such mistake was mutual. :

It is also contended on behalf of the plaintiffs that the
evidence does not sustain the finding of the trial court
that the deeds were not absolute conveyances. In sup-
port of this contention special stress is laid on the fact
that the trustees sold, and certain officers of the bank
purchased, a considerable portion of this land without
any action having been taken to foreclose the equity of
redemption of Russell & Holmes therein. This, cer-
tainly, would be a persuasive circumstance were it not
for the fact that Russell & Holmes Joined with the
trustees in making the conveyances. The fact that they
did so join indicates that all the parties must have re-
garded the deeds held by the trustees as mortgages se-
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curing the indebtedness due from Russell & Holmes to
the note signers. After a careful examination of all the
evidence, we are entirely satisfied with the conclusion
reached by the trial court, and its judgment is, therefore,

AFFIRMED.

WYATT-BULLARD LUMBER COMPANY V. MARY F. BOURKE
ET AL.

FirLep May 4,1898. No. 8017,

1. Mortgages: EsTATES: MERGER. Ordinarily, when one having a
mortgage on real estate becomes the owner of the fee the former
estate is merged in the latter.

2. : : . But the mortgagee may in such case keep
his mortgage alive when it is essential to his security against an
intervening title. 1f there was no expression of his intention in
relation to the matter at the time he acquired the equity of re-
demption, it will be presumed, in the absence of circumstances.
indicating a contrary purpose, that he intended to do that which
would prove most advantageous to himself.

: EQUITY OF REDEMPTION: PURCHASE BY MORTGAGEE. When
the equity of redemption is sold on judicial process against the
owner thereof the mortgagee may purchase and hold the same
either for himself or in trust for such owner.

4. Trusts; PURCHASER AT EXEcUTION SALE. Evidence examined, and
held to sustain a finding of the trial court that the grantee in a
deed given as security purchased the equity of redemption at an
execution sale in trust for the grantor.

Error from the district court of Douglas county.
Tried below before FERGUSON, J. Affirmed.

G. W. Shields, for plaintiff in error. -
Charles A. Goss and R. W. Richardson, contra.

SULLIVAN, J.

Charles C. Garmong, being the owner of part of lot
11, in block 13, of E. V, Smith’s Addition to the city of
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Omaha, mortgaged the same to Mary F. Bourke to se-
cure an indebtedness of $3,500. The Merchants National
Bank had a judgment lien against the property, subject
to the Bourke mortgage, and, subject to said mortgage
and judgment, the Wyatt-Bullard Lumber Company had
a warranty deed executed to it by Garmong and his wife,
Clara C. Garmong, conveying said premises as security
for the payment of a promissory note for $1,850, due
and payable on July 29, 1892. On September 29, 1891,
the property was sold for the satisfaction of the bank’s
judgment and the lumber company became the pur-
chaser at the sale, and on October 14, 1891, obtained
a sheriff’s deed therefor. This deed was not recorded
until April 11, 1893, and the lumber company made no
attempt at any time to obtain possession of the premises
or to secure the rents and profits thereof. John A. Hor-
bach was the agent of the plaintiff for the collection of
her claim against Garmong and was, also, the agent
of Garmong to manage the property and collect the
rents. As such agent he did, after the sale and up to
the time of the trial, without any objection on the part
of the lumber company, manage the property, collect
the rents, and apply the same upon the Bourke mort-
gage. In this action, which was brought to foreclose
said mortgage, the lumber company, being made a party
defendant, filed an answer claiming to be the fee owner
of the premises from the date of the sheriff’s deed and
demanding a judgment against the plaintiff for the rents
collected by Horbach and received by her. Upon the
trial, which was had December 12, 1894, the court
specially found as follows: “The court further finds from
the evidence that the defendant Wyatt-Bullard Lumber
Company purchased said real estate at said sale as the
trustee of Charles C. Garmong, and for the purpose of
preserving and protecting their interest therein as
trustees or mortgagees, and they are entitled to add the
sum so paid to the amount of their lien on said prem-
ises. The court also finds that said Wyatt-Bullard Lym-



Vor. 55] JANUARY TERM, 1898. 11

Wyatt-Bullard Lumber Co. v. Bourke.

ber Company would be entitled to a lien upon said real
estate for the balance still due and unpaid from Charles
C. Garmong, it being admitted in open court by said
company that a part of its claim is paid, but the said
Wiyatt-Bullard Lumber Company having refused and de-
clined to amend its cross-petition and to take proof as
to said balance, and having elected to stand on its an-~
swer and cross-petition filed herein, no finding of a lien:
in favor of said Wyatt-Bullard Lumber Company is
herein made, to all of which above findings Wyatt-Bul-
lard Lumber Company duly excepts.”

The lumber company insists that this finding is not
sustained by the evidence and that the judgment against
it based thereon should be reversed. There was, it is
true, no understanding or agreement between Garmong
and the company that the latter should buy the prop-
erty and hold the title thereto in trust for the former;
neither was there any such obligation imposed by law.
Nevertheless, the conclusion reached by the trial court
is warranted by the evidence and must be approved.
Mrs. Garmong was not a party to the judgment on which
the sale was made, and, therefore, the sale did not ex-
tinguish her inchoate right of dower in the premises.
The estaté acquired by the warranty deed being superior °
to the right of dower, and that obtained by the sheriff’s
deed being subordinate to that right, the best interests
of the company demanded that the two estates be kept
separate so that its rights under the former deed might
be asserted in a court of equity if the necessity therefor
should ever arise. Whether the estate conveyed by the
warranty -eed merged in the estate conveyed by the
deed of the sheriff would depend, of course, on the in-
tention of the company at the time it acquired the equity
of redemption. (Forbes v. Moffat, 18 Ves. Jr. [Eng.] 384;
2 Pomeroy, Equity Jurisprudence, [1st ed.] sec. T9L;
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207.) There
being, at that time, no unequivocal expression of inten-
tion, its purpose must be inferred from its acts and con-
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duct and from all the circumstances surrounding the
transaction. The rule is that it will be presumed to have
intended to do that which would prove most advanta-
geous to itself. In the case of Lowman v. Lowman, 118 I11.
582, it is said: “It will be presumed, as matter of law,
that the mortgagee must have intended to keep his mort-
- gage alive, when it was essential to his security against
an intervening title or incumbrance.” It is further said
in the same case that the failure to surrender the notes
and cancel the mortgage is a circumstance indicating
that the mortgage had not been extinguished. In this
case it is clear that a merger of the two estates would
be prejudicial to the interests of the company, and that
fact alone justifies the presumption that no merger oc-
curred. The inferences afforded by the company’s con-
duct also tend strongly to establish the same conclu-
sion. In pirchasing at the execution sale its purpose
manifestly was to protect the interest it already had
and not to acquire a new title. That it might have
bought the equity of redemption for itself and still kept
its mortgage on foot is not to be doubted. (Wathews v.
Jones, 47 Neb. 616; Miller v. Finn, 1 Neb. 254; Vander-
kemp v. Shelton, 11 Paige Ch. [N. Y.] 28.) But appar-
ently it did not buy for itself but for Garmong; and it
is evident the latter ratified and approved its act, for,
notwithstanding the sale, he continued to deal with the
property as the owner thereof. He exercised complete
dominion over it, expelling one tenant, putting another
in possession, paying taxes and insurance, making re-
pairs, and collecting rents. It also appears that he made
payments on his indebtedness to the company after the
sale. At the same time the conduct of the company, in
failing to record its deed, in making no demand for pos-
session or for the rents, although the property was yield-
ing a monthly rental of $30, is not explicable on the
theory that it bought for itself or considered itself the
absolute owner. As the conclusion thus reached must
result in an affirmance of the judgment of the tria{l court,
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it becomes unnecessary to examine and decide other
questions discussed in the briefs of counsel. The judg-

ment of the distriet court is
ATFFIRMED.

MARY JANE CLELAND, APPELLANT, V. HAMILTON LoAN
& TRrRUST COMPANY, APPELLEE, ET AL.

FiLep May 4,1898. No. 8023.

1. Vacating Judgment: DEFENSE TO AcTioN. A party seeking relief
in equity from a judgment taken against him by default must
exhibit a defense to the action, and also show that the rendition
of such judgment was not due to his failure to take such proper
steps for his own protection as an adequate foresight of conse-
quences would naturally suggest.

2. . LacHEs. A judgment will not be set aside on the
application of a party who has by his own laches failed to avail

himself of an opportunity to defend.

APPEAL from the district court of Adams county.
Heard below before BraLL, J. Affirmed.

B. F. Smith and W. P. McCreary, for appellant.
Wharton & Baird and M. A. Haertigan, contra.

SULLIVAN, J. e

Mary J. Cleland and Isaac G. S. Cleland are husband
and wife and for some years prior to the commencement
of this action occupied the real estate here in contro-
versy as a family homestead, the title thereto being in
Mrs. Cleland. In 1889 Cleland borrowed from the Ham-
ilton Loan & Trust Company $6,500, giving as security
therefor two mortgages on this property, executed by
himself and purporting to have been signed and ac-
knowledged by his wife. The money thus obtained was
intended to be nsed, and in fact was used, in paying oft
mortgages on the premises then existing and of ungues-
tioned validity. Afterwards the loan and trust company
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brought an action in the district court of Adams county
to foreclose one of said mortgages and caused a sum-
mons to be issued and personally served on Mrs. Cleland.
She, however, made no appearance in the case and judg-
ment was rendered against her by default on December
16, 1890. In execution of the decree of foreclosure the
premises were subsequently offered for sale and sold to
the Hamilton Loan & Trust Company, and at the No-
vember, 1892, term of the court the sale was confirmed
and a writ of possession ordered to be issued in favor of
the purchaser. Such process was thereupon issued, and,
to prevent its enforcement and to secure a vacation of
the order of confirmation and decree of foreclosure, Mrs.
Cleland commenced this action in the district court, al-
leging in her petition that she never signed or acknowl-
edged a mortgage to the Hamilton Loan & Trust Com-
pany, and that when served with summons in the origi-
nal case she supposed the writ was issued in a suit to
foreclose a mortgage previously given by her to one
Deitz and to which she had no defense. There was a
trial of the issues, resulting in a general finding and
judgment in favor of the loan and trust company, and
Mrs. Cleland brings the cause to this court by appeal.
We entirely agree with appellant that her signature
to the mortgage in question was forged and that the
notarial certificate of her acknowledgment was false.
These facts are indisputably established by the proof.
Nevertheless, the decree of the district court is right and
must be affirmed. It is an inflexible rule that a party
seeking relief in equity from a judgment taken against
him by default must exhibit a defense to the action and
also show that such judgment is the result of fraud,
accident, or mistake, unmixed with fault or negligence
on his part. A judgment will not be set aside on the
application of a party who has, by his own laches, failed
to avail himself of an opportunity to defend. This salu-
tary rule rests on principle and authority, and its rigid
enforcement is necessary for the repose of society, by
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preventing litigation from becoming interminable. (Dun-
can v. Iyon, 3 Johns. Ch. [N. Y.] 351; Center Township v.
Marion County, 110 Ind. 579; Bankers Life Ins. Co. v.
Robbins, 53 Neb. 44; Funk v. Kansus Mfg. Co., 53 Neb. 450;
Sargeant v. Bigelow, 24 Minn. 370; Langley v. Ashe, 38 Neb.
53; Norwegian Plow Co. v. Bollman, 47 Neb. 186; Pope v
Hooper, 6 Neb. 17 8.) In the last mentioned case the rule
is stated in the syllabus as follows: “In an original ac-
tion in equity to vacate a judgment or decree, if the
ground of complaint is not the result of fraud on the part
of the plaintiff, or some circumstance beyond the con-
trol of the defendant, but is occasioned by the fault,
negligence, or want of ordinary diligence on the part of
the defendant, he will not be permitted to deny the cor-
rectness of the judgment or decree, or renew the con-
troversy.”

But appellant contends that she was justified in as-
suming that the action in which she was served with
summons was brought to foreclose the Deitz mortgage
and that, therefore, she was not mnegligent in failing
. to appear and defend. The case of Young v. Morgan,
9 Neb. 169, is instanced in support of this contention,
pbut we do not think it is in point. In that case it ap-
pears that Mrs. Young had signed a note in favor of the
plaintiffs in the action, and when sued she refrained
from making a defense, having good reason to believe
that her genuine obligation was the basis of the suit. In
the language of MAXWELL, J., delivering judgment,
“Phe plaintiff had the right to presume that the note
with her genuine signature was the one upon which the
suit was instituted, and it was not necessary to suppose
that the crime of forgery had been committed by affixing
her name to notes of which she had no knowledge.”
Besides, in that case it was alleged in the petition and
admitted by the demurrer that the plaintiffs knew when
the judgment was taken that the notes in suit were mere
forgeries. In the case at bar it seems that the Hamilton
Loan & Trust Company had no knowledge prior to the
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commencement of this action that Mrs. Cleland’s signa-
ture to their mortgage was not genuine. When the sum-
mons was served on her she read it and knew by whom
she had been sued. She had no right to assume that
the Hamilton Loan & Trust Company had brought an
action against her to foreclose the Deitz mortgage. To
act on that assumption and fail to take any steps, or
make any inquiry, to ascertain the nature of the action
was an exhibition of indifference to her own interests
clearly amounting to negligence. The judgment of the
district court is technically correct, it does substantial
justice between the parties, and is

AFFIRMED.

RAGAN, C, not sitting.

BENJAMIN P. KNIGHT ET AL. V. ARTHUR T. DARBY.
FiLEp MAY 4, 1898. No. 8076.

1. Joint Motion for New Trial: REVIEW. Where several defendants
join in a single motion for a new trial, and also join in the peti-
tion in error, an affirmance as to any one of them requires an
affirmance as to all.

2. Creditors’ Bill: CANCELLATION OF CONVEYANCES. A surety on a
promissory note, after demand was made on him for the interest,
due, refused payment and, soon afterward, executed two convey-

" ances of his available real estate, one of which conveyed a valua-
ble tract to his sons for a small consideration and the other con-
veyed a tract to his attorney to apply on an inflated account for
service. In an action in the nature of a creditors’ bill to subject
such property to the satisfaction of a judgment on the note, the
findings of the court setting aside such conveyances will not be
disturbed.

8. Trial to Court: EVIDENCE: REVIEW. Where a case is tried to the
court without the aid of a jury, it will be presumed that the court
did not consider improper evidence in making its findings.

ERROR from the district court of Douglas county.
Tried below before I"'ERGUSON, J. Affirmed.
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Joseph Crow and John L. Carr, for plaintiffs in error.
Weaver & Giller, conira.

SULLIVAN, J.

On April 27, 1893, Arthur T. Darby recovered a judg-
ment for $900.61 on a promissory note executed to him
in July, 1890, by Benjamin P. Knight, George H. Web-
ster, and John V. Patterson. An execution being issued
and returned wholly unsatisfied, this action, in the
nature of a creditors’ bill, was commenced by Darby in
the district court of Douglas county to reach certain
real estate conveyed in December, 1891, and January,
1892, by Benjamin P. Knight to Charles E. Knight, Har-
old B. Knight, and John L. Carr. A trial resulted in a
finding and judgment in favor of the plaintiff, and the
defendants prosecute error to this court.

All the defendants joined in a single motion for a new
trial and they also join in the petition in error filed in
this court; so that, under a familiar rule of practice, an
affirmance of the judgment against any one of them re-
quires an affirmance as to all. (Long v. Clapp, 15 Neb.
417; Dorsey v. McGee, 30 Neb. 657; Scott v. Chope, 33 Neb.
41; Minick v. Huff, 41 Neb. 516; Cortelyou v. McCarthy,
53 Neb. 479; Gordon v. Little, 41 Neb. 250.)

Counsel for defendants insist, with much earnestness,
that the evidence produced at the trial did not warrant
the finding of the district court that the conveyances
in question were made for the purpose of hindering, de-
laying, and defrauding the creditors of Benjamin P.
" Knight; but we think otherwise. The evidence im-
presses us as it did the trial judge. When the interest
on the plaintiff’s note became due he demanded payment
of Benjamin P. Knight, who refused to pay on the ground
that. he had received no part of the consideration for
which the note was given. Soon afterwards Carr, who
acted as Knight’s legal adviser, called on Darby and

6
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stated that Knight had received nothing for signing the
note and would never pay any part of it, and that he
would serve on him, Darby, a written notice to proceed
at once against the property of George H. Webster to
obtain satisfaction of his claim. Such notice was served
on August 13, 1891, and is as follows:

“A. T. Darby, 214 N. 15th Street, Omaha, Nebraska.—
DEAR SIr: You are hereby notified that I will not pay
or be held liable for any part of the note or interest that
you informed me that you hold against me, signed by me,
John V. Patterson, and G. H. Webster, for the sum of
$800, bearing date on or about July, 1890, and due eight-
een months from date of said note. I never received
said money or any part of the same. I never authorized
G. H. Webster to borrow this money for me, or any part
of it. And if Mr. Webster induced me to sign or indorse
said note, he did it by false and fraudulent representa-
tions.

“You are hereby notified that G. H. Webster has title
to 320 acres of land in Cherry county, Nebraska; also,
‘he or his wife owns a residence on the corner of Burdette
and Nineteenth streets, Omaha, in Douglas county, in
Nebraska, which is subject to his debt; also, G. H. Web-
ster and W. A. Spencer own 160 acres of land in Ante-
lope county, Nebraska, all of recent date. Now you can
protect yourself and thereby save any costs or lawsuits
in attempting to collect the same of me. I therefore
give you this notice and information, and govern yourself
accordingly.

“(Signed) B. P. KN1GHT.

“Witnessed by 'RANK A. PARKER.”

The conveyance to Carr was of an undivided half in-
terest in 160 acres of land, estimated by one of the wit-
nesses for the plaintiff to be worth $2,000, and by one
of the witnesses of the defendants to be of the value of
$1,000 at the time of the trial. The consideration for
this transfer was $500, said to be due from Knight to
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Carr for legal services previously rendered. The items
constituting Carr’s account against Knight show an ex-
ceptional spirit of liberality on the part of the latter in.
dealing with his attorney. Ome was an item of $50 for
a brief consultation on a matter of no special importance.
Another was a charge of §100 for evolving the plan of
notifying Darby to pioceed against Webster, and for
services immediately connected with the preparation and
service of the notice above set out. The conveyance to
Charles E. and Harold B. Knight, who are the sous of
Benjamin P. Knight, was of 113.85 acres of valuable
‘Jand in Douglas county for an expressed consideration
of $300 in cash and the assumption of a large incum-
brance by the grantees. The execution of these con-
veyances left Knight without any property to which
his creditors could resort for the satisfaction of their
claims. * It had all passed into the ownership and posses-
sion of his lawyer and his sons, and we are entirely sat-
isfied that the animating purpose of all the parties to the
transactions was to prevent the plaintiff from collect-
ing his note.

It is assigned for error that the court admitted a large
amount of incompetent evidence. Conceding this to be
true, it furnishes no reason for reversing the judgment.
It will be presumed that the district court did not con-
gider improper evidence in making its findings. This
rule is laid down in 1 Greenleaf, Evidence sec. 49, and
has often been recognized and applied by this court.
(Stabler v. Gund, 35 Neb. 648; Sharmer v. McIntosh, 43
Neb. 509; Buckingham v. Roar, 45 Neb. 244; Stover v.

- Hough, 47 Neb. 789.) The judgment of the district court

is right and is
ATFIRMED.
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LoUuls ZOBEL V. THEODORE BAUERSACHS ET AL.
FiLED MAY 4, 1898. No. 8012.

1. Extension of Time for Payment of Note. The payee of a nego-
tiable promissory note who has sold and transferred the same
cannot make a valid contract extending the time of payment of
such note.

2. Evidence: DECLARATION AGAINST INTEREST: SALES. Ordinarily, dec-
larations against interest made by a party to a suit, or by one
through whom he has derived title to the thing in controversy,
are admissible as evidence against him; but one who has pur-
chased property cannot be atfected by statements made in rela-
tion thereto by his vendor after the latter had parted with his
title and possession.

3. New Trial: REVERSAL OF SECOND VERDICT: ErFECT. When a ver-
dict in favor of one party is set aside by the district court in the
exercise of a sound legal discretion, and a second trial results in
favor of the other party, the first verdict will not be reinstated
upon a reversal by this court of a judgment based on the second
verdict.

4, Depositions: OBJECTIONS. An objection to a deposition on the
ground that the witness did not testify to all the elements of a
valid contract is without merit.

ERROR from the district court of Adams county. Tried
below before BRALL, J. Reversed.

Capps & Stevens and C. H. Tanner, for plaintiff in error.
A. H. Bowen and M. A. Hartigan, contra.

SULLIVAN, J..

On December 6, 1887, Theodore Bauersachs, as princi-
pal, and Jacob Ilisher and Martin Schellak, as sureties,-
executed to William Grosse their negotiable promissory
note for $500, due one year from date, with interest
thereon at the rate of ten per cent per annum. Plain-
tiff claims that he purchased this note in May, 1888, and
continued to be the owner thereof from that time until
after its maturity, when he sold and delivered it back to
Grosse. Afterwards plaintiff’s mother became the owner
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of the note and she transferred it to him. His present
ownership of the paper is not contested. In this action,
which was brought upon said note, the sureties defended
on the ground that the time of payment had been ex-
tended without their knowledge or consent, by a valid
agreement made between Grosse and Bauersachs a
short time before the note became due. I'isher and
Schellak had a verdict and judgment in their favor and
Zobel brings the record here for review.

At the trial the controverted questions were whether
there was a contract extending the time of payment, and,
if so, whether Grosse was the owner of the note at the
time such contract was made. To maintain the issues
on their part the sureties offered, inter alia, and the court
received as evidence, two letters written by Grosse to
Bauersachs—one on December 10, 1888, and the other
on December 17, 1888. These letters in effect state that
the note is the property of Grosse; that he never parted
with the title thereto; that what purports to be his in-
dorsement is a forgery perpetrated by Zobel, and that
lie had previously extended the time of payment until
the following May. If Grosse, at the time in question,
was the owner of the note in suit, his statement touching
the alleged extension of time to Bauersachs would, of
course, be a declaration against interest and admissible
as such; but it is very clear that his assertion of owner-
ship and denial of Zobel’s title were self-serving decla-
rations and should have been excluded as hearsay. From
a careful reading of the entire evidence we think it quite
probable that these letters were influential factors in the
conclusion reached by the jury, and that their reception
was prejudicial error for which the judgment of the
district court should be reversed.

On a former trial of the same issues in the district
court the jury found for the plaintiff against all the de-
fendants. This verdict, on the motion of Ifisher and
Schellak, was set aside and a new trial awarded. Plain-
tiff excepted to the order and preserved the evidence



22 NEBRASKA REPORTS. [Vor. 55

Gustin v. Michelson.

in a bill of exceptions, which is brought here with the
record of the proceedings on the second trial. He now
asks that the first verdict be reinstated and for a direc-
tion to the district court to render judgment thereon.
This we must decline to do. After an examination of
the evidence submitted on the first trial we see no cause
to find fault with the district court for setting aside the
plaintift’s verdiet. The action taken was clearly within
the broad discretion committed to the court in such
matters.

It is said that the court erred in permitting Bauersachs’
deposition to be read to the jury, because it does not
show all the elements of a valid contract extending the
time of payment of the note. The objection is based on
a false assumption, and would be without merit even if
the assumption were not false. A party is not required to
make out his entire case, or any particular branch of his
case, by a single witness. The judgment of the district
court is reversed and the cause remanded for further pro-
ceedings.

REVERSED AND REMANDED.

. n

SAMUEL J. GUSTIN V. ANTON MICHELSON.

FiLED MAY 4, 1898. No. 8037.

1. Deeds: DELIVERY: EVIDENCE. The fact that a deed of conveyance

has been recorded affords prima facie evidence of its delivery,
which is a question of fact.

2. : : - The mere circumstance that a deed was
found among the papers of the deceased grantor named in it held
to be without significance, in view of the fact that such grantor—
a resident of Nebraska—had, since the making of the deed, been
constituted by the grantee—a resident of New York—his at-
torney in fact to sell, manage, and convey the property described
in such deed.

Irror from the district court of Washington county.
Tried below before KEYSOR, J. Affirmed.
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John Lothrop and Lee S. Estelle, for plaintiff in error.
Davis & Howell and E. R. Duffie, contra.

Ryan, C.

This action of ejectment was brought in the district
court of Washington county by Anton Michelson against
Samuel J. Gustin. The real property involved was’'the
north half of the northwest quarter of ‘section 27, in
township 18 north, range 12 east, 6th principal meridian.
In accordance with a peremptory instruction of the court
there was a verdict for plaintiff. For a reversal of the
judgment entered on said verdict this proceeding in error
is prosecuted by Gustin.

In Michelson v. Hyde, 34 Neb. 60, there was involved
the title to the above described land and that of the north
half of the northeast quarter of the same section. The
appellants who made this contest in that case were John
Lothrop and his wife, Hortense Lothrop. In the case
at bar there seems to have been some reliance by Lothrop
on the defect in the power of attorney made by Welcome
Hyde to Samuel Hyde. This ground was held unavailing
in Michelson v. Hyde, supre, and, therefore, will be dis-
missed with a simple reference to the discussion of the
facts in that case.

After the filing of the opinion it seems that the case
of Michelson v. Hyde, supra, was remanded to the district
court and that as parties the Lothrops ceased to figure
in the further litigation. Subsequently, on September
28, 1892, the heirs of Charles Powell quitclaimed to
Hortense Lothrop their interest in the undivided half
of the north half of the northwest quarter of the sec-
tion hereinbefore described. This quitclaim deed was
filed for record October 3, 1892. -Omn April 1, 1893,
Hortense Lothrop and her husband, John Lothrop,
quitclaimed their interest in the undivided half of the
north half of the northwest quarter of section 27, afore-
gsaid, to Samuel J. Gustin, who, thereunder, justified his
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right of possession, which in the district court in this case
has been held unfounded. The question of fact involved
is whether or not Charles Powell, at the time of his death,
had title to the undivided interest afterward quitclaimed
by his heirs. Gustin insists that this was the case, and
that what is claimed to have been a deed of conveyance
by Charles, under which Michelson claims title, was never
in fact delivered, and, therefore, was never operative.
The basis for this contention is the testimony of Jesse
Davis, to the effect that a daughter of Charles Powell
gave him a package of papers in which was the above
deed, which was from Charles to Arch. C. Powell. En-
tirely upon the circumstance that this deed was found
among the effects of Charles Powell after his death,
Gustin bases his contention that said deed was never
delivered. There was offered in evidence the deed re-
ferred to by Mr. Davis, which was dated August 3, 1858.
The indorsements thereon showed that it was filed for
record August 13, 1858, and was recorded in book of
deeds 4, page 187, in the office of register of deeds of
Washington county. The record found on the page of the
book of deeds just indicated varies in some respects from
the language of that identified by Mr. Davis; among
others, in the fact that the description of the undivided
one-half of the northwest quarter of section 27 , aforesaid,
was omitted. There is, however, such a resemblance
between the deed produced and that recorded that there
can be no doubt that the discrepancies were mere omis-
sions chargeable solely to the negligence of the register.
The fact that a deed had been recorded has been held
to afford prima facie evidence of delivery. (Bowman v.
Griffith, 35 Neb. 361; Issitt v. Dewey, 47 Neb. 196) 1In
Brown v. Westerfield, 47 Neb. 399, it was held that it was
not essential to the validity of a deed that it should be
delivered to the grantee personally, but that it was suffi-
cient if the grantor delivered it to a third person, uncon-
ditionally, for the use of the grantee, the grantor re-
serving no control over the instrument, Within a month
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from the date of the deed to him the grantee therein
named executed to the grantor a power of attorney
whereby the attorney in fact, Charles Powell, was em-
powered to grant, bargain, sell, and convey any and all
the property of Arch. C. Powell in Washington county
as such attorney in fact saw fit, and to manage, rent,
and operate the said property as the said attorney in fact
should see fit. At this time Arch. C. Powell was a resi-
dent of the state of New York, while Charles, his brother,
was a resident of Washington county, Nebraska. The
possession of the deed from himself under these circum-
stances was not inconsistent with the fact that it had
been delivered to Arch. C. Powell, for it was but natural
that when Charles constituted his brother his attorney
in fact to sell land and manage it, he should intrust to
his keeping the muniments of his title. As we have al-
ready stated, the deed now questioned was so indorsed
as to show that it had been duly recorded; hence there
was nothing strange or unusual in the circumstance
that in this condition this deed should have been re-
turned by Charles to his brother. The evidence of the
delivery of this deed was so satisfactory that the district
court committed no error in refusing to submit that
question to the jury for determination. There is pre-
sented no other question and the judgment of the dis-
trict is
AFFIRMED.

GEORGE E. BARKER ET AL., APPELLANTS, V. ALBERT J.
POTTER ET AL., APPELLEES.

FIiLED MAY 4, 1898. No. 8020.

Attempt to Modify Statute. Where there was an abortive attempt by
subsequent legislation to limit the operation of an existing stat-
ute, such statute must be deemed to have the force it would have
possessed if no limitation of it had been attempted.

APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J. Affirmed,
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B. N. Robertson, for appellants.

Warren Switzler, G. W. Doane, W. G- Doane, . B. Tiffany,
J. W. Carr, D. L. Johnson, and James A. Powers, contra.

Ryan, C.

This action was originally brought by George E.
Barker against several judgment creditors of Clifton E.
Mayne, for the removal of the apparent liens of their
judgments from certain real property, of which, at the
time of the rendition of such judgments, the title of
record appeared to be in Mayne, but of which property
Barker averred that he was in fact the real owner. On
a trial of the issues there was relief granted as prayed
as to one tract and denied as to the others. We have
carefully examined the evidence and find that it sustains
the judgment of the district court in both respects above
noted. As between Kate Bird Curtis and George A.
Hoagland, there were issues as to which was entitled
to a superior judgment lien on the tracts last above re-
ferred to. In the year 1888 three judgments had been
recovered in the district court of Douglas county against
Mayne. These were assigned to Kate Bird Curtis, and on
IFebruary 1, 1894, she caused executions to issue on them,
which executions, on the following day, were levied on
the real estate, as to which relief was refused Barker as
already noted. Of this property Kate Bird Curtis became
the purchaser at sheriff’s sale, and as such received a
conveyance of it by sheriff’s deed. In the interim between
the rendition of these three judgments and the levy of
the executions issued thereunder they were not suffered
to become dormant, and, on the other hand, there was
no levy of them until February 1, 1894, as above noted.
On May 4, 1889, George A. Hoagland recovered judg-
ment against Mayne in the aforesaid district court.
On May 3, 1894, an execution issued on this judgment
was levied on the property now claimed by Kate Bird



Vou. 55] JANUARY TERM, 1898. 27

Barker v. Potter.

Curtis by virtue of her purchase at sheriff’s sale. Be-
tween the rendition of this judgment and its levy, there-
fore, a period of five years did not elapse, and Hoagland
claimed priority as against Kate Bird Curtis because
she had suffered more than five years to intervene be-
{ween the rendition of the judgments held by her and
the levy of executions issued upon them. To sustain his
position Hoagland cites section 509 of the Code of Civil
Procedure, of which the language relied upon is as fol-
lows: “No judgment heretofore rendered, or which here-
after may be rendered, on which execution shall not
have been taken out and levied before the expiration of
five years next after its rendition, shall operate as a lien
upon the estate of any debtor, to the preference of any
other bona fide creditor,” etc. '

In Reynolds v. Cobb, 15 Neb. 378, there was a statement,
arguendo, which might have some bearing on this case
if it had been made with reference to a point involved
or considered in respect to the difficulty which now con-
fronts us. As it was, it affords us no light and we must
proceed independently of it. It is provided by section 477
of the Code of Civil Procedure: “Thelands and tenements
of the debtor within the county where the judgment is
entered shall be bound for the satisfaction thereof from
the first day of the term at which judgment is rendered,”
ete. The provisions of section 509, above quoted, may
have been intended as a conditional limitation on the
duration of the lien created by section 477, but if such
was the intention, it was defeated by the use of the
qualifying phrase, “to the preference of any other bona
fide creditor.” In the case at bar, Hoagland was a bona
fide creditor. The levy on the executions held by Kate
Bird Curtis was not made within five years from their
rendition, and the statute in effect declares that in such
case her judgments cannot operate as liens to the
preference of Hoagland. Originally this statute con-
tained the word “prejudice’” where now occurs the word
“preference,” and it may have been by inadvertence that
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the substitution of the one word for the other was
brought about, but we find the word “preference” in the
statute and cannot ignore it. 'We cannot endow the word
“preference” with the meaning which inheres in the word
“prejudice,” merely that such forced construction may
restrict the operation of the provisions of section 477.
The conclusion which we reach on this branch of the
case is that the judgments held by Kate Bird Curtis,
and the execution sales thereunder, entitle her to a pri-
ority over George A. Hoagland, and accordingly the judg-
ment of the district court is, in ail respects,

AFFIRMED.

SELINA . BROWN v. JOSEPH G. SLOAN, SHERIFT.
FirEp MAY 4,1898. No. 8067,

Replevin: EQUITABLE LiEN oF CREDITOR: INSTRUCTIONS, Tn an action
of replevin prosecuted by one who claimed the right of posses-
sion of goods as against a sheriff who held them under writs of
attachment it was prejudicially erroneous to instruct the jury
that a creditor has an equitable lien on property owned by his
debtor merely because the relation of debtor and creditor exists
between them.

ERRrOR from the district court of Pawnee county.
Tried below before BABCOCK, J. Reversed.

Thomas H. Matters and Henry Matters, for plaintiff in
€rrTor.

H. . Lindsay, J. B. Raper, A. D. McCandless, @. .
Becker, Story & Story, and Ricketts & Wilson, contra.

Ryaw, C.

In her petition filed in the district court of Pawnee
county Selina I'. Brown alleged that she was the owner
and entitled to the immediate possession of certain wares
and merchandise; that said goods were detained from
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her by Joseph G. Sloan, the sheriff of said county, and
that said property was not taken upon execution, etc.,
against her. There was an answer containing a denial
of each averment in the petition. On a trial of the issues
presented there was a verdict by which it was found
that at the commencement of the action the sheriff had a
special ownership in the property in controversy by vir-
tue of certain writs of attachment by him levied thereon
and was entitled to the immediate possession of said
merchandise. The value of the possession of the sherift
was found to be $3,379.44, and there was judgment ac-
cordingly.

The court, at the request of the defendant, gave the
following instruction:

“@. The court instructs the jury that where a person
has incurred debts on the strength of his being the owner
of a certain property, his creditors have an equitable lien
thereon and may insist that he use his property honestly
and fairly and without any intention of hindering and
delaying them in the collection of their claims. The
law requires a debtor to act in good faith with his credit-
ors and apply his property not exempt, if need be, to the
payment of his debts. If he attempts to evade this duty,
and for the purpose of hindering and delaying or de-
frauding his creditors transfers his property to others
with knowledge on the part of such grantees of such in-
tent, such grantees will take the property charged with
the trust.”

In view of the fact that the sheriff’s possession was
justified by the verdict of the jury because of the writs
of attachment under which he had levied on the goods,
we cannot assume that this instruction was without in-
fluence in shaping that verdict. The assets of a copart-
nership, even though it be insolvent, are not held in trust
by the members of the firm for the payment of copartner-
ship debts; neither has the creditor a lien on such assets.
(Richards v. Leveille, 44 Neb. 38; Werner v. Iler, 54 Neb.
576.) In Crites v. Hart, 49 Neb. 53, it was said: “We do



30 . NEBRASKA REPORTS, [Vor. 55

Stull v. Miller.

not understand that an individual or a partnership, the
owner of property, even if insolvent, holds such property
in trust for general creditors, in the true sense of the
term, merely because the parties stand to each other in
the relation of debtor and creditor. * * * The cred-
itors do not, merely because they are creditors, have
any lien, either legal or equitable, which is enforceable
or recognized as such, or which interferes with the
debtor’s sale and disposal of property in any manner,
provided it is not fraudulent or with intent to defraud
creditors or to hinder and delay them in the collection
of their claims.” The “trust-fund” doctrine, as applied
to corporations, was expressly repudiated by this court
in Shaw v. Robinson, 50 Neb. 403. The giving of the in-
structions above quoted was erroneous and, as we think,
prejudicially so. The judgment of the district court is,
therefore, reversed and the cause is remanded for further
proceedings.

REVERSED AND RE MANDED,

C. L. STuLL v. CHARLES MILLER.
FiLep MAY 4,1898. No. 8024.

Evading Exemption Laws: ACTION FOR DAMAGES: EVIDENCE. A judg-
ment for damages because of an assignment of a cause of action
to a resident of another state, for the purpose of evading the ex-
emption laws of this state, cannot be sustained, when, on the
trial, there was no proof of the controverted fact that the right
of exemption existed.

ERROR from the district court of Cass county, Tried
below before CHAPMAN, J. Reversed.

Beeson & Root, for plaintiff in error.

James S. Mathews and E. H. Wooley, contra,
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Ryan, C.

In his petition in the district court of Cass county
Charles Miller alleged facts which entitled him to an
exemption of his wages earned within sixty days, from
the operation of attachment, execution, and garnishment
process; -that for five years he had been in the employ
of the Burlington & Missouri River Railroad Company
in Nebraska; that on or about June 12, 1893, C. L. Stull,
the defendant, pretended to sell and assign a pretended
account of $10 against plaintiff to a party in Towa; that
plaintiff’s wages earned within sixty days prior thereto
were garnished in the justice court in Council Bluffs,
Iowa, for the purpose of avoiding the laws of the state
of Nebraska concerning exemptions, and that plaintiff’s
cost® and expenses in obtaining a dismissal of said
garnishment suit in Iowa was §75, for which sum, with
a reasonable attorney’s fee of 75 and $10, the amount
of the account assigned, Miller prayed judgment against
Stull. By a general denial of averments not admitted
the defendant put in issue the essential fact that the
garnishment was of wages earned by plaintiff within
the sixty days preceding such garnishment. There was
no evidence offered which tended to fix the particular
time during which the wages claimed as exempt were
earned. The right of action sought to be enforced in this
case was created by the act of 1889. (Session Laws, ch.
25, p. 369.) The purpose of this statute was to prevent
the appropriation by garnishment or other process in an-
other state of wages by the laws of this state exempt
from such appropriation. - No transfer of rights of action
for any purpose other than that above indicated was
within the inhibition of said statute. To avail himself
of its provisions it was incumbent upon the plaintiff to
bring his case within the class described in the act. His
failure to show that the wages garnished were exempt
under the laws of this state was a failure with respect
to a very essential element. Without discussing the
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sufficiency of the petition, and without considering other
matters urged, we content ourselves with saying that for
the reason above given the judgment of the district court
cannot be sustained and, accordingly, it is reversed.

REVERSED AND REMANDED.

JOHN A. HUSENEITER V. ANDREW GULLIKSON.
F1LED MAY 4,1898. No. 8046.

Promise to Pay Debt of Another: PLEADING AND Proor. Where the
promise of a party to pay the debt of another is expressly contin-
gent upon the happening of a certain event, the happening of
such event must be alleged and proved to render the promisor
liable. °

ERROR from ‘the district court of Boone county. Tried
below before THOMPSON, J. Reversed.

W. M. Robertson, for plaintiff in error.
F. 8. Howell and C. E. Spear, contra. .-

Ryan, C.

In this case there were a verdict and judgment in favor
of the plaintiff in the district court of Boone county. In
his petition plaintiff, in substance, alleged the recovery of
a judgment before a justice of the peace of said county
against Knudt C. Anderson, February 7, 1892; that a
transcript of said judgment was duly filed and docketed
in the office of the clerk of said district court January 28,
1893; that about January 1, 1893, John A. Husenetter
was negotiating for the purchase from Anderson of cer-
tain of his real property situated in said county and was
informed by the attorney for plaintiff that plaintiff had
obtained said judgment for the sum of $130, and that a
transcript of said judgment would be filed in the office of
the aforesaid clerk. The further averments of the peti-
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tion were made with a view to rendering Husenetter liable
for the debt of Anderson evidenced by the aforesaid judg-
ment. Whether or not Husenetter’s alleged promise was
to answer for the debt of another, and was, therefore,
void because not in writing, we cannot consider, for the
reason which an analysis of that portion of the petition
to which we will now devote attention will disclose.
After the averments of the matters above recited it was
alleged in the petition that on January 1, 1893, the title
to the land of Anderson was held by O. M. Needham,
but that, as was well known to plaintiff and defendant,
Needham held such title only as security for a sum loaned
by Needham to Anderson, and that the relation between
the two persons last named was that of mortgagee and
mortgagor. It was further averred that the attorney for
plaintiff, on January 1, 1893, told Husenetter of these
tacts and informed him that plaintiff claimed that his
judgment was an equitable and valid lien upon the prem-
ises of which Needham held the title, and that he, the
said attorney, intended to commence an action in the dis-
trict court of Boone county to have the deed from Ander-
son to Needham adjudged to be but a mortgage, unless
the interests of plaintiff therein could and would be pro-
tected. Following the above matters the language of
the petition was as follows: “Phat defendant herein
' [Husenetter] told the plaintiff’s attorney that he would
protect the judgment of plaintiff, and that no such action
to have said deed to Needham declared and decreed a
mortgage need be instituted; that be, the defendant,
knew said deed from Anderson to Needham was given
and delivered as security only for the payment of an in-
debtedness due and owing from Knudt C. Anderson to
said Needham, and that he was going to pay all judg-
ments against said Knudt C. Anderson and would pay
the said judgment ofthe plaintiff as soon as the deal and
transaction between the defendant and Knudt C. Ander-
son could be consummated; that he had not at that
time completed negotiations with the said Knudt C. An-
7 ,
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derson for the purchase of said premises, and that as soon
as the same were completed, he, the defendant, would
pay the judgment of the plaintiff set out herein, and that
said Knudt C. Anderson desired him to pay the same and
other judgments against him, the said Knudt C. Ander-
son.” There was no averment in the petition that the
deal and transaction between Anderson and Husenetter
had ever been consummated. There was an averment
that Needham, by quitclaim deed, had conveyed to
Husenetter, but, according to the averments of the pe-
tition, Needham was in fact a mere mortgagee and his
quitclaim deed, therefore, could scarcely be accounted
the consummation of a purchase as between parties, to
each of whom was known the exact condition of affairs
above alleged to have been within their knowledge.
From the bill of exceptions we learn that there was a
written contract between Anderson and Husenetter by
the terms of which the consummation of the purchase
was to be effected by a good and sufficient warranty deed
from the former to the latter. Tested, therefore, by the
averments of the petition, or by the proofs adduced, the
contingency upon which depended the liability of Husen-
etter, according to the averments of the petition, has
never arisen; hence, independently of every other con-
sideration, plaintiff’s action was prematurely brought
and the judgment of the district court is accordingly

reversed.
REVERSED AND REMANDED.

WiLLiAM W. COX, APPELLEE, V. FRANK E. MOORES
' ET AL., APPELLANTS.

FILED MAY 4, 1898. No.9923.
Removal of Officer: INJUNCTION AGAINST Boarp. In advance of con-

sideration of charges against an officer, by a board having power
to hear such charges, and upon finding them sustained, to re-
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o
et

move the officer thereby affected, a court of equity has no juris-
diction, upon the application of such ofticer, to enjoin action on
the pending charges because of prejudice, abuse of discretion,
and irregularities in procedure, alleged to be about to be in-
dulged in by such board in the hearing contemplated.

APPEAL from the district court of Douglas county.
Heard below before Scort, J. Reversed.

W. J. Connell, George A. Day, and 1. J. Dunn, for appel-
lants.

McCoy & Olmsted, contra.

Ryan, C.

In his petition, in which the members of the board of
fire and police commissioners and the chief of police of
Omaha were made defendants in the district court of
Douglas county, William W. Cox, alleged that on Sep-
tember 17, 1895 he had been appointed by the board of
fire and police commissioners of the city of Omaha chief -
of detectives on the police force of said city; that he
duly qualified as such officer, and ever since said date
has been, and now is, the only lawful and de jure chief
of detectives aforesaid; that on April 20, 1897, D. D.
Gregory, J. H. Peabody, William C. Bullard, and R. E.
L. Herdman were appointed members of the board of
fire and police commissioners of said city and entered
upon the discharge of their duties as members of said
board. The parties whose proposed actions it was al-
leged rendered necessary the restraint of an injunction
were Gregory, Peabody, Bullard, and Herdman. These
tour members of the board aforesaid, and the chief of
police, it was alleged, were not republicans, while plain-
tiff affiliated with that party, for which reason said de-
tendants had conspired among themselves to remove
plaintiff from office and in his place to install a partisan
of their own political faith. There were described vari-
ous steps taken by said defendants to effect the removal
of plaintiff from his office and to supplant him therein,
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but these need not all be particularly described, for none
of them were more than evidence of the existence of the
conspiracy above charged. That the nature of this evi-
dence may be illustrated, we select from this part of the
petition the allegation, in substance, that, to accomplish
their purpose of effecting plaintiff’s removal from office,
the said four members of the aforesaid board, other than
the mayor, procured the chief of police to file with said
board the following unverified charge, to-wit:

“AMENDED CHARGES AGAINST W. W. CoX, CHIEF OF
DETECTIVES.

. “OMAHA, NEB., July 10, 1897.

“To the Honorable Board of Fire and Police Commissioners
—GENTLEMEN: The following amended charges are
hereby preferred against W. W. Cox, chief of detectives:
That on or about April 6, 1897, he was sent to Nebraska
City to bring back one Belle Mason, who was wanted
here for the larceny of several hundred dollars from one
“J. W. Millstead. Millstead gave him $25 to defray the
expenses of bringing her back. Millstead complained to
Captain Haze that Cox had insisted that Belle Mason
gave him $25 to have the case dismissed. I saw Belle
Mason and she told me that Cox told her that if she would
give him $25 there would be nothing to the case and she
would be discharged and that he would see County At-
torney Day and see that it was done. When Captain
Haze told me this I called Sergeant Cox into the office
and accused him of this, and he denied it and said the
$25 he asked was a reward. Afterwards I brought Mill-
stead and Cox together, and Millstead said that Cox had
made this demand. Belle Mason afterwards said the
same thing. I then requested these parties not to give
any mouney to any officer, as it was not necessary. I also
instructed Sergeant Cox to return all money to Millstead
that was left of the $25 and which was not needed to
defray the expenses of bringing Belle Mason back. Belle
was afterwards dismissed, and I understand that she
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and Millstead have left the city. That the said Cox was
and is incompetent to discharge the duties of chief of
detectives force of the city of Omaha in this: That he has
during all the time wholly failed to conform to or en-
force the rules and regulations of the board of fire and
police commissioners governing the chief of detectives
and the detective force of the said city. He has wholly
failed to issue proper and uniform order covering the
detective force; wholly failed to require the force de-
tailed to his special command to make daily reports in
writing of their services or the method of discharginé'
their duties therein, or to establish that degree of effi-
ciency in the detective department that the service re-
quired. That he was wholly neglectful of his duties as
chief of detectives in this: He was absent at times from
his office in said service for a period of days and as such
chief of detectives compelled the detective force to de-
pend upon others for direction, counsel, or advice; that
ihe said Cox wholly failed from time to time to give such
directions as should rightfully belong to his duties and
come from him in the direction of said detective force;
that he was frequently engaged in political controversies
and contests arising in said city—held himself out as a
politician, and was, in fact, an offensive partisan and
politician rather than a policeman and an efficient chief
of detective force.
“T am, gentlemen, your obedient gervant,
“A. T. SIGWART,
“Chicf of Police.”’

_Tor the purpose of further illustrating and enforcing
lis averments of the existence of a conspiracy against
him, plaintiff, in his petition, described certain motions
made by him for more specific statements in the above
charge, the names of the witnesses by whom such charges
were to be sustained, and the ruling of the board of fire
_and police commissioners thereon, in each instance in
denial of the order asked, and the fact that due excep-
tions were takep. It was alleged in the petition that
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unless the defendants were restrained from so doing
they, as the board of fire and police commissioners of
the city of Omaha, would continue in their irregular and
oppressive course until plaintiff would be deprived of his
office with its honors and emoluments.

We have not attempted to state in full the averments
of the petition, for, though abbreviation has been at-
tempted, the resulting epitome has not successfully com-
pressed all we have attempted to summarize within a
reasonably brief space. What has been said, however,
will serve to render clear the general observations with
reference to the petition as a whole, that its charges of
threatened infractions of plaintiff’s rights were reducible
to two classes: First, the accomplishment of his removal
from office pursuant to a predetermined course of action;
second, the adoption of irregular and illegal methods by
means of which the desired result should be obtained. It
may be urged that the fact of the difference in the politi-
cal affiliations of the parties should be taken into account,
but this cannot be in this case, for in that event there
must be considered what constitutes a republican, a popu-
list, and a democrat—propositions which might be diffi-
cult of solution in view of past and present political con-
ditions. Reduced to its most concise terms, the petition
charged that the board of fire and police commissioners
were about to, and unless enjoined would, by irregular
and illegal proceedings, remove plaintiff from office. 1t -
was not charged that this board by regular proceedings
had not authority to order and enforce this removal. The
prayer of the petition need not be set out, for its scope is
sufficiently reflected in the following portion of the decree
entered upon the final hearing, to-wit: '

“It is considered and decreed by the court that the de-
fendants, and each of them, and their successors in office
and their employés, agents, and subordinates, be, and
they are hereby, enjoined perpetually from in any way
annoying or harassing or interfering with the plaintiff-
William W. Cox in and about his office of chief of detec-



VoL. 55] JANUARY TERM, 1898. 39

Cox v. Moores.

tives of the police force of the city of Omaha, and in and
about his performance of the duties of said office, and in
and about his rights, privileges, benefits, and emoluments
accruing to him by virtue of said office, and from pro-
ceeding to a trial of this plaintiff upon pretended charges
and pretended amended charges filed with said board
on the 28th day of June, 1897, respectively described in
the petition, and from permitting to be refiled the Black-
more and other charges described in the petition, or any
amendment of said Blackmore or other charges, and from
proceeding to a hearing on any of said charges, and from
making any finding or order of removal, suspeunsion, or
discipline of this plaintiff respecting his said office, or
from the said police force, on account of the pretended
charges and amended charges of June 28, 1897, and July
10, 1897, and on account of the aforesaid Blackmore
charges, or on account of any charges refiled or amenda-
tory of any one of said charges, and from permitting to be
filed or setting for trial and from hearing any sham,
frivolous, insufficient, or unlawful charges or any other
charge in which it is not stated specifically and definitely
the facts showing the time, place, and manner in which
this plaintiff, in respect of his duties in his office of chief
of detectives, has infringed and broken some specific
rules or rule, regulation, or law of, or governing said
board of fire and police commissioners and said police
force, and from denying to this plaintiff the right to be
heard in person or by attorneys or counsel upon any pro-
ceeding that may be brought or pending against him
pefore the said board of fire and police commissioners
-and from denying him a full opportunity to make all de-
fenses he may have against any charges that may be
brought against him,” ete.

The relief granted in the above decree, in effect, is the
forbidding in advance of proceedings in certain respects
indicated as being irvegular or illegal, or both. 1f by his
petition plaintiff had averred that the charges preferred
against him were untrue, the district court, in line with
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the course pursued in granting the above relief, might
have adjudged that charges were unfounded and there-
upon might have enjoined further inquiry into that ques-
tion. The action was one for equitable relief, and it is a
familiar rule that where a court of equity has obtained
jurisdiction of the parties and subject-matter for one pur-
pose, it will administer complete relief. If, therefore,
the district court, in advance, could consider what mis-
takes the board was about to commit in its procedure and
prescribe a method of prevention, it could, upon proper
issues tendered by the petition, determine in what respect
the chief of detectives was guilty and how he should be
punished, and ought to have impressed upon the board
the impropriety of 'determining otherwise. TIn either
case, if the board has committed errors, the proper relief,
if any, must be sought upon a record showing the actual
existence, and not a mere anticipation, of such errors, no
matter how well founded the apprehension may be.
With respect to one part of the decree and that the part
which prevents further proceedings, it is proper to re-
mark that a court of equity should not interfere by in-
junction to prevent the removal of an officer when the
power of removal is vested in a board or officer. (In re
Saevyer, 124 U. 8. 200; Delahanty . Warner, 75 111. 185;
Reemelin v. Mosby, 47 O. St. 570; Heffran . Hutchins, 43 N.
E. Rep.[111.]709; Trimble v. People,34 Pac. Rep.[Colo.] 981;
In re Fire & Bacise Com’rs, 36 Pac. Rep. [Colo.] 234.) The
case of Stakllut v. Bauer, 51 Neb. 64, is not in conflict with
the cases just cited, for it was decided on the principle
that the members of the city council who proposed to de-
termine whether or not the mayor should be removed did
not possess the power arrogated to themselves. The
present case, in all its bearings, is governed by the prin-
ciple above stated as to the limitations of the powers of
a court of equity. The judgment of the district court is
reversed and the action is dismissed.

REVIRSED AND DISMISSED,
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STATE OF NEBRASKA V. FreDp Y. ROBERTSON.

FiLED MAY 4, 1898. No. 9851.

1. Criminal Prosecutions: COMMENCEMENT: STATUTE OF LIMITATIONS.

2.

Section 256 of the Criminal Code construed, and held that the
filing of a complaint before an examining magistrate charging
a person with the commission of a crime, and causing him to
be arrested, examined, and bound over to the district court, do
not arrest the running of the statute of limitations, unless the
magistrate, before whom the complaint was filed, had jurisdie-
tion to try and punish the accused for the offense with which he
was charged.

: : August 11, 1897, the county attorney of Buif-

falo county filed with the county judge thereof a complaint
charging one R. with having in said county on October 10, 1894,
committed the crime of obtaining money under false pretenses.
R. was arrested and after a preliminary examination held to
answer to such charge in the district court. On November 11,
1897, the county attorney filed in the district court an informa-
tion against R. for said crime. Held, That the filing in court
during term time of the information, and not the filing of the
complaint with the county judge, was the commencement of the
prosecution by the state, and that it was barred by the statute
of limitations. Boughn v. State, 44 Neb. 889, reaffirmed.

ExCcEPTIONS to the decision of the distriet court for

Buffalo county, H. M. SULLIVAN, J., presiding. Filed by
leave of the supreme court under the provisions of sec-
tion 515 of the Criminal Code. Eaceptions overruled.

Fred A. Nye, County Attorney, for the state.
John A. Miller, H. V. Calkins, and Dryden & Main, contra.

RaGAN, C.
On August 11, 1897, the county attorney of Buffalo

county filed with the county judge thereof a complaint
against Fred Y. Robertson, in which he charged him with
having, in said county, on October 10, 1894, committed
the crime of obtaining money under false pretenses, as
defined by section 125 of the Criminal Code of the state.
A warrant was issued on this complaint, Robertson ar-
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rested, a preliminary examination had, and he was by
the county judge held to appear and answer in the dis-
trict court for the crime with which he was charged, and
for that purpose entered into a recognizance to appear
in said district court on the first day of the next term
thereof. The district court convened November 8, 1897,
and on the 11th of that month the county attorney filed
with the clerk of said court an information charging Rob-
ertson with having committed the crime of obtaining
money under false pretenses in said Buffalo county on
October 10, 1894. To this information Robertson de-
murred on the ground, among others, that the prosecu-
tion was barred by the statute of limitations. The
district court sustained the demurrer, dismissed the infor-
mation, and discharged Robertson. The state has filed
here exceptions to the decision below, for the purpose of
determining the law to govern in similar cases.

Section 256 of the Criminal Code is as follows: “No
person or persons shall be prosecuted for any felony
(treason, murder, arson, and forgery excepted), unless the
indictment for the same shall be found by a grand jury,
within three years next after the offense shall have been
done or committed. Nor shall any person be prosecuted,
tried, or punished for any misdemeanor or other indicta-
ble offense below the grade of felony, or for any fine or
forfeiture under any penal statute, unless the indictment,
information, or action for the same shall be found or in-
stituted within one year and six months from the time
of committing the offense or incurring the fine or for-
feiture, or within one year for any offense the punishment
of which is restricted to a fine not exceeding one hundred
dollars, and to imprisonment not exceeding three
months; Provided, That nothing herein contained shall
extend to any person fleeing from justice; Provided, also,
That where any suit, information, or indictment, for any
crime or misdemeanor, is limited by any statute to be
brought or exhibited within any other time than is hereby
limited, then the same shall be brought or exhibited
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within the time limited by such statute; And provided,
also, That where any indictment, information, or suit
shall be quashed, or the proceedings on the same set aside
or reversed, on writ of error, the time during the pend-
ency of such indictment, information, or suit so quashed,
set aside, or reversed, shall not be reckoned within this
statute, so as to bar any new indictment, information,
or suit for the same offense.”

The crime with which Robertson is charged was com-
mitted more than three years before the filing in the dis-
trict court of the information against him by the county
attorney, but within less than three years before the filing
by the county attorney of the complaint with the county
judge on which Robertson was arrested. The contention
of Robertson is that the statute of limitations continued
to run from the commission of the crime until the filing of
the information in the district court, and that, as it was
not filed until more than three years after the commission
of the crime, the right of the state to prosecute him for the
crime at the time it filed its information was barred. The
contention of the state is that the filing of the complaint
with the county judge charging Robertson with the crime,
with his arrest and preliminary examination on such com-
plaint, was the beginning of the prosecution by the state,
and that the filing of such complaint arrested the running
of the statute of limitations. The question raised by these
contentions must be answered by a construction of said
section 256 of the Criminal Code in connection with the
legislation, presently to be noticed, in reference to the
prosecution of crimes upon the information of a public
prosecutor.

Section 10, article 1, of the constitution (bill of rights)
provides that no person shall be held to answer for such
a criminal offense as the one with which Robertson is
charged here, except on an indictment by a grand jury;
but the section further authorizes the legislature to pro-
vide for holding persons to answer for criminal offenses
on information of a public prosecutor. In pursuance of
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the authority conferred by this section of the constitu-
tion, the legislature in 1885 (see Session Laws 1885, ch.
108; Criminal Code, secs. 578-585, both inclusive) au-
thorized the courts of the state to hear and determine
criminal prosecutions for crimes and misdemeanors upon
an information filed by the county or prosecuting at-
torney in the same manner as they had authority to
try and determine prosecutions for crimes upon indict-
ments. This section 256 of the Criminal Code went into
effect September 1, 1873, and therefore antedates the
present constitution and the legislation just referred to.
Said sections of the Criminal Code provide that the prose-
cuting attorney shall subscribe his name to the informa-
tion, verify the same under oath, and file the same during
term time in a court having jurisdiction to try the
accused for the crime with which he is charged. In view
of this legislation, said section 256 should be so con-
strued, with reference to the facts in this case, as if it
read: “No person or persons shall be prosecuted for any
felony * * * unless the information for the same
shall be filed by the prosecuting attorney in a court hav-
ing jurisdiction to try the case within three years next
after the offense shall have been done or committed.”
The filing in court of an information by the county
attorney is the commencement of the criminal prosecu-
tion, and the information is the first pleading of the state;
and until this prosecution is commenced by the state,
the statute of limitations runs in favor of the accused.
The filing of a complaint before an examining magistrate
charging one with the commission of a felony, or any
other crime the magistrate has no jurisdiction to try, does
not arrest the running of the statute. Such a complaint
is not the beginning of the prosecution by the state. It
is not the commencement of the state’s action. It is not
the pleading on which the state’s prosecution is based
and to which the accused must plead and on which he
must be tried. If a grand jury should indict A on the
10th day of a month, and this indictment should not be
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returned and filed in court until the 15th of the month,
we think the running of the statute would be arrested
on the 15th and not on the 10th; for, until the indictient
has been brought into court and filed as provided by sec-
tion 410 of the Criminal Code, it cannot be said that the
indictment has been found, nor that the state has begun
the prosecution of the accused. The state, like a private
individual, must commence its action by the filing in a
court having jurisdiction to try and determine the action
a pleading in which it charges the accused with having
committed a certain crime at a time and place mentioned.
This pleading the statute denominates either an indict-
ment, information, or complaint. A copy of this plead-
ing in felony cases must be served upon the accused. It
is to this that he must plead, and it is upon the allega-
tions of this pleading that a judgment convicting him of
having committed the offense charged must stand or fall.
Although the statute authorizes any person to file a com-
plaint before an examining magistrate eharging another
with the commission of a crime, to cause such person's
arrest and examination, such complaint and the pro-
ceeding under it do not constitute a prosecution of the
accused by the state nor the commencement of the prose-
cution by the state, if the crime charged be a felony. The
object of such a proceeding is to ascertain if a felony has
been committed, and if so, who probably committed it,
and to secure the perpetrator and hold him until the
state, through its prosecuting officers, shall have an op-
portunity to institute against him a prosecution for the
crime found to have been committed.

But it is insisted here by counsel for the state that this
section 256 of the Criminal Code was by our legislature
taken from the statutes of Michigan; that prior to the
time of our adoption of this law the supreme court of
Michigan had construed it and held that the filing of a
complaint with an examining magistrate charomu an-
other with commission of a felony was the conimence-
ment of the criminal prosecution and arrested the run-
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ning of the statute. There are two answers to this ar-
gument. In the first place, said section 256 is no more
like the statute of Michigan on that subject than it is
like the statutes of a dozen other states. A comparison
of the criminal statute of limitations of the state of
Michigan with ours affords not the slightest evidence
that one is a copy of the other. The language of the
statute of Michigan is: “An indictment for the crime of
murder may be found at any period after the death of the
person alleged to be murdered; all other indictments
shall be found and filed within six years after the com-
mission of the offense.” (2 Howell’s Annotated Statutes,
sec. 9507.) In the second place, counsel are mistaken in
saying that the supreme court of Michigan has held that
the filing of a complaint before an examining magistrate
causing the accused to be arrested and bound over is the
commencement of criminal prosecution, within the mean-
ing of their statute. People v. Annis, 13 Mich. 511, is cited
in support of this contention. In that case Annis and
one Doty were arrested on a warrant issued by a justice
of the peace which charged them with larceny. A pre-
liminary examination was held and they were bound over
and subsequently indicted. When the case came on for
trial the state called Doty as a witness. Counsel for
Annis objected to his being sworn, on the ground of his
incompetency. It was insisted that he was a party to the
record and, therefore, not a competent witness. The
circuit court permitted him to testify, and this ruling was
assigned in the supreme court as error. That tribunal
declined to decide whether his being a party to the rec-
ord rendered him an incompetent witness, but said: “Tt
is true he was a party to the proceedings before the jus-
tice, but those proceedings are only preliminary to the
filing of an information, and do not constitute a part of
the record in the circuit court. The statute provides
that, except in certain specified cases, no information
shall be filed against any person for any offense until
such person shall have had a preliminary examination
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therefor. * * * The examination under this statute
was designed to some extent to accomplish the purpose
of a presentment by the grand jury under the law as it
existed before. * * * Butit wasnever designed that
the complaint or warrant before the magistrate should
stand in the place of a formal presentment, nor that in
the circuit court the prosecuting officer should be limited
by it in the mode of charging the offense.” .It will thus
be seen that this case is not an authority for the conten-
tion of counsel. The question of the statute of limita-
tions was not raised in the case, and the court did not
decide that the filing of a complaint before an examining
magistrate and causing the arrest of the accused there-
under was the commencement by the state of a eriminal
prosecution by indictment or information.

Another case cited in support of the contention of
counsel is People v. Clark, 33 Mich. 112. This was an
action for seduction and the court said: “The issuing of
a warrant in good faith and delivery to an officer to exe-
cute, where the defendant was afterwards arrested upon
that warrant and bound over for trial, is a sufficient com-
mencement of the prosecution to satisfy the requirement
of the statute of limitations.” But the opinion does not
disclose how long after the commission of the crime the
indictment or information was filed; nor does it set out
the statute which limited the time in which an action for
seduction might be commenced; and the court was not
discussing the defense of the statute of limitations. Ior
aught that appears from the opinion, the statute defining
and punishing the crime of seduction may have provided
that the filing of a complaint before a magistrate charg-
ing one with having committed the offense should be
deemed the commencement of the prosecution of that
action.

Another Michigan case cited is Yaner v. People, 34 Mich.
986. But this was a murder case. The question of the
statute of limitations was neither raised, discussed, nor
decided in the case, and for the very good reason that the
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statute of limitations does not run in favor of one accused
of murder either in Michigan or in this state. -

Still another case cited from Michigan is People .
Evans, 72 Mich. 367, 40 N. W. Rep. 473. But the statute
of limitations was not raised nor discussed in that case.
The court did say: “The examination of persons charged
with offenses not cognizable by a justice of the peace was
designed to take the place of a presentment by the grand
jury.” But this was said in discussing the merits of a
plea in abatement filed by the accused to the indictment
or information which alleged, in effect, that he had had
no preliminary examination.

Another case cited is Redmond v. State, 12 Kah. 172.
This was a civil action upon a criminal recognizance, and
the defense was that the record of the justice of the peace
before whom the preliminary examination of the accused
was had did not disclose that the offense with which he
was charged was committed in Coffey county, to the dis-
trict court of which the accused was bound over to ap-
pear. The question as to whether the filing of a com-
plaint charging one with the commission of an offense
is the beginning of a criminal prosecution within the
meaning of the criminal statute of limitations was not
presented in the case. .

We have not been cited to any case, nor have we been
able to find one, which holds that the filing of a com-
plaint before an examining magistrate causing the ac-
cused to be arrested and bound over is the institution
or the commencement of the criminal prosecution for a
felony within the meaning of a statute like ours. Indeed,
the authorities found are all to the contrary effect.

In re Griffith, 35 Kan. 877, 11 Pac. Rep. 174, is a unique
case. On September 4, 1883, a complaint was filed be-
fore a justice of the peace charging Griffith with forgery.

- Griffith was not arrested under this complaint, but on
September 12, 1883, he was arrested, tried, and convicted
of the forgery, and sentenced to the penitentiary for
three years. On March 10, 1886, the governor of Kan-
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sas pardoned Griffith, and he was at once arrested on
a warraht based on the complaint filed before the justice
of the peace on September 4, 1883. He then applied to
the supreme court for a writ of habeas corpus on the
ground that more than two years had elapsed since the
commission of the forgery, and that, therefore, the state
was barred from prosecuting him for that crime. The
court said: “But it is insisted on the part of the state
that the making and filing of the complaint on Septem-
ber 4, 1883, is a commencement of the prosecution, within
the meaning of the statute of limitations, and prevents
the bar under the statute. The question presented then
is, does the making and filing of a complaint charging the
defendant with a felony, and upon which no warrant is
issued nor arrest made, constitute the commencement of
the prosecution within the meaning of the statute of
limitations? We think not. While the legislature has
defined what shall be deemed the commencement of a
civil action, it has nowhere provided what shall consti-
tute the commencement of a criminal prosecution.
* # ® Tt was conceded in argument that the presenta-
tion or filing of an indictment or information was the
commencement of a prosecution, but the filing of a mere
complasnt before a magistrate charging the commission
of a felony cannot be so regarded. Neither the pre-
liminary examination nor the prosecution is founded
upon the complaint. As has been decided, ‘the original
complaint has spent its force when the order of arrest
is issued, and the order of arrest is the foundation for
the preliminary examination.””

Section 1044, Revised Statutes of the United States,
provides: “No person shall be prosecuted, tried, or pun-
ished for any offense, not capital, except as provided in
section 1046, unless the indictment is found, or the in-
formation is instituted within three years next after such
offense shall have been committed.” Lacey was charged
before a United States commissioner with the crime of
perjury, warrant issued, and he was arrested. This oc-

8
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curred within three years of the date of the commission
of the crime. He appears to have been held in custody
without indictment or information having been found
until more than three years had elapsed from the date
of the commission of the crime, and he then applied to the
supreme court of Oklahoma for a writ of habeas corpus
upon the ground that, as he had not been indicted for
the crime, and more than three years had elapsed since
its commission, he could not be prosecuted therefor; and
the supreme court took that view of the case and dis-
charged him. The court said: “It is contended by pe-
titioner that, inasmuch as no indictment was found
within three years [after the commission of the offense]
he cannot be prosecuted; and upon the other hand it is
urged that bringing proceedings before the commissioner
is sufficient under the statute. The decision must turn
upon the construction of that portion of the section of
the statute which reads, ‘or the information is instituted,’
and if it shall be found that such language refers to the
filing of a complaint in a commissioner’s court, then the
petitioner must be remanded, otherwise released.” (Ba
parte Lacey, 37 Pac. Rep. [Okla.] 1095.)

In City of Pilot Qrove v. McCormick, 56 Mo. App. 530, it
was said that the filing of an information by the prose-
cuting officer, and not the filing of a complaint before
the justice of the peace, is the commencement of a crim-
inal prosecution. To the same effect see People .
Ayhens, 24 Pac. Rep. [Cal.] 635; State v. Morris, 10 S. E.
Rep. [N. Car.] 455.

This section 256 of the Criminal Code has been twice
under review in this court. In Jolly v. State, 43 Neb. 857 ,
Jolly was tried before a justice of the peace for an assault
and battery and convicted. He appealed to the district
court, was again convicted, and prosecuted error to this
court. One error assigned in this court was the charge
of the district court to the jury to the effect that they
might find the accused guilty if they found that he com-
mitted the crime within eighteen months prior to the
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date of filing the complaint before the justice of the
peace. We disposed of that argument here by saying
that the instruction, though erroneous, was without
prejudice, because the record disclosed, without contra-
diction, that the offense was committed on May 29, 1891,
and that the complaint was filed before the justice of the
peace on June 8, 1891. But it is to be observed that this
case was tried upon the theory that the justice of the
peace had jurisdiction to try and punish the accused for
the offense of assault and battery. That being correect,
then the filing of the complaint with the justice of the
peace charging the accused with the offense was the
commencement of the prosecution. But this section as it
now stands was passed by the legislature in 1893, and
section 17 of the Criminal Code in force in 1891 provided
that a person convicted of assault and battery should
be fined in any sum not exceeding $100, or imprisoned
in the jail of the county not exceeding three months, or
both, in the discretion of the court. The justice of the
peace, therefore, had no jurisdiction to try and punish
one accused of the offense of assault and battery under
that statute. (Constitution, art. 6, sec. 18; State v. Yates,
36 Neb. 287.) In the Jolly Case we did not hold, nor did
we intend to hold, that the filing of a complaint before
a justice of the peace accusing one of a felony, causing
him to be arrested and examined and bound over, was
the commencement of a criminal prosecution for a felony.’
What we did hold in that case, and all we held on the
subject, was that where a justice.of the peace had juris-
diction to try and punish for an offense, then the filing of
a complaint before him charging a person with the com-
mission of that offense was the commencement of the
state’s prosecution.

In Boughn v. State, 44 Neb. 889, construing this section
256 of the Criminal Code, we distinctly held: “Under sec-
tion 256 of the Criminal Code, an indictment must be
found or information filed within the time fixed by that
section. It is not sufficient that the prosecution be in-
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stituted by complaint, arrest, or preliminary examination
within such period.” The correctness of this decision
is assailed by counsel for the state in the action at bar.
But, after a re-examination of the question, we think the
conclusion reached by us in that case was the correct
one. Boughn was convicted of assault and battery.
The information was filed May 1, 1893, and charged him
with committing this offense May 16, 1891. In other
words, almost two years elapsed between the date of the
commission of the offense and the date when the state
began its prosecution by information against him. At
that time, to-wit, 1891, a justice of the peace had no juris-
diction to try and punish one for the offense of assault
and battery, and the state conceded that under section
256 of the Criminal Code the prosecution must be begun
within one year after the commission of the offense, but
contended that the filing of a complaint before a justice
of the peace, charging the accused with having com-
mitted the offense and the holding of a preliminary ex-
amination, was the commencement of the criminal prose-
cution within the meaning of the statute, They based this
contention on the word “instituted” found in section 256.
Answering this contention we said: “We cannot accept
this construction of the statute. The word ‘instituted’
evidently refers back to the clause ‘for any fine or for-
feiture under any penal statute.”” ‘
An analysis of said section 256 leaves no doubt in our
mind that we placed upon the statute the proper con-
struction: (1.) The statute does not run in favor of per-
sons accused of treason, murder, arson, or forgery. (2.)
It has no application to persons accused of crime and
fleeing from justice. (3.) The quashing of an indictment
or information, or the reversal of a judgmeni based
thereon, does not again set the statute in motion. (4.) It
does not control any special statute of limitations made
applicable to any specific offense, crime, or misdemeanor.
With these exceptions, no person shall be prosecuted for
~any felony unless the state shall have by indictment 01}
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information instituted a prosecution against him there-
for in a court having jurisdiction to try the accused for
the felony within three years after the date of its com-
mission. (5.) No person shall be prosecuted for any mis-
demeanor unless the state by indictment or information
shall institute a prosecution against him for the offense in
a court having jurisdiction to try and punish the accused
for the misdemeanor within one year and six months
after the date of its commission, provided that if the pun-
ishment for the misdemeanor is limited to a fine not ex-
ceeding $100 and imprisonment not to exceed three
months, then the prosecution must be instituted by in-
dictment or information within one year after the date
of the commission of the misdemeanor. (6.) A suit will
not lie on behalf of the state to recover a fine or forfeit-
ure under a penal statute unless the action shall be insti-
tuted for that purpose within one year and six months
from the time the cause of action accrued.

Our coneclusion therefore is that the filing of a com-
plaint before a justice of the peace, or other inferior court.
charging a person with the commission of a crime, caus-
ing him to be arrested, and a preliminary examination
held and causing him to be bound over to the district
court, will not arrest the running of the statute of limi-
tations, unless the magistrate before whom the com-
plaint was filed had jurisdiction to try and punish the
accused for the offense with which he was charged. The
exceptions to the decision of the district court are over-
ruled.

EXCEPTIONS OVERRULED.

NORVAL, J., not sitting.
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STATE NATIONAL BANK OF LINCOLN V. MRrs. H. C. SMITH.
FiLEp MAY 4, 1898. No. 8069.

Married Women: SEPARATE ESTATE: NoTE. It is the settled doctrine
of this court that the signing of a promissory note by a married
woman does not raise the presumption that she intended thereby
to render her separate estate liable for its payment, nor that it
was given with reference to her separate property, trade, or busi-
ness, or upon the faith and credit thereof; and to an action upon
such note coverture is a complete defense, unless the plaintiff
shall establish by a preponderance of the evidence that the note
was made with reference to, or upon the faith and credit of, the
wife’s separate estate or business, or with an intention on her
part to charge her separate estate with its payment. Grand
Istand Banking Co. v. Wright, 53 Neb. 574, followed.

Error from the district court of Lancaster county.
Tried below before TiBBETS, J. Affirmed.

Thomas Ryan, for plaintiff in error. S
Benjamin F. Johnson, contra. ‘ -

Racan, C.

In the district court of Lancaster county the State Na-
tional Bank brought suit upon a promissory note against
M. Isabel Bond and Mrs. H. €. Smith. Mrs. Smith de-
fended the action upon the ground that she was a mar-
ried woman; signed the note sued upon as surety for Mrs.
Bond; that she did not receive, directly or indirectly, any
portion of the consideration for which the note was
given; that it was not given with reference to her sepa-
rate property, trade, or business, or upon the faith or
credit thereof, nor with intent on her part to thereby
charge her separate estate with its payment. The dis-
trict court found generally in favor of Mrs. Smith, and
the bank prosecutes error.

The evidence in the record sustains the finding of the
district court on which it based its judgment releasing
Mrs. Smith from liability on the note in suit, and the
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case is therefore ruled by Grand Island Banking Co. v.
Wright, 53 Neb. 574, and by Stenger Benevolent Ass’n v.
Stenger, 54 Neb. 427. A rediscussion of the question
would subserve no useful purpose whatever. It is the
settled doctrine of this court that the signing of a prom-
issory note by a married woman does not raise the pre-
sumption that she intended thereby to render her sepa-
rate estate liable for its payment, nor that it was given
with reference to her separate property, trade, or busi-
ness, or upon the faith and credit thereof; and in an ac-
tion upon such note coverture is a complete defense, un-
less the plaintiff shall establish by a preponderance of
the evidence that the note was made with reference to,
or upon the faith and credit of, the wife’s separate estate
or business, and with an intention on her part that her
separate property should be bound for its payment.

JUDGMENT AFFIRMED.
RyYAN, C,, not sitting.

EL1ZABETH J. TUTTLE, APPELLANT, V. CITY OF OMAHA
ET AL., APPELLEES.

FirLEp MAY 4,1898. No. 8070.
Right of Appellant to Dismiss Appeal. On the facts set out in the

opinion held that the appellant was entitled, as a matter of right,
to dismiss her appeal.

APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J. Appeal dismissed.

Fayette B. Tiffany and Winfield 8. Strawn, for appellant.
W. J. Connell, conira.

RaGaNn, C

Elizabeth J. Tuttle brought a suit in equity in the dis-
trict court of Douglas county against the city of Omaha
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and some railroad companies and others. The object of
the action was to obtain a decree declaring an ordinance
passed by the city vacating the intersection of some
streets, and permitting such intersection to be occupied
by the railroad companies, void, and to oust the railroad
companies from the possession of such intersection. The
trial resulted in a decree dismissing Mrs. Tuttle’s action,
from which she appealed to this court. Before the trial
of the Tuttle suit in the district court H. Goldberg also
brought a suit against the parties made defendants in the
Tuttle suit and for the same purpose. It seems from a
stipulation in the record that the Goldberg suit was tried
at the same time the Tuttle suit was tried, but whether
any decree was ever entered in the Goldberg suit the
record does not inform us. Mrs. Tuttle has now filed
here a motion to dismiss her appeal, the appellees con-
senting thereto. This motion is resisted by Goldberg.
He insists that this court should retain the appeal and
determine the case upon its merits, because of the fact
that the Goldberg case and the Tuttle case involve the
same questions, the pleadings and issues being the same;
that they were tried in the district court as one case, and
that it was agreed between Goldberg and the city of
Omaha that the appeal in the Tuttle case should operate
as an appeal also in the Goldberg case, and that the deci-
sion of this court in the Tuttle case should operate as a
decision in the Goldberg case. But Mrs. Tuttle was not
a party to the stipulation entered into between Goldberg
and the city of Omaha and not bound thereby, and she
therefore has the right to dismiss her appeal. We have
already stated that we do not know whether any decree
was ever entered by the district court in the Goldberg
case. For aught the record before us shows that action
is still pending and undetermined. But if a decree has
been entered in that action we are powerless to review it.
If such a decree has been entered in order to enable this
court to review the same, either upon appeal or error, a
certified transcript of the record of that case must be
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filed in this court. This is the requirement of the Code,
and unless such a transcript is filed here this court is
without jurisdiction in the premises. Goldberg is not
a party to the record of the Tuttle suit in this court. He
is not concluded by anything this court may decide in
that case, as we have no jurisdiction over him. The mo-
tion of Mrs. Tuttle to dismiss her appeal must be sus-

tained and the appeal is
DISMISSED.

Isaac 8. Leavrrr v. ELLEN E. J. BELL ET AL., APPEL-
LANTS, AND GEORGE D. COOK, APPELLEE.

FILED MAY 4, 1898. No. 7960.
1. Incompetent Persons: PARTIES TO ACTIONS. The fact that one is an
infant, idiot, or insane person does not prevent his being sued
either at law or in equity.

. TAX-SALE CERTIFICATE: FORECLOSURE. Section 119,
chapter 77, article 1, Compiled Statutes 1897, does not forbid the
owner of a real-estate tax-sale certificate from maintaining an
action to foreclose the same, although the owner of the real es-
tate may be an infant, idiot, or insane person.

3. Tax-Sale Certificate: FORECL.OSURE: PARTIES. The equitable owner
and holder of a real-estate tax-sale certificate may maintain an
action in his own name to foreclose the same, although it has
never been formally indorsed by the original purchaser at the tax
sale in accordance with the provisions of section 117, chapter 77,
article 1, Compiled Statutes 1897.

4. Quitclaim Deeds. In the absence of a contrary intent inferable
therefrom, a quitclaim deed for real estate passes all the interest
the grantor has in such real estate at the date of the delivery of
such deed.

. TAx-SALE CERTIFICATE. Such a deed is sufficient to vest in

the grantee the equitable title to a tax-sale certificate of the real

estate owned by the grantor.

ot

6. Special Assessments: IMPROVEMENT OF STREETS. Section 69, chap-
ter 12a, Compiled Statutes 1887, construed, and held that the pre-
senting to a metropolitan city council of such a petition as the
one required by said section is a jurisdietional prerequisite to au-
thorize it to charge by ordinance the cost of paving streets to the
property abutting thereon.
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7. : . Certain special paving taxes, levied on the property
in controversy by ordinance passed by the mayor and council of
the city of Omaha, held void, because the paving of the streets
was not petitioned for in accordance with the provisions of said
section 69.

8. Tax Lien: ENFORCEMENT: BURDEN OoF PROOF. Where a lien is sought
to be enforced for general taxes, the presumption is that the
statutes in reference to the levy and assessment of the taxes and
to the sale of the real estate for their non-payment has been
complied with; and the burden of showing irregularities, or that
the tax sale is void, is upon the party asserting such fact.

9. : : . But no such presumption can be indulged
when a lien is sought to be enforced against real estate for a sale
made thereof for the non-payment of special taxes. In such a
case he who asserts the lien and seeks to enforce it has the bur-
den of showing the validity of the tax lien. Smith v. City of
Omaha, 49 Neb. 883, followed.

10. Special Taxes: LEVY: JURISDICTION. A metropolitan city council
has no jurisdiction to pass an ordinance levying special taxes
against real estate until, sitting as a board of equalization, it has
first determined the amount of such special taxes to be assessed
against such real estate as benefits.

11. : : : BOARD oF EQUALIZATION: NoTICE. And such
a board of equalization has no jurisdiction to determine and fix
the benefits to be levied as special taxes against real estate, until
it has given notice of its sitting as such board of equalization,
“for at least six days prior thereto,” by publication in the official
paper of the city. (Compiled Statutes 1887, ch. 12a, secs. 73, 85.)

12. : : : : . Where such a board of
equalization convenes on the 28th of the month, in pursuance of
a notice published on the 23d of the month, it is without juris-
diction to act, and its proceedings are void.

13. : : : : . The phrase, “for at least six
days prior,” found in said section 85 is not complied with by pub-
lishing a notice once in the official paper of the city six days be-
fore the council convenes as a board of equalization.

14, Mortgages: FORECLOSURE: TAX LIENS. A mortgagee of real estate
foreclosing his mortgage is entitled to have the amount of all
valid tax liens owned by him, and taxes paid to protect the same,
included in the mortgage foreclosure decree.

APPEAL from the district court of Douglas county
Heard below before KEYSOR, J. . Reversed.

Howard B. Smith, for appellants.
William D. Beckett, contra. A
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RAGAN, C.

Isaac S. Leavitt brought this suit against Ellen E. J.
Bell, Josephine and Cyril J. Bell, the heirs at law of
Joseph Bell, deceased, in the district court of Douglas
county to foreclose certain tax liens upon lots 3, 4, 6, 8,
10, 13, and 14, in Jacob’s Addition to the city of Omaha,
of which said Joseph Bell died seized.  George D. Cook
was made a party defendant to the action, and before the
return day of the summons issued for him at the com-
mencement of the action he filed an answer, in the na-
ture of a cross-petition, setting out that he had a mort-
gage upon the real estate, made by Joseph Bell, deceased,
and asking to have it foreclosed. Howard B. Smith, an
attorney at law, was by the court appointed guardian
ad litem for Josephine and Cyril J. Bell, minors. ‘While
the action was pending Leavitt by quitclaim deed trans-
ferred his interest in the real estate in controversy by
virtue of his tax-sale certificates to one Byron R. Hast-
ings, and he subsequently transferred his interest in the
real estate by virtue of the certificates of tax sales by a
quitclaim deed to Cook, who thereupon filed a supple-
mental petition, alleging, in effect, that he had purchased
these tax-sale certificates formerly held by Leavitt and
all his liens on the real estate in controversy by virtue of
such tax-sale certificates, including the taxes which he
had subsequently paid to protect his liens; and that he
had done this in order to protect the lien of his mortgage
upon said real estate. The answer of the widow and her
minor children by their guardian ad litem put in issue the
validity and legality of the tax levies and assessments
upon which the tax certificates were based and the levy
and assessment of the taxes subsequently paid to protect
the liens of those certificates. The court entered a decrec
giving Cook two liens upon the premises—a first lien for
the taxes for which the property had been originally sold
and the taxes subsequently paid to protect such sale,
and provided in the decree that the minor children of
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Joseph Bell might redeem the real estate from this tax
lien at any time within two years after they became of
age. The second lien awarded Cook was for the amount
due him upon his mortgage. I'rom this decree both par-
ties have appealed.

1. The appeal of the Bells: The first argument is that
since the constitution (section 3, article 9) gives to the
owners of real estate the right to redeem the same from
all sales made thereof for the non-payment of taxes or
special assessments at any time within two years after
such sales, and since section 119, chapter 77, Compiled
Statutes 1887, being section 119, chapter 77, article 1,
Compiled Statutes 1897, provides that infants, idiots, and
insane persons may redeem any real estate belonging to
them which has been sold for taxes at any time within
two years after their disability has been removed, there-
fore this action cannot be maintained to foreclose these
tax liens against that part of the real estate owned by
the minor children until they become of age. We have
not been cited to any authority in support of this con-
tention, nor have we been able to find one. Taxes upon
real estate are by the statute made a perpetual lien
thereon, and when the real estate has been sold for non-
payment of the taxes the purchaser is by the statute
given the right to bring a suit to foreclose his tax lien and
have the real estate sold for the purpose of repaying him
the amount paid at the sale with interest and subsequent
taxes paid to protect his lien. It may be—we do not de-
cide—that where the real estate of an infant, idiot, or
insane person, during his disability, is sold under a de-
cree to satisfy a lien thereon for taxes, such a person,
within two years after the removal of his disability, may
redeem the real estate; but we do not understand that
the fact one is an infant, idiot, or insane person prevents
his being sued either at law or in equity.

2. A second argument is that Hastings did not acquire
the title and the right to foreclose the certificates of tax
sales owned by Leavitt by virtue of the quitclaim deed
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from the latter and that Cook did not acquire the title
and the right to foreclose the Leavitt certificates of tax
sales by the quitclaim deed from Hastings. This argu-
ment is based on counsel’s construction of section 117,
chapter 77, article 1, Compiled Statutes 1897, which pro-
vides that a tax-8ale certificate shall be assignable by in-
dorsement, and that an assignment thereof shall vest in
the assignee, or his legal representative, all the right and
title of the original purchaser. The contention of coun-
sel is that the only method by which Cook could acquire
a title to the Leavitt certificates of tax sales was by an
indorsement thereof in writing by Leavitt. It may be,
and probably is, true that, in order for the holder of a cer-
tificate of tax sale to vest the legal title of the same in his
vendee, it should be indorsed in the same manner as a
promissory note payable to order. But we do not under-
stand the meaning of the statute to be that, unless a cer-
tificate of tax sale is thus indorsed, one who purchases
and pays for such a certificate fails to acquire any title
thereto or the right to enforce it. Omne who has pur-
chased and paid for and has in his possession a negotiable
promissory note payable to order of his vendor has such
an equitable title to the same that he may maintain a
suit at law or in equity to enforce its collection. (Greeley
State Bank v. Line, 50 Neb. 434; Hartzell v. McClurg, 54
Neb. 316.) Ieavitt did not transfer his certificates of
tax sales to Hastings by indorsing them; but for a valua-
ble consideration he sold and delivered them to him, and
then duly executed to him a quitclaim deed in and by
which he remised, released, and forever quitclaimed unto
Hastings the real estate in controversy, together with all
the estate, right, title, interest, claim, and demand which
he, Leavitt, had therein. Hastings did not indorse the
tax certificates to Cook, but for a valuable consideration
sold and delivered them to him, and at the same time duly
executed and delivered to him a quitclaim deed for the
real estate upon which the certificates were liens, which
deed contained the same recitals as the deed from Leavitt
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to Hastings. It was the intention of the parties by the
execution of these quitclaim deeds that the liens which
Leavitt and Hastings had upon the real estate by virtue
of the tax-sale certificates should be assigned and trans-
ferred to Cook. Section 50, chapter 73, Compiled Stat-
utes, provides: “Every conveyance of real estate shall
pass all the interest of the grantor therein, unless a con-
trary intent can be reasonably inferred from the terms
used.” Section 53 of the same chapter provides: “In the
construction of every instrument creating or conveying,
or authorizing or requiring the creation or conveyance of
any real estate, or interest therein, it shall be the duty of
the courts of justice to carry into effect the true intent
of the parties.” We think, therefore, that Cook had the
equitable title to the Leavitt certificates of tax sales and
as such equitable owner he might maintain this action.

3. A third argument of the Bells, which we notice, in-
volves the validity of certain paving taxes of the city of
Omaha. Part of 1ot 10 and lots 13 and 14 of the property
in controversy were in paving district 123. The city
council of the city of Omaha, for the purpose of determin-
ing the amount of the benefits in money which had or
would accrue to these lots by reason of the paving of the
streets in said district, met August 28, 1888, and fixed,
determined, and decided that said lots would receive
benefits by reason of said improvement as follows: Part
of lot 10, $111.35; lot 13, $226.04; lot 14, $226.04; and sub-
sequently the city council passed an ordinance levying
the said amounts of money against said lots as special
paving taxes. These taxes and interest thereon are in-
cluded in the decree for taxes rendered in this case in
favor of Cook. These special taxes-and all of them, we
think, were void for two reasons: (1.) The statute in force
at that time (Compiled Statutes 1887, ch. 12qa, sec. 69)
authorized the mayor and council of a city of the metro-
politan class to pave the streets and alleys in a paving
district whenever the owners of the lands or lots abutting
upon said streets or alleys and representing a majority
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of the feet front thereof should petition the council so to
pave. Although the streets and alleys in said paving dis-
trict seem to have been paved in pursuance of authority
of the mayor and council of the city of Omaha, the same
was done without the petition of the owners, or any of
them, of the property abutting said streets and alleys.
The presenting to the city council of such a petition as
the one required by said section of the statute was a juris-
dictional prerequisite to authorize the council to pave
said streets and charge the cost thereof to the abutting
property. (Von Steen v. City of Beatrice, 36 Neb. 421; State
v. Birkhauser, 37 Neb. 521; Harmon v. City of Omaha, 53
Neb. 164.) Not only was such a petition necessary to
confer jurisdiction upon the mayor and council to author-
ize the paving of these streets and alleys and charge the
cost thereof to the abutting property, but in this case the
validity of these special taxes was, in a proper proceed-
ing under proper pleadings, duly called in question, and
the burden of showing that the special taxes had been
legally levied and assessed against the property was on
the party who claimed to have a lien upon the real estate
growing out of such taxes. Where a lien is sought to be
enforced or foreclosed for general taxes then, doubtless,
the presumption is that the statutes in reference to the
levy and assessment of these taxes, and the sale of the
real estate for their non-payment, have been complied
with, and the burden of showing irregularities, or that
such a tax is void, is upon the party asserting the fact.
(Adams v. Osgood, 42 Neb. 450.) But no such presumption
can be indulged when a lien is sought to be enforced
against real estate for a sale made thereof for the non-
payment of special taxes or assessments. In such a case
he who asserts the lien and seeks to enforce it has the
burden of showing the validity of the tax lien. (Smith v.
City of Omaha, 49 Neb. 883.) (2.) By sections 73 and 85,
chapter 12a, Compiled Statutes 1887, before the city coun-
cil sat as a board of equalization and fixed and deter-
mined the benefits or special taxes to be assessed against



64 NEBRASKA REPORTS. [VoL. 53

Leavitt v. Bell.

the property in a paving district for the paving of the
streets therein, it was required to give notice of such sit-
ting as a board of equalization for at least six da ¥s prior
to the sitting, through the official paper of the city. A
notice was published August 23,1888, in the official paper
of the city that the city council would convene as a board
of equalization, for the purpose of assessing the benefits
or special taxes on the property in controversy, on the
28th of said month. Until this notice had been published
as required by the statute the city council had no juris-
diction to sit as a board of equalization. The publishing
of the notice on August 23, 1888, was not a compliance
with the statute, which required the council to give no-
tice of its sitting as a board of equalization “for at least
six days prior thereto’—i. e, such sitting. On the de-
termination of the benefits which had accrued or would
accrue to the property in controversy by reason of the
paving of the streets in said paving district, and the
amount of the taxes which the board of equalization then
determined should be assessed against the lots in con-
troversy by reason of such improvement, depended the
validity of the ordinance subsequently passed by the city
council levying these benefits found by the board of
equalization as special taxes against the property; and,
since the board of equalization was itself without juris-
diction to act, the ordinance subsequently passed in pur-
suance of what it did was a nullity, as the city council
had no jurisdiction to pass an ordinance levying these
special taxes against the lots until, sitting as a board of
equalization, it had determined the amount of the bene-
fits to each lot.

4. Another argument of the Bells relates to the validity
of special taxes assessed against lots 13 and 14 of the
property in controversy. These lots were in sewer dis-
trict No. 43. The council, as a board of equalization, on
December 20, 1887, adjudged and determined that said
lots had or would be benefited in money by the construe-
tion of said sewer improvements as follows: Lot 13,
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$81.31; lot 14, $80.01. Subsequently the city council
passed an ordinance levying said sums as special sewer
taxes against said lots. The city council convened as a
board of equalization December 15, 1887, for the purpose
of determining what benefits had or would accrue to the
lots in this sewer district by reason of that improvement.
Without acting upon the matter for which it had con-
vened it adjourned until December 17 at 7:30 P. M., and
then, without acting upon sewer district 43, adjourned
until December 20 at 7:30 P. M., and at that time it de-
termined the benefits or special assessments. For the
purposes of this case only we shall consider that the city
council, while convened as a board of equalization, acted
on December 15, 1887. A notice was published in the
official paper of the city, on December 9, that the council
would convene on the 15th as a board of equalization
for the purpose of determining the special taxes which
should be levied on the property in said sewer district
43. This notice was also published December 10, 11, 12,
and 13, but it was not published on December 14. As-
suming that the council acted as a board of equaliza-
tion on December 15, the question then is, had it given
notice by publication through the official paper of the
city of its sitting as such board “for at least six days
prior to the day of its sitting”? We think not. The
phrase in the statute, “for at least six days prior,” is
not complied with by the publishing of a notice once in
the official paper of the city six days before the council
meets as a board of equalization. The word “for” in that
phrase means “during,” and the phrase must be construed
as though it read that the city council shall give notice
of its sitting as a board of equalization at least during
the six days immediately prior to the date of its so con-
vening. Thisis a strict construction of the statute. But
where a law authorizes a municipal corporation to charge
the entire cost of paving a public street to the prop-
erty abutting thereon, it should be strictly construed;
and, before the court should permit an individual’s prop-
9
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erty to be taken to pay for a public improvement of which
the entire community has the benefit and use, it should
be shown that the law has been literally complied with.

Section 497 of the Code of Civil Procedure provides that
a judicial sale of real estate shall not be made until the
officer has given public notice of the sale in a newspaper
“for at least thirty days before the day of sale.” Con-
struing this section we held that the word “for” therein
meant “during,” and that the notice must be published
during the thirty days immediately preceding the date
of sale. (Lawson v. G/ibson, 18 Neb. 137.) And it was held
that one publication of the notice thirty days before the
sale was not a compliance with the requirements of the
Code. It was also held that it was not necessary that the
notice should be published in a daily paper; that publica-
tion for the length of time required in a paper published
weekly would answer the requirements of the statute.
But by section 133, chapter 12a, Compiled Statutes 1887,
the official newspaper of a city of the metropolitan class
was required to be a daily newspaper; and since the stat-
ute required the city council to give notice of its sitting
as a board of equalization, for at least six days prior to!
the time of such sitting, in the official newspaper of the‘
city we think that it was the intention of the legislature
that this notice should be published daily for the six days
immediately preceding the convening of the city council
as a board of equalization. _ |

A statute of Illinois in reference to assessments for
public improvements authorized commissioners to deter-
mine the benefits which had or would accrue to property
by reason of the public improvement after “notice shall
be given by said commissioners by six days’ publication
in the corporation newspaper.” Construing this statute
the supreme court of Illinois held that to invest the com-
missioners with jurisdiction to determine the benefits the
notice must be published each day for six days immedi-
ately preceding the date on which the commissioners met,
(Scammon v. City of Okicago, 40 TI1. 146.) To the same ef-
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fect see Whitaker v. Beach, 12 Kan. 492; Washington v. Bas-
sett, 15 R. 1. 563.

Considering, then, {hat the board of equalization acted
December 15 and the first notice of its meeting as such
board was published on the 9th, then, to invest the board
with jurisdiction to act, the notice must have been pub-
lished also on the 10th, 11th, 12th, 13th, and 14th. Be-
cause, therefore, this notice was not published December
14, 1887, the city council had no jurisdiction to sit as a
board of equalization; and the ordinance subsequently
passed by it levying special sewer taxes against said lots
in pursuance of the benefits found and determined by the
board of equalization was void.

5. What has just been said in reference to the special
taxes on the lots in sewer district No. 43 applies to the
special taxes levied against lot 8 of $27.27, lot 10 $375,
lot 13 $66.02, and lot 14 $66.02, for grading Leavenworth
street from Sixteenth to Thirty-sixth streets, and special
taxes assessed against lot 3 of $373.46, lot 4 $373.46, lot
6 $34.31, for paving in district No. 32. It consequently
follows that the said special taxes above mentioned were
and are void and should not have been included in the
decree rendered in this case.

6. Cook’s appeal: We think the district court erred in
giving Cook a lien on the real estate in controversy for
the amount represented by his certificates of tax sales
and for subsequent taxes paid to protect such certificates
as an independent tax lien. Cook, in effect, had paid
these taxes for the purpose of protecting his mortgage
lien upon the real estate in controversy. This he had a
right to do, and the amount of these taxes, so far as they
were legal, should have been included in the amount due
Cook on his mortgage. (Southard v. Dorrington, 10 Neb.

1119.) The court should not have made the taxes a sepa-

rate and independent lien from the lien of the mortgage,
nor should the decree have provided that the Bell heirs
might redeem the real estate from the sale of these lands
to pay those taxes at any time within two years after



68 NEBRASKA REPORTS. [Vor. 55

Leavitt v. Bell.

they became of age. The decree appealed from is re-
versed and the cause remanded, not for a new trial, but
with instructions to the district court to set aside its for-
mer decree and enter a new one in accordance with this
opinion.

REVERSED AND REMANDED.

IrVINE, C., dissenting.

I cannot concur in the opinion of the court in so far as
it holds that a petition by the owners of abutting property
is essential to confer power on the council to order the
paving of an improvement district. The cases of Von
Steen v. City of Beatrice, 36 Neb. 421, and State v. Birk-
hauser, 37 Neb. 521, are, it is true, authority for that con-
struction of the statute, but those cases were based en-
tirely on an interpretation of the section of the charter
involved as if it had been drawn and enacted as an en-
tirety and at a given moment. The history of the law
has been neglected, and in this instance a consideration
of its history is essential to a correct construction. The
germ of the section is found in section 41, chapter 8, Gen-
eral Statutes, being the act of March 28, 1873, incorporat-
ing cities of the first class, and framed so as to embrace
Omaha alone. That section began as follows: “The
council shall have power to open, extend, widen, grade,
pave, or otherwise improve and keep in good repair
* * % any street, avenue, or alley within the limits
of the city.” This was followed by provisions for special
assessments to defray the expense of such improvements,
but the broad grant of power conferred by the language
quoted was nowhere restricted. By chapter 17 of the
Laws of 1881 a new charter was provided for cities of the
first class, and section 41 of the act of 1873 was carried
into it, somewhat amended, but not in respect to the mat-
ters here involved, as section 42. By chapter 12 of the
Laws of 1883 many amendments were incorporated into
section 42. The opening sentences remained the same,
but the following was inserted in the body of the section;
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“The mayor and council of any city of the first class shall
have power to pave. repave, or macadam any street or
alley, or parts thereof, in the city, and for that purpose to
create suitable paving districts, which shall be consecu-
tively numbered, such work to be done under contract
and under the superintendence of the board of public
works of the city. Whenever the owners of lots or lands
abutting upon the streets or alleys within any paving dis-
trict representing a majority of feet front thereon shall
petition the council io pave, repave, or macadam such
streets or alleys, it shall be the duty of the mayor and
council to pave, repave, or macadam the same.” (Ses-
sion Laws 1883, p. 101, ch. 12, sec. 1.) By chapter 10 of
the Laws of 1887 the class of metropolitan cities was cre-
ated, and what was section 42 of the old charter formed
the framework for section 69 of the new. In all respects
material to this inquiry the two sections were the same.
In 1891 (Session Laws, p. 82, ch. T, sec. 8) this section un-
derwent several amendments, those chiefly affecting the
question before us being the substitution of “improve-
ment districts” for “paving districts,” and the addition
of a clause whereby owners of three-fifths of the frontage
on a street were permitted to petition for the paving of
that street, the whole expense, including that of paving
intersections, to be defrayed by local assessment.

I think this section of the metropolitan charter should
be construed in the lizht of its entire history. ‘While the
act of 1887 created a new class of cities with a new name,
it was in fact intended to be applied only to Omaha, and
this had been true of the preceding acts relating to cities
of the first class. No other city had to that time been
embraced within the first class of cities. In adopting a
new charter, adapted to the wants of a large and rapidly
growing city, it was not jntended to make an abrupt and
radical change in the constitution and political history
of the city. A vast scheme of street improvements was
then under way. It had been progressing for some years,
and it promised to continue indefinitely. There can be
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no doubt that the legislature intended to continue the old
law substantially in force with reference to such improve-
ments, in order that there might be no break in continuity
or method. Ior that recason section 42 of the old charter
was preserved, with amendments going only to details.
By repeated amendments that section had grown from a
short paragraph until it covered pages and embraced
some twenty-odd subdivisions and provisos. That pro-
cess of piece-meal amendment had not only made it inor-
dinately long, but had made it tautological, involved, and
even ungrammatical. Unless it had been the deliberate
purpose to retain it in such form that there could be no
doubt of its identity with the old law, a simpler and
clearer phraseology would have been adopted. Certainly
it possessed no charm of literary style which commended
it for preservation. Its preservation can only be ac-
counted for on the theory that the legislature was so anx--
ious to prevent a disturbance in the course of street im-
provement, that it would not incur the hazard of a new
construction of the law by recasting its language.

If, then, the history of the law is open for consideration,
I think the conclusion irresistible that it was the legisla-
tive intent to make three different provisions with regard
to paving. In the first place, the council was given
plenary power to pave any street. 1In the second place,
the owners of the greater part of the frontage, by peti-
tion, might require the paving of any street. The lan-
guage is in that case “it shall be the duty of the” council
to pave. 1In the third place, on petition of the owners of
three-fifths of the frontage, the street may be paved and
the whole cost, including intersections, shall be defrayed
by local assessment. Paving districts and improvement
districts were devices introduced by amendment for con-
venience in fixing limits for the purpose of assessment,
and form no just ground of distinguishing between power
to create districts and power to pave them. Their crea-
tion is merely incidental to the power to pave. It is too
<lear to permit of argument that the laws of 1873 and
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1881 granted full power to pave without any petition.
If so, when was it taken away? If by the provision of
1883, requiring the council to pave on petition, then the
new language there used was sufficient to confer the lim-
ited power, or rather to impose the duty. The words
granting the general power became at the best surplus-
age, and why were they retained? They were not only
retained, but, as if to show clearly that the provision for
a petition was merely supplementary to the old power,
they were in substance repeated just before the petition
clause, and separated therefrom by one of the few periods
which occur throughout the weary length of this mon-
strous section. By regarding the history of the amend-
ment and construing it as only imposing an additional
duty, effect can be given to every clause, while to give it
the construction placed upon it by the court, is to impute
to the legislature not only the useless retention of an ob-
solete clause, but its actual reduplication.

]
CHARLES Gt. HOYT V. ANTOINETTE W. LITTLE ET AL. '
FrLEp MAY 4,1898. No. 8058.

1. Judicial Sale: MODIFICATION OF DECREE: CONFIRMATION. A decree
foreclosing a real estate mortgage was rendered June 5 for $363.
July 11 an order of sale was issued. July 20 a remittitur of $20
was entered in open court. The order of sale was then changed
o as to recite that the decree was rendered for $343 and the prop-
erty afterwards advertised and sold. Held, That the change made
in the order of sale was not prejudicial to the owner of the equity
of redemption, and that the court did not err in refusing to set
the sale aside because thereof.

2. Decree Foreclosing Mortgage: REQUEST FOR STAY: TIME. To stay
the execution of a decree foreclosing a real estate mortgage a
request in writing therefor must be filed with the clerk of the
court within twenty days after the date of the rendition of such
decree. The filing of such request within twenty days after the
date of a remittitur entered, but more than twenty days after
the date of the decree, will not stay the execution thereof,
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3. Judicial Sales: CONFIRMATION. The court did not err in refusing to
set aside a sale made under a decree foreclosing a real estate
mortgage, on the motion of the owner of the equity of redemp-
tion based on the ground that, when the sale was made, a motion
made by him to vacate the decree was pending in court.

4. Process: ForM. An order of sale headed, “The State of Nebraska,
County of Gage, to the Sheriff of said County,” ete., complies
With section 24, article 6, of the constitution, providing that “All
process shall run in the name of the state of Nebraska.”

ERROR from the district court of Gage county. Tried
below before Busg, J.

ACTION by Antoinette W. Little against Charles G.
Hoyt and others to foreclose a mortgage. There was a
decree for plaintiff, and from an order confirming a judi-
cial sale of the mortgaged premises Charles G. Hoyt
prosecuted a proceeding in error. Affirmed.

G. M. Johnston, for plaintiff in error.

E. O. Kretsinger, for Antoinette W. Little, defendant
in error. .

J. B. Cobbey, for Charles I.. Schell, defendant in error.

Ragan, C.

This is a proceeding in error instituted in this court
by Charles G. Hoyt against Antoinette W. Little and
others to review a judgment of the district court of Gage
county confirming a judicial sale made of certain real
estate in pursuance of a decree foreclosing an ordinary
real estate mortgage thereon.

1. The first argument relied on here by the plaintiff in
error is that the “order of sale was altered” after it was
placed in the hands of the sheriff. The decree was ren-
dered June 5, 1894, for $363. July 11, 1894, the order
of sale was issued, which recited the rendition of the
decree and the amount thereof and commanded the
sheriff to cause the real estate to be appraised, adver-
tised, and sold to satisfy such decree. On July 20, the
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court still being in session, the plaintiff in the decree re-
mitted from the mount found due him by the court the
sum of $20. Subsequent to that time it is insisted that
some one changed the order of sale by making it recite
that the decree had been rendered for $343 instead of
$363. Assuming that this alteration was made as al-
leged we cannot see how it prejudiced the plaintiff in
€rTor.

2. The second argument is that the sheriff advertised
the real estate for sale under the decree prior to the time
he received the order of sale. This is a mistake. The
sheriff’s advertisement is dated June 18, 1894, whereas
the order of sale was issued on July 20, 1894. But the
record shows beyond all controversy that dating the ad-
vertisement June 18 was a clerical error. It should have
been July 18. The affidavit of the printer who published
the notice of sale shows that it was published for the
first time on July 20.

3. The third argument is that the court erred in not
setting aside the sale, because plaintiff in error had on
file with the clerk a request for a stay of execution at
the time the order of sale was issued, which request had
been filed within twenty days after the date of the rendi-
tion of the decree. Whether such a request for stay of
execution was filed within twenty days after the rendi-
tion of the decree was a question of fact for the trial
court and was by it decided against the claim of the
plaintiff in error on conflicting evidence, and we cannot
say that the conclusion reached by the trial court was
wrong. .

A second argument under this same heading is this:
The decree, as already stated, was rendered June 5.
July 20, 1893, a remittitur of $20 was entered. On that
date the plaintiff in error filed a request ‘for a stay of
the execution of the decree, claiming that the remittitur
of the $20 had the same effect as if the decree for $343
Lad been rendered on that date, and therefore the court
erred in not setting aside the sale. We cannot agree
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to this contention. The fact that a remittitur of $20
was entered on July 20 did not vacate the decree ren-
dered on June 5, any more than a payment made on July
20 by the plaintiff in error would have vacated the decree.
To stay the execution of the decree, plaintiff in error
should have filed his request therefor within twenty days
after June 5.

4. On July 20, 1894, the plaintiff in error filed in the
district court a motion to set aside the default and decree
entered against him and for leave to answer in the ac-
tion. So far as the record before us discloses this mo-
tion is still pending in. the district court. A fourth
assignment of error is that the court erred in not setting
aside the sale because of the pendency of this motion to
vacate the decree at the time the order of sale was issued.
If the plaintiff in the decree was willing to take the
chances of having this real estate advertised and sold
to satisfy his decree while a motion was pending in court
to vacate it, and if a purchaser at the judicial sale was
willing to take the chances of obtaining a good title to
the real estate sold while said motion to vacate was pend-
ing, we do not see that this is a matter of which the plain-
tiff in error need complain. Certainly he was not and
could not be prejudiced by the sale of the real estate while
such motion to vacate the decree was pending.

5. A final argument is that the court below erred in
not setting aside the sale because the order of sale did
not run in the name of the state of Nebraska, and, there-
fore, did not comply with section 24, article 6, of the con-

- gtitution, which provides that “All process shall run
in the name of the state of Nebraska.” But we think
this order of sale complied with the counstitutional pro-
vision. It is headed, “The State of Nebraska, County of
Gage, to the Sheriff of said County,” ete. (Mooie v.
Fedewa, 13 Neb. 381; Alderman v. State, 24 Neb, 97.) The
judgment of the district court is

AFFIRMED,
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GEORGE F. MUNRO, APPELLEE, V. DELIA A. CALLAHAN,
: APPELLANT.,

TILED MAY 4, 1898. No. 8038,

1. Vacating Judgment: FrRaUuD. Neither an action under section 602
of the Code of Civil Procedure, nor an independent suit in equity,
will lie to vacate a judgment, after the term at which it was ren-
dered, on account of the fraud of the suceessful party, unless
such fraud occurred or was practiced in connection with the trial
of the case.

2.

. PERJURY: MISTAKE. Lquity will not vacate a judgment on
account of an innocent mistake or want of recollection on the
part of the plaintiff or his witnesses, nor, generally, on account of
the perjury of other witnesses in the case.

3. : . EqQuiry. But where it appears that the judgment
depends for its support upon the evidence of the successful party
given at the trial, and that the defeated party has a valid defense
which he was prevented from establishing by reason of such
perjury, and where he has been guilty of no negligence and has
exhausted all his ordinary legal remedies for obtaining a vaca-
tion of such judgment, then equity, in a proper proceeding, will
vacate such judgment and grant the defeated party a new trial
of the action. ’

. PLeapING. The allegations of the petition held to
support a decree of the district court vacating a judgment at law
procured by the perjury of the successful party on the trial.

APPEAL from the district court of Douglas county.
Heard below before DUFFIE, J. Affirmed.

The opinion contains a statement of the case.

John F. Cromelien and William F'. Gurley, for appellan'tsi

The petition is demurrable, because (1) a court of
equity is without jurisdiction, there being an adequate
remedy at law; (2) because it does not state facts suffi-
cient to constitute a cause of action; (3) and because it
shows that plaintiff has been guilty of gross negligence,
which would deprive him of equitable relief. (McClure
r. Warner, 16 Neb. 447; Gibson v. Parlin, 13 Neb. 292;
Burlington & M. R. R, Co. v. Kearney County, 17 Neb. 511;
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Cheney v. Dunlap, 27 Neb. 401; Chicago, R. I. & P. R. Co. v.
Shepard, 39 Neb. 526; Renfrew v. Willis, 33 Neb. 98 ; Sco-
field v. State Nat. Bank, 9 Neb. 816; Young v. Morgan, 9
Neb. 169; Gould v. Loughran, 19 Neb. 392; Buchanan v.
Griggs, 18 Neb. 121; Hartford Fire Ins. Co. v. Mcyer, 30
Neb. 135; Shane v. Clarke, 3 Har. & M. [Md.] 101; Clough
v. State, 7 Neb. 324; Lamb v. State, 41 Neb. 356; Hill v.
State, 42 Neb. 503; Cohn v. Goldman, 76 N. Y. 284 3 Wright
t. Bourdon, 50 Vt. 494; McHenry v. Sneer, 56 Ia. 649;
Thomas v. Markmann, 43 Neb. 828; Woodward v. Pike, 43
Neb. 777; Nicholson v. Patterson, 6 Humph. [Tenn.] 394;
Harrison v. Harrison, 1 Litt. [Ky.] 187; Veech v. Pennc-
baker, 2 Bibb [Ky.] 326; Codde v. Mohiat, 66 N. W. Rep.
[Mich.] 1093; Gray v. Barton, 28 N. W. Rep. [Mich.] 813.)

J. H. Van Dusen and W. 8. Summers, contra.

Ragan, C.

June 25, 1892, on the complaint of Delia A. Callahan,
George F. Munro was by the district court of Douglas
county adjudged to be the father of the former’s illegiti-
mate child. From this judgment Munro prosecuted a
proceeding in error to this court, which affirmed the judg-
ment of the distriet court. (Munro v. Calluhan, 41 Neb.
849.) Subsequently, on December 6, 1894, Munro filed
. a petition in the district court of Douglas county against
Callahan reciting the record and proceedings of the for-
mer suit and alleging, among other things, that Callahan
had procured said judgment by committing willful and
corrupt perjury on the trial of that case, and prayed the
court to set such judgment aside, and to grant him,
Munro, a new trial. The district court, on hearing the
action, set aside the former judgment and granted Munro
a new trial, from which order Callahan has appealed.
The bill of exceptions containing the evidence offered on
the trial of this case in the district court has been
quashed, and the sole question for our determination is
whether the pleadings in this case will support the decree
rendered therein,
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1. To the petition filed by Munro on December 6, 1894,
an answer was filed on the 15th of said month, and
subsequently, on the 17th, an amended petition was filed.
The record does not disclose that an answer was filed to
this amended petition, but the case seems to have been

“tried on the amended petition. The decree recites that
the case was heard upon the pleadings filed by the parties
and upon the evidence, and counsel for the appellant
have addressed their arguments to the sufficiency of the
allegations of the amended petition. We shall, there-
fore, only inquire-whether the allegations of the amended
petition will support the decree under review. This
amended petition, among other things, alleged: “Plain-
tiff further charges that said verdict so rendered in said
action was obtained on the false, fraudulent, and per-
jured testimony of the said Delia A. Callahan; that said
Delia A. Callahan on the said trial testified that the bas-
tard child, of which she charged this plaintiff as being
the father, was conceived on Easter Sunday, March 29,
1891, between the hours of 2 and 5 o’clock of the after-
noon of said day; that said testimony was false and
fraudulent; and said Delia A. Callahan, at the time of
giving the same, well knew it so to be. Plaintiff alleges
the fact to be that on the said Easter Sunday he did not
see the said Delia A. Callahan. * * * Plaintiff fur-
ther charges the fact to be that while he well knew that
the said Delia A. Callahan had testified falsely on said
trial, yet he did not, at the time, know where he could ob-
tain the testimony to show that the said Delia A. Calla-
han had sworn falsely for the purpose of obtaining an
unjust verdict against him; that he had no knowledge of
where he could obtain the witnesses who knew and
would testify that said Delia A. Callahan had sworn
falsely in said action at law until long after the time had
expired for filing a motion for a new trial in said cause;
that this plaintiff now has such testimony and will pro-
duce the same in court.” Since the bill of exceptions
has been quashed t..e judgment is to be considered as if
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it had been rendered by default, or on the district court’s
overruling a demurrer interposed to the amended peti-
tion by Callahan. In addition to certain special findings
the tenth finding of the district court is as follows: “The
court further finds that the general equities are with the
plaintiff.” 'We take it that within this general finding
are included findings that Munro had a prima facie de-
fense to the action brought against him by Callahan;
that the defeat suffered by him in that action was not
the result of any megligence or laches on his part; and
that he had diligently pursued and exhausted all ordi-
nary legal remedies provided by statute for obtaining a
new trial of said action and for the vacation of said judg-
ment. We think the petition sufficient to support these
findings, as it sets out, in addition to what we have
quoted, the filing by Miss Callahan in the district court
of the complaint against Munro charging him with being
the father of her illegitimate child; that he pleaded not
guilty to such charge; was tried to a jury and found
guilty; his filing of a motion for a new trial; the overrul-
ing of such motion; the judgment upon the verdict of the
jury; the error proceeding to this court and the affirm-
ance of the judgment of the district court.

2. Assuming that the general finding of the district
- court includes the finding that the judgment obtained by
Miss Callahan against Munro was procured by her willful
perjury, is the petition in that respect sufficient to sup-
port the finding? TIs it good against a demurrer?
When the nature of the case in which that judgment is
rendered is considered, when it is remembered that the
only issue in that case was whether Munro was guilty
¢f being the father of Callahan’s illegitimate child, that
without her positive and unequivocal testimony that he
was her child’s father, she could not have procured the
judgment she did, and that she, and she alone, could posi-
tively and certainly know who was the father of her
child, we think the petition sufficient. In other words,
“from the very nature of the case, a finding that one is the
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father of a bastard child rests, and must rest, where the
issue is litigated, upon the testimony of the mother; and
if this testimony is false and perjured, then a judgment
based on such a finding is one procured by fraud prac-
ticed by the successful party. Section 602 of the Code of
Civil Procedure provides that a district court shall have
power to vacate a judgment rendered by it, after the term
at which it was rendered, for fraud practiced by the suc-
cessful party in obtaining the judgment. Certainly the
obtaining of a judgment by willful and corrupt perjury
is obtaining it by fraud within the meaning of this sec-
tion of the Code. But this statute is merely a legislative
adoption of the doctrine of the equity courts in force
when it was enacted. Long before this Code wak en-
acted the setting aside of a judgment procured by the
fraud of the successful party and the granting the de-
feated party a new trial, were jurisdictions possessed and
enforced by the courts of equity when it appeared that
the defeated party had a valid defense which he had been
prevented by the fraud of the successful party from mak-
ing out, and where he had been guilty of no negligence
or laches and had exhausted all his ordinary legal reme-
dies for obtaining a vacation of such judgment. 3
Pomeroy, Equity Jurisprudence [2d ed.] sec. 1364; 2 I'ree-
man, Judgments [4th ed.] sec. 489.) Whether, then, this
action is based on section 602 of the Code of Civil Pro-
cedure, or whether it be regarded as an independent suit
jn equity, the jurisdiction and authority of the district
court to grant Munro a new trial of the law action are un-
doubted.

The cases are not numerous in which a judgment has
been vacated and the defeated party granted a new trial
on the ground that the judgment was obtained by the
perjury of the successful party; but this is perhaps be-
cause, from the very nature of the case, the existence of
the fraud or perjury could not be established otherwise
than by trying anew the issue tried and determined in
the action in which the new trial is songht; and neither
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the equity rule nor the Code authorizes the vacation of a
Judgment after the term at which it was rendered and the
granting a defeated party a new trial for fraud practiced
by him, save where the fraud was practiced in connection
with the trial.

In Laithe v. McDonald, 12 Kan. 340, Laithe brought an
action against McDonald for a failure to deliver goods
which he charged were received by McDonald as a com-
mon carrier and lost through his negligence. McDonald
answered by a general denial and did not appear further
in the case. On the trial Laithe willfully, corruptly, and
falsely swore that McDonald was a common carrier; had
received the goods in that capacity and failed to deliver
them; and that they were worth something over $5,000,
for which sum he obtained a Judgment. The supreme
court of Kansas affirmed a judgment of the district court
vacating the judgment in the law action on the ground
that Laithe obtained it by fraud, the fraud consisting of
his perjury. The court held that a defendant was not
entitled to have a judgment vacated on account of any
innocent mistake or want of recollection on the part of
the plaintiff or his witnesses, nor even on account of the
perjury of other witnesses in the case, but said that no
party was bound to anticipate or suppose that the other
party would commit willful and corrupt perjury, and
that no party was bound to the exercise of extraordinary
diligence in preparing to meet such perjury. It will be
observed that in the case cited the judgment rested en-
tirely upon the perjured testimony of Laithe, just as, in
the case at bar, the judgment that Munro was the father
of Callahan’s illegitimate child depended entirely for
support upon Callahan’s evidence that he was the fathar
of her child.

In Graver v. Faurot, 76 Fed. Rep. 257, the complainant
brought a suit in equity, in a state court, in which he
charged two defendants with fraudulently inducing him
to purchase some worthless shares of corporate stock,
and, in accordance with the old chancery practice, he
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required the parties made defendants to answer certain
allegations or interrogatories in the bill under oath. The
parties made defendants answered. The answers were
false and perjured and the complainant suffered a defeat.
He subsequently discovered that the answers made by the
defendants were false and then brought suit to vacate the
judgment, and the court held that the making of the false
answers was a positive and actual fraud which vitiated
the decree. Here again the judgment complained of rested
entirely upon the perjured testimony of the two defend-
ants in whose favor the judgment was rendered. For
a further discussion of the subject of the power of a court
of equity to vacate a judgment obtained by fraud prac-
ticed by the successful party at the trial of the case in
which it was rendered, see United States v. Throckmorton,
98 U. 8. 61; Ward v. Torwn of Southfield, 102 N. Y. 293, 6 N.
. E. Rep. 660; Asbury v. Frisz, 47 N. E. Rep. [Ind.] 328.

Our conclusion therefore is that the petition charges
that Miss Callahan procured a judgment determining
that Munro was the father of her illegitimate child; that
she obtained such judgment by her own false and per-
jured testimony, and that this was a fraud practiced by
her in and about the trial; and, from the nature of the
case, the judgment rests solely upon her evidence and
the petition sustains the decree of the district court va-
cating that judgment, and such decree is accordingly

AFFIRMED.
IRVINE, C., expresses no opinion.

CHARLES BROWN, APPELLANT, V. JAMES MURPHEY ET AL,
APPELLEES.

FILED MAY 4, 1898. No. 7936.

Quieting Title: EVIDENCE: REVIEW. The evidence in this case ex-
amined, found to sustain the finding of the district court, and to
leave no question of law before the court for decision.

10
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APPEAL from the district court of York county. Heard
below before WHEELER, J. Affirmed.

George B. F'rance and Merton Mecker, for appellant.

N. V. Harlan, contra.

IrRVINE, C.

Omitting for the sake of clearness unessential details,
although these are entitled to some evidential effect, the
facts of this case are as follows: In 1879 Robert Black, a
man seventy-five years of age, was the occupant of the
southeast quarter of section 25, township 9 north, of
range 1 west, in York county. The title was in the Bur-
lington & Missouri River Railroad in Nebraska, and
Black held it under a contract of purchase. In that year
Charles Brown, whose wife was Black’s niece, removed
with his family from Missouri and began to live upon
the land, remaining there with Black until shortly before
this litigation began. In 1882 Black assigned to Brown
his contract for the purchase of the land. Brown paid
what was due thereon and obtained a deed. At the same
time he made a mortgage thereon in part at least repre-
senting a loan whereby he secured the money wherewith
he made the payment. He then conveyed to Black the
west half. He retained the title to the east half, but exe-
cuted to Black what was styled a lien ontract, but which
was in legal effect a mortgage to secure an annuity of
$125 payable to Black during the latter’s life. The first
mortgage, was thereafter foreclosed and the east half
sold to satisfy it, and arrears of the annuity. Then Black
conveyed the west half to Murphey. Two suits were then
instituted, the precise nature of which is not indicated
by the record before us. One of them was by Brown
against Black and Murphey, apparently to set aside the
deed to Murphey and establish a right in Brown to the
land. The other was by Murphey against Brown, ap-
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parently to quiet title and enjoin Brown from interfering
with Murphey’s possession. By stipulation these two ac-
tions were consolidated, amended pleadings being filed
with Brown as plaintiff .and Black and Murphey as de-
fendants. By his amended petition Brown alleged that
he had removed his family to Nebraska and gone upon
the land in pursuance of a contract with Black whereby
Brown was to farm the land and take care of Black dur-
ing the lifetime of the latter, Black agreeing that he
should have possession of the land and that on Black’s
death it should become Brown’s absolutely. ITurther,
that Black in pursuance of the contract had executed a
will devising the land to Brown; that Black, by reason
of age and consequent infirmities, had become incompe-
tent to contract, and while so incompetent and through
undue influence had been induced by Murphey to convey
to the latter, Murphey having full notice of Brown’s
rights, and paying no consideration. It was also alleged
that Murphey had induced Black to make an attempted
revocation of the will. Brown asked that the title and
-right of possession be quieted in him and that Black and
Murphey be enjoined from conveying or incumbering the
land. By answer and cross-petition Black and Murphey
denied the contract alleged by Brown, and alleged that
whatever contract was made in 1879 was abrogated in
1882, when a contract was made whereby Brown was
for his services to have the east half charged with an an-
nuity. They also pleaded that the conveyance to Murphey
was in pursuance of an agreement whereby Murphey
was to have the land in consideration of his supporting
Black and furnishing him a home. They further pleaded
as an adjudication the foreclosure proceedings above
mentioned, and which reached this court and were deter-
mined in 1893. (Phanixz Mutual Life Ins. Co. v. Brown, 37
Neb. 705) They prayed that Murphey’s title be quieted
and Brown enjoined from interfering. A large volume
of testimony was taken, but before final submission
Black died. This fact was set up by supplemental peti-
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tion, Brown asking to be decreed the owner in fee. More
proof was taken, and finally a judgment was entered find-
ing generally for the defendants and quieting title in
Murphey. Brown appeals.

The appellant relies largely on the doctrine of Bird v.
Iope, 73 Mich. 483. That case would entirely support his
contention had he obtained in the trial court a finding of
facts according to his pleadings; but unfortunately for
that contention the findings were against him and we
do not feel warranted in distributing them. On the other
hand the appellee relies greatly on the effect of the fore-
closure proceedings as an adjudication. By a reference:
to that case it will be found that the only questions there
properly litigated were those affecting the validity and
priorities of the several liens. The plaintiff’s mortgage
was established as the first lien, the annuity mortgage
of Black as a second, upon the east half, and a subsequent.
mortgage executed by Brown was cut out altogether as
to the west half, it being properly held that without
regard to Brown’s ultimate rights to that half the title
was then in Black in fee, and that the rights of Brown
under his contract and Black’s will could not then be
determined. That the decision went no farther is evident
from the following language from the opinion: “This
agreement, it appears from the answer of Brown, con-
tinues in full force and effect, and the will executed. in
his favor unrevoked. He is, so far as appears from the
record, in a position, on the death of Black, to insist
upon the conditions of that agreement.” While that
decision is not therefore, strictly speaking, res judicata
as to the present controversy, it is quite probable that
there was involved incidentally the determination of
some issues of fact which would conclude the parties
here as to such issues. We need not, however, enter into
a very close analysis of the two cases for the purpose of
applying the principle indicated, because the adjudica-
tion is pleaded on behalf of the defendants, and treating
the whole matter as one at large, the evidence supports
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the finding in their favor. The evidence for Brown would
have supported a different finding; but Black’s testi-
mony, not given directly here, but introduced as given in
the other case, is to the effect that when he assigned his
contract to Brown, and took a reconveyance of the land
in controversy, it was with the understanding that
3rown was only to have the east half charged with the
annuity. While all the eviderice tends to confirm
Brown’s theory of the original agreement, this tends to
show that it was superseded by another, whereby no
vested interest was left in Brown as to the west half.
The whole question of fact might be disposed of on the
ground that the instruments whereby the later contract
was effected or evidenced were introduced in evidence
but do not appear from the bill of exceptions. This
might be over-technical because their nature and con-
tents are by the pleadings and other evidence sufficiently
‘disclosed. There can be no doubt that Brown conveyed
the west half to Black without any reservation in the
deed; that he retained the east half, and by the mortgage
referred to charged it with an annuity in Black’s favor.
It also seems that he had drawn and presented to Black
a-lease of the west half which Black refused to execute.
All this tends to corroborate Black and sustain the find-
_ing. It being thus determined that Brown had no vested
right in the land immediately in controversy, the issues
- as to Black’s competency to convey to Murphey, the
consideration for that conveyance, the circumstances and
influences surrounding its execution. and Murphey’s
knowledge of the past relations between Brown and
Black, all become immaterial. As to Black’s competency
to revoke the will in Brown’s favor and to execute an-
other in favor of Murphey, as he seems to have done, and
. the validity of the latter will, it is sufficient to say that, as
Brown had no vested estate in or contractual right to
the land, those questions could only properly arise on
the proposition of one of the wills for probate in the
_ proper forum.



86 NEBRASKA REPORTS. [VoL. 55

German Nat. Bank v. First Nat. Bank.

Complaint is made of the action of the distriet court
in allowing an injunction pendente lite against Brown, it
being asserted that Brown was thus dispossessed before
trial and without due process. We cannot notice this
argument, because the record before us begins with the
stipulation for consolidating the cases and the amended
pleadings. The injunction was apparently allowed at a
prior stage of the case. The pleadings on which it was
based, the evidence on which it was granted, and the
order allowing it are alike absent from the record.

AFFIRMED,

GERMAN NATIONAL BANK oF HASTINGS V. FIrsT NA-
TIONAL BANK OF HASTINGS ET AL,

FiLED MAY 4,1898. No. 7934.

1. Insolvent Corporations: PREFERRING CREDITORS. An insolvent cor-
poration, merely because it is a corporation, is not prohibited
from preferring particular creditors.

: TRUsT FUNDS: RIGHTS OF CREDITORS. A corporation resolved
to remove its stock of merchandise to a distant city and effect
a consolidation there with another corporation. Afterwards its
managing officers determined, in order to avoid trouble with cred-
itors, to retain a portion of the goods, sell them, and apply the
proceeds to the payment of debts. No trust was created and no
provision made for the manner of the application of the proceeds.
Held, That this arrangement did not constitute the goods a trust
fund for the payment of creditors pro rata.

2.

: SALE OoF ASSETS: CONVERSION. 'The president, one director,
and a stockholder who was not a director, acting without au-
thority from the board of directors, sold all the visible assets of
an insolvent corporation and turned the proceeds of the sale
over to a single creditor, a corporation in which two of the per-
sons so acting were interested and of which they were directors.
Held, That such acts amounted to a conversion of the corporate
property.

3.

4. : : : RATIFICATION. Such acts were reported to
a meetmg of the board of directors, attended by four out of seven
members, two of the four being directors of the preferred cor-
poration also, No action was taken, Held, That this did not cone



Vou. 55] JANUARY TERM, 1898. 87

German Nat. Bank v. First Nat. Bank.

stitute a ratification of the acts of the persons selling the assets
and paying out the proceeds.

5. Corporations: VALIDITY OF TRANSACTIONS. I# a transaction be-
tween two corporations, effected by the votes of directors com-
mon to both, can in any event be sustained, it must only be on an
affirmative showing of good faith.

6. Creditors’ Bill. An action in the nature of a creditors’ bill may be
maintained by a judgment creditor to reach any assets of the
debtor subject to the payment of his debts, which cannot be
reached by ordinary process of law.

7.

: PaArTIiEs: CONVERSION. So, where the debtor’s property,
subject to the payment of his debts, has been wrongfully con-
verted by a stranger, the creditor may, by suit in the nature of
creditors’ bill, Teach the debtor’s cause of action for conversion.

8. Actions: EsToPPEL: LACHES: PLEADING. Estoppel by laches in de-
laying the commencement of an action is not available as a de-
fense unless pleaded.

ERROR from the district court of Adams county.
Tried below before BraLL, J. Reversed.

Tibbets, Morey & Ferris, for plaintiff in error.

Capps & Stevens, John A. Casto, and J. B. Cessna, contra.

IRVINE, C.

The petition of the German National Bank against the
Tirst National Bank, Alonzo L. Clark, and Oswald Oliver
alleged the existence of a corporation called the Burger-
Alexander Hardware Company; that Clark and Oliver
were stockholders therein and Oliver a director thereof,
and that Clark and Oliver were also stockholders in and
president and vice-president, respectively, of the defend-
ant the First National Bank. These facts were admitted
by the answer. The petition further alleged that the
plaintiff was a judgment creditor of the hardware com-
pany and that an execution issued upon its judgment had
been returned unsatisfied; that the hardware company
had previously in the city of Hastings goods to the value
of $20,000, which it was agreed between the officers
thereof, the defendants and the plaintiff, should be sold
pnd the progeeds applied pro rafa to the satisfaction of
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debts; that Clark and Oliver sold the goods for about
$10,000 and turned the proceeds over to the First Na-
tional Bank, which converted them to its own use. The
prayer was that the defendants be required to account
for the value of the goods and that they be required to
pay to plaintiff its pro rate part thereof. After answers
had been filed denying these allegations, except in the
particulars above stated, the case was referred to John
M. Stewart, Esq., to take the proofs and report findings
of fact and conclusions of law. The referee found, in
brief, that the hardware company had been organized in
1888 with a capital stock of $100,000, of which $70,000
was paid up; that it carried on a hardware business in
Hastings until November, 1890, when it was by the stock-
holders resolved to ship its property to Denver and effect
a consolidation with the Denver Hardware Company.
January 1, 1891, merchandise inventoried at $53,000 was
accordingly shipped to Denver, and the company received
in exchange therefor stock in the Denver company of the
par value of $53,000. Merchandise of the cost price of
$28,000 was left in Hastings “to avoid trouble with and
satisfy” the Hastings company’s creditors, and as a pro-
vision for the payment of its debts, amounting to from
$35,000 to $40,000. The company also had due it on book
accounts about $32,000, most of which was uncollectible.
The managing officers of the Hastings company then de-
termined to keep its business open until a reasonable
opportunity should occur to dispose of the goods so re-
tained, “and under such arrangement it was provided
that the fund derived from the sale of such merchandise
and the collection of such accounts should be applied to
the payment of its said indebtedness.” Business was
continued in Hastings until September, 1891, and during
the interval the stock was partly replenished, but on the
latter date it had been reduced to about $16,000, and was
then sold to one Hamot for $9,600, which sum the referee
finds was its fair market value. Notes given by Hamot
in pavment were turned over to the First National Bank
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and their amount credited on the indebtedness of the
hardware company to that bank. The notes have since
been paid. The sale of the goods and the application of
the proceeds were made by Clark and Oliver, together
with Burger, the president of the hardware company,
and this conduct “was acquiesced in by Samuel Alexan-
der [another director of the First National Bank] and
E. 0. Alexander, divectors of such company, together
with said Burger and Oliver, when in session as a board
of directors of such company, at the meeting of Septem-
ber 10, 1891, but no vote was taken or resolution adopted
on that subject at such meeting or at any other time by
such board of directors.” The company had seven di-
rectors. Other facts are found which clearly enough
show the insolvency of the hardware company at that
time. It was further found that the plaintiff was noti-
fied by the managing officers of the hardware company
of the arrangement for retaining the goods in Hastings
for the purpose of paying debts and relied on its receiving
its proportion of the proceeds of any sale. The First Na-
tional Bank, through Clark, its president, had also notice
- of the arrangement, and that plaintiff was relying
thereon. The stock in the Denver company became
worthless through the subsequent failure of that com-
pany, and was sold on execution for a nominal sum. On
these findings the referee based three conclusions of law:
First, that the facts were insufficient to create a lien in
tavor of plaintiff on the goods or their proceeds; second,
that the goods and proceeds were not held by the man-
aging officers of the hardware company as a trust fund
for plaintiff and other creditors, but that they had au-
thority to sell the goods and apply the proceeds to the
payment of the debt to the First National Bank, and in
doing so they violated no right of plaintiff; third, that
the defendants were entitled to judgment. Exceptions
to the report were overruled and a judgment of dismissal
entered. The plaintiff brings the case here by petition
in error, alleging as error only that the conclusions of
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law and judgment are not sustained by the findings of
fact.

The conclusions of law are assailed in the briefs on sev-
eral grounds. The first of these is that an insolvent cor-
poration is without authority in any case to prefer par-
ticular creditors, its assets constituting a trust fund
which must be devoted to the payment of creditors pro
rata. Since the briefs were filed this doctrine has been
by this court repudiated, and it has been held that the
generally recognized right to prefer creditors is not de-
feated by the single fact that the debtor is a corporation.
(Shaw v. Robinson-Stokes Co., 50 Neb. 403.) Next it is
claimed that there was here an actual appropriation of
certain property for the payment of creditors pro rata.
The findings do not support that theory. It would seem
that it was contemplated that the assets left in Nebraska
would prove sufficient to pay all debts, but there was not
any specific appropriation thereof for the payment of
debts in any particular manner. The business was kept
in operation for many months, and from the findings it is
evident that a considerable quantity of goods must have
been in the meantime disposed of in the usual course of
trade before the final sale was made. No provision was
made for the preservation of the fund so derived or for
its distribution among creditors, and it is at least infera-
ble that the arrangement was merely to so retain the
goods here and so conduct the business for the satisfac-
tion of the debts in the ordinary way and as a going con-
cern usually acts. While it is found that the plaintiff
was informed of the arrangement and relied on the appli-
cation of the proceeds of the goods to the payment of
creditors pro rate, there was nothing in the facts to war-
rant it in so relying. No assignment was made. No
trust was created. No promise is shown, even, to so
apply them. All that the facts found warrant is that the
business was not to be closed, but that the concern was to
be kept going until the stock was disposed of, and that the
proceeds were to be used to pay debts—not in any par-
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ticular proportion, but as the law permitted them to be
paid.

The next objection is based on the manner in which
this preference to the First National Bank was effected,
or sought to be effected. This objection we think well
taken, but not for all the reasons advanced in argument.
For instance, we are not prepared to hold that the rule
which forbids directors to prefer debts owing to them-
selves, or debts for which they are personally liable,—a
rule enforced and illustrated by Ingwersen v. Edgecombe,
42 Neb. 740, Tillson v. Downing, 45 Neb. 549, and Stough v.
Ponca Mill Co., 54 Neb. 500,—extends so far as to broadly,
and in all cases, prohibit directors from preferring a debt
owing to another corporation in which they happen to.
be stockholders. We pass that question as unnecessary
to a decision of this case. By recurring to the findings
of fact it will be observed that what was here done was
not done by the corporation at all, nor by its board of di-
rectors, but was the act of the president, a director and a
stockholder, the two last mentioned being officers of the
preferred corporation. It needs no argument to prove
that these men had no authority to make a sale of all the
corporation’s visible assets and turn the proceeds over
to a single creditor. Their acts amounted to a conver-
sion of the property, pure and gimple. The bank had
notice of the facts and by receiving the proceeds became
a party to the wrong. (Cole v. Edwards, 52 Neb. 711.)
The corporation did not ratify this act. Tour directors
out of seven met. The facts were reported. The referee
finds that they acquiesced, but they took no vote and
passed no resolution; in other words, they did nothing.
As a board of directors they could have done nothing
which would bind the corporation, because, of the four
present, two were directors of the preferred corporation;
their votes, or the vote of one of them, would be essential
to action, and a resolution so adopted would be voidable.
(Metropolitan Telephone & Telegraplh Co. v. Domestic Tele-
graph & Telephone Co., 14 Atl. Rep. [N, J.] 907; Smith v.
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Los Angeles I'mmigration & Land Co-operative Ass’n, 12 Am.
St. Rep. [Cal.] 53.) Tt is true that there is a conflict of
authority as to the character of an act moved by the vote
of common directors of two contracting corporations, but
the question discussed is not whether such contracts are
valid, for it is conceded they generally are not. The
question is whether they are always voidable at the elec-
tion of the stockholders, or whether they may be sus-
tained on an affirmative showing of fairness and good
faith. Even if the latter rule be conceded to be the cor-
rect one, there are no findi ngs here to sustain the act if a
ratification had been attempted. The corporation sim-
ply did not act at all, and was not in a position at the
only meeting held to have bound the stockholders.
What then follows? If A is in debt to B and C seizes
A’s property and converts it to his own use, must B per-
mit the property, which he had a right to resort to for
payment, to be diverted and satisfaction thereby pre-
vented, simply because A does not see fit to pursue it?
When a creditor is unable to reach the debtor's property
by execution, he may follow it by creditors’ bill until it
reaches the hands of an innocent purchaser for value.
(Union Nat. Bank of Chicago . Douglas, 1 McCreary [U. 8.
C. C.] 86; Railroad Co. v. Howard, T Wall. [U. 8.] 392y It
~is not only in the case of a fraudulent transfer that such
a proceeding will lie, but the right extends to all cases
where a resort to equitable remedies or procedure be-
comes necessary to obtain satisfaction of a judgment.
By creditors’ bill property may be reached which has
been conveyed away by contract against public policy.
The debtor in such case stands in the same position as
a frandulent grantor. (Hall v. Hart, 52 Neb. 4) Again,
it has been held that a creditor may in such manner reach
a debtor’s right of action for an injury to property to
which the creditor had a right to look for satisfaction.
(/Tudson r. Plets, 11 Paige Ch. [N: Y.] 180.) XNow in this
case all the property te which the plaintiff could have
resorted was seized by the defendants. Surely plaintiff
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has a right to pursue it. The fact that it was appro-
priated to the payment of a debt is immaterial. The
debtor made no such appropriation. It was the wrong-
doers themselves who so appropriated it. Creditors can-
not be permitted to obtain payment by an unla wful seiz-
ure of the debtor’s property. (Muwrphy v. Virgin, 47 Neb.
692.) The conclusions are, therefore, not warranted by
the findings in so far as they hold that Clark and Oliver
had authority to turn the notes over to the First National
Bank and that plaintiff is not entitled to relief.
Defendants contend that plaintift is estopped from
maintaining the action. No such defense is pleaded and
the referee finds no facts warranting the areument made
on the question. On the contrary, he finds that the plain-
tiff proceeded with due diligence and that the defendants

have suffered no injury by any delay.
REVERSED AND REMANDED.

RAGAN, C., not sitting.

WiILLIAM D. HASTINGS ET AL. V. JOHN BARND ET AlL.
FIiLED MAY 4,1808. No. 8071,

1. Banking Corporations: LIABILITY OF STOCKHOLDERS: CONSTITU-
rroNaL Law. The requirements of constitution, article 11, sec-
tion 4, under the title «Miscellaneous Corporations,” that, be-
fore enforcement of individual liability of stockholders, there
must be judicially ascertained the indebtedness proposed to be
enforced, and that the assets of the corporation be first ex-
hausted, held applicable to the stockholders’ liability in banking
corporations, as described in section 7 of the same article.

. AcrioNs: PartiEs. The liability of stock-

" holders in banking ~ corporations under section 7 aforesaid must

be enforced by or on behalf of all creditors, and against all
stockholders liable. A suit by and on behalf of one out of many
creditors against certain selected stockholders will not lie.

. Farmers Loan & Trust Co. v. Funk, 49 Neb. 353, fol-
lowed. -~
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ERROR from the district court of Buffalo county. Tried
below before NEVILLE, J. Affirmed.

The opinion contains a statement of the case.

William Gaslin, for plaintiffs in error:

The constitutional liability of a stockholder of a bank-
ing corporation may be enforced as a direct liability in
a suit against him alone by a single creditor. (White v.
Blum, 4 Neb. 556; Smith v. Steele, 8 Neb. 115; Cady .
Smith, 12 Neb. 629; Doolittle v. Marsh, 11 Neb. 245; Coy v.
Jones, 30 Neb. 798; Flash v. Conn, 3 Am. & Eng. Corp.
Cas. [Fla.] 28; Culver v. Third Nat. Bank, 64 Ill. 532;
Wincock v. Turpin, 96 I11. 143; Buchanan v. Meisser, 105
I1l. 659; Potter v. Stevens Machine Co., 34 Am. Rep.
[Mass.] 431; Bank of Poughkeepsie v. Ibbotson, 24 Wend.
[N. Y.] 473; Grund v. Tucker, 5 Kan. 70; Slee v. Bloom,
19 Johns. [N. Y.] 456; Nathan v. Whitlock, 9 Paige Ch.
[N. Y.] 159; Schalucky v. Field, 16 N. E. Rep. [111.] 904;
Briggs v. Penniman, 8 Cow. [N. Y.] 395; Van Hook v.
Whitlock, 3 Paige Ch. [N. Y.] 415; Moss v. Oakley, 2 Hill
[N. Y.] 265; Arenz v. Weir, 89 I11. 25; Fuller v. Heath, 89
IIl. 310; Corwith v. Culver, 69 Ill. 502; Thompson .
Meisser, 108 I1l. 359; Queenan v. Palmer, 117 Ill. 626;
Eames v. Doris, 102 I11. 350; Curtis v. Leavitt, 15 N. Y. 44;
State v. Sherman, 22 O. St. 411; Paine v. Stewart, 33 Conn.
519; Perry v. Turner, 55 Mo. 425; Young v. Rosenbaum, 39
Cal. 654; Norrisv. Johnson, 34 Md. 485; Garrison v. Howe,
17 N. Y. 458; Atwood v. Rhode-Island Agricultural Bank,
1 R. 1. 376; Marion Township Union Draining Co. v. Norris,
37 Ind. 425; Lane v. Harris, 16 Ga. 222; Dozier v. Thorn-
ton, 19 Ga. 325; Windham Provident Insitution for Savings
v. Sprague, 43 Vt. 509; Norris v. Wrenschall, 3¢ Md. 492;
Conant v. Van Schaick, 24 Barb. [N. Y.] 87; Conklin v.
Furman, 57 Barb. [N. Y.] 484.)

It was unnecessary for plaintiffs to reduce their claims
to-judgment before bringing suit against stockholders.
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(Shafer v. Moriarty, 46 Ind. 9; Strong v. Wheaton, 38 Barb.
[N. Y.] 616; State v. Cadwell, 44 N. W. Rep. [1a.] 702;
Ryan v. State Bank, 10 Neb. 527; Commercial Nat. Bank
v. Gibson, 37 Neb. 765; Howell v. Roberts, 29 Neb. 483;
Coy v. Jones, 30 Neb. 798; Globe Publishing Co. v. State
Bank, 41 Neb. 175; Richards v. County Commissioners, Clay
County, 40 Neb. 51; Mexican Nat. R. Co. v. Jackson, 32 S.
W. Rep. [Tex.] 230; Huntington v. Attrill, 146 U. 8. 657;
Wilson v. Coburn, 35 Neb. 580; Garmire v. Willy, 36 Neb.
340; Glade v. White, 42 Neb. 336; In re Petition of Attorney
General, 40 Neb. 405.)

Greene & Hostetler and W. L. Hand, contra. R

IrviNg, C.

William D. Hastings and another, partners doing busi-
ness under the name of Hastings & Son, sued John Barnd
and several others alleged to be stockholders of the Com-
mercial & Savings Bank, a corporation, seeking to en-
force an individual liability of the stockholders. Two
of the defendants demurred to the petition and their de-
murrer was sustained. The others answered and, issues
having been joined, the cause was as to them submitted
to the court on a stipulation of facts and the court found
in favor of the defendants. A judgment of dismissal was
accordingly entered and the plaintiffs bring the case
here for review. A consideration of the sufficiency of
the petition is all that is required for a disposition of
the case. It alleges thatthe Commercial & Savings Bank
was a corporation organized under the laws of Nebraska
and engaged in the banking business; that in 1892 it
became indebted to the plaintiffs in the sum of $796.16
for money deposited; that the bank has been declared
insolvent and a receiver appointed; that the defendants
were stockholders at the time plaintiffs’ debt was con-
tracted and subsequently, the petition setting out the
amount of stock held by each. It further alleged mis-
management by the officers leading to the insolvency.
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It appeared inferentially that there were creditors other
than plaintiffs. It was not alleged that the claim of
the bank had been ascertained either by reducing it to
Judgment or by proving it and having it allowed by the
receiver. It was not alleged that the corporate assets
had been exhausted. The attempt was to recover upon
the additional liability imposed by constitution, article
11, section 7, under the head of “Miscellaneous Corpora-
tions,” which is as follows: “Every stockholder in a
banking corporation or institution shall be individually
responsible and liable to its creditors over and above
the amount of stock by him held to an amount equal to
his respective stock or shares so held, for all liabilities
accruing while he remains such stockholder.” Counsel
for plaintiffs, with characteristic industry and ability,
has marshaled a formidable array of authorities in sup-
port of his theory that the liability so imposed may be
enforced at a suit of a single creditor against such stock-
holders as he sees fit to sue, as a direct liability, without
first reducing his claim to judgment against the corpora-
tion and exhausting its assets. Since the briefs were .
prepared every phase of the questions arising has in
some form been considered by this court and the uniform
holdings have been contrary to plaintiffs’ theory. Con-
stitution, article 11, section 4, provides: “In all cases of
claims against corporations and joint stock associations,
the exact amount justly due shall be first ascertained,
and after the corporate property shall have been ex-
hausted the original subscribers thereof shall be indi-
vidually liable to the extent of their unpaid subscription,
and the liability for the unpaid subscription shall follow
the stock.” These two provisions must be construed
together. (State v. German Savings Bank, 50 Neb. 734.)
Section 4 fixes the liability of subscribers and transferees
of stock for unpaid subscriptions, and applies to all
classes of corporations. Section 7 is a special provision
confined to banks and extends the liability by superad-
ding an additional liability to the amount of the stock
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against those who were stockholders when a debt ac-
crued. Under section 4 it is necessary that the corporate
property should be exhausted and the indebtedness as-
certained, before the liability can be enforced. “Ascer-
tained,” as here used, means judicially ascertained, that
is, by judgment or its equivalent. (Commercial Nat. Bank
of Omaha v. Gibson, 37 Neb. 750; Globe Publishing Co. v.
State Bank, 41 Neb. 175; Farmers Loan & Trust Co. v. Funk,
49 Neb. 353; Statc v. German Savings Bank, supra.) It
would be strange if the liability for an unpaid subserip-
tion could only be enforced under such circumstances
and a liability for an additional amount enforced directly
without complying with any of those conditions. We are
satisfied that such is not the proper construction, but
that, on the other hand, the liability created by section
7 is simply an additional burden imposed on stockholders
of banks, to be enforced in the same way and under the
same conditions as that fixed by section 4. That requires
a previous judicial ascertainment of the debt, an ex-
haustion of the corporate assets, and a suit by or on be-
half of all creditors, or by the receiver for them, and
against all stockholders, in order that the debts and lia-
bilities may be marshaled and creditors and stockhold-
ers alike protected. (Farmers Loan & Trust Co. v. Funk,
supra; Van Pelt v. Gardner, 54 Neb. T01; German Nat.
Bank v. Farmers & Merchants Bank, 54 Neb. 593.) That
the limitations of section 4 apply also to section 7 was
expressly held in Farmers Loan & Trust Co. v. Funk, supra,
and German Nat. Bank v. Farmers & Merchants Bank,
supra. The plaintiffs did not by the averments of their
petition make a case under the section relied on and the
judgment of the district court was correct.

AFFIRMED.

11
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PoxcA Minn COMPANY ET AL. V. S. P. MIKESELL.

I'1ILED MAY 4,1898. XNo. 8077.

1. Corporations: RECEIVERS: CAUSE FOR APPOINTMENT. A receiver will

not be appointed for a corporation, at the instance of a stock-
holder, merely because of a difference of opinion between him
and the officers or the holders of a majority of the stock as to
the proper policy of managing the corporate affairs; but one will
be so appointed when it is shown that the officers and the holders
of a majority of the stock are fraudulently mismanaging the cor-
porate business, converting its property to their individual use,
and abusing their powers to the injury of other stockholders.

: : : PrROCEDURE. The wrong-doers being in con-
trol of the corporation, both through its stock and by being the
officers thereof, it is not essential for a complaining stockholder
to show as a condition of maintaining his suit that he first made
demand on the officers to proceed on behalf of the corporation
itself to remedy the wrongs complained of. .

: ACTION BY STOCKHOLDER: JOINDER OF CAUSES. A
stockholder, seeking the appointment of a receiver because of
mismanagement and fraud by the majority stockholders and offi-
cers, alleged among other wrongful acts that the officers had con-
veyed away corporate property in secret trust for one of their
number and for a grossly inadequate price; that plaintiff had
beert compelled to resort to a stockholder’s suit to set aside the
conveyance, and that the court had imposed as a condition that
the corporation repay a certain sum of money, giving him the
right to do so if the corporation refused, and a consequent lien
upon the property to indemnify him; that he had been compelled
to make the payment. He asked the establishment and fore-
closure of the lien. Held, That the two transactions were con-
nected with the same subject of action, within the meaning of
section 87 of the Code of Civil Procedure, and could be joined.

: : : PARTIES. In such an action the corporation
itself is the essential defendant. It is not necessary to join all
the directors.

ERROR from the district court of Dixon county. Tried

below before ROBINSON, J. Affirmed.

Gantt & Welty, for plaintiffs in error.

No appearance for defendant in error,
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IrVINE, C.

This is an appeal from an order appointing a receiver
for a corporation at the instance of a stockholder. The
order also establishes and forecloses a lien to the plain-
tiff upon certain of the corporate property. The defend-
ants demurred to the petition and the demurrer having
been overruled, they refused to plead further and the
order complained of was then entered. The principal
ground of demurrer was that the petition did not state
facts sufficient to constitute a cause of action.

The petition alleges that the Ponca Mill Company is
a corporation organized under the laws of this state for
the purpose of conducting a milling business, with a
capital stock of $40,000, divided into eighty shares; that
the plaintiff owns twenty-six shares, the defendant 8. K.
Bittenbender forty-one shares, and the defendant John
Stough two shares; that Stough is president and Bitten-
bender secretary and treasurer. There are averments
that Stough was unlawfully made president for the pur-
pose of carrying out schemes to defraud others, but such
averments are not specific and may be disregarded. It is
then alleged that the officers named have for years failed
to make a statement of the condition of the corporation
and to publish notices of indebtedness and have refused
to give information which would enable others so to do;
that they have seized corporate property and converted
it to their own use; that they have surreptitiously let
contracts to themselves and appropriated to their own
use profits realized therefrom; that Bittenbender has
borrowed money for the corporation at eight per cent
interest and charged the corporation ten per cent there-
for; that Bittenbender and Stough made a pretended con-
veyance of certain corporate property of the value of $10,-
000 to one Jordan for the sum of $2,110, under a secret
trust in Bittenbender’s favor,that plaintift was compelled
to resort to the courts to have such conveyance set aside,’
that a decree was rendered canceling the conveyance on
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plaintiff’s or the corporation’s paying to Jordan $1,138,
the decree providing that if the corporation should fail
to make the payment plaintiff might do so and would
then have a lien on the property for the advancement;
that the corporation failed to make the payment and
that plaintiff, to protect the corporate interests, was com-
pelled to do so; that all the assets, books, and accounts
of the corporation are in the possession of Bittenbender,
who refuses to permit plaintiff to inspect the same; that
certain buildings, including the mill of the corporation,
were destroyed by fire and that the officers have failed
to repair and have allowed the property to become di-
lapidated, and that certain franchises owned by the cor-
poration have become endangered by such neglect and
mismanagement; that Stough and Bittenbender have -
executed a mortoage to Bittenbender on the company’s
property, ostensibly to secure $3,400, and that the com-
pany is not in fact indebted to Bittenbender, but that the
mortgage was executed to defraud the stockholders; that
the business of the company is managed and conducTed
by Stough and Bittenbender, the president and the secre-
tary and treasurer.

We think this petition shows sufficient ground for the
appointment of a receiver. Counsel in the brief discuss
scriatim the different charges made in the petition and
argue that no one charge is sufficient. Possibly this may
be true, but the petition cannot be considered so discon-
nectedly. Each act of fraud or mismanagement on the
part of the officers is not alleged as a cause of action in
itself, but they are all alleged to show a continuous and
systematic course of mismanagement and fraudulent
acts by the managing officers tending to the injury of
the corporation and the stockholders. It is also said
that the petition does not show that any effort has been
made to obtain relief through the corporation itself. Mo
maintain what is called a stockholder’s bill it is gen-
“erally, but not always, necessary to aver a demand upon
the officers to act and a refusal by them to do so. The
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exception may be said to extend to those cases where it
is evident from the other averments of the bill that such
a demand is impossible or would be unavailing. Thus,
where it was averred that all the officers had absconded,
the usual showing was held unnecessary. (Wilcox v.
Bickel, 11 Neb. 154.) Where the corporation is under the’
control of the wrong-doers it is not necessary to request
them to sue themselves. (Fitzgerald v. Fitzgerald & Mallory
Construction Co., 41 Neb. 374; Heath v. Brie R. Co., 8
Blatch. [U. 8. C. C.] 348) In this case the averments
were that those who would be defendants in a case by
the corporation to restrain the threatened wrongs and to
recover for those consummated, were themselves owners
of a majority of the stock and were in possession of the
property and in control of the corporation. Such a rem-
edy would clearly be unavailing. Among the enumer-
ated cases wherein receivers are by the Code of Civil .
Procedure authorized are all those where receivers have
heretofore been appointed by the usages of courts of
equity. (Code, sec. 266.) Among such cases are those
where the property of a corporation is being mismanaged
and is in danger of being lost through the collusion and
fraud of the officers, especially where they are using it
for their individual ends to the detriment of the stock-
holders. (Haywood v. Lincoln Lumber Co., 64 Wis. 639.) In
all such cases the courts should proceed with caution and
carefully avoid having their process made use of for the
purpose merely of directing corporate action adversely
to the policy of the majority stockholders and that of
the regularly chosen officers. That is to say, that stock-
holders must not be permitted to invoke the power of
the court through the appointment of a receiver simply to
enforce their own ideas of the conduct of affairs against
the majority or the duly constituted officers. Matters
of corporate policy must be determined by the corpora-
tion itself. On the other hand, when it clearly appears
that the dispute is not of that character, but arises out
of an attempt of the officers or the majority stockholdess
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to abuse their power by misappropriating the corporate
property, by using the corporate means for their indi-
vidual profit, or by so acting as to wilfully and wrong-
fully jeopardize the corporate business, then the courts
should not hesitate to afford relief. No one is more help-
less, unless aided by the arm of the law, than the holder
of a small portion of the stock of a corporation, when
the large stockholders combine to advance their private
interests at the expense of the corporation. Here the
demurrer admits, for the purpose of the proceeding, the
grossest breaches of trust and dishonesty on the part
of the officers, and that a single man, one of the wrong-
doers, holds such a proportion of the stock that others
are helpless and cannot obtain relief through the usual
channels.

Another ground of demurrer was that two causes of
action are improperly joined. This is because the plain-
tiff alleged the proceedings to set aside the conveyance
to Jordan and the lien resulting to himself, and prayed
a foreclosure. The Code of Civil Procedure provides
(sec. 87) that the plaintiff may unite several causes of
action relating to “the same transaction or transaections
connected with the same subject of action.” The vague-
ness of that language has caused the profession much
difficulty; but the facts out of which the lien arose
embrace a part of the fraudulent conduct justifying in-
terposition through a receivership; they resulted in giv-
ing plaintiff a special interest aside from that of a stock-
holder. and it would certainly seem that the langunage
quoted is broad enough to cover such a state of facts.
Moreover, only one cause of action is in form stated. If
two were in fact included in the averments, the remedy
was by motion to strike out surplusage or to require the
two causes to be separately stated. A demurrer does
not reach the commingling of two causes of action in a
single count, if they be, under the Code, of such character
that they may be joined.

The vemaining ground of demurrer was a defect of



Vor. 55] JANUARY TERM, 1898. 103

German Nat. Bank v. Kautter.

parties. On this we understand the argument to be that
there were other directors than Stough and Bittenbender
and that they should have been joined. It is not dis-
closed that there were other directors. On the other
hand it is averred that Stough and Bittenbender had en-
tire possession and control of the corporate property and
affairs. We know of no rule requiring that in such cases
the officers must be made defendants. The essential
party is the corporation itself. (Elwood v. First Nat. Bank,
41 Kan. 479; 5 Thompson, Corporations sec. 6874.)

ATFFIRMED.

GERMAN NATIONAL BANK OF LINCOLN AND GEORGE F'. H.
SCHWAKE V. JOHN KAUTTER ET AL.

FiLep May 19, 1898. No. 8032.

1. Attachment: CONSTRUCTIVE SERVICE: SALE oF RESIDENT'S PROP-
ERTY: ATTACK UPON JUDGMENT. An adjudication by which the
res, on which a writ of attachment had been levied, was sold, and
the proceeds appropriated to the satisfaction of the debt in suit,
where the ground of attachment stated in the affidavit filed was
the non-residence in the state of the debtor, and he was not oth-
erwise served than constructively, and did not appear in the suit,
may be by him attacked and shown to be void for the reason that
he was, at the time of the inception and prosecution of the suit,
a resident of the state and then therein, in a subsequent litiga-
tion between him and the plaintiff in the attachment suit wherein
the adjudication in said suit is invoked as a defense to the de-
mand of the debtor in the atfachment on the plaintiff therein.
This may be done notwithstanding the record of the attachment
suit on its face shows all acts and facts to constitute it correct
and regular and with jurisdiction. .

2.

: FALSE AFFIDAVIT: Vorp JUDGMENT. An attachment
based on an affidavit of the non-residence of the debtor, if such
statement is untrue, is wrongful and the proceedings void.

3. Pleading. The cross-petition herein leld sufficient as a statement
of a cause of action for the relief demanded, and also for that
afforded against an attack by demurrer 07¢ tenus.

4. Assignments of Error. Assignments of error in this, a trial to the
court without a jury, of the admission of testimony, of improper
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cross-examination and incorrect order of introduction of evidence,
examined and determined without force.

5. Sufficiency of Evidence: REVIEW. Evidence held sufficient to sus-
tain the judgment against one of the plaintiffs in error, and in-
sufficient as to another.

ERROR from the district court of Seward county.
Tried below before BATES, J. Reversed in part.

Boehmer & Rummons and Abbott, Selleck & Lane, for
plaintiffs in error.

Norval Bros., D. C. M, cKillip, and J. C. Johnston, contra.

HARRIsON, C. J.

In the petition filed in this action, commenced for Er-
nest Bolse in the district court of Seward county, it was
pleaded that on February 27, 1889, he executed and de-
livered to John Kautter a promissory note in the sum
of $1,138.36, payable April 1, 1894, and he and his wife,
as security for the payment of the note, at the same time
executed and delivered to the said party a mortgage on
certain land in Seward county, Nebraska ; that thereafter
the note was by the payee indorsed and transferred to
the German National Bank of Lincoln; that the peti-
tioner paid at various dates the sums of interest due on
the note, and on May 3, 1894, paid to the bank the whole
amount of principal and interest then due and received
from it the note and mortgage, the note marked paid with
a stamp then in use by the bank for cancellation of paid
instruments of indebtedness; that the pleader had of-
fered and tendered pPayment of the fees and expenses of
the execution, ete., of a release of the mortgage, but had
been by the bank and cther parties apparently interested
in the matter refused the satisfaction or release. He
impleaded with the bank John Kautter, Henry Schwake,
George 1". H. Schwake, George . Meier, and Frank A.
Boehmer, as each having or asserting an interest in the
ncte and mortgage as assignee, purchaser, or pledgee
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thereof, or otherwise. He also stated that he had sold
the land described in the mortgage and could not com-
plete the sale by reason of the non-release of the mort-
gage. He prayed that the parties named be ordered to
release the mortgage of record or that it be decreed can-
celed. All the defendants except Kautter filed a joint
answer, in which they disclaimed any interest in or to
the real estate described in the petition or to the stated
mortgage thereon.

For Kautter an answer was filed, and subsequently
an answer and cross-petition. His first answer was dur-
ing the course of the proceedings, on motion of some of
the parties to the action, stricken from the files. In the
answer and. cross-petition Kautter -both admitted and
pleaded affirmatively the execution, etc., of the note and
mortgage referred to in the petition; also admitted that
the mortgage was unreleased of record. It was further
pleaded in such cross-petition that the note and mortgage
were by Kautter deliveréd to the bank as collateral se-
curity for the payment of his indebtedness thereto. This
was for moneys loaned to him at different times, in the
aggregate $238. That at some date in the month of March
or April, 1891, he gave to the bank a promissory note for
the total sum of the loans, due three months after date,
and the bank retained the collaterals, and, soon after, he
.went to the state of Kansas to attend to some business;
that he was not again at the bank until June, 1893, at
which time he asked to settle his indebtedness and that
he receive the Bolse note and mortgage and the bank ac-
count for the interest, if any, collected thereon. (The
interest on the Bolse note was payable annually.) He
was then informed by the bank that the Bolse note and
mortgage had been sold and the proceeds of the sale ap-
plied in payment of the indebtedness—the $238. He fur-
ther pleaded that on or about December 9, 1891, the bank
made a pretended sale and transfer of the note and mort-
gage; that the same was done with the intent to cheat
and defraud him and to wrongfully and fraudulently de-
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prive him of his interest in the note and mortgage; that
IFrank A. Boehmer, Henry Schwake, George F. H.
Schwake, and George T. Meier, who each during the life
of the mortgage had appeared of record as an assignee
and apparent purchaser thereof, had none of them paid
any consideration for the note and mortgage, but had
figured as such purchasers pursuant to an agreement and
intent to aid the bank in its fraudulent purpose relative
to the pleader’s rights in the instruments apparently
transferred. He alleged further that if Bolse had paid
the amount due on the note for $1,138.36 to the bank, it
was done with a full knowledge of Kautter’s continued
interest or right thereto and therein, and also of the sale
by the bank of the note and mortgage and its purpose
with which it made the transfer. The prayer of the
cross-petition was that the amount due on the note and
mortgage might be ascertained, and after a deduction
therefrom of the sum of the pleader’s indebtedness to the
bank, the balance be adjudged a first lien against the
land described in the petition in the action; that if it
should appear that the money due on the note and mort-
gage had been paid to the bank, a judgment be accorded
the cross-petitioner against the bank for the amount his
due, and also against any other of defendants who were
shown to have participated with the bank in the wrong-

ful and fraudulent purposes and acts relafcwe to the
rights of the pleader.

To the extent the rights of Ernest Bolse, the original
plaintiff, were involved, the issues were tried and deter-
mined and the cause was continued. Time was asked by
and allowed to the bank and others, against whom the
cross-petition declared and demanded affirmative relief,
to answer its allegations. The bank, in answer to the
cross-petition, admitted the creation and existence of the
note and mortgage by Bolse in favor of the cross-peti-
tioner and alleged thut the latter, on March 16, 1890, exe-
cuted and delivered to the bank a promissory note in the
sum of $240.75, due June 16, 1890, which was not paid at
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its maturity and was unpaid on August 3, 1891; that on
the last mentioned date the bank caused an action to be
commenced in the county court of Lancaster county to
recover the amount due it, the indebtedness evidenced by
the note to which we have last referred, and also caused a
writ of attachment to issue in said action on the ground
that John Kautter was a non-resident of the state of
Nebraska; that the writ of attachment was levied on the
note and mortgage of Bolse to the defendant in the at-
tachment suit; that such action proceeded regularly as
provided by law to its termination, inclusive of a public
sale of the note and mortgage under order of the court
and the application of the proceeds to the payment of the
note on which the attachment cause was predicated. It
was further answered that no proceeding had been had
or taken to modify, reverse, change, or annul the adjudi-
cation of the county court. Frank A. Boehmer, in an-
swer to the cross-petition, admitted the execution and de-
livery of the $1,138.36 note, and its accompanying mort-
gage by Bolse to Kautter; alleged his purchase thereof
in good faith at the sale by the officer, and denied gen-
erally all other allegations of such pleading. Henry
Schwake, George I'. H. Schwake, and George T. Meier
each admitted the $1,138.36 note and mortgage as
pleaded, and alleged its bona fide purchase for a valuable
consideration, and its ownership for a time; and for fur-
ther answer denied the other statements of the cross-
petition.

For the cross-petitioner there was filed a reply to the
answer of the bank, in which it was stated that the bank
and the other parties, who, during the life of the $1,138.36
note, became apparently its owners and holders, and who
were either officers or employés of the bank or were of its
stockholders, combined or planned to cheat or defraud the
cross-petitioner and used the suit by attachment as a
means through which to effect the purpose, and thereby
procured a sale of the note and mortgage to be made, at
which a purchase thereof was effected for the bank for
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the sum of $322, when their value was more than $1,300;
that at the time the attachment suit was begun and dur-
ing its progress, the pleader was a resident of Seward
county, Nebraska, which fact and his whereabouts at
the time were well known to the bank and the other
parties interested, but they purposely avoided any notice
to him of the action, attachment, and sale thereunder,
and he had no notice thereof, and that the county court
was without jurisdiction to act in the suit.

A jury was waived and there was a trial of the issues
to the court. The court determined as matters of fact
that Kautter borrowed of the bank the sum of $240.75 on
March 16, 1890, and as evidence of the indebtedness so
- created executed and delivered to it a promissory note,
also turned over to it the $1,138.36 note and mortgage as
collateral security for the payment of his debt; that sev-
eral sums at different times were paid by Ernest Bolse to
the bank on the mortgage note, and the balance due
thereof, $1,224, was paid May 3, 1894, to the bank; that
at the time of the suit and attachment and the pretended
sale of the note and mortgage under order of the court in
such suit “The said cross-petitioner, John Kautter, wa:
an actual bona fide resident of Seward county, Nebraska,
and still resides therein, and that he had no notice what-
ever of the pendency of said action, and that no notice or
summons was served upon him in said action; and the
court further finds that said pretended action and attach-
ment, and the pretended sale of said note, was collusive
and fraudulent and was made for the purpose of cheating
-and defrauding said cross-petitioner, John Kautter, out
of said note and mortgage.”

Judgment was rendered against the bank and George
I'. H. Schwake for $1,198.66 and costs, to reverse which
is the purpose of the present proceeding in this court.

We deem it proper here to notice some of the facts in
connection with the findings of the court relative thereto.
There was ample evidence of the fact that the note and
mortgage were in the possession of the bank as collateral
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security for the payment of the indebtedness of the payee
thereof to the bank. Of the testimony relative to the
residence of John Kautter, it may be said to have been
established that he was an unmarried man and during
several years prior to the sale of his farm in Seward
county to Bolse, lived thereon; after the sale he kept his
trunk, some of his belongings and effects at the house of
I'rank Thomas, in Seward county, this state; that he had
some business interests or affairs in Kansas and would
¢o there and stay during some months of probably each
year; that at one time when in Kansas he voted at a presi-
dential election; that he always returned to Seward
county as his home and was there several months of each
vear, with the exception possibly of one; that at the time -
of the commencement and pendency of the attachment
«uit in Lancaster county he was in Seward county. All
ihe facts and attendant circumstances considered, there
was sufficient testimony to sustain the finding of the court
{hat the cross-petitioner was a resident of Seward county.
There was no other than constructive service in the at-
tachment suit. There was also testimony in support of
a4 determination that the mortgage note was at the time
of its sale in the attachment proceedings of the value of
the amount shown on its face. It was also of the testi-
mony that the attorncy who commenced and prosecuted
the action and attachment for the bank then had the
mortgage note in his possession for collection and that it
was levied on in his office; that he purchased it at the sale
for $322 and held it thereafter for thirty or sixty days;
then, as he states, he needed some money and turned it
back to the bank and received of the bank $322, the same
amount he paid for it at the sale. The foregoing state-
ments in relation to the evidence and facts of the case
we deem sufficient, except to the extent they may be fur-
ther noticed in discussion of the points of the arguments
made by counsel for the parties.

It is contended for the plaintiffs in error that the de-
mand for relief by the cross-petitioner involves a col-
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lateral attack on a domestic judgment or adjudication,
the judgment in the attachment suit; and while it was in
form a personal judgment against John Kautter it must
be regarded as but an adjudication by which the prop-
erty attached was subjected to the payment of the debt
in suit, and so considered was authorized if jurisdiction
of the res had been obtained. It is of the contention that
such an attack is not allowable where the record dis-
closes, as did that of the county court in the attachment
suit, the performance of all acts and the existence of all
facts necessary to confer jurisdiction and its due exercise;
"and further in this connection, that the defendant in
error, not having attacked the judgment in the county
court in any of the methods, of which there were several
afforded him by law, could not be heard to urge its inva-
lidity in the present action. This suit, as instituted by
Bolse, directly involved the rights of John Kautter to the
note and mortgage and asked that he be deprived thereof,
and the reason, if tenable, for the relief against him had
its origin in what he asserted in his answer and cross-
petition were the wrongful acts of the bank and other
parties to the suit in respect to some of the subject-mat-
ters of the action relative to his rights thereto or therein.
In answer to this such parties pleaded the attachment
proceedings and adjudication, and he replied facts to
show its invalidity. In this state, where under the Code
there is but one—a civil—action in which matters which
may be denominated legal or equitable may be litigated,
the cross-petitioner could be heard in defense to the suit
of Bolse; also in the cross-action against the bank and
other parties, to assert and show the invalidity of the ad-
judication in the attachment suit. It is true that the
record of the attachment case, on its face, disclosed that
the county court had jurisdiction to proceed as it did; but
the affidavit which gave it jurisdiction to entertain the
suit, which became one against the thing attached, and
not against the person of the debtor—for of the person
there was no jurisdiction—contained in the statement, the



VoL. 55] JANUARY TERM, 1898. 111

German Nat. Bank v. Kautter.

groundwork of the jurisdiction, that the debtor was a non-
resident of the state and this was not true. Unless it was
a fact his property could not be reached in the suit, and as
it was not a fact, the adjudication by which his property
was appropriated was void. Whether the debtor would
be allowed to assert its invalidity and show the facts not
apparent of record in litigation between him and some
third person we need not and do not decide, but in a con-
test between him and the bank, the plaintiff in the attach-
ment suit, we think it was competent and allowable.
This view has in its support the argument that when the
bank was called to account by the allegations and de-
mands of the cross-petition, it invoked in its aid as a
defense the adjudication in the attachment suit, and
thus, it may be said, placed such proceedings and adjudi-
cation in issue.

The circumstances of this case as to the question now
under consideration bring it within the principle of the
rule announced by this court in Eayrs v. Nason, 54 Neb.
143, wherein it was stated: “1. Though the record in
which a judgment is pronounced discloses upon its face
that the court had jurisdiction both of the subject-matter
of the suit and of the parties thereto, still, a party made
liable by such a judgment, who has never appeared in
the action, and who was never given legal notice of the
pendency of such action, may, in a proper proceeding,
either as a cause of action or defense, show that the re-
citals of the record that he was served with the process
of the court are false. 2. Suit was brought to foreclose
a real estate mortgage, the owner of the equity of redemp-
tion of the land involved made defendant thereto, and
constructive service had on him by publication, he being
at the time a resident of the state and actually present
therein. He did not appear in the action personally or
by attorney. After the decree the defendant died.
Held, that in a suit brought by his heir against the pur-
chaser of the land at the sale under the foreclosure de-
cree, to quiet the heir’s title and redeem from the mort-
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gage, that the heir might show that the averments of the
affidavit filed to procure constructive service upon his
ancestor, that he was then a non-resident of the state and
that service of summmons could not be made on him in
the state, was false.” (See also Mastin v. Gray, 19 Xan.
458; McNeill v. Edie, 24 Xan. 108; Norwood v. Cobl, 15 Tex,
500; Goudy v. Hall, 30 Ill. 109; Carleton v. Bickford, 79
Mass. 591; Necdham v. Thayer, 147 Mass. 536; Dozier v.
Richardson, 25 Ga. 90.)

The ground for the issuance of the writ had no exist-
ence and the attachment was wrongful (Stiff v. Fisher,
22 8. W. Rep. [Tex.| 577; McLaughlin v. Davis, 14 Kan.
168; Connelly v. Woods, 31 Kan. 359; Mayer v. Zingre, 18
Neb. 458), and afforded no forceful defense for the bank
against Kautter’s demand for his collaterals or the value
thereof.

It is urged that the cross-petition was insufficient and
the relief afforded was not warranted or supported by the
pleading of the prayer thereof. The cross-petition was
not the subject of an attack for insufficiency of allega-
tions until at the time of the trial. The question was
raised by a demurrer ore tenus. It was also of the sub-
Ject-matter of the motion for a new trial. The cross-peti-
tion, we think, was sufficient in its allegation to warrant
the relief given, especially construed favorably as is the
rule when the demurver is delayed, as was this, until the
inception of the introduction of evidence. There are
some other points made in argument for plaintiffs in error
which refer to the admission of evidence. The trial was
to the court without a jury. That improper evidence was
admitted is not in and of itself ground for reversal.
There was evidence to sustain the findings of the court.
(Tolerton v. McCOlure, 45 Neb. 368.)

It is also asserted that the trial court erred in allowing
a designated line of interrogatories to be asked of two
of the witnesses during their cross-examination. There
were but few objections interposed to any portions of the
cross-examination to which this complaint refers, and the
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testimony elicited by the questions to which objections
were made was either immaterial or, for other reasons,
wholly without prejudice to the rights of the complain-
ants.

It is argued that it was error to allow F. C. Thomas
and Frank Thomas to testify on rebuttal in regard to the
place of residence of John Kautter. Of this argument it
may be said that Frank Thomas was not called and did
not testify in rebuttal. When F. C. Thomas was called to
testify in rebuttal, there was no objection that it would
be improper that he should give testimony at that stage
of the trial, nor was his testimony objected to as a whole.
Of a few questions asked of him it was made of record
that they called for improper rebuttal testimony, and the
court was asked to reject it, but the testimony allowed to
be given in such instances was either immaterial or non-
prejudicial; hence the assignments are without force.

Of the judgment as against the plaintiff in error,
George F. H. Schwake, we must say that it is, in our view
of the cause, without proof to sustain it. Anything he
did was in his capacity as employé of the bank and not
personally, unless it was his purchase of the note and
mortgage, and we do not believe from the evidence that
this portion of the affair was of such a nature as to ren-
der him personally liable to the cross-petitioner. The
judgment against the bank is affirmed, and as to George
F. H. Schwake it is reversed.

JUDGMENT ACCORDINGLY.

NORVAL, J., offered no opinion.

‘A. P. PILGER ET AL. V. MARDER, LUSE & COMPANY.
FrLED MAY 19,1898, No. 8107.

1. Replevin: REs JupicaTa. In an action of replevin all who are par-
ties are bound by the judgment.

12
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: JUupGMENT. The judgment in a replevin suit may award a
part of the property to-each of two or more defendants.

2.

: BonD: SURETIES. The obligation of the sureties in the un-

dertaking, by virtue of which the plaintiff in replevin obtains

possession of property taken under the writ, is to the party or

parties obligees to whom the judgment on the issues accords a
recovery.

3.

: AcTioN: PARTIES. In replevin, where there are two
or more defendants and the property has been taken under the
writ and delivered to the plaintiff after execution by sureties of
the prescribed undertaking, if, by the judgment, the entire prop-
erty is awarded to one defendant, the rights thus accorded may
be enforced in an action by such defendant alone, without a
joinder of other parties named obligees in the undertaking.

ErrROR from the district court of Madison county.
Tried below before RoBINSON, J. Affirmed.

Robertson & Wigton, for plaintiffs in error.
Powers & Hays, contra.

Hanrisox, C. J.

April 30, 1887, A. P. Pilger, P. Schwenk, and T. H. Eg-
bert commenced an action of replevin in the district court
of Madison county to recover possession of certain des-
ignated chattel property. The defendants in the suit
were the firm of Norton, Sprecher & Bell, G. B. Van
Voort, and the Norfolk Printing Company. The property
was taken under the writ of replevin and on execution
of an undertaking as prescribed by law was delivered
to the plaintiffs. Issues were joined, a jury was waived,
and as a result of a trial to the court judgment was en-
tered for one of the defendants, the firm of Norton,
Sprecher & Bell. The judgment and the interest of said
partnership in the replevin undertaking were assigned to
the defendants in error herein, who instituted the present
action on the undertaking to recover of the sureties the
value of the property, the damages and costs, which, by
the judgment in the replevin action and subsequent pr(;-
ceedings, it was alleged had become due. The defend-
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ants in errvor were successful in the suit, and for the sure-
ties on the undertaking the present error proceeding has
been prosecuted to this court.

It will doubtless be borne in mind that in the replevin
action there were three defendants and in the present
suit there were involved the rights of but the one, the
firm of Norton, Sprecher & Bell, by its assignees. It was
insisted in the trial court, and it is urged here for the
plaintiffs in error, that inasmuch as the bond was given
in favor of three obligees they should all have been par-
ties to this suit, and as there was but one, or the assignees
of one, there was a fatal defect of parties. The obligation
of the undertaking was as follows: ‘“Now, therefore, we,
Herman Gerecke, Charles Eble, and C. I'. A. Marquardt,
do undertake to the said Norton, Sprecher & Bell, G. B.
Van Voort, and the Norfolk Printing Company, defend-
ants in said action, in the penal sum of $3,550, that the
said A. P. Pilger, P. Schwenk, and T. H. Egbert, plain-
tiffs, shall duly prosecute the action and pay all costs
and damages which may be awarded against them and
shall retwrn. said property to the defendants in case a
judgment for the return thereof is rendered against
them.” The journal entry of the finding and judgment
in the replevin action was in the following terms: “And
now on this 21st day of March, A. D. 1894, it still being of
the regular March, 1894, term of the district court in and
for Madison county, Nebraska, this cause came on for
hearing to the court, a jury having been waived, and the
cause was accordingly submitted to the court on the pe-
tition, the answer, and the evidence, and, after hearing
the evidence and the arguments of counsel, the cause was
submitted to the court, or consideration whereof the
court finds that at the commencement of this action the
defendants Norton, Sprecher & Bell were the owners
and entitled to the possession of the following goods and
chattels described in the petition and in the writ of
replevin, to-wit: * * * It is therefore considered by
the court that the defendant have a return of the proyp-
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erty taken on said "writ of replevin and his damages,
assessed at one thousand dollars ($1,000), or, in case a
return of said property cannot be had, that he recover
of said plaintiff the value thereof, assessed at fifteen
hundred dollars ($1500), and interest thereon from this
date, and costs of suit, taxed at $80.25.” The nature of
the suit in which an undertaking is given, and the relief
which may be afforded to the party or parties for whose
benefit or security such bond is required, must deter-
.mine the liabilities of the signers whether, relative to
the obligees, the liabilities of the sureties are joint or
may be several.

In an action of replevin in which there are two or more
defendants each may recover a part of the property, or
one may be adjudged the owner and entitled to the pos-
session of all the property, and to have a return of it, or
- to recover its value, as was the result in the replevin suit
on the undertaking and the judgment on which the pres-
ent action was predicated. It is also true that all the
parties to a case in replevin are bound by the adjudica-
tion of the rights involved and put in issue therein.

It seems the correct conclusion that the sureties of a
replevin undertaking are liable to the party or parties to
whom the final determination of the issue may accordl
a recovery, and under the prescription of section 29 of the
Code of Civil Procedure, that “Every action must be pros-
ecuted in the name of the real party in interest,” the ac-
tion on the undertaking must be by the party who, by the
judgment in replevin, is awarded a recovery, and we must
further conclude that as Nortom, Sprecher & Bell re-
covered the judgment in the replevin cause and for the
entire property in controversy, this action, to enforce
their rights thereby acquired without a joinder of the
other parties obligees to the undertaking who were
awarded nothing and whose rights in the property in-
volved in the writ were determined by such judgment,
was entirely proper and correct. The judgment of the
district court is

AFFIRMED.
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BANKERS LIFE INSURANCE COMPANY, APPELLANT, V. A.

1.

W

4.

&

8.

M. RoBBINS, EXECUTOR, APPELLEE, ET AL,

Iiep MAY 19, 1898. No. 7628.

Life Insurance: AcTION OoN PoLIcy. “A cause of action, or some

part thereof, on a life insurance policy arises, within the meaning
of section 55 of the Code of Civil Procedure, in the county where
the insured died.’ (Bankers Life Ins. Co. v. Robbins, 53 Neb. 44.)

: “A life insurance company created under the
Jaws of this state is situated, within the meaning of section
55 of the Code of Civil Procedure, in any county in the state in
which it maintains an agent or servant engaged in transacting
the .business for which it exists.” (Bankers Life Ins. Co. v. Rob-
bins, 53 Neb. 44.)

Principal and Agent: EVIDENCE OF RELATION. “Whether the re-

lation of principal and agent exists between two parties is gen-
erally a question of fact, and, while it is not necessary to prove
an express contract between the parties to establish such rela-
tion, either that must be done, or the conduct of the parties must
be such that the relation may be inferred therefrom.” Bankers
Life Ins. Co. v. Robbins, 53 Neb. 44, approved and followed.

: INSURANCE. It is stated in section 8, -chapter 16,
Compiled Statutes, what acts or conduct will constitute the per-
former or actor an agent of an insurance company, and the lan-
guage of the section refers to and includes domestic or insurance
companies created under the laws of this state.

SERVICE OF SumdMoNs: STATUTE. The lan-

guage ot said section, wherein it states, “shall be deemed to all
intents and purposes an agent or agents of such company,” in-
cludes the purpose of a service of a summons in an action, on a
policy of a company, to recover the amount of a loss.

Insurance: BANE AS AGENT FOR CoMPANY: SUMMONS. A bank, by

performance of one or more of the acts enumerated in said sec-
tion, may become an agent of an insurance company and proper
service of summons on it will bind the company.

The decisions in State v. Farmers & Mechanics Mutual Benevo-
lent Ass’n, 18 Neb. 276, and In re Babeock, 21 Neb. 500, approved.

The former opinion in this case, to the extent it held sec-
tion 8, chapter 16, Compiled Statutes, not applicable to insurance
companies created under the laws of this state, and reversed the
judgment of the district court herein, determined the judgment
of the district court of Valley county void, and awarded an in-
junction against its further enforcement by execution or other-
wise, overruled.
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REHEARING of case reported in 53 Neb. 44. Order
of reversal vacated und judgment below affirmed.

John H. Ames and E. F. Peitis, for appellant.
A. M. Robbins and Reese & W ilkeson, contra.

Harrisox, C. J.

John C. Morrow, who was then a citizen and resident
of Valley county, was during the month of October, 1891,
solicited by one C. R. Swan, agent for the Bankers Life
Insurance Company, a corporation formed and in exist-
ence under the laws of this state, actively engaged in
business in the state, with its home office and place in
Lincoln, to apply to said company for insurance on his
life. J. L. McDonough, of Ord, Valley county, accom-
panied Mr. Swan, introduced him to parties, and assisted
in the solicitation of applications for insurance. Mr.
McDonough did so in the Morrow matter, and signed as
agent the application which was obtained and forwarded
to the company. The amount applied for was $5,000, and
at the close of the regular and usual preliminaries a
policy was issued and delivered to the applicant. It
bore date October 12, 1891, and the beneficiary named
therein was Anma B. Morrow, the wife of the insured.
John C. Morrow, the assured, died in Valley county, and
as payment of the insurance was not made, suit on the
policy was instituted for Anna B. Morrow in the district
court of Valley county, in which summons was issued
of the date October 22, 1892, which was returned by
the officer to whom it had been delivered with the fol-
lowing statement relative to its service indorsed thereon:
“I hereby certify that on the 22d day of October, 1892, I
served the within writ of summons on the w1thln named
Bankers Lite Insurance Company of Nebraska, a corpo-

ration formed under the laws of Nebraskay, defendant,
by delivering to J. L. McDonough, the Ord State Bank,
and J, A, Patton, cashier of the Ord State Bank, the
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agents of said corporation, true and certified copies of
this writ, with all indorsements thereon, at the’ usual
place of business of said defendant, as required by law,
the chief officer of said corporation not being found in
my county.” There was no appearance for the company,
and on or about November 26, 1892, its default was en-
tered and judgment rendered against it. After the ren-
dition of the judgment, Anna B. Morrow died testate
and A. M. Robbins was appointed her executor. At his
instance execution was issued for the enforcement of the
judgment against the company, which was given the
sheriff of Lancaster county for service. The company
then caused this suit to be commenced in the district
court of the last mentioned county, in which it was as-
serted that there had been no service of process on the
company in the case in the district court of Valley
county, said court had acted without jurisdiction, its
judgment was void, and it was prayed that its further
enforcement be restrained and further action on the exe-
cution be enjoined. The company was unsuccessful in
the district court and perfected an appeal to this court.
The cause was argued and submitted, and on December 9,
1897, an opinion was filed by which the decree of the
district court was reversed and judgment rendered here
for the company. (See Bankers Life Ins. Co. v. Robbins,
53 Neb. 44) A motion for a rehearing was presented
for the executor and was granted, and the court re-
quested that in the further presentation of the case the
question of whether section 8 of chapter 16 of the Com-
piled Statutes of 1897, in relation to insurance companies
as corporations, is applicable to domestic insurance com-
panies. ‘

The cause has been again argued and submitted for
decision. The first inquiry must be, was the action on
the policy commenced in the proper county? Of this
it was said in the former opinion: “A cause of action,
or some part thereof, on a life insurance policy arises,
within the meaning of section 55 of the Code of Civil Pro-
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cedure, in the county where the insured died;” and in
support of the doctrine announced there were cited Union
Central Life Ins. Co. v. Pyers, 36 O. St. 544, and Bruil v.
Nortluwcestern Mutual Ass'n, 39 N. W. Rep. [Wis.] 529. It
was also stated: “A life insurance company, created un-
der the laws of this state, is situated, within the meaning
of section 55 of the Code of Civil Procedure, in any county
in the state in which it maintains an agent or servant
engaged in transacting the business for which it exists.”
Both propositions are, we think, unquestionably correct,
and we may add here on the same subject: “Section 53
of the Code, which authorizes the bringing of an action
against an insurance company in any county where the
cause of action or some part thereof arose, is remedial
and not restrictive in its nature; that is, the action may
be brought where the cause of action or some part thereof
arose, although the company has no agent in that
county” (Insurance Co. of North Americe v. MclLimans,
28 Neb. 652),—from which it appears that the suit was
brought in the proper county. Amnother query is, did the
district court of Valley county, by the service of its pro-
cess disclosed by the return of the officer, obtain juris-
diction of the company? It was stated in the prior de-
cision: “Whether the relation of principal and agent
exists between two parties is generally a question of fact,
and while it is not necessary to prove an express contract
between the parties to establish such relation, either
that must be done, or the conduct of the parties must
be such that the relation may be inferred therefrom.”
It was further asserted: “Section 8, chapter 16, Compiled
Statutes, declares what conduct on the part of a person
shall be conclusive evidence of the fact that he is an
agent of a foreign insurance company. The section has
no application to an agent of an insurance company
created under the laws of this state.” In what we have
last quoted is contained an expression of the point of
difficulty.

We will give some attention now to the chapter in
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which section 8 appears. During the session of the leg-
islative assembly of 1864 there was passed “An act in
relation to insurance companies” (Session Laws 1864,
p. 145), which comprised sixteen sections, the last one of
which merely provided that the act should take effect
and be in force from and after its passage. Section 10
was in the following terms: “This act shall not be so
construed as-in any manner to apply to life insurance
companies, but shall include, without provisions, only
the fire and fire and marine departments of any company
that may have separate departments for life insurance,
and fire and fire and marine insurance.” It was also
stated in the first section: “That it shall be the duty of
each and every insurance company incorporated under
the laws of this territory, for the purpose of insuring
property against fire, and marine losses, to file with the
auditor of the territory;’ etc.,—from all of which it is un-
doubtedly apparent that the act had no reference to life
insurance companies. In the revision of 1866 the act
appeared with fourteen sections, the tenth being omitted
and the words in allusion to fire and marine losses were
not in the first section. This was chapter 25 of the Re-
vised Statutes of 1866. It was thus left general in its
references to insurance companies, except in that some
one or more sections or parts thereof were of “foreign”
companies as distinguished from domestic ones. It
seems a reasonable conclusion that the legislature which
passed the act, with the restrictive words as to the kinds
of insurance companies to which it should apply elimi-
nated, meant to give it general application and to include
in its provisions life as well as other insurance com-.
panies. A subsequent legislature evidently so thought
and gave expression to such thought as follows: “That
portion of chapter twenty-five, of the Revision of 1866,
which relates to insurance companies, and all acts and -
parts of acts amendatory and supplementary thereto,
are hereby repealed, except so far as the same relates to
the business of life insurance companies.” (General
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Statutes 1873, p. 445, ch. 33, sec. 41.) The chapter 25
of the revision of 1866 is now chapter 16 of the Compiled
Statutes. That portions of the chapter were and are ap-
plicable to life insurance companies has been directly
recognized by this court (see State v. Farmers & Mechanics
Mutual Benevolent Ass'n, 18 Neb. 276; In re Babcock, 21
Neb. 500), and doubtless this was done with all facts of
the history of the chapter in mind. This much on this
branch of the subject, for the reason, among others, that
it was of insistence in argument that possibly the chapter
in question was not applicable to life insurance compa-
nies, as would appear from a review of some of the facts
of its inception and history. We conclude it applies to
life insurance companies.

An examination in detail of some of the sections of
chapter 16 of the Compiled Statutes develops that the
first four sections have reference to domestic companies;
the first two state so specifically, and three and four un-
mistakably, though not in direct terms. Section 5 al-
ludes in terms to foreign companies. It will also be
noticed that nowhere in the first four—the other require-
ments are quite full—is it prescribed as a duty of home
companies to procure a certificate of authority from the
auditor before the transaction of business in the state,
but in section 5 there is such a provision in relation to
foreign companies. In section 6 it is demanded that all
companies which fall within the terms of the section,
which it must be said are first general, and then specific,
relative to foreign companies, shall procure the certifi-
cate of authority from the auditor. This would seem, to
some extent at least, to indicate that the omission to
make the provision as to domestic companies has been, by
the use of the general terms here, supplied or cured. The
reason for the repetition of the requirements for for-
eign companies we need not inquire. There have been
two decisions of this court, in one of which section 6 wag
stated in direct terms to be governable of life insurance
companies and of domestic ones, (See In re Babeack,




Vor. 55] JANUARY TERM, 1898. 123

Bankers Life Ins. Co. v. Robbins.

supra.) In the other (State v. Farmers & Mechanics Mutual
Benevolent Ass'n, supra), while there was no direct state-
ment on the subject, the company there involved in liti-
gation was one of life insurance, and a domestic concera.

We have been strenuously urged, especially in the
course of the oral argument herein, to overrule the de-
cision in the case of In re Babcock as erroneous. Of the
reasons, among others, is that it was rendered in answer
to a letter addressed to the court by the state auditor,
and pot in a litigated matter; and it is asserted it
was probably not as well presented or considered as
might have been a cause before the court regularly and
in the course of a suit in which there was a spirited and
energetic contest of the issues and questions involved.
The questions propounded by the auditor, which were
answered in the opinion, were of matters pertaining to
and materially affecting the business and affairs of the
state, and it must be assumed, without question, that
the court in its answer gave the result of its best thought
and most careful examination and consideration; and
although the reasons for the conclusions announced are
not stated in detail in the opinion, we are satisfied, after
2 careful examination of the section, and a deliberate
weighing of the arguments pro and con on the subject,
to approve and adopt the rule of that decision. More-
over, in this connection we again call attention to the
prior adjudication of the question in Stafe v. Farmers &
Mechanics Mutual Benevolent Ass'n, wherein there was a
controversy that reached the court through the regular
procedure, and in which we presume there was a
thorough presentation of the questions; and its deter-
mination is, in effect, the same as that in the case of
In re Babecock, and to overrule the latter would include
the overturn of the former.

JIf we turn again to the chapter itself we discover that
in section 1 reference is made, if literally construed, but
to incorporated insurance companies, and the same is true
of section 2, also 3 and 4. Section § treats of matters in
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relation to foreign insurance companies. In each and
all of these sections companies are mentioned. Section 6
seems to be in the nature of a résumé of all that has pre-
ceded, and to some extent a construction of it, in that it
explains and amplifies the word “company” or com-
panies, as used in prior sections, to include “company or
association, partuership, firm, or individual, or any men-
ber or agent or agents thereof ” and either forelon or do-
mestic, and makes it unlawful for any of them to transact
business unless there has been a compliance with all the
provisions of the chapter and some additional require-
ments spemﬁed in the section.

Having reached this point in the discussion, we now
turn our attention to section 8 of chapter 16, a careful
perusal of which, and a construction which gives to it
the plain, 01*d1na1= , and direct import of the words and
language, convince us that it is incontestably, insep-
arably, and directly connected with and refers to what,
and all that, had been said of companies in prior sections
of the chapter. Its statements are, “or such insurance
company or individual aforesaid,” “such company,” and
“such company aforesaid’”’—not restrictive to any par-
ticular section or portion of the chapter, but to any and
all of the companies aforementioned in the chapter.
We must conclude that section 8 refers to life insurance
companies, and domestic as well as foreign. Section 8
in entirety is as follows: “Any person or firm in this
territory who shall receive or receipt for any money on
account of or for any contract of insurance made by him
or them, or for any such insurance company or individual
aforesaid, or who shall receive or receipt for money from
other persons to-be transmitted to any such company or
individual aforesaid, for a policy or policies of insurance
or any renewal thereof, although such policy or policies
of insurance may not be signed by him or them, as agent
or agents of such company, or who shall in anywise,
directly or indirectly, make or cause to be made any con-
tract or contracts of insurance, for or on account of such
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company aforesaid, shall be deemed to all intents and
purposes an agent or agents of such company, and shall
be subject and liable to all the provisions of this chap-
ter.”

It is of argument that the expression, “shall be deemed
to all intents and purposes an agent or agents of such
company, and shall be subject and liable to all the pro-
visions of this chapter,” means no more than to all in-
tents and purposes of the chapter in which it appears;
but this view we cannot accept as the true one. The
fair, ordinary, and reasonable import of the language is
that parties who perform the acts or a distinctive act
of those enumerated in the section are agents to all gen-
eral intents and purposes, as well as within and for the
provisions of the chapter. A section of insurance law in
which similar language—somewhat the same words—
was employed in a like connection has been determined
to include the purpose of service of a summons in an
action against the insurance company to recover sums
alleged to be due on a policy or policies of insurance.
(See State v. United States Mutual Accident Ass'n, 31 N. W.
Rep. [Wis.] 229; Zell v. Herman Farmers Mutual Ins. Co.,
75 Wis. 527; Southwsestern Mutual Benefit Ass'n v. Swenson,
30 Pac. Rep. [Kan.] 405; Shomer v. Hekle Fire Ins. Co., 50
Wis. 575; Stehlick v. Mechanics Ins. Co., 58 N. W. Rep.
[Wis.] 879; Southern Ins. Co. v. Wolverton Hardware Co.,
19 S. W. Rep. [Tex.] 615; Reyer v. Odd Fellows Fraternal
Accident Ins. Co., 32 N. E. Rep. [Mass.] 469; State v.
Northwestern Endowment & Legacy Ass'n, 22 N. W. Rep.
[Minn.] 185; Fred Miller Brewing Co. v. Capital Ins. Co.,
63 N. W. Rep. [Ia.] 568.) Some of the foregoing citations,
while not directly in point as to service of process, were
decisions based on the same general principle. It is true
that in the cases cited the companies involved in the liti-
gation were foreign companies, but in the Wisconsin
cases the section to which reference is made, and which
contains such words, was held to apply to all companies,
both foreign and domestic. We have concluded that sec-
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tion 8 refers to both domestic and foreign companies, and
its words will not be given a different construction in a
case in which a home company appears in the litigation
than in one wherein are presented issues of the rights and
liabilities of a foreign company; hence the cases cited, to
the extent of the construction of the language, are in
point. We must conclude that this insistence of the ar-
gument is untenable. In this connection we will call
attention to the sections of our Code (sections 73 and 74),
which provide for service of summons on corporations
and insurance companies. They are as follows:

“78. A summons against a corporation may be served
upon the president, mayor, chairman of the board of
directors or trustees, or other chief officer; or, if its chief
officer is not found in the county, upon its cashier, treas-
urer, secretary, clerk, or managing agent; or, if none
of the aforesaid officers can be found, by a copy left at
the office, or last usual place of business of such corpora-
tion.

“74. When the defendant is an incorporated insurance
company, and the action is brought in a county, in which
there is an agency thereof, the service may be upon the
chief officer of such agency.”

We will now turn our attention to the question of
whether the service in the suit in Valley county was
valid. We will here pass over the inquiry of whether J.
L. McDonough by his acts became an agent for the com-
pany within the provisions of section 8. The company,
after it had acquired business in Valley county, sent all
regular calls or assessments on its policy holders, inclu-
sive of Morrow, to the Ord State Bank for collection. A
receipt was forwarded to the bank in each instance, and,
it was of its instructions that each receipt for a premium,
when paid, must be by the bank countersigned, the re-
ceipts being in proper form for the transaction of busi-
ness in the manner indicated in the instruction. Policy
holders, Morrow and others, paid their premiums to the
bank named and received receipts, and the money was
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accounted for and remitted by the bank to the company.
This was of and within both the spirit and the letter of
section 8 of the acts and facts by which an agency for
the company became of existence, and service of a sum-
mons on the bank, and in the manner made in the action
in Valley county, was proper service and gave the court
jurisdiction to adjudicate the rights of the parties, and
its judgment was of force and valid. It follows that the
former opinion, to the extent it announced that section
8 did not refer to domestic insurance companies, and
that the service of the summons on the Ord State Bank
in the suit in the district court of Valley county did not
confer jurisdiction on such court to render a judgment
therein, and that the judgment was void, and awarded an
injunction against its enforcement, or the service of the
execution, also the reversal of the judgment in this ac-
tion, must be overruled and the judgment of the district
court of Lancaster county herein must be affirmed. The
conclusion reached renders a discussion of the other ques-
tions in the case unnecessary and they will be passed
without further notice. Judgment will be entered in a¢-
cordance with the opinion.

JUDGMENT BELOW AFFIRMED.
IrviNg, C., dissents.

RAGAN, C., adheres to views heretofore expressed.'

NATIONAL MASONIC ACCIDENT ASSOCIATION V. JdHN H.
DAay.

FrLep MAy 19, 1898. No. 8104,

1, Insurance: WAIVER OF DEFECTS IN PROOFS OoF Loss. If an insurance
company or association, after reception of the preliminary or
final proofs of claim of loss makes no objections thereto rela-
tive to either form or substance, but investigates the particulars
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of the claim and receives full information and then denies lia-
bility for reasons which are without reference to any infirmity
or insufficiency of the proofs, such defects of the proofs, if they
exist, are waived and cannot be successfully urged and will not
be entertained in defense to an action on the claim.

2. Instructions: ASSIGNMENTS OF ERROR. Alleged errors in instruc-
tions and of refusals to give requested instructions should be
separately ‘assigned in the motion for a new trial, and where the
assignment is not specific and the action of the trial court as to
any one of the several matters grouped thervein was without
objection, the complaint must be overruled.

3. Action for Accident Insurance: VERDICT FOR PLAINTIFF., The evi-
dence held sufficient to sustain the verdict.

Error from the district court of Douglas county.
Tried below before BLAIR, J. Affirmed.

Montyomery & Hall, for plaintift in error.
James W. Carr, contra.

Harrison, C. J.

In this action by defendant in error it was alleged that
on March 25, 1892, he became a member of the associa-
tion, the plaintiff in error, and there was issued to him a
certificate of membership by which, for stated payments
by him made and to be made, and the performance of cer-
tain enumerated -conditions and under-specified restric-
tions, limitations, etc., the association agreed to pay him
a stated sum per week during a specified time if he should
thereafter be injured and disabled in or by an accident.
It was further pleaded that on February 18, 1893, the
defendant in error fell while going up a stairway in the
“Board of Trade Building” in Omaha and was severely
injured and thereby became entitled to agreed payments
from the association. In a trial of the issues presented
in the district court the defendant in error was given
judgment, of which the association asks of this court a
reversal.

At the close of the introduction of the evidence in‘chief,
for the defendant in error, it was moved in behalf of the
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association that all such evidence be stricken from the
record and the suit be dismissed because of a variance be-
tween the statements in the testimony relative directly
to the asserted injury and the proofs thereof, which prior
to suit, to fulfill the requirements of the certificate in such
regard, had been furnished by defendant in error to the
company. This motion was overruled. It was of the
conditions of the certificate that preliminary proofs of
any injury to the party to whom it had issued should be
given within a stated time subsequent to its occurrence,
and that further and more complete proofs should be
prepared and forwarded to the association at the home
office within a limited period. Immediately, or within
a day or two after the accident which caused the injuries
to defendant in error, letters were written for him and
sent to the association which contained accounts of the
accident to him, and from its answers thereto which
were introduced in evidence it appears that the letters
which he caused to be written and forwarded were re-
ceived by it. Forms for preliminary and final proofs
with blank spaces for the insertion of the particulars re-
quired by the terms of the certificate were sent to the de-
fendant in error by the association and by him prepared
and mailed to the association and were received. In
these he stated, in substance, that during an ascent of
the stairway in the Board of Trade Building he slipped
or stumbled and fell and struck on the banister or “stair
rail” with his back, and the result was the paralysis of
his left arm and hand. In his testimony the defendant
in error said that as he was going up the stairs he “caught
his toe under the step and fell to the left on the railing
and struck his elbow, shoulder, foot, and head.” 'The
foregoing statements, one of which is from the proofs and
the other the testimony, in short, on the point indicated,
will serve to show the alleged variance, which consisted in
that in the proofs the force of the fall was stated to have
been received on the “back” and in the testimony was
on the “elbow, shoulder, foot, and head.” Whether this
13
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constituted a variance in an essential particular or partic-
ulars of the accident or injury and fatal to this action of
defendant in error we need not decide. To be so effectual
it must further have been shown that credence was given
by the association to the statement in the proofs. It
must have been relied on as a true statement of the mat-
ter to which it related, and the association must have
been misled by it in its future attitude in regard to the
claim of defendant in error. This did not appear. On
the contrary, it was disclosed that the association, soon
after it received the preliminary proofs, sent an agent to
Omaha, who investigated the entire matter and who,
while there, had an interview with the defendant in error,
during which the latter states he told the agent all the
particulars of the accident, inclusive of the injuries to the
head and arm. This was of a time after the reception by
the association of the preliminary proofs, and on report
by the agent the secretary of the association wrote to de-
fendant in error and informed him that the association
did not care to and would not further inquire into the
matter; that the claim was not one on which the associa-
tion was liable, was not within the agreements of the cer-
tificate, and the association was in the possession of am-
ple evidence to prove the claim without merit. This was
a clear assertion of the non-liability of the association
in any event, or under any conditions, or statements of
proofs of loss, and without reference to such proofs; and
the defense of insufficiency of the proofs could not be
urged or entertained. (Omaha Fire Ins. Co. v. Dierks, 43
Neb. 473; Dwelling-House Ins. Co. . Brewster, 43 Neb. 528;
German Ins. & Savings Institution v. Kline, 44 Neb. 395;
Home Fire Ins. Co. v. Hammang, 44 Neb. 566; Cobb .
Insurance Co. of North America, 11 Kan. 93.)

It is argued that the trial court erred in its refusals to
give in charge to the jury several instructions prepared
and requested for plaintiff in error. The assignment as
to these alleged errors in the motion for a new trial was
not specific and several, but in gross.  Number 1 of the
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paragraphs thus assigned was in reference to the vari-
ance between the statements in the proofs of the particu-
lars of the accident or injury, the basis of the claim, and
the testimony on the same subject, and, within the views
which we have hereinbefore expressed relative to this
same matter, the refusal to give the instruction was
proper. This conclusion disposes of and works a disap-
proval of the entire assignment. (Town v. Missouri P. R.
Co., 50 Neb. 768; Denise v. City of Omaha, 49 Neb. 750.)

It is complained that the trial court erred in giving
paragraph 4 of the charge to the jury. In the motion for
a new trial this alleged error was grouped with several
others of asserted errors relative to portions of the
charge. As to some of the paragraphs included in the as-
signment no objections are now urged, and it may be
added that they were unobjectionable, from which it fol-
lows that the assignment must be overruled. (Grakam v.
Frazier, 49 Neb. 90; Johnston v. Milwaukee & Wyoming In-
vestment Co., 49 Neb. 68; Denise v. Uity of Omaha, 49 Neb.
750.)

It is argued that the verdict and judgment are not sus-
tained by and are contrary to the evidence. There was
a direct conflict in the evidence on the essential points of
the issues, but there was evidence to sustain the verdict
rendered; hence it must stand. The judgmelft of the dis-

trict court is
ATFFIRMED.

ANDREW J. EWING V. SOLOMON HOFFINE,
FiLED MAY 19, 1898. No. 8138.

Jurors: Misconpuct: EVIDENCE. Jurors may mnot state to fellow
jurors, while considering their verdict, facts relative to issues
in the case within their own personal knowledge, but not of
the evidence introduced. They should make the same known
during the trial, and, if desired, testify as witnesses. Wood Rirer
Bank v. Dodge, 36 Neb. 708, Richards v. State, 36 Neb. 18, followed.



132 NEBRASKA REPORTS. [Vor. 55

Ewing v. Hoffine.

ERROR from tle district court of Otoe county. Tried
below before CHAPMAN, J. Reversed.

W. C. Stoan and Paul Jessen, for plaintiff in error.
Jolm C. Watson and B. F. Warren, contra.

HARRISON, C. J.

Action in ejectment by plaintiff to recover possession
of a tract of land which bordered on the Missouri river
and had been formed by accretion. The plaintiff was the
owner of land to the east of which the land in dispute had
been formed, and the defendant in the action was the
owner of the land to the north of the tract in controversy -
and claimed it by accretion, and also alleged exclusive ad-
verse possession during the prescribed statutory period.
In the district court there was a verdict and judgment
for the defendant. :

In error proceeding to this court on behalf of the plain-
tiff it is contended that the misconduct of jurors who par-
ticipated in such capacity in the trial of the cause fur-
nishes grounds for a reversal of the judgment. One of the
alleged properly assigned acts of misconduct of jurors
is that two of them, in the course of the deliberations of
the jury ahd in arguments in the jury room, used what
they stated was their own personal knowledge, respect-
ively, relative to the matters in issue in the cause, to in-
fluence other jurors to a conclusion favorable to the con-
tention of one of the parties to the action and in whoge
favor the verdict was returned. There are in the record
some attempted denials of the conduct ascribed to the
Jurors, but they do not fully meet the charges. There
were also in this connection affidavits of the attorneys
for plaintiff that they had no knowledge of the alleged
acts of misconduct of the jurors until after the trial and
discharge of the jury. On the subject here involved it
has been stated by this court: “A juror will not bhe per-
mitted to state to his fellow jurors, while they are con-
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sidering their verdict, facts in the case within his own
personal knowledge. He should make the same known
during the trial and testify as a witness in the case. It
is for the court to say what evidence is admissible in a
case, and the adverse party may desire to cross-examine
him. In any event, it is his duty to be governed by the
evidence introduced on the trial and the instructions of
the court; otherwise, in case of an erroneous verdict, it
would be impossible to review the same.” (Wood River
Bank v. Dodge, 36 Neb. 708; Richards v. State, 36 Neb. 18))

The evidence was conflicting, and we will not discuss
or comment upon it here, since by reason of the error
hereinbefore indicated the cause must be remanded for a
new trial; nor do we deem it necessary or proper at this
time to examine the other questions presented. The
judgment of the district court is reversed and the case
remanded.

REVERSED AND REMANDED.

EDWARD LEEDER V. STATE OF NEBRASKA. .
Firrp May 19,1898, No. 9818.

1. Decree for Alimony: ENFORCEMENT. In this state a decree award-
ing permanent alimony is enforceable in the same manner as
judgments at law.

. DisopEpiENCE: ConTEMPT. Ordinarily the mon-compliance
with an order for the payment of permanent alimony is not pun-
ishable as for contempt of court.

ErrOR from the district court of Douglas county.
Tried below before ScoOTT, J. Reversed.

 W. 8. Shoemaker, for plaintiff in error.

C. J. Smyth, Attorncy General, and Fd P. Smith, Deputy
Attorney General, contra,
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NoORvVAL, J.

This is a proceeding in error to review an order con-
victing Edward Leeder of contempt of court. On August
4, 1888, in a cause then pending in the district court of
Douglas county, in which Catherine Leeder was plaintiff
and the said Edward Leeder was defendant, a decree of
divorce was obtained by the plaintiff therein and she was
awarded the sum of $500 permanent alimony. On the
25th day of the same month an execution was issued for
the collection of said amount, which writ was returned,
“No property found.” No other execution has ever been
issued in said cause, nor has the decree for alimony ever
been revived. On January 3, 1898, Judge Scott, one of
the judges of the district court of Douglas county, with-
out any motion or application therefor having been made
in writing, issued an order against Edward Leeder, re-
quiring him to show cause, on the morning of January
5, why he had not complied with the decree of the court
regarding the payment of alimony. On January 6 the
following order of attachment was issued by Judge Scott:
“CATHERINE LEEDER, Plaintiff,)

V. b Order.
EDWARD LEEDER, Defendant. |

“An order having been made by this court on the 3d
day of January, 1898, requiring the said Edward Leeder
to appear on the morning of the 4th instant and show
cause why he has not complied with the order of court
heretofore made in this case, that le, the said Edward
Leeder, should vay to the said Catherine Leeder, as ali-
mony, the sum of $500, which said order was made by
this cdurt at the May term of 1888; that in pursuance of
said order of citation said Edward Leeder did appear on
the morning of the 5th instant and did then and there
inform the court that he would have $100 to pay to the
plaintiff Catherine Leeder by 10 o’clock on the morning
of the 6th instant, and that upon the strength of such
promise on the part of Edward Leeder he was allowed to
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depart with the distinect admonition on the part of the
court that he be present with the said $100 by 10 o’clock
on the 6th instant; said Edward Leeder has utterly and
wholly refused and negelected to pay into court, or to
the said Catherine Leeder, the said sum of $100 as he
agreed to do, as a condition on which he was permitted to
depart, as above stated, on the 5th day of January, 1898.
It is therefore ordered that an attachment do issue
against the said Edward Leeder and that he be brought
into court to answer as for contempt in not complying
with the order of the court.

“Omaha, January 6, 1898.

“By the court: CUNNINGHAM R. Scorrt, Judge.”

The defendant appeared and filed an answer setting up
that he is without means or money with which to pay said
alimony; that he has no personal property save and ex-
cept his wearing apparel and household furniture, worth
not to exceed $300; that he is a married man and the
head of a family, and has neither town lots, lands, novr
houses within this state. On January 7, 1898, the follow-
ing order was entered by the court below adjudging Xd-
ward Leeder to be guilty of contempt:

“THE STATE OF NEBRASKA
V. Order of Commitment.
EDWARD LEEDER. )

«“The defendant having been cited on the 3d inst. to
appear before this coart on the 5th instant to show cause
why he has not complied with the order of this court in
the case of Catherine Leeder v. Edward Leeder at the
May term of this court, 1888, to pay the said Catherine
Leeder the sum of $500 alimony, and showing no good
reason therefor, and agreeing then in open court to bring
into court on the morning of the 6th day of January, 1898,
$100 of said alimony for the use of the said Catherine
Leeder, as ordered by the court, which he has wholly
failed to do, the defendant is adjudged to be guilty of con-
tempt of court and its orders in that regard, and the judg-
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ment of the court is that the defendant pay a fine of $200
and the costs of the action, and that he stand committed
to the jail of the county until such fine and costs are paid.
Defendant excepts.

“Omaha, Neb., Jan. 7, 1898.

“By the court: CunningHAM R. ScotT, Judge.”

The defendant insists that the court below acted ille-
gally and exceeded its jurisdiction in rendering the fore-
going judgment and sentence, which position we are all
persuaded is entirely sound. In this state a decree for
permanent alimony is enforceable like judgments at law,
and in the absence of fraud a party cannot be imprisoned
as for contempt for failure to pay permanent alimony.
Section 20 of our Bill of Rights declares: “No person shall
be imprisoned for debt in any civil action on mesne or
final process unless in case of fraud.” Manifestly a de-
cree for permanent alimony is a debt within the meaning
of the above provision of the constitution. (Constitution,
art. 1, sec. 20.) The power and jurisdiction of a court to
enforce the collection of decrees and orders of permanent
alimony by arrest were passed upon in Segear v. Segear, 23
Neb. 306. The court, after quoting section 4a, chapter
25, Compiled Statutes, title “Divorce and Alimony,” ob-
served: “The provisions of this section establish the char-
acter of an order for the payment of alimony with that of
a judgment at law, and limits the enforcement and collec-
tion to the same means. It is not in the nature of tort,
and in the absence of fraud, by the defendant, he could
not be subjected to a more summary method of collection
than that of levy and sale of property as upon executions
atlaw. The commitment, therefore, for contempt, under
the provisions of title 20, section 669, of the Civil Code, to
enforce the judgment for alimony, was not a lawful rem-
edy, nor was the non-payment of the judgment, by the de-
fendant, that ‘willful disobedience of, or resistance will-
fully offered to, the lawful process or order of the court,’
contemplated by the statute. All proceedings therein,
enforced by the district court against the defendant, are
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voidable, and will be set aside.” The case from which
the above excerpt was taken was cited with approval in
Nygren v. Nygren, 42 Neb. 408. No fraud is imputed to
the defendant. It is true the order of commitment re-
cites that he agreed to bring into court, by a specified
time, to apply on the decree for alimony, the sum of $100,
and that he failed to keep his promise in that regard; but
this constituted neither an actual nor constructive con-
tempt of court. The.defendant could no more be ad-
judged guilty of contempt, and fined and imprisoned for
failing to pay the $100, than he could be punished as for
contempt for a refusal to pay his grocery bill,or to pay an
ordinary judgment. The proceedings under review were
without jurisdiction and void, and the order and sentence
are reversed and the proceedings dismissed.

REVERSED AND DISMISSED.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY
v. MARY STUREY.

FiLep MAY 19, 1898. No. 8089.

1. Instructions: REPETITIONS: REVIEW. A repetition of a proposition
of law in the instructions is not reversible error, unless it appears -
that it operated to the prejudice of the unsuccessful party.

2. Railroad Companies: EMINENT DOMAIN: DAMAGES. Where a rail-
road is built in an alley, the owner of the lot abutting thereon
is entitled to recover from the railroad company the depreciation

in the value of the lot resulting from such construction of the
railroad.

3. Trial: WI1TNESSES: STRIKING OUT ANSWER. Where the answer of a
witness is not responsive to the question propounded, the proper

practice is to move the court to have such answer eliminated
from the record.

4. Railroads: DAMAGES TO REALTY. The true measure of damages
to real estate occasioned by the construction of a railroad con-
tiguous or adjacent thereto is the difference in the value of the
property immediately before and immediately after the im-



138 NEBRASKA REPORTS. [VoL. 55

Chicago, R. I. & P. R. Co. v. Sturey.

provement, unaffected by any increase or depreciation of prop-
erty values generally in the same vicinity.

5. . In estimating the value of real estate, its rental

value may be taken into consideration.

: Rurings oN EVIDENCE. Certain rulings of the trial
court on the admission of evidence examined and approved.

Error from the district court of Lancaster county.
Tried below before TIBBETS, J. Affirmed.

L. W. Billingsley and R. J. Greene, for plaintiff in error.
Boelhmer & Rummons, contrae.

NORVAL, J.

The plaintiff below, Mary Sturey, is the owner of lot
40, block 1, Houtz’s Place, in the city of Lincoln, which
she occupies as a family homestead. In 1893 the de-
fendant, without her knowledge-or consent, constructed
its railroad bed and laid its tracks over and across plain-
tiff’s premises and in the alley adjoining said lot, with-
out condemning for right of way or making compensation
for the loss. This suit was instituted to recover the dam-
ages sustained by reason of the premises, and the defend-
ant has brought to this court for review the record of the
judgment entered against it, assigning numerous grounds
for reversal.

It is urged that the third paragraph of the charge
should not have been given, because it was a repetition
of the doctrine enunciated in the second instruction. A
reversal cannot be obtained for that reason, since the
verdict could not have been influenced by the giving of
the instruction. This court has often asserted that the
repetition of a proposition of law in the instructions is
not reversible error where it does not appear that the
defeated party was prejudiced thereby. (Seebrock wv.
Fedawa, 30 Neb. 424; Carstens v. McDonald, 38 Neb. 858;
Hill v. State, 42 Neb. 503; Carleton v. State, 43 Neb. 373;
Gran v. Houston, 45 Neb. 813; Dizon v. State, 46 Neb. 298;
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City Nat. Bank of Hastings v. Thomas, 46 Neb. 861; Denise
v. City of Omaha, 49 Neb. 750.)

The .court charged the jury: “The plaintiff, as the
owner of said lot, has a right to use the thoroughfares,
streets, and alleys adjacent thereto for the purposes of
ingress and egress to and from said lot without obstruc-
tion by railway tracks, and has the right to insist that
the said adjacent streets and alleys shall be used only
for public purposes; and if the railway track of the de-
fendant, laid upon said alley adjacent to the said lot,
obstructs the free passage to and from the said lot and
thereby damages the plaintiff, or in any manner specific-
ally and directly occasions damage to the said property,
then the defendant would be liable to plaintiff for such
damage, less special benefits.” It is urged that said
instruction is erroneous, for the reason it was a repetition
of another portion of the charge relating to the recovery
of damages. As the defendant was not injuriously
affected by the repetition, under the authorities referred
to above, this objection to the instruction is overruled.
The same instruction is also assailed on the ground that
it incorrectly states the law applicable to the case. It
was not necessary that defendant should have appro-
priated any portion of plaintiff’s lot. To authorize a re-
covery it was sufficient that her premises were depre-
ciated in value by the location and construction of the
railroad in the alley upon which the lot abuts. This
principle is recognized by the instruction in question,
and is sustained by the authorities. (Gottschalk v. Chicago,
B. & Q. R. Co., 14 Neb. 550; Burlington & M. R. R. Co. v.
Reinhackle, 15 Neb. 279; Omahe & R. V. R. Co. v. Rogers,
16 Neb. 117; Hastings & G- I. R. Co. v. Ingalls, 15 Neb. 123;
Chicago, K. & N. R. Co. v. Hazels, 26 Neb. 364.)

It is insisted there was prejudicial error committed
in allowing N. T. Sturey, witness for plaintiff below, to
testify in answer to question 62 as to the value of the sod
destroyed by the defendant, for the reason the compe-
tency of the witness to testify upon that subject had not
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been shown. This objection is without merit. Counsel
for defendant must have overlooked the answer to the
preceding question, which disclosed that Mr. Sturey
knew the value of the sod destroyed.

Another assignment is that “a like error was com-
mitted in allowing witness to testify over defendant’s
objection as to the value of the cinders, in answer to
question 72, his competency thereon not appearing.” The
bill of exceptions discloses that question 72 merely asked
the witness if he was familiar with the value of the
cinders, and did not call for a statement of their value.
The answer was not responsive to the question, it is true,
but no motion was made to strike the same from the
record, so that no ruhng of the court below is presented,
in this connection, for review. _

Another argument is that it was reversible error to
permit the witness N. T. Sturey to testify as to the value
of the plaintiff’s lot, for the reason the proper time for
ascertaining such value was not fixed. The true meas-
ure of damages in cases like the one before the court
is the difference in value of the property immediately
before and immediately after the construction of the
railroad, unaffected by any increase or depreciation of
property values generally in the vicinity. (Omaha Belt
R. Co. v. McDermott, 25 Neb. T14; Blakeley v. Chicago, K.
& N. R. Co., 25 Neb. 207; City of Omaha v. Hansen, 36 Neb.
135.) To establish that there has been no infraction of
the foregoing rule it is only necessary to state the de-
fendant’s road was constructed in the alley May 25, 1893,
and quote from the testimony of Mr. Sturey the follow-
ing:

Q. Now I will get you to state whether you know the
value of the ploperty on or about the 25th day of May,
1893.

A. Yes, sir.

Q. You may state what the value was.

A. The value was about $2,500.

Q. Now you may state whether you know the value of
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this property after the Rock Island track was laid in the
alley adjoining it.

A. Yes, sir.

Q. You may state what that value is.

A. $1,000.

Objection is made to the decision of the court below
permitting plaintiff to prove the rental value of her
premises after the railroad was constructed. This ruling
is sanctioned by Fremont, B. & M. V. R. Co. v. Bates, 40
Neb. 381; City of Omahe v. Hansen, 36 Neb. 135.

We have examined and considered the other rulings
of the court made on the introduction of testimony, and
discover no reversible error. The judgment is accord-
ingly ‘

AFFIRMED.

PrrKINg CouNTy V. J. E. MILLER ET AL.
FiLeEp MAY 19,1898. No. 8062.
1. Official Bonds: ForyM. The official bond of a county clerk is not

void by reason of its being, in form, joint, instead of joint and
several as required by statute.

2. : TerM oF OrrickE. The official bond of a county
officer is not void because it does mnot specify or designate the

term for which the principal obligee was elected or appointed.

3. Amendment of Pleadings. Amendments to pleadings should al-
ways be permitted when in furtherance of justice, and the rul-
ings of the trial court in that regard will be reversed when the
record presents a clear abuse of discretion.

4. Action on Joint Contract: ParTiEs. In an action upon a joint con-
tract, all who are jointly liable should be joined as defendants,
and if service of summons cannot be had upon all, the action
may proceed against those served.

BError from the district court of Perkins county.
Tried below before NEVILLE, J. Reversed.

Parsons & Logan, for plaintiff in error.

G. M. Lambertson, contra.
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Norvar, J.

This action was instituted in the court below against
the principal and sureties upon the official bond of John
E. Miller, as county clerk of Perkins county, to recover
certain moneys alleged to be due the county from Miller
by reason of breaches of the conditions of said bond. A
general demurrer to the amended petition was sustained
by the trial court, and the cause was disnrissed. The
county has prosecuted this error proceeding.

The amended petition alleged, substantially, that at
the general election held in Perkins county in November,
1888, the defendant J. E. Miller was duly elected to the
office of clerk of said county for the term of one year from
January 2, 1889; that on December 26, 1888, said Miller,
with his co-defendants, executed and delivered to the
county the bond upon which this suit is brought; that
on January 2, 1889, said obligation was duly approved
by the county board, and said Miller thereupon, on said
date, entered upon the discharge of the duties of his
office, and had and held said office until January, 1890.
The amended petition, with great particularity, sets
forth numerous breaches of the conditions of said bond
by the defendant Miller while so exercising the duties of
said office, which averments it is unnecessary here to
summarize or reproduce. The following is a copy of the
obligation in question, omitting the official oath and the
indorsements of filing and approval:

“Know all men by these presents, that we, J. E. Miller,
J. W. Henry, Frank L. Pearson, James W. Henderson,
John M. Hicks, P. R. Johnson, J. A. Phillips, are held
and firmly bound unto the county of Perkins and state
of Nebraska in the penal sum of five thousand ($5,000)
dollars, for the payment of which we bind ourselves, our
heirs, executors and administrators,

“The condition of the above obligation is that whereas
the above bound J. E. Miller has been elected county
clerk in and for Perkins county, Nebraska
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“Now, if the said J. E. Miller shall render a true ac-
count of the office and of the doings tlierein to the proper
authority, when required thereby or by law, and shall
promptly pay over to the person or officers entitled
thereto all moneys which may come into his hands by
virtue of his said office, and shall faithfully account for
all balances of money remaining in his hands at the
termination of his office, and shall hereafter exercise
all reasonable diligence and care in the preservation
and lawful disposure of all money, books, papers, and
sureties, or other property appertaining to his said office,
and deliver them to his successor or to any person au-
thorized to receive the same; if he shall faithfully and im-
partially, without fear, favor, fraud, or oppression, dis-
charge all other duties now or hereafter required of his
office by law, then this bond to be void; otherwise in full
force.

“Signed this 26th day of December, A. D. 1888.

“J. E. MILLER.

“J. W. HENRY.

“FRANK L. PEARSON.
“JAMES W. HENDERSON.
“JoHN M. HICKS.

“P. R. JOHINSON.

“J. A. PHILLIPS.”

A recovéry was resisted on the ground that the bond
is not joint and several in form. By section 3, chapter
10, Compiled Statutes, it is provided: “All official bonds
of county, township, school district, and precinct officers
must be in form joint and several, and made payable to
the county in which the officer giving the same shall be
elected or appointed, in such penalty and with such con-
ditions as required by this act, or the law creating or
regulating the duties of the office”” Thus it will be
observed that the statute expressly declares that the
official bond required to be entered into by all county
officers should be in form joint and several. The recital
in the bond before us, “we bind ourselves, our heirs, ex-
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ecutors, and administrators,” does not constitute words
of severalty, and the obligation of the promisors therein
was joint, and not joint and several. (Wood v. Fisk, 63
N.Y. 245; Chard v. Hamilton, 56 Hun [N.Y.] 259; Pecker
v. Julius, 2 Browne [Pa.] 33.) The bond, therefore, which
is the foundation of this action, being manifestly a joint
obligation on its face, does not comply with the positive
requirements of the provisions of the statute already
quoted. But it does not follow from this fact that the
obligation is invalid, and no recovery can be had thereon.
The bond was, at least, good as a common-law obliga-
tion.. The undertaking is binding as a statutory bond,
notwithstanding the instrument in form is not joint and
several, since section 13, chapter 10, Compiled Statutes
declares: “No official bond shall be rendered void by
reason of any informality or irregularity in its execu-
tion or approval.” The making of this bond joint in
form, instead of joint and several, was a mere irregu-
larity which did not invalidate the instrument. (Huffman
v. Koppelkom, 8 Neb. 344; Kopplekom v. Huffman, 12 Neb.
95; Thomas v. Hinkley, 19 Neb. 324; Riggs v. Miller, 34
Neb. 666.) The statute requires that the bond of a county
officer shall be made payable to the county in which the
officer giving the -same shall be elected or appointed, yet
in the foregoing cases it has been ruled that the omission
to name the proper obligee in the bond is a mere irregu-
larity which does not invalidate the instrument. There
is no escaping the conclusion that the bond under con-
sideration is not void for the reason it is in form joint,
instead of joint and several. The bond of a county treas-
urer, similar in form, was sustained in County of Valley v.
Robinson, 32 Neb. 256,

The validity of the obligation in suit is assailed on
the ground that it does not recite or state the term of
office for which the principal was elected. A sufficient
answer to this contention is that the statute does not
require the bond of a county officer to set forth the
official term of the principal obligee. The petition avers
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the time when Miller was elected county clerk, as well
as the dates when his official term commenced and ended,
which averments the demurrer admitted to be true. It
is very evident that the failure of the bond to designate
the official term of Miller did not render the obligation
void.

The record discloses that the court below refused to
permit the plaintiff to amend its petition by inserting
an allegation therein to the effect that all the parties
intended said bond as a joint and several obligation, as
required by statute, and that by mistake, ignorance, or
inadvertence the instrument was drawn in form joint
only, and that said court declined to allow the prayer
of the petition to be amended so as to ask for the reforma-
tion of the bond to conform to the original intention of
the parties. It was error, and clear abuse of discretion
of the district court, to refuse to permit plaintiff to
amend its petition in the matters just indicated. Had
such amendment been made and the bond been reformed
in the respects suggested, the obligees would have been
jointly and severally liable. With this bond in its pres-
ent form, the principal and sureties therein are jointly,
and not severally, liable, and all of them must be joined
in an action thereon. This suit was against all the
obligees, yet as to one of the defendants the summons
was returned not found, and he did not enter his appear-
ance. Section 84 of the Code of Civil Procedure governs,
which reads as follows: “Where the action is against
two or more defendants, and one or more shall have
been served, but not all of them, the plaintiff may pro-
ceed as follows: First—If the action be against defend-
ants jointly indebted upon contract, he may proceed
against the defendant served, unless the court otherwise
direct.” Under the foregoing provision the action could
proceed to judgment against those served. (Becler wv.
First Nat. Bank, 34 Neb. 348.) The judgment is reversed
and the cause remanded for further proceedings.

REVERSED AND REMANDED.
14
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HoMme FirgE INSURANCE COMPANY V. WILBER S. WEED.
FiLep MAy 19, 1898. No. 8342,

1. Review Without Bill of Exceptions. When a bill of exceptions has
been quashed, no question will be considered a determination of
which necessarily involves an examination of the evidence ad-
duced in the trial court.

: InsTRUCTIONS. In the absence of a bill of exceptions, in-
structions to the jury will be presumed to be free from error,
unless they contain statements of the law which could not be
correct in any possible case made by the proofs under the issues
tendered by the pleadings.

2.

3. Insurance: VALUE OF PROPERTY. Where there has been a total
loss by fire of insured realty, a clause in the policy limiting the
amount of recovery to a sum less than the amount written in the
contract of insurance is invalid and will not be enforced.

: JUDGMENT FOR L0SS: ATTORNEYS’ FEEs. Under the pro-
visions of section 45, chapter 43, Compiled Statutes, plaintiff is
entitled to the allowance of a reasonable attorney’s fee on the
rendition of a judgment on a policy of insurance on realty, to be
taxed as part of the costs; and the court has jurisdiction to allow

. such fee at the time the ruling is made upon the defendant’s
motion for a new trial, although such motion is not passed upon
at the term during which the verdict and judgment were entered.

4.

ErroRr from the district court of Lancaster county.
Tried below before HALL, J. Affirmed.

Greene & Breckenridge and Byron G. Burbank, for plain-
tiff in error.

‘Stewart & Munger, contra.

NoRrvAL, J.

This suit is upon a policy of insurance issued by the
Home Fire Insurance Company of Omaha on May 27,
1893, to one Denton, upon his dwelling-house, insuring
against loss or damage by fire to the amount of $800 for
one year from the date of the policy. On J uly 19, 1893,
the insured building was burned, and subsequently Den-
ton, for a valuable consideration, assigned t*e policy and
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his rights thereunder to Wilber 8. Weed, who instituted
this action to recover the entire amount of the policy, al-
leging that the loss was total. The answer admitted the
issnance of the policy; that the insured building was
partially damaged by fire; denied the other averments of
the petition, and pleaded the violation by the assured of
the following conditions of the policy: “This entire pol-
icy, unless otherwise provided by an agreement indorsed
hereon or added hereto, shall be void if the assured now
has or shall hereafter make or procure any other contract
of insurance, whether valid or not, on the property cov-
ered in whole or in part by this policy, * * * orif
the property now is or shall become during the term of
this policy incumbered by mortgage or otherwise.” The
answer alleged that said quoted provisions were violated
by the existence, at the time of the issuance of the policy.
of a mortgage on the premises in the sum of $600, and
that at the time of the fire there was other and additional
insurance upon the property in the sum of $600, in the’
name and for the benefit of said Denton, in the
United States Fire Insurance Company, of New York.
It was also pleaded that defendant had no notice or
knowledge of the existence of either said incumbrance or
the additional insurance until after the fire. The reply
admitted the incumbrance, pleaded knowledge thereof
of the defendant at the time of executing and delivering
the policy in suit, and denied each and every other allega-
tion in the answer. A trial was had in the court below,
which resulted in a verdict for the plaintiff for the full
amount of the policy with interest, and the defendant
has prosecuted error from the judgment entered thereon.

The first argument is that the trial court erred in giv-
ing the following instruction: “Your attention is next
directed to the evidence before you touching the matter
of the collection of the insurance money under the policy
taken out on said insured premises by Stevens, Love &
Cochran for the benefit of the mortgagee, the Continental
Building & Loan Association, in the name of the said
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J. Q. Denton, but so taken out without the knowledge or
consent of said Denton. In this connection you are in-
structed that if, after the fire and after the said Denton
became aware of the existence of said insurance in favor
of said mortgagee, the said Denton did any act which
recognized the insurance contract made between the
United States Insurance Company and Stevens, Love &
Cochran in his name for the benefit of said loan associa-
tion, mortgagee, as a binding and legal obligation on the
part of said United States Insurance Company, then such
act would in law amount to a ratification of the taking
out of said insurance policy, and would render said Den-
ton sukject to the same disability under, and forfeiture of,
the policy of the defendant sued on in this action, as
though he himself had taken out said insurance for the
benefit of said loan association without the knowledge oi
consent of the defendant herein. If you so find the fact
to be that by any act of his done the said Denton ratified
the taking out of said additional insurance in the name
of himself and for the benefit of said loan association,
then you are instructed that such act was in violation
of the binding and valid condition of the policy sued on
in this case, and such additional insurance would, under
such circumstances, render the policy of defendant void-
able, at its option, and would prevent recovery by plain-
tiff in this suit. Upon the other hand, if you find from
the evidence the fact to be that after discovery of said
additional insurance the said Denton did nothing in re-
spect thereto to recognize said additional insurance as
binding and valid as between himself and the insurance
company issuing said additional insurance, then you are
instructed that the acts of Stevens, Love & Cochran in
collecting the money upon said additional insurance
policy, and the acts of said building and loan association
in giving said Denton -credit, for the amount collected,
upon the debt owed by him to it, would not in law be
binding upon him and could not in law constitute a de-
fense in behalf of the defendant in this suit.”
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The vice imputed to the foregoing instruction, if we
have not failed to comprehend the argument of counsel
tor defendant below, is that it omitted to direct the jury
as to the effect of the failure of Denton to repudiate and
disaffirm the policy of insurance issued in his name by
the United States Fire Insurance Company, at the in-
stance of Stevens, Love & Cochran, for the benefit of the
mortgagee. A short answer to this is that it is not
shown the defendant below was in any manner preju-

- diced by the failure to so instruct the jury, inasmuch as
the bill of exceptions filed herein has been quashed. In
Willis v. State, 27 Neb. 98, it was decided that where a
cause is presented to this court upon transcript alone,
without bill of exceptions, the instruetions will be pre-
sumed to be faultless, unless they contain statements
of the law which could not be correct in any possible case
made by the proofs under the issues presented by the
pleadings. The same doctrine has frequently been held
and applied. (Romberg v. Hediger, 47 Neb. 203; Oltmanns
v. Pindlay, 47 Neb. 289; Union P. R. Co. v. Kinney, 47 Neb.
893.) The rule is that when a bill of exceptions has been
quashed, no question will be considered, a determination
of which necessarily involves an examination of the evi-
dence adduced in the trial court. (Sweeney v Ramge, 46
Neb. 919; Reed v. Rice, 48 Neb. 586; McKenna v. Dietrich,
48 Neb. 433; Wood v. Gerhold, 47 Neb. 397.) Without a
bill of exceptions we are unable to determine whether or
not the instruction eriticised was erroneous and preju-
dicial to the rights of the defendant. It may Dbe that
the testimony showed beyond dispute—and such testi-
mony would have been permissible under the pleadings—
that plaintiff’s assignor, Denton, when he learned of the
existence of the policy issued by the United States Fire
Insurance Company, immediately refused to ratify the
contract of insurance, but repudiated and disaffirmed
the same. Had such a state of facts existed, manifestly
no prejudice could have been possible to the defendant
by the giving of the instruction already quoted.
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It is insisted that the defendant was entitled to re-
cover upon this policy only the sum of $282 and interest,
for the alleged reason that $518 had been collected from:
the United States Insurance Company on account of the
same loss by the mortgagee and applied upon the loan
made to Denton. No question of the payment of said
sum of $518 is raised by the answer. Moreover, without
a bill of exceptions, we are unable to ascertain whether
said sum was in fact paid, and if so, whether Denton or
the plaintiff consented to or acquiesced therein.

The next argument advanced by the defendant is that
it is liable only for its proportion of the loss incurred, or
the sum of $457.14, by reason of the issuance of the policy
on the premises by the United States Fire Insurance
Company, and the following condition contained in the
policy in suit: “In case of any other insurance upon the
property herein described, wliether made prior, concur-
rent, or subsequent to the date of this policy (whether
valid or invalid, or whether upon the same insurable in-
terest or not), the assured shall be entitled to recover of
this company no greater proportion of the loss sustained
than the sum hereby insured bears to the whole amount
insured thereon, whether such insurance be by specifie
or by general or by floating policies, and if any such
other policy contain an average or co-insurance clause or
condition this company’s liability herein shall be limited
thereby the same and to the same extent as though such
clause or condition was contained therein.” This stipu-
lation cannot be invoked herein, since the petition in the
court below alleges a total loss of the building by fire,
and in the absence of a bill of exceptions this court must
presume that this averment is supported by the evidence.
Section 43, chapter 43, Compiled Statutes, declares:
“Whenever any policy of insurance shall be written to
insure any real property in this state against loss by
fire, tornado, or lightning, and the property insured shall
be wholly destroyed, without criminal fault, * +* =
such policy shall be taken conclusively to be the true
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value of the property insured, and the true amount of loss
and measure of damages.” This provision has been con-
strued by this court more than once, and the uniform
holdings have been that where there has been a total
loss by fire of insured realty, a clause in the policy limit-
ing the amount of recovery to a sum less than the amount
written in the contract of insurance is invalid and will
not be enforced. (Home Fire Ins. Co. v. Bean, 42 Neb. 537;
Insurance Co. of North America v. Bachler, 44 Neb. 549.)
Where several concurrent policies of insurance upon
real property have been written with the consent of
the respective companies, and the property insured is
wholly destroyed by fire, each company is liable for the
full amount of its policy. (Oskosh Gas Tight Co. v. Ger-
manie Fire Ins. Co., 7L Wis. 454; Havens v. Germania Fire
" Ins. Co., 27 S. W. Rep. [Mo.] 718; Insurance Co. v. Leslic,
47 O. St. 409.) The clause embraced in the policy in suit,
being inconsistent with the statute quoted above, the
former must yield to the latter. The case of German-
American Ins. Co. v. Heiduk, 30 Neb. 288, is not in conflict
with the conclusion reached herein, since that was a suit
on a policy of insurance issued prior to the passage of
section 43 quoted above.

It is finally insisted that the court erred in allowing
plaintift below an attorney’s fee, because the same was
not awarded as costs at the time the judgment was en-
tered on the verdict of the jury, but at a subsequent term
of court. Under section 45, chapter 43, Compiled Stat-
utes, it is made the duty of the court on rendering judg-
ment against an insurance company on a policy of insuv-
ance on realty to allow plaintiff a reasonable attorney’s
fee, to be taxed as part of the costs. (Hanover Fire Ins.
Co. v. Gustin, 40 Neb. 823.) The attorney’s fee in this case
was allowed and taxed at the time the motion for a new
trial was overruled, although at a subsequent term of
the court to that during which the judgment was ren-
dered on the verdict, which was a substantial compliance
with the requirements of the statute. The trial court
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retained jurisdiction over the cause until disposition was
made of the motion for a new trial. The judgment
below is

AFFIRMED.

T

H. J. TwiNTING, APPELLEE, V. J. B. FINLAY, TRUSTEE,
ET AL., APPELLANTS.

FILED MAY 19, 1898. No. 8063.

1. Payment of Taxes: EVIDENCE. Evidence held insufficient to estab-
lish the defense of payment.

2. Taxes: OATH oF A.SSESSOR. The failure of an assessor to attach his
oath to, and return the same with, the assessment roll are irregu-
larities merely which do not affect the validity of the tax.

APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J. A flirmed.

John T. Cathers, for appellants.

William A. Saunders and Saunders, Macfarland & Dickey,
contra,. '

NORVAL, J.

This was an action to foreclose a tax deed, and from a
decree in favor of the plaintiff the defendants have prose-
cuted an appeal.

It is insisted that the defendants had paid the taxes
to the county treasurer, for which the real estate was
sold, prior to the date of such sale. A careful perusal and
consideration of the evidence adduced on the trial con-
vinces us that the defendants paid no portion of the taxes
included in the decree.

It is finallv argued that the taxes are invalid because
the assessor failed to attach his oath to the assessment
- voll for the year 1890. At the time of the trial in the
court below it does appear that no oath of the assessor
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was attached to the assessment book, nor was such oath
to be found in the office of the county clerk of Douglas
county. Itisnot alleged in the answer, nor was it proven
upon the trial, that the assessor did not make oath to
his return at the time he deposited the same with the
county clerk. The mere failure to attach the assessor’s
oath to the assessment roll did not invalidate the tax
based upon such assessment. The omission was an ir-
regularity merely. (Wood v. Helmer, 10 Neb. 65; South
Platte Land Co. v. City of Crete, 11 Neb. 344; Hallo v. Hel-
mer, 12 Neb. 87; McClure v. Warner, 16 Neb. 447; Merriam
v. Dovey, 25 Neb. 618; Roads v. Estabrook, 35 Neb. 297;
Johnson v. Finley, 54 Neb. 733.) These cases are decisive
of the question. The decree is right, and is

AFFIRMED.

WILLIAM TAYLOR ET AL., APPELLEES, V. FRANK DAVEY,
CoUNTY TREASURER OF DAKOTA COUNTY, ET AL,
APPELLANTS.

FiLEp MAY 19,1898. No. 8074.

1. County Board: ALLOWANCE OF CLAIMS: CONCLUSLVENESS. An order
of a county board allowing or rejecting claims against the
county has the force and effect of a judgment, and is conclusive
unless vacated or reversed on appeal.

. APPEAL BY TAXPAYER. A taxpayer may prosecute
an appeal to the district court from the decision of a county
board in the allowance of claims.

2.

. WARRANT: INJUNOTION: PARTIES. A court of equity
will not, at the suit of a private individual, enjoin the payment
of a warrant issued upon a claim duly audited by the county
board, the remedy being complete at law, by appeal from the
order allowing the claim. '

4. Injunction Against County Board. Ackerman v. Thummel, 40 Neb.
95, distinguished.

APPEAL from the district court of Dakota county.
Heard below before NOERRIS, J. Reversed.

SR
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Jay & Welty, for appellants.
W. P. Warner and R. E. Bvans, contra.

NORVAL, J..

In November, 1892, one Simon I'ritzon presented a
claim to the county board of Dakota county for the sum
of $1,100, the balance alleged to be due him for making
an examination of the books and accounts of the treas-
urer of said county. On December 1, following, the
county board audited and allowed said claim, and a war-
rant for said amount was drawn upon the county gen-
eral fund in favor of said Fritzon, and the same was
registered for payment by the treasurer. Afterwards,
on February 1, 1894, this suit was instituted by two
electors and taxpayers of the county to enjoin the pay-
ment of said warrant by the county treasurer. The
owner of the warrant intervened, and upon the final
hearing the district court entered a decree perpetually
enjoining the payment of the warrant. The defendant
and intervener have brought the record to this court for
review.

Plaintiffs sought to enjoin the payment of the warrant
in question for the following reasons: (1) That the con-
tract made by said county with Fritzon, which is the
basis for said warrant, was illegal; (2) that said contract
was not executed; (3) that said claim was not included
in the estimates of expenses made by the county board;
(4) there was no money on hand, or levy of taxes made,
against which said warrant could be drawn.

A county board has exclusive original jurisdiction to
examine and pass upon claims against the county prop-
erly cognizable for audit and allowance, and the action
of such board in allowing and rejecting claims has the
force and effect of a judgment, and is conclusive unless
vacated or reversed by means of appropriate appellate
proceeding. This is the settled doctrine of this court.
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(Heald v. Polk County, 46 Neb. 28; State v. Merrell, 43 Neb.
575; State v. Churchill, 37 Neb. 702; Ragoss v. Cuming
County, 46 Neb. 36, 36 Neb. 375; Siouz County v. J ameson,
43 Neb. 265) The grounds above stated upon which
relief is demanded, or the most of them, would have
afforded good and valid reasons for the rejection by the
county board of the said claim of Fritzon, had the objec-
tions been seasonably presented. But the board had juris-
diction to audit and pass upon this claim, and it having
acted in the premises, allowed the demand, and drawn
a warrant for its payment, the decision is conclusive upou
the county and the taxpayers thereof, since no appeal
was prosecuted by any one from the action of the board.

A court of equity will not, at the suit of a private in-
dividual, enjoin the payment of a county warrant where
a complete and adequate remedy is afforded by law.
Section 38, article 1, chapter 18, Compiled Statutes, au-
thorizes any taxpayer to appeal to the district court
from the allowance of any claim against the county.
Thus these plaintitfs under this statute had a complete
remedy at law, which they failed to pursue. Relief can-
not be had by injunction.

Ackerman v. Thummel, 40 Neb. 95, is readily distinguish-
able from the case at bar. That was an action to enjoin
the issuance and payment of a warrant on the county
treasurer for damages sustained by a land owner in the
establishing of a public road. The action was main-
tained because the statute did not authorize a taxpayer
to appeal in such a case. There his only adequate remedy
was by injunction. In this case a plain and sufficient
remedy existed at law, and a court of equity, for that
reason, will not interfere. The decree is reversed and
the action dismissed.

REVERSED AND DISMISSED,
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WILLIAM HAYDEN ET AL. V. NICHOL.AS FREDERICKSON.
Firep MAY 19,1898. No. 8094.

1. Sale: DESCRIPTION OF PROPERTY: EVIDENCE. In an action on a
contract for the sale of “all patterns that are staple and down
to date,” where no criterion was fixed by which to determine
what patterns came within that description, it was error for the
trial court to exclude evidence of competent witnesses regarding
the standard usually adopted by the trade in selecting and pur-
chasing such patterns. '

2. : : : QUESTION FOR JURY. Evidence received with-
out objection, examined and held sufficient to require a submis-
sion of the case to the jury.

ERROR from the district court of Douglas county.
Tried below before BLAIR, J. Reversed.

C.J. Smyth and T'. J. Mahoney, for plaintiffs in error.

-

George W. Cooper, contra.

SULLIVAN, J.

By this proceeding in error Hayden Bros. seek to re-
verse a judgment rendered against them by the district
court of Douglas county in an action based on the fol-
lowing contract:

“This is to bear witness that Nicholas Frederickson
has this day sold and delivered to Hayden Bros. a stock
of linens, flannels, domestics, blankets, quilts, and all
patterns that are staple and down to date, and every-
thing belonging to the linen and domestic department
of the Bell Department Store, of Omaha, Nebraska. It
is hereby agreed and understood that said Hayden Bros.
pay to said Nicholas Frederickson therefor cash at the
completion of the inventory, at the rate of ninety (90)
per cent of the original contract price of said goods, with-
out discount. And it is further agreed that said Hayden
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Bros. pay to Nicholas Frederickson the sum of $250 to
bind the bargain at the signing of this agreement.
“Witness our hands this 16th day of September, 1893.
“NICHOLAS FREDERICKSON.
“HAYDEN BRros.”

The verdict in favor of the plaintiff was returned in
response to a peremptory direction of the trial court.
The controversy results from the refusal of the defend-
ants to accept and pay for the patterns mentioned in the
contract. This refusal they attempted to justify at the
trial on the ground that the patterns were not “staple
and down to date.” In making the invoice and ascer-
taining the patterns that answered the requirements of
the contract the plaintiff use® an album issued for the
then current year by the manufacturer of the patterns.
The contention now is that this album was the exclusive
criterion by which to determine whether the patterns
were “staple and down to date.” The trial judge, it is
quite evident, took this view of the matter, for he ex-
cluded the testimony of competent witnesses offered by
the defendants for the purpose of showing that the pat-
terns were not staple on account of the condition of the
sealed envelopes in which they were contained and in
which they would be kept until sold in the usual course
of the retail trade. He also excluded evidence tending
to prove that patterns are bought and sold exclusively
upon the conditions of, and representations on, the envel-
opes in which they are inclosed, and that patterns con-
tained in soiled, torn, or shop-worn envelopes are not con-
sidered, in that line of business, as salable and up to
date. The refusal to receive and submit the proffered
evidence to the jury was error, for which the judgment
of the district court must be reversed. When the con-
tract in question was made the defendants did not agree
to accept the “Album of Fashions of the Universal Fash-
ion Company” as an infallible standard by which to de-
termine what patterns were staple and up to date; and
there is no evidence whatever in the record to warrant
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the assumption that it was accepted and recognized as
such standard among merchants dealing in articles of
this kind. On the contrary, it is shown that the fash-
ions are constantly changing and that staple and un-
staple patterns may be found on the same page of any
fashion book. In the absence of any law, agreement, or
binding usage among merchants, fixing an exclusive test
by which to determine the question in dispute, the evi-
dence of witnesses qualified by experience to speak on
the subject is competent and should be received.

The court also erred in refusing to submit the case to
the jury on the evidence admitted without objection.
The testimony of Mr. Johnson, a witness for the defend-
ants, was to the effect that he saw and examined the
patterns; that they were all old styles and were neither
merchantable nor up to date, some of them having hoop-
skirts and bustles. He.also stated that Frederickson
admitted to him that they had been purchased more than
two years before the sale to Hayden Bros. This was
clearly sufficient to raise an issue of fact for the decision
of the jury, but it is probable the court considered it
incompetent, as it was of the same character as the evi-
dence excluded. I'or these errors the judgment of the
district court is reversed and the cause remanded for
further proceedings.

REVERSED.

LincoLN MORTGAGE & TRUST COMPANY ET AL., APPEL-
LEES, V. JANE G. HUTCHINS, IMPLEADED WITH BAD-
GER LUMBER COMPANY ET AL., APPELLANT.

FiLep May 19, 1898. No. 8128,

1. Pleading: CoPY oF INSTRUMENT. By section 129 of the Code of Civil
Procedure any instrument for the unconditional payment of
money only may be attached to and made part of a pleading
founded thereon.

2.

: FORECLOSURE OF MORTGAGE. An action to foreclose a mort-
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gage is not based on an instrument for the unconditional pay-
ment of money only.

: Copy oF INSTRUMENT. In an action of foreclosure

_copies of instruments evidencing and securing the debt cannot
properly be made a part of a pleading by annexation and aver-
ment.

4. : : . But such copies, under appropriate aver-
ment, may become, and will be considered, part of a pleading to
which they are attached unless stricken out on motion.

: STRIKING OUT MATTER: REVIEW. The refusal of a court to
strike redundant and irrelevant matter from a pleading is not
reversible error unless it affirmatively appears that the rights
of the moving party are prejudiced thereby.

5.

APPEAL from the district court of Lancaster county.
Heard below before Havy, J. Affirmed.

A. B. Coffroth, for appellant. .
S. L. Geisthardt, contra.

SULLIVAN, J.

This was an action in the district court of Lancaster
county to foreclose a real estate mortgage. The first
paragraph of the petition is as follows: “That hereto-
fore, to-wit, on December 18, 1889, the defendants Jane
(. Hutchins and Charles H. Hutchins executed and de-
livered to the Clark & Leonard Investment Company a
promissory note, with coupons annexed, a copy whereof,
with the unpaid coupons, is hereto annexed and made
a part hereof and marked ‘Exhibit A.’” The Badger
Lumber Company, being a party defendant, filed a mo-
tion to strike from the paragraph of the petition above
quoted the words “and made a part hereof” for the al-
leged reason that the same were redundant and irrele-
vant. The motion was overruled, and a final decree
having been rendered in the case the appellant brings
the record here for review.

The correctness of the ruling on the motion to strike
is the only question presented for decision. The motion,
it will be observed, did not assail the plaintiffs’ right to
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attach the copies to the petition, but was directed only
against the attempt to make them a substantive part of
the pleading. By section 129 of the Code of Civil Pro-
cedure, any instrument for the unconditional payment
of money only may be attached to and made a part of a
pleading founded thereon. But this action does not fall
within the provisions of that section. It is not founded
on an instrument for the unconditional payment of
money only. Its purpose is to ascertain the amount of
the plaintiffs’ claim and appropriate the land described
in the mortgage to its payment. In an action of fore-
closure there is no authority in the statute for making
attached copies part of the petition or answer, and a
party cannot properly make out his case by reference to
such copies. The essential facts upon which the right of
recovery depends should be stated in the pleading. (Post
v. Garrow, 18 Neb. 682)) Still, it has been held in this
state, contrary to the great weight of authority else-
where, that attached copies become a part of the plead-
ing when they are made so by averment. (Pefley v. John-
son, 30 Neb. 529.) From this it results that the words
which the defendant sought to have stricken out were
not, strictly speaking, redundant or irrelevant. The
motion lacked technical adaptation to the purpose to
be attained, and there was, therefore, no error in refus-
ing to sustain it.

But even if the court had erred in overruling the mo-
tion, a reversal of the judgment would not follow. A
party has no absolute right to have his adversary’s
pleadings pruned to suit his fancy. A reviewing court
will only interfere in such matters where it appears that
the denial of a motion to correct a pleading was not only
erroneous, but prejudicial to the substantial rights of
the moving party. (Keesling v. Watson, 91 Ind. 578; M-
Fall v. Machine Co., 90 Ind. 148; Walker v. Larkin, 127
Ind. 100, 26 N. E. Rep. 684; Haug v. Haugan, 51 Minn.
-558, 53 N. W. Rep. 874; Madden v. Minneapolis & St. L. R.
Co., 30 Minn. 453, 16 N. W. Rep. 263; Columbus & W. R.
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Co. v. Bridges, 86 Ala. 448, 5 So. Rep. 864; Goldsmith r.

Picard, 27 Ala. 142.) The judgment of the district court
is

AFFIRMED.

WiLLiAM R. ALLING, TRUSTEE, APPELLEE, V. PETER B.
NELSON BT UX., APPELLANTS, BT AL.

FiLEp MAy 19, 1808. No. 8079.

1. Trial to Court: EVIDENCE: HARMLESS ERROR. Where a case is tried
to the court without the aid of a jury the admission of improper
evidence is not prejudicial error.

2. Rulings on Evidence: REvicw. The rulings of the trial court re-
jecting evidence tendered by a party cannot be reviewed by this
court on appeal.

3. Evidence: REVIEW. A party who brings a case to this court by
appeal impliedly consents to submit the issues for decision upon
the evidence actually in the record.

4, Decree of Foreclosure: PERSONAL JUDGMENT. A decree in a fore-
elosure suit which finds the amount due, directs that it be paid
within a fixed time, and provides for the sale of the premises in
default of payment, is not a personal judgment.

5. Foreclosure of Tax Lien: AMOUNT RECOVERABLE. On the foreclos-
ure of a tax lien based on a valid tax sale the holder of such
lien is entitled to recover the amount bid at the tax sale, together
with interest thereon at the rate of twenty per cent per annum
for the period of two years from the date of his certificate and
ten per cent thereafter.

APPEAL from the district court of Dawes county.
Heard below before BArRTOW, J.  Affirmed.

C. H. Bane and D. B. Jenckes for appellants. =~ -
Albert W. Crites, contra. ' : .

SULLIVAN, J.

This action was commenced in the district court of
Dawes county to foreclose a real estate mortgage exe-
cuted by Nelson and wife to Spargur & Iisher and by

15
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them transferred to the plaintiff William R. Alling. The
defendants Josiah D. Bacon and James S. Romine were .
tax-sale purchasers of the mortgaged premises and filed
an answer asserting their tax lien and asking for a
foreclosure of the same. A trial resulted in a decree in
favor of the plaintiff and also in favor of Bacon and
Romine. The Nelsons appeal. The theory of the defense
to the plaintiff’s action was that the mortgage was given
to secure a usurious loan and that Spargur & Fisher
acted as plaintiff’s agents in the transaction. The plain-
tiff denied the alleged agency and claimed that he was
an innocent purchaser for value, in the usual course of
business and before maturity, of the negotiable notes
which the mortgage was given to secure. There is some
testimony feebly tending to support Nelson’s defense,
but the finding and decree of the district court in favor
of the plaintiff is sustained by ample evidence and is ap-
proved.

Appellants complain of the reception by the trial court
of evidence alleged to be incompetent. We do not think
the complaint is well grounded, but, assuming that it
may be, it does not follow that the judgment should be
reversed. It has been frequently held that when a case
is tried to the court without the aid of a jury the admis-
sion of improper evidence is not prejudicial error.
(Stabler v. Gund, 35 Neb. 648; Liverpool & London & Globe
Ins. Co. v. Buckstaff, 38 Neb. 146; Sharmer v. M clntosh, 43
Neb. 509; Stover v. Hough, 47 Neb. 789; Buckingham v,
Roar, 45 Neb. 244.)

The ruling of the court in rejecting certain evidence
tendered by the Nelsons to establish their defense is also
made the subject of complaint. This action of the court
cannot be reviewed. By bringing the case here on appeal
appellants have signified their willingness to submit the
issues for decision upon the evidence actually in the
record. Such is the holding in the recent case of Ains-
worth v. Taylor, 53 Neb. 484,

It is said that the decree is, in legal effect, a personal
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judgment for the amounts found due the plaintiff and
the defendants Bacon and Romine. We do not so under-
stand it. It finds the amounts due, directs that they be"
paid within a fixed time, and provides for the sale of
the premises in default of payment. This is the usunal
form of decree in such cases. It is not a personal judg-
ment. It furnishes no basis for a general execution
against the property of the debtor. Appellants have
not, themselves, treated it as a personal judgment, for
the supersedeas bond tendered by them and approved by
the clerk of the court is drawn with reference to the
third subdivision of section 677 of the Code of Civil Pro-
cedure, and is conditional merely for a speedy prosecu-
tion of the appeal and against the commission or per-
mission of waste.

It is finally asserted that the court erred in allowing
Bacon and Romine twenty per cent interest on their
claim. No argument is made ir support of this assertion
and it seems to be entircly without merit. The proceed-
ings which resulted in the tax sale and the sale itself
seem to have been regular, and the law is well settled
that on the foreclosure of a tax lien based on a valid tax
sale the holder of such lien is entitled to recover the
amount bid at the tax sale, together with interest thereon
at the rate of twenty per cent per annum for the period
of two years from the date of his certificate and ten per
cent thereafter. (Alexander v. Thacker, 43 Neb, 494; Os-
good v. Grant, 44 Neb. 350.) The judgment of the district

court is right and is
. AFFIRMED.

CHARLES OGDEN ET AL. V. BENJAMIN ROSENTHAL ET AT.
FiLEp MAy 19,1898. No. 9924.
1. New Trial: CoxpiTioNs. An order of the district court granting a

new trial on conditions to be performed by the moving party
after the adjournment of the term is valid.
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2. : In such case the right to a new trial becomes abso-
lute on performance of the condition.
3. An order of the district court construed and held

not to be a mere declaration of intention on the part of the court.
but a positive adjudication establishing at once plaintiff’s right
to a retrial of the cause on compliance with certain conditions
named in the order. *

ERROR from the district court of Douglas county.
Tried below before PowELL, J. Affirmed.

John C. Cowin, Charles Ogden, and J. W. West, for plain-
tifts in error.

References: McBrien v. Riley, 38 Neb. 561; Ganzer v.
Shiffbauer, 40 Neb. 633; Smith v. Pinney, 2 Neb. 139;
Secrest v. Best, 6 Tex. 199; Hill v. St. Louis, 20 Mo. 584;
Little Rock v. Bullock, 6 Ark. 282; McKnight v. Strong, 25.
Ark. 212; Anderson v. Thompson, T Lea [Tenn.] 25%;
Townshend r. Chew, 31 Md. 247; Mabley v. Judge Superior
Court, 41 Mich. 37; Ward v. Patterson, 46 Pa. St. 374.

Warren Switeler and Hall & McCulloch, contra.

SULLIVAN, J.

The plaintiffs sued the defendants in the district court
of Douglas county and recovered a judgment against
them, which was subsequently reversed by this court.
(Rosenthal v. Ogden, 50 Neb. 218) The cause was re-
manded for further proceedings and on a second trial
the plaintiffs again had judgment in their favor. After-
wards, on June 25, 1897, on the defendants’ application
for a new trial, the district court made an order, the
material part of which is as follows: “This court fur-
ther finds that the defendants were not diligent in the de-
fense of said cause and were guilty of laches in not pre-
paring for and being present, by themselves or counsel.
to defend at the trial of this cause. The court further
finds that the plaintiffs being blameless in the premises,
and baving prosecuted said cause to said judgment in
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all respects as provided by law, that the defendants
should pay all costs incurred during the pendency of
this cause in this court up to this date, but not costs
incurred in proceedings in error to the supreme court,
and a reasonable attorney’s fee for plaintiffs’ counsel for
services in procuring the judgment now asked to be set
aside, which the court finds to be of the reasonable value
of $150. And the court, exercising its discretion in the
premises under the general control which it has over its
said judgment during the term the same was rendered,
and desiring to give the defendants further opportunity
to make defense, it is ordered and adjudged that, upon
the defendants paying into court the amount of said
costs and the amount of said attorney’s fee for and on
behalf of said plaintiffs, within ten days from this date,
then that said judgment be, and the same is hereby, set
aside and a new trial awarded to the defendants herein;
and that upon failure of said defendants within ten days
to make said payments, that said judgment, as rendered,
stand in full force and effect in all respects to the same
extent as if this order had not been made.”” The term
at which this order was entered was formally adjourned
June 30, 1897, and on the 3d day of the following month
the defendants complied with the conditions of the order,
paying the costs and attorneys’ fees to the clerk of the
court. Afterwards an original application was made to
this court for an order requiring the clerk of the district
court to issue an execution on the judgment rendered
on the second trial. (State v. Frank, 52 Neb. 553.) The
writ was denied on the ground that the application
should have been made to the district court. The pro-
cedure suggested by the opinion in that case was there-
upon adopted and in due time resulted in an order over-
ruling plaintiff’s motion for an execution. Ifrom this
order, and to secure its reversal, the plaintiffs prosecute
error to this court.

Plaintiffs contend that the order above set out did
nof become operative during the term at which it was
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made, and is therefore null. In support of their posi-
tion they refer us to the opinion in the last mentioned
case, where it is said: “Construing the order as an
entirety, it seems to us to amount to no more than a
declaration of the purpose of the district court to grant
a new trial, provided that within the period of ten days
certain payments should be made; otherwise, that at
the expiration of the limit named a new trial would be
denied.” This language certainly does tend to support
the plaintiffs’ claim, but it must be remembered the de-
cision of the case did not turn upon the construction
of the order, and that the interpretation placed upon it
did not at all affect the conclusion reached by the court.
We are now satisfied, after a more thorough considera-
tion of the question, that the order is not a mere decla-
ration of intention on the part of the district court, but
a positive adjudication establishing at once plaintiffs’
right to a retrial of the cause on compliance with the
conditions named. No further judicial action was con-
templated. It is true the plaintiffs were required to do
something within a time extending beyond the term,
before they could avail themselves of the right secured
by the order; but the court, itself, did nothing in vaca-
tion in relation to the matter. It acted during the term,
and its action was complete and final. It is an ancient
practice, justified by considerations of convenience and
well sustained by the authorities, to award a new trial
on conditions to be performed by the moving party after
the adjournment of the term at which such order is made.
(First Nat. Bank of Grundy Center v. Brown, 81 Ia. 208;
Somers v. Sloan, 3 Harr. [N. J.] 46; Wallace v. Floyd, 29
Pa. St. 184; Crew v. McCafferty, 124 Pa. St. 200 ; Buntain
v. Mosgrove, 25 T111. 152; Adams Ezpress Co. v. Gregg, 23
Kan. 376; People v. Judge Superior Court of Detroit, 41
Mich. 31.) In the case last cited an order was held valid
which granted a new trial on condition that the party
should disclose his defense, waive his right to remove the
cause to the federal court, and proceed to trial at the next
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term. We know there are holdings to the effect that
an order granting a new trial upon a condition to be per-
formed after the .adjournment of the term is void; but
we are not convinced of the soundness of the doctrine
established by these cases and we decline to follow them.
The order of the district court refusing an execution is
right and is

AFFIRMED.

STATE OF NEBRASKA, EX REL. JOEN BARTON, V. MILLARD
F. FRANTZ.

TILED MAY 19,1898. No. 9968.

1. Quo Warranto: JURispicTION OF DisTricT COURT. The district court
has original jurisdiction in an action in the nature of quo war-
ranto to hear and determine conflicting claims to a public office.

o. Office and Officers: SURRENDER OF OF¥ICE. It is the duty of one in
possession of an elective office, at the end of his term, to surren-
der that possession to one who holds the certificate of election
for the ensuing term.

3. . Dury To QUALIFY. The provisions of section 15, chapter 10,
Compiled Statutes 1897, requiring any person appointed or elected
to a public office to qualify at the time and in the manner therein
directed, do not apply to a claimant for an office who, through
the carelessness, negligence, or willful omission of the precinct
election boards in the discharge of their duties, failed to receive

the certificate of election to such office.

. CERTIFICATE OF ELEcTION: EVIDENCE. Where a candidate
for a public office has received and holds the certificate of elec-
tion, such certificate is conclusive evidence of his right to the
office until it is judicially determined that some other person has
a better title.

4.

: Quo WARRANTO. A candidate who has failed to se-
cure the certificate of election may qualify and be inducted into
office upon establishing his claim thereto in a gquo warranto pro-
ceeding.

5.

ERROR from the district court of Saline county. Tried
below before HASTINGS, dJ. Reversed,
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F. 1. Foss, J. D. Pope, A. N. Dodson, and J. A. Wild, for
plaintiff in error. ’

Hastings & Sands, contra.

SULLIVAN, J.

John Barton, upon his own relation, filed an informa-
tion in the nature of quo warranto addressed to the dis-
trict court of Saline county to test the right of Millard
I". Frantz to hold and exercise the office of treasurer of
said county. The statement of facts which constitutes
the basis of the proceeding may be summarized as fol-
lows: The relator alleges a demand on the county at-
torney to institute the action and a refusal on his part
to do so; that this action is brought on behalf of the
state and of himself; that he is a citizen of the United
. States and of the state of Nebraska, and on November
2, 1897, was a resident and elector of Saline county and
possessed of all the qualifications required by law to hold
the office of treasurer of said county; that he and re-
spondent were the regular nominees and candidates of
their respective parties for said office ; that relator re-
ceived 1,865 votes for said office and respondent 1,722
votes, and no more; that relator received a majority of
all the votes cast at said election for the candidates for
said office and was duly and legally elected such treas-
urer for the term of two years, commencing on the 6th day
of January, 1898. It is further alleged that there was
error, negligence, and fraud- on the part of the judges
and clerks of election in the various voting districts in
said county in the count of votes and the returns thereof
to the county clerk, and that the official canvass of said
returns wrongfully and erroneously represented and
showed that the respondent received 1,796 votes and the
relator 1,752 votes; that some votes were wrongfully
counted for respondent or wrongfully rejected and not
counted at all, and that on the official canvass, on ac-
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count of such carelessness, negligence, and fraud, the
facts as to the correct vote for relator and respondent
did not appear, and therefore a certificate of election
to said office was issued by the county clerk of said
county to the respondent, who, on January 6, 1898,
wrongfully usurped said office and entered upon the du-
ties thereof. The relator further alleges that prior to
and including January. 6, 1898, he had no knowledge of
guch carelessness, negligence, and fraud, and prays for
a recount of the votes cast at said electionfor said office;
that respondent be declared not elected; that judgment
of ouster be rendered against him; and that the relator
be declared elected to said oftice and installed therein
on qualifying as required by law. The respondent de-
murred to the information for the following reasons:
(1) That the court has no jurisdiction of the subject of
the action; (2) that the plaintiff has not legal capacity
to sue; (3) that the petition and information does not
state facts sufficient to constitute a cause of action. The
court sustained the demurrer, overruled a motion for u«
new trial, and dismissed the action. To secure a reversal
of this judgment is the purpose of this proceeding in
errTor.

One of the grounds urged in justification of the ruling
of the district court on the demurrer is that the court
was without jurisdiction to hear and determine the cause
for the reason that the statutory remedy by contest is ex-
clusive. That question has been twice before this court
for decision and may now be considered as definitely
settled adversely to the contention of the respondent.
In the case of Kane v. People, 4 Neb. 509, LAKE, J., after
bringing into view the constitutional and statutory pro-
visions bearing upon the point, uses this language: “This
shows the entire harmony existing between the consti-
tution and our legislation on this subject, and leaves us
in no doubt whatever as to the full and complete juris-
diction of the district court in this case.” In State r.
Frazier, 28 Neb. 438, a case involving the office of county
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attorney, the question was re-examined and the doctrine
of Kanc v. People, supra, approved. In the opinion written
by CoBB, J., it is said: “I am therefore of the opinion that
the remedy by contest under the provisions of the statute

above cited, in cases like the one at bar, is a2 cumulative
and not exclusive one, and that the objections to the

procedure by quo warranto and to the jurisdiction of
this court to hear and determine it must be overruled.”

Another argument pressed on our attention with much
apparent confidence by the respondent is that the relator
was in possession of the office in controversy, and having
voluntarily abandoned the same and surrendered the
possession thereof to the respondent, he thereby forfeited
whatever rights he may have had. This contention is
obviously without merit. Barton does not rely on a mere
possessory right, but upon a title derived from, and by
virtue of, an election. If he was in possession, it was his
duty, at the commencement of the new term, to surren-
der that possession to his adversary, who held the cer-
tificate of election and was, therefore, prima facie the
lawfully chosen treasurer. (McCreary, Elections [3d
ed.] sec. 267.) Moreover, it appears from the allegations
of the information that Barton did not acquiesce in re-
spondent’s claim of title, nor concede its validity, with
knowledge of the facts which he now insists show his
own election to the office.

A further consideration put forward in support of the
judgment of the district court is that the relator has
never qualified as treasurer of Saline county. Section 5
of chapter 10 of the Compiled Statutes 1897 requires all
officers elected at any general election to file in the
proper office their official bonds, with oath of office in-
dorsed thereon, on or before the first Thursday after the
first Tuesday in January next succeeding the election.
Section 7 of the same act makes it the duty of the county
board to approve the official bonds of all county officers
except their own; and section 15 provides that “if any
person elected or appointed to any office shall neglect
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to have his official bond executed and approved as pro-
vided by law, and filed for record within the time limited
by this act, his office shall thereupon ipso facto become
vacant and such vacancy shall thereupon immediately
be filled by election or appointment as the law may direct
in other cases of vacancy in the same office.”” If these
provisions of the statute are applicable to persons who
have been chosen by the electors, but not canvassed in
by the returning board, it is perfectly clear that the re-
lator has now no legal claim to the office and cannot
maintain this action.

It was held in State v. Plambeck, 36 Neb. 401, and also
in McMillin v. Richards, 43 Neb. 786, that where an official
bond in due form, with sufficient sureties thereon, is
tendered for approval by one having the prima facie title
to an office, the proper officer must approve it, and that
such duty would be enforced by mandamus. But we
know of no case holding that there is any right given
or duty imposed on any officer or board to approve an
official bond offered by one who possesses no competent
evidence whatever of his election or appointment. 'Had
the relator presented his bond as treasurer to the county
board of Saline county, that body would have no right
to approve it and thereby recognize his title to the office.
Mr. Frantz held the certificate of election, and that was
to them conclusive evidence of his right until the con-
flicting claims of the parties should be judicially deter-
mined in a proper proceeding. Consequently nothing
would have been gained—no useful purpose would have
been served—by the execution and presentation of an offi-
cial bond. (People v. Miller, 16 Mich. 56.) The logic of re-
spondent’s contention, therefore, is that the relator lost
his right to the office by failing to have that done which,
under the circumstances, was legally impossible of per-
formance. We do not think the statute should receive so
narrow an interpretation. We think that the failure of
Barton to have his bond executed and approved within
the statutory period was not the result of his neglect, and
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that section 15 aforesaid has no application to cases of
this character. Such failure, according to the averments
of the information, was entirely due to the negligent or
willful omission of the precinct election boards to dis-
eharge the duties imposed upon them by law. It seems to
us that the act in relation to proceedings by quo warranto
governs the case. Section 711 of the Code of Civil Pro-
cedure provides that if judgment be rendered in favor of
one claiming an office he shall proceed to exercise its
functions after he has qualified as required by law. This
provision evidently contemplates that the successful
claimant shall qualify after judgment of ouster, and pro-
ceeds on the assumption, of course, that he did not qualify
before. We are aware it was held in the case of State v.
Lansing, 46 Neb. 514, that upon the failure of an officer
elected to qualify as required by law his office became,
ipso facto, vacant; but in that case the failure to qualify
was due to the officer’s own neglect and did not occur
through the fault or omission of any other officer charged
with a duty in relation to the matter. In that case the of-
ficer might have qualified and failed to do so, while in this
case the relator was prevented from qualifying by the
errors or misconduct of the precinet election officers. The
difference is an obvious and substantial one. Our conclu-
sion is that the relator may prosecute this action without
having qualified as treasurer of Saline county, and that
if he shall be successful he may be inducted into office
upon giving, and having approved, his official bond with
the oath of office indorsed thereon. This conclusion is
warranted by a fair construction of the several statutory
provisions bearing on the question. It is consonant with
justice and is supported -by several adjudged cases.
(People v. Mayworm, 5 Mich. 146; People v. Miller, 16 Mich.
56, 24 Mich: 458.) The Judgment is reversed and the
cause remanded for further proceedings.
REVERSED.
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H. E. LEWIS, TRUSTEE, APPELLANT, V. G. W. HOLDREGE
ET AL., APPELLEES, AND KBNT K. HAyYDEN, RECEIVER,
APPELLANT.

FiLEp May 19, 1898. No. 8080.

1. Fraudulent Conveyances: ASSIGNMENTS: EVIDENCE: RevIEW. The
evidence in this case examined and found to show that the as-
signments through which plaintiff claims an interest in the $ub-
ject-matter in controversy were fraudulent and void.

5. Garnishment: REVIEw. There being no evidence of the garnish-
ment alleged by the plaintiff and denied by appellees, and the
proofs failing to disclose that the garnishee has in hands any
money for which he is liable to account, it is not deemed neces-
sary to retain the case merely to settle the matter of garnish-
ment. '

APPEAL from the district court of Lancaster county.
Heard below before HALL, J.  Reversed.

A. 8. Tibbets, Tibbets, Morey & Ferris, L. C. Burr, Cobb &
Harvey, and Lamb, Adams & Scott, for appellants.

J. W. Deweese, F. E. Bishop, and G. M. Lambertson, contri.

RyAn, C.

In the district court of Lancaster county Henry L.
Lewis began this action against George W. Holdrege
and others to obtain an adjudication of his ownership, as
trustee for the Lincoln Savings Bank & Deposit Com-
pany, of a one-tenth interest in the proceeds of the sales
of certain lands of which the title was held in trust by
G. W. Holdrege for the benefit of himself and certain
associates, of whom C. W. Mosher was one, to the extent
of one-tenth interest in the investment. On January 21,
1893, the Capital National Bank, of which Mosher was
the president, closed its doors and afterwards went into
the hands of a receiver, and, as the evidence shows, this
receiver has so far been able to collect sufficient of its
assets to pay but fifteen per cent on its indebtedness. At
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the time the bank failed it had on deposit the sum of
$4,451.83, of which the syndicate, of which Mr. Holdrege
was a representative, was the owner. Plaintiff, as
trustee as aforesaid, claims by his petition to be entitled
to be decreed the owner of one-tenth of this sum and of
such other sums as shall be realized for the syndicate
hereafter, and this claim he predicates on an assignment
made to the bank and deposit company by the Western
Manufacturing Company on May 19, 1894, to which latter
corporation Mosher had previously assigned his said in-
terest. The defense of the members of the syndicate
represented by Mr. Holdrege is that plaintiff by assign-
ment obtained no right which Mosher could not have en-
forced, and that Mosher could not have enforced this
right to one-tenth of the deposit in the Capital National
Bank because of the fact that its failure was attributable
solely to its wreckage by Mosher, its president, and they
claim the money due Mosher on account of the damage
which resulted from this, his misconduct. By denial they
also put in issue the averments of the petition. Kent K.
Hayden, the only defendant not a member of the syndi-
cate, alleged in his answer and cross-petition that on
June 30, 1893, he, as receiver for the Capital National
Bank, commenced suit in the United States circuit court
for the district of Nebraska against C. W. Mosher, and
on July 27 thereafter garnished G. W. Holdrege, and
finally obtained judgment for the sum of $84,294 .48
against Mosher, which is still unpaid. In the case at
bar there was a judgment for the counter-claim of Mr.
Holdrege and his associates, and from this judgment
plaintiff and the receiver have appealed.

It is a matter of regret that a portion of the books of
the Western Manufacturing Company had been destroyed
by fire, so that the testimony of M. D. Welch was not as
clear and intelligible as, with the aid of the missing
books, it might have been. Practically no other testi-
mony than that of Welch is available on the matters to
be considered, for, though Mosher’s deposition was taken,
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it affords no assistance. We shall not undertake to de-
tail the testimony of Mr. Welch in full, but from it shall
endeavor to glean and narrate the facts which lead us to
the conclusions which we reach.

In substance M. D. Welch testified that he had been
manager and secretary of the Western Manufacturing
Company since September 1, 1888; that the written as-
signments of Mosher’s interest were two in number; that
the first of these was made in April, 1893, while perhaps
Mosher was in the custody of the United States marshal
in the city of Omaha,—but he could not explain why it
was not dated,—and that the second assignment was
made by Mosher in the jail at Omaha about July 21,
1893. These assignments, in the order in which they
were made, were in the following language:

¢ ASSIGNMENT.

“For value received I hereby sell, assign, and transfer
all my interest in and to the foregoing contract (that de-
fining the objects of the syndicate and the interests of
the parties thereto), and all my right thereunder, to the
Western Manufacturing Company of Lincoln, Nebraska.

“CHARLES W. MOSHER.”

“Know all men by these presents, that I, Charles W.
Mosher, of Lincoln, Nebraska, do hereby grant, bargain,
sell, and assign to the Western Manufacturing Company
all of my interest in my lands lying in, formerly Keith,
now Perkins county, Nebraska, and hereby convey and
assign to the said Western Manufacturing Company all
of my interest in all of the lands deseribed in the at-
tached and within contract, and all my right, title, or
interest, either legal or equitable, that I have under the
annexed contract. This conveyance and assignment is
made by me to secure any indebtedness which I owe to
the Western Manufacturing Company. As witness my
hand and seal this 21st day of July, 1893.

“CHARLES W. MOSHER.”
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M. D. Welch in his testimony thus explained why there
were two assignments: “I held those contracts [probably
referring to the contract and first assignment attached
thereto] for two months or such a matter, and from a
remark made by Mr. Hayden, receiver of the Capital
National Bank, at one time on the streets of Lincoln
where he stated that the bank was going to garnishee
some land contracts they had found out about, I then
took those contracts to my attorney, Mr. Lamb, and asked
him if everything was all in order as there was likely to
be litigation over them, and he advised me then to have
another assignment made and record them in the coun-
ties where the land was located, and I did so under his
advice.” The second of these assignments was acknowl-
edged as indicated by the above testimony. The clause
which recites that the purpose of the assignment was to
secure any indebtedness which Mosher owed to the West-
ern Manufacturing Company is significant as indicating
what was understood to be the purpose of the assign-
ment on July 21, 1893, and may be profitably borne
in mind when considering the further testimony of Mr.
Welch in respect to the contract of the Western Manu-
facturing Company with Mosher. It is not by any means
clear just what all the transactions were between Mosher,
the Western Manufacturing Company, and M. D. Welch,
but Mr. Welch did testify that Mosher owed the Western
Manufacturing Company $23,591.16, and that the above
assignments and another contemporaneous assignment
of land in Wyoming were taken as a partial payment to
the extent of $9,000. This left due about $14,591.16,
which, it seems from some of the testimony of Mr. Welch,
was settled by capital stock in the Lincoln Gas Company.
We shall not at present go into details of this part of the
transaction, but at this point will give Mr. Welch’s ver-
sion of the origin of the indebtedness of $23,591.16.

In June, 1888, the Western Manufacturing Company
was organized as a corporation, and of its capital stock
of $100,000 Mosher was, and during its existence con-
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tinued to be, practically the owner of its shares of the
par value of $51,000. In August, 1888, Mosher trans-
ferred to the company farm machinery and manufactured
products, etec., at a valuation of $44,000. This valuation
was fixed by an invoice made by third parties, who were,
as Mr. Weleh testified, not competent to do this work.
In 1889 Welch discovered that the inventory had not been
correctly made, and within a year or two thereafter he
found that the over-valuation and charges for goods not
transferred amounted to $9,000, and more. He testified
that the purchase price (presumably $44,000) was paid
partly in cash and partly in notes, and that all the notes
were payable at the Capital National Bank but one,
which was payable at Boston, Mass. He was not able to
say how much was paid in cash and how much in notes.
The original notes given by the Western Manufaeturing
Company ran four months and were frequently renewed,
and, notwithstanding the fact that the discrepancies in
the invoice were known, these notes were paid at the
Capital National Bank without any attempt to secure a
reduction because of the mistakes in the invoice. While
Mr. Welch did not ask to have credits on the notes, he
testified that he frequently asked Mosher to pay the dif-
ference above indicated, and was put off with promises
of Mosher that he would pay. In 1889 the Western Manu-
facturing Company paid dividends on its stock, likewise
in 1890, but these payments did not, as Mr. Welch
thought, extend into 1891. These dividends were at the
rate of two per cent per month, for whatever time they
were made, and Mosher thus received a thousand dollars
per month. The discrepancies of the aggregate amount
of $9,000 in the invoice were, however, not settled. Of
the alleged amount of $23,591.16 due from Mosher to the
Western Manufacturing Company, $9,000 was made up
‘as above described, leaving $14,591.16 still to be ac-
counted for. The testimony of Mr. Welch with reference
to the history of this item was, in part, as follows: “Mr.
Mosher owned a majority of the stock in the Western
16
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Manufacturing Company, and he dominated the policy
of that business, because it wasn’t necessary to call a
meeting of the directors or trustees to make or pass a
resolution or do anything, because he would have his way
there, as well as he would outside the meeting of the
directors or trustees. The result would have been the
same, because he owned $50,000 worth of the stock on the
books of the company and Maxwell, the assistant cashier
of the bank, owned $1,000, which stood in his name, but
Mosher said he owned that stock and that gave him $51,-
000 worth of stock.

“Q. Court: The capital stock was $100,000?

“A. Yes, sir. In 1889 there was a rival cooperage es-
tablishment, or rival cooperage company, incorporated in
Omaha to manufacture cooperage, and Mr. Mosher was
fearful that it would injure our business, and we thought
80 to the extent that we took steps to stop the erection of
that plant, and it-cost us $14,640.40, and I paid it, or the
Western Manufacturing Company paid it, and I charged
it to him, and that amount with the two amounts I have
given you makes the $22,591.16.”

While Mr. Welch speaks of two amounts to be added
to the cost of preventing the existence of a rival cooper-
age plant, there was but one amount so added, though it
may have been made up of two classes of charges. Mr.
Welch testified that he protested against the movement
to exclude another cooperage establishment from rivalry,
and that Mosher agreed that the necessary expenses for
this should be charged to him and that, individually, he
would pay it. The above accumulations of rebates nec-
essary to silence the rival cooperage business were paid
in 1890 and 1891. There were other rebates connected
with the manufacturing at the penitentiary, but as they
were not clearly stated, and as Mr. Welch admitted that
some of them were fictitious, we shall not attempt to -
describe them, especially as they do not seem, necessarily,
to enter into this controversy.

We shall now take up the sale of the gas stock, and to
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illustrate Mr. Welch’s method of testifying we shall copy
his answer when this subject was entered upon. He
said: “I got some other stuff from him,—some truck that
don’t appear in this account. If I get into this account
and bring the books up here 1 will have to go into the
history of the Western Manufacturing Company and the
prison contract, and the whole business will be spread up
here for me to explain, and all things in that account,
and show what these charges consist of and how it was
balanced and the transactions backwards and forwards
for four or five years and after he was sentenced to the
penitentiary. There are charges there that I furnished
his wife to buy the necessaries of life, and there ave
charges there that have been settled in different ways
by him or his friends. I don’t think it is necessary to
take up all that stuff, because it has nothing to do with
this case.” Later, Mr. Welch testified that, for the bal-
ance, after $9,000, because of the assignments, had been
credited, he got some gas stock of the Lincoln Gas Com-
pany. In his testimony still later, and after a searching
cross-examination, Mr. Welch described the manner in
which this gas stock was transferred to the Western
Manufacturing Company. Very much condensed, his
statements were to the effect that Mosher had repre-
gented that this stock was worth sixty to seventy cents
on the market; that he would give the Western Manu-
. facturing Company long time on it at six per cent in-
terest, and finally, that in October, 1892, Mosher handed
Welch a $53,500 package of the stock, which Welch
placed in the safe of said company. With the exception
of a short time in which Mosher had this stock for some
temporary purpose of his own it remained in that safe.
The price at which Mosher offered to sell this stock was
sixty cents on the dollar of its par value. Welch testi-
fied that the bulk of this stock was to be applied on the
sum which Mosher owed the company; that he himself
undertook to pay Mosher the value of $20,000 stock, and
the remainder, $33,500, was t6 be applied on the indebt-
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edness of the company. Mr. Welch said that of the $10,-
000 to be paid for $20,000 in gas stock he had paid $5,000
to some one, he did not know to whom, but he thought it
was to Henry Mansfield, a relative of Mosher. This wit-
ness did not remember to whom the other $5,000 was
paid. In the books of the Western Manufacturing Com-
pany there were the following entries with reference to
this transaction: “Stock Lincoln Gas Co. Bills payable
$37,100; gave our notes as follows: $5,000, $7,100, $10,-
000, $10,000, $32,100.” It appears from the testimony of
Mr. Welch that the purchase of the gas stock was not
closed up till January 23, 1893, when Mosher, before day-
light, came to Mr. Welch’s sick room and made known
to him the failure of the Capital National Bank two days
before, and thereupon, without parley, the deal for the
gas stock was closed.

In view of the fact that Mosher practically owned
$51,000 par value of the $100,000 stock of the Western
Manufacturing Company and, as Welch said, dominated
its management, the transaction should be closely scru-
tinized, and careful scrutiny in no degree tends to dimin-
ish reasons for suspicion. The company paid its notes to
Mosher and paid him many thousands of dollars in divi-
dends at the same time that he was indebted to it. He
was its president. In October, 1892, when the Capital Na-
tional Bank was hopelessly insolvent, Mosher intrusted to
Welch over $53,000 par value of stock, worth, as agreed -
between them, sixty cents on the dollar, and this stock
was held without any agreement that would make it the
property of the Western Manufacturing Company. Two
days after the doors of the Capital National Bank had
closed, and before daylight in the morning, in a sick room
at that, the transfer of this stock, it is claimed, was con-
summated between the president of the company acting
for himself and Mr. Welch acting as manager and secre-
tary of the company. But this, according to the books of
the company, paid none of its debts. TFor Mosher’s stock
there seems to have been received for the benefit of
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Mosher $10,000 in the equivalent of cash. There was also
received $32.500 in notes of the manufacturing company.
It is perhaps not very material what was done with these
notes, but Welch says that, without being paid, they
came back into his possession and were consumed in the
untimely fire to which we have heretofore referred. Tn
April following the transfer of the gas stock an effort
was made by Mosher to transfer the matter involved in
this controversy to this same company. At that time
Mosher was in the custody of an officer and Welch was
compelled to procure the transfer under these conditions.
:‘Again, in July following, and under similar conditions,
another assignment of this same litigated cause of action
was made, and in this assignment it was recited that it
was as security for whatever Mosher owed the company
of which he was president and of which he owned more
than one-half the capital stock. In his testimony Mr.
Welch admitted that, even after the final assignment and
after the account of the company with Mosher had been
balanced, he, as said secretary and manager, filled sev-
eral requisitions of Mosher for $50 each, and charged the
same to Mosher’s account with the company. At the
times when the above assignments were being made the
company was owing over $125,000 and, from the evidence,
we judge; must have been insolvent. Under these cir-
cumstances we have no hesitation in saying that the at-
tempted assignments from Mosher, which are in dispute
in this case, were absolutely void. The transfer by the
Western Manufacturing Cowmpany to plaintiff of its
rights conveyed nothing, for it had nothing to convey.
The answer of Mr. Holdrege and his associates inter-
ested adversely to the receiver was filed March 25, 1895.
The answer and cross-petition of the receiver was filed
April 4, 1895, and the reply thereto on the same day. The
trial began the day following and, though Mr. Holdrege
did not reply, the issues were presented as though he
had put in issue the averments of the answer and cross-
petition of the receiver. Mr. Harvey testified that the
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receiver had never insisted on Mr. Holdrege answering as
garnishee, and that Mr., Holdrege had told him that he
had a set-off of $4,500. The only evidence introduced to
establish the facts of the issue of an attachment, the
service of garnishment process, the rendition of judg-
ment, and, in truth, any proceedings was a certificate as
follows:

“In the Circuit Court of the U. 8, District of Nebraska.
“Kent K. HAYDEN, RECEIVER

OF THY CAPITAL NAT. BANK

oF LixcoLy, j No. 39. Q.

V.

CHARLES W, MOSHER. )
“l, Elmer D. Frank, clerk of the circuit court of the
United States for the dist. of Nebraska, do hereby certify
that on the tenth day of Jan., 1894, said plaintiff re-
covered judgment against said defendant for the sum of
$84,294.48 and costs of suit; that on the 18th day of May,
1894, an execution was issued in said case, and on the
28th day of May, 1894, said execution was returned by
the United States marshal for said district indorsed, ‘no

property found.’ ELMER D. FRANK, Clerk.”

We have carefully examined the testimony in this case
and have not been able to find any evidence sufficient to
hold Mr. Holdrege liable as garnishee for any sum other
than was in the Capital National Bank at the time it
closed. On this there has been a dividend of fifteen per
cent, and the receiver testified that possibly there might
be another ten per cent dividend, but no more. Under
these circumstances it is not deemed advisable to hold
this case for the making up of issues between Mr. Hol-
drege and the receiver. The conclusion reached, with re-
gard to other matters involved, disposes of all questions
in which other parties are interested, and accordingly the
judgment of the district court is

REVERSED AND THE CAUSE IS DISMISSED.
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HeNRY W. KUHNS ET AL., APPELLANTS, V. CITY OF OMAHA
ET AL., APPELLEES.

Firep MAY 19,1898, No. 8118.

1. Municipal Corporations: EXTENSION OF STREET: ASSESSMENTS.
Facts stated, and held sufficient to justify a finding of the dis-
trict court that the alleged lack of continuity of a street did not
constitute the parts thereof distinct streets, in such sense that
for benefits because of an extension of one part, the lots abutting
upon and adjacent to the other part could not be assessed.

2. : OPENING STREETS: BENEFITS: QUESTION OF FAcCT: REVIEW.

Whether or not the opening of a street benefits abutting or adja-
cent lots is in such a degree a question of fact that a finding of
the district court upon conflicting evidence will not be disturbed.

: ASSESSMENT OF DAMAGES: COMPENSATION OF Ar-
PRAISERS. The compensation of appraisers for the assessment
of damages for the opening of a street held a proper item to he

charged against the real property specially benefited by such
public improvement.

APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J. Affirmed.

E. Wakeley and A. C. Wakeley, for appellants. -
W. J. Connell, E. J. Cornish, and E. H. Scott, contra.

Ryan, C.

In this case thirty-six parties joined in an action in the
district court of Douglas county to enjoin the collection
of a special tax levied on the property of the respective
plaintiffs to pay the sum of $4,327 damages awarded for
the opening of Twenty-sixth street through certain prop-
erty which will be more fully hereinafter described.
There was a judgment in favor of the defendants, the city
of Omaha and its treasurer, and therefrom plaintiffs
have appealed.

It was averred in the petition, and admitted in the
answer, that March 1, 1866, Nelson’s Addition was plat-
ted upon the north side of the ¢ity of Omaha, and that the
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streets and alleys of said addition were dedicated to pub-
lic use; that among the streets so laid out was Montana
street, forty-six and one-fourth feet wide, extending part
of the way through said addition from what is known as
Cuming street on the south to the northern boundary of
said Nelson’s Addition, and that said Montana street has
ever since been used by the public as platted; that about
May 5, 1869, the eighty-acre tract just north of Nelson’s
Addition was platted as Shinn’s Addition to the city of
Omaha, and its streets and alleys were dedicated to pub-
lic use. From the averments of the petition and admis-
sions of the answer it was established that there were
plats of additions, and dedications of the streets and
alleys in each in succession added northward, as follows:
Parker’s Addition; Patrick’s Addition; Patrick’s Second
Addition. It appears from the evidence that when, on
March 1, 1866, Nelson’s Addition was platted, one street,
running from Cuming street northward through it, was
designated on the plat as Montana street. In 1869
Shinn’s Addition was platted in such a manner that op-
posite and across the north end of Montana street there
were two lots, and beyond those lots, one hundred and
forty and one-half feet distant from the north end of Mon-
tana street, there was the south line of Caldwell street.
As has already been noted, Montana street was admitted
by the pleadings to be forty-six and one-fourth feet in
width, and this admission may now be supplemented
with the statement that if Montana street had been pro-
longed there would have remained fractions of the two
lots above referred to, and these fractions would have
constituted a strip seventy-three and one-half feet wide
lying along such imagined prolongation of Montana
street. If now there was prolonged the east line of this
strip from the south side of Shinn’s Addition across Cald-
well street and thence northward through that addition,
it would be found to constitute the east line of the street,
which on the plat of Shinn’s Addition was designated as
King street. This condition of the streets gives us Mon-
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tana street prolonged to Caldwell street, and east of this
imagined prolongation of Montana street, at a distance
of about seventy-three feet from and parallel with Mon-
tana street, is King street. In 1886 there was adopted,
approved, and published an ordinance of the city of
Omaha entitled “An ordinance naming and changing the
name of certain streets in the city of Omaha, for the pur-
pose of securing a more uniform system in the name of
streets within the city.” By this ordinance it was pro-
vided that the then existing names of King street and
Montana street should be changed to Twenty-sixth street.
On June 7, 1893, it was by ordinance declared necessary
to extend Twenty-sixth street (formerly Montana street)
north to an intersection with Caldwell street. The dam-
ages found to be incident to the opening of this street
were assessed at $4,300, and the assessments herein en-
joined were those which were made upon lots adjacent
to and abutting upon that portion of Twenty-sixth street
originally platted as King street. The grounds upon
which it is sought to enjoin the collection of the assess-
ments ave thus stated in the brief of the appellants:

«Iripst—That the plaintiffs’ property was not subject
to the assessment for the cost of opening and extending
the street in guestion, because it did not abut upon, nor
was it adjacent thereto.

“Second—That the property was S0 situated that it
was not, in fact, benefited in the least by the opening and
extension, nor was it legally declared to be so benefited.

«Third—That there was included in the assessment
jtems of cost and expenditure, for which abutting adja-
cent and benefited property could not be lawfully as-
sessed.”

The first proposition above stated as one of the grounds
relied upon by appellants has its support in the conten-
fion that the street prolonged was not a part of the
street platted as King street, and, therefore, that prop-
erty abutting upon and adjacent to the latter could not
with correctness be said to abut upon or be adjacent to
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the prolonged street. In this connection it is pointed
out that with the prolongation being designated as
Twenty-sixth street, and that portion of what originally
was King street south of Caldwell street being likewise
designated as Twenty-sixth street, there exists two frag-
ments of streets parallel to each other known by the com-
mon name of T'wenty-sixth street. From the prolonged
street it required the use of much less of Caldwell street
to reach Twenty-sixth street extending through Shinn’s
Addition than it would to reach Twenty-seventh street.
Notwithstanding this fact, we should hesitate, upon an
original inquiry, before we would say that the fraction
originally platted as Montana street when prolonged to
Caldwell street, and that portion of the street originally
known as King street, constituted but one street, even
though the city authorities enacted that these fragments
should be called by a name common to both. In the first
instance, however, the city council ordered the extension,
procured the damages thereby caused to be ascertained,
and assessed such damages, upon the theory that the ex-
tension was a prolongation southward of Twenty-sixth
street through a portion of Shinn’s Addition. Afterward,
the question was submitted to the district court upon the
same issues and proofs that are now presented for our
consideration, and that court found specially that the
effect of appropriating the land for the opening of the
street as above described “was to connect Twenty-sixth
street north of the land so appropriated with Twenty-
sixth street south of the land so appropriated and make
said Twenty-sixth street an open, continuous street.”
There was sufficient evidence to sustain this finding, and
it is therefore accepted as correct.

The next proposition was likewise one of fact, and pe-
culiarly so, for whether or not the extension afforded ad-
ditional or better means of ingress to and egress from the
properties assessed depended very much upon the con-
figuration of the country at and surrounding the pomts
we have had under consideration.
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The complaint as to items not lawfully assessed had
reference to $27 taxed as fees of the appraisers who
awarded the damages found in favor of the respective
owners of property appropriated. There is no suggestion
that the amount is excessive, but the proposition is that
no such an item can be charged as a part of the costs of
opening a street. The improvements were made under
authority of chapter 10, Acts 1887. By the provisions of
section 69 of this chapter the mayor and council of the
city of Omaha were vested with power to open any street
within the limits of said city, and by section 119 the coun-
cil was clothed with authority to assess the damages for
the appropriation of private property upon the lots and
lands benefited. These damages, under provision of
section 118, were to be assessed by three disinterested
freeholders, and it seems to us that it is proper that the
fees of these appraisers should be treated as one of the
expenses incident to the appropriation of private prop-
erty, and surely these fees the parties benefited, and not
the party damaged, should pay. (City of St. Paul v. Mul-
len, 27 Minn. 78; In re Merrian, 84 N. Y. 596.)

"Phere was evidence that there were houses on the lots
appropriated for the use of the public, but as the amount
of damages in gross was credited with the amount real-
ized from the sale of these houses, which amount seems to
have been their fair value, and, as the assessments were
ordered modified accordingly, there is presented on this
branch of the case no good ground for disturbing the as-
sessments as finally approved. The judgment of the dis-

trict court'is
AFFIRMED.
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NEBRASKA NATIONAL BANK OF OMAHA v. HENRY W.
PENNOCK.

TILED MayY 19,1898. No. 8086.

Action on Renewal Note: FAILURE OF CONSIDERATION: EVIDENCE.
Where a party defendant gave his promissory note in renewal
of his past due note which had been given partly in considera-
tion of the conveyance to him of certain lots by the payee named
on both notes, such maker cannot defeat an action against him
on the renewal note, in the hands of an assignee thereof before
due, by showing that, at the time when said renewal note was
executed, the payee promised to cause improvements to be made
which would enhance the value of the said lots; the time fixed
for the performance of such promise being subsequent to the
date when the note was, in fact, assigned to plaintiff.

ErrOR from the district court of Douglas county.
Tried below before HOPEWELL, J. Reversed.

Warren Siwiteler, for plaintiff in error.

Louis D. Holimes and Henry W. Pennock, contra.

Ryan, C.

This action was begun in the county court of Douglas
county, from which court, by appeal, it was taken to the
district court, in which there was a trial without a jury
and a finding and judgment in favor of the defendant.
The recovery was sought by plaintiff on a promissory
note in these words and figures, to-wit:

- “$322.04. OMAHA, NEBRASKA, August 13, 1890,
“On the 13th day of January, 1891, for value received,
I promise to pay to the order of the Patrick Land Com-
pany of Omaha three hundred twenty-two and .04 dol-
lars, at its office in Omaha, Nebraska, with interest from
this date at the rate of eight per cent per annum, payable
semi-annually. In case this note is not paid at maturity,
it shall bear interest at the rate of ten per cent per an-
num until paid. HeNRY W. PENNOCK.”
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The petition was in the ordinary form. The answer
contained an averment that said note was indorsed after
maturity, and there was a stipulation to the effect that
before maturity said note was transterred by a separate
instrument, as collateral security for a note of $5,000
given by the Patrick Land Company to plaintiff. It was
further averred in the answer that the note sued on was
given to the Patrick Tand Company for the purpose of
renewing notes held and owned by said company then
past due, and subject to all defenses in the hands of said
company; that no consideration was given defendant for
such renewal; that the same was given as an accommo-
dation to said company and at the special instance and
request of the officers of said company. Plaintift in this
action is the assignee of the renewal note above referred
to, and its right to recover cannot be defeated by reason
of transactions preceding, and independent of, the mak-
ing of that note. (Brugman v. Burr, 30 Neb. 406.)

With respect to the renewal notes, of which that in
suit was one, defendant in his answer alleged that at the
time of making such renewals the Patrick Land Com-
pany entered into further and renewed agreements that
a street car service from the center of the city, operated
by electricity, would be provided by said company dur-
ing the coming fall; that said service would be a con-
tinuous street railway service from the center of the
city of Omaha through Dundee Place near the lots of
defendant—the cars to run at intervals of not to exceed
fifteen minutes until 10 o’clock at night; that the note
sued on was given in renewal of said former notes upon
such express agreement and representation of said com-
pany, and without such agreement and representation
defendant would not have renewed the former notes
then past due and in the hands of the company. It was
alleged in the answer that there had been no compliance
by the Patrick Land Company with said agreement and
representations, by reason whereof defendant had suf-
fered damage in the sum of $1,500. There were other
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facts pleaded in the answer, but they need not be de-
scribed, for the finding of the court was limited to the
above matters, as clearly appears from the language in
the journal entry of its final judgment: “That the de-
fendant, by reason of the failure of the Patrick Land
Company to build the street car line, provide transpor-
tation, and make the improvements in pursuance of the
agreements made at the time of making said note, suf-
fered damage in the sum of $1,500; that the amount due
on the note is $439.58, and that the consideration for
said note has heretofore failed.” Inregard to the renewal
of the note in suit there was no evidence except the testi-
mony of the defendant, which was as follows:

Q. What was the inducement to you to secure the re-
newal of former notes, the note in suit being one of such
renewal notes? '

A. I would not have made this renewal—would not
have given this note in renewal of notes then past due
unless Mr. Allen and Mr. Kurtz, as officers of the com-
pany, had then agreed to—I have previously stated what
the agreement was—I wish to refer to the former agree-
ment now—unless Mr. Allen had made statements to
me which I have outlined in my testimony before this,
relative to the extension of the street car service to Dun-
dee within the coming fall of 1890.

The conversation above alluded to had previously been
thus described in the testimony of the defendant:

Before executing this last note which was to take the
place and be in renewal of those other notes I have men-
tioned I went to the office of the Patrick Land Company
and had several conversations with Mr. Allen, who was
then the vice-president, and Mr. Kurtz, who was the sec-
retary at that time, in regard to Dundee Place. At that
time Mr. Allen informed me that he wished that I would
take up these notes past due, and I complained that the
company had not fulfilled its agreement to give us rapid
transportation, and that it had been impossible for me
to sell the lots and that I was unable to meet the notes H
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and he said he wanted to get them into proper shape;
he did not want to carry this past-due paper and wanted
me to fix it up. And I think nothing was done at the
first meeting. Afterwards, we had a conversation in
which he said that the company was negotiating with
the Omaha Street Railway Company and that they had
practically closed its negotiations; that they had ar-
ranged with them to extend its Farnam street line
through Dundee Place in the vicinity of my lots, and that
the service would be not to exceed fifteen minutes be-
tween cars, and it would run until 10 o’clock at night,
and that the service should be one continuous service
from the center of the city; and he even went so far as
to ask me to see Mr. Murphy about it. He said this was
to be done within a few months—the coming fall—and
this was, I think, in the summer of 1890, and he said in
the fall it would certainly go out there; that they had
made the arrangements and they would push it through
to completion and see that rapid transpertation was
had.

Q. What was then done about giving a renewal of the
notes?

A. I said to him, with that understanding, I would
give him new notes for the old ones and place the paper
in better shape for the company.

By the testimony of defendant it was disclosed that in
the latter part of the year 1888 he had purchased nine
lots in Dundee Place from the Patrick Land Company
for $9,200, of which some amount, not stated, was paid
in cash, and, for the balance, notes were given secured
by mortgages on the lots purchased; that without the
improvements agreed to be made these lots were worth in
1890, $500 each, or $4,500 in all, and that in the years 1888,
1889, and 1890 a great many lots in Dundee Place were
sold at prices ranging from $1,000 to $1,250 each. By his
answer the defendant admitted that in December, 1888,
he so0ld five of the nine'lots bought by him of the Patrick
Land Company, but there is no shewing in the record
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of the amount realized by this sale. The facts just noted
make clear two propositions, and these are: First, that
there has not been a total failure of consideration; and,
second, that defendant cannot rescind, for he cannot
convey to the company the five lots which he has sold.
His remedy, if any, is of necessity confined to compensa-
tion in damages for the failure of the Patrick Land Com-
pany to procure street car service of the character above
indicated. The note sued on was dated August 13, 1890,
and was due January 13, 1891. It was transferred to
plaintiff on September 5, 1890. The street car service
from the center of Omaha, under the agreement relied
on by defendant, was not required to be put in operation
until the fall of 1890. When the note was transferred
the time limited for compliance with the Patrick Land
Company’s agreement had not yet expired. A transfer
by an instrument separate from, and independent of, the
note, while it operated to convey the title, did not cut
off equities or defenses, as would have been done had this
negotiable note been regularly indorsed. (Doll v. Hol-
lenbeck, 19 Neb. 639; Colby v. Parker, 34 Neb. 510; Gaylord
v. Nebraska Savings & Exchange Bank, 54 Neb. 104.)

But was there such an existing equity or defense, at
the time this note was transferred, that defendant can
now avail himself of it to defeat a recovery on the note?
The agreement or representation, as it is called, which
the defendant seeks to avail himself of, was in no sense
a representation of an existing fact. There is a class of
cases with which this should not be confounded. Illus-
trations of this class are found in the sales of machines
accompanied by warranties that such machines will do
good work. This does not amount to a promise of the
vendor to do anything in the future, but it is a represen-
tation that the construction is such that, on trial, the
machines will be found to operate in the manner de-
scribed. In the case under consideration it is even doubt-
ful whether the promisor could be said to have under-
taken anything more than to procure the Farnam street
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line of railway to be operated through Dundee Ilace.
Conceding the correctness of the construction given the
alleged agreement by the district court, there is pre-
sented the question whether or not an independent agree-
ment of the payee to perform a stipulated service in the
future, for the benefit of the maker of the promissory
note, so inheres in that note as to defeat, to the extent
of damages for the non-performance of such promise, a
recovery upon it in the hands of one to whom such note
bas been transferred previous to the time fixed for the
performance of such service. In Salladin v. M itchell, 42
Neb. 859, Post, J., in the delivery of the opinion of this
court, said: “We do not rest our conclusion * * * but
upon the proposition that the right of set-off existed,
according to well established equitable principles, be-
fore the adoption of the Code, and that the assignee suc-
ceeded to the rights of the insolvent banking company
as they existed at the date of the assignment,*and no
other or greater rights. The authorities bearing upon
the proposition are not, it is conceded, altogether harmo-
nious, but the rule as above stated has the support of a
decided majority of the courts, as well as text-writers,
and rests upon the more satisfactory reasons.” In the
case in which the above language, fortified by numerous
citations, was used the assignee of the Northwestern
Banking Company had brought an action for the fore-
closure of a mortgage executed to it by the Mitchells.
They answered that before the failure and assignment
of the banking company they had sold the mortgaged
property to one Borchers, who assumed payment of the
mortgage, and by whom and for whose benefit deposits
had been made with the banking company of sums ag-
gregating a sufficient amount to have discharged the
mortgage, before the failure of the banking company,
and upon this showing, sustained by sufficient evidence,
it was held that the district court had properly adjudged
said mortgage to have been fully paid.

Another line of cases holds that where parties have

17



194 NEBRASKA REPORTS. [Vor. 55

Nebraska Nat. Bank v. Pennock.

claims against each other, not yet due, and-there is an
assignment of one of these claims, the other cannot be
pleaded as a set-off in a suit by such assignee. There
is not a uniformity of holdings on this point, and it is now
noticed, and adjudged cases are cited in support of it,
to illustrate the extent to which some courts enforce the
rule that a set-off, to be available against an assigned
chose in action, must have had such a status at the time
of such assignment that an independent action might
have been maintained upon the alleged set-off. (Martin
v. Kungmuller, 37 N. Y. 396; Adams v. Rodarmel, 19 Ind.
339; Myers v. Davis, 22 N. Y. 489; Kinsey v. Ring, 53 N.
W. Rep. [Wis.] 842; Francis v. Leak, 33 N. B. Rep. [Ind.]
807.) In the case under consideration the defendant
gave his negotiable promissory note payable at a date
seventeen months distant. He testified that he gave
this note, not on the consideration, but with the under-
standing, that an electric street railway would be con-
structed in the fall succeeding the month of August in
which the note was executed. Before the lapse of the
time for the construction of the railway this note was
transferred to plaintiff. It is possible that the defend-
ant regards this right to set up the failure to perform
as being within the provisions of our statute defining
a counter-claim. By section 101, Code of Civil Procedure,
a counter-claim which may be pleaded “must be one
existing in favor of a defendant, and against a plaintiff,
between whom a several judgment might be had in the
action, and arising out of the contract or transaction set
forth in the petition as a foundation of the plaintiff’s
claim, or connected with the subject of the action.” The
provisions as to parties between whom a counter-claim
may be pleaded are not material in view of the facts of
this case. By the other provisions of the section the
subject-matter of counter-claim is classified under two
heads: First, the counter-claim must arise out of the
contract or transaction set forth in the petition as the
foundation of plaintiff’s claim; or, second, it must be
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connected with the sybject of the action. In this case it
may be conceded that the promise to secure the construc-
tion of the street railway through Dundee Place influ-
enced the defendant to sign a promissory note in renewal
of another, or of others of his notes, then past due. This
_promise was to perform a certain act, or procure it to be
performed, at quite a distance of time in the future.
When this note was executed there existed no right of
counter-claim in favor of defendant. His written under-
taking, as expressed by his promissory note, was to pay
a sum of money certain, at a fixed time, to.the order of a
company named. If he had desired to condition his lia-
bilities on the performance of an independent act by
the company, he should have so qualified his undertak-
ing. The counter-claim, as he now seeks to assert it, did
not become subject to compensation by an action for
damages until long affer another party had acquired
ownership of the negotiable instrument put in circu-
lation without condition or restriction. His reliance for
performance was upon the promise of the Patrick Land
Company, and for its failure to perform, his remedy, if
any, is against that party. TFor the error in the allow-
ance of thé defendant’s set-off or counter-claim the judg-
ment of the district court is reversed.

REVERSED AND REMANDED.

JosEPH BUSH ET AL. V. STATE OF NEBRASKA.

FiLEp MAvy 19, 1898. No. 9919.

1. Criminal Law: PLEA IN ABATEMENT: WAIVER. A plea in bar is, by
our statute, to be deemed a waiver of a plea in abatement, and
this is held to follow where both pleas are presented by a single
pleading.

2. : PLEA 1IN BAR: JURY TriAL. Where the allegations of a plen
in bar, liberally and fairly construed, substantially state that
the prisoner has previously, by a court having jurisdiction, had a
judgment of acquittal, the truth of the averments of the plea

must be determined by a jury.
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ERROR to the district court for Pillmore county. Tried
below before HAsTINGS, J. Reversed.

L. W. B?"Ilingsley and R. J. Greene, for plaintiffs in error.

C. J. Smyth, Attorney Generel, and Ed P. Smith, Deputy -
Attorney General, for the state,

Ryan, C.

The information in this case was filed in the district
court of IFillmore county, and thereby the defendants
were charged with having broken and entered, in.the
night-time, a certain bank building, and with having
stolen therefrom a large sum of money. There was a
conviction, and thereupon the defendants were sentenced
to serve a term of seven years in the penitentiary. There
were in the same pleading a plea in abatement and one in
bar, but as the plea in bar was a waiver of the plea in
abatement (Criminal Code, sec. 444), we shall consider
merely that in bar, which was in this language: “The
defendants, having heard read the information herein,
say that the state of Nebraska ought not further to
prosecute said information against them, because at the
last term, 1897, of the district court of Fillmore county,
Nebraska, held in Geneva, in said county, they, the said
James Lovejoy and Joseph Bush, under the names of
Leonhard and Doe, but being in fact the same persons,
were duly informed against by the county attorney of
Fillmore county, Nebraska, on the same charge. They
were duly arraigned in sald court on said information
and pleaded not guilty thereto; that after havi ing pleaded
not guilty, and being placed upon their trial, they were
acquitted by being dlscharned of the offense charged in
said information and went acquit.” The above language
very closely follows that in which the plea in bar was
couched in Arnold v. State, 38 Neb. 752, and in that case
the plea was held sufficient both in form and substance.
To the dual pleas in abatement and in bar there was in



Vour. 55] JANUARY TERM, 1898, 197

Bush v. State.

this case interposed a demurrer on two grounds, which
were: “First—Said plea includes a misjoinder of a plea
in abatement and a plea in bar. Second—Said plea does
not include facts sufticient to warrant any action of the
court by way of abatement or otherwise, except the over-
ruling thereof.” The ruling on this demurrer is thus
recited in the record before us: “And now, to-wit, on this
same day, viz.,, November 12, 1897, this cause again came
on to be heard on the plea filed by defendants herein,
and the demurrer thereto filed by plaintiff, and the de-
fendants being present in court and represented by their
counselors as aforesaid, the same was duly submitted to
the court, upon consideration whereof the court, being
fully advised in the premises, does sustain the said de-
murrer to the said plea of the said defendants and an-
nounces to the defendants that they may try their plea
in abatement to the jury as they try their case in chief,
to which said ruling of the court the defendants J oseph
Bush and James Lovejoy, by their counsel, then and
there duly except.” In Arnold v. State, supre, it was said:
«But where the allegations of the plea in bar, liberally
and fairly construed, substantially state that the pris-
oner has before, by a court having jurisdiction, had judg-
ment of acquittal, or in such court been convicted,
or has been pardoned for the same offense for which he
stands charged in the indictment to which the plea in
bar is offered, then the truth of the facts averred in said
plea must, and can only, be tried by a jury.” In the case
under consideration the truth of the averments was ad-
mitted by the demurrer, and after this demurrer had
been sustained there was no question which could be
submitted to a jury. Because of the rulings of the court
whereby the defendants were deprived of the right to a
trial by jury of the facts alleged by them in bar of further
proceedings, the judgment of the district court is re-
versed.
REVERSED AND REMANDED,
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H. A. DARNER V. DANIEL DAGGETT, .

FiLED May 19, 1898. No. 8072.

Sales: FALSE REPRESENTATIONS: CHARACTER OF (OODS: EVIDENCE:
INsTRUCTIONS: REVIEW. In an action for damages because of
false representations made by the vendor as to the correctness
of an invoice of the goods sold, held there was no prejudicial error
in i)ermitting a witness to testify that certain goods were old,
when that fact was important in determining their real value
tested by the invoice, and that this was especially the case in
view of the fact that the court afterwards instructed the jury
that it should not tuke such evidence into account as furnishing
a basis for recovery because of the quality of the goods in ques-
tion being defective.

ERROR from the district court of Dawson county. Tried
below before HoLcoMB, J. Affirmed.

C. W. McNamar and G- W. Fog, for plaintiff in error.
E. A. Cook, contra.

Ryan, C.

In this case there has already been prosecuted pro-
ceedings in error in this court for the reversal of a judg-
ment rendered by the district court of Dawson county.
(Darner v. Dagygett, 35 Neb. 695.) There was a reversal
of said judgment, because there had been admitted in
evidence a statement of a witness as to his estimate of
the difference in value of the goods in the condition they
were in as compared with what they would have been
worth had they been as represented. This ruling was
because of the fact that in the petition no claim had been
made for damages, because of a misrepresentation by
the vendor of the quality of his goods. The gist of the
action, it was held, was for the recovery of damages from
defendant for falsely representing that the invoice, on
the faith of which plaintiff purchased the stock of goods,
was based upon the Chicago market, and errors in the
footings of said invoice, and a shortage of the goods,

3
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tested by the invoice. The cause was remanded for a
new trial, which was duly had, resulting in a judgment
for plaintiff in the aforesaid district court.

The petition in error of the judgment defendant con-
tains an assignment that the verdict was not sustained
by the evidence, but we shall not enter into a detailed
statement for the purpose of showing that this conten-
tion is unfounded. The errors urged with reference to
the introduction of evidence proceed upon the assump-
tion that there were the same errors which caused the
reversal of the first judgment. In this view we cannot
concur. It is true the district court refused to strike out
statements of witnesses as to the goods being old or new,
and it may be admitted that, over objections, testimony
of that character was permitted to go to the jury. But
it was in evidence, likewise, that there was a difference
in the invoice price of such goods dependent upon when
they had been manufactured. For instance, one witness
said of certain stoves that they were in use when he was
a small boy, and that he had never seen any of that kind
in stock or in use since he was a boy. When there was
an attempt to show that these stoves were old, unserv-
iceable, broken, rusty, and unsalable, the offer was re-
jected. There was no proof of damages because of de-
fects of the character above indicated, and that there
might be no misapprehension the following instruction
was given to the jury: .

«g. There are no allegations in the petition that the
goods in controversy were of an inferior quality or char-
acter than as represented and you will disregard any
evidence bearing on that matter.”

It is insisted that there was error in certain instrue-
tions, but the argument on that head is met by the above
discussion of the evidence as to which objections were
urged. In addition to these criticisms of the instructions
it is objected that by omne of them the jury was told to
consider all of the evidence, and that this instruction
justified the consideration of that which should not have
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been taken into account. If there was error in this in-
struction it could not be considered, for no exception was
taken to the giving of it. The judgment of the distriet
court is

s AFFIRMED.

WALTER W. BROWN BT AL. V. DIETRICH BOSE ET AL,
FiLEDp MAY 19,1898. No. 8121,

Attachment: SALE OF NON-RESIDENT'S REALTY: TITLE OF PURCHASER:
DEerFECTIVE NoTICE. Under a sale of the real property of a non-
resident defendant appropriated by attachment proceedings, a
purchaser acquires a title which cannot be collaterally ques-
tioned in another action, even though the publication of notice
preceding the judgment in the attachment proceedings might
have been held defective if it had been properly assailed,

ERROR from the district court of Otoe county. Tried
below before CHAPMAN, J. Affirmed. '

Charles F. Tuttle, William D. Beckett, and D. T. H ayden,
for plaintiffs in error.

John C. Waison, contra.

RyaN, C. -

This was an action of ejectment in which there was
final judgment in favor of the defendants in the distriet
court of Otoe county. The trial was to the court without
a jury, and the correctness of its conclusion depends
upon a single question, which is presented by the follow-
ing facts: Previous to March 14, 1890, the real prop-
erty in controversy was owned by the ancestor of the
plaintiffs in error. On that day there were two peti-
tions and other proper showings for an attachment,
which issued against said owner of the real property in
dispute in as many actions. The attachment defendant,
at the time of all the transactions herein referred to,
was a non-resident of this state. The levies of the writs
of attachment were made respectively, on March 20,
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1890, and March 25, 1890. The publications of notice to
the non-resident defendant were made March 14, March
21, March 28, April 4, and April 11, 1890. By stipula-
tion on the trial of this case it was admitted that the
two above mentioned actions were begun against the
defendant Brown to cause to be sold the premises in
dispute for the payment of debts owing by him; that
said property was purchased at sheriff’s sale, and that,
through the purchaser at said sale, the defendant in the
district court, as an innocent purchaser, derived his title,
under which, at the time of the commencement of the
action, he was in possession. The countention of plain-
tiffs in error js that no publication could properly be
made of the notice to the non-resident defendant until
after a levy of attachment; thit after such levy there
were not four publications of the notice, and conse-
quently the court, at the time it directed a sale of the
property, had no jurisdiction to order a sale thereof,
from which premises it is argued that the sale pursuant
to such qorder was not effective to vest title.

In Darnell v. Mack, 46 Neb. 740, this exact question was
not involved, but arguendo there were cited several cases
in support of the proposition that jurisdiction to order
a sale depends upon the lawful seizure of the property,
and that subsequent defects may render the judgment
erroneous, but not void. We have again examined these

~cases and find that they sustain the proposition in sup-
port of which they were cited. (Cooper v. Reynolds, 10
Wall. [U. 8.] 308; Paine v. Mooreland, 15 0. 435; In re
Clark, 3 Den. [N. Y.] 167; Beech v. Abbott, 6 Vt. 586;
Williams v. Stewart, 3 Wis. 678; Field v. Dortch, 34 Ark.
399; Hardin v. Lee, 51 Mo. 241.) We could add nothing
of value by going over the propositions considered in
Darnell v. Mack, supra, and hence refrain from any at-
tempts in that direction. The reasoning meets our ap-
proval, as applied to the facts of this case, and it is nec-
essary merely to refer to that reasoning for a discussion
of the pivotal question with which we are dealing.
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The irregularities complained of by plaintiffs in error
were of such a nature that, possibly, they might have
been available in the actions in which they occurred.
They cannot now be invoked to sustain a collateral attack
upon the judgments rendered in those actions and upon
the proceedings afterward had for the enforcement of
said judgments. There is found no error in the record
and the judgment of the district court is

: AFFIRMED,

CHARLES J. CLARK ET AL. V. JOHN H. CHARLES ET AL.,
IMPLEADED WITH WILLIAM H. GEORGE ET AL., AP-
PELLEES, AND MARY CROSBY ET AL., APPELLANTS.

FiLED MAY 19,1898. No. 8124.

1. Purchase of Realty Pendente Lite. A purchaser of real estate,
during the pendency of a suit for its partition, from a party to
such suit, is as much bound by the disposition made of the real
estate by the decree rendered in such action as his grantor.

2. Decree by Consent: PARTIES: REVIEW. When a decree is entered

* conforming to the agreement and consent made in open court

of all the parties to the action, the court having jurisdiction to

enter such decree, then no party to that decree, nor one claiming

under such party, can be heard to question it except for fraud

or mistake, even though the pleadings would not support the
decree had the action been contested.

3. Judgment: ATTACK. To entitle a party to a judgment to be relieved
from its provisions, on motion after term, it is an essential pre-
requisite that he have a defense to the judgment as it stands.

¢. Partition: AcCEPTANCE oF LAND: E¥FECT oF DECREE. Where one
accepts the lands awarded him by the provisions of a consent
decree partitioning real estate, he thereby ratifies the entire
decree; and he may not hold his lands and be relieved from the
burdens imposed thereon by such decree.

APprPEAL from the district court of Dakota county.
Heard below before NORRIS, J. Reversed.

Spalding, Taylor & Burgess and W. E. (anit, for appel-
lants, :
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R. E. Evans, M. C. Beck, Jay & Welty, R. B. Daley, and
McConkey & Daley, contra.

RAGAN, C.

Patrick Gaughran died intestate in 1867 seized in fee-
simple of the following described real estate, sitnate in
Dakota county, Nebraska, to-wit: Lots 1 and 2, in section
28, township 29 north, and range 9. He left surviving
him as his only heirs-at-law certain brothers and sisters
and their descendants. John Gaughran, a brother of
Patrick, about the date of the latter’s decease, took pos-
session of his real estate and held the same until the year
1887, at which date he attempted to convey the entire
property to one John Hogan, and he, about the same
time, conveyed a portion of the land to George M. (N.)
Martin, and another portion to Charles J. Clark. In this
same year Hogan, Clark, and Martin each instituted a
suit against Mary Crosby, Kate Leith, and Peter Gaugh-
ran, heirs-at-law of Patrick Gaughran, deceased, appel-
lants here, and various other parties to quiet his title to
his respective portion of the real estate which he claimed.
These three suits were consolidated for trial and known
in the record here as the Clark-Charles suit. The appel-
lants claimed to be the owners of certain shares of the
land, as heirs of Patrick Gaughran, deceased, and de-
manded of Hogan, Clark, and Martin an accounting of
the rents and profits, and prayed for a partition of the
real estate among the owners thereof and for general
equitable relief. This suit pended on the docket until
August 12, 1891, at which date the court made its find-
ings and entered a decree, which, so far as material here,
is to the effect that Hogan, Martin, Clark, and the appel-
lants Crosby, Leith, and Peter Gaughran were the owners
of the real estate in controversy, entitled to a partition
thereof; that Hogan, Martin, and Clark, or either of
them, should not be charged with the rents of such real
estate, but that the taxes against the land should be set
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off against the rents, and liquidate the same; that the real
estate should be partitioned among these owners; that
Crosby, Leith, and Peter Gaughran, the appellants,
should take their portions of the real estate discharged
of the taxes; and that whatever taxes were liens upon the
portions of the real estate which should be awarded the
appellants should become liens upon the portions of the
real estate partitioned to Martin, Hogan, and Clark.
The appellants were also to take their portions of the real
estate which might be awarded them free of the costs of
the suit. This decree was not entered in pursuance of
evidence heard by the district court, but recites that it
was entered in accordance with the stipulation and
agreement of all parties to the action. Subsequent to
the date of the entry of this decree and in pursuance of
its provisions commissioners were appointed, who parti-
tioned these lands among the parties owning them. The
partition was made and duly reported to the court and by
it confirmed September 8, 1891. Subsequently, on March
4, 1892, on motion duly made therefor, and in pursuance
of due notice to all parties interested in the action, the
court modified the decree of August 12, 1891, so as to
ascertain the amount of tax liens that existed against
the real estate partitioned to Crosby, Leith, and Peter
Gaughran, and decreed that the amounts of those taxes
should be liens against the specific portions of the land
set off to Clark, Hogan, and Martin. While the Clark-
Charles suit was pending, and before the rendition of the
decree of August 12, 1891, W. H. George purchased from
Martin a portion of his interest in the real estate in con-
troversy. After the rendition of the decree of August
12, 1891, James P. Twohig and Lola M. Hunt became in-
terested in the real estate by purchase from the parties
to that decree, other than the appellants. George, Two-
hig, and Hunt, as late as May 15, 1894, each filed in the
district court of Dakota county, and in this Clark-Charles
suit, two motions—one to modify the decree of August
12,1891, in so far as it decreed that the taxes which were
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liens against the real estate which shonld be partitioned
to the appellants should be made liens against the real -
estate which should be partitioned to (lark, Hogan, and
Martin, by striking that provision from the decree, and
to vacate the modification of that decree made March 4,
1892, in and by which the amount of these liens was ascer-
tained and declared to be liens upon the specific property
which had been set off to Martin, Clark, and Hogan.
The motions filed by George, Twohig, and Hunt were con-
solidated, tried together by the district court, and sus-
tained, and from this order Crosby, Leith, and Peter
Gaughran appeal.

1. The decree of August 12, 1891: The appellees pur-
chased their interest in the real estate during the pend-
ency of the Clark-Charles suit, and from persons who
were parties to that suit, and under the court’s jurisdic-
tion, or purchased from parties to the suit after the ren-
dition of the judgment of August 12, 1891, and ave, there-
fore, as much bound by the judgment rendered in that
action as the parties to that snit. When George pur-
chased his interest in the real estate in controversy the
title to the real estate was in litigation. The court had
jurisdiction of the subject-matter of the action and of all
the parties who claimed to be owners of or interested in
the real estate, and George, by purchasing from one of
these litigants, is as much bound by the decree rendered
in that action disposing of this real estate as if he had
been a party to the action. Hunt and Twohig purchased
their interest in this property from persons who were
parties to the Clark-Charles suit after the decision of that
case which fixed the status of the property, and they sim-
ply took the title which their vendors had, and that title
was subject to the decree pronounced in the Clark-
Charles suit. (Black, Judgments sec. 550, and cases
there cited; Muwrray v. Balloy, 1 Johns. Ch. [N. Y.] 565;
Lincoln Rapid Transit Co. v. Rundle, 34 Neb. 559; Code of
Civil Procedure, sec. 85.) '

2. The record before us will not sustain the finding
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that this decree was procured by fraud practiced by any
. one, nor that the decree is the result of a mistake, neglect,
or omission of the clerk of the court.

3. It is insisted that the decree of August 12, 1891, in
so far as it made the costs of the Clark-Charles suit and
the taxes against the lands which might be partitioned
to the appellants liens upon the lands which should be
partitioned to Martin, Hogan, and Clark, was void, and,
therefore, was irregularly obtained, within the meaning
of the third subdivision of section 602 of the Code.
Whether a void judgment is one irregularly obtained
within the meaning of this section of the Code we do not
determine. The argument that the decree is void is
based upon counsel’s contention that the pleadings filed
in the Clark-Charles suit do not support the portion of
the decree assailed. We think the answer to this argu-
ment is that this decree does not depend for its support
entirely upon the pleadings filed in the Clark-Charles
suit, but is the result of the solemn agreement and stipu-
lation of the parties in open court. It is a judgment
based upon the consent of all the parties to the action,
and as the court had jurisdiction of those parties and of .
the subject-matter of the suit—had jurisdiction and au-
thority to enter just such a decree as it did enter—no
party to that decree, nor one claiming under such a party,
can be heard to question it, except for fraud or mistake.
In Fleicher v. Holmes, 25 Ind. 458, the court said: “We
can conceive of no reason why a judgment entered by
agreement, by a court of general jurisdiction, having
power in a proper case to render such a judgment, and
having the parties before it, should not bind those by
whose agreement it is entered, notwithstanding the
pleadings would not, in a contested case, authorize such
a judgment. The object of a complaint is to inform the
defendant of the nature of the plaintiff’s case. It is for
his protection that it is required. If he wishes to waive
it, or agrees to the granting of greater relief than could
otherwise be given under its averments, without amend-
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ment, and such relief is given by his consent, we think
that the judgment is not even erroneous, much less void,
as to him.”

4. Modification of the judgment made March 4, 1892:
It is also insisted that the modification made March 4,
1892, of the decree in the Clark-Charles suit was void as
to the appellees, because Martin, Clark, and Hogan, un- -
der whom the appellees claim, had no notice of that pro-
ceeding. It would subserve no useful purpose whatever
to set out the evidence upon that subject, and it must
suffice to say that we think the contention that Martin,
Clark, and Hogan had no notice of the application to
modify this judgment is wholly unsustained. The juris-
diction of the court to make the modification is also
called in question. But the court did have jurisdiction
to make the modification. The very statute which the
appellees are invoking in this proceeding conferred power
upon the district court to make the modification com-
plained of.

5. There are two reasons why the appellees are not
entitled to have their motion sustained:

First. Section 606 of the Code of Civil Procedure pro-
vides that a judgment shall not be vacated on motion or
petition until it is adjudged that there is a valid defense
to the action in which the judgment is rendered; or, if the
plaintiff seeks its vacation, that he has a valid cause of
action. The appellees have not shown that the feature of
the decree of August 12, 1891, of which they complain is
inequitable, unjust, or illegal. In other words, they have
not shown that that decree is not just what it should be.
They and their grantors had had possession of this real
estate for twenty years, and in the judgment which orders
it to be partitioned among the appellants and appellees
the court decrees that the appellees shall not account for
the rents and profits of this land during the years they
have held it, and in consideration of this that the costs of
the suit shall be borne by the appellants, and the real es-
tate awarded them shall be liable therefor; that the taxes
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which may exist against the real estate set off to the
appellants shall be paid by the appellees and that the
property awarded them shall be liable for such taxes.
If the appellees have any valid reason to urge against
the justice and equity of this provision of the decree we
have failed to discover it in this record. To entitle the
appellees to be relieved from this provision of the decree
it is absolutely essential that they should, in the language
of the statute, show that they have a defense thereto.
This they have not done. (Lander v. Abrahamson, 34 Neb.
553; Janes v. Howell, 37 Neb. 320; Norwegian Plow Co. v.
Bollman, 47 Neb. 186; Western Assurance Co. v. Klein, 48
Neb. 904; Bankers Life Ins. Co. v. Robbins, 53 Neb. 44, and
cases there cited.)

Second. Another reason why the appellees are not en-
titled to have their motion sustained is that their grant-
ors have acquiesced in the decree. They accepted the
lands awarded them by its provisions, and they cannot
accept the decree in part and repudiate it in part. They
must accept all or none. The lands allotted them came to
them charged with certain burdens. They cannot accept
the land and be relieved from the burdens, and the appel-
lees are in no better position than their grantors.

The judgment of the district court sustaining the mo-
tions of the appellees is reversed. The cause is remanded
to the district court of Dakota county with instructions
to dismiss the motions of the appellees.

REVERSED AND REMANDED.,

GUsTAVUS COLLINS, APPELLANT, V. CITY OF OMAHA,
APPELLEE.

FrLEp MaAY 19,1898. No. 8087.

1. Error Proceedings: TIME. To invest this court with jurisdiction to
review on error a judgment of the district court a petition in
error must be filed here within one year after the date of the
rendition of the judgment sought to be reviewed.
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2. Appeal: ACTION AT Law. An appeal will not lie to this court from
the judgment of a district court rendered in an action purely

legal in its nature.

APPEAL from the district court of Douglas county.
Heard below before FERGUSON, J. Appeal dismissed.

C.-A. Baldwin, for appellant.
W. J. Connell, Lee S. Estelle, and E. J. Cornish, contra.

RAGAN, C.

Gustavus Collins sued the city of Omaha in the district
court of Douglas county for damages for false imprison-
ment. The city demurred to the petition of Collins on
the ground that it did not state facts sufficient to consti-
tute a cause of action. The district court sustained the
demurrer. Collins refused to plead further, and a judg-
ment was entered dismissing his suit. To review this
action of the district court he has filed here a transcript
of the record and proceedings had in the court below,
and had the case docketed as an appeal. No petition in
error has ever been filed in this court, and as more than
one year has elapsed since the rendition of the judgment
of the district court, we have no jurisdiction of the case.
To invest this court with jurisdiction to review, on error,
a judgment of the district court a petition in error must
be filed with the clerk of this court within one year after
the date of the rendition of the judgment sought to be
reviewed. (Campbell v. Farmers & Merchants Bank, 49
Neb. 143.) IFurthermore, this action is one purely legal
in its nature, and an appeal will not lie to this court
from the judgment rendered by a district court in such
an action. This court can only review such a judgment
on a petition in error. The proceeding filed here is

DiISMISSED.

18
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STATE OF NEBRASKA, BX REL. WILLIAM T. PATTERSON,
V. JOHN . WENZEL ET AL.

FiLEp MAY 19,1898. No. 9959.

1. School Lands: RicATs oF LESSEES. The rights of a lessee of state
school lands are to be determined by the law in force governing
the leasing of school lands at the date of the execution of his
lease.

: —=—~. The act of 1879 granting to the lessees of school
lands the privilege of purchasing the same at private sale was a
mere offer or option to such lessees which the state might with-
draw at any time before its acceptance by a lessee whose lease
antedated the passage of such act.

3. Mandamus: NATURE OF REMEDY. The remedy by mandamus rests
upon the legal rights of the relator upon one hand and the legal
obligations and duties of the respondent on the other. It cannot
be predicated solely upon the equities existing between the par-
ties. .

4. School Lands: R1GuTs OF LESSEES: STATUTES. By section 1, chap-
ter 71, Session TL.aws 1897, the state intended to, and did, withdraw
from sale all its unsold and unleased school lands, and the school
lands leased prior to the taking effect of the act of 1879, the
lessees of which had not availed themselves of the privilege of
purchasing prior to the taking effect of the act of 1897.

ErrOR from the district court of Pawnee county.
Tried below before StuLyL, J. Affirmed.

Conley & Fulton, for plaintiff in error.

C. J. Smyth, Attorney General, Eid P. Smith, Deputy At-
torney General, and Joln B. Raper, County Attorney of Paw-
nee County, for the state.

RaGan, C.

On May 22, 1875, the state of Nebraska leased to one
S. L. Northrop the west half of the northeast quarter
of section 36, in township 2 north and range 9 east of the
sixth P. M., for a term of twenty-five years from and after
January 1, 1876, in accordance with the provisions of
chapter 70, General Statutes 1873. William T, Patter-
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son is now the state’s lessee of this land by virtue of vari-
ous assignments of the lease from Northrop and those
claiming under him. Said land is situate in Pawnee
county. On August 10, 1897, Patterson desiring to pur-
chase the same at private sale applied to the county au-
thorities of said county to appraise said lands. The
county authorities refused to appraise the lands and Pat-
terson thereupon applied to the district court of said
county for a mandamus to compel them to do so. The
district court sustained a demurrer interposed by the
county authorities to Patterson’s application, dismissed
the proceeding, and Patterson has filed a petition in error
here to review this judgment of the district court.

1. On June 24, 1867, an act providing for the registry
of the school lands of the state and for their control and
disposition went into effect. This is chapter 70, General
Statutes 1873. By section 17 of this act the county com-
missioners of the several counties of the state were au-
thorized and directed to lease the common school and
university lands within their counties upon certain terms
and conditions for a term of twenty-five years from the
first day of January after the date of such lease. It was
in pursuance of this section of the statute that the lease
to Northrop was made. Without a review or analysis of
this statute, it must suffice to say that it contained no
provision by which a lessee of the school lands of the
state was given the right or option to purchase at private
sale the lands leased by him during the continuance of
his lease. So that the only right which Northrop ac-
quired to the land in controversy by virtue of his lease
was the right to use and occupy it for twenty-five years
from and after the first of January, 1876, upon paying
the cash rent reserved by the lease. The legislature of
1877 (see Session Laws 1877, p. 174) passed another act,
complete in itself, in reference to the registry, sale, leas-
ing, and general management of the school lands of the
state. This act made no reference whatever to the act of
1867, just referred to, and while it provided for the leas-
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ing of the school lands of the state, it made no provision
whatsoever for the purchase at private sale of the school
lands of the state by a lessee thereof or by any other per-
son. The legislature of 1879 amended section 19 of the
act of 1877 so as to authorize any lessee of school lands,
upon certain terms and upon compliance with certain re-
quirements, to purchase at private sale the lands of which
he was the lessee at an appraisal fixed thereon by or un-
der the direction of the county authorities. (See Session
Laws 1879, p. 110.) The legislature of 1883 passed an-
other complete act in reference to the registration, sale.
and leasing of the school lands of the state and repealed
the acts of 1877 and 1879 just referred to. This act of
1883, however, retained the provision of the act of 1879
permitting a lessee of school lands of the state to pur-
chase them at private sale. (See Session Laws 1883, p.
302.) The legislature of 1885 passed a complete act upon
the subject of the registry, sale, and leasing of the school
lands of the state and repealed the act of 1883. (See Ses-
sion Laws 1885, ch. 85, p. 335.) This act of 1885 retaine«l
the provision of the acts of 1879 and 1883 authorizing a
lessee of school lands to purchase them at private sale
upon complying with the terms of the act, and the act
was made chapter 80 in the Compiled Statutes of 1895.
The legislature of 1897 passed an act entitled “An act to
amend chapter 80, Compiled Statutes 1895, relating to
school lands and funds, to prevent the further sale of
school lands, and to repeal said original chapter 80, Com-
piled Statutes 1895.” (See Session Laws 1897, ch. 71.)
This act deals with the whole subject of the leasing and
sale of the school lands of the state, and by section 1 of
the act it is, among other things, provided that all the
educational lands now owned by, or the title to which
may hereafter vest in, the state shall be registered and
leased, and that none of such lands shall hereafter be
sold, except as specifically provided in the act, and that
nothing in the act shall be construed to violate ex1st1n(r
contracts of sale.



Vor. 55] JANUARY TERM, 1898. 213

State v. Wenzel.

The respondents urge two contentions in support of
the judgment of the district court. The first is that at
the time the lease in controversy was executed no statute
existed which authorized a lessee of the school lands of
the state to purchase the same at private sale. As al-
ready stated, we concede the correctness of this conten-
tion.

A second contention of the respondents is that the pro-
vision of the acts of 1879, 1883, and 1885 which author-
izes a lessee of school lands to purchase the same at pri-
vate sale was an option or a privilege granted without
consideration to such lessee by the state, and might be
withdrawn by it at any time before its acceptance by
such lessee; and that by the passage of the act of 1397 the
state did withdraw this option given the lessee to pur-
chase, and that as Patterson had not availed himself of
the privilege granted him to purchase the land at pri-
vate sale prior to the time the statute withdrew the op-
tion in 1897, he is not now entitled to do so. We think
the contention of the respondents correct so far as it
relates to lessees of school lands whose leases were exe-
cuted prior to the taking effect of the act of 1879. The
case at bar does not require us to decide whether the
state could pass a valid law withdrawing the option to
purchase from lessees whose leases were executed after
the passage of the act of 1879, and we do not, therefore,
decide that question. It is not a debatable proposition
that Patterson can claim no greater rights under the
lease in controversy than could his assignor Northrop,
and that Northrop’s rights were fixed and determined by
the statutes in force at the time of the execution of his
lease in reference to the leasing of school lands. (State
v. Commissioners, 4 Wis. 432; State v. Thayer, 46 Neb. 137;
State v. McPeak, 31 Neb. 139.) The state did not contract
to sell these lands to Northrop, either by the lease which
it issued to him or by any statute in force at that time;
and if the acts of 1879, 1883, and 1885 had never been
passed, then of course he would be in no position to in-
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sist that the state should sell him these lands at private
sale. By the acts of 1879, 1883, and 1885 the state, with-
out consideration, granted to the prior lessees of its
school lands the privilege of purchasing the same at pri-
vate sale upon certain terms and conditions. We agree
with the honorable the attorney general that this was a
mere offer which the state might withdraw at any time
before its acceptance by a lessee whose lease antedated
the option itself.

Counsel for Patterson insist that the state has estopped
itself from refusing to sell these lands to him at private
sale. In his application for a mandamus Patterson al-
leges that, relying upon the provisions of the acts of
1879, 1883, and 1885, authorizing lessees of school land
to purchase the same at private sale, and intending so to
purchase the land in controversy, he made lasting and -
valuable improvements upon the same by building a
stone house thereon and planting a portion of the land
to fruit and ornamental trees, etc., and he insists that
the state is now estopped from réefusing to sell him the
land. We do not mean to say that the state may not
estop itself by its conduct the same as an individual, but
we think there are two answers to the contention as ap-
plied to the facts in this record.

Conceding in the first place that the state by the pas-
sage of the act of 1879 granted to the holders of school-
land leases executed prior thereto the privilege of pur-
chasing such lands at private sale, and that Patterson,
relying upon this promise, changed his status and made
p'ermanent improvements upon the leased lands, which
he would not otherwise have done, still, for aught the
record before us discloses, the state gave Patterson a rea-
sonable opportunity to avail himself of the option or
privilege granted by the act of 1879 before the act of 1897
went into effect, as the latter act was passed without an
emergency clause and three calendar months elapsed
after its passage before it took effect.

Again, Patterson comes into court invoking the aid of
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the extraordinary remedy of mandamus. This writ is
only issued to compel the respondent to perform an act
which the law specially enjoins upon him as a duty re-
sulting from an officé, trust, or station. Two things
must concur ° 1 order that this writ may issue: The party
applying for the writ must show that he is invested with
the legal right to have the respondent perform the act
which he seeks to compel him to perform, and it must -
also appear that the performance of the act by the re-
spondent is one which the law specially makes it his duty
to perform. Where the right of the relator to the writ
is doubtful, or where there is a substantial doubt as to its
being the legal duty of the respondent to perform the act,
the writ will not issue. In other words, the remedy by
mandamus must rest upon the legal rights of the relator
upon one hand and upon the legal obligations and duties
of the respondent upon the other hand. It cannot be
predicated solely upon the equities existing between the
parties. We conclude, therefore, that by the passage of
the act of 1897 the state intended to and did withdraw
from sale all its unsold and unleased school lands and
the school lands leased prior to the taking effect of the
act of 1879, the lessees of which had not availed them-
selves of the privilege of purchasing such lands prior to
the taking effect of the act of 1897. The district court
correctly refused the writ of mandamus and its judg-

ment is
AFFIRMED.

GEORGE M. MURPHY, APPELLANT, V. N. H. WARREN &
COMPANY ET AL., APPELLEES.

Fr.ep MAY 19,1898, No. 8101.

1. Contract: CONSTRUCTION: frevaTors. The contract between the
parties, set out in the opinion, construed, and held that certain
elevators therein mentioned were not capital invested in the
enterprise in which the parties were engaged.

s, Partnership: Liex oF PARTNER, Where two men are partners and
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one is indebted to the other on copartnership transactions, the
creditor has no lien, because of such partnership relation, upon
his debtor’s individual property.

APPEAL from the district court of Saline county.
Heard below before HASTINGS, J.  Affirmed.

F. I. Foss, B. E. McGintie, and W. R. Matson, for appel-
lant.

F. C. Power and 8. H. Sedgwick, contra.

Ragan, C.

July 1, 1891, N. H. Warren & Co., an Illinois copart-
nership, owned three grain elevators in this state—one lo-
cated at Crete, one at Dorchester, and one at Friend. N.
H. Warren & Co., as party of the first part, and George
M. Murphy, as party of the second part, entered into an
agreement in writing as follows:

“Witnesseth, that for and in consideration of the agree-
ments hereinafter set forth the party of the first part
agrees to furnish the free use of their steam-power ele-
vator at Dorchester and their Lorse-power elevator at
Crete, in the state of Nebraska, fully equipped and ready
for use, to the party of the second part. The said party
of the second part agrees, in consideration of the free
use of said elevators, to furnish his entire time, also cap-
ital to the amount of fifteen thousand dollars, to carry
on and properly handle the grain business at said Dor-
chester and Crete, anything over that amount to be fur-
nished by the party of the first part at seven per cent per
annum. The grain bought shall be shipped to said party
of the first part, unless it can be sold to better advantage
elsewhere; the said party of the first part to charge and
retain their regular commissions as fixed by the Chicago
board of trade. The said party of the second part agrees
to keep a correct and true record and account of weights,
prices, and amounts paid for grain and of the amounts
received for sale of said grain.



VouL. 55] JANUARY TERM, 1898. 217

Murphy v. Warren.

“On the 1st day of August in each year the net profits
arising from said purchase and sale of grain shall be de-
clared, and the amount so found be equally divided be-
tween the party of the first part and the party of the sec-
ond part.

“Phe taxes on the elevators shall be paid by the first
party, but the taxes and insurance on grain shall be a
part of the running expenses of the business.”

By a subsequent written agreement of July 25, 1892,
the foregoing contract was made to include an elevator
belonging to Warren & Co. located at Friend, Nebraska,
and it was to be operated in all respects the same as the
elevators at Dorchester and Crete, except that Murphy
was to furnish the entire capital for running the grain
business at Friend. In the district court of Saline
county Murphy brought this suit in equity against War-
ren & Co. and the Illinois Trust & Savings Bank, an I1li-
nois corporation. He set out in his petition the contract
between himself and Warren & Co. and claimed that he
and Warren & Co. were copartners; that the elevators
referred to in said contract between him and Warren &
Co. were contributed by the latter as their share of the
capital of the firm of Murphy, Warren & Co.; that the co-
partnership debts had all been paid, but that there had
never been a settlement of accounts between the indi-
vidual members of the firm of Murphy, Warren & Co., and
that upon a settlement of the accounts of that copartner-
ship Warren & Co. would be found largely indebted to
him, Murphy. Included in what Murphy claimed was
owing to him by Warren & Co., or the copartnership of
Murphy, Warren & Co., were three items of moneys ex-
pended by Murphy in repairing the three elevators.
Murphy prayed that the court would decree that he and
Warren & Co. were copartners; that the three elevators
were copartnership property; that whatever might be
found due him from the copartnership or from Warren
& Co., including the moneys expended by him in repair-
ing the elevators, might be decreed a lien upon the ele-
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vators. The only service had upon Warren & Co. was a
constructive one by publication, and they did not appear
in the case. The Illinois Trust & Savings Bank appeared
in the action and defended the same, claiming to be the
owner of the elevators by purchase from Warren & Co.
The district court found that during the existence of the
agreement between Murphy and Warren & Co. the eleva-
tors were the private property of the latter and were not
contributed by them as capital to the enterprise em-
barked in between them and Murphy; that the Illinois
Trust & Savings Bank was the owner of the elevators;
that Murphy had no lien upon either of said elevators,
and upon these findings the court dismissed Murphy’s
action and he appeals.

1. The district court was correct in its construction of
the contract between Murphy and Warren & Co., that the
elevators remained the property of Warren & Co.; that
they did not contribute those elevators as capital to the
enterprise in which they embarked with Murphy. What
Warren & Co. did do in that respect was to contribute
the use of these elevators to that enterprise. This was
the construction placed by this court upon just such a
contract as this in Warren v. Raben, 33 Neb. 380.

2. The appellant complains because the district court
did not find that a copartnership existed between Murphy
and Warren & Co. But-there was no personal service
upon Warren & Co., and the district court did not have
such jurisdiction of them as authorized it to render
against them a personal judgment; and that being the
case, and the court having no jurisdiction of any property
belonging to the copartnership, if one existed, to find
that Murphy and Warren & Co. were copartners, and
that one was indebted to the other, would have been an
entirely useless proceeding.

3. A third argument is that the Illinois Trust & Sav-
ings Bank could not interpose to this action the defense
that Murphy and Warren & Co. were not copartuers, nor
that the elevators were not copartnership property. In
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support of this contention counsel for the appellant cite
us to Coleman v. Pearce, 25 Minn. 123. 'We have not been
able to find this case.* It is not in 25 Minn. Another
case cited is Porter v. Currey, 50 111. 319.  'Without review-
ing the latter case, it must suffice to say that it does not
sustain counsel’s contention. We are not able to under-
stand upon what theory the Illinois Trust & Savings
Bank could be debarred from asserting that these ele-
vators were, at the time they acquired title thereto, the
property of their vendors, Warren & Co. Murphy
claimed that he was in copartnership with Warren & Co.
and that the latter contributed these elevators to the
capital of that copartnership; that the elevators were
copartnership property of Murphy, Warren & Co., and.
therefore, the conveyance by Warren & Co. did not pass
the title of the elevators to the savings bank. The bur-
den was on Murphy to establish these facts, and he failed
to do so. But we think it was perfectly competent for
the savings bank to show, as it did, that whatever may
have been the relation which existed between Murphy
and Warren & Co., the latter owned the title to these
elevators at the time it conveyed that title to the savings
bank, and that they did not contribute those elevators as
capital to the enterprise in which they embarked with
Murphy. The record before us would not sustain any
other conclusion than the one reached by the district
court, that these elevators, from 1891 until the time they
were conveyed to the savings bank, were the individual
property of Warren & Co., even if the latter and Murphy
were copartners.

4. Appellant complains because the district court did
not award him a lien upon these elevators for the moneys
which he alleges he expended in repairing them. He
may have a cause of action against Warren & Co. for
money expended for their use in repairing their elevators,
but the mere existence of such cause of action does not
invest him with a lien, or the right to one, upon their

) #Coleman v. Pearce, 26 Minn. 123. B
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property. If, in pursuance of a contract, express or im-
plied, he has furnished labor or material for the repara-
tion of Warren & Co.’s elevators, then, upon compliance
with the mechanics’ lien statutes of the state, he might
acquire a lien against the interest which Warren & Co.
had in the elevators at the time he began the furnishing
of such labor or material under his contract. But if
Murphy and Warren & Co. were copartners, if the latter
or the copartnership is indebted to Murphy on account
of the copartnership, that of itself would not invest him
with a lien upon th: individual property of Warren & Co.,
although the use of such property was part of the capital
of the copartnership. The district court is right and
its decree is
AFFIRMED.

L]

GEORGE M. MURPHY, APPBLLAXNT, V. N. H. WARREN &
COMPANY BT AL., APPELLEES.

FiLEp May 19,1808, No. 8102.

1. Bill of Exceptions: SEPARATE RECORDS: STIPULATION, Solely by
stipulation, a bill of exceptions in one case cannot be made a
part of the record of another case, even though the two cases be
between the same parties.

: REVIEW. A bill of exceptions, to be comnsidered in
reviewing the judgment of a district court, must be a part of
the record of the case brought here, and to make it such it must
be settled as the bill of exceptions in the case under review in
pursnance of the provisions of section 311, Code of Givil Pro-
cedure.

APPEAL from the district court of Saline county.
Heard below before HasTINGS, J. Affirmed.

P. 1. Foss, B. B. McGintie, and W. R. }l atson, for appel-
lant.

F. C. Power and S. H. Sedgwick, contra.



VoL. 55] JANUARY TERM, 1898. 221

Murphy v. Warren,

Racax, C.

George M. Murphy brought in the district court of Sa-
line county a suit against N. H. Warren & Co. and the
Illinois Trust & Savings Bank, an Illinois corporation.
Murphy claimed in his petition that about May 1, 1891,
Warren & Co. were the owners of a grain elevator situate
in the city of Crete; that in pursuance of an oral contract
with them of that date he furnished certain labor and
material for the repair of that elevator, and for which
there was due him from Warren & Co. a certain sum of
money. He prayed for a decree awarding him a mechan-
ic’s lien upon the elevator for the sum found due him,
and in case of the non-payment of such sum that the ele-
vator might be sold to make and raise the same. The
Illinois Trust & Savings Bank was made a party to the
action, as it claimed to be the owner of the property by
purchase from Warren & Co.. At the same time Murphy
brought two other suits against the same parties to have
established and foreclosed mechanics’ liens for labor and
material which he alleged he had furnished to repair ele-
vators belonging to Warren & Co.—one located at Dor-
chester and one at Friend, Nebraska. By stipulation
between counsel—and we presume in pursuance of an
order of the court—these three cases were consolidated
and tried as one, and resulted in a decree dismissing

Murphy’s action, from which he has appealed.

" The correctness of the decree‘of the district court de-
pends upon the evidence in the case, and there is in the
record no bill of exceptions. At the time the three con-
solidated cases were tried there was pending in the district
court of Saline county a suit of Murphy against Warren
& Co. for a copartnership accounting, known as “Number
85.” In pursuance of a stipulation entered into by coun-
sel for the respective parties the court tried and deter-
mined the mechanics’ lien cases upon the evidence intro-
duced in the copartnership accounting case. A bill of
exceptions was settled in that case, and from the decree
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rendered therein an appeal was taken to this court, which
affirmed the judgment of the district court. (See Murphy
v. Warren, 55 Neb. 215.) In the case at bar counsel have
stipulated that the bill of exceptions settled in the co-
partnership accounting case may be considered as a part
of the record in the case at bar. The district court did
not make an order that the bill of exceptions settled in
the copartnership accounting case should be, and be con-
sidered, a part of the record in the case at bar, nor settle
such bill of exceptions as the bill of exceptions in this
case. Solely by stipulation of parties, or their counsel, a
bill of exceptions settled in one case cannot be made the
bill of exceptions in, and, therefore, a part of the record
of, another case, even though the two cases be between
the same parties. A bill of exceptions, to be considered
in reviewing here a judgment of the district court, must
be a part of the record of the case under review, and to
make it such it must be settled as a biil of exceptions in
that case in accordance with the provisions of section 311
of the Code of Civil Procedure. (State Ins. Co. v. Buck-
staff Bros. Mfg. Co., 47 Neb. 1.) As was said in the Buck-
staff Case, we do not mean to decide, where two cases
between the same, or even different parties, are tried
upon the same evidence, and a bill of exceptions is settled
and made a part of the record in the one case, that it is
essential that the bill of exceptions should be duplicated
for the other case; but what we do decide is that if it is
sought to use a bill of exceptions, already a part of the °
record of the first case, as the bill of exceptions in the
second case, then such bill of exceptions must be settled
and allowed as the bill of exceptions in the second case
and made a part of the record of that case, and that this
cannot be done simply by stipulation of counsel or their
clients,

The findings of the district court in the case at bar
were general in favor of the defendants below. The
pleadings sustain the decree and it is

AFFIRMED.
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STATE BANK OF NEBRASKA OF SEWARD, APPELLEE, V.
HENRY ROHREN, APPELLANT.

FiLEp MAyY 19,1898, No. 9961.

1. Injunction: TRREPARABLE INJURY. To authorize a court of equity
to interfere by injunction, the facts averred in the petition must
show that if the injunction be denied, the complainant will suffer

an irreparable injury for which he has no adequate remedy at
law.

: PLEADING. The mere averment in a petition for an
injunction that the applicant will suffer an irreparable injury,
unless the injunction be granted, is not of itself sufficient to au-
thorize its issuance.

3. Contract: VIOLATION BY TENANT; INJUNCTION BY LANDLORD: IRREP-
ARABLE INJURY. A lease of a farm for one year provided that
the lessor should have the right to go upon the leased premises -
during the continuance of the lease and fall plow and sow any
part of said premises proper to be fall plowed and sowed. The
tenant refused to permit the lessor to go upon and fall plow
and sow to wheat certain stubble lands of the leased premises.
The tenant was insolvent. Held, (1) That to prevent the lessor’s
entering upon, plowing, and sowing the stubble lands was to
deprive him of a right of substantial value; (2) that though the
facts averred in the petition showed that the injury to the lessor
by such deprivation would be small, yet it would be irreparable;
(3) that for indemmity for such injury the lessor had no ade-
quate remedy at law; (4) that the tenant should be enjoined from
preventing the lessor’s entering upon, plowing, and sowing the
stubble lands.

AprPrAL from the distriect court of Seward county.
Heard below before SEDGWICK, J. Affirmed.

F. I. Foss, Norman Jackson, and George W. Lowley, for
appellant.

Norval Bros., contra.

RacaNn, C.

On February 8, 1897, the State Bank of Nebraska of
Seward, Nebraska, leased to Henry Rohren a farm in
Seward county. The lease was in writing, and provided
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that the lessee should have and hold the real estate from
March 1, 1897, to March 1, 1898; that he should pay as
rent for the real estate a certain proportion of the crops
grown thereon. The lease also contained the following:
“It is also agreed that the party of the first part [tho

bank] shall have the right to-go upon said premises at
any time during the continuance of this lease for the
purpose of making any repairs or improvements thereon
* %% or to fall plow and sow any lands on said
premises necessary or proper in the judgment of the
party of the first part to be fall plowed and sowed,
and party of the second part agrees to keep his cattle
off of same.” On August 21, 1897, the bank filed a pe-
tition in equity in the dlstnct court of Seward county
against the said Rohren in which it set out the lease
already referred to and then alleged that in order to
raise a crop of fall rye and wheat on the premises in the
year 1898 it was necessary for the bank to plow a por-
tion of the said premises in the fall of 1897 and plant
the same to fall wheat and rye; that in order to do so
it was necessary for the bank at that time to commence
the plowing of said premises; that it desired to fall plow
about thirty acres of stubble land upon said premises
upon which the lessee had grown a crop of small grain in
the year 1897; that for the purpose of plowing said
thirty acres of stubble land and sowing it to wheat and
rye the bank went upon, or attempted to go upon, said
land in the month of August, 1897; but the lessee there-
upon refused to permit the bank or its agents to enter
upon said stubble land for the purpose of fall plowing;
that the said lessee refused to permit the bank or its
agents to go upon said premises for that purpose at the
time the petition was filed, or at any other time; that
unless the lessee was enjoined from preventing the lessor
going upon said premises and fall plowing said stubble
land and sowing the same to wheat and rye it would
suffer an irreparable injury and damage; that such
lessee was insolvent. The petition further alleged that
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the lessee threatened to, and would, unless enjoined from
so doing, allow his cattle and stock to run upon the
ground which the bank might sow to fall wheat and rye
and injure and destroy the same. The prayer was for
an injunction restraining the lessee from preventing the
bank, through its agents, from going upon said stubble
land, fall plowing the same, and sowing it to wheat and
rye; and further restraining the lessee from allowing
his cattle and other stock to run at large upon and injure
and destroy the crop of fall wheat and rye which the
bank might sow upon said stubble land. To this peti-
tion the lessee demurred on the ground that it did not
state facts sufficient to constitute a cause of action. The
district court overruled the demurrer. The lessee re-
fusing to plead further, a decree was entered in accord-
ance with the prayer of the petition and the lessee has
appealed.

1. The first argument is that the petltlon does not state
facts which show that the bank would sustain an irrepa-
rable injury if the injunction were denied. Of course
a mere averment in a petition for an injunction that the
plaintiff will suffer an irreparable injury unless the in-
junction be granted is not of itself sufficient to authorize
the issuing of an injunction. To authorize a court of
equity to interfere by injunction the facts averred in the
petition must show that the complainant would suffer
an irreparable injury or damage. We think the petition
at bar complied with this rule. It shows that unless the
lessee should be enjoined by the court he will prevent
the lessor from entering upon the premises, fall plowing -
the stubble land and sowing it to wheat and rye, thereby
depriving lessor of the right which it reserved under the
lease to enter upon said land for that purpose, and also
‘deprive it of the opportunity at least to grow a crop of
fall wheat. It may be that the injury which the bank
would suffer if this injunction were denied would be
small, but the facts averred in the petition show that the
injury would be irreparable. We do not know how it

19
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could be shown in a suit for damages what amount of
injury the bank had sustained by the refusal of the ten-
ant to permit it to enter upon and fall plow and sow the
stubble land; and, if these damages were ascertained, the
petition avers, and the demurrer admits, that the tenant
is wholly insolvent and unable to pay them. It is in-
sisted by appellant that the appellee’s injury would not
be irreparable if the injunction were denied because it
might put this land into a crop of spring wheat after the
tenant’s lease of the premises had expired. This argu-
ment ignores the landlord’s rights under the lease ; and
while to deprive it of this right might not work a great
injury, yet it does deprive appellee of a right of substan-
tial value. Appellant also says that the amount of the
injury appellee would suffer is too slight to warrant the
intervention of a court of equity. We do not think it
is. Appellant comiplains because of the interference of
a court of equity in a case of this character, where the
amount of injury sustained by the complainant if the
injunction should be denied is so small. But the answer
to this is that though the remedy of injunction be extra-
ordinary, and in some instances a harsh one, yet it is
sometimes the only remedy available for preventing a
party from deliberately violating his contracts and
thereby inflicting an injury upon another for which the
latter has no redress.

2. A second argument is that the bank has an adequate
remedy at law by declaring the lease at an end on ac-
count of the lessee’s refusal to permit the lessor to enter
upon and fall plow and sow the stubble land and then
bring forcible detainer for the possession of the premises.
The answer to this is that the landlord cannot cancel this
‘lease and retake possession of the leased premises by
forcible detainer because of the lessee’s refusal to permit
appellee to enter upon the land and fall plow it, as the
lease makes no provision for its forfeiture on that ground.

Another argument under this same head is that, since
the lease reserves the right of the landlord to enter
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upon and fall plow and sow the stubble land, therefore
it has a remedy at law by suit in forcible detainer to re-
cover from the tenant the possession of the stubble land
which it wishes to sow in wheat. We do not subscribe
to this argument. For the landlord to recover possession
of the leased premises or any part of them appellee would
have to establish that the tenant was wrongfully with-
holding possession of the premises. This it could not do.
The right to the possession of all the premises is in the
tenant until March 1, 1898. The lease does not reserve to
‘the landlord possession and right to possession during
the existence of the lease of any portion of the premises,
but only the right to enter upon them for the purposes of
fall plowing, etc.

4. A final argument is that if the appellee should sow
the stubble land to wheat and rye, and if the appellant
should permit his cattle and other stock to run upon said
ground and injure and destroy such wheat and rye, then
appellant for such injury is provided with a complete and
adequate remedy at law by sections 1 and 2, article 3,
chapter 2, Compiled Statutes, which makes the damage
done to property committed by stock running at large a
lien upon the stock. If the appellee at the time it
brought this action had already fall plowed and sowed
the lands to wheat and rye and sought the injunction
because the appellant threatened to permit his stock
to run upon and destroy the wheat crop, there might be
some force in the argument; but the threat of the appel-
lant to permit his stock to run upon and injure the crops
of wheat which the appellee may sow on the land is
merely an incidental feature of this case. The gist of
this action is the refusal of the appellant to permit the
appellee to enter upon the lands and fall plow and sow
them to wheat in accordance with the terms of the lease
between the parties. Since the court had jurisdiction of
the case and the right to restrain the appellant from pre-
venting the landlord’s entry upon the premises for fall
plowing and sowing wheat, we think it did not transcend
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its authority in restraining the appellant from interfer-
ing with the crops which the appellee might sow upon
said ground. The decree of the district court is right
and is
AFFIRMED.
Norvar, J, not sitting.

Swirr & COMPANY V. FRANK HOLOUBEK.
Fitep May 19,1898. No. 8093,

1. Master and Servant: DANGEROUS MACHINERY: PERSONAL INJURY.
A master does not insure his servant, although the latter be of
immature years, from injury by machinery in its nature dan-
gerous, and an instruction which permits the jury to find for
the plaintiff if the machinery was dangerous and the plaintiff
not guilty of contributory negligence, is erroneous.

2. Instructions: EVIDENCE. An instruction must not submit to the
jury the consideration of facts the existence of which the evi-
dence does not tend to establish.

3. Personal Injury: EVIDENCE: EXPECTANCY OF LIFE. Where a per-
sonal injury is permanent in its character, although the plaintiff
be a minor, evidence as to his expectancy of life, from experience

* tables, must be based on his actual age and not on the age of
majority.

4.

: INFANTS: EARNING POWER. But, where there is no evidence
of emancipation, recovery should not be permitted for loss of
earning power during his minority.

5. Evidence Not Within Issues. Evidence should not be permitted
to digress from the issues into an investigation of collateral
questions.

ERrrOR from the district court of Douglas county.
Tried below before HOPEWELL, J. Reversed.

I. R. Andrews, for plaintiff in error.
J. L. Kaley, contra.

Irving, C.
Frank Holoubek, the plaintiff in the district court, a
boy fourteen years of age, was employed by Swift & Co.,
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a corporation operating a packing house in South Omaha,
and while so employed his hand was caught in the ma-
chinery and three fingers were lost. He sued to recover
for this injury and recovered a judgment for $5,000,
which the defendant seeks by these proceedings to re-
verse.

The court gave the following instruction at the re-
quest of the plaintiff: “You are instructed that in de-
termining whether plaintiff exercised ordinary care it
is proper for you to take into consideration the nature
of the service he was performing when injured, his
knowledge or lack of knowledge of'the work, the nature
of the casing machine upon which he worked, whether
simple or complicated, whether plaintiff’s attention was
required to be constantly concentrated on his work or
not, whether but one place was required to be watched
by him while working said machine to avoid danger, if
there was danger, or numerous places, whether his work
consisted of the repetition of one act or numerous acts,
whether the instruction he received by defendant when
he began work on said machine, if you find he received
instruction, tended to aid him in safely working at said
machine or to confuse him, and all the facts and cir-
cumstances surrounding the case; and if you are satis-
fied from all the evidence that the work at which the
plaintiff was employed at the time he was injured was
dangerous and that on account of his youth and inex-
perience he did not understand or comprehend its dan-
gerous character, and you further find that while work-
ing upon said machine at the time said injury occurred
plaintiff exercised such ordinary care and prudence as
would ordinarily be exercised by persons of plaintiff’s
age, intelligence, and experience under like circum-
stances and conditions, then you will be warranted in
returning a verdict for the plaintiff and in assessing
for him such damages as you think him justly entitled
to.” Undoubtedly the main purpose of this instruction
was to cover the subject of contributory negligence, al-
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though why plaintiff desired that that issue be sub-
mitted we hardly see in view of the following from the
answer: “Defendant further alleges that whatever in-
jury the plaintiff received was not owing to any negli-
gence on his part.” We can only treat that language
as an express admission that there was no contributory
negligence. But the instruction cannot for that reason
be disposed of as not prejudicing the defendant, because
it referred not only to contributory negligence, but un-
dertook to cover the whole case. After stating certain
facts which might be considered in ascertaining whether
the plaintift was negligent, it proceeded to say that the
jury would be warranted in returning a verdict for plain-
tiff if the work was dangerous and plaintiff from his
youth was not aware of the danger, provided he was
not himself negligent. It omitted altogether the ele-
ment of defendant’s negligence and permitted a recovery
on the sole ground that the machine was of a dangerous
character. Nearly all machinery is more or less dan-
gerous, in the familiar use of that word, but an em-
ployer does not insure his servants, even youths, against
accidents on that account. It was not pleaded that the
accident was caused by any failure to instruct the plain-
tiff as to the dangers inherent in the use of the machine,
so that its dangerous character, unless the machine were
technically defective, was not even a step towards mak-
ing out a case on that ground. Some of the circum-
stances detailed in the instruction as proper to consider
were not shown by any evidence to exist. While these
were stated in connection with the subject of plaintiff’s
negligence—a fact not in issue—they attracted the atten-
tion of the jury to such circumstances and apparently
gave them importance, especially as by the instruction
the case was made to turn on plaintiff’s conduct. There
is no evidence that plaintiff received instructions tend-
ing to confuse him or that he was injured in consequence
of attempting to follow instructions, or by ignorant con-
duct in the absence of instructions which should have
been given,
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The Carlisle tables of expectancy were introduced, the
defendant objecting to that part showing expectancy at
fourteen, and contending that as the plaintiff was not
emancipated his expectancy should be shown from the
age of twenty-one. Here the plaintiff’s position was cor-
rect. The tables are only an aid to the jury in ascertain-
ing the probable duration of life. The plaintiff was then
fourteen, and his expectancy must be measured in the
light of that fact. In the absence of evidence of eman-
cipation there should not, however, have been permitted
any recovery for loss of earnings prior to his majority.

" An instruction on the measure of damages was inaccu-
rate in omitting this feature.

Much immaterial testimony was introduced. It would
be hard to say which party was at fault in this or where
error began, if there was prejudicial error, in admitting
it. As the judgment must be reversed for error in the
charge we need not consider the rulings on the evidence
in detail. The departure from the issues began with
questions asked in cross-examination for the purpose of
impeachment. This led to a redirect examination, which
brought out more of the conversations inquired about,
and then followed evidence in chief from other witnesses,
until the collateral matters seemed to absorb the atten-
tion of counsel. The last fifty pages of the bill of excep-
tions is almost entirely occupied with testimony relating
to negotiations for a compromise. In subsequent pro-
ceedings it would be well for both parties to guard
against such digressions.

REVERSED AND REMANDED.
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PEOPLE’S NATIONAL BANK oF RockK ISLAND V. STEPHEN
L. GEISTHARDT.

FiLep Mav 19, 1898. No. 7973,

1. Appeal from County Court: PrLEapING IN DisTrRICT COURT. Tn a
case appealed from the county to the district court, the plain-
tiff may allege damages in a greater sum than was claimed in
the county court, provided the amount alleged in the district
court be within the jurisdictional limit of the county court.

2. Pleading: STRIKING SPECIAL DENIALS FROM ANSWER. An answer
included a general denjal and also admissions accompanied by
special denials. Held, That the defendant was not prejudiced by
an order striking out all except the general denial.

3.

: INCONSISTENT AVERMENTS, A petition pleaded a contract
made through an agent of defendant and also that the defendant
had adopted and ratified it. Held, That the averments were not;
inconsistent. The test of inconsistency is that the proof of one
averment disproves the other. '

'S

. Principal and Agent: RATIFICATION: RELATION, The acceptance by
the principal, with knowledge of the Tacts, of the fruits of an

5. Rendition of Bill: AcTioN For LARGER AMoUNT: ESTOPPEL. The
rendition of a bill for services does not estop the person render-
ing it from claiming and recovering a larger amount in a subse-
quent action on a quantum meruit, when the other party did not

accept or acquiesce in the bill, but refused at once to recognize
it as correct.

(-]

. Attorney and Client: PROFESSIONAL SERVICES: Fugs, Advising with
the sheriff as to the proper levying of a writ of attachment is a

proper service to a client for which an attorney is entitled to com-
pensation.

-3

. Letters: Proor or GENUINENESS. The genuineness of a letter is
sufficiently established to permit its introduction in evidence
when it is shown that it was received in due and regular course
of mail in response to a letter addressed to the supposed writer.

8. Argument to Jury: Purrose or COUNSEL: PRESUMPTION, A com-
ment made by counsel in argument to the jury, with reference
to a matter in evidence, will be presumed to have been made for
& proper purpose and within the limits of legitimate argument,
the contrary not appearing. )
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ERROR from the district court of Lancaster county.
Tried below before HaLy, J. Affirmed.

Pound & Burr and Burr & Burr, for plaintiff in error.
T. C. Munger and Stephen L. Geisthardt, contra.

IRVINE, C.

This was an action by Geisthardt, a practicing lawyer,
against the People’s National Bank of Rock Island, Ili-
nois, to recover fees for services alleged to have been
by him performed in and concerning the commencement
of an action aided by attachment, by the bank against
C. W. Mosher, to recover on two promissory notes of
$5,000 each. There was also a count for money expended
by Geisthardt in payment of costs,-but as there is no
contest as to this count it will not be further noticed.
The plaintiff had judgment for $594.85, and the defend-
ant brings the case here.

Several questions are raised with regard to the plead-
ings. The petition alleged that January 23, 1893, the
defendant by its agent, Charles G. Hawley, employed
the plaintiff in the matter of collecting the notes, and in
the prosecution of all proper suits for that purpose; that
plaintiff performed all necessary and proper services to
that end until January 30, and began the attachment
suit, “all of which proceedings were adopted and ratified
by the defendant.” The defendant moved the court to
strike the petition from the files because it did not con-
form to the petition in the county court, where it seems
that the case originated. It is asserted that the court
erred in overruling this motion. This we cannot deter-
mine, because the petition in the county court is not in
the transcript. It would seem that the variance com-
plained of was in claiming a larger sum for services
than was claimed in the county court. If that was all,
the variance was not material, the amount claimed in
the district court being within the jurisdiction of the
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county court. (Union P. R. Co. v. Ogilvy, 18 Neb. 638;
Volland v. Baker, 32 Neb. 391.)

The defendant then filed an answer beginning with a
general denial, and proceeding to allege that Hawley
had no authority to employ plaintiff; that without au-
thority he had employed him to draw a petition and
affidavits for attachment and garnishment, and file the
same; that such services were worth $25 and no more;
that an agent of defendant came to Lincoln and, on
learning that plaintiff had been employed, discharged
him and offered to pay him what his services were worth.
It was then averred that the case had begun in the
county court and that the petition stated a different
cause of action. The plaintiff moved to strike out all the
answer except the general denial, and this motion was
sustained. For reagons already stated we cannot say
that it was error to strike out that part pleading a vari-
ance between the averments in the two courts. Striking
out the other averments did not prejudice the defendant.
All the evidence which could be received thereunder
was admissible under the general denial. The only
effect of the new matter was to admit that plaintiff had
been employed by Hawley and that defendant had of-
fered to pay him for what he had done prior to his dis-
charge, which is all that plaintiff asks. While defend-
ant undertook to plead an offer to pay what the services
were worth, neither payment nor an actual tender was
pleaded.’

The defendant then moved that the plaintiff be re-
quired to elect on which of his several causes of action
he would proceed. This motion did not attack the join-
ing of the two counts for services and for money paid,
but was based on the theory that the averments of em-
ployment by -an agent and of ratification were of two
causes of action and were inconsistent. That theory is
not sound. The plaintiff might well have pleaded em-
ployment by the defendant itself, and under that aver-
ment proved either employment by an authorized agent




VoL. 55] JANUARY TERM, 1898. 235

People’s Nat. Bank v. Geisthardt.

or a ratification of voluntary acts. By pleading more
specifically he narrowed the field of his own evidence,
but did not state two causes of action, nor did he plead
inconsistently. A contract may be made with an au-
thorized agent, and the principal may so conduct him-
self thereafter that his acts would amount to a ratifi-
cation even had the agent been without authority. The
proof of one state of facts would not disprove the other.
That is the test of consistency. (Blodgett v. McMurtry,
39 Neb. 210.) The case then came on for trial. The evi-
dence tended to show that Hawley was a broker and
had negotiated three notes made by C. W. Mosher. Two
of these for $5,000 each were sold to the defendant, the
other, for $10,000, to the Dixon National Bank. Mosher
was president of the Capital National Bank of Lincoln
and the notes were secured only by a pledge of stock of
that bank. Before the notes matured, and January 23,
1893, the Capital National Bank failed. Hawley that
day notified his two customers and some correspondence
by wire and by mail ensued. Hawley retained plaintiff
to act on behalf of both banks. Two days thereafter, it
then appearing that the bank and Mosher were insolvent,
suits in attachment were begun by plaintiff,and lands and
stocks in solvent corporations, owned or supposed to be
owned by Mosher, were seized. January 28 Hass, the
vice-president of defendant bank, came to Lincoln, dis-
charged plaintiff, and retained other counsel. It is un-
disputed that the attachments were resisted, but finally
sustained, and that the case was prosecuted to judg-
ment by the defendant.

Many assignments of error relate to rulings on the
admission of evidence and to the instructions. Most of
these relate to evidence and instructions bearing only
on the authority of Hawley. These need.not be con-
sidered, because by uncontradicted evidence it was shown
that, whatever might have been the limitations on Haw-
ley’s authority, the bank did not repudiate his acts, but,
on the contrary, continued the proceedings begun by
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plaintiff, pursued the remedy he had instituted, and ac-
cepted all the benefits to be derived from his conduct.
This amounted to an adoption and ratification, and the
court so properly instructed the jury. (Swartz v. Duncan,
38 Neb. 782; Hughes v. Insurance Co. of North America, 40
Neb. 626; Johnston v. Milwaukee & Wyoming Investment
Co., 49 Neb. 68)) The plaintiff was therefore entitled to
a peremptory instruction to find in his favor, and the
only question for the jury was the amount of recovery.
Hawley’s authority became therefore an immaterial
issue.

It seems that plaintiff had alleged in the county
court that his services were worth only $250, and that
soon after he was discharged he had rendered a bill to
the defendant stating his services at that sum. These
facts are the basis for several assignments of error. The
defendant in cross-examining plaintiff asked many ques-
tions on this subject, all of which were excluded. They
were not within the proper limits of a cross-examination,
because the plaintiff had not testified to the value of his
services, but only to the fact of their rendition. The
defendant requested an instruction to the effect that
recovery could not be had beyond the amount of the
bill rendered, in the absence of evidence of mistake or
accidental omission therefrom. This instruction was
properly refused. The defendant did not consent to the
charge made and did not even acquiesce therein. It
promptly repudiated the bill. It takes two parties to
state an account. The mere rendition of a bill does not
constitute such a statement, unless indeed the other
party by silence impliedly accepts it as correct. All
the cases cited” by defendant upon this point are cases
of accounts stated. If defendant desired to estop plain-
tiff from claiming more, or from proving that his serv-
ices were worth more than he first demanded, it should
have made the estoppel mutual by accepting the bill as

*Perkins v. Hart, 11 Wheat. [U. 8.] 237; Keller v. Keller, 18 Neb. 367;
McKinster v. Hitchcock, 19 Neb. 103; Kennedy v. Goodman, 14 Neb. 585,
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correct. The only effect of such proof was that of an
admission.

In this connection it is claimed that the damages were
excessive. What has just been said covers the most of
the argument on this subject. The verdict was well
within the limits of the evidence.

The usual objection was interposed to the hypothetical
question put to the experts called to prove the value of
the services. It is asserted that it assumed facts not es-
tablished, and incorporated immaterial facts. One ele-
ment of the question complained of was its including the
statement that Mosher and the Capital National Bank
were insolvent and that the stock of the bank was worth-
less. It is said that these facts bore no relation to the
plaintiff’s services. The collection of notes made by a
solvent man and secured by stock of a solvent bank is
generally an easy matter, involving no great professional
skill and but little responsibility. When, however, the
maker is insolvent; the bank has failed, its stock has be-
come worthless, and the notes are not yet due, the prob-
lem, both from a professional and from a practical stand-
point, becomes more intricate. Another element of the
question was that the plaintiff had made efforts to obtain
security. It is said that there is no such evidence. It
is true there is not much, but there is some evidence,
and we do not think that the question was objectiona-
ble on that ground. Finally, objection is made because
the question assumed that the attorney had advised
with the sheriff prior to the levy. It is said that it is
the sheriff’s duty to find the debtor’s property and to
levy thereon, and that an attorney cannot charge his

- client for assisting the sheriff in so doing. Sheriffs un-
fortunately are not omniscient, and unless one wants a
writ returned nulla bona it is generally necessary to point
out property, and especially in attachment cases to di-
rect the levy. By directing a wrongful levy the attor-
ney may render both himself and his client liable to a
stranger. To rightly supervise such a proceeding is not

-
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only a legitimate service to a client but usually a very
responsible duty. '

The record of the judgment in the attachment case
was received in evidence, as were also certain pleadings
in other cases in which defendant became involved. It is
contended that these records were irrelevant. The judg-
ment was material for the purpose of showing that de-
fendant had prosecuted the case begun by plaintiff and
thereby ratified his acts. Some of the other pleadings
were offered by defendant itself, and those which plain-
tiff offered were proper to explain and rebut inferences
deducible from those which defendant had offered. They
were even proper in chief for the same purpose as the
judgment. :

During the argument to the jury plaintiff’s counsel
used this language: “Talk about this defendant. TIts
letter-head shows that it has a capital of $100,000 and
a surplus of $60,000.” At least one of the letters bearing
the heading was properly in evidence. While hand-
writing had not been proved it was shown that the let-
ter had been received by Hawley in due course of mail
in response to communications from Hawley to the de-
fendant. This rendered it competent. (Gartrell v. Staf-
ford, 12 Neb. 545.) Such a foundation is even sufficient
to permit evidence as to genuineness of handwriting.
(Violet v. Rose, 39 Neb. 660.) It was relevant to the is-
sues concerning Hawley’s authority. No objection was
made to the printed caption as distingnished from the
body of the letter. Counsel therefore did not go outside
the record in making the comment. The record is en-
tirely silent as to the connection in which the language
was used, and it must be presumed that it was used in
the line of legitimate argument. :

AFFIRMED,
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WiILLIAM R. ALLING, APPELLEE, V. FLORA R. FISHER ET
AL., APPELLANTS, BT AL.

FiLEp May 19,1898. No. 8100.

1, Appeal: TRANSCRIPT FOR REVIEW: PRESUMPTIONS. In the review of
cases by appellate proceedings in this court, the transeript being
silent as to matters before the district court, it will be presumed
that the facts there disclosed were of such character as to war-
rant the judgment rendered.

2. Bill of Exceptions: OMISSIONS: AUTHENTICATION. If a bill of excep-
tions discloses that important evidence has been therefrom omit-
ted, authentication of the bill that it contains all the evidence
will not control, and in such case the finding will not be dis-
turbed as unsupported by the evidence.

APPBAL from the district court of Dawes county.
Heard below before BArTOW, J. Affirmed.

Allen G. Fisher, for appellants.
Albert W. Crites, contra.

IrVINE, C.

Alling brought suit to foreclose a mortgage executed
by Flora R. Fisher and Allen G. Fisher to Spargur &
Fisher and by them assigned to plaintiff. Cannon,
claiming a tax lien, was made a defendant. Irom a de-
cree foreclosing both liens the Iishers appeal.

It is contended that the petition shoews no ground for
a foreclosure of the mortgage. The record does not dis-
close when the suit was begun. The petition shows that
the debt was by its terms payable January 4, 1893, and
alleges that it became due on that day. It will be pre-
sumed, in favor of the judgment of the’district court, that
the suit was not brought until after that date.

It is argued that there is a variance between the mort-
gage pleaded and that offered in evidence, the variance
relating only to the date of the mortgage. Asthe answer
expressly admits the execution of the mortgage pleaded,
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the offer of the mortgage in evidence was unnecessary,
and the variance is immaterial.

The remaining questions argued require for their deci-
sion an examination of the bill of exceptions to ascertain
the sufficiency of the evidence on certain points, for the
most part relating to the tax lien. The bill of exceptions
is manifestly incomplete, showing on its face that im-
portant matter received in evidence is omitted therefrom.
It is therefore unavailing for the purpose required.
(Missouri P. R. Co. v. Hays, 15 Neb. 224 ; Oberfelder v. Kava-
naugh, 29 Neb. 427; Dawson v. Williams, 37 Neb. 1; Schnei-
der v. Tombling, 34 Neb. 661; Omaha Fire Ins. Co. v. Berg,
44 Neb. 522; Conger v. Dodd, 45 Neb. 36; Nelson v. Jenkins,
42 Neb. 133; Storz v. Finklestein, 48 Neb. 27; Greenc v.
Greene, 49 Neb. 546; Van Etten v. Test, 49 Neb. 725.)

B ' AFFIRMED.

WILLIAM SIMPSON V. STATE BANK oF CERESCO ET AL.
FiLEp MAY 19,1898, No. 8084,

Sale: EXECUTORY CONTRACT: TITLE: TROVER. In an action of trover
against a mortgagee of goods by one claiming to have purchased
from the mortgagor prior to the mortgage, evidence examined
and held to sustain a finding that the contract relied on was
executory and that title had not passed.

Error from the district court of Saunders county.
Tried below before HorMmEes, J.  Affirmed.

Ricketts & Wilson, for plaintiff in error.
Good & Good, conira.

IrviNE, C.

This was an action in the nature of trover for certain
clothing alleged to belong to the plaintiff and to have
been by the defendant, the State Bank of Ceresco, con-
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verted to its own use. Sayers & Walker, a firm which
formerly owned the goods, was permitted to intervene as
a defendant. The case was tried without a jury and
there was a general finding for the defendants. The only
assignment of error to which the argument in the briefs
is applicable is that the finding is not sustained by the
evidence.

Sayers & Walker were engaged in a general mercantile
business at Ceresco. On October 12, 1894, Simpson made
some arrangement with them for the purchase of a quan-
tity of clothing from their stock. He, in the presence of
one or both members of the firm, selected the goods,
which were invoiced as selected, and it seems a portion
marked with a private cost mark by Simpson. They
were then carried into an adjoining room occupied by
Sayers & Walker in connection with their store, cer-
tainly as a warehouse and it seems to some extent as a
salesroom, and there placed in boxes which were nailed
up. Simpson then wrote his name on them and left
town. It seems that he was expected to return the fol-
lowing week and take the goods. A few hours after
Simpson left, Sayers & Walker made a mortgage to the
bank covering their entire stock of merchandise and some
other property, to secure an existing debt to the bank,
and subsequently made mortgages on the same property
to other creditors. After the bank’s mortgage was exe-
cuted, but before possession was taken thereunder,
Sayers & Walker unpacked the goods in controversy and
replaced them in the room from which they had been
taken. That night the bank took possession. Simpson
appeared the following week, expressed his desire to com-
plete his contract, and was informed that Sayers &
Walker had elected to rescind it. He then brought this
suit.

The argument is largely directed to the question
whether the acts of Simpson and Sayers & Walker, above
stated, were sufficient acceptance and receipt of the goods
to satisfy the ninth section of the statute of frauds, it

20
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being conceded that the goods were of the value of more
than §$50, that there was no note or memorandum in writ-
ing, and that no part of the purchase price was paid.
We do not think it necessary to examine the case from
that point of view, because we are convinced that the evi-
dence sustained the finding on the theory that there had
been no sale which would pass title regardless of the
statute of frauds. The nature of the contract with Simp-
son does not clearly appear from the evidence. It does
clearly appear that Sayers & Walker refused to permit
. Simpson to take the goods out of their building and that
Simpson acquiesced in their decision. In one place it
seems that the reason of the refusal was that something
was to be ascertained about property which was to be
received in exchange, and that an indemnity bond of
some kind was to be given by Simpson before he should
take the goods. In another it seems that Simpson
claimed an indebtedness to himself and that Walker re-
fused to allow the goods to go out until he was satisfied
that such indebtedness existed. Simpson himself testi-
fied that he did not take the goods because he had not
performed his part of the contract. From this the infer-
ence is almost conclusive that the selection and packing
of the goods were not intended to operate as a delivery,
and that the contract was executory, not to be consum-
mated by delivery until Simpson should perform the
consideration. Therefore title did not pass and Simp-
son is without remedy against the bank, or, in this kind
of an action at least, against Sayers & Walker.

AFFIRMED.
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BLOOMFIELD STATE BANK, APPELLANT, v. H. N. MILLER
' ET AL., APPELLEES.

FILED MAY 19, 1898. No. 8045.

—

. Mortgage: DrposiT oF TITLE DEEDS. A mortgage by the deposit
of title deeds, without writing, is not effective in this state.

While such a mortgage is recognized in England.
and while the law of England has been adopted by statute in this
state, the statute does not extend to those rules of the FEnglish
law which contravene the object and purpose of our own statutes.

3. : : STATUTE OF FRAUDS: REGISTRATION. A mortgage by
the deposit of title deeds violates the statute of frauds and is
contrary to the policy of the recording acts.

4. Statute of Frauds: ExcEprTiox. 'The exception of the statute of
frauds with regard to estates arising by act or operation of law
does not embrace cases where the creation of the estate depends
solely on the intention of parties to a contract.

: Orar. CoxTrACT: EQUITY. A court of equity cannot give
effect to an oral contract declared void by the statute of frauds,
under pretense of aiding an imperfect attempt to execute a con-
tract.

6. Mortgages: DrrosiT or TITLE DEEDs: KqQuiTy. Nor can such a
court enforce a mortgage by deposit of title deeds because the
loan which the deposit was made to secure has been actually
received by the depositor.

APPEAL from the distriect court of Knox county.
Heard below before RoBINSON, J.  Affirmed,

A. A. Welch, for appellant:

An equitable mortgage may arise from non-payment
of purchase money, deposit of title deeds, or an unsuc-
cessful attempt to make a valid mortgage deed. (Geale
r. Morris, 29 N. J. Eq. 222; Griffin v. Griffin, 18 N. J. Eq.
104 ; Hackett v. Reynolds, 4 R. 1. 512; Chase v. Peck, 21 N. Y.
584 ; Carpenter v. Black Hawk Gold Mining Co., 65 N. Y. 51.)

An equitable mortgage may be created by an unsuccess-
ful attempt to make a valid mortgage deed or to appro-
priate specific property to the discharge of a particular
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debt.. (Peckham v. Haddock, 36 I11. 38; Abbott v. Godfrey,
1 Manning [Mich.] 179.)

A mortgage defectively executed, or an imperfect at-
tempt to create a mortgage upon specific property for the
purpose of securing a debt, will create a specific lien upon
the property so intended to be mortgaged. (Daggett v.
Runkin, 31 Cal. 321; Love v. Sierra Nevada Lake, Water &
Mining Co., 32 Cal. 639; Peers v. McLaughlin, 88 Cal. 294;
Remington v. Higgins, 54 Cal. 620.)

An equitable mortgage may be created by deposit of
title deeds of a legal or an equitable estate, as security
for the payment of money, or by a conveyance legal in
its form of an equitable estate for that purpose. (Jarvis
v. Dutcher, 16 Wis. 326; Hutzler v. Phillips, 26 S. Car. 136.)

Right of plaintiff to equitable relief: McCorty v. Brack-
enridge, 20 8. W. Rep. [Tex.] 997; Garland v. Wells, 15 Neb.
298; Read v. Morton, 24 Neb. 760; Van Etta v. Evenson, 28
Wis. 33; Swartz v. Ballou, 47 Ia. 188; Field v. Stagg, 52 Mo.
534; Drury v. Foster, 2 Wall. [U. 8.] 24; Curtis v. Buckley.
14 Kan. 449; Cribben v. Deal, 21 Ore. 211; State v. Young,
23 Minn. 551; Nelson v. McDonald, 80 Wis. 605; Burnside
v. Wayman, 49 Mo. 356; Chauncey v. Arnold, 24 N. Y. 330;
McNab v. Young, 81 I11. 11; Putnam v. Sullivan, 4 Mass. 45.

Other references: Craig v. Leiper, 2 Yerg. [Tenn.] 193;
Polk v. Gallant, 34 Am. Dec. [N. Car.] 410; Mowry v. Wood,
12 Wis. 460; Smith v. Clarke, T Wis. 468; Boman v. Qriffith,
35 Neb. 361; Pleasants v. Blodgett, 39 Neb. 741; Veith r.
McMurtry, 26 Neb. 341; Garmire v. Willy, 36 Neb. 340; Sar-
age v. Hazard, 11 Neb. 323; Warner v. Trow, 36 Wis. 195.

Carter & Brown, contra:

The English rule that a mortgage by the deposit of
title deeds may be enforced has been criticised or repudi-
ated as being inconsistent with our system of convey-
ancing and registry laws, and as being in violation of
the statute of frauds. (Bicknell v. Bicknell, 31 Vt. 498;
Shitz v. Dieffenbach, 3 Pa. St. 233; Thomas’ Appeal, 30
Pa. St. 378; Edwards v. Trumbull, 50 Pa. St. 509; Bowers
v. Oyster, 3 P. & W. [Pa.] 239; Probasco v. Johnson, 2 Disn.
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[0.] 96; Bloom v. Noggle, 4 O. St. 45; Vanmeter v. McFaddin,
8 B. Mon. [Ky.] 435; Meador v. Meador, 3 Heisk. [Tenn.}
562; Gothard v. Flynn, 25 Miss. 58; Lehman v. Collins, 69
Ala. 127; Willigms v. Hill, 19 How. [U. 8.] 246-250.)

A court of equity is bound by the statute of frauds.
(Watson v. Brb, 33 0. St. 35; Abell v. Calderwood, 4 Cal. 90;
Paiterson v. Yeaton, 47 Me. 308; Beaman v. Buck, 9 S. & M.
[Miss.] 207; Skipwith v. Dodd, 24 Miss. 48 Chase v. Sec-
ond Ave. R. Co., 97 N. Y. 388.)

Irving, C.

D. C. Main held a contract with the state for the pur-
chase of the northwest quarter of section 32, township
32 north, of range 3 west, in Knox county, said land be-
ing state educational land. He also held a number of
leases of other educational land in the vicinity. In 1892
he entered into contracts with H. N. Miller, which had
for their effect the transfer to Miller of Main’s rights to
the land, payment of the consideration or a part thereof
being defelled The contract first referred to, and out
of which this action arises, was assigned to Miller by a
separate instrument. January 20, 1893, Miller made his
note to the Bloomfield State Bank for $500, representing
in part an overdraft and in part a loan made at that time
by the bank to Miller. At the same time Miller wrote
his name on the back of the assignment from Main to
himself, and delivered the assignment in that condition
to the bank, intending thereby to have it operate as se-
curity for the note. Prior thereto he had, by formal
written assignments, transferred his rights to the other
lands to French, to secure a debt he owed the latter.
In April or May, 1893, finding that he would be unable
to meet the payments to Main, Miller negotiated for the
sale of his rights to Sexton, Comstock & Co. Sexton,
Comstock & Co. not being prepared or not desiring to
make immediate payment to Main, an arrangement was
made among Miller, Main, French, and Sexton, Comstock
& Co., evidenced by a preliminary memorandum agree-
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ment, two formal contracts, and certain letters. No sin-
gle contract was joined in by all the parties to the trans-
action, but the nature of the arrangement is made plain
by a comparison of the different documents. Its precise
nature is not material; its general object was to procure
contracts of purchase in lieu of the leases, to pass all
rights eventually to Sexton, Comstock & Co., and to this
end that I'rench should pay to Main all moneys accruing
to him under his contracts with Miller, obtain the as-
signed contracts from Main and hold them until Sexton,
Comstock & Co. should repay French his advances to
Miller and to Main, when he should assign them to Sex-
ton, Comstock & Co. Accordingly French paid Main
what was due him, including the money due on the con-
tract first mentioned. Down to this point neither Main,
French, nor Sexton, Comstock & Co. knew of the trans-
actions between Miller and the bank. Learning thereof
Main refused to transfer the contract with the state to
French. The bank on its part, learning of the other
transactions, wrote above Miller’s signature on the as-
signment an assignment thereof to itself. Then it be-
gan this action against Miller, Main, and French, alleg-
ing in its petition the debt to the bank and that to secure
the payment thereof Miller agreed to assign the contract
with Main, that he wrote his name on the back thereof
and delivered it to the bank with authority to fill in above
the signature a formal assignment. It prayed a fore-
closure. Miller made default. French answered, deny-
ing all the material averments of the petition and alleg-
ing that for the purpose of securing title and conveying
to Sexton, Comstock & Co. in accordance with his con-
tract obligations he had bought the land of Main and
paid him therefor, all in ignorance of any claim by plain-
tiff. By way of cross-petition he prayed that Main be
required to assign the contract to him. Main in his an-
swer pleaded his good faith and offered to assign to
whomsoever the court might determine and to refund to
French what he had paid if the court should 80 order.
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The findings were against the plaintiff and the court or-
dered a conveyance by Main to French. Plaintiff alone
appeals.

By comparing the statement of facts with the issues it
will be seen that neither of the contesting parties suc-
ceeded in establishing the facts precisely as he pleaded
them. The bank wholly failed to show that it had any
authority to write the assignment over Miller’s signature,
or that the signature was placed there for such a purpose.
Even if there had been such authority, the assignment
was not written until after French’s rights had accrued
in his ignorance of the bank’s. The bank therefore can
claim nothing under the written assignment. On the
other hand, French pleaded only an assignment from
Main. Main had already assigned to Miller, so that un-
der that pleading French could claim only a subrogation
to Main’s right to the unpaid purchase-money, provided
the bank had any right derived from Miller, although
under the evidence French, or Sexton, Comstock & Co.,
whom he represented, was shown to have acquired Mil-
ler’s rights also. If the bank obtained no right, then it
cannot complain of the decree between the other parties.
If it did obtain any right from Miller, then the decree
must at least be modified. The proof showing that the
written assignment to the bank was unavailing, but also
showing that the contract between Main and Miller was
by the latter deposited with the bank with the clear inten-
tion on the part of both that it should stand as security
for a debt in part then contracted, we have thus dis-
tinctly presented for the first time in this state the ques-
tion whether the doctrine of an equitable mortgage by a
deposit of title deeds is sound.

It is unnecessary to review the English cases. ‘When
the doctrine was there first announced it provoked much
opposition, being justly considered a further invasion of
the statute of frauds. Lord Eldon expressed his em-
phatic disapproval of it, but considered the rule too well
fixed in his time to justify its overthrow. It must there-
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fore be accepted as the established doctrine of the Eng-
lish courts, and as a part of the law of England. The
common law is not with us an estate by inheritance, but
one by purchase. It is here in force by virtue of statute,
which provides: “So much of the common law of Eng-
land as is applicable and not inconsistent with the con-
stitution of the United States, with the organic law of
this territory, or with any law passed or to be passed by
the legislature of this territory is adopted and declared
to be law within said territory.” (Compiled Statutes,
ch. 15, sec. 1) No one would assert that the phrase
“common law” was there used in contradistinction to
the rules of equity; it undoubtedly includes the law de-
rived from the English court of chancery. On the other
hand, it was not the whole body of the English law which
was adopted, but only so much thereof as is applicable
(to the nature of our institutions), and is not inconsistent
with the constitutions or statutes, past or future. There
is certainly nothing in the constitution which conflicts
with the doctrine of parol mortgages, but when we ex-
amine the statutes the question assumes a different as-
pect. We have a statute of frauds in the main following
the outline of the famous statute of Charles II. By this
“No estate or interest in lands, other than leases for a
term not exceeding one year, nor any trust or power over
or concerning lands, or in any manner relating thereto,
shall hereafter be created, granted, assigned, or surren-
dered or declared, unless by act or operation of law, or by
a deed or conveyance in writing, subscribed by the party
creating, granting, assigning, surrendering, or declaring
the same.” (Compiled Statutes, ch. 32, sec. 3.) By sec-
tion 4 of the same chapter section 3 shall not be con-
strued “to prevent any trust from arising or being extin-
guished by implication or operation of law.” By section
5 every contract for the sale of lands or any interest in
lands shall be void unless the contract or some note or
memorandum be in writing and signed by the party by
whom the sale is made. By section 22 the term “estate



VoL. 55] JANUARY TERM, 1898. 249

Bloomfield State Bank v. Miller,

and interest in lands” shall be construed to embrace
every estate and interest, freehold and chattel, legal and
equitable, present and future, vested and contingent.
The language of these sections is so clear that it would
be immediately conclusive against the theory of parol
liens were it not for the fact that much of the language
is taken from the English statute, which in spite of its
plain provisions the English courts straightway set them-
selves to evade and fritter away by a process of miscon-
struction as systematic as it was ingenious. For years
the mischief of that policy has been realized and the dan-
ger of further pursuing it has been by most courts care-
fully avoided. The spirit of the statute should certainly
be preserved so far as possible. Its purpose and policy
no doubt is to prevent the creation or transfer of estates
in or liens upon lands, except by writing, definite and
complete in its terms. To enforce a mortgage created by
the mere deposit of title deeds is in the plainest violation
of such purpose and policy. It directly offends the very
letter of the law.

Again, in this state we have created by statute a sys-
tem whereby conveyances, including mortgages, must
be registered in a public office. The purpose of this sys-
tem is to afford security to titles by a public record which
parties dealing with land may, and for their own protec-
tion must, examine, and on which they may rely. Secret
transfers and liens are sought thereby to be prevented.
A mortgage by deposit of title deeds tends to defeat this
purpose. The recording acts have another bearing on
the question. In England title deeds followed the land.
The evidence of title lay not only in the delivery of a
deed, but in its continued possession by the grantee.
When, therefore, the owner parted with his muniments
‘of title he parted with the means of disposing of the land.
When the deposit was by way of pledge, the pledgee, by
his manual possession of the deeds, had the effective
power to prevent an untoward disposition of the land,
either such as would defraud him or such as would de-
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fraud others ignorant of his rights. But under our sys-
tem it is not usual to consult or even to inquire about the
original conveyances. They have performed their chief
office when they have been recorded. Thenceforth the
records become the practical evidence of title. By a
deposit of the deeds the pledgee does not obtain that ef-
fective control over the thing pledged which is essential
to such a security when not evidenced by writing,
whether that thing be real or personal.

IFor the reasons above stated this court has held that
the vendor of land, who delivers to his vendee a deed ab-
solute, does not retain a lien thereon for the unpaid pur-
chase-money. (Edminster v. H iggins, 6 Neb. 265; Ansley v.
Pasalro, 22 Neb. 662.) In Folsom v. M cCague, 29 Neb. 124,
Judge NORrVAL, speaking of an assignment of a-land con-
tract where the place for the vendee’s name was left
blank, said: “To make a valid assignment of these con-
tracts, it was as necessary to have an assignee as it was
the signature of the assignor. Until some one’s name
was filled in these blanks as assignee the appellees ap-
peared to be and were the real owners, * * * These
assignments of the contracts in blank were in violation
of the statute of frauds and void.” While none of these
cases is decisive of that before us, they all recognize the
principles already stated. We would, in the absence of
authority elsewhere, say without hesitation that the doe-
trine of equitable mortgages by the deposit of title deeds,
although a part of the law of England, is not here appli-
cable, is contrary to our statutes, and was therefore not
adopted by the legislature of the territory. This con-
clusion is reinforced by an examination of the decisiong
in other states, where by custom or by statute the com-
mon law has been acquired. For some or all of the rea-
sons suggested the doctrine has been repudiated in the”
following cases: Probasco v. J. ohnson, 2 Disn. [0.] 96 ; Leh-
man v. Collins, 69 Ala. 127; Bowers v. Oyster, 3 P. & W.
[Pa.] 239; Vanmeter v. McFaddin, 8 B. Mon. [Ky.] 435;
Bicknell v. Bicknell, 31 Vt. 498; Mcador v. M cador, 3 Heisk.
[Tenn.] 562; Gothard ». Flynn, 25 Miss. 58,
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While the courts of many states have to some extent
intimated an adherence to the English rule it has always
been on a citation of the English cases, without any dis-
cussion on principle of the objections to the enforcement
of that rule in this country. Moreover, these cases are
by no means so formidable as their bare citation in di-
gests and text-books would indicate. New York inva-
riably leads the list of states in these compilations, and
the first case cited is Jackson v. Dunlap, 1 Johns. Cas. [N.
Y.] 114. There land had been sold; the deed had not
been delivered, but was retained by the grantor as se-
curity for the purchase-money. Four judges held that
there had been no delivery and that title had never
passed. Kent alone thought that title had passed, but
that an equitable mortgage had been created. He does
not discuss the question and his opinion was a dissent,
but the case is cited as upholding the English rule.
Jackson v. Parkhurst, 4 Wend. [N. Y.] 369, merely holds
that an equitable mortgage is not available as a defense
in ejectment. The validity of such a mortgage for other
purposes was not involved in the case. Rockwell v. Hobby,
2 Sandf. Ch. [N. Y.] 10, was a case where a son had paid
his mother’s mortgage and retained an unrecorded deed
{0 her. It was there held that the retention of the deed
made an equitable mortgage, but the case loses force
from the further holding that independently of the deed
the son was subrogated to the rights of the mortgagee
whom he had paid. Chase v. Peck, 21 N. Y. 581, was a
case of a deed absolute; the remarks about deposits of
title deeds were obiter.

In New Jersey a very peculiar thing has occurred.
Griffin v. Griffin, 3 C. E. Green [N. J. Eq.] 104, was a bill
to compel the defendant to surrender to plaintiff deeds
to plaintiff’s ancestor of land in New York. It appeared
that they had been deposited as security. The court,
citing the New York cases we have mentioned, took them
as indicating that such a deposit operated in New York
as a mortgage, and therefore very properly refused to de-
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cree their surrender, without any reference to the New
Jersey law on the subject. But in Gale v. Morris, 29 N.
J. Eq. 222, the court announced the English rule as in
force in New Jersey and cited Griffin v. Qriffin, and also
Brewer v. Marshall, 4 C. B. Green [N. J. Eq.] 537, a case
where the doctrine was not involved, but mentioned by
way of remote illustration of a general equitable princi-
ple. Moreover, even Gale v. Morris did not require a de-
cision of the question. That was a suit to reform a mort-
gage on a life estate so as to embrace the fee ; the mistake
as between the parties was admitted, and the issue was
whether a subsequent mortgagee was charged with no-
tice so that the reformation could cut him out as to the
reversion.

Hackett v. Reynolds, 4 R. 1. 512, enforces such a mortgage
in a hard case, with the preliminary observation that
the fraudulent design of the debtors was so transparent
“that a court of equity would be disposed to find or to
make a way to thwart them.” From a peculiarly apolo-
getic tone in the opinion it is evident that the court
realized that it was making a way.

Hulzler v. Phillips, 26 S. Car. 136, often cited as sus-
taining the rule, holds distinetly that the case was not
within it. There was a dissent to the intimation that
the rule might be in force.

The following cases, frequently cited, will be found
on investigation to involve no such question, and the
remarks of the judges on the subject either to be obiter
or made for the purpose of excluding the question from
the case: Mowry v. Wood, 12 Wis. 460; Jarvis v. Dutcher,
16 Wis. 326; Abbott v. Godfrey, 1 Mich. 179; Peckham ».
Haddock, 36 111. 38; Roberts v. Richards, 36 I11. 339 ; Car-
penter v. Black Hawk Gold Mining Co., 65 N. Y. 43; Hall ¢.
McDuff, 24 Me. 311; Wright v. Troutman, 81 I11. 374.

Williams v. Stratton, 10 8. & M. [Miss.] 418, says:
“Such a mortgage is in direct opposition to the statute
‘of frauds, in regard to which we have said that we will
create no exceptions not found in the statute.”
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Mandeville v. Welch, 5 Wheat. [U. 8.] 277, does not
sustain the doctrine. Judge Story merely says in that
case: “It may be admitted, that according to the course
of the authorities in England, and as applicable to the
state of land titles there” a deposit of title deeds creates
a mortgage. Whatever inference might be drawn from
that language as to the position of the supreme court of
the United States is dispelled by the emphatic words of
- Justice Campbell in Williems v. Hill, 19 How. 246, “Nor
can the real property conveyed in the deed be retained
as security for advances or debts subsequently made,
on the strength of a parol engagement.”

The case of First Nat. Bank v. Caldwell, 4 Dill. [U. S.
C. C.] 314, is entitled to more than passing consideration,
not only from the eminent ability of the judge who de-
cided it, but as being a case from this federal district
and to which the law of Nebraska was applicable. There
certain railroad coupons were held as a pledge. They
were exchangeable for land, and by arrangement of the
debtor and creditor they were exchanged, land contracts
being issued in the name of the debtor but delivered to
the creditor. The court held that the pledgee had a lien
superior to that of a judgment creditor. Judge Dillon,
however, declined to pass on the question whether a lien
could be created by the mere deposit of title deeds. The
fact that there they stood in lieu of coupons held in
perfect pledge was the controlling fact in his mind. Giv-
ing, however, due weight to his apparent opinion in fa-
vor of the English rule, we do not feel that we can adopt
it in the face of what seems to us the overwhelming
reason and weight of authority against it.

The plaintiff argues that so far as the reasons urged
for denying the lien are founded on the statute of frauds
they are of no force because our statute excepts from
its operation estates arising by act or operation of law.
This phrase occurs twice in the statute—once in section
3, already quoted, and again in section 4, with reference
to trusts. (Compiled Statutes, ch. 32.) The phrase is
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twice found in the statute of 29 Car. II, ch. 3, and in the
same connection; in section 3 in very similar words to
our section 3; in section 8 with regard to trusts. Section
8 of the English statute excepts trusts arising by impli-
cation or construction of law and extinguishments or
transfers by act or operation of law, while our section
4 excepts trusts arising or extinguished by implication
or operation of law. It is manifest, from the closeness
of context, that the phrase was used in our statute in
the English sense. We have not found any exact defini-
tion thereof. Chancellor Kent, in Simonds v. Catlin, C.
& C. [N. Y.] 346, said: “These words are strictly tech-
nical, and refer to certain definite estates, such as those
by curtesy and dower and those created by remittitur.”
In Bouvier’s Law Dictionary it is said that the term
indicates the manner in which a party acquires rights
without any act of his own. There can be no doubt
that parliament intended no more than these statements
imply, at least in the third section of the statute. In
the eighth section trusts were involved, and the object of
the exception seems to have been to avoid the destruc-
tion of the ingenious method of conveyancing derived
from the doctrine of trusts and the construction which
had been placed on the statute of uses, and to preserve
resulting and constructive trusts. Whatever may have
been the precise idea in the legislative mind, it is clear
that the exception was not meant to give effect to con-
tracts which the parties had failed to express in the form
required by the statute. Such an interpretation would
render the exception wholly destructive of the statute.
Yet it requires that interpretation to bring this case
within the exception. The lien here arises, if at all,
solely from the contract of the parties. It is not a re-
sult flowing by law independent of their contract, or
even derivative from any valid contract which they
made.

Finally, it is insisted that a court of equity will en-
- force the lien as the result of an imperfect attempt to
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create a legal mortgage. Certain California cases are
cited in support of the argument. The power of equity
is frequently asserted to reform instruments and to com-
pel their execution under certain circumstances. But
neither the petition nor the evidence presents a case for
the reformation of an instrument or the specific per-
formance of a contract. There is not made out, as sug-
gested, a case for the specific performance of an oral
contract on the ground of part performance. The plain-
tiff has not altered its position except by paying the
consideration, and that alone is not such a part perform-
ance as will take a case out of the statute of frauds.
Moreover there was no contract to specifically enforce.
Miller did not promise to execute a mortgage. He in-
dorsed the contract and delivered it, which was all that
his contract contemplated. Nothing more could be re-
quired, at least where the rights of third persons have
intervened. In no way can the bank be given any relief
except by giving effect to a transaction which the law
has denounced as void. :
AFFIRMED.

A. HALLAM ET AL., APPELLANTS, V. OTTO TELLEREN
ET AL., APPELLEES.

F1LED MAY 19,1898. No. 8112.

1. Note: ATTORNEYS’ FEES As CosTs: CONFLICT OF LAWS. A note made
and payable in Jowa provided that if suit should be commenced
thereon a reasonable sum should be allowed as attorneys’ fees to
be taxed with the costs. Held, That this was a provision relating
to the remedy and not a substantive part of the contract, and
although lawful in Iowa, being contrary to the law of Nebraska,
will not be enforced here.

2. : INTEREST. A note providing for a legal rate of interest until
maturity, and for a higher, but still legal, rate after maturity,
is valid and will be enforced according to its terms.

3. : : PeEnaLTY. But a provision for a legal rate until

maturity, and if the note should not then be paid, a higher rate
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from the date of the note, is, so far as it provides for a higher
rate before maturity, in the nature of a penalty and will not be
enforced.

4. It is competent for the parties to contract for pay-

ment of interest at stated periods, and that installments of in-
terest not paid at the time they fall due shall themselves bear
interest, provided, however; that the whole interest so reserved
shall not exceed ten per cent per annum, simple interest, on the
debt.

5. Vendor and Vendee: ASSUMPTION OF MORTGAGE: ESTOPPEL. One
who purchases land incumbered by a mortgage, receiving a deed
excepting the mortgage from the covenant aguinst incumbrances,
and in paying the consideration deducts the lawful amount of
the mortgage, is not thereby estopped from pleading the ille-
gality of part of the mortgage contract.

APPEAL from the district court of Cedar county. Heard
below before Norris, J. Reversed.

W. E. Gantt, for appellants.
J. C. Robinson. contra.

Irving, C.

This was an action to foreclose a mortgage given by
Telleren to the plaintiffs to secure four notes. Two had
been paid. The following is a copy of one of the remain-
ing notes, default in the payment of which was alleged.
The other was of like tenor:

“$280.00. IpA GRrROVE, IowA, October 20, 1885.

“On or before October 20, 1890, after date, for value
received I promise to pay A. Hallam and P. Lloyd, or
order, two hundred and eighty dollars, with interest
thereon at the rate of eight per cent per annum if paid
when due, ten per cent from date if not, payable annually
at the office of A. Hallam, Ida Grove, Jowa. Should any
of the interest not be paid when due it shall bear interest
at the rate of ten per cent per annum, and a failure to
pay any of said interest within thirty days after due
shall cause the whole note to become due and collectible
at once. It is also stipulated that a justice of the peace
shall have jurisdiction herein to the amount of $300, and
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should suit be commenced to enforce the collection of
this note a reasonable sum shall be allowed as attorneys’

fees and taxed with the costs on the cause.
“Orro TELLEREN.”

Boughn had bought the land after the mortgage was
executed, his deed excepting the mortgage from the cove-
nant against incumbrances. Itis shown by the evidence
that in fixing the purchase price there was deducted from
the agreed price the amount of the notes with interest
at eight per cent. A tender was pleaded by Boughn,
and the evidence showed that Boughn had offered to
draw his check to Hallam for the principal of the notes
with interest at eight per cent, but had tendered Do
money, nor had he actually drawn the check, Hallam:
stating that he would not receive it. Boughn says that
this occurred about the time the notes matured, but does
not pretend to fix the time accurately. Hallam testifies
that it occurred long after maturity. Defendants cer-
.tainly failed to make good the plea of tender at maturity.
The only positive proof is that it was later. The dis-
triet court held that only eight per cent simple interest
was recoverable, without an attorney’s fee, and found
that there had been a sufficient tender of the amount due,
awarding a foreclosure for the sum so determined and
awarding costs against the plaintiffs. Plaintiffs appeal.

The petition alleges and the proof shows that the notes
were made and payable in Iowa, and that by the law of
that state such a provision as that in the notes for the
taxation of attorneys’ fees is valid and enforceable. But
such a provision is a stipulation for costs and refers to
the remedy. It is not a substantive part of the contract
jtself and cannot be enforced in another jurisdiction.
(Security Co. v. Eyer, 36 Neb. 507.) The decree of the dis-
trict court ‘was right in that respect.

The question of interest is different. The law of Iowa
on that point is neither proved nor pleaded and must
therefore be presumed to be the same as our own. (IM'ite-
gerald v. Fitzgerald & Mallory Construction Co., 41 Neb. 374.)

21
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It is the settled law of this state that where a note pro-
vides for a lawful rate of interest until maturity, and
for a higher but still lawful rate after maturity, the con-
tract is valid and will be enforced according to its terms.
(Havemeyer v. Paul, 45 Neb. 373; Omala Loan & Trust Co.
v. fanson, 46 Neb. 870; Home Fire Ins. Co. v. F'itch, 52 Neb.
88; Crapo v. Hefner, 53 Neb. 251.) But this contract is
not of that character. It is to the effect that the notes
shall bear eight per cent interest provided they are paid
when due, but if not then paid they shall bear ten per
cent interest from their date. In Upton v. O’ Donahue, 32
Neb. 565, such a provision was denounced as a penalty
and the court refused to enforce it. We think that de-
cision was correct as to refusing the higher rate from
the date of the note until its maturity. We are aware
that some authority exists in favor of the legality of
such a contract, but those cases seem contrary to prin-
ciple. If such provision is not a penalty it must be a
stipulation of damages. Compensation for the use of the
money until maturity is contracted for at the lesser rate. '
Anything additional must be as damages for not paying
when due. Damages for the withholding of money are
always measured by interest, from the time the money
should have been paid, not from a past date. The law
limits the right of persons to contract for such damages
to ten per cent; that is, ten per cent during the default.
To sustain a stipulation of damages allowing ten per
cent from a past date would be to permit an evasion of
the usury laws. The time of the default in its nature
determines the quantum of damages. The time the debt
ran before it became due bears no relation whatever to
the actual damage because of failure to pay when due,
and interest before default cannot compensate for delay
in paying after maturity. These considerations stamp
that part of the contract as a penalty, and it is quite
evident that it was inserted as such. Such, for a long
time, seems to have been the view of the English courts.
(Holles v. Wyse, 2 Vern. 289; Strode v. Parker, 2 Vern. 316;
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Orr v. Churchill, 1 H. Bl. 227; Seton v. Slade, 7 Ves. Jr.
273.)

As it was not shown that any tender was made at
maturity, and as the plaintiffs would be entitled to ten
per cent interest after maturity, and Boughn tendered
only eight per cent, if anything, it is unnecessary to de-
cide whether the predeclared refusal of Hallam to accept
that sum excused the failure to make an actual tender.
The tender was in amount insufficient. It was insuf-
ficient for another reason. Interest was payable annu-
ally and interest installments were overdue. The note
provided that interest not paid when due should beav -
interest. This provision is valid when the whole amount
so reserved does not exceed ten per cent simple interest.
(Mathews v. Toogood, 25 Neb. 99; Murtagh v. Thompson, 28
Neb. 358; Richardson v. Campbell, 34 Neb. 181; Lewis In-
vestment Co. v. Boyd, 48 Neb. 604.)

It is argued that Boughn cannot be heard to assert
that any part of the contract was illegal, because he
assumed the payment of the debt and is estopped to
deny its validity. He merely took the land charged
with the mortgage and in computing the amount to be
paid withheld from the vendor the amount of the incum-
brance, calculating interest at eight per cent. He did
not withhold anything to which the vendor would be
entitled, because of a miscomputation. His acts did
not change the character of the mortgage nor increase
its amount. There is no estoppel in the case.

The decree must be reversed and the cause remanded
with directions to enter a decree for an amount to be
determined by allowing interest on the principal debt at
the rate of eight per cent until maturity, ten per cent
thereafter; also by allowing interest at the rate of ten
per cent on unpaid interest installments from the time
they became due; no further compounding and no attor-
neys’ fees; but costs should be taxed against defendants.

REVERSED AND REMANDED.
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HoME FIRE INSURANCE COMPANY OF OMAHA V. W.
BERNSTEIN.

FirLep JUNE 9,1898. No. 8174.

1. Insurance: KNOWLEDGE OF AGENT. Knowledge on the part of the
agent of an insurance company, aunthorized to countersign and
issue its policies, of facts which render the contract voidable at
the insurer’s option is knowledge of the company, and of such
facts is that additional insurance has been obtained contrary to
an expressed condition of the contract. Gans v. St. Paul & Marine
Ins. Co., 43 Wis. 108, and Eagle Fire Co. v. Globe Loan & Trust Co.;
44 Neb. 380, followed.

: ENTIRE AND DIvISIBLE PoLiciES. A policy of insurance in
which the sum thereof is stated in the aggregate, but further
expressed in a specific amount on each several designated por-
tions of the insured property, is not an entire and indivisible
contract, but as to each division of the property it is entire,
though there may be included in a division several articles.-

2.

3.

: ———. A condition or provision of such a policy will not
be construed as applicable to the property considered as a whole,
but as operative and of force relative to each separated portion or
division thereof.

: PROVISION AGAINST INCUMBRANCES. If 3f several
articles included in one of the divisions of property in such a
policy, and as to which tlae amount for which the several articles
are insured is stated in gross, and not in any manner specifically.
any are incumbered by mortgage, it is violative of a condition of
the contract wherein it is provided “This entire policy, unless
otherwise provided by an agreement indorsed hereon or added
hereto, shall be void, * % # if the property now is, or shall
become during the term of this policy, incumbered by mortgage
or otherwise;” and such violation is effective ground of defense
for the company in an action on the policy for a loss by fire of
the said articles or some of them. :

ERROR from the district court of York county. Tried
below before BATES, J. Reversed.

The opinion contains a statement of the case.

B. G. Burbank, for plaintiff in error:

The procuring of additional insurance subsequent to
the issuan»ce of the policy rendered it void. (Union Mlutual
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Life Ins. Co. v. Mowry, 96 U. 8. 544; Walton v. Agricultural
Ins. Co., 116 N. Y. 317; Kimball v. Ztna Ins. Co., 9 Allen
[Mass.] 540; Eagle Fire Co. v. Globe Loan & Trust Co., 44
Neb. 381; German Ins. Co. v. Heiduk, 30 Neb. 288; Bur-
lington Ins. Co. v. Campbell, 42 Neb. 208; Cleaver v. Traders
Ins. Co.,32 N. W. Rep. [Mich.] 660, 39 N. W. Rep. [Mich.]
571; American, Ins. Co. v. Neiberger, 74 Mo. 173; Swan v.
Watertown Fire Ins. Co., 96 Pa. St. 43; New York Life Ins.
Co. v. Fletcher, 117 U. 8. 519; Richardson v. Maine Ins.
Co., 46 Me. 394; Johnson v. Dakota Fire & Marine Ins. Co.,
45 N. W. Rep. [N. Dak.] 799; Hankins v. Rockford Ins. Co.,
35 N. W. Rep. [Wis.] 34; Brown v. Massachusetts Mutual
Life Ins. Co., 59 N. H. 307; Gould v. Dwelling-House Ins.
Co., 51 N. W. Rep. [Mich.] 455; Herbst v. Lowe, 65 Wis.
321; Quinlan v. Providence-Washington Ins. Co., 31 N. E.
Rep. [N.Y.] 31)

The execution of the chattel mortgages rendered the
entire policy void. (Agricultural Ins. Co. v. Morrow, 43
Neb. 788; Lee v. Agricultural Ins. Co., 44 N. W. Rep. [Ia.]
683; Koontz v. Hannibal Savings & Ins. Co., 42 Mo. 126;
Holloway v. Dwelling-House Ins. Co., 21 Ins. L. J. [Mo.]
379.)

Jacob Fawcett, also for plaintiff in error.

N. V. Harlan, contra:

Knowledge on the part of an agent of an insurance
company, of facts that render the contract voidable at
the insurer’s option, is knowledge of the company. (Eagle
Fire Ins. Co. v. Globe Loan & Trust Co., 44 Neb. 381; Gans
v. St. Paul Fire & Marine Ins. Co., 43 Wis. 108; Home Fire
Ins. Co. v. Hammang, 44 Neb. 566.)

An agent of an insurance company may verbally waive
the conditions of a policy of insurance, though the policy
provides that conditions can only be waived by writing
indorsed thereon. (Bayle Fire Ins. Co. v. Globe Loan &
Trust Co., 44 Neb. 381; Hughes v. Insurance Co. of North
America, 40 Neb. 626; Burlington Ins. Co. v. Rivers, 28
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S. W. Rep. [Tex.] 453; Pheniz Ins. Co. of Brooklyn v.
Covey, 41 Neb. 724.)

The incumbering of a part of a number of chattels,
where the property can be distinguished and separated,
does not render the policy void as to the unincumbered
portion. (State Ins. Co. v. Schreck, 27 Neb. 527; Merrill v.
Agricultural Ins. Co., 78 N. Y. 452; Knowles v. American
Ins. Co., 21 N. Y. Sup. 50; Pheniz Ins. Co. v. Lorenz, 29
N. E. Rep. [Ind.] 604.)

HARRIsON, C. J.

Of date May 1, 1893, there was countersigned by the
agents of the plaintiff at York and issued to defendant
in error a policy of insurance against loss by fire which
in respect to consideration, time of existence of the con-
tract, the location and description of the property in-
sured was in terms as follows:

“In consideration of nine dollars premium, and the
stipulations herein named, does insure W. Bernstein, for
the term of one year from the first day of May, 1893, at
noon, to the first day of May, 1894, at noon, against all
direct loss or damage by fire except as hereinafter pro-
vided.

“To an amount not exceeding six hundred dollars, to
the following described property while located and con-
tained as described herein and not elsewhere, to-wit:
$25, on his one-story frame shingle roof barn; $25, on
his carriage and harness contained therein; $550, on
his stock of harness, saddles, collars, fly-nets, whips,
leather in stock, harness hardware, consisting of buckles
and iron furnishings for harness, and all merchandise
usually kept for sale in a general harness store. All
while contained in a one-story frame, shingle roof build-
ing, situated on lot one (1), block 44, New York, now
city of York, Nebraska.”

In an action instituted for defendant in error in the
county court of York county it was alleged that on March
1, 1894, the insured property, except the barn and car-
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riage and harness, was destroyed by fire, and of the
payment to which the company by its contract was ob-
ligated there had been a refusal and failure on its part.
In the answer filed for the company it was pleaded,
among other defenses, that of the conditions and restric-
tions of the policy it was provided: “This entire policy,
unless otherwise provided by an agreement indorsed
hereon or added hereto, shall be void if the assured now
has, or shall hereafter have, make, or procure any other

. contract of insurance, whether valid or not, on the prop-
erty covered in whole or in part by this policy; or if
the property now is, or shall become during the term of
this policy, incumbered by mortgage or otherwise;” and
that the defendant in error had violated each of the fore-
going by the procurement of additional insurance on
the property, and had incumbered the same by the exe-
cution and delivery to designated parties of chattel mort-
gages thereon. In the reply it was asserted that of the
additional insurance the agents of the company had no-
tice prior to the time of the destruction of the property.
In regard to the chattel mortgages it was admitted that
they were executed and delivered, but it was pleaded
that they were of only a part of the property, of which
there was sufficient remaining unincumbered to amount
in value to more than the sum expressed in the contract
of insurance. TFrom a judgment in the county court
there was an appeal to the district court, wherein the
pleadings were the same as had been filed in the county
court. A jury was waived and a trial resulted in a judg-
ment against the company.

In error proceedings for the company it is urged that
the policy was avoided by the additional insurance on
the property which was obtained by defendant in error.
This is met for the defendant in error by the fact which
appeared in evidence that the agents of the company at
York had notice of the additional insurance. Of this
branch of the argument it must be. said that the condi-
tion of the policy relative to other insurance, the manner
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of issuance of policies which was by the local agents
after countersigned by them, and the knowledge which
the agents received of the other insurance, all were of
such nature as in combination to bring the matter here
involved directly within the rule announced in the
opinion in Eagle Fire Co. v. Globe Loan & Trust Co., 44 Neb.
380, wherein it was stated of a like contention: “Knowl-
edge on the part of the agent of an insurance company
authorized to issue its policies, of facts which render
the contract voidable at the insurer's option, is knowl-
edge of the company.” And also to render inapplica-
ble the doctrine of German Ins. Co. v. H eiduk, 30 Neb. 288,
cited on this subject for the company.

It is also contended for the company that by reason
of the incumbrance or chattel mortgages placed on the
personal property by defendant in error the company
was released from liability. We have copied herein the
portion of the policy descriptive of the property insured,
and it will be noticed by its perusal that although the
amount to which the contract extended was stated in the
aggregate $600, there were further statements by which
the sum was made applicable separately to barn $25,
$25 on carriage and harness, and $550 “on his stock of
harness, saddles, collars, fly-nets, whips, leather in stoek,
harness hardware, consisting of buckles and iron fur-
nishings for harness, and all merchandise usually kept
for sale in a general harness store.” This constituted the
contract severable in relation to the three stated kinds
of property, and not as a whole entire and indivisible,
and a mortgage on the barn would not have precluded
a recovery for a loss by fire of either of the other kinds
of property described; or a mortgage on any one of the
designated divisions would have afforded no defense in
an action to recover for a loss by fire of either of the
others. (State Ins. Co. v. Schreck, 27 Neb. 527 ; German
. Ins. Co. v. Fairbank, 32 Neb. 750; Pheniz Ins. Co. v. Grimes,
33 Neb. 340.) But it must be added that relative to each
specifically designated property or list of stated arti-

-
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cles to which a certain sum was set apart to be paid,
for its loss, the contract was entire and indivisible, and
the policy must be subjected to a construction which
makes it applicable in its several conditions to its sev-
erability in respect to property. To do so makes the
statement in regard to incumbrance of force as to each
of the divisions of articles insured. But it is urged in
this connection that the words of the policy are “if the
property now is, or shall become * * * jincumbered
by mortgage or otherwise,” that this means all the prop-
erty, and an incumbrance of any part would or did not
affect the insurance; that if it was desired to make the
prohibition against an incumbrance apply to other than
all the property it should be framed to read as do a
great many,—the property or any part thereof. This
has support in Phaniz Ins. Co. v. Lorenz, 29 N. E.
Rep. [Ind.] 604. With this we cannot and do not agree.
It is probably true that insurance contracts are strictly
construed against the insurer, but this does not require
that a meaning should be given them not in consonance
with good reason and fairness in the due enforcement of
the contract between the parties thereto. As we have
before stated, after it is determined that the contract is
divisible in relation to the property insured, the other
portions of the policy each must be held applicable to
any separable part. The reason for the restriction in the
policy in respect to incumbrance is that the risk which
the company has assumed may not be increased. In
theory, at least, anything which decreases the interest
of the insured in the property correspondingly increases
the risk. A mortgage or other incumbrance does this, and
an incumbrance by mortgage of any or all the articles des-
ignated in gross in any of the divisions of the property
included in the policy here in question was directly
within the spirit and intent, and fairly and reasonably
within the unstrained, clear import of the words of the
contract, violative thereof, and furnished forceful mat-
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ter of defense herein for the company. It follows that
the judgment was erroneous and must be reversed.

REVERSED AND REMANDED.,

DAvip ApLER & Soxs CLOTHING COMPANY, APPELLEE,
AND TFIRST NATIONAL BANK OF OMAHA ET AL., AP-
PELLANTS, V. MARTA HELLMAN, APPELLANT, ET AL.

FirLep JUNE 9, 1898. No. 7762.

1. Witnesses: TRANSACTIONS WITH PERSONS DECEASED: FRAUDULENT
ConVEYANCES. In an action, by creditors of an estate in which
there is a deficiency of assets to meet debts, to set aside alleged
fraudulent conveyances of property, during lifetime by the de-
ceased, to the party executrix of the estate, and to subject such
property to the payment of debts of the deceased, the executrix
is incompetent, under the provisions of section 329 of the Code
of Civil Procedure, to testify of the transaction or agreement
from which the conveyance originated.

: ATTORNRYS: CONFIDENTIAL COMMUNICATIONS. The
testimony of an attorney, who was present as adviser of one or
both parties, of the conversation between them or disclosures
then made may not be suppressed on the ground that the dis-
closures were confidential communications, or privileged, in an
action between the parties or their personal representatives,

3. Dower: EXTINGUISHMENT. The dower right of a wife in the real
estate of her husband while inchoate is not a possessory right,
but is a present, subsisting right or interest of a legal character,
and can only be extinguished by the voluntary release or act of
the wife or operation of law. (Butler v. Fitzgerald, 43 Neb. 192;
Wylie v. Charlton, 43 Neb. 840.)

4.

: RELEASE: MORTGAGE. The wife may make her release of
her dower interest, or by signature to a mortgage that it be
subjected to the lien and operation thereof, matter of forceful
consideration for the conveyance to her of other property.

5. Fraudulent Conveyances: INTENT. In an attack on a conveyance
by creditors as fraudulent, in this state, the question of the intent
with which the conveyance was made is one of fact and not of
law. (Compiled Statutes, ch. 32, sec. 20.)

: HusBAND AND WIFE: BURDEN OF ProoF. Tf a conveyance of
property by a husband to his wife is sought to be avoided by
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creditors for its fraudulent character, the burden of proof is on
the wife to establish the bona fides of the transfer.

7. Insolvency: DEFINITION. As a general rule, insolvency means that
the party whose business affairs are in guestion is unable to pay
his debts as they become due in the ordinary course of his daily
transactions. (Buchanan v. Smith, 16 Wall. [U. 8.] 308.)

8. Insolvency may mean the inadequacy of a man's

funds or property to pay his debts.

9. Husband and Wife: GIrFTs. A man may make a gift to his wife or
- relatives, if he retain sufficient property subject to execution at
the then fair valuation to satisfy all his debts; and that he has
made such gift under such circumstances does not of itself as
evidence stamp or establish the transfer fraudulent as to cred-
itors.

10.

. GooD FAITH oF TRANSFER. Held, That the evidence in the
present case sustained a finding of the bona fides of certain trans-
fers of property from a husband to his wife.

11. Life-Insurance Premiums: RECOVERY BY CREDITORS. As a general
rule, premiums paid for life insurance in favor of a wife and
children, or either, cannot be recovered by creditors as made in
fraud of their rights, though the debts were existent at the times
of such payment.

12. Husband and Wife: TITLE T0 REALTY: EsToPPEL. If a wife allow
her husband to retain the title of property to which she is en-
titled in her own right, and use it to obtain credit, as against the
enforcement of a debt which a creditor was influenced by the
husband’s apparent, and in the transaction asserted, ownership
of the property to allow him to contract, she may be estopped
to claim the property.

APPEAL from the district court of Douglas county.
Heard below before DUFFIE, J. Affirmed.

The opinion contains a statement of the case.

Warren Switzler, for the First National Bank of Omabha,
appellant, and others:

There was no legal evxdence offered to support the al-
leged contract between Mr. and Mrs. Hellman. Mrs. Hell-
man and Mr. Connell were both incompetent witnesses.
As against the representatives of a deceased person Mrs.
Hellman cannot disclose the communications made to
her by her husband. An attorney should not be per-
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mitted to disclose confidential communications properly
intrusted to him in his professional capacity. (Wertz v.
Merritt, 39 N. W. Rep. [Ia.] 103; Johnston v. Johnston, 27
N. E. Rep. [IIL] 930; Muir v. Miller, 47 N. W. Rep. [Ta.]
1011; Bradford v. Vinton, 26 N. W. Rep. [Mich.] 401;
Brock v. Brock, 9 Atl. Rep. [Pa.] 486; Skinner v. Skinner,
38 Neb. 756; Wylie v. Charlton, 43 Neb. 840; Westover v.
Aitna Life Ins. Co., 99 N. Y. 56; Hull . Lyon, 27 Mo. 570;
Whiting v. Barney, 30 N. Y. 330; Root v. Wright, 84 N.'Y.
" 725 Yates v. Olnsted, 56 N. Y. 632; Robson v. Kemp, 4 Esp.
[Eng.] 233; Britton v. Lorenz, 45 N. Y. 57; Edington v.
Aina Life Ins. Co., 77 N. Y. 564; Pierson v. People, 79 N.
Y. 424; Glenn v. Liggett, 47 1ed. Rep. 472; Liggett v. Glenn,
2C. C. A. [U. 8.] 286; State v. Dawson, 90 Mo. 149.)

The alleged contract between Mr. and Mrs. Hellman,
if proved, cannot be enforced. It was obtained under a
misapprehension of the law and facts which amounted
to false pretenses. The dower interest was not a suffi-
cient consideration. If the contract was proved by com-
petent evidence and sustained consideration, still Mrs.
Hellman is estopped to urge it. (T'rumble v. Trumble, 37
Neb. 340; Smith v. Sieberling, 835 F'ed. Rep. 677; Roy v.
McPherson, 11 Neb. 197; Stecle v. Coon, 27 Neb. 586; Sexton
v. Wheaton, 8 Wheat. [U. 8.] 229; Worseley v. De Mattos,
1 Burr. [Eng.] 467; Leukener v. I'rceman, Freem. Ch.
[Eng.] 236; Goldsmith v. Fuller, 30 Neb. 569; Early v.
Wilson, 31 Neb. 459; Swartz v. McClelland, 31 Neb. 646;
Hews v. Kenney, 43 Neb. 815.)

The assignment of the insurance was a fraud on cred-
itors. (Tomia County Savings Bank v. McLean, 48 N, W.
Rep. [Mich.] 159; Elliott Appeals, 50 Pa. St. 75; Freeman
v. Pope, 9 L. R. Eq. 206; Anderson v. Hay, 85 Pa. St. 202;
Stokes v. Coffey, 8 Bush [Ky.] 533; Payne v. Pusey, 8
Bush [Ky.] 567; Hathaway v. Sherman, 61 Me. 475; An-
thracite Ins. Co. v. Sears, 109 Mass. 383; Barry v. Bquita-
ble Life Assurance Co., 59 N. Y. 593; Pence v. Makepeace,
65 Ind. 360; Stigler v. Stigler, 77 Va. 163; Talcott v. Field,
34 Neb. 611; Fearn v. Ward, 80 Ala. 555.)
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A creditor of the hushand may recover premiums paid
by an insolvent on insurance. (Central Bank of Wash-
ington v. Hume, 128 U. 8. 195; Merchants & Miners Trans-
portation Co. v. Borland, 31 Atl. Rep. [N. J.] 278; Central
Nat. Bank v. ITume, 9 Sup. Ct. Rep. 41.)

The creditors are the proper parties to bring suit, and
in so doing they become the representatives of the de-
ceased person. (Harreyv. McDonell, 21 N. E. Rep. [N.Y.]
695; Grier v. Cagle, 87 N. Car. 377; Martin v. Smith, 25
W. Va. 579; Ncw York Mutual Life Ins. Co. v. Armstrong,
117 U. 8. 597; Reddick v. Keesling, 129 Ind. 128; Davis
v. Davis, 26 Cal. 37; Hollister v. Young, 41 Vt. 160; Wamsley
v. Crook, 3 Neb. 344; Ransom v. Schnela, 13 Neb. 78;
Clark v. Clough, 23 Atl. Rep. [N. H.] 526; New York Life
Ins. Co. v. Flack, 3 Md. 352; Houscl v. Cremer, 13 Neb.
300.)

Decisions on insolvency applicable to the case: Hinde
v. Longworth, 11 Wheat. [U. 8.1 199; Miller v. Thompson,
3 Port. [Ala.] 196; Schaible v. Ardner, 56 N. W. Rep.
[Mich.] 1105; Winchester v. Charter, 97 Mass. 140; Pot-
ter v. McDowell, 31 Mo. 62; Farrow v. Hayes, 51 Md. 498;
Allen v. McTavish, 8 Ont. App. [Can.] 440; Phelps v.
Curts, 80 I11. 112; Gardiner Bank v. Wheaton, 8 Me. 381;
Roberts v. Radcliff, 35 Kan. 502; Babeock v. Eckler, 24
N. Y. 632; Morrill v. Kilner, 113 1. 318; Bohannon v.
Combs, 79 Mo. 305; Recves v. Sherwood, 45 Ark. 520; Bul-
lett v. Worthington, 3 Md. Ch. 99; Willigms v. Banks, 11
Md. 198; Kipp v. Hanna, 2 Bland Ch. [Md.] 33.

Where a judgment debtor has frandulently conveyed
“his property to hinder and delay creditors, the party who
first invokes the aid of the court to set aside such con-
veyance acquires 2 prior lien for his judgment. (Pullis
v. Robison, 78 Mo. 202; George v. Williamson, 26 Mo. 190;
Bank of U. 8. v. Burke, 4 Blackf. [Ind.] 141; Hills .
Shercood, 48 Cal. 393; Henriques v. Hone, 2 Edw. Ch.
[N. Y.] 123; Richardson o. Ralphsnyder, 20 8. E. Rep.
[W. Va.] 854; Citizens Bank v. Farwell, 11 C. C. A. [U. 8.]
108; Miner v. Lane, 87 Wis. 348; Brown v. Carroll, 41 8.
Car. 50.)
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Connell & Ives, for Maria Hellman, appellant:

Assuming the evidence of the agreement to convey
is inadmissible, the transfer of the home as well as that
of the insurance policy, and the payment of the pre-
miums should be sustained as voluntary conveyances on
the ground of Mr. Hellman’s solvency when they were
made. (Wolf v. McGugin, 16 S. E. Rep. [W. Va.] 798;
Reade v. Livingston, 3 Johns. Ch. [N. Y.] 481; Lockhard .
Beckley, 10 W. Va. 87; Atkins v. Atkins, 18 Neb. 477; Steele
v. Coon, 27 Neb. 597; Seward v. Jackson, 8 Cow. [N. Y.]
406; Pratt v. Curtis, 2 Low. [U. 8.] 90; Kent v. Riley, 14
L. R. Eq. Cas. [Eng.] 190; Aultman v. Obermeyer, 6 Neb.
260; Stevens v. Carson, 30 Neb. 545; Johnson v. Johnson,
36 Neb. 700; Ware v. Purdy, 60 N. W. Rep. [Ia.] 526;
Brackett v. Waite, 4 Vt. 389; Rose v. Colter, 76 Ind. 590;
Van Wyck v. Seward, 6 Paige Ch. [N. Y.] 67; Updegraff
v. Theaker, 57 Mo. App. 50; Emerson v. Opp, 38 N. E. Rep.
{Ind.] 330; Holden v. Burnham, 63 N. Y. 74; Salmon ».
Benneit, 1 Conn. 525; Spence v. Dunlap, 6 Lea [Tenn.]
457; Stevens v. Robinson, 72 Me. 381; Hinde v. Longworth,
11 Wheat. [U. 8.] 199; Pike v. Miles, 23 Wis. 164; Wind-
haus v. Bootz, 25 Pac. Rep. [Cal.] 404; Morgan v. Hecker,
16 Pac. Rep. [Cal.] 817; Herring v. Richards, 3 Fed. Rep.
443; Providence Savings Bank v. Huntington, 10 Fed. Rep.
871; Bank of U. 8. v. Housman, 6 Paige Ch. [N. Y.] 526;
Jackson v. Post, 15 Wend. [N. Y.] 588; Dunlap v. Hawkins,
59 N. Y. 347; Carr v. Breese, 81 N. Y. 584.)

Assuming that the evidence of the agreement is ad-
missible, then Mrs. Hellman is a bona fide purchaser for
a valuable consideration, and is not estopped to assert
her title. (Haas v. Sternbach, 41 N. E. Rep. [I11.] 51;
Singree v. Welch, 32 O. St. 320; Weaver v. Gregg, 6 O. St.
550; Quarles v. Lacy, 4 Munf. [Va.] 251; Buzzard v. Briggs,
7 Pick. [Mass.] 533; Nims v. Bigelow, 45 N. H. 343; Har-
vey v. Alexzander, 1 Rand. [Va.] 219; Taylor v. Moore, 2
Rand. [Va.] 573; Garlick v. Strong, 3 Paige Ch. [N. Y.]
440; Marston v. Dresen, 55 N. W. Rep. [Wis.] 896; Hop-
kins v. Joyce, 78 Wis. 443.)
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The evidence showing the agreement between Mrs.
Hellman and her husband is admissible. (Wamsley v.
Crook, 3 Neb. 344; Magemau v. Bell, 13 Neb. 249; Mutual
Life Ins. Co. v. Armstrong, 6 Sup. Ct. Rep. 877; Skinner v.
Skinner, 38 Neb. 760; McNulty's Appeal, 19 Atl. Rep.
[Pa.] 936; Hurlburt v. Hurlburt, 28 N. E. Rep. [N. Y.] 651;
Lynn v, Lyerle, 113 111. 129; Griffin v. Griffin, 17 N. E. Rep.
[11L] 784; Cady v. Walker, 28 N. W. Rep. [Mich.] 805;
Livingston v. Wagner, 42 Pac. Rep. [Nev.] 290; Wyland
v. Grifiith, 64 N. W. Rep. [Ia.] 673; Colt v. McConnell, 19
N. E. Rep. [Ind.] 106; Carey v. Carey, 12 S. E. Rep. [N.
Car.] 1038; In re Bauer, 21 Pac. Rep. [Cal.] 759; Appeal
of Goodwin Gas-Stove & Meter Co., 12 Atl. Rep. [Pa.] 736.)

Creditors cannot recover premiums paid by an insol-
vent upon insurance for a reasonable amount where the
policies are written payable to the wife. (Central Nat.
Bank v. Hume, 9 Sup. Ct. Rep. 41. ' '

Simeon Bloom, also for appellants.

Montgomery & Hall, for David Adler & Sons Clothing
- Company, appellee:

There is no competent evidence establishing or tending
to establish the alleged contract. (Buckingham v. Roar,
" 45 Neb. 248; Secroggin v. Johnston, 45 Neb. 722; Bradford
v. Vinton, 26 N. W. Rep. [Mich.] 407; Brock v. Brock, 9
Atl. Rep. [Pa.] 486; Wamsley v. Crook, 3 Neb. 351; Ran-
som v. Schmela, 13 Neb. 74; Houscl v. Cremer, 13 Neb. 298;
Wylie v. Charlton, 43 Neb. 840; Grier v. Cagle, 87 N. Car.
877; Jolnston v.Johnston,27 N. E. Rep. [111.] 930; New York
Mutual Life Ins. Co. v. Armstrong, 117 U. 8. 597; Davis
v. Davis, 26 Cal. 23-38; Martin v. Smith, 25 W. Va. 587;
Clark v. Clough, 23 Atl. Rep. [N. H.] 526; Basye v. State,
45 Neb. 281; Nelson v. Becker, 32 Neb. 99; Root v. Wright,
84 N. Y. 72; Westover v. Hina Life Ins. Co., 99 N. Y. 56;
United States v. Trans-Missouri Freight Ass'n, 166 U. .
327; Lynn v. Lyerle, 113 T11. 134)

The alleged contract of July, 1891, as against plaintiff,
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followed by the transfer in March, 1892, considering Mrs.
Hellman’s false idea of the extent of her interest in the
mortgaged real estate, and, having in view the inade-
quacy of the consideration as now claimed, but neither
alleged nor testified to, and all the facts and circum-
stances, constitutes a transaction fraudulent in fact.
(Kircham v. Kratky, 51 Neb.191; Bartleit v. Cheesprough,
23 Neb. 767; Carson v. Stevens, 40 Neb. 112; Brownell v.
Stoddard, 42 Neb. 177; Trumble v. Trumble, 37 Neb. 340.)

The alleged contract, if proved, and if otherwise valid,

did not justify or make legal the conveyance of the real
estate in controversy in March, 1892, to Mrs. Hellman,
-because, under the circumstances of this case, such con-
tract, as against the plaintiff, is without force. (Roy v.
McPherson, 11 Neb. 197; Thompson v. Loenig, 13 Neb. 386;
Hoagland v. Wilson, 15 Neb. 320; Steele v. Coon, 27 Neb.
586; Stevens v. Carson, 30 Neb. 544; Early v. Wilson, 31
Neb. 458; Swartz v. McClelland, 31 Neb. 646; Brownell v.
Stoddard, 42 Neb. 177; Porter v. Goble, 55 N. W. Rep. [Ia.]
530.) )

As against plaintiff, ignoring the alleged contract of
July, 1891, the transfer of the real estate in controversy
should not be sustained as a voluntary conveyance on the
ground of the alleged solvency of Mr. Hellman on March
14, 1892. (Mwurray v. Stanton, 99 Mass. 345; Meizell v.
Kirkpatrick, 6 Pac. Rep. [Kan.] 241; Esch v. Chicago, M.
& 8t. P. R. Co.,39 N. W. Rep. [Wis.] 129; Little Rock J. R.
Co. v. Woodruff,5 S. W. Rep. [Ark.] 792; Bullett v. Worth-
wngton, 3 Md. Ch. 99; Kipp v. Hanna, 2 Bland. Ch. [Md.]
26; Parish v. Murphree, 54 U. 8. 94; Williams v. Banks, 11
Md. 198; Schaible v. Ardner, 56 N. W. Rep. [Mich.] 1105;
Potter v. McDowell, 31 Mo. 62; Gardiner Bank v. Wheaton,
8 Me. 381; Morrill v. Kilner, 113 I1l. 318; Bohannon ©.
. Combs, 719 Mo. 305; Reeves v. Sherwood, 45 Ark. 520; John-
son v. Johnson, 36 Neb. 700.)

As against the plaintiff, regardless of any technical
definition of insolvency, the transfer of March 14, 1892,
was invalid, because, under the particular circumstances



Vor. 55] JANUARY TERM, 1898. 273

Adler & Sons Clothing Co. v. Hellman,

of this case, the real estate transferred was equitably
charged with the payment of the plaintiff’s claim and
could not, to the prejudice of the plaintiff, be conveyed
by Mr. Hellman to Mrs. Hellman without consideration.
(Smith v. Sunds, 17 Neb. 501; Thompson v. Loenig, 13 Neb.
886; Steele v. Coon, 27 Neb. 598; Stevens v. Carson, 30 Neb.
544; Carson v. Stevens, 40 Neb. 115; Brownell v. Stoddard,
42 Neb. 184.)

HARRISON, C. J.

It appears herein that during a period of twenty-five
or more years prior to 1892 and inclusive of a few of the
earlier months of said year Meyer Hellman was engaged -
in business in the city of Omaha as a dealer in clothing,
the greater portion of the time both at wholesale and re-
tail, but during the last five years exclusively the latter.
On March 14, 1892, he and his wife, Maria Hellman, exe-
cuted a deed by which they conveyed to Charles Wise, a
relative, a piece of real property, their home in Omaha,
worth about $35,000, which was by the grantee and his
wife on the same day conveyed to Maria Hellman. On
the same date Hellman executed a will in which bis
‘wife, Maria Hellman, was designated sole legatee and
executrix of his estate. After his death, which occurred
March 29, 1892, the will was duly probated and Mrs.
Hellman qualified and assumed and performed the duties
of executrix. During the month of December, 1891, he
had assigned to his wife a policy of insurance on his
life in the sum of $5,000. There was of insurance on
the life of Meyer Hellman in the aggregate $59,500, in
all contracts for the payment of which Mrs. Hellman
was designated as beneficiary except one for $5,000, in
which the children of the parties were beneficiaries.
This action was instituted for David Adler & Sons Cloth-
ing Company in the district court of Douglas county to
obtain a decree by which the transfer of the real estate
to Maria Hellman, to which we have referred, might be
adjudged fraudulent and void and canceled, and the real

22 ‘



974 NEBRASKA REPORIS. [Vor. 55

Adler & Sons Clothing Co. v. Hellman.

estate subjected to the payment of the claim of the plain-
tiff's, now appellees, against the estate of Meyver Hellman,
During the course of the litigation the l“irst National
Bank of Omaha, the Nebraska National Bank of the same
city, Lowman’s Sons, and Simeon Bloom became of par-
ties to the suit by intervention. Each sought to have the
deed of the real estate to Maria Hellman set aside as
fraudulent and void as to creditors of Meyer Hellman,
and the property made of the assets of his estate; also
the assignment of the one policy of life insurance; and
further, that all premiums or assessments paid by Meyer
Hellman on contracts of life insurance during a period
of time it was asserted by the pleading he had been in-
solvent, should be decreed of the estate and subjected to
the payments of the claims against it. At the close of
a trial in the district court the interveners were denied
any relief and their petitions dismissed and the prayer
of the petition of David Adler & Sons Clothing Company
was granted. The two banks and Lowman’s Sons have
appealed from the decree against them, and Maria Hell-
man has appealed from the decree in favor of David
Adler & Sons Clothing Company.

In the bill of exceptions there appears the opinion of
the trial court, and therein a clear statement, in sub-
stance, of the main facts as shown by the evidence, and
since it also shows the impressions and ideas which the
court had gathered from the evidence, we deem it proper
to here reproduce it, as follows:

“The defendant Maria Hellman is the widow of Meyer
Hellman, who departed this life in March, 1892. TFor
twenty-five years or more prior to his death Meyer Hell-
man had been engaged in the wholesale and retail cloth-

“ing business in this city, and he acquired a reputation
for integrity and fair -business methods, which I under-
stand is not questioned by any one interested in this
litigation. The amount of capital with which he engaged
in business has not been shown, nor does it seem to be
material to the issues involved, but at the date of his
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death, in March, 1892, he was possessed of property of
great value, but which, with the exception of that in
controversy in this action and perhaps a few other small
pieces, was heavily incumbered. Tor a few years prior to
his death he had engaged to a considerable extent in real
estate transactions, and had incurred an indebtedness
aggregating over $300,000. While the fact does not
clearly ‘appear, it may be fairly assumed that his trans-
actions in real estate had absorbed his ready means to
such an extent that he had become a large debtor of the
banks, and in the summer of 1891 he had become in-
debted to the Nebraska National Bank to the amount
of about $28,000, and to the Iirst National Bank to the
amount of about $80,000. He was also at that time in-
debted to various wholesale houses on merchandise ac-
counts to quite an amount, and all of these creditors were
demanding payment of or security for their debts, and
two or three of his mercantile creditors had taken judg-
ments for the amount of their claims. He was married
to the defendant in 1871, and while it does not clearly
appear, I assume that he was the owner of lots 1 and 2,
in Johnson’s Addition, at the time of his marriage.
These two lots were inclosed together, and shortly after
his marriage he erected a three-story brick dwelling-
house on lot 1, together with a barn and other improve-
ments, and he occupied the premises with his family from
that time up to the date of his death. His widow, the
defendant in this action, now occupies it as her home,
and she holds the legal title thereto under a deed of
conveyance made to her by him shortly prior to his death
in March, 1892. Some time in the summer of 1891, and
about the time that one or more of his mercantile cred-
itors had put their claims against him into judgment,
negotiations were commenced between Hellman and the
officers of the two banks looking to the securing of his
debts to these two institutions by mortgage on his real
estate. Prior to and during these negotiations he had
listed his property and placed an estimated value on
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each parcel of the same, which list was used during the
negotiations. It is conceded that he had planned the mak-
ing of mortgages upon different parcels of his real estate
to his different creditors, apportioning the same among
them in a manner which he at the time insisted would
afford ample security for all of them. In this plan he had
reserved the property in controversy in this suit, which
we may call the home property, and had insisted that this
property should not be incumbered but should be re-
served for his family. During these negotiations Mr.
Connell acted with him and as his attorney, and Mr.
Congdon was the attorney of the First National Bank,
his power, however, extending no further than to pass
upon the title of the property offered as security and to
advise relative to the legal questions which might arise.
After negotiations, which extended over some months,
the two banks finally accepted second mortgages upon
some portions of the property that had been mortgaged
prior to this date to the Northwestern Mutual Life In-
surance Company, and first mortgages upon various
other tracts, and others of his creditors were secured by
taking mortgages upon other and different tracts. In
order to make these mortgages a first lien, and in order
to pay certain mercantile bills which were then pressing,
and interest due the banks, the First National Bank made
him at this date a further loan of $9,500, and the Ne-
braska National Bank a loan of $3,000. By agreement
between the parties the money advanced on these new
loans was left in the hands of Mr. Kountze of the First
National Bank to be by him used for the purposes above
indicated, and the money was so used. The mortgages
executed at this time aggregated something over $200,-
000, and evidence has been introduced which, if compe-
tent, shows that when Mrs. Hellman was asked to join
in these mortgages she refused to do so except upon the
condition that her husband would convey to her the home
property. This he agreed to do, and subsequently, and
a few days prior to his death, the conveyanée was made.



Vor. 55] JANUARY TERM, 1898. 277

Adler & Sons Clothing Co. v. Hellman.

I gather from the evidence that this security taken by
the banks was taken as collateral to the amount then
due and owing them by Hellman, but with the oral un-
derstanding or agreement that if the interest was
promptly paid foreclosure proceedings would not be in
stituted immediately, but Mr. Hellman given ample time
in which to discharge these debts. It is shown beyond
dispute that at the date of the execution of these mort-
gages Hellman was unable to pay the interest due and
owing upon his loans from the banks, and it is also shown
that an execution was issued upon one of the judgments
obtained against him prior to the execution of these
mortgages and placed in the hands of the sheriff, who
went to his store for the purpose of levying the same,
but that no levy of the execution was actually made upon
any of his stock. We insert here it is of testimony that
this levy, or whatever action was taken, was to cause the
mortgages to be executed in which there was what was
thought to be somewhat of slowness or delay on the part
of Hellman.

Subsequently, Mr. Hellman not being able to pay the
interest on his indebtedness to the banks, foreclosure
proceedings were instituted upon the mortgages, the
mortgaged property sold, and in some instances large
deficiencies exist. It is not controverted that the es-
tate of Mr. Hellman is entirely insolvent, and the banks
and others who intervened in this action are now seek-
ing to reach the home property conveyed to Mrs. Hell-
man and have it applied to the payment of their claims.
During his lifetime Mr. Hellman had taken out life in-
surance policies, all but one of them being made payable
to his wife, and this one was assigned to her in the month
of December previous to his death. The interveners also
claim the right to have applied to the payment of their
claims the premiums paid upon these life insurance poli-
cies since 1891, and the full amount of the policy which
was assigned to Mrs. Hellman in December, 1891. These
are the main features of the case so far as the inter-
veners’ rights are concerned.
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“The claim of the plaintiff in the action rests upon a
somewhat different state of facts. About the first of
June, 1891, one Myers, a traveling salesman for the
plaintiff David Adler & Sons Clothing Company, took
an order from Mr. Hellman for a bill of goods and sent
it to his house in Milwaukee. The credit-man, upon in-
vestigation, refused to fill the order, and had some cor-
respondence with Mr. Hellman relating thereto. In Sep-
tember of the same year Mr. Myers again visited this
city and took another order for substantially the same
amount of goods. At this time Mr. Hellman referred
Myers to Dun’s Mercantile Agency for a statement of his
credit, and also showed him a list of his assets which
included unincumbered real estate amounting to seventy
or eighty thousand dollars. On the 28th of September
Myers telegraphed his house that he had arranged with
the Dun agency for full particulars about Hellman’s af-
fairs and the Omaha agency forwarded to the Milwaukee
agency the statement which Hellman had furnished the
agency here. This statement was furnished by the Mil-
waukee agency to the plaintiff, and contained, among
other matters, Hellman’s statement of his unincumbered
real estate, which included the home property which
Hellman had agreed in the summer previous to convey to
his wife, and which he did convey to her in March, 1892.
Mr. Oberndorfer, the credit-man of David Adler & Sons
Clothing Company,testified that upon the strength of this
statement and certain correspondence had with Mr. Hell-
man which has been introduced in evidence, he filled the
order, amounting to $5,000 or more, and the plaintiff now
claims that the home property which was included in the
list of Mr. Hellman’s assets in the statement which he
made to procure credit should be subjected to the pay-
ment of its bill. .

“No party to this litigation questions the good faith
of Mr. Hellman in making the conveyance to his wife.
\o actual fraud or intent to defraud creditors is charged

against him or the defendant; but it is said that Hell-
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man at the date of the deed to his wife was insolvent and
that the withdrawal of this valuable property from the
reach of his creditors was a legal fraud or fraud in law,
which voids the conveyance when creditors ask that the
property conveyed shall be applied to the payment of
their claims. This necessitates an examination of the
meaning of insolvency under circumstances such as sur-
- round this case. A great volume of testimony has been
introduced to show the value of the real estate possessed
by Hellman at the date of his death. Without reviewing
this evidence I think it fair to all the parties to the liti-
gation to base my findings upon the evidence of Mr.
Lewis 8. Reed, who all the parties agree is a fair witness,
and whose judgment of real estate values is conceded
to be equal to that of any one in the city; and while an
interested party to the extent of being an officer of the
Nebraska National Bank, even the attorneys for the de-
fendant pay him the high compliment of being a man
whose testimony would not be varied on that account.
Two statements furnished by Mr. Hellman to the banks
during the negotiations for the making of these mort-
gages have been introduced in evidence. These state-
ments contain a list of the property owned by Hellman,
and attached to each parcel is an estimate of its value.
Mr. Reed states that he thinks the estimated value fixed
upon the property by Mr. Hellman was excessive to the
extent of from twenty to thirty per cent. A deduction
of twenty-five per cent from that value ought to be a
fair guide for the court in this investigation. The value
attached by Mr. Hellman to his real estate in these state-
ments foots up $660,000. Deducting therefrom twenty-
five per cent would leave $495,000. I do not know that
1 can arrive with absolute certainty at the exact indebt-
edness with which Hellman should stand charged at the
date of his death. Taking the figures of Mr. St. Clair,
he states that the claims allowed by the probate court
were $204,953,and claims not allowed in that court, being
mortgages upon real estate not filed, $159,581, make a
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total indebtedness of $364,534. During the argument it
was shown and admitted that Mr. St. Clair’s statement
included the expenses of the last illness and funeral of
Mr. Hellman; a claim against Hellman arising from
liability as an indorser for Mr. Oberfelder, amounting to
$10,250, which the evidence clearly shows has since been
discharged as to Hellman; ground rent accrued since
the date of his death; a contingent claim allowed to the
Cambridge bank; the claim of the Snowden estate; in-
terest on the gross amount of his debts from the date of
his death; the mortgage of one Forbes, which is now
outlawed, and which it was never sought to enforce; and
one-half of what is known as the Proctor mortgage;
making a total amount of over $30,000, which were not
properly chargeable against him at the date of his death.
What is known as the Marblestone mortgage is included
in Mr. St. Clair’s statement, both under the head of
claims allowed and claims not allowed, which would in-
crease his statement $8,500 above what it should be. It
will thus be seen, taking the figures of the interveners
and deducting therefrom say $35,000, which I am clearly
of the opinion are wrongfully included, that Hellman’s
indebtedness at the date of his death did not exceed
$325,000 or $330,000. In addition to the real estate
owned by him, and which as we have seen, estimated at
the value put upon it by Mr. Lewis S. Reed, amounted to
$495,000, the stock of merchandise was appraised at,
and I think fairly worth, the sum of $30,000; the store
fixtures, $3,000; there was actually collected from ac-
counts, §5,573; and averaging the testimony relative to
the value of the flats and houses standing upon leased
ground, they were of the value of $12,000; other personal
property possessed by him may be placed at $1,000. This
would give him total assets to the value of $546,573.
Placing his debts at the highest figure, $330,000, he would
be possessed of assets in excess of his liabilities to the
amount of $216,573. The value of the real estate con-
veyed to the wife may be put at $35,000 and the question
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is whether, supposing the conveyance of that property
to her was entirely voluntary, no consideration passing
at all, it could be said he did not retain enough under
ordinary circumstances and conditions to fully meet all
obligations against him.”

In the decree appeared the following statements:

“The defendant Maria Hellman is the widow of Meyer
Hellman, who departed this life in March, 1892, leaving
surviving him his widow and six children as the issue of
his marriage with said Maria Hellman, as follows:
Blanche, a daughter, aged nineteen years; Mabel, aged
seventeen years; Selma, aged fourteen years; Lillian,
aged twelve years; Clarence, aged six years; Grace, aged
four years.

“The court further finds that for twenty-five years and
more prior to his death the said Meyer Hellman had been
engaged in business in the city of Omaha in the whole-
sale and retail clothing business, the last five years or
more being in the retail trade exclusively, and acquired
a reputation for integrity and fair business methods, and
that in all the transactions, representations, and dealings
involved in this controversy and in making the deed of
conveyance and assigning the policy of insurance to his
wife, of which complaint is made, he acted in good faith
and without intent to hinder, delay, or defraud his cred-
itors, and that the said defendant Maria Hellman, in re-
ceiving said conveyance and assignment, also acted in
good faith and without intention to hinder, delay, or de-
fraud creditors.

“The court further finds that by the strict rule applied
to merchants and traders, Hellman was insolvent in
March, 1892, but for the purposes of this case, in deter-
mining whether the conveyance to his wife was fraudu-
lent in law, he was perfectly solvent, baving assets in
excess of his liabilities at the time of the value of more
than $200,000, estimated at their fair market value; that
he was the owner of and possessed of property to the
value as follows, to-wit:
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Real estate of the valueof.................... $495,000
Stock of merchandise of the value of.......... 30,000
Store fixtures of the valueof.................. 3,000
Accounts and bills payable of the value of. ..... 5,573

Flats and buildings on leased ground of the
value of.. ..o e e 12,000
Other personal property of the valueof......... 1,000
$546,573

“The court further finds that during the year 1891 and
down to the time of the death of said Meyer Hellman, in
March, 1892, his entire indebtedness did not exceed $325,-
000 or $330,000, and that placing his said indebtedness at-
the highest figure, $330,000, he was possessed of assets in
excess of his liabilities to the amount of $216,573.

- “The court further finds that the real property involved
herein, and hereinafter more particularly described, was
improved by said Meyer Hellman about 1881, by the con-
struction of a brick dwelling-house, barn, and other im-
provements, and that he occupied the premises so im-
proved as a home with his family from that time up
to the date of his death in March, 1892, and that since
said last mentioned date his widow, the said Maria Hell-
man, has occupied said house as her home, and holds the
legal title thereto under a deed of conveyance made to
her shortly prior to said date.

“The court further finds the value of said home prop-
erty in the month of March, 1892 to have been $35,000,
and that the same was conveyed to said defendant by
said Meyer Hellman in good faith and without intent
to hinder, delay, or defraud his creditors, and was so
received by said defendant, at a time when the said
Meyer Hellman was solvent, for the purposes of such
conveyance, being possessed of a surplus of property
amounting to $216,000 in excess of his entire indebted-
ness, which at that date amounted to about $30,000.

“The court further finds that the said deed conveying
to the defendant Maria Hellman the said home property
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was for a valuable and sufficient consideration, and was
made pursuant to an agreement between the said Meyer
Hellman and Maria Hellman in July, 1891, by reason
whereof the said Maria Hellman was induced to relin-
quish her dower interest in a large amount of real estate;
that mortgage liens thereon, free from such incumbrance,
might be made, as was thereafter made, to creditors of
the said Meyer Hellman, including the interveners, the
First National Bank of Omaha and the Nebraska Na-
tional Bank of Omaha, and Simeon Bloom, which each
had the benefit of said home property so conveyed to said
defendant by receiving in consideration thereof the re-
linquishment of her dower interest in the real estate
mortgaged to said banks and said Bloom, and which said
banks and said Bloom, respectively, took as security for
the indebtedness of said Meyer Hellman to them.

«“And the court further finds that nearly all of the said
Hellman’s real estate had been mortgaged to secure his
creditors at the time of his deed to his wife; and that at
the time of his death he owed the First National Bank
about $80,000 and the Nebraska National Bank about
$28,000, and that in February, 1892, the said Hellman was
sued for $80,000 or more, the suit being to foreclose the
debt to the First National Bank, the Nebraska National
being made a party, and on June 18, 1892, filed its cross-
bill for $7,000 and interest, and the Northwestern Insur-
ance Company being a defendant, and on March 26, 1892,
the cross-petition was filed to foreclose mortgages to the
Northwestern Mutual Life Insurance Company aggre-
gating $60,000.
~ “And the court further finds that the deed of Hellman
and wife to Wise and Wise’s deed to Mrs. Hellman and
Hellman’s will, leaving all his property to his wife, were
executed at the same time, and about two weeks prior
to his death, but were not recorded until after his death.

“And the court further finds that the statements of
his property furnished by Hellman, and used in nego-
tiations with the banks, contained this item: ‘280x240,
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24’ and St. Mary’s, which item included the property in
controversy, the latter being a piece of ground 143x159
feet; and that the $495,000 of real estate owned by Hell-
man in 1892 as above found included the homestead.

“And the court further finds that no contract, express
or implied, was made between the banks and Hellman
that the home property should be left free for Hellman’s
family, but Hellman at all times refused absolutely to
include in the mortgages the property afterwards con-
veyed to his wife, refused to pledge it for debts at the
bank, and insisted on keeping it free from any liens
whatever; that Mr. Connell acted as attorney for Hell-
man in the negotiations relating to the mortgages exe-
cuted to the banks, and Mr. Congdon as attorney for the
banks, but Mr. Congdon was empowered only to pass
upon the title of the property and to advise as to the
legal questions which might arise; that Mr. Congdon
fully understood Hellman’s intention to retain the home
property for himself and family free from any liens.

“The court further finds that just prior to July, 1891,
two judgments were obtained against Hellman, and an
execution on one of them was in the hands of the sheriff,
and he was in the store for the purpose of levying the
execution about the time when the interveners, the banks,
advanced to him $12,500 on August 6 or 7, 1891, and that
such advancements were made to discharge those judg-
ments and make their mortgages taken at that time a
first lien, and for the purpose of paying delinquent in-
terest and merchandise accounts then due, and that this
advancement of $12,500 was a part and parcel of the
same transaction in which the mortgages to the banks
were given.

“And the court further finds that at the time of the
conveyances to Mrs. Hellman there were outstanding
mortgages amounting to over $260,000; that the inter-
vening banks took their mortgages in the summer of 1891
as collateral securities to the notes of Hellman, which
matured in thé fall and summer previous, and which
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Hellman was then unable to pay; and that the Hellman
estate is now insolvent; and there remain unpaid claims
against the estate, including interest, of more than $1.00,-
000.

“And the court further finds that the following items
were not properly chargeable against him at the date of
his death, namely: The expenses of the last illness and
funeral; the note of Oberfelder, amounting to $10,250;
the amount of ground rent accrued since the date of Hell-
man’s death; the claim of the Cambridge City Bank;
the claim of the Snowden estate; the interest on the
amount of Hellman’s debts accruing since the date of
his death; the Forbes mortgage, which is outlawed; one-
half of what is known as the Proctor mortgage; and the
Marblestone mortgage; making a total of over $30,000,
which was excluded in fixing the amount of Hellman’s
indebtedness, in the foregoing finding, at $330,000.

“And especially with reference to the plaintiffs’ claim
herein the court further finds that in June, 1891, the
plaintiffs received through their traveling salesman an
order from Hellman for goods, which order they did not
fill for want of a satisfactory statement of his financial
condition, respecting which correspondence was had until
late in September of the same year, when the same sales-
man came to Omaha and took from Hellman another
order for substantially the same amount of goods, being
those upon which the action in controversy is based. At
that time Hellman referred the salesman to Dun’s Mer-
cantile Agency for a statement of his credit and also
showed him a list of assets, which included unincum-
bered real estate amounting to about $70,000. The state-
ment which had been furnished the Dun agency was for-
warded by the latter to the plaintiff; said statement, and
also the one shown to the salesman, included the home
property, and was used as a basis for obtaining credit,
the plaintiff selling Hellman the goods upon the faith
of it, in connection with the correspondence in evidence.

“And the court further finds that Mrs. Hellman took
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no steps to enforce her claim to the property, or to give
notice to the world of her claims of ownership or of the
contract, under which it was subsequently conveyed to
her; and that the defendant Maria Hellman is estopped
from setting up her claim to the property as against the
equities of the plaintiff.”

The first question which is presented is the right of
the creditors to institute and prosecute this action. As
the transfers which it was sought to avoid as fraudulent
were to the executrix and so shown by the pleadings,
causes were aSserted for which relief might be afforded
in an action. The jurisdiction of the county court in the
settlement of estates of decedents does not afford ample
remedy. (Becker v. Anderson, 6 Neb. 499; Harvey v. Mc-
Donnell, 21 N. E. Rep. [N. Y.] 693.)

It was of the contention for Maria Hellman in the
trial court and of the issues that at the time her husband
was about to execute mortgages on various real proper-
ties in favor of creditors inclusive of the banks, appel-
lants herein (this was when the banks as a part of the
transactions loaned to Meyer Hellman $12,500), she re-
fused to sign the mortgages unless her husband would
agree to convey to her the home property, to which he
finally acceded, and pursuant to such agreement she
signed the mortgages, thus rendering her dower right
in the properties subject to the liens of the mortgages
and liable to be sold for their satisfaction and so ex-
tinguished. The testimony adduced to show the agree-
ment in which this claim had its origin was of Mrs. Hell-
man and Mr. Connell of her counsel. It was objected
at the time of its introduction and is now urged that all
the testimony relative to this agreement was and is in-
competent; hence the agreement was not shown and
should not have been by the trial court and cannot by
this be considered. The objection was based, as is the
argument, on the restrictions and limitations of our Code
in regard to evidence. (See Code of Civil Procedure, secs.
329, 332, 333.) The trial court decided that the testimony
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of Maria Hellman was incompetent, and in this we think
it was right. By section 211 of chapter 23, Compiled
Statutes, it is made the duty of an executor or adminis-
trator, when there is a deficiency of assets of the estate
of a decedent and the deceased during life shall have
conveyed any property with intent to defraud his cred-
itors, to institute and prosecute an action for.the avoid-
ance of the transfer and the recovery of the property
to be of the estate and for the benefit of the creditors
thereof. In the matter at bar the executrix was also
the alleged fraudulent grantee of property alleged to
have been conveyed in fraud of creditors by the deceased
during his lifetime, and she could not or would not com-
mence and maintain the necessary action and the cred-
itors must and could do so, and in the action by them
they occupied the position relative to the estate and its
interests which would have been occupied by the execu-
trix had she been without adverse interest, and had been,
as contemplated by statute, plaintiff in the suit. The
testimony of the alleged fraudulent grantee of the trans-
action or agreement, out of which came the conveyance
attacked, would have been as to her incompetent and not
receivable under the provisions of section 329 of the Code
of Civil Procedure, and was as much so as against the
creditors who instituted and were urging the suit. (Grier
v. Cagle, 87 N. Car. 377.) From which it follows that the
testimony of Mrs. Hellman was incompetent for the pur-
pose offered in this action.

The testimony of Mr. Connell, it is insisted, was and is
open to the objection that it was a privileged communi-
cation to him in his professional capacity and could not
be disclosed. Our Code contains a provision which de-
bars an attorney from detailing in testimony privileged
communications (see Code of Civil Procedure, sec. 333),
and if the matters which the witness herein stated were
within the meaning of the words ‘“confidential commu-
nications” and made for the purposes contemplated by
the section of the statute, they were incompetent. At the
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time the statements were made which constituted the
asserted agreement, Mrs. Hellman, immediately after the
noon lunch, had gone to the office of Mr. Connell to con-
sult him in regard to her rights in the real estate owned
by her husband, and also in what manner and to what
extent her rights, if any, would be affected by her sign-
ing the mortgages which she had been asked to execute.
The firm of which Mr. Connell was a member was then,
and had been for some considerable time prior thereto,
acting for Meyer Hellman in many matters in which the
services and advice of an attorney were desired or nec-
essary. At that time there was in the statutes an enact-
ment of the legislature by which, probably, subject to the
payment of debts, the wife on the death of her husband
became entitled of right absolute to a designated portion
or share of the real estate of which he died seized. It
has since been adjudged unconstitutional. (See Trumble
v. Trumble, 37 Neb. 340.) Mr. Connell’s advice to Mrs.
Hellman seems to have been given with the idea in mind
that the statutory provision to which we have just re-
ferred was valid and in force. However this may have
been, it is true that when she signed the mortgages she
placed her dower right in the real estate in jeopardy.

Mr. Hellman came to the office during the interview
between her and Mr. Connell and asked to know why she
was down town at that hour, and was informed of her
business there, and the conversation then ensued in
which, it is asserted, the agreement was made to convey
to her the home property, and by virtue of which it was
afterwards so conveyed. In none of the interviews or
conversations which were then and there had was there
anything which was confided by Mr. Hellman to Mr.
Connell in his professional capacity; the parties to the
purported agreement were both there, and what was
said was open and without reserve, and it was competent
for Connell to give it in evidence. (19 Am. & Eng. Ency.
Law 139; Lynn v. Lyerle, 113 1L 129; Gwriffin v. Griffin,
17 N. E. Rep. [1IL.] 784; Cady v. Walker, 28 N. W. Rep.
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[Mich.] 805; Hurlburt v. Hurlburt, 28 N. E. Rep. [N. Y.]
651; Carey v. Carey, 12 S. K. Rep. 1038, 108 N. Car. 267;
Deuser v. Walkup, 43 Mo. App. 625; Livingston v. Wagner,
42 Pac. Rep. [Nev.] 290; Wyland v. Griffith, 64 N. W. Rep.
[Ia.] 673.) .

It is further argued in this connection that if it be con-
ceded that the contract was made between the husband
and wife it was of none effect, since the wife was—in fact
both were—possessed of a false idea at the time, which
constituted a basis or consideration for the compact on
the part of the husband; 4. e, that, as they had been in-
formed, the wife, by signatures attached to the mort-
gages, would relinquish an absolute right to one-third of
the real estate of the husband. This was true to a certain
degree, but it was also true—it was thoroughly under-
stood by both parties—that the wife, if she executed the
projected mortgages, would render liable to the opera-
tion of their conditions all the rights she had, either
present or prospective, in the real estate described in the
instruments. Of what the rights consisted they probably
did not at the time have an exact or definite realization,
but there was not such an inexactness or confusion as to
make ineffective or nugatory their contract.

" It is also urged in this same line of argument that
the dower right of the wife in the real property included
in the several mortgages, considered as a whole, did not
furnish any adequate consideration in its worth or value
for the conveyance of her home property. There was
evidence introduced of a manner of computation of the
yalue of a dower right of a wife in her husband’s property.
Of the accuracy, worth, or conclusiveness of the compu-
tation by the prescribed method it is not within our
province at the present time to inquire. It probably fur-
nished as nearly a correct abstract valuation of a dower
right, somewhat intangible as the latter may be said to
be, as can or could be essayed. It has been stated by
this court in its opinion, wherein was determined the
strength or nature of a wife’s right of dower in real estate
23
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owned by the husband, that the inchoate right of dower,

when it once attaches, remains and continues an incum-
~ brance or charge upon the real estate unless or until
released by the voluntary act of the wife or extinguished
by the operation of law. While not an estate in posses-
sion, it is a present right or interest of a legal character.
(Compiled Statutes, ch. 23, sec. 1; Butler v. Fitzgerald, 43
Neb. 192; Wylic v. Charlton, 43 Neb. 840.) If it is such )
an interest and may be the subject of a release or relin-
quishment by her, she may make the release, or that she
subject it to the lien of a mortgage by her signature, the
consideration for substantive matters of conveyance to
her. (Singreev. Welch, 32 O. St. 320; 2 Scribner, Dower 7.)

In this case the testimony of this agreement was com-.
petent and material on the question of the intent with
which the home property was conveyed to the wife,.
whether fraudulent or not, if for no other purpose, and
if not sufficient to establish an ample consideration for
such transfer to stamp it as a conveyance for value and
not of the character of a gift. It may be added here,
as urged by counsel for Maria Hellman, that the appel-
lants herein, from the portion of the decree in her favor
and against them, desired that the mortgages be exe-
cuted, that thereby directly and indirectly the payment
of the indebtedness of Meyer Hellman to them respect-
ively might be secured, or some further and better assur-
ance of it afforded, and by reason of this, their purpose
being given full scope and effect by the signature of the
wife to the mortgages, they derived the benefits of such.
acts on her part. It may be truthfully said that they had
no knowledge, at the time, of the contract between the
husband and wife or of the promise or concession neces-
sary to be made to her before they could. realize their-
business wishes or plans in regard to the husband’s prop--
erty, but they became nevertheless the recipients of the-
effects of her acts pursuant to the terms of the agree-
ment. The transaction relative to the dower right of the
wife was sufficient alone to sustain the conveyance of the.
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home to her as to all creditors who attacked it, except
the plaintiff, at least to the extent of the full value of
such interest.

We will now turn our attention to another point or
element of the main question herein involved—the finan-
cial condition of Meyer Hellman at the times particularly
drawn into view in this litigation. We may as well here
say that in the consideration of all the matters herein
it must be borne in mind that in this state, by statutory
law, the question of fraudulent intent in a conveyance
attacked as is the one in question herein shall be deemed
a question of fact and not of law (Compiled Statutes, ch.
32, sec. 20); to which must be added, in an attack on a
conveyance between relatives or husband and wife the
burden of proof is on the grantee to establish the bona
fides of the transfer. (Carson v. Stevens, 40 Neb. 112.)

To go back now to the matter of the financial circum-
stances of Meyer Hellman at the times of the occurrences
from which this litigation originated, and whether he
was, in the light of the evidence herein introduced, sol-
vent or insolvent, it may be said that in the examination
and decision of similar controversies many courts have
stated, generally, that insolvency means that the party
whose business affairs are in question is unable to pay
his debts as they become due in the ordinary course of
his daily transactions (Buchanan v. Smith, 16 Wall. [U. 8.]
308); also, “Insolvency is the inadequacy of a man’s
funds to the payment of his debts.” (Herrick v. Borst,
4 Hill [N. Y.] 652.) Within a strict or literal application
of the first rule, Hellman might have been, as a mer-
chant, adjudged insolvent at the time the banks received
the mortgages on his real estate, and made him loans in
the aggregate the sum of $12,500, but subsequent to
this, and up to the time of his decease, it was of the
testimony that he had paid his mercantile accounts as
they became due, although he did not promptly pay
taxes or the interest on some of his loan indebtedness.
In cases like this, in which the main, if not sole, factor
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on which the creditors rely to establish the fraudulent
character of a transfer is the insolvency of the grantor,
—for herein it cannot be asserted with any degree of suc-
cess that there was other evidence of such intent on the
part of either the grantor or grantee,—many courts, in-
clusive of this, have announced a different and more lib-
eral doctrine relative to what is or shows insolvency.
In the opinion in the case of Johnson v. Johnson, 36 Neb.
700, in which case the litigation was instituted to subject
some real estate to the claim of the plaintiff on the
ground that the debtor had put his money in the prop-
erty, which, nominally at least, belonged to his mother,
and such action had caused his insolvency, it was stated:
“The proof fails to show that Chris Johnson was insol-
vent when he made the improvements in question for his
mother, or that he made the improvements in contempla-
tion of insolvency. A person who is apparently able to
pay his debts and believes himself to be so, and has no
design to defraud his creditors, may make a valid gift
to a relative. The gift, however, must not be dispropor-
tionate to his means, nor such as will produce insolvency.
The proof fails to show that this gift, if such it was, pro-
duced the insolvency of Chris Johnson.” (See also Emer-
son v. Opp, 38 N. E. Rep. [Ind.] 330; Ware v. Purdy, 60
N. W. Rep. [Ta.] 526; Windhaus v. Bootz, 25 Pac. Rep.
[Cal.] 404.) Some courts hold that the valuation of the
property retained is to be of the time of the transfer
which is the subject of attack. Within this doctrine
there was ample evidence herein to sustain the finding
of the trial court that Meyer Hellman had, at the time
he transferred the home property to his wife, also when
he assigned to her the one policy of life insurance, suffi-
cient property to satisfy his indebtedness, and the judg-
ment as to these matters as between appellants and
Maria Hellman was right. We will add here that there
was not such proof that the appellants were so influ-
enced in the allowance of credit to Meyer Hellman by
any ownership thereof as to raise an estoppel in their
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favor against the claim of title thereto by Mrs. Hell-
man. (Goldsmith r. Fuller, 30 Neb. 563.)

In relation to the premiums and assessments which
had been paid for the life insurance during the stated
term we are cited by counsel for Maria Hellman to a
decision of the supreme court of the United States. (See
Central Nat. Bank v. Hume, 9 Sup. Ct. Rep. 41, wherein
creditors were denied the right to recover life insurance
premiums under facts very similar to the circumstances
developed on the same subject-matter herein.) On the
other hand, for the appellants, our attention is directed
to a strong opinion of the court of New Jersey. (See
Merchants & Miners Transportation Co. v. Borland, 31 Atl.
Rep. [N. J.] 272, wherein a contrary doctrine is ad-
vanced; also to an able article in the 25 Am. Law Re-
view, page 185, by Mr. Williston, in which the opinion in
Central Nat. Bank v. Hume is criticised.) After an exam-
ination and consideration of the arguments and reasons
of the opinions and the article to which we have referred,
and the subject in general, we are satisfied with the opin-
jon of Ohief Justice I"uller and will follow it. As therein
stated, cases may arise in which there may be disclosed
payments of large premiums, out of all reasonable pro-
portion to the financial condition of the party. and under
circumstances which stamp them as fraudulent as to
creditors or justify the inference of fraud on creditors
in the withdrawal of such sums from the resources of the
debtor, and call for the court, in the exercise of its power,
to cause them to be repaid from the amount realized
from the policies of the premiums of which they were
payments; but no such state of facts was shown in this
action, and we must approve the judgment of the district
court on this branch of the case.

We have now reached that portion of the judgment of
which Maria Hellman, as appellant, complains, by which
the David Adler & Sons Clothing Company was given a
lien for the amount of its ¢laim on the home property
which was conveyed to her by her husband, on the ground



204 NEBRASKA REPORTS. [VoL. 55

Bartley v. State.

that the facts in regard to the indebtedness embodied in
such claim showed that the credit was given to Meyer
Hellman under and by virtue of such representations
relative to his property and that which at the time was
of record in his name inclusive of the home property,
afterward conveyed to the wife, as estopped her from
the assertion of her claim of title as against the rights
of the clothing company. There was sufficient proof to
sustain the findings of the trial court that the clothing
company relied on Meyer Hellman’s asserted ownership
of this particular piece of property and was by this be-
lief quite largely influenced in the extension of the credit
out of which arose the claim in suit. This being true,
the trial court was right in the judgment. (Roy v. Me-
Pherson, 11 Neb. 197; McGovern v. Knox, 21 O. St. 547;
Early v. Wilson, 31 Neb. 458.)

It follows from the conclusions reached that the judg-
ment will be

AFFIRMED.

JOSEPH 8. BARTLEY V. STATE OF NEBRASKA.
FiLED JUNE 9, 1898. No. 9347.

1. Indictment and Information: DESCRIPTION oF MONEY: EVIDENCE.
The provisions of section 420 of the Criminal Code, to the extent
they relate to matter of proof, held not governable of the ques-
tion of proof in this case.

2. Embezzlement of Public Moneys. The conclusions announced in
the former opinion (Bartley v. State, 53 Neb. 310) approved and
adopted, and, having been then and therein fully stated, are
referred to and need not be restated here.

3.

: CONVICTION: ARGUMENTS. The judgment and sentience reaf-
firmed.

REHBARING of case reported in 53 Neb. 310. Former
deciston sustained. ‘

Charles O. Whedon and T. J. Mahoney, for plaintiff in
error.
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C. J. Smyth, Attorney General, and Ed P. Smith, Deputy
Attorney General, for the state.

HARRISON, C. J.

Proceedings in error were brought to this-court on
behalf of Joseph §. Bartley from the judgment and sen-
tence of the district court of Douglas county in an action
in which he was charged and, on trial, convicted of the
embezzlement of a sum of money, the property of the
state. A hearing in this court resulted in an affirmance
of the judgment and sentence. The opinion in which
were embodied the arguments and conclusions on the
different subjects of the litigation as then presented was
filed January 3 of the current year, and reported in 53
Neb. 310-364. Subsequently a motion for a rehearing
was filed and granted, and the cause has been again
argued and submitted for decision.

We will not make any further statement of the case,
or the facts and circumstances thereof, but refer the
reader to the former opinion for such statement. It was
a subject of complaint in the brief filed on rehearing that
sufficient time had not been devoted to the examination
of the record and the preparation of an opinion. Tt is
true, as stated in the brief, that the record is quite large
——contains 1,200 pages—and that extended and elaborate
briefs were filed; but it must here be borne in mind
that the argument in such briefs and orally—considera-
ble more than the usual time was allowed for the latter
—were of great and material assistance in the considera-
tion and decision of the points of complaint which were
discussed. Moreover, and finally, it is not a question of
the number of hours, days, or weeks consumed or to be
taken in the examination and adjudication of a cause,
but of such a due consideration of the litigated matters,
without reference to the time employed, as will result
in a proper and just disposition of them and render true
right to the litigants. '

Tt is stated in the brief: “Expressions are used in the
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opinion, perhaps inadvertently, which find no support
in the record, and to which the assent of silence ought
not to be accorded. It is said, in the opinion, that there
is no controversy as to the facts; that the defendant on
the 10th day of April, 1895, made out in his own name,
and presented to the auditor of public accounts, a
voucher for the sum appropriated to replenish the state
sinking fund, and caused the auditor to issue on that
date a warrant, which was delivered to defendant on
the day it bears date, and he at once registered it in the
proper book in his office, but omitted to enter upon the
book in the proper column the name of the person pre-
senting the warrant for payment; that almost immedi-
ately thereafter defendant indorsed his name upon the
back of the warrant and placed the same in the hands
of the Omaha National Bank, or its president, for nego-
tiation, and the latter, as agent for the defendant, sold
the warrant to the Chemical National Bank for the face
value.” Tt is asserted in this connection that, of many of
these acts and things, while it appeared from the evi-
dence that they were done or existed as facts, it was not
shown that they were personal acts of the plaintiff in
error or made under or by his personal supervision or
direction; or of some, of which the time might inci-
dentally or directly be of the controversies, that it was
not of the testimony that they occurred of times assumed
in the statement in the opinion to which the brief re-
ferred. In regard to the matters done in the state treas-
urer’s office, it may be said that some were by deputies
or clerks in the performance of their duties in the busi-
ness of the office and sanctioned by the treasurer, some
by his signature, and some of which there were such
attendant facts and circumstances as to raise a pre-
sumption of the treasurer’s knowledge. It may be truth-
fully observed of the several matters that the evidence of
them was of a nature to warrant the broad and compre-
hensive assertion relative to them employed in the opin-
ion.
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It is again urged with much strength and force of ar-
gument that there was no evidence to warrant or uphold
the verdict of conviction, particularly in that it was
not shown that any money, in the strict sense of the term,
or cash—actual dollars and cents in specie—was tan-
¢ibly employed or involved in the transaction which it
was and is charged constituted the crime—the embez-
zlement of the funds of the state. That ninety per cent
of the business affairs of the country which involve the
payment or transfers of money are conducted success-
fully and satisfactorily without the exchange of dollars
and cents in specie, and yet every one concerned receives
and employs his money, is asserted in articles on finan-
cial questions and heard in discussions and conversations
of business men, and it is no doubt approximately true.
The law, conservative as it is, and rightly so, still must
and does, where and when administered or interpreted
and applied in the true spirit, and there is no direct statu-
tory provision which must be legislated from its posi-
tion as an obstruction, keeps, it is true, a somewhat tardy
pace with the progress in business or other matters, and
meets and becomes accordant, or adapts itself in its rules
and doctrines to the multifarious changes and conditions
which are evolved from the affairs of men. This it does,
and yet is stable, settled, firm, and certain. That all
men in the ordinary business transactions of life might,
may, and do, through the usual media and channels,
transfer money, have it, use it, and enjoy it (which can-
not be gainsaid), and that a treasurer, when he makes
use of the same means, did not receive the money, that
it was not transferred, when, at the same time, it ap-
pears, without controversy, that his purposes were
served, that he had the money and used it to as full an
extent as if he had passed it in kind through his fingers,
is an anomalous position and one not within good reason
and modern usages, conditions, or beliefs. The several
acts and matters elemental, directly or indirectly, of the
purposed conversion of the state’s money were but means.
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to the end, and had reached their final accomplishment
when, pursuant to the order of the check, the moneys of
the state were paid out or transferred, not for its use or
uses, but to perfect, to close and render entirely ef-
fectual the misappropriation of the money to the use or
uses of the plaintiff in error. We are entirely satisfied
with the arguments and conclusions on this subject ex-
pressed in the former opinion, and that the reasons given,
and the citations therein, support the conclusions ‘an-
nounced. It is true that there was no physical transfer
of cash-——money in specie—but the mental processes were
all fully existent and active, and were, through regular
recognized methods of business procedure, carried out,
and the money taken for the individual benefit; and not
for the state.

It may be said here that aside from, and additional to,
what has been formerly said on the point of the payment
of the money drawn by the check, it has been further ad-
vanced in the brief for the state, and was of matters dis-
cussed in consultation, that the warrant in question bore
the indorsement of the plaintiff in error, by which he be-
came liable, and the money was applied to, and effected
the extinguishment of, this, as it may be styled, contin-
gent liability.

It is further urged in this connection that we ignored
in the former opinion the provisions of section 420 of the
Criminal Code in which it is stated: “In every indictment
in which it shall be necessary to make any averment as
to any money, or bank bill, or notes, United States treas-
ury notes, postal and fractional currency, or other bills,
bonds, or notes, issued by lawful authority and intended
to pass and circulate as money, it shall be sufficient to
describe such money or bills, notes, currency, or bonds
simply as money, without specifying any particular coin,
note, bill, or bond; and such allegation shall be sustained
by proof of any amount of coin or of any such note, bill,
currency, or bond, although the particular species of coin
-of which such amount was composed, or the particular



VoL. 55] JANUARY TERM, 1898. 299

Bartley v. State.

nature of such note, bill, currency, or bond shall not be
proved.” This section but excuses in the indictment to
which it refers the particularity in pleading as to de-
scription, and correspondingly relieves from specific
proof in the same respect, and cannot, with a fair con-
struction or application, be said to require that in an
embezzlement, such as was charged in the present case,
there must of necessity be proof that a coin or coins—
the pieces of money—were physically handled and passed
or carried around. The section is clearly not of the force
asserted for it in the argument for plaintiff in error in
the present action.

In the matter of the complaint that the judge of
the district court who presided during the trial of this
case took too active a part therein, in that he interro-
gated the witnesses, etc., we have carefully examined this
matter again and discover that in a number of instances
he asked questions for what plainly appears to have been
the purpose of a more clear understanding of the admis-
sibility or non-admissibility of testimony to which an ob-
jection had been interposed, that the ruling on the objec-
tion might be correct. Such actions were entirely proper.
In a number of other instances the trial judge ques-
tioned witnesses and elicited testimony which bore more
or less directly on the main issues. Itis undoubtedly nee-
essary that the judge who presides should acquire as
full knowledge of the facts and circumstances of the case
on trial as possible, in order that he may instruct the
jury, and correctly, to the extent his duty demands, shape
the determination of the litigated matters, that justice
may not miscarry, but may prevail; and doubtless it is
allowable at times, and under some circumstances, for
the presiding judge to interrogate a witness. The exact
extent or when the exigencies may warrant an exercise
of this right are matters which are not capable of very
precise statement, but it may be said that the right here
in question is one which should be very sparingly exer-
cised, and generally counsel for the parties should be
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relied on and allowed to manage and bring out their own
case. The actions of the judge in this respect should
never be such as to warrant any assertion that they
were with a view to assistance of the one or the other
party to the cause. We do not discover in the present
case any undue or prejudicial actions or remarks of the
judge who presided.

Under the proposition that the district court of Doug-
las county had no jurisdiction of the action, the consti-
tutionality of the “Depository Law” is argued at this
presentation of the case, and it is in this connection also
urged that the court will not apply the doctrine of es-
toppel in a criminal case to any portion of the issues.
We must again, for the reasons stated in the former
opinion, and which we deem entirely sufficient, decline
to enter upon a discussion of this point.

It was of the complaints strenuously urged in argu-
ment that the trial judge made in his charge, on the sub-
ject of reasonable doubt, the following statement: “You
are not at liberty to disbelieve as jurors, if from all the
evidence you believe as men. Your oath imposes on you
no obligation to doubt where no doubt would exist if
no oath had been administered.” It was and is insisted
that this was vicious, for that its effect was to remove
from the jurors the obligation of the oath which they had
taken or that it freed them from such obligation. We
will say here that in the charge in this case in one or two
of the paragraphs the attention of the jurors was spe-
cifically challenged to the oath, its solemnity and its ap-
plication to their acts and duties during the course of the
trial, and their deliberations; but to return to the terms
employed in the charge which we have quoted, a fair
construction does not give them the import and signifi-
cance which is imputed to them by counsel in the brief.
They do not tell jurors to disregard the oath, but inter-
preted fairly and reasonably they do say that the parties
to whom they were addressed shall act in all things,
during their performance of their duties as jurors, as true
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men; not to sink or lose, respectively, individuality, per-
sonality, identity, but, under and in view of the oath, to
at all times and in all things act, consider, and determine
as sensible, reasoning beings, bringing to bear their
powers, abilities, and faculties as 3uen; and surely that
they should so do is not foreign to the purpose for which
they were impaneled, but directly in consonance with it.
We are not to consider whether the terms employed were
necessary or added very much to the charge, but we are
to determine whether they were, as it is asserted, vi-
cions, and we conclude that they were not. The expres-
sion quoted has been approved by this court in several
cases. (See citations in former opinion; also Barney v.
State, 49 Neb. 515; Carrall v. State, 53 Neb. 431; Fanton
. State, 50 Neb. 351.)

There was at the trial an instruction requested for
plaintiff in error, and refused, in which was embodied
the statement of the presumption of innocence of the
accused, which is always present, and must have place
in every trial of a criminal action, coupled with the fur-
ther announcement that the presumption was a matter
of evidence in favor of defendant and to be so considered
by the jurors. In the former opinion it was stated of the
error which it was argued had occurred in this particu-
lar that the principle embraced in the request had been
embodied and given in the sixth paragraph of the charge
on the court’s own motion; also that the twenty-first
paragraph of the charge, the one relative to a reasonable
doubt, in its substance, as given, was sufficient to warrant
the court in the refusal to read the request. It was at
the second hearing in this court argued that the court
was wrong in the position taken in the former opinion,
and in this connection there was quoted in the brief
a considerable portion of an opinion of the supreme court
of the United States in the case of Coffin v. United States,
156 U. 8. 432, 15 Sup. Ct. Rep. 394, in which there appears
‘an exhaustive and able discussion on the subject of the
presumption of innocence of a defendant in a criminal
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action, its weight, and that it be considered as evidence,

and in which the main question detérmined was whether

an instruction on reasonable doubt filled the place of

an instruction that the presumption of innocence was

a matter of evidence in favor of an accused person.

The conclusion reached was announced as follows: “In

a criminal case it is error to refuse to charge as to the

" presumption of innocence, though the court fully and

accurately charges as to the doctrine of reasonable

doubt.” This may be the true doctrine; we need not

and do not now decide, but be it as it may, if -we

leave the twenty-first instruction—the one on reason-

able doubt in this case—entirely out of the considera-

tion, except to the extent it must be read and construed

with and of the charge as a whole, the sixth instruction .
given, although it did not employ the same phraseology

as the request—and it possibly might have been better

had it done so, particularly in the use of the word “evi-

dence” and its application to the presumption as favor-

able to the defendant—did embody a statement in effect -
of the principle, and was sufficient; for, with the pre-
sumption of force, as it was stated it must be, as a bar
to any conviction until guilt was established beyond
any reasonable doubt, the same idea was elemental and
prevalent in the deliberations of the jurors as would have
been had the request been given. It follows that we
must again overrule this branch of the argument.

There were many other questions raised and urged in
argument, and we have again carefully examined and
considered all, inclusive of such as referred to alleged
errors in the admission and exclusion of matters of evi-
dence, and, after full investigation and consideration of
each and all, must reach the conclusion before an-
nounced, that the record discloses no errors which eall
for a reversal of the judgment; hence the judgment and
sentence must be

REAFFIRMED.
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FIRST NATIONAL - BANK OF OMAHA V. FIRST NATIONAL
BANK OF MOLINE.

FiLED JUNE 9, 1898. No. 8162.

Banks and Banking: NoTE: COLLECTION: INSOLVENCY. A bank at
Moline forwarded to a bank in Omaha, Nebraska, for collection,
and so indorsed, a note payable at the Holt County Bank, O'Neill,
Nebraska. It was sent to the latter by the intermediary bank
indorsed for collection, but inclosed with a letter, by which the
bank of collection was instructed to credit the amount of the
note, when paid, to the Omaha bank, between which and the
bank of collection there had been continuous dealings and ac-
counts during four or five years prior to and inclusive of the
time of this transaction. The collection was paid and a credit
given for the amount to the intermediary bank, and on the same
day the bank of collection failed. Its account with the Omaha
bank was at the time overdrawn. Held, That the Omaha bank
was liable to the Moline bank for the amount of the note.

ERROR from the district court of Douglas county.
Tried below before BLAIR, J. Affirmed.

The opinion contains a statement of the case.

Joseph R. Olarkson, for plaintiff in error:

If the collection was legitimate the Moline bank is
entitled to the proceeds as a trust fund. (Griffin v. Chasc,
36 Neb. 328; Evansville Bank v. German-American Bank,
155 U. 8. 556; First Nat. Bank v. Bank of Monroe, 33 Fed.
Rep. 408; Cragie v. Hadley, 99 N. Y. 131; Manufacturers
Nat. Bank v. Continental Bank, 20 N. E. Rep. [Mass.] 193.)

The Omaha bank was the agent of the Moline bank,
and not responsible for the default of the Holt County
Bank. (First Nat. Bank of Pawnee City v. Sprague, 34 Neb.
318; Waterloo Milling Co. v. Kuenster, 41 N. E. Rep. [I11.]
906.)

The Omaha bank was not the owner of the paper, and
a credit could not make it the owner if, at the time of
credit, Holt County Bank was indebted to it. (Cominereiul
Bank of Pennsylvania v. Armstrong, 148 U. 8. 50; Bank of
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Clarke County v. Gillman, 30 N. Y. Supp. 1111; White v.
National Bank, 102 U. 8. 658; National Butchers & Drovers
Bank v. Hubbell, 22 N. E. Rep. [N. Y.] 1031; Tyson v.
Western Nat. Bank, 26 Atl. Rep. [Md.] 520.)

Until the Omaha bank had actually received the pro-
ceeds of the Dorr collection the relation of debtor and
creditor would not exist between it and the Moline bank.
(Iirst Nat. Bank v. Bank of Monroe, 33 Fed. Rep. 408; Boy-
kin v. Bank of Fayetteville, 24 8. E. Rep. [N. Car.] 357.)

Isaac E. Congdon and Hall & McCulloch, also for plaintiff
in error.

James H. McIntosh, contra :

The Holt County Bank was the Omaha bank’s agent.
(Kent v. Dawson Bank, 13 Blatch. [U. 8. C. C.] 237; Strong
v. Stewart, 56 Tenn. 137; Campbell v. Reeves, 40 Tenn. 227.)

The Omaha bank’s agent collected this note, credited
the defendant as instructed, and therefore the defendant
is bound for this money to the Moline bank. (Smith v.
Gardner, 36 Neb. 741; Pasewalk v. Bollman, 29 Neb. 519,
528; Mayer v. Heidelbach, 123 N. Y. 832; Howard v. Walker,
92 Tenn. 452; Buailey v. Partridge, 134 111. 188; Prait v.
Foote, 9 N. Y. 463; Bolton v. Richard, 6 Term R. [Eng.]
139; Marine Bank v. Fulton Bank, 2 Wall. [U. S.] 252;
People v. City Bank of Rochester, 93 N. Y. 582; National
Butchers & Drovers Bank v. Hubbell, 117 N. Y. 384 5 Born
v. First Nat. Bank, 123 Ind. 78; Stephens v. Badcock, 3 B.
& A. [Eng.] 353; Commercial Bank v. Jones, 18 Tex. 811;
Myers v. Tyson, 13 Blatch. [U. 8. C. C.] 242.)

Hagrrisoxn, C. J.

On April 20, 1893, the defendant in error, hereinafter
" styled the Moline bank, was the owner of a promissory
note in the sum of $1,102.43, executed by David L. Darr,
of date November 7, 1892, and due May 7, 1893, payable
at Holt County Bank, O’Neill, Nebraska, and on April
20, 1893, sent it to plaintiff in error, hereinafter called
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the Omaha bank, for collection. The letter bywlnch_;;
was transmitted was as follows:

“Moving, InLiNois, April 20, 1893.
“F. H. Davis, Cashicr, Omaha, Ncbraska—DEAR SIR:
Herewith find for collection and returns:

“Number. Amount,
“36811 David L. Darr, May 10........ $1,147.25 and Ex.
~ “Please acknowledge and report by number. Do not
hold collections. If dishonored, return at once.
“Yours respectfully, J. 8. GILMORE, Cushier.”
The Omaha bank acknowledged receipt of the mote
and on April 26 sent it to the Holt County Bank. The
letter with which it was inclosed was in terms:
“OMAHA, NEBRASKA, April 26, 1893.
“Holt County Bank of O’Neill—DEAR Sir: I inclose for
collection and credit the following items. Correspond-
ents are not authorized to hold collections for conven-
jence of customers. Please return promptly all unpaid
paper. Do not credit until paid. Please report by our
number. Protest, unless otherwise instructed.

“Yours respectfully, F. H. Davis, Cashier.
«355136 Darr. No. Pr. Imt................ $1,102.43.”

The words in the letter, “Do not credit. until paid,”
were in red ink. The note was indorsed as follows:

“Pay F. H. Davis, Cr,, or order, for account of I'irst

National Bank, Moline, T1ls.
«J. 8. GILMORE, Cashier, Omaha.”

«Pay G. B. Darr, cashier, or order, for collection and

remittance to First National Bank, Omaha, Neb.
«f, H. Davis, Cashier.”

The Moline bank wrote several times to the Omaha
bank and inquired in regard to the note and its payment,
and urged its return if not paid. The Omaha bank, by
letters and telegrams to the Holt County Bank, made
inquiries as to what had been done with the note and
requested or demanded its return if unpaid. On July

24
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10 the Holt County Bank received of the payee of the
note a check signed by one Barrett Scott in the sum of
$1,000, and another check or the cash, it is not quite clear
which, but probably the former, for the amount of the
balance due, stamped the note “paid” and delivered it to
the payee, also prepared a deposit slip or credit ticket by
which the collection was described, its payment shown,
and a credit for its amount indicated to the Omaha bank.
This was placed on a spindle as a first entry or statement .
of the transaction to be thereafter copied or posted in
the books of the bank. The Holt County Bank returned
to the Omaha bank the letter of the latter which had ac-
companiéd the note when sent to the former with the
following figures thereon:

“93— 7—10 1102.43
92—11— 7 8%
8— 3 6:2 ) 88.19.44
44.087
2:3
3:20 18.029
900
Holt County Bank 63.01
Paid. 1102.43
Jul. 10 10 00 _—
O’Neill, Neb. $1165.44 We credit.”

The Holt County Bank did not open its doors for busi-
ness after July 10, and on July 12, at about 1 o’clock in
the morning, passed into the hands of a bank examiner
and was afterwards placed in care of a receiver. The
Holt County Bank and the Omaha bank had each an ac-
count with the other, and there had been such accounts
and a course of continuous mutual business transactions
between them during four or five years prior and to and
inclusive of the time of the matter herein involved. The
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Holt County Bank had overdrawn its account with or
was indebted to the Omaha bank at the time of its fail-
ure. The Omaha bank refused to account to or pay to
the Moline bank the amount of the collection, and this
action was commenced to recover of it such sum. TIts
answer to the pleading, in which the claim was asserted,
contained some admissions and some denials of matters
stated for the Moline bank, and also this further: “Ifur-
ther answering, defendant alleges that on the 10th day of
July, 1893, said Holt County Bank failed and immedi-
ately was taken under the charge of the state of Ne-
braska, through its state examiner, James A. Kline; that
prior to said failure, after the maturity of said note, de-
fendant repeatedly requested said Holt County Bank to
return said note, which was as often réfused, and plain-
tiff notified of the action on the part of said Holt County
Bank; that in selecting said Holt County Bank as its
correspondent for the collection of said note defendant
had every confidence in its reliability and supposed, and
had every reason to suppose, that it was in a solvent
condition and would duly and properly attend to the
collection of said note and ‘return it if it were not paid
when it became due; that in accepting from plaintiff
said note for collection defendant notified plaintiff that
it, defendant, acted only as plaintiff’s agent and as-.
sumed no responsibility beyond due diligence on its part,
the same as on its own pager, and plaintiff consented to
defendant’s undertaking said collection on said condi-
tions, and knew at the time that defendant could not it-
self attend to said collection, but would have to transmit '
said note to a correspondent at O’Neill for collection;
that said note has never been paid; that at all times
mentioned in petition there was in existence among
banks and bankers of the United States, and known to
plaintiff, a custom and general usage whereby a city
bank having to collect paper payable at town in interior
of state would have to transmit for collection such paper
to some correspondent bank at the place where the
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debtor resided.” Of the issues joined there was a trial,
during the course of which there was a demurrer to the
evidence introduced in support of the defense of the
Omaha bank, and a motion for the direction of a verdict
in favor of the contention of the Moline bank. These
were sustained, the verdict was directed and returned,
and an accordant judgment rendered.

In error proceeding to this court it is urged for the
Omaha bank that when it forwarded the note to the
Holt County Bank for collection it had performed all
that could be exacted of it; that the bank of collection
became the agent of the Moline bank, and the interme-
diary bank was not further liable. Had the note been
transmitted to the Holt County Bank merely for collec-
tion and remittance of the amount received, then the
doctrine indicated in the argument®*might have been suc-
cessfully invoked and have been governable in the de-
termination of the litigation, for on this subject it has
been announced by this court: “Where a bank receives
for collection a note or bill payable at a distant point,
with the understanding that such collection is an ac-
commodation only, or that it shall receive no compensa-
tion therefor beyond the customary exchange, and it
transmits such paper to a reputable and suitable corre-

" spondent at the place of payment, with proper instruec-
tions for the collection and remittance of the proceeds
thereof, it will not be liable for the defaults of such
correspondent. In such case the holder will be held
to have assented to the employment in his behalf of
such agents as are.usually selected by banks in the course
of business in making collections through correspond-
ents, and the correspondent so selected will, in the ab-
sence of negligence by the immediate agents and serv-
ants of the transmitting bank, become the agent of the
holder only.” (First Nat. Bank of Pawnee City v. Sprague,
34 Neb. 318) But the Omaha bank did not allow this
note to take the regular course of collections and to fall
within the established rules relative to such transac-
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tions. It withdrew it therefrom by its instructions in the
letter of transmittal by which it ordered that it be given
a credit for the amount collected at the time of payment.
This, conjointly with the further facts of the payment
and the credit, established the relations of principal and
agent between it and the bank of collection and made it
liable to the Moline bank for the amount collected.
There were no circumstances or facts of a nature to
modify or alter the import and effect of the evidence
adduced on the main issues, and there was a clear re-
sultant liability of the Omaha bank to the Moline bank.
(Story, Agency [9th ed.] sec. 231q, p. 274; Taber v. Perrot,
2 Gall. [U. 8.] 565.)

It is insisted that there was no payment of the collec-
tion to the Holt County Bank shown; that there was
such an inference of fraud and unfair-dealing exhibited
by the evidence on the subject of the payment of the
note, or collusion between the bank of collection and the
payee, directed against and calculated to affect the
rights of the intermediate bank as to render such as-
serted payment of none effect, to show it a sham and in
fact no payment. Whether the defense here sought to
be interposed could be made of avail under the issues
presented by the pleadings we need not decide. Suffice
it to say that the only reasonable conclusions whiclh
could be drawn from the evidence were that payment
of the note was made, and credit for the amount collected
given the Omaha bank in accordance with its instruc-
tions.

The charge of the trial court to the jury to return a
verdict for the Moline bank was warranted by the facts
and the law applicable thereto, was proper, and the judg-

ment must be
AFFIRMED.
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IN RE GUS LANGSTON.
FILED JUNE 9, 1898, No. 9949.

1. Municipal Corporations: ORDINANCES: BILLTARD TABLES: LICENSE.
The legislature, by section 68%, article 2, chapter 13¢, Compiled
Statutes, has conferred power upon cities governed by the pro-
visions of such chapter to enact an ordinance to license and pro-
hibit the keeping of billiard and pool tables for hire or gain,
and to provide for the imposing of a fine upon a conviction of
a breach of such ordinance, and also imprisonment in the city
jail in default of the payment of said fine.

2. City Ordinances: INvALID PoRrTIONS. When a city ordinance con-
tains valid and void provisions, the valid portion will be upheld
if it is a complete law in itself, capable of enforcement, and is
not dependent upon.that which is invalid.

3. Habeas Corpus: REVIEw. The writ of habeas corpus is not a cor-
rective remedy, and is never allowed as a substitute for appeal
or proceeding in error. ’

ERrroR from the district court of Gage county. Tried
below before Lirroxn, J.  Affirmed.

Hardy & Wasson, for petitioner.
C.J. Smyth and F. N. Prout, for the state.

NORVAT, J.

A complaint under oath was filed with the police judge
in the city of Beatrice charging one Gus Langston with
unlawfully and willfully keeping for hire on his premises
in said city on February 16, 1898, certain billiard and
pool tables, and permitting divers persons to play
thereon for gain and reward, he, the said Gus Langston,
not having a license to keep such billiard and pool tables,
contrary to the ordinances of said city. Langston was
arrested and tried upon said complaint, found guilty,
and sentenced to pay a fine of $10 and the costs of prose-
cution, and that he stand committed to the city jail until
the fine and costs were paid. In default of the payment
of such fine and the costs Langston was committed to
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jail, whereupon he applied to the district court for a writ
of habeas corpus. A general demurrer was sustained by
said court to the application, and the writ denied. The
"record has been removed into this court for review.

It is strenuously insisted that the complaint upon
which the petitioner was arrested and convicted did not
charge an offense, for the alleged reason it is not a crime,
either under the statutes or the ordinance of the city of
Beatrice, to keep for hire, within said city, billiard or
pool tables. The legislature has made it a crime for the
owner or keeper of any billiard table to allow the same
to be used for the purposes of gambling or to permit a
minor under the age of eighteen years to play thereon;
but there is no statute in this state imposing a penalty
for keeping a billiard table for the purpose of hire.

The question is presented whether the legislature has
delegated the power to the authorities of cities of the
class to which the city of Beatrice belongs to pass ordi-
nances making it an offense to keep billiard tables for
gain or hire. Section 68%, article 2, chapter 13a¢, Com-
piled Statutes, declares:

«In addition to the powers herein granted, cities
governed under the provision of this act shall have power
by ordinance: * * *

“9. To raise revenue by levying and collecting a license
tax on any occupation or business within the limits of the
city, and regulate the same by ordinance. *» o ¥

“40. To regulate the police of the city, establish and
support a night watch, and to impose fines, forfeitures,
and penalties for the breach of any ordinance, and also
for the recovery and collection of the same, and in de-
fault of payment, to provide for confinement in the city
prison, or to hard labor in the city, upon streets or else-
where, for the benefit of the city.

“41. To restrain, prohibit, and suppress unlicensed tip-
pling shops, billiard tables, bowling alleys, houses of
prostitution, opium joints, dens, and other disorderly
houses and practices, games, and gambling houses, dese-
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cration of the Sabbath day, commonly called Sunday,”
ete.

It is true the provisions quoted do not make it a penal
offense to keep a billiard or pool table for hiré, but there
is no room for doubt that they confer power and au-
thority upon the cities governed by said provisions to
enact ordinances licensing billiard tables, and making
it a criminal offense to keep such tables for hire without
a license so to do. Manifestly such is the import of the
section of the statute under consideration. The lan-
guage is too plain to permit any other interpretation to
be placed thereon.

The mayor and council of the city of Beatrice, January
28, 1898, passed an ordinance, which provided, inter alia,
for the licensing and regulating of the keeping for hire,
gain, or reward, billiard, pool, or other game tables,
and fixed a penalty for a violation thereof. Section 1
of said ordinance provides that “it shall be unlawful for
any person or persons to keep or permit to be kept on
his, her, or their premises, or premises occupied by such
person of persons, within the limits of the city of Bea-
trice, for hire, gain, or reward, any ball alley, alleys,
bowling alley, or any billiard, pool or other ball table or
tables, without first having procured a license so to do
as hereinafter provided.” Sections 2 and 3 provide the
manner of procuring the license and the amount that
shall be paid for the same, also fix the sum that shall
be paid by the licensee as an occupation tax. By section
4 it is provided that “any person or persons violating any
of the provisions of this ordinance shall, on conviction
thereof, be fined in any sum not less than $10 nor more
than $100 for each offense, and the costs of prosecution,
and shall stand committed to the jail of said city until
such fine and costs are paid.” The foregoing ordinance
was duly approved and published, and ever since has
been in full force and eftect. The petitioner was con-
victed and sentenced for violating the provisions thereof.
The ordinance, as we have seen, was enacted in pursu-
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ance of power conferred by statute upon the authorities
of the city of Beatrice, and it requires no argument to
demonstrate that the ordinance prohibits the keeping
for hire or gain, without a license, any billiard or pool
table, and prescribes the penalty for violating any of its
provisions.

It is urged that the portion of said ordinance is invalid
which makes it a crime for one to conduct or carry on a
business upon which there is imposed an occupation tax
without first paying such tax and procuring a license.
Whether the provision relating to the occupation tax is
valid or void is not now important, inasmuch as the pe-
titioner was not prosecuted for having failed to pay his
occupation tax. Eliminate from the ordinance the clause
or provision relating to such tax, and the remainder is a
complete ordinance in itself, capable of being enforced,
and is valid. (Magneauw v. City of Fremont, 30 Neb. 843;
Bailey v. State, 30 Neb. 855.) If, as contended by counsel
for petitioner, said ordinance is void, then the ordinance
of the city upon the same subject which was in force at
the time of the adoption of the one we have had under
consideration governs and controls. And by this prior
ordinance it was made a crime for any person to keep for
hire any billiard, pool, or other gaming table without a
license so to do, and prescribed a fine for the violation of
the provision of such ordinance. So that, in any view of
the case, the complaint upon which Langston was con-
vieted charges a criminal offense under an ordinance of
the city of Beatrice. It appears from the averments of
the petition for the writ that licenses were issued to peti-
tioner by the authorities of said city under the provisions
of said old or earlier ordinance, authorizing him to keep
and operate four billiard tables and one pool table in said
city until May 1, 1898, and that on January 20, 1898, these
licenses were revoked by the mayor and city council.
It is argued that the revocation was illegal and such an
action did not make the subsequent carrying on of the
business by petitioner a crime. Whether the mayor and
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council acted within the scope of their authority, or ex-
ceeded their powers, cannot be determined in this pro-
ceeding. Langston had a license to keep and operate
the billiard and pool tables, and whether the same had
been lawfully revoked were questions to be decided by
the police magistrate, and can be re-examined alone
in an appropriate appellate proceeding. The complaint
charged a crime; and in a proceeding for a writ of
habeas corpus the court will not weigh the evidence to
ascertain whether it was sufficient to sustain the convic-
tion. (Ha parte Hisher, 6 Neb. 309; Buchanan v. Mallalieu,
25 Neb. 201; In re Balcom, 12 Neb. 316; In re Betts, 36
Neb. 282; In re Havlik, 45 Neb. 747; State v. Leidigh, 47
Neb. 126; State v. Crinklaw, 40 Neb. 759.) The judgment
of the district court is
AFFIRMED.

WARREN A. FLOWER V. NICHOLS BROS. ET AL.
FIiLED JUNE 9, 1898. No. 8103.

1. Review of Instructions: AssiGNMENTS OF ErrorR. To entitle in-
structions to be reviewed they should be separately assigned in
the motion for a new trial, as well as in the petition in error.

: HARMLESS ERROR. A judgment will not be reversed for the
giving of an instruction which could not have prejudiced the
complaining party.

. Review of Rulings on Evidence: ASSIGNMENTS OF ERROR. The
rulings on the admission of testimony cannot be reviewed unless
the same were either by general or specific assignments called
to the attention of the trial court by the motion for a new trial,

[

Justice of the Peace: OFFER TO CONFESS JUDGMENT: Costs. In an
action before a justice of the peace, where the defendant before
trial offers in writing to allow judgment to be taken against
him for a specified sum, and the plaintiff declines to accept the
same, and fails to recover a sum equal to the offer, he is not
entitled, under section 1004 of the Code of Civil Procedure, to
recover costs subsequently made, but the same should be ad-
judged against him.

'S

5. : : : APPEAL. An offer to confess judgment duly
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made in a cause pending before a justice of the peace need not
be renewed in the appellate court to make the provisions of said
section 1004 of the Code available to the defendant on final
judgment.

ERROR from the district court of Scott’s Bluff county.
Tried below before NEVILLE, J. Affirmed. '

T. M. Morrow and W. J. Richardson, for plaintiff in
€rror.

0. W. Gardner and M. J. Huffman, contra.

NORVAL, J.

Warren A. Flower, plaintiff in error, was plaintiff in
the court below. In 1893 the defendants consiructed an
irrigating ditch or canal over and across his lands.
Plaintiff insists that defendants entered upon his land
without authority or permission from him so to do, while
the defendants maintain that they had the right to con-
struct said ditch, by reason of a contract entered into
by them with plaintiff, through his duly authorized
agent. This suit was instituted before a justice of the
peace to recover damages for the alleged trespass, where
defendants offered in writing to permit judgment to go
against them in the sum of $27, which offer was rejected
by plaintiff, and from the judgment there rendered
against him an appeal was prosecuted by plaintiff. A
trial to a jury resulted in a verdict and judgment in his
favor for $10, but all costs which accrued subsequent
to the offer of compromise were taxed against him.

The sixth and seventh paragraphs of the court’s charge
to the jury are assigned for error in this court. But they
cannot be reviewed, because not separately assigned
in the motion for a new trial. Six of the eleven in-
structions given by the court below on its own motion
were grouped in a single paragraph in the motion for
a new trial. Such an assignment is insufficient, under
the repeated decisions of this court, if one of the instruc-
tions included in such group was properly given. Krrors
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in instructions must be separately assigned in the motion
for a new trial, as well as in the petition in error. (Kauf-
man v. Cooper, 46 Neb. 644; McCormal v. Redden, 46 Neb.
7775 Graham v. Frazier, 49 Neb. 90; Johnston v. Milwaukee
& Wyoming Investment Co., 49 Neb. 68; Union P. R. Co. v.
Montgomery, 49 Neb. 429.) The third instruction was one
of the number embraced in the same assignment, which
stated “plaintiff denies that any consent was given or
that any agreement was made by which defendants were
authorized to construct said ditch across said lands.”
This portion of the charge was favorable to plaintiff, and
manifestly the giving thereof is not reversible error. It
follows that the sixth and seventh instructions cannot be
reviewed.

The jury were instructed, at the request of defendants,
that plaintiff had the right to the use of the water in the
ditch or canal by paying to the owner thereof a just and
reasonable compensation for such use. Plaintiff could
not have been prejudiced by this instruetion, as it could
not have had any influence with the jury, unfavorable
to the plaintiff, in determining the amount of his dam-
ages.

Complaint is made of the admission of the testimony of
certain designated witnesses for the defendants. These
rulings were not assigned for error in the motion for a
new trial. Said motion does not even contain the usual
assignment of “errors of law occurring at the trial.” The
only specification made in the motion for a new trial to
the admission of the evidence relates solely to the allow-
ing of the defendants to testify on cevtain subjects. No
complaint was made in the trial court, either generally or
specifically, of the rulings on the admission of the testi-
mony of any witness for the defense other than the de-
fendants themselves.

The damages allowed by the jury are within the evi-
dence, and the verdict cannot be disturbed for want of
an assessment of adequate damages.

It is finally argued that it was reversible error to assess
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against plaintift the costs accruing subsequent to the
filing of the offer of compromise made by the defendant.
Section 1004 of the Code of Civil I’'rocedure is applicable
to causes before justices of the peace, and is as follows:
“Tf the defendant, at any time before the trial, offer, in
writing, to allow judgment to be taken against him for
a specified sum, the plaintiff may immediately have judg-
ment therefor, with the costs then accruéd. But if he do
not accept such offer before the trial, and fail to recover
in the action a sum equal to the offer, he cannot recover
costs accrued after the offer; but costs must be adjudged
against him.” The record distinctly shows that prior to
the trial before the justice the defendants offered in writ-
ing to permit plaintiff to take judgment against them for
$27, which offer plaintiff declined to accept, and he only
recovered in the district court the sum of $10 damages.
Plaintiff having failed to recover a sum equal to the
amount of defendants’ offer, he was not entitled to re-
cover costs made subsequent to such offer, but the same
were properly adjudged against him. (Llsanger v. Grovi-
johm, 29 Neb. 189.) 1t is true it is not disclosed that the
offer to allow judgment was renewed in the district court,
but this was not necessary to make the provisions of said
section 1004 available to the defendants. (Klcffel v. Bull-
ock, 8 Neb. 336; Underhill v. Shea, 21 Neb. 154.) No re-
versible error appearing on the face of the record, the
judgment of the district court is accordingly

ATFIRMED.

STATE OF NEBRASKA, BX REL. ELI VALE, V. SCHOOL DIs-
TRICT OF CITY OF SUPERIOR ET AL.

FiLED JUNE 9, 1898. No. 8127.
1. Schools and School Districts: NoXN-RESIDENT PuprLs: TUITION.

Non-resident pupils are not entitled, either under the provisions
of section 4, subdivision 5, chapter 79, Compiled Statutes, or sec-
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tion 3, subdivision 6, of the same chapter, to attend the public
school without payment of tuition therefor.

2. Residence. One’s residence is where he has his established home,
and to which, when absent, he intends to return. To effect a
change of domicile there must not only be a change of residence,
but an intention to permanently abandon the former home.
Berry v. Wilcox, 44 Neb. 82, and Wood v. Roeder, 45 Neb. 311,
followed. ’

Where one, who owns a farm which has been his domicile
for many years, moves his family and a portion of his furniture
to a neighboring city during the fall, temporarily, for the pur-
pose of educating his children, and not with the intention of
gaining a new home, and returns to the farm at the end of each
school year with his family and furniture, his legal residence re-
mains at the farm.

4. Evidence: CENsus: ENUMERATION. Whether a person has been
enumerated in the census taken by a school board, should be
established by the production of the proper record disclosing the
facts.

5. Review of Instructions: ExcepTIONS. Instructions will not be re-
viewed where no exceptions were taken to them by the party
complaining at the time the charge was given to the jury.

: REPETITIONS. It is not error to refuse a proper instruction

requested by a party to a case, the principles of which have been

covered by the charge of the court.

3.

6.

ERROR from the distriet court of Nuckolls county.
Tried below before HASTINGS, J. Affirmed.

Cole & Brown and R. D. Sutherland, for plaintiff in error.
Buck & McConnell and Stubbs & Mauck, contra.

NORVAL, J.

Eli Vale made application to the district court of
Nuckolls county for a peremptory writ of mandamus to
compel the school board of the school district of the city
of Superior to permit the children of relator to attend the
public schools of said city without payment of tuition
therefor. Issues of fact were joined, uwpon which a trial
to the jury were determined adversely to the relator, and
the action dismissed.

Section 4, subdivision 5, chapter 79, Compiled Statutes,
relating to the admission by school boards of non-resi-
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dent pupils to the public schools, declares that “said
board may also admit to the district school non-resident
pupils, and may determine the rates of tuition of such
pupils and collect the same in advance;” and section 3,
subdivision 6, of the same chapter confers upon the dis-
trict board of any high school district the power “to de-
termine the rates of tuition to be paid by non-resident
pupils attending any school in said district.” If, there-
fore, as contended by respondent, relator’s children were
non-residents of said school district, they were not en-
titled by law to attend the public schools without pay-
ment of tuition, and the writ was properly denied.

It is argued that the verdict is against the evidence.
The controversy on the trial in the court below was
whether or not plaintiff’s children were residents of the
respondent school district, and the evidence relating
thereto was conflicting. That introduced by the respond-
ents was to the effect that relator owned a farm in Kan-
sas and had resided thereon with his family as a home
for many years; that each fall, for two years prior to
the bringing of this suit, he moved his family, and a
portion of his household goods, to the city of Superior
to permit his children to attend the public schools of that
city, and at the close of the school year they moved back
to their farm in Kansas, where they remained until the
beginning of another school year; that while Mrs. Vale
and the children were in Superior, relator spent the
greater portion of ‘his time on the Kansas farm; that
he voted in that state after the removal of his family to
Superior, and that the removal to said city was tem-
porary merely, and not for the purpose of making the
same the home of relator and his family. The evidence
adduced by the relator tended to show that the removal to
Superior was for the purpose of making that his perma-
nent home, and that he exercised the rights of franchise
by voting at the city election held in Superior in the
spring of 1893. This court, in Berry v. Wilcoz, 44 Neb. 82,
defined residence to be the place where one has his es-
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tablished home, “the place where he is habitually present
and to which when he departs he intends to return. The
fact that he may at a future time intend to remove will
not necessarily defeat his residence before he actually
does remove. It is not necessary that he should have
the intention of always remaining, but there must co-
exist the fact and the intention of making it his present
abiding place, and there must be no intention of pres-
ently removing.” In Wood v. Roeder, 45 Neb. 311, it was
decided that the word “residence” is synonymous with
the term “domicile,” and the domicile of a person is the
place where he has a fixed and permanent home, and to
which, when absent, he has the intention of returning,
and “to effect a change of domicile there must not only
be a change of residence, but an intention to permanently
abandon the former home. The mere residing at a differ-
ent place, although evidence of a change, is, however
long continued, per se insufficient.” With the foregoing
definitions we are content; and applying them to the
case at bar, there is no room to doubt that the evidence
before the jury was of such a character as to justify a
finding that Mr. Vale was a bona fide resident of Kansas,
although there is in the record other evidence from which
the inference could have been drawn that his permanent
residence was in the city of Superior. We are satisfied
with and approve the finding of the jury on the question
of residence of relator’s children. The case, as made by
the respondents, is almost identical with that of Gardener
v. Board of Education of the City of Fargo, 5 Dak. 259.
Relator attempted to show on the trial, by his own
testimony, that some one in the employ of the school dis-
trict, in the spring of 1894, enumerated his children as
residents of said district, and the offered testimony, on
objection, was excluded. The enumeration of persons
of school age residing within the district is to be made
annually, and reported to the county superintendent
of public instruction. The evidence of relator, therefore,
woes incompetent to show the enumeration of his chil-



VoL. 55] JANUARY TERM,1898. 321

State v. School District.

dren for school purposes, since the record was the best
evidence to establish the fact so sought to be elicited
by the questions propounded to relator.

Complaint is made of the giving of the following por-
tion of the court’s charge: “The jury is instructed, under
the law of the state, that the place shall be considered
and held to be the residence of a person in which his
habitation is fixed, without any present intention of re-
moving therefrom, and to which, whenever he is absent,
he has an intention of returning. A person shall not be
considered and held to have acquired a legal residence
in any county in this state into which he shall have come
for temporary purposes merely, without the intention of
making it his residence.” This instruction is in accord
with the decisions of this court already mentioned.
Moreover, the record fails to disclose that any exception
was taken to this portion of the charge at the time the
same was read to the jury, so if there was any error in
its giving, it is not available. (Roach v. Hawkinson, 34
Neb. 658; Levi v. Fred, 38 Neb. 564; Glaze v. Parcel, 40
Neb. 7382; Bloedel v. Zinunerman, 41 Neb. 695; City of
Omaha v. McGavock, 47 Neb. 13; Gravely v. State, 45 Neb.
878)

Exception was properly taken to the following instruc-
tion, and it is now assigned as being erroneous: “5. By
preponderance of proof is meant such proof as satisfies
you that the claim of plaintiff as to the residence of his
family is true rather than the reverse, and if you should
find that in your opinion, from the evidence given, the
probabilities for and against the truth of plaintiff’s claim
are equally balanced, then you should find for defend-
ant.” Under the issues presented by the pleadings in this
case the burden was upon the plaintiff, or relator, to
prove by a preponderance of the evidence that he was at
the time the action was instituted a bona fide resident of
the school district of Superior. If he failed to so estab-
lish his residence, or the evidence upon that question
did not preponderate in favor of either party, relator

T 25 :
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was not entitled to recover. The instruction quoted was
a proper exposition of the law on the subject of the bur-
den of proof, and the criticism on the instruction must
be overruled.

The court in the seventh instruction charged the jury
as follows: “If, however, you find that plaintiff and his
family’s residence in Superior was only with the object
of obtaining temporarily the advantages of schools, and
with the intention of returning or going to some other
definite place as soon as such purpose should be accom-
plished, then such purpose of returning or going to some
other definite place would, so long as it remained, pre-
vent the acquiring of a residence in Superior.” This
instruction is criticised. It stated to the jury the proper
rule for their guidance. To obtain a legal residence or
domicile in Superior at least two things were required
of relator, namely, an actual residence there and the
intention to make it his place of abode, and the abandon-
ment of his former home in Kansas. This view was sub-
mitted to the jury in the foregoing instruction and the
other paragraphs of the court’s charge, and was applica-
ble to certain phases of the evidence.

As to the instructions tendered by relator which were
refused, all that need be said is that so far as they
stated correct principles of law they were completely
covered by the instructions given by the court on its
own motion. It is well settled that it is not reversible
error to refuse a proper instruction where the principle
sought to be effected by its giving has been clearly and
ifully covered by the charge of the court. (Korth v. State,
46 Neb. 631.) No substantial error appearing from the
record, the judgment is

AFFIRMED.
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PHILADELPHIA MORTGAGE & TRrUST COMPANY, APPEL-
LEE, V. JOHN H. MOCKETT ET AL., APPELLANTS.

FILED JUNE 9,1898. No. 8159.

Judicial Sales: OBJECTIONS TO CONFIRMATION: REVIEW. Objections to
the confirmation of a sale of real estate not urged in the lower
court will be unavailing in this court.

APPEAL from the district court of Lancaster county.
Heard below before HALL, J. Affirmed.

Clark & Allen, for appellants.
Wharton & Baird, contra.

NORVAL, J.

This appeal was taken from an order confirming the
sale of real estate under a mortgage foreclosure. A sin-
gle ground urged for a reversal is that a copy of the ap-
praisement was not filed with the clerk of the district
court until the day preceding the sale. The copy of
the appraisement should have been deposited in the office
of the clerk of the court wherein the decree was rendered
before the sale was advertised. (Burkett v. Clark, 46 Neb.
466; Creighton University v. Mulvihill, 49 Neb. 578.) The
omission indicated was such a defect in the proceedings
as to have wrought a reversal, had the same been sea-
sonably urged; but the objection is for the first time pre-
sented in this court in the brief of counsel for appellants,
as no motion to vacate the appraisement or to set aside
the sale was filed in the court below.

Tt was argued by the same counsel that it was not
necessary to file objections to the report of the sale to
make available the point now urged against the proceed-
ings of the sheriff; that section 498 of the Code of Civil
Procedure makes it the duty of the court to examine
the proceedings and return of the officer under an order
of sale, whether objections are filed or not, and confirm



324 NEBRASKA REPORTS. [VoL. 55

King v. Waterman.

the sale, if found to be regular and made in conformity
with law, and refuse confirmation and vacate the sale
if the proceedings are defective; and that objections to
a judicial sale are only required to be filed when it is
sought to raise issues not disclosed by the face of the
record. Doubtless, the court may, without objection be-
ing filed, vacate a sale where the return of the officer
discloses the statutory steps have not been taken by him;
but that is an entirely different matter from the question
of practice which confronts us. Irregularities and errors
"in proceedings of courts may be waived by parties fail-
ing to take advantage thereof at the proper time, and
this is no less true with respect to defects occurring in
judicial sales. Whatever may be the rule elsewhere, it
is firmly established in the jurisprudence of this state
that objections to a confirmation of sale not urged in
the trial court are not available on review. (Johnson v.
Bemis, T Neb. 224; Runge v. Brown, 29 Neb. 116; Ecklund
v. Willis, 42 Neb. 737; Hooper v. Castetter, 45 Neb. 67;
Burkett v. Clark, 46 Neb. 466; Creighton University v. Mul-
vihill, 49 Neb. 577.) The order appealed from is accord-
ingly
AFPIRMED.

GIRORGE KING V. ALVAH WATERMAN.
FILED JUNE 9, 1898, No. 8147.

1. Breach of Executory Contract: TIME ACTION ACCRUES. An action
for a breach of executory contract cannot be maintained upon
a mere declaration by the other party, before performance is
due, that he does not intend to comply with the terms of his
agreement.

2,

: EVIDENCE. Where an executory written contract for the
conveyance of real estate requires the pavment of a specified
amount of the consideration in cash at the date of such contract,
and by virtue of an independent agreement between the parties
a demand promissory note of the vendee is accepted as for and
in lieu of the cash payment, the refusal of the vendor and the
payee to accept the sum due on said note will not constitute a
breach of the terms of said executory contract.
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King v. Waterman.

ERRoR from the district court of Douglas county.
Tried below before HOPEWELL, J. Affirmed.

Brome, Burnett & Jones and Martin Langdon, for plain-
tiff in error.

C. J. Smyth and T. J. Mahoney, contra.

NORVAL, J.

On June 13, 1893, Alvah Waterman entered into a
written agreement with George King for the sale to the
latter of 240 acres of land situate in Douglas county.
The following is a copy of said contract:

“Articles of agreement, made and entered into this
13th day of June, 1893, by and between Alvah Water-
man, of Elkhorn precinct, of Douglas county, Nebraska,
of the first part, and George King, of Wisner, Nebraska,
of the second part, witness: )

“Alvah Waterman, of the first part, does hereby con-
tract and agree with George King, of the second part,
to sell to him the land described as follows:

“Phe southeast quarter (SE. 1) of section No. twelve
(12), in township No. sixteen (16), range No. ten (10) east.
Also the west one-half (4) of the northwest quarter
(NW. 1) of section No. thirteen (13), township No. sixteen
(16), range No. ten (10) east, being in all two hundred
and forty (240) acres of land, at the price of fifty-five
($55) dollars per acre, making the total price thirteen
thousand two hundred (13,200) dollars, to be paid as fol-
lows:

“One thousand (1,000) dollars on this 13th day of
June, 1893, the receipt whereof is hereby acknowledged,
and eight thousand ($8,000) dollars on or before I'eb’y
1st, 1894, and the remaining forty-two hundred dollars
($4200) to be secured by mortgage on said land.

«Alvah Waterman does hereby agree and bind himself
and his heirs and assigns to make and execute unto
George King a warranty deed, as soon as the said pay-
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ment of Feb’y 1st, 1894, of eight thousand ($8,000) dollars
is made, to said land, taking a mortgage for balance un-
paid, the ownership and title to remain in Alvah Water-
man until the above described payments are made and
mortgage given.

“George King, party of the second part, does hereby
agree to the above writings: he agrees to pay Alvah
Waterman, his heirs or assigns, the price of fifty-five ($55)
dollars per acre for the land heretofore described of two
hundred and forty acres, making a total price of thirteen
thousand two hundred ($13,200) dollars, and agrees to
pay one thousand ($1,000) cash, eight thousand ($8,000)
dollars on or before the first day of February, 1894, and
further agrees to give to Alvah Waterman a mortgage
upon all said land for the remaining unpaid principal,
when deed shall be delivered to him. The remaining
unpaid principal to be paid as follows: Two thousand
($2,000) dollars payable in three years from date given,
and bearing interest at the rate of seven (7) per cent,
payable annually, and secured by mortgage on said land;
twenty-two hundred (2200) dollars payable in five years
from date given, and bearing interest at the rate of seven
(7) per cent, payable annually, and secured by mortgage
on said land hereto before described.

“To all of the above writing we, and each one of us,
hereby and hereto agree, and set our hands, this 13th
day of June, 1893.

“Witness: ALVAH WATERMAN.

“J. M. BRUNER. GEORGE KING.”

On December 12, 1893, King instituted this action to
recover from Waterman damages for the alleged breach
by the latter of the conditions of said contract. The
making of this agreement is admitted by the answer,
but the defendant in his pleading denied that the stipu-
lations of said contract had been broken by him. The
jury, under an imperative instruction by the trial judge,
returned a verdict for the defendant, and the unsuccess-
ful party has prosecuted error from the judgment entered
‘thereon.
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The question presented is whether there had been.any
breach of contract by Waterman at the time the suit.was
brought in the court below. It will be observed that
by the stipulations of the parties, set out in the agree-
ment under consideration, the defendant was not re-
quired to convey before plaintiff had made to Waterman
a certain payment of §8,000, and given him a mortgage
on the land sold for $4,200, the balance of the unpaid
purchase-money, which payment was required to be made
and mortgage executed on or before February 1, 1894.
This suit was commenced in December, 1893, nearly two
months before the final limit of time designated by the
parties for the performance of the contract, without
plaintiff having paid or tendered to the defendant the
said sum of $8,000, or executed the mortgage aforesaid,
50 that the suit was prematurely instituted, unless a right
of action had then accrued by reason of the matters here-
after to be stated.

The contract provided that the first payment to be
made thereon by King should be $1,000 in cash. It is
undisputed that of this amount only $300 was paid in
money at the time the agreement was signed, and that
Waterman accepted, in lieu of the balance of said $1,000,
the demand note of plaintiff for $700, which defendant
left with Mr. Bruner, a banker at Elkhorn, for collec-
tfion. While a portion of the lands agreed to be con-
veyed was occupied by Waterman and his wife as their
homestead, yet the agreement was signed by the hus-
band alone. Mrs. Waterman informed King on July
15, two days after the date of the contract, that she
would not execute a deed to the premises, and subse-
quently on the same day the defendant stated to plain-
tiff that the neighbors had been talking to his wife and
jnduced her to refuse to sign the deed, and by reason
of’ the premises he, Waterman, expressed his inability
to carry out the contract. King informed the latter that
if he broke the contract he would insist upon the pay-
ment of the damages sustained by reason of such failure
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of defendant to perform. Later, during the same day,
King teridered to Mr. Bruner the amount of the $700
note, which the latter held for collection. Bruner, under
Anstructions from defendant, declined to receive .the
money, and shortly thereafter Waterman offered to re-
turn said note and $300 in money to King, which he
refused to accept. Several subsequent conversations
were had between plaintiff and defendant relative to
the sale of the land, during which Waterman informed
King, in effect, that he was willing to comply with his
stipulations in the contract, but as Mrs. Waterman had
refused to join him in the conveyance, a good title
could not be given. On October 3, 1893, the defendant
notified the plaintiff that his note for $700 was at the
bank in Elkhorn awaiting payment, and that Waterman
was ready to carry out the provisions of the contract of
June 18. King refused to pay the note or comply with hig
stipulations in said agreement. On February 1, 1894,
the defendant tendered to plaintiff a deed of general
warranty to the premises, executed by Waterman and his
wife, which was deposited with the clerk of the distriet
court, to be by him delivered to plaintiff upon his com-
plying with the terms and conditions of the contract by
him to be kept and performed.

We are fully persuaded that the facts in the case at bar
bring it within the principle announced in Carstens v,
McDonald, 38 Neb. 858, where it was stated: “A mere dec-
laration by a party to a contract that he does not intend
to carry out the terms thereof before performance is due
will not constitute a breach, so as to authorize the other
to at once maintain an action; for the party, at any time
before the period fixed for performance, has the right to
recant and comply with his agreement; but if he fails
to withdraw his declaration before the time comes for
performance, it will excuse the default of the other
party.” (See Terry v. Beatrice Starch Co., 43 Neb. 866.)
The doctrine stated is sustained by the decisions from
other courts, and the correctness of the rule, as an ab-
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stract proposition of law, is conceded by counsel for plain-
tiff; but he argues that it is not applicable to the case in
hand, since the proofs disclose that there was an unquali-
fied refusal by the defendant to comply with the contract.
As we read and construe the evidence contained in the
bill of exceptions, there was no absolute and unqualified
declaration on the part of Waterman that he would not
perform the contract according to its terms and at the
stipulated time for performance. All that can be claimed
from the proofs is that the defendant merely expressed
a doubt of his ability to carry out his agreement on
account of the refusal of his wife to execute the deed;
that subsequently, and before the time for performance
had arrived, plaintiff ‘was advised by Waterman that he
and his wife would make the conveyance of the lands
as agreed. The deed was duly executed and tendered at
the period fixed by the parties for performance. There
had been no breach of the contract by Waterman at the
time this action was commenced.

It is urged that the failure to receive the payment of
the $700 note constituted a breach of the contract. We
do not so consider it. This note was no part of the
agreement for the sale of the land, but was accepted
merely in lieu of that amount of cash, and having been
80 received the stipulation for the first payment of $1,000
was fully satisfied. Suppose plaintiff had failed to pay
the note, but had complied with every provision in his
contract to be performed by him, would the failure to
pay the note have prevented him from enforcing specif-
ically the contract against the defendant? 'To state the
proposition is to evoke a negative answer. This shows
that the declination at one time to accept the money on
the note did not constitute a breach of the contract of
sale. The judgment is

AFFIRMED.
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OMAHA LIFE ASSOCIATION V. FRANK W. KETTENBACH,
ADMINISTRATOR.

FiLED JUNE 9, 1898, No. 9966.

1. Law of the Case: REVIEW. “The determinations of questions pre-
sented to this court in its review of the proceedings of an inferior
tribunal become the law of the case, and, ordinarily, will not be
re-examined in a subsequent review of the proceedings of the
inferjor tribunal on a second trial, or hearing of the cause.” (Co-
burn v. Watson, 48 Neb. 257.)

2. Special Findings: GENERAL VERDICT: JUDGMENT. To entitle a party
to a judgment on the special findings of a jury, where the gen-
eral verdict is against him, such findings must establish all the
ultimate facts from which his right to a judgment resulis as a
necessary legal conclusion.

ERROR from the district court of Douglas county.
Tried below before DICKINSON, J. Affirmed.

Byron G. Burbank, for plaintiff in error.
Macfarland & Altschuler, contra.

SULLIVAN, J.

This case was here before. An opinion reversing the
judgment of the district court and remanding the cause
for another trial will be found reported in 49 Neb. 842.
There was, also, a supplemental opinion denying a re-
hearing, which appears in 50 Neb. 846. The application
for insurance contained a large number of categorical
answers to questions propounded by the insurer to the
insured for the purpose of determining the advisability
of issuing the policy in suit. In relation to these answers
the application provides: “And I do hereby declare and
agree that each and every statement and answer con-
tained in this application is material to the risk, and I
do hereby warrant all the answers and statements, and
each and every one of them contained herein, whether
written by my own hand or not, to be full, complete, and
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true, and it is agreed that this warranty shall form the
basis and shall be a part of the contract between me and
said association, and that it is the consideration of the
contract hereby applied for. I do further agree that if
any of the answers or statements made and contained
herein are not full, true, and complete, or that if the
same, or any of them, whether made in good faith or
otherwise, are in any respect untrue, then said policy and
this contract shall be null and void.” The policy itself
contains this clause: “If any statement made in the ap-
plication for this policy of insurance is in any respect
untrue, then, and in each and every such case, the con-
sideration of this contract shall be deemed to have failed,
and this policy of insurance shall be null and void.” On
the second trial the jury returned a general verdict in
favor of the plaintiff, together with the following special
findings of fact:

«1. Were the statements and answers as written in
the application for the policy in this suit made by the
deceased, William T'. Kettenbach? Answer: Yes.

«9 Were the statements and answers in said applica-
tion for said policy made intentionally by the said Will-
iam F. Kettenbach. Answer: Yes.

«3 Did the said William F. Kettenbach, within ten
years prior to the date of said application, January 15,
1891, consult and obtain medical treatment of Dr. O. S.
Runnels, or of any medical man other than Dr. Morris?
Answer: Yes.

«4 Did Dr. Runnels treat professionally the said Will-
jam T. Kettenbach, deceased, in the years 1887, 1888,
and 18892 Answer: Yes.

«5. Did the said William F. Kettenbach have the dis-
ease of exophthalmic goitre in 1887, or in 1888, or 18897
Answer: No.

«g. Did the deceased, William F. Kettenbach, at the
date of said application have the disease of exophthalmic
goitre? Answer: No.

«7. Did the Pythian Life Association, which is the
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predecessor of the defendant, the Omaha Life Associa-
tion, rely and act upon the statements and answers in
said application for said policy by issuing the policy in
suit to the said William P. Kettenbach, deceased? An-
swer: Yes.

“8. Did the said William F. Kettenbach, deceased, die
of the disease of exophthalmic goitre? Answer: Yes.

“9. Did the said William F. Kettenbach, within three
Years prior to 1891, have a disease of the genito-urinary
organs? Answer: Yes.

“10. Did Dr. Runnels treat professionally the said
William F. Kettenbach in 1887, 1888, or 1889, for im-
potency? Answer: Yes.

“J. W. CoBURN, Foreman.”

Upon these findings the defendant moved for judg-
ment. The court denied the motion and gave judgment
for the plaintiff on the general verdict.

The question presented for decision is whether the
facts established by the special verdict are conclusive
of defendant’s right to a judgment in its favor. We think
they are not. Speaking of the essential elements of a
good defense to the action it was said in the former
opinion: “That in order for such representations to con-
stitute a defense to this action it is incumbent upon the
insurance company to plead and prove that the state-
ments and answers were made as written in the appli-
cation; that they were false; that they were false in some
particular material to the insurance risk; that they were
made intentionally by the insured; and that the insur-
ance company relied and acted upon such statements;
and these were questions of fact and not of law.”

In the opinion on the motion for a rehearing this lan-
guage is used: “The defense of the insurance company
to this action proceeded upon two theories: (1) That the
statements made by the assured in his application were
warranties; and (2) that if the statements made were
representations they were false. In the opinion filed in
the case we held that the statements of the assured in
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the application were representations, and not warran-
ties, and that in order for the falsity of the representa-
tions made by the assured to constitute a defense to the
action it was incumbent upon the insurance comvany to
plead and prove that the statements and answers alleged
to have been made by the assured in his application were
actually made by him as therein written; that these
statements were false; that they were false in some par-
ticular material to the insurance risk; and that the insur-
ance company relied and acted upon such statements.
After re-examination of the case we adhere to all the
propositions of law already announced.” On the first
trial it was conclusively proven that the assured in
his application falsely represented that he had never
had a disease of the genito-urinary organs, and that he
had not, within ten years prior to the date of the appli-
cation, consulted or obtained the advice of any medical
man other than Dr. Morris. Because these facts were
so proven the trial court peremptorily instructed the
jury to find for the company, and a judgment was ac-
cordingly entered in its behalf. That' judgment this
court reversed, holding, in the language above quoted,
that the defendant could not succeed in the action
without a finding of fact by the jury that the repre-
gentations were false in some particular material to
the risk. The decision thus rendered became the law
of the case, and the trial court, aeting in obedience to
its authority, ignored the special findings, because they
lacked one element which this court adjudged to be es-
gential to a complete defense. This action of the court
was entirely correct, and its judgment will be affirmed
without re-examining the propositions settled by the
former decision. In the case of Hale v. Ripp, 32 Neb. 259,
a verdict was returned for the defendant pursuant to
a peremptory divection of the trial court. A judgment
rendered on this verdict was reversed on the ground that
there was an issue of fact for submission to the jury.
After a verdict for the plaintiff and a judgment thereon
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the case came again to this court for review, the defend-
ant insisting that the evidence on both trials was the
same, that there was no disputed question of fact in the
case, and that the court erred in taking the verdict of
the jury and basing a judgment thereon. Answering
this argument the present chief justice, in Ripp v. Hale,
45 Neb. 567, said: “The district court in the second trial
of the case obeyed the direction of this court as embodied
in its opinion rendered at the former hearing, and its
action in so doing was the only correct and proper one,
and in so far as the former adjudication of the case in
this court related to the facts developed during the trial,
and their sufficiency to require a submission of the issues
to the jury for their consideration and determination, it
will not now be re-examined, but will be adhered to. The
rule of law which was announced in the former decision
as being applicable to the facts became the law of the
case and must now be allowed to govern in its disposition,
and, viewed in the light of such rule, the evidence was
sufficient to sustain the verdict rendered.” In rendering
judgment in this case it is quite evident that the learned
judge who presided at the second trial was guided by,
and acted in strict conformity with, the law of the case
as declared in the former opinion. There is no error in

the record and the judgment is
AFFIRMED.
IRVINE, C., dissenting.

JACKSON BRADLEY V. AUGUSTUS B. SLATER.
FiLEDp JUNE 9, 1898, No. 9977,

- 1. Opening Judgments: POWER oF CourT. In furtherance of justice
the district court may vacate or modify its own judgments at
any time during the term at which they were rendered.

2. Assignments of Error: NEw TRIAL. An assignment in a petition
in error that “the court erred in overruling the motion for a new
trial” cannot be considered when the motion is based on several
distinct grounds.
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* 3, Vacating Judgment: REVIEW oF ORDER. A judgment of the dis-
trict court was vacated during the term at which it was ren-
dered in response to a motion assigning as grounds therefor,
(1) accident and surprise, (2) irregularity in the proceeding,
(3) misconduct of the prevailing party, and (4) insufficiency of
the evidence. The moving party failed to establish the exist-
ence of any of the first three grounds assigned in his motion.
The evidence taken on the trial was not preserved in a bill of
exceptions. Held, That the reason for the court’s action not

. appearing, it will be presumed the evidence was insufficient to
support the judgment and that the motion was sustained for
that reason.

ERROR from the district court of Douglas county.
Tried below before DICKINSON, J. Affirmed.

Warren Switzler, for plaintiff in error.
Duffie & Van Dusen, contra.

SULLIVAN, J.

This is a proceeding in error brought to review the
action of the district court of Douglas county in setting
aside a judgment rendered in favor of the plaintiff and
in refusing to set aside a verdict subsequently returned
in favor of the defendant. This is the second appearance
of the case in this court. When it was here before a judg-
ment in favor of the defendant was reversed for want
of sufficient evidence to support it, and the cause re-
manded for further proceedings. (Bradley v. Slater, 50
Neb. 682.) The mandate was filed in the office of the clerk
of the district court on April 6, 1897, and the same day,
on the motion of the plaintiff, and by direction of the
court, it was spread upon the journal and the cause en-
tered on the bar and trial dockets for the next term,
which commenced May 3, 1897. It was also listed on the
judge’s bulletin of cases and published in the Law and
Mercantile Reporter, to which defendant’s attorneys
were subscribers. On the first day of the May term the
case was regularly reached for trial and tried in the ab-
sence of defendant and his counsel. The plaintiff had
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judgment. On June 4, 1897, but before the adjournment
of the May term, the defendant filed a motion for a new

trial, which was sustained by the court. The grounds

of the motion were: “(1.) Said judgment was obtained

by accident and surprise which ordinary prudence could

not guard against. (2.) Irregularity in the proceedings

of the court by which the defendant was prevented from

having a fair trial. (3.) Misconduct of the prevailing

party. (4.) The judgment is not supported by sufficient

evidence and is contrary to law.”

The evidence introduced on the hearing of the motion
relates entirely to the first, second, and third assign-
ments, and is, we think, clearly insufficient to sustain any
of them. The ground upon which the court sustained
the order, however, is not disclosed, and we are war-
ranted in presuming that it was for the reason alleged
in the fourth assignment. The evidence upon which the
judgment was based is not before us and we are, con-
sequently, in no position to judge of its adequacy. If
the trial court underestimated its probative value, that
fact is not established by the record. We are, therefore,
without affirmative proof that error was committed in
awarding a new trial.

That the motion was not filed within the time limited
by the statute is a matter of no importance. Courts of
general jurisdiction are endowed by law with ample
discretionary power to vacate or modify their own judg-
ments at any time during the term at- which they were
rendered upon being satisfied that such action will be
in furtherance of justice. (Smith v. Pinney, 2 Neb. 139;
Volland v. Wilcow, 17 Neb. 46; Harris v. State, 24 Neb. 803;
Symns v. Noxzon, 29 Neb. 404; Bigler v. Baker, 40 Neb. 320) -

It is argued that the verdlct returned in favor of the
defendant is not sustained by sufficient evidence, and
that the court erred in refusing to set it aside and grant
a new trial of the cause. The record does not properly
present this question for decision, and we do not decide
it. There are twenty-nine assignments of error in the
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motion for a new trial, while the only assignment in
the petition in error, in addition to the one already con-
sidered, is the following: “The court erred in overruling
the motion for a new trial filed by the plaintiff on the
4th day of October, 1897, and erred in refusing to set
aside the verdict rendered on October 2, 1897.” It is
indisputably settled by the decisions of this court that
such an assignment does not indicate with practical
definiteness which of the numerous reasons assigned in
the motion for a new trial is now relied on as a ground
for reversal. (Glaze v. Parcel, 40 Neb. 732; City of Chadron
v. Glover, 43 Neb. 732; Stcin v. Vannice, 44 Neb. 132; Sig-
ler v. McConnell, 45 Neb. 598; McCord v. Hamel, 52 Neb.
286; Pheniz Ins. Co. of Hartford v. King, 52 Neb. 562;
Weber v. Kirkendall, 44 Neb. 766.) The judgment of the
district court is
AFFIRMED.

"o

Crry OF OMAHA V. STANDARD OI1L COMPANY.
FiLep JUNE 9, 1898, No. 8105.

Municipal Corporations: ASSIGNABILITY OF CONTRACT FOR LIGHTING
STREETS. A contract with a municipal corporation for lighting
its streets, containing a stipulation that the contractor shall
not assign such contract without first obtaining the consent of
the city indorsed thereon in writing, is not assignable, either in
whole or in part; and moneys due or to become due thereunder,
whether payable as an entirety or in installments, cannot be
assigned without first obtaining such written consent.

ERROR from the district court of Douglas county.
Tried below before AMBROSE, J. Reversed.

EB. J. Cornish, for plaintiff in error.
Hall, McCulloch & Clarkson, contra.

SULLIVAN, J.
On January 29, 1892, the Metropolitan Street-Lighting
Company, hereafter called the lighting company, entered
26 :
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into a written contract with the city of Omaha to light
certain of its streets with gasoline lamps for the period
of two years. The consideration was to be paid in
monthly installments. The Standard Oil Company, the
plaintiff herein, furnished the necessary oil, and, at one
time, loaned a considerable sum of money to the light-
ing company to enable it to carry out its contract with
the city; and to secure an indebtedness thus incurred
the lighting company, on the 14th day of October, 1892,
assigned to the plaintiff the money due under the con-
tract for that month. Subsequently the lighting com-
pany made another assignment of a portion of the same
fund to some of its laborers in payment of wages; and
the city authorities, claiming to have no notice of the
first assignment, paid the amounts called for by the sec-
ond. The plaintiff then commenced this action, which
resulted in a finding and judgment against the city for
the whole amount due the lighting. company under the
contract for the month of October. The city prosecutes
error to this court and urges a reversal of the judgment
on various grounds, only one of which we find it neces-
sary to comsider.

It may be conceded that, while a contract right to
render personal services cannot be assigned without the
consent of the person to whom the services are due, the
right to receive pay for such services when rendered
stands upon a different ground and is assignable in the
absence of a statute or stipulation in the contract for-
bidding it. The authorities, we believe, are in entire ac-
cord upon this proposition. (Clark, Contracts 531; 3
Pomeroy, Equity Jurisprudence [1st ed.] sec. 1280; 2
Am. & Eng. Ency. Law [2d ed.] 1027; Ryan v. Douglas
County, 47 Neb. 9; Perkins v. Butler County, 44 Neb. 110.)
And the validity of such an assignment, it seems, does
not at all depend upon the money being presently due
and payable. If the fund has a potential existence—that
i, if it will become due in the future under the terms
of a contract already made—the assignment vests an
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equitable title thereto in the assignee subject to all prior
charges. (Brill v. Tuitle, 81 N. Y. 454; Leahy v. Dugdale,
27 Mo. 437; Brown v. Dunn, 50 N. J. Law 111; Hawley v.
Bristol, 39 Conn. 26; Devlin v. Mayor, 63 N. Y. 8; Cutls .
" Perkins, 12 Mass. 206.) So the assignment of the October
installment was valid and the plaintiff acquired an equi-
table property therein, unless the right to assign was pro-
hibited by the contract itself, which contained the fol-
lowing provision: “It is further agrced between the
parties hereto that the party of the second part shall
not assign this contract without first obtaining the con-
sent of the first party indorsed hereon in writing.” Coun-
sel for the plaintiff insist that this stipulation was di-
rected against the assignment of the obligation resting
on the lighting company to perform the work required
by the contract, and was not intended to prevent an as-
signment of the money to be earned thereunder. That
view was accepted by the trial court, but we think it is
not warranted by a just interpretation of the language
employed. The inhibition, it will be noticed, is not alone
upon the assignment of the obligation to light the streets,
but upon the assignment of the contract. What was the
contract between the parties? Certainly one of its im-
portant elements was the duty laid upon the city to make
monthly payments to the lighting company for the serv-
ices rendered, and another was the correlative right
of the company to receive such payments. The assign-
ment of the October installment, if valid, not only trans-
ferred to the plaintiff a right secured to the lighting
company by the contract, but affected, as well, an impor-
tant obligation on the part of the city. It compelled the
city to deal with strangers and to determine at its peril
which of the contesting claimants was entitled to the
fund. This may have been one of the very contingencies
contemplated by the city and against which it sought to
prov1de by making the contract non-assignable. Another
object in view might have been to prevent the company
from losing interest in the performance of the contract
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by divesting itself of all beneficial interests therein. But
it is needless for us to speculate on the motives for the
city’s action. It is enough for us to know—whatever its
reasons may have been—that it has, in plain language,-
stipulated against an assignment of the contract. That
stipulation is valid and must be enforced. To hold that
it covers some, but not all, of the rights and obligations
arising out of the contract would be, it seems to us, an
inexcusable perversion of its terms. In the case of Burck
v. Taylor, 152 U. 8. 634, where a contract with the state,
for the erection of a public building, was made non-as-
signable by express stipulaticn, it was held that an at-
tempted transfer of an interest in such contract, without
the state’s consent, was ineffectual, except, perhaps, to
give the assignee a right of action against the contractor
for a share of the profits. In the course of the opinion
delivered by Brewer, J., it is said: “It is unnecessary to
hold that the contractor might not be personally bound
upon his promise made before the performance of the
contract to transfer a portion of his profits to any third
party. Whatever liabilities he might assume by such a
promise, it would be an independent promise on his part,
and would not let the promisee into an interest in the
contract. It would give him no right to take part in the
work, no right to receive anything from the state, and
all that it would give him would be an independent right
of action against the contractor for the failure to pay
that which he had promised to pay; the contract re-
maining all the time the property of the contractor, sub-
ject to disposal by and with the consent of the state. To
him alone the state would remain under obligations, and
with him alone would the state be required to deal. In
no way, by garnishment, injunction, or otherwise, could
the promisee prevent the state from carrying out the
entire contract ‘with the contractor, paying to him the
whole consideration, and receiving from him a full re-
lease.” Counsel have referred us to no case, and we have
found none, in which it has been held that an express
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stipulation against the assignment of a contract, like
the one here in question, should be construed as forbid-
ding a transfer of the burdens imposed but not of the
accruing benefits. In ‘Bank of Harlem v. City of Bayonne,
48 N. J. Eq. 246, 21 Atl. Rep. 478, it was decided that an
assignment of money coming due under a sewer contract
with a city was valid, although the parties had made the
following stipulation: “And the party of the second part
further agrees that he will give his personal attention
constantly to the faithful performance of said work, and
that he will not assign nor sublet the same, but will keep
the same under his control.” That case, we think, is not
an authority for plaintiff’s contention because the lan-
guage used clearly limits the prohibition to an assign-
ment of the work and does not touch the contract as an
entirety.

Our conclusion is that the attempted assignment to the
plaintiff vested in it no right of action against the city.
The judgment is, therefore,

REVERSED.

LiFre INSURANCE CLEARING COMPANY V. MARGUERITE
ALTSCHULER.

FirEp JUNE 9, 1898. No. 7727,

1. Payment: APPLICATION. One who receives and appropriates to his
own use money sent him for a particular purpose will be held
to have received and retained it in accordance with the purpose
for which it was sent.

2.

: BAILMENT. Money sent to a person as a payment cannot,
without the conzent of the sender, be received and held as a bail-
ment.

3. Life Insurance: ASSURED’S HEALTH: EVIDENCE. Evidence eximined,
and held sufficient to warrant the jury in finding that the assured
was in good health when the policy in suit was delivered and the
first premium paid.

4.

: ACCEPTANCE OF PREMIUM: FraUD: PLEADING. A defendant,
in an action on a policy of life insurance, which claims that it
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was induced to accept payment of a past-due premium by thé
fraud of the beueficiary named in the contract, must, to avail
itself of that defense, plead and prove the fact.

5. Continuance: ABSENT WITNEssEs. There was no prejudicial error
in denying an application for a continuance in order to secure
the testimony of witnesses who afterwards appeared and testified
at the trial.

6. An application for a continuance grounded on the
absence of a material witness is properly denied where the party
making the application has not been diligent in attempting to
procure the testimony or compulsory attendance of such wit-
ness.

7. : HArMLESS ERROR. Where it appears that the evi-

dence of an absent witness, if given on the trial, could not pos-
sibly change the result, an order refusing a continuance to obtain
his testimony, if erroneous, would not be prejudicially so.

REHBEARING of case reported in 53 Neb. 481. Former
decision sustained.

T'ibbets Bros., Morey & Ferris, for plaintiff in error.
M. A. Hartigan, contra.

SULLIVAN, J.

An opinion heretofore filed in this case will be found
reported in 53 Neb. 481. On the application of the de-
fendant a rehearing was allowed and the cause again
submitted on printed briefs and oral arguments.

The'principal reason urged for a reversal of the judg-
ment is that the contraet of insurance was never in force.
Printed in red ink on the face of the policy appears the
following condition precedent:

“This policy shall not take effect until the first pre-
mium shall have been paid to the company or to some
person authorized by the company to receive it while the
said insured is in good health and in accordance with
the health certificate and premium receipt accompanying
the same, RUSSELL R. DORR, President.”

The plaintiff admitted that no health certificate was
furpished at any time, but insists that the requirement
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in regard thereto was waived. In the former opinion it
was said that the question of waiver was submitted to
the jury on conflicting evidence and that their finding
in favor of the plaintiff' would not be disturbed. The
statement is not entirely accurate. A closer inspection
of the record has convinced us that the evidence upon
this point is not in conflict. It is all one way in relation
to certain facts, which we think conclusively establish
a waiver. By the terms of the policy the second premium,
amounting to $53.95, became due and payable on July 5,
1893. It was not paid at that time, but on the 4th of
the following month Mrs. Altschuler procured a draft
for the amount and sent it to the home office of the com-
pany at St. Paul. The draft was received on August 6,
and immediately cashed, and, by the direction of the
president of the company, a receipt in due form, signed
by him, and bearing date of July 5, was sent to Mrs.
Altschuler. The company had previously directed its
agent at Grand Island to collect this premium. On
August 14 Altschuler died and on the 18th of the same
month the defendant purchased a draft and sent it to
the plaintiff, informing her that the policy on her hus-
band’s life had never been in force, and that the preminmn
paid by her had been kept on deposit while awaiting the
delivery of the health certificate mentioned in the con-
tract. But this money was not sent to be held on de-
posit. The letter accompanying the remittance stated
in plain language that it was sent as payment of the
second installment of the premium; and the defendant
did not receive it on deposit. It received it as payment,
for it so states in its receipt. The recital of that docu-
ment is that the money was received for “the quarterly
premium due July 5, 1893, * * * on policy No. 2143, -
insuring the life of Sigmund Altschuler,” Indeed, ac-
cording to a familiar principle of law the defendant
eould not have retained the money except on the terms
and for the purpose it was tendered. By the mere act
of cogverting plaintiff’s draft into money and retaining



344 " NEBRASKA REPORTS. [Vor. 55

Life Insurance Clearing Co. v. Altschuler,

the same the defendant accepted it as payment of the
premium then due. The idea of holding it as a deposit
was manifestly an afterthought suggested by informa-
tion of Altschuler’s death. It is then indisputably es-
tablished that, with full knowledge of the fact that the
health certificate had not been furnished, the company
collected and retained, until after the death of the as
sured, the premium which became due on J uly 5, 1893.
Having done so—having treated the contract as valid
for the purpose of collecting premiums—it cannot now,
when sued by the beneficiary, insist that it was void from
the beginning. The company, with full knowledge of all
the facts, dealt with the assured, during his lifetime, on
the assumption that his contract of insurance was in
force, and it cannot, now that he is dead, be heard to
assert that he was deluded by its agents into purchasing
and paying for a still-born policy. To hold that the com-
pany could escape liability under such circumstances
would shock the crudest sense of justice.

But the defendant contends that a waiver of the health
certificate did not include a waiver of the condition in
regard to the state of Altschuler’s health at the time the
first premium was paid. Conceding that to be true, it
does not follow that the verdict is without sufficient
support in the evidence. It is claimed that Altschuler
died of scirrhosis of the liver. At the instance of the
company’s agent he submitted to a medical examination
on March 25, 1893. At that time the examiner found his
liver free from any suspicion of disease and that he was
generally in a fair condition of health. The same phy-
sician testified at the trial that he considered the assured
a fair risk when the examination was made. About
April 7, 1893, the policy was personally delivered by the
- company’s representative who at the same time collected

the first premium. Altschuler went about his business
in the usual way until the latter part of the following
July, when he became sick with the malady of which he
afterwards died. From these facts the jury migh_t wel]
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infer that he was in good health at the time the policy
was delivered and the first premium paid.

It is claimed that the company was induced to accept
the second premium by false representations of Mrs.
Altschuler and that such acceptance was, therefore, in-
effective as a waiver of the health certificate. It is said
in the former opinion that “neither fraud nor misrepre-
sentation was pleaded with reference to the acceptance
of this payment.” The accuracy of this statement, al-
though vigorously assailed in defendant’s brief, is fully
sustained by the record. It is distinctly alleged in the
petition that the second premium was paid during the
lifetime of Sigmund Altschuler. The company denied
this averment and characterized the alleged payment as
a mere deposit. Tt took the ground that the transaction
with Mrs. Altschuler was, in legal effect, a bailment.
Had it desired to present an issue of fraud for trial it
should have pleaded by way of confession and avoidance
—it should have admitted the fact and avoided its legal
consequence by showing that the plaintiff had by artifice
misled it. :

Another ground upon which defendant demands a re-
versal of the judgment is the failure of the trial court
to grant a continuance to enable it to procure the at-
tendance of three absent witnesses. There was no error
in denying the application. Two of these witnesses were
actually present and testified at the trial. The testi-
mony which it is claimed the other would give related to
the alleged waiver of the health certificate by delivering
the policy and collecting the first premium. In view of
the fact that a waiver was conclusively established by
the payment of the second premium this evidence could
not have strengthened the company’s defense. Besides
no sufficient effort had been made in advance of the trial
to secure the testimony or compulsory attendance of any
of these witnesses. Defendant relied entirely on a prom-
ise that they would be in court when needed, and, con-
sequently, "assumed the risk of that promise being
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broken. The action of the court was well within the
limits of sound judicial discretion.

We do not see any sufficient reason for receding from
the conclusion heretofore announced, and the judgment
will, therefore, stand

AFFIRMED.

L]

2

HoME FIRE INSURANCE COMPANY OF OMAHA V.- HENRY
T. DECKER.

FrLEp JunE 9, 1898. No. 8173,

-

. Trial: OPENING AND CLOSING: CHANGE OF THEORY: NEW TRIAL. A
party who has induced the court to permit him to open and
close the trial by representing that there was only one issue of
fact for decision cannot, after an adverse verdict, recede from
his position'and obtain a new trial on the ground that there were
other questions of fact which should have been submitted to the
jury.

- Pleading: DErENsES. A defendant may plead as many grounds of
defense as he may have, provided they are not so repugnant that
if one be true another must be false.

-

®

Insurance: INCONSISTENT DEFENSES. An answer in an action on a
contract of insurance which alleges a failure to furnish proofs ot
loss and that the plaintiff caused the premises to be burned does
not present inconsistent defenses.

>

Evidence: INSTRUCTIONS. An instruction admonishing the jury to
consider the evidence of an accomplice “with great care and cau-
tion,” without giving them a definition of that phrase, is not
erroneous.

o>

. Instruction: OrFER. The giving of an instruction which states a
correct and pertinent proposition of law is not error, and a party
who complains that such instruction lacks explicitness should
himself formulate and tender a better one.

[~

. Failure to Mark Instruction “Given’’: HARMLESS ERROR. The fail-
ure to write the word “given” on an instruction read to the jury
is not sufficient grounds for reversing a judgment when such fail-
ure was not prejudicial to the losing party.

7. Conflicting Evidence: REviEw. Where the verdict is the result of
substantially conflicting testimony, a judgment based thereon
will not be reversed on the ground that the evidence is insuffi-
cient,
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ERROR from the district court of Saline county. Tried
below before HASTINGS, J. Affirmed.

B. G. Burbank and Jacob Fawcett, for plaintiff in error.
E. E. McGintie and Hastings & Sands, contra.

SuLLIVAY, J.

On April 19, 1892, the Home Fire Insurance Company
of Omaha issued a policy of fire insurance to Henry T.
Decker covering an opera house situated in the village
of Dorchester, in Saline county. In August of the same
year the building was completely destroyed by fire. The
company declined to adjust the loss, and this action was
thereupon commenced to recover the amount for which
the policy was issued. The petition admitted that the
proofs of loss had not been furnished as required by the
contract, but alleged that the condition in relation
thereto had been waived. The company filed its answer,
in the first paragraph of which it denied generally the
allegations of the petition. In the second paragraph it
alleged that the plaintiff had not complied with the con-
ditions of the policy of insurance respecting notice and
proofs of loss, and in the third paragraph alleged that
proofs of loss were not furnished within sixty days of
the date of loss as required by the conditions-of the pol-
icy; also, that certain papers designated “proofs of loss”
were furnished the company January 31, 1893, but less
than sixty days previous to the commencement of the
action on the policy. Upon these issues a trial was had
which resulted in a verdict and judgment for the plain-
tiff. Afterwards a new trial was granted on the ground
of newly-discovered evidence. The company then filed
an amended and substituted answer, setting up, in ad-
dition to the allegations in its former answer, a fourth
paragraph in which it alleged that the plaintiff, in vio-
lation of the conditions and agreements contained in the
policy, caused the building to be burned by one S. M,
Venard for the purpose of defrauding the defendant.
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Before entering on the trial of the cause plaintiff filed
a motion to require the defendant to elect upon which of
the defenses contained in its answer it would proceed to
trial, asserting that the defenses pleaded were inconsist-
ent, and, also, that the new trial was granted only for
the purpose of obtaining a decision upon the matters
alleged in the fourth paragraph of the answer. What
order, if any, was made upon this motion is not disclosed
by the record, but it does appear that after the motion
was filed the defendant, protesting and excepting, electedl
to abide by the defenses pleaded in the first and fourth
paragraphs of the answer. The case was then tried to
a jury and the trial resulted in a verdict and judgment
for the plaintiff. The defendant brings the case here for
review on error and insists that there are five good and
sufficient reasons why the judgment of the district court
should be reversed. We proceed to examine these rea-
sons in the order of their presentation.

It is first argued that the court erred in forcing the
defendant to an election of defenses because the defenses
pleaded were not inconsistent. We entirely agree with
counsel that the several grounds of defense stated in the
answer were not inconsistent. The proof of one would
have no tendency whatever to disprove either of the
others. A defendant may, under our system of pleading,
allege as many grounds of defense as he may have, sub-
ject only to the condition, implied from the requirement
in regard to verification, that such defenses shall not be
so repugnant that if one be true the other must be false.
(Blodgett v. McMurtry, 39 Neb. 210; Citizens Bank . Clos-
son, 29 O. St. 78; Pavey v. Pavey, 30 O. St. 600; Nelson v.
Brodhack, 44 Mo. 596; McAdow v. Ross, 53 Mo. 199.) But,
as already stated, the record does not show that the court
made the order of which defendant complains. Assum-

_ing, however, that such an order was made, wherein was
the defendant prejudiced by it? It abandoned, it is true,
the defense grounded on the alleged failure to furnish
proofs of loss, but that defense presented no issue for
trial. The plaintiff in his petition admitted that he had
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not furnished the proofs of loss and attempted to excuse
his failure in that regard by pleading a waiver on the
part of the company. The issue raised by the second and
third paragraphs of the answer was, therefore, immate-
rial and the defendant sacrificed nothing by abandoning
them. Counsel for defendant, however, contend that
there is no proof in the record to sustain the plea of
waiver and cite German Ins. Co. v. Fairbank, 32 Neb. 750;
and German Ins. Co. v. Davis, 40 Neb. 700 in support of
the proposition that such proof was necessary. It is
true that no evidence was offered to establish a waiver,
but it appears that after the jury had been sworn to try
the cause counsel for defendant asked to be allowed to
take the affirmative in the trial, stating “that under the
ruling of the court requiring defendant to elect the issue
to be submitted to the jury, and the only issue, is the
fraudulent loss by procuring the property to be burned.”
The court then granted the request of counsel and the
defendant was permitted to open and close the case. It
cannot now change its theory. Having obtained an ad-
vantage by representing to the court that the issue pre-
sented by the fourth paragraph of the answer was the
only one for trial, it cannot now be permitted to recede
from its position and secure a reversal of the judgment
by insisting that its representation was false.

It is next contended that the court erred in giving the -
following instruction: “One of the witnesses in this case
is 8. M. Venard, who says that he set fire which con-
sumed the building in question herein; he being an ac-
complice in this act from his own testimony. A jury
should always act upon such testimony with great care
and caution.” The criticism on this instruction is that
it fails to inform the jury what would constitute “great
care and caution.” It was not necessary that it should.
The rule was stated with clearness and legal precision,
and if counsel for the defendant were not satisfied with
it they should have formulated a better instruction and
requested that it be given. (Burlington & M. R. R. Co. v.
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Schluntz, 14 Neb. 421; Woodruff v. White, 25 Neb. 745;
Klosterman v. Olcott, 25 Neb. 382.) But it may well be
doubted whether any attempted elaboration would not
have tended to obscure rather than elucidate the matter.

Another ground of alleged érror is that the trial court
failed to number the first instruction, and did not write
the word “given” upon the first and second instructions
requested by the plaintiff. From this oversight on the
part of the court no possible prejudice could have re-
sulted to the defendant and it affords no sufficient reason
for reversing the judgment. Speaking upon this subject
in the case of Omaha & Florence Land & Trust Co. v. Hansen,
32 Neb. 449, MAXWELL, J., said: “While it is the duty
of the court to observe the law, yet, where it is apparent
that no injury has resulted to the adverse party from a
failure to comply with the statute, a case in which this
was the only error would not be reversed for that cause
alone. In other words, the omission must be prejudicial
to the party complaining to Justify the reversal of the
-judgment.”

It is finally insisted that the verdict is not sustained
by sufficient evidence. There is much evidence tending
to prove that Decker had strong motives for desiring
the destruction of the opera house by fire, and there is
positive testimony from the witness Venard that he set
the building on fire at Decker’s instigation. Another
witness testified that he heard a conversation between
Decker and Venard in which the latter agreed for a con-
sideration to burn the building. The testimony of this
witness as well as that of Venard was positively denied
by Decker. We would be better satisfied with the ver-
dict had it been for the defendant, but it is supported
by competent evidence and we cannot set it aside. Of
the questions of fact the jury were legally constituted
arbiters, whose decision we are not authorized to annul
because, on the same evidence, it is probable we would,
as triers, have reached a different conclusion. The judg-
ment is

AFFIRMED,
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LEwis V. CRUM V. ANDREW J. STANLEY. °
FrLED JUNE 9, 1898. No. 8149,

1. Assignment of Judgment: ACCEPTANCE: ESTOPPEL. A party who,
upon a consideration acknowledged therein, had caused to be
prepared and had subscribed a written instrument assigning all
his interest in a judgment which he held and which had been
appealed from, and had caused such assignment to be filed in the
action wherein the appeal had been taken, cannot be heard to
urge in argument, to sustain his own right of recovery on the
appeal bond in another action, that the assignment was incom-
plete for the reason that, affirmatively, no acceptance by the
assignee of the assignment had been proved.

2. Actions: PARTIES, The assignee of a chose in action is the proper
and only party who can maintain an action thereon.

ERrOR from the district court of Douglas county.
Tried below before BLAIR, J. Reversed.

Winfield S. Strawn, for plaintiff in error. e
Arthur C. Wakeley, contra.

Ryan, C.

This action was brought upon an appeal bond which
had been given in an action of replevin, on which bond
the makers had become liable by reason of a judgment
against appellant. In this case there was judgment in
favor of the obligee named in said bond. The errors
complained of are presented in argument on special find-
ings of fact. One of these findings was to the effect that
while said appeal was pending, and before this suit was
brought, Andrew J. Stanley, the obligee in the appeal
bond, had had prepared by his attorney an instrument
in writing, which he signed and which was duly filed, and
is of record in the cause wherein it was given. This in-
strument was as follows:

‘“OMAHA, NEBRASKA, March 31, 1893.

“For value received I hereby assign, transfer, and set
over to 8. G. Johnson all my right, title, and interest in
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and to a certain judgment recovered by me against Bates
& Co.-on or about May 10, 1892, in the county court of
Douglas county, said judgment being for the principal
sum of seven hundred dollars ($700), and the said cause
in which judgment was obtained being appealed by the
said Bates & Co. to the district court of Douglas county,
and the said case being now pending in the said district
court. This assignment is made subject to an attorney’s
lien of A. C. Wakeley in the sum of two hundred ($200)
dollars for services rendered and to be rendered in said
suit in said district court and in the supreme court, if
the case is taken there. A. J. StaNLEY.”?

Plaintiff in error contends that after having signed
and caused to be filed in the case, with the appeal bond,
the above subscribed instrument, the obligee had no fur-
ther interest therein and consequently had no standing
to sue for the amount for which judgment was subse-
quently recovered in the appeal case. It is urged by the
defendant in error that as there was no finding that the
assignment was accepted, there was no delivery; hence
the assignee was vested with no title. This might be a
pertinent consideration if the suit was being prosecuted
by the assignee. But it is not. The assignor caused
the instrument to be prepared, signed it, and filed it in
the case wherein the appeal bond had been given. It
is he who now seeks to avail himself of the failure of
the finding to show an acceptance of the assignment by
the assignee. This assignor, by filing the assignment
as he did, left it optional with the assignee to avail him-
self of its benefits, if he so elected. The contract itself
recited that it was made for value received, and in the
absence of any showing whatever we are not to believe
that this was false. If there was a consideration for the
assignment, then it was not optional with the assignor,
at his election, to withdraw or ignore it. He was there-
fore in the position of one who brings an action upon
an instrument after having parted with all interest
therein by an assignment thereof to a third party. In
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Pilger v. Marder, 55 Neb. 113 it was beld that in replevin,
where there are two or more defendants and the prop-
erty has been taken under the writ and delivered to
plaintiff after the execution by sureties of the prescribed
replevin undertaking, if, by the judgment, the entire
property is awarded to one defendant, the rights thus
accorded may be enforced in an action by such defendant
alone, without a joinder of other parties named as
obligees in the undertaking. - This was on the principle
that every action is required by our Code of Civil Pro-
cedure to be prosecuted in the name of the real party
in interest. Controlled by section 29 of the Code of Civil
Procedure above referred to, it was held by this court
in Mills v. Murry, 1 Neb. 327, that the assignee of a chose
in action is the proper and only party who can maintain
a suit thereon. As the assignment was pleaded as a
defense and established by the evidence, the defendant
in error had no interest in the right of action sued upon;
hence the judgment in his favor is reversed.

REVERSED AND REMANDED.

Wi G. NYE v. J. FRED ROGERS.
FoLEp JUNE 9, 1898. No. 8145.

1. Judicial Sales: CERTIFICATE OF INCUMBRANCES: WAIVER. As the
certificates of incumbrances of real property before judicial sale
are for the benefit of plaintiff, he may waive any or all such
certificates if he chooses so to do.

: Objections to Confirmation: EVIDENCE. Where the showing
by affidavit in resistance of confirmation of a judicial sale was
that “the property was divided, assessed, and recognized as dis-
tinct, separate, subdivisions, one having no relation to the other,”
held, that, for the purpose of reversing the order of confirmation,
this language would not be construed as stating that the lots
were in fact distinct, separate, subdivisions.

2.

: PUBLICATION OF NOTICE: BURDEN OF PROOF. Where
the return of a judicial sale by a sheriff recited that publication
had been made in a newspaper printed and in general circulation

27
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in the proper county, naming it, it devolved upon the party at-
tacking the validity of the sale to show why there was not suf-
ficient compliance with the provisions of section 497, Code of Civil
Procedure, if that is the defect relied upon.

ERROR from the district court of Buffalo county. Tried
below before SINCLAIR, J. Affirmed.

Robert A. Moore, for plaintiff in error.
Warren Pratt and E. C. C'a.llcfin's, contra,

Ryan, C.

This proceeding in error is for the review of the order
of the district court of Buffalo county overruling cer-
tain objections to the confirmation of a sheriff’s sale upon
the foreclosure of a mortgage.

The first objection urged was that one of the apprais-
ers was deputy sheriff of the aforesaid county and there-
fore was disqualified. Whether the effect claimed would
of necessity result from this alleged disqualification we
need not determine, for there was evidence that neither
appraiser was a deputy sheriff, and a ruling of the dis-
trict court on a disputed fact made on conflicting evi-
dence will not be disturbed in this court.

It was next objected that there was no showing that
the newspaper in which publication of the notice of sale
was made had a bone fide circulation of 200 copies weekly
and had been published for fifty-two successive weeks
prior to such publication. The return of the sheriff
showed that the newspaper was one printed and in gen-
eral circulation in Buffalo county, and this is in strict
compliance with section 497, Code of Civil Procedure.
The sheriff was not required to state the facts upon
which his return as to the status of the newspaper in
question was founded.

It was next objected that no application for a state-
ment of liens was addressed to the city or town treasurer
of the city of Kearney. It has been held by this court
that the certificate of liens may be entirely waived by
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the plaintiff, as this certificate is for his sole benefit.
(Craig v. Stevenson, 15 Neb. 362; Smith v. Fozworthy, 39
Neb. 214; American Investment Co. v. McGregor, 48 Neb.
779.) From this proposition it results that the certificate
of any county ofticer as to what liens are disclosed by the
records of his office may be waived by the plaintiff. In
the affidavit of R. A. Moore it was stated: ‘“The property
described as lots 1, 2, and 3, in block 13, in the decree
above, was divided, assessed, and recognized as distinct,
separate, subdivisions, one having no relation to the
other,” and it is insisted that as there was no contradic-
tion of this statement it must be accepted as true, and
therefore that the rule laid down in Runge v. Brown, 29
Neb. 116, that separate tracts or parcels must be ap-
praised separately, must prevail. But it was not stated
that the lots were not contiguous; on the contrary, the
reference was to the property as a whole, and the fair in-
ference from the language used is that said property was
merely subdivided into lots. In view of the fact that
the district court seems to have so construed the affidavit,
we do not feel justified in giving the language of Mr.
Moore a strained or unnatural construction to justify a
reversal. The above review covers all the points argued
and the order of the district court is
AFFIRMED.

OLOF ZETTERLUND ET AL., APPELLEES, V. TEXAS LAND
& CATILE COMPANY ET AL., APPELLANTS.

FiLEp JUNE 9,1898. No. 8172.

Contract: VIoLATION OF PROVISION FORBIDDING AN ASSIGNMEXNT: AcC-
COUNTING: ASSIGNEE. A written contract which, by its terms,
requires certain services to be rendered personally by one of the
parties thereto and forbids a transfer.by said party of his inter-
est and labilities to a third party cannot, in the face of such
inhibitions, be transferred by assignment to a third party so as
to vest in such assignee, solely as such, a right, in equity, to an
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accounting for the value of services rendered by the said as-
signee, though such services are of the same general character
as those required by the terms of the contract assigned.

APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J. Reversed.

Congdon & Parish, Estabrook & Davis, McCabe, Wood,
Newman & Blmer, and W. D. McHugh, for appellants.

Bartlett, Baldrige & De Bord, Chrijtraus & Deneen, George
Swartz, and Kennedy, Gilbert & Anderson, contra.

Ryan, C.

On September 5, 1892, the Texas Land & Cattle Com-
pany, a corporation, as party of the first part, entered
into a written agreement with Victor Rylander and Au-
gust Jernberg, as partners composing the firm of Jern-
berg & Rylander, parties of the second part. By the
terms of the contract the parties of second part under-
took for the first party to sell a large amount of real
property known as the K. O. Ranch, situate in the state
of Texas, on certain fixed terms and for agreed rates of
compensation. In this agreement there was the follow-
ing provision: “It is also understood and agreed that this
contract is not assignable or transferable by the parties
of the second part, and any one accepting such assign-
ment or transfer shall receive no rights or equities under
the contract by reason of such transfer and assignment,
and said party of the first part shall, at its option, be
relieved of its obligations hereinder.” On February 20,
1893, the above named August Jernberg and Victor Ry-
lander, as a partnership firm and as party of the first part,
entered into a written contract with Ernest Bihl, Olof
Zetterlund, Jonas Adling, and Adolph Osterholm, repre-
senting the Southern Land Company, a partnership firm,
as parties of the second part, by the terms of which the
second parties assumed all outstanding obligations to
agents connected with the K. O. Ranch, and all expenses
incurred or to be imcurred in the handling of the K. O.
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Ranch, and agreed to meet all requirements of the con-
tract between the Texas Land & Oattle Company and
Jernberg & Rylander, and, in consideration of the above
assumption of said firm’s liabilities and of the receipt
of one dollar, said firm gave to the parties of the sec-
ond part the exclusive handling and charge of all the
lands in said K. O. Ranch and all said firm’s right,
title, and interest in and to the same. Under this ar-
rangement the Southern Land Company transacted the
business above undertaken by them until June 15, 1893,
when the Texas Land & Cattle Company, as it claimed
pursuant to its right reserved so to do, notified Jern-
berg & Rylander and the individual members of the
Southern Land Company that the contract originally
entered into for the sale of the K. O. Ranch was can-
celed. Until June 10, 1893, or thereabouts, it was not
known to the Texas Land & Cattle Company that there
had been an attempted assignment of .the contract to
which it was a party for the sale of the lands compos-
ing the K. O. Ranch. On December 7, 1894, the individu-
als composing the firm kunown as the Southern Land
(‘fompany began their action in the district court of Doug-
las county to obfain an accounting with the Texas Land
& Cattle Company of {he amounts due said plaintiffs by
reason of their services rendered in the sale of lands com-
posing part of the K. O. Ranch. In this action there
were joined as defendants with the Texas Land & Cattle
Company certain judgment creditors of August Jernberg
and Victor Rylander, in favor of whom there were in
existence orders in garnishment requiring the Texas
T.and & Oattle Company to pay into court certain
amounts due and to become due as comnissions for
the sale of lands of the K. O. Ranch under the terms of
the contract entered into by the Texas Land & Cattle
Company. One Carl E. Elving, by his petition of inter-
vention, alleged similar facts and asked for like relief to
that prayed by the members of the Southern Land Com-
pany. No separate review of this branch of the case
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need therefore be undertaken. The services for which
compensation was sought to be obtained were partly
rendered as agents of Jernberg & Rylander before the
assignment by the firm of its interest in the contract with
the Texas Land & Cattle Company, and partly after-
ward. It is unnecessary to consider those rendered be-
fore said assignment, further than to say that the claim-
ants were employed as agents of Jernberg & Rylander
and as such earned whatever compensation they were
entitled to receive. By the contract for the sale of the
lands constituting the K. O. Ranch, Jernberg & Rylander
agreed to bear all the expenses necessary to make the
required sales, and to that firm alone are these parties
entitled to look, for the assignment did not purport to
assign amounts already earned by Jernberg & Rylander,
and there was no equitable principle by virtue of which
these amounts might be reached. (Union P. R. Co. v.
Douglas County Bank, 42 Neb. 479.)

The district court found specially as follows:

“15. That by the terms of said assignment it is sought
to assign the contract; that in so far as such assignment
attempts thus to assign the contract it is void.

“16. That upon sufficient consideration said assign-
ment transfers to the plaintiffs, as members of the South-
ern Land Company, the moneys arising as commissions
earned by Jernberg & Rylander under their contract
with the Texas Land & Cattle Company, and that in so
far as said assignment seeks to assign said moneys it
should be upheld to the interest of the plaintiff therein.”

On the theory that the prohibited assignment was a
valid transfer of moneys already earned by Jernberg &
Rylander the district court required the Texas Land &
Cattle Company to account to the Southern Land Com-
pany’s individual members for such amounts as had al-
ready, or afterwards should, become due to Jernberg
& Rylander as commissions on deferred payments upon
sales of land already made by that firm, and required
that the amounts of these commissions as they fell due
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should be paid to the members of the said Southern Land
Company. It will prevent misapprehension, though it
may produce some confusion, to note at this point that
not the whole of such amounts of commissions was re-
quired to be paid to plaintiffs and the intervener, for
thirty-two per cent of the interest of the Southern Land
Company was found, on the trial, to be held by Ernest
Bihl in secret trust for Jernberg & Rylander. By this
decree of the district court the orders in garnishment
entered in other independent cases in favor, respectively,
of the Dime Savings Bank of Chicago and of Basil M.
Webster were modified so as to permit of present pay-
ments to said judgment creditors of but the above men-
tioned thirty-two per cent of commissions as they should
be paid in. The other sixty-eight per cent of commis-
sions was appropriated to the payment of plaintiffs, the
members of the Southern Land Company, and to Carl
E. Elving, the intervener, before the judgment creditors
were entitled to anything. This was, in effect, the crea-
tion of an equitable subrogation of said plaintiffs and
said intervener to the rights of Jernberg & Rylander
by virtue of the assignment, by gaid firm of its interest
in the contract, in which there was an inhibition of
such an assignment, coupled with a provision that any
one receiving such forbidden assignment thereby should
obtain no rights or equities thereunder. We are of the
opinion that the district court was right in its fifteenth
finding, that the transfer of the contract was void, for
it was an attempt to substitute for Jernberg & Rylander

other parties in the performance of services which the
parties had a right to stipulate, and in fact did stipulate,
should be performed by gaid Jernberg & Rylander.
While such an assignment might render Jernberg &
Rylandér liable to their assignees it would not affect the
Texas Land & Cattle Company without its assent thereto.
(Burck v. Taylor, 152 U. 8. 634; Delaware County Com-
missioners v. Diebold Safe & Lock Co., 133 U. 8. 473; Ar-
liansas Valley Smelting Co. v. Belden Mining Co., 127 U. 8,
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379; Grigg v. Landis, 19 N. J. Eq. 350 ; Sloan v. Williams,
138 11l. 43; Fartunato v. Patten, 25 N. Y. Supp. 333; City
of Omaha v. Standard Oil Co., 55 Neb. 337.)

It is, however, insisted by appellees that the services
rendered by them were rendered with the knowledge of
the Texas Land & Cattle Company, and notwithstanding
its ignorance of the assignment that company equitably
should be required to account as it was required by the
district court. To this we quote as quite apposite the
language of CoBB, C. J., in Gould v. Kendall, 15 Neb. 549:
“It may be claimed that the defendants having done busi-
ness in the name of the plaintiffs, are estopped to deny
the interest of the plaintiffs in that business, That
would probably be so could the plaintiffs’ case ever reach
the point at which the defendants are required to develop
their defense, but the difficulty is in the inherent weak-
ness of the plaintiffs’ case. They cannot reach the ene-
mies’ works except through the contract, which, by reason
of its illegality, is ‘no thoroughfare’ for them.”

The judgment of the district court is reversed and this
action is dismissed.

REVERSED AND DISMISSED.

NORFOLK BEET-SUGAR COMPANY V. JOHN J. BURNETT.
FrLEDp Juwe 9,1898. No. 8164,

Verdict for Plaintiff in an Action by a Servant Who Was Injured

Through the Master’s Negligence. The evidence in this case

examined, and found sufficient to sustain the verdict returned
and judgment rendered.

ERROR from the district court of Madison county.
Tried below before ROBINSON, J. Affirmed.

Powers & Hays, for plaintiff in error.

Beels & Schoregge, contra,
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Ryan, C.

There was a verdict and judgment in the district court
of Madison county against the Norfolk Beet-Sugar Com--
pany because of injuries alleged to have been sustained
by one of its employés, entirely attributable, as he al-
leged in his petition, to the negligence of said company.
The brief of plaintiff in error is entirely devoted to the
argument that there was no evidence showing how the
accident happened, and consequently there was no proof
of negligence on the part of the company. The evidence
is not as lucid as it might have been, but our understand-
ing of it, briefly stated, is that the defendant in error
was directed to remove some lime from under a mill;
that when he began to make such removal the engine
and machinery were not running, but while he was per-
forming the work assigned him the engine was started,
that a shaft which constituted a part of the machinery
had been in bad condition for two days and was in pro-
cess of repair when the engine was set in motion, and
by reason of the fall of the shaft itself, or of some pulleys
used in connection with the shaft, either in repairing it.
or otherwise, the defendant in error was struck and in- -
stantly rendered unconscious. No one saw what struck
him, but immediately afterwards some of his co-employés
came into the room where he was lying bleeding and
unconscious and found the fallen shaft and pulleys in
such proximity to defendant in error that probably the
shaft or the pulleys had fallen upon him. As to the
history or cauee of the accident the company offered no
evidence whatever. There was nothing to indicate that
the defendant in error was guilty of negligence in any
respect or degree whatever, and from a careful examina-
tion of all the evidence we have reached the conclusion
that the verdict was thereby sustained. The judgment
of the district court is therefore

. AFFIRMED,
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FAIRBANKS, MORSE & COMPANY ET AL., APPELLANTS, V.
J. L. WELSHANS & COMPANY ET AL., APPELLEES.

F.Ep JUNE 9, 1898. No. 8119.

1. Creditors’ Bill: PETITION. The petition set out in the opinion, and
held to be an ordinary creditors’ bill and as such not to state a
cause of action.

: PARTIES: ASSETS OF INSOLVENT PARTNERSHIP: SUR-
VIVING PARTNERS. A non-judgment creditor of an insolvent co-
partnership dissolved by the death of one of the partners, the
surviving member and the estate of the deceased partner being
insolvent, cannot maintain an action, in the nature of a credit-
ors’ bill, to set aside a fraudulent and void disposition made of
the copartnership assets by the surviving partner, unless the
facts averred in the petition show that the creditor has a lien on
such assets, or that they are held in trust for partnership cred-
itors, or that it is impossible to obtain judgment because the par-
ties liable are out of the jurisdiction of the court, and it appears
that there exists mo property within the court’s jurisdiction
which can be reached by attachment, garnishment, or other
legal process.

3. Debtor and Creditor: XQUITABLE ASSIGNMENT. An agreement of a
debtor to pay his creditor’s claim out of the moneys of a partic-
ular fund, but which gives the creditor no present right in or
control over such fund or any part thereof, does not operate as
an equitable assignment of any part of such fund to the creditor.

4. Partnership: Lien oF CREDITORS. The creditors of a copartnership,
merely because they are such, are not given a lien by law upon
its assets whether the firm be solvent or insolvent.

5. : AssETs: TrUsTs. The assets of an insolvent copartnership,
dissolved by the death of one of its members, are not held in
trust by the surviving partner of the firm for the payment of
copartnership debts.

6. : RI¢HTS OF SURVIVING PARTNER. On the dissolution

of a copartnership by the déath of one of its members the right
to the possession and disposition of the copartnership assets vests
in the surviving partner.

AprpEAL from the district court of Douglas county.
Heard below before AMBROSE, J. Reversed.

Virgil O. Strickler, Byron G. Burbank, Kennedy & Learned,
B. N. Robertson, and Isaac W. Hascall, for appellants,
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Congdon & Parish, O’Neill & Gilbert, James W. Carr, L. L
Abbott, Rich & Sears, and A. C. Wakeley, contra.

RAgaAN, C.

Fairbanks, Morse & Co.,an Illinois corporation,brought
this suit in the district court of Douglas county against
J. L. Welshans & Co., a Nebraska copartnership; J. L.
Welshans, the surviving member of said copartnership;
David C. Patterson, administrator of the estate of J. H.
Dwelley, the deceased member of said copartnership;
Anna Dwelley, widow of J. H. Dwelley, deceased; Daniel
Keniston, Josiah Kent, and David C. Patterson, sureties
on certain bonds executed by said copartnership; and
the Crane Company, a creditor of said copartnership.
The N. O. Nelson Manufacturing Company, also a cred-
itor of said copartnership, intervened in the action and
filed an answer in the nature of a cross-petition against
the persons made defendants to Fairbanks, Morse & Co.’s
action. Numerous other parties, being creditors of said

* copartnership, were also brought into the action. Fair-
banks, Morse & Co. will hereinafter be designated as
Morse & Co.; the N. O. Nelson Manufacturing Company
as the manufacturing company; Patterson, Keniston,
and Kent will hereafter be denominated the sureties.

When the case came on for trial in the district court
the sureties and all the creditors of the copartnership
of Welshans & Co., except the manufacturing company,
objected to the introduction of any evidence on the part
of Morse & Co. or the manufacturing company, on the
grounds that neither the petition of the former nor the
cross-petition of the latter stated facts sufficient to con-
stitute a cause of action against the objectors. These
objections were overruled. The court heard the case and
rendered a decree therein, which is now before us on
appeal.

1. In view of the conclusion reached by us we have
thought it best to set out all the material allegations of
the petition of Morse & Co. They are as follows:
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“(3.) That on the said 29th day of May, 1893, J. L.
Welshans and J. H. Dwelley, doing business as J. L.
Welshans & Co., as aforesaid, entered into a written con-
tract with Major C. T Humphrey, quartermaster of the
United States army, to furnish all Iabor and material
necessary to do and perform all of the plumbing, steam
heating, and gas piping in all of the buildings then being
erected by the United States at Fort Crook, Sarpy county,
Nebraska. * # =

“(4.) That to secure the faithful performance of all
of the covenants, requirements, and conditions of said
contract, plans, and specifications the said J. L.
Welshans & Co., as principals, and defendants and
David C. Patterson and Daniel Keniston, as sureties,
did, on the said 29th day of May, 1893, make, execute,
and deliver their certain bond to the United States in the
sum of $11,708. * * =

“(5.) That on the 2d day of August, 1893, the said J. L.
Welshans and J. H. Dwelley, doing business as J. L.
Welshans & Co., entered into a contract for $6,355 with
Major C. F. Humphrey, quartermaster of the United
States army, to furnish certain labor and material in and
about the construction of certain other buildings at Fort
Crook not included in the contract, marked ‘Exhibit Ay
and on said date the said J. L. Welshans and J. H.
Dwelley, as J. H. Welshans & Co., made, executed, and
delivered a bond to the United States to guaranty the
faithful performance of said contract, which said bond
was for the sum of $2,225, signed by defendants Daniel
Keniston and Josiah Kent as sureties; that on Septem-
ber 11, 1893, the said J. L. Welshans and J. H. Dwelley,
as J. L. Welshans & Co., entered into a contract for
$1,331 with the said C. F. Humphrey, quartermaster of
the United States army, as aforesaid, to furnish certain
labor and material in and about the construction of a
storehouse at the quartermaster’s depot at Omaha, Ne-
braska, and that to secure the faithful performance of
said last named contract the said J. I, Welshans * * *
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made, executed, and delivered to the United States a
certain bond for $446, which said bond was signed by
defendants David C. Patterson and Josiah Kent as sure-
ties.

“(6.) That after the execution of said contract between
the United States and Welshans and Dwelley, as J. L.
Welshans & Co., as aforesaid, on the 29th day of May,
1893, and hereto attached as Exhibit A, the said J. L.
Welshans & Co. entered into a contract with the plain-
tiff whereby the plaintiff agreed to furnish to the said
J. L. Welshans & Co., to and for the construction of the
buildings at Fort Crook as aforesaid, mentioned in Ex-
hibit A, four boilers and necessary trimmings, valves,
water columns, gauges, cocks, grates, and all other ap-
purtenances thereto, according to the specifications fur-
nished, for the agreed price of $2,735; that the said
specifications, which were made a part of the contract
between J. I.. Welshans & Co. and the government, pro-
vided that the boilers should be paid for as soon as they
were set in place and accepted, and that the said J. L.
Welshans & Co. then and there agreed to and with the
plaintiff that the said plaintiff should be paid for the
said boilers and other materials so furnished, as afore-
said, out of and have a lien upon the proceeds of said
contract, and that as soon as said boilers had been set
in place and accepted by the United States the plaintift
should receive the money accruing under said contract
therefor; that the plaintiff furnished said boilers and
other materials and delivered the same at IFFort Crook,
Nebraska, on or about the 1st of July, 1894, but that on
or about the 10th day of September, 1894, the said boilers
and other materials so furnished by plaintiff were re-
jected by the United States, as plaintiff was notified,
upon the ground that said boilers and appurtenances
thereto did not come up to the requirements of said speci-
fications.

(7.) That on the 15th day of September, 1894, the said
J. L. Welshans & Co. became insolvent and notified
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Major C. F. Humphrey, quartermaster as aforesaid, that
they would be unable to complete their contracts with
the United States; that on said 15th day of September
the said J. L. Welshans & Co. attempted to assign, and
did assign, in so far as they were able to do, to their said
bondsmen, David C. Patterson, Danijel Keniston, and
Josiah Kent, defendants herein, all of their rights, titles,
and interestsin and to all of their contracts with the
United States, together with all moneys due or to become
due upon said contracts, and gave to their said bonds-
men full right and authority to carry on and complete
said contracts in the place and stead of the said J. L.
Welshans & Co. as fully and completely as the said J. I..
Welshans & Co. could or would have done; that by the
terms of said attempted assignment the said David C.
Patterson, Daniel Keniston, and Josiah Kent were au-
thorized and empowered to collect and receive from the
United States all moneys then due the said J. L. Wels-
hans & Co., together with all sums that were to become
due under their said contracts, and were empowered,
authorized, and directed to proceed with the work under
said contracts and to complete the same in the place
and stead of said J. L. Welshans & Co. ; that the said
defendants David C. Patterson, Daniel Keniston, and
Josiah Kent accepted, affirmed, and ratified said at-
tempted assignment from said J. L. Welshans & Co. to
themselves, together with all the conditions thereof, and
immediately on the said 15th day of September, 1894,
took charge of the work under said contracts for and in
the place of the said J. L. Welshans & Co., and have ever
since said time carried on the work under said contracts,
and are now carrying on the work under said contracts,
in the place and stead of the said J. L. Welshans & Co.
“(8.) That at the time the said David C. Patterson,
Daniel Keniston, and Josiah Kent succeeded to said con-
tracts by the attempted assignment from J. L., Welshans
& Co., as aforesaid, the boilers, together with the other
materials furnished by the plaintiff as aforesaid, to.be
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used in the construction of the steam heating plant in
and about the contract, hereto attached as Exhibit A,
were on the grounds at IFort Crook, but the same had
been rejected by the United States and no part of the
same had either been received or paid for, and were not
at that time inwrought into the building for the reason,
as plaintiff was informed, that they did not comply with
the specifications; that afterward, and for the purpose
of completing the contract, the said defendants David C.
Patterson, Daniel Keniston, and Josiah Kent, bondsmen
and assignees as aforesaid, required plaintiff to make
certain changes in and about said boilers and other ma-
terials, for the purpose of making the same conform to
the specifications; that the boiler fronts furnished by
plaintiff were adjudged not to be of the thickness re-
quired by said specifications, and that the said David
C. Patterson, Daniel Keniston, and Josiah Kent caused
other and different boiler fronts to be provided, and those
furnished by plaintiff were returned to plaintiff and the
difference between the price of those furnished by plain-
tiff and those required by the said bondsmen to be pro-
vided amounting to nearly $200, which said sum was
by the said David C. Patterson, Daniel Keniston, and
Josiah Kent charged back to the plaintiff upon their
contract with the said J. L. Welshans & Co.; that the
said David C. Patterson, Daniel Keniston, and Josiah
Kent rejected and returned to plaintiff certain water col-
umns and other minor materials which the plaintiff had
delivered at Iort Crook under and by virtue of its said
contract with J. L. Welshans & Co., alleging that the
same did not comply with the specification of said con-
tract, and in each instance the said David C. Patterson,
Daniel Keniston, and Josiah Kent charged back upon
their books the price of each of said articles to plaintiff
and deducted the same from the amount of plaintiff’s
contract; that the total amount of said deduction so
made by the said David C. Patterson, Daniel Keniston,
and Josiah Kent, because of such defects as alleged,
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including the difference between the cost of the boiler
fronts, amounted to the sum of $220.78, which said sum
has been by them upon their own books deducted from
the amount of plaintiff’s original contract; that after
the changes had been made in the boilers and appurte-
nances thereto, as aforesaid, and the same had been made
to comply with the requirements of the United States,
the same were duly accepted by the United States, and
the said David C. Patterson, Daniel Keniston, and Josiah
Kent collected and received from the United States full
payment therefor. ,

“(9.) That at the time of the attempted assignment of
said contracts by J. L. Welshans & Co. to David C. Pat-
terson, Daniel Keniston, and Josiah Kent, as aforesaid,
a large sum of money was due and owing from the gov-
ernment to J. L. Welshans & Co. for work and material
already furnished and performed under said contract,
which money has since been collected and received by
the said David C. Patterson, Daniel Keniston, and Jo-
siah Kent, and by them used to pay and discharge their
own personal obligations; that the United States refused
to recognize the attempted assignment of said contracts
by the said J. L. Welshans & Co. to the said David C.
Patterson, Daniel Keniston, and Josiah Kent, bondsmen,
as aforesaid, except in so far as the said assignees were
permitted to complete the work under said contract in
the place and stead of J. L. Welshans & Co.; that the
United States refused to pay any moneys arising upon
said contract directly to the said David C. Patterson,
Daniel Keniston, and Josiah Kent, but after the at-
tempted assignment of said contracts by J. L. Welshans
& Co. to David C. Patterson, Daniel Keniston, and
Josiah Kent the United States has requested that all -
payments of moneys under said contract that have been
so paid by the government should be paid in the presence
of one or more of the bondsmen to J. L. Welshans, who
immediately handed the same over to the bondsmen, so
that since the 15th day of September, 1894, although the
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United States has technically paid all moneys arising
under said contracts to J. L. Welshans & Co., yet in
fact and in reality the same has been paid to David C.
Patterson, Daniel Keniston, and Josiah Kent, and the
said David C. Patterson, Daniel Keniston, and Josiah’
Kent have received all moneys paid by the government
upon said contracts since the 15th day of September,
1894, which said payments amount in the aggregate to
many thousand dollars (as plaintiff is inforimed and be-
lieves to be more than $10,000), all of which has been used
by the said David C. Patterson, Daniel Keniston, and
Josiah Kent in and about their own personal affairs and
to pay their own personal obligations; that of the money
so collected and received as aforesaid by the said David
C. Patterson, Daniel Keniston, and Josiah Kent more
than $3,000 was so paid to and received by them from
the United States for and on account of steam heating
connected with the contract of May 29, 1893, a copy of
which is hereto attached, marked ‘Exhibit A.

“(10.) That there is now due and owing from the
United States under said contracts a large sum of money,
amounting in the aggregate to, as plaintiff is informed
and believes, about the sum of $17,000, representing the
balance due upon said contracts; that all of said sum is
due upon the contract of May 29, 1893, a copy of which
is hereto attached, marked ‘Exhibit A, and that of said
sum about $13,000 is due for and about the completion
of the steam heating plant in which plaintiff’s boilers
and other materials were used; that notwithstanding
the fact that the United States has refused to recognize
said attempted assignment to J. L. Welshans & Co. to

. the said bondsmen, the said J. L. Welshans has, ever
since the 15th day of September, 1894, paid over imme- -
diately upon the receipt thereof to the said bondsmen
all moneys so received by him as aforesaid from the gov-
ernment, and that when he receives the balance, amount-
ing in the aggregate as aforesaid to about $17,000, from
the United States he will, unless he is restrained, pay

28
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the same over to the said David C. Patterson, Danicl
Keniston, and Josiah Kent, and will not pay plaintiff for
said materials, as under said contract he should have
done, out of the moneys already received, as well as out of
those he is about to receive, and that if the said moneys
are so paid into the hands of the said David C. Patterson,
Daniel Keniston, and Josiah Kent, they will use the same
in and about their own personal obligations and will not
pay plaintiff the amount due the plaintiff for the ma-
terials so furnished as aforesaid.

“(11.) That since the 15th day of September, 1894, the
said David C. Patterson, Daniel Keniston, and Josiah
Kent have wasfefully and extravagantly expended a
much greater sum of money in and about the eompletion
of said contracts so attempted to be assigned to them by
the said J. L. Welshans & Co. than was necessary to be
expended, and have wrongfully diverted the money aris-
ing under said contracts and so received by them as
aforesaid, to the injury and damage of the plaintiff.

“(12.) That because of the fact that the government is
a party to the contract, and is the party in whose hands
the money is now held, the plaintift is without any legal
remedy either to prevent the wrongful diversion of said
funds or to compel the application of the same to the pay-
ment of the plaintiff’s claim, as plaintiff is entitled to
have done.

“(13.) That on the 4th day of April, 1894, the said J.
H. Dwelley died and the defendant David C. Patterson
was on the 2d day of June, 1894, duly appointed admin-
istrator of the estate of the said J. H. Dwelley, deceased,
and that the said David C. Patterson is now performing
the duties of such administrator, and that the said J. H.
Dwelley was at the time of his death insolvent.

“(14.) That because of the contract made between J.
L. Welshans & Co. and the plaintiff, that the plaintift
should be paid for the boilers and other materials so
furnished, as aforesaid, by the plaintiff in and about the
construction of the buildings mentioned in contract
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marked Exhibit A, hereto attached, and the provisions
in the specifications of said contract providing that said
boilers should be paid for as soon as the same were set
in place and accepted by the United States, and because
of the insolvency of J. L. Welshans & Co. as aforesaid,
and the assignment to the said David C. Patterson, Daniel
Keniston, and Josiah Kent of said contracts, together
with all'of the rights, titles, and interest of the said J. L.
Welshans & Co. therein, including all sums of money
then due and owing thereunder, and the subsequent deal-
ings of the said parties, the said J. L. Welshans & Co.,
David C. Patterson, Daniel Keniston, and Josiah Kent
became and are trustees of all funds which have come
into their hands from the United States. Under said
contracts all such funds have so come into the hands of
each and all of them, or will come into the hands of each
and all of them, in trust for this plaintiff, to the extent
of plaintiff’s claim for materials so furnished as afore-
said and by the said parties used and inwrought into the
said buildings, amounting, as aforesaid, to the sum of
$2,514.12, which sum is now due and owing to the plain-
tiff, together with interest thereon at seven per cent per
annum from the time that the said materials were ac-
cepted by the government.

“15) * * * That long after the decease of the said
J. H. Dwelley, partner of the said J. L. Welshans and a
member of the partnership of J.-L. Welshans & Co., the
said J. L. Welshans pretended to give an order upon
Major Humphrey, quartermaster aforesaid, in favor of
Srane Company, a corporation having a place of busi-
ness in Omaha, Nebraska; said order being for the sum
of $7,400 of the money due or to become due from the
said government under said contract of May 29, 1893;
* # * that after the decease of the said J. H. Dwelley
the said J. L. Welshans attempted to, and did, make to
one Mrs.. Anna Dwelley an order upon the said Major
Humphrey, quartermaster, for the sum of $1,500, which
said order was made by the said J. L. Welshans, attempt-
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-ing and pretending to act as J. L. Welshans & Co.; that
the said J. L. Welshans acted and pretended to act in
making said order in favor of the said Crane Company
for and on behalf of the partnership of J. L. Welshans
& Co.; * * * that said partnership of said J. L.
Welshans & Co. was absolutely and finally dissolved by
the death of the said J. H. Dwelley long prior to the
making of either of the above mentioned pretended or-
ders upon said quartermaster, and that the said J. L.
Welshans, at the time said orders were made, if made,
had no authority in law or in equity to make and deliver,
or to cause to be made and delivered, either of the above
mentioned orders; neither had the said bondsmen of the
said J. L. Welshans & Co. any authority in law or in
equity to make any order in favor of either the said
Crane Company or the said Mrs. Anna Dwelley, and that
any attempt to do so was a fraud upon the creditors of
J. L. Welshans & Co. and in direct violation of the rights
of the plaintiff herein, and were made for the purpose of
fraudulently disposing of the assets of the said J. L.
Welshans & Co. and placing them beyond the reach of
the ereditors of the said J. I.. Welshans & Co., and were
made for the purpose of diverting said money from the
payment of the debts of the said J. L. Welshans & Co.,
and for the purpose of paying the individual liability of
the said D. C. Patterson, Daniel Keniston, and Josiah
Kent, and was fraudulent, illegal, and null and void,
and of no force and effect; ®* * ® that neither of said
orders was, at the time of the institution of this suit, or
at the time of the order heretofore made herein directing
said moneys in the hands of the said quartermaster to
be paid to the clerk of this court, accepted, and the said
quartermaster in paying said $7,400 to Crane Company
and $1,500, with interest thereon, amounting, as plain-
tiff is informed, to $1,650, to the said Mrs. Anna Dwelley
acted fraudulently and illegally and for the fraudulent
purpose of aiding and abetting the said bondsmen and J.
L. Welshans and the said Crane Company and Mrs. J. H.



VoL. 55] JANUARY TERM, 1898. 373

Fairbanks v. Welshans.

Dwelley in diverting the assets of the partnership of J. L.
Welshans & Co. from the creditors of said copartnershp
and applying the same upon the individual liabilities and
indebtedness of the said D. C. Patterson, Daniel Keniston,
and Josiah Kent; * * * that on or about the 15th
day of September, 1894, the said J. L. Welshans, pretend-
ing to act for and on behalf of the said J. I.. Welshans
& Co., although the said J. H. Dwelley had long since de-
ceased—the said firm of J. 1. Welshans & Co. having
thereby dissolved—attempted and endeavored to divert
the assets of the firm of J. I.. Welshans & Co. from the
legitimate purpose of being applied to the payment of the
debts of said partnership; and the said J. 1. Welshans
was in such purpose assisted, aided, and abetted by the
said defendants D. C. Patterson, Daniel Keniston, and
Josiah Kent, bondsmen of the said J. L. Welshans & Co.;
that at said time the said D. C. Patterson was the admin-
istrator of the estate of the deceased pariner, J. H.
Dwelley, and had qualified and was acting in such ca-
pacity as administrator of said estate; that acting in said
capacity he had no authority whatsoever to receive, by
any act of the said J. L. Welshans, or by his own act,
any benefit or property of or from the estate of the said
J. H. Dwelley of which he, the said Patterson, was ad-
ministrator; that the said Patterson had no right, either
in law or in equity, to have or receive anything of benefit
of or from the said estate except through the due course
of the administration of the estate of the said J. H.
Dwelley in and through the county court of Dougias
county, Nebraska; that neither the said J. L. Welshans
nor the said D. C. Patterson ever had or took any pro-
ceedings whatsoever in said estate to have ascertained
or determined the interest of the said J. H. Dwelley in
or to the partnership of J. L. Welshans & Co.; and, in
direct violation of the laws of this state governing the
administration of the estates of deceased persons in part-
nerships, attempted to sell and dispose of said assets
without authority from the county court of Douglas
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county, Nebraska, or otherwise; that the said estate of
the said J. H. Dwelley has been manipulated by the said
D. C. Patterson for the sole and only purpose of prefer-
‘ ring to himself the entire payment of all liability of the
said Dwelley as a member of the partnership of J. L.
‘Welshans & Co., in violation of the law and for the pur-
pose of cheating and defrauding other creditors of the
said Dwelley; ®* * * that the said J. L. Welshans
not only made an assignment pretending to act for and
on behalf of the said dissolved partnership of the said J.
L. Welshans & Co., but attempted to make and deliver
to the I'irst National Bank of Omaha, Nebraska, Nelson
Manufacturing Company, Omaha Shot & Lead Works,
T. Lyle Dickey Company, and others, assignments of all
of the property which had since been the property of
the dissolved partnership of the said J. L. Welshans
& Co., and that each and all of the said assignments
were absolutely null and void and without forece and
effect; that the sale of said assets and the making
of said pretended assignments had never been author-
ized by the county court of Douglas county, Nebraska,
or by any other court whatsoever, and that such pre-
tended assignments were made by the said J. L. Wels-
hans without authority and for the fraudulent and col-
lusive purpose of cheating and defrauding the plaintiff
herein and the creditors of the said firm of J. L. Welshans
& Co., and for the purpose of giving to the said bonds-
men herein and the said Ifirst National Bank, Omaha
Shot & Lead Works, T. Lyle Dickey, Nelson Manufactur-
ing Company, and others, an unlawful, illegal, and in-
equitable preference over this plaintiff; * * * that
the said J. L. Welshans, pretending to act for and on
behalf of the said J. L. Welshans & Co., then long since
dissolved by the death of the said J. H. Dwelley, at-
tempted and pretended to give chattel mortgages upon
the property which had once been the assets of the said
firm of J. I, Welshans & Co., to each and all of the bonds-
men and parties hereinbefore mentioned, and falsely,
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fraudulently, and collusively attempted thereby to create
a preference in favor of the parties above mentioned,
over and above the plaintiff herein, which said attempted
preference was unlawful, illegal, and inequitable; * * *
that the execution and delivery of the said assignments,
and each of them, and of said chattel mortgages, and
each of them, was in violation of the laws of this state,
and therefore null and void and not binding upon this
plaintiff; * * ¥ that the said Daniel Keniston and
Josiah Kent, as well as the said D. C. Patterson, as
sureties upon the said bond of the said J. L. Welshans
& Co. to the government, had no authority or right to
have and receive from the said J. L. Welshans any of
the assets or property of the said dissolved firm of J. L.
Welshans & Co., and they could not, by any such act of
the said J. L. Welshans, pretending to act for said dis-
solved partnership, nor by any act of the said D. C.
Patterson, who was then in fact the administrator of the
estate of the said J. H. Dwelley, deceased, have or re-
ceive any preference in any manner whatsoever over and
above the other creditors of the said J. L. Welshans &
Co. or of the said J. H. Dwelley, deceased member of
the said partmership; * * ¥ that neither the said
Patterson, Keniston, and Kent could have or receive any
preference over the other creditors of the said dissolved
firm of J. L. Welshans & Co. and over the creditors of
the estate of the said J. H. Dwelley, deceased, by reason
of any assignment given to the said D. C. Patterson,
Josiah Kent, and Daniel Keniston to secure their lia-
pilities as guarantors to Crane Clompany, for materials
furnished by Crane Company to the said J. L. Welshans
& Co., J. L. Welshans, or to said bondsmen; and that
the said Crane Company and the said Mrs. Dywelley
could not thereby obtain any preference over the said
creditors of the said dissolved partnership of said JJ. L.
Welshans & Co., or the creditors of the estate of the said
deceased Dwelley, to have and recejve of and from the
gaid quartermaster, as hereinbefore stated, the sum of
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$7,400, and the $1,500 with interest, received respectively
by the said Crane Company and the said Mrs. Dwelley;
that the said estate of the said Dwelley is wholly and
absolutely insolvent, and the said J. L. Welshans is per-
sonally, wholly, and absoiuiely insolvent, and the said
dissolved partnership of J. L. Welshans & Co. is likewise
wholly and absolutely insolvent, and the said Dwelley
estate and the said Welshans and the said dissolved
partnership of the said J. I.. Welshans & Co. each were
wholly and absolutely insolvent at the time said assign-
ments and mortgages hereinbefore mentioned were made
and at the time when said pretended orders in favor of
the said Mrs. Dwelley and Crane Company were at-
tempted to be made by the said J. .. Welshans & Co.;
* * * that the said J. L. Welshans, pretending to
act for and on behalf of the dissolved partnership of J. L.
Welshans & Co., and the said bondsmen, Patterson,
Keniston, and Kent, have received and appropriated to
their own use and benefit large parts of and portions
of the assets of the said dissolved firm of J. L. Welshans
& Co., and they have thereby unlawfully, illegally, and
fraudulently and collusively obtained to themselves a
preference over and above the other creditors, and par-
ticularly plaintiff, of the said dissolved firm of J. L.
Welshans & Co., J. L. Welshans, and the estate of J. H.
Dwelley, deceased; * * # that the said J. L. Wels-
hans, D. C. Patterson, Daniel Keniston, and Josiah Kent
have received from the United States government about
$10,000 since the decease of said Dwelley out of the
contracts with the said government which were part-
nership property of the firm of J. L. Welshans & Co.,
and the said Welshans, Patterson, Keniston, and Kent
have likewise received out of the chattel property of
the said dissolved firm of J. L. Welshans & Co. large
sums of money, the exact amount of which is unknown
to plaintiff herein, and appropriated said $10,000, orp
more, and said moneys and personal property, falsely,
fraudulently, and collusively, to their own individual
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use and benefit, and for the unlawful and illegal purpose
of hindering and delaying plaintiff herein and the cred-
itors of the said firm of J. L. Welshans & Co., dissolved,
J. L. Welshans, and the estate of the said J. H. Dwelley,
deceased, and obtained an illegal, frandulent, and unlaw-
ful preference unto themselves. * * *

“Wherefore the plaintiff prays that it may have a judg-
ment against the defendants, and each of them, for the
sum of $2,514.12, with interest thereon at seven per cent
per annum from the time that said boilers and appur-
tenances were accepted by the govermment; * * *
that the said Crane Company be forthwith required to
pay to the clerk of this court the sum of $7,400, and the
said Anna Dwelley be required to pay to the clerk of
this court the sum of $1,500, with interest thereon, being
the exact sum received by her from the said quarter-
master hereinbefore mentioned, amounting to $1,650;
that the said Patterson, Keniston, and Kent account to
this court for each and all of the moneys and property
that have been received by them which had formerly
belonged to the dissolved firm of J. L. Welshans & Co,,
and that it be further ordered, adjudged, and decreed
that the plaintiff hevein, by its contract with the said
J. L. Welshans & Co., hereinbefore set forth, and by vir-
tue of said contract, have an assignment of so much of
said funds becoming due under said contract of May 29,
1893, as may be sufficient to pay plaintiff’s claim in full,
and for such other and further relief as may be just and
equitable; and also that the defendants J. L. Welshans
and J. L. Welshans & Co. be restrained from paying any
part or portion of the money in the hands of said quarter-
master, to-wit, Major Humphrey, to the said D. C. Pat-
terson, Daniel Keniston, Josiah Kent, or either of them,
or to any other person or persons whomsoever, and that
said J. L. Welshans and J. L. Welshans & Co. be re-
strained and enjoined from giving any orders or assign-
ments of any of said moneys in the hands of said quarter-
master due or to become due under said contract dated
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May 29, 1893, and that the defendants Patterson, Ken-
iston, and Kent be restrained and enjoined from re-
ceiving or taking any money from the said quarter-
master, and that the said Patterson, Keniston, and Kent
be restrained and enjoined from in any way permitting
or causing said moneys to be paid out by the said quarter-
master to any person or persons whomsoever, except to
said J. L. Welshans, to be paid to the clerk of this court
under a prior order of the court; and that the said Pat-
terson, Keniston, and Kent be restrained and enjoined
from giving any orders upon said fund, or in any other
manner appropriating or attempting to appropriate said
funds for any purpose; and that the said J. L. Welshans,
J. L. Welshans & Co., D. C. Patterson, Daniel Keniston,
and Josiah Kent be each restrained and enjoined from
-in any manner disposing of or appropriating the assets,
or any of the assets, of the said dissolved firm of J. I..
Welshans & Co. to their individual use and benefit or
to the use and benefit of any other person whomsoever
except plaintiff herein.”

2. An analysis of this petition shows that its averments
disclose that Welshans & Co. are indebted to Morse &
Co. on open account for the boilers furnished by them
to the copartnership and used in the construction of the
improvements under their contracts with the United
States. In this respect the petition states a legal cause
of action against the copartnership and the surviving
member thereof.

3. As to the other defendants to the suit, except the
manufacturing company, the petition, in effect, charges
that the sureties and other defendants, with the conniv-
ance of the surviving member thereof, have converted,
and will, if not restrained by injunction, convert, to their
own use all the assets of the copartnership, leaving the
claim of Morse & Co. unpaid. Tt is not shown by any-
averment of fact in this petition that what has been
done or threatened to be done amounts to a fraud in
fact, Lxcept the sureties, it is not shown that these
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defendants are not creditors of the copartnership; and
the averments of the petition, when fairly construed,
disclose that the object and purpose for which this co-
partnership property was pledged, assigned, and trans-
ferred to the sureties were to enable them to carry out
and complete the contracts of the copartnership, the
performance of which they had guarantied. If the peti-
tion states the facts, and all the facts of the transaction
as they actually exist, then the facts stated, if proved,
would not convict the parties made defendants with hav-
ing transferred or received the copartnership assets with
a fraudulent purpose.

4. The petition is framed upon the theory that all the
assignments, pledges, and conveyances made of the co-
partnership assets by the surviving partuner of the co-
partnership were absolutely void; and the object of the
petition is to obtain a decree setting aside as frandulent
and void the assignments, pledges, and conveyances
made of the copartnership property by the surviving
partner thereof and to marshal the copartnership as-
sets. Assuming, for the purposes of this case, that the
disposition made of the assets of the copartnership by
the surviving partner thereof was void for want of au-
thority on his part, and that the several assignments,
pledges, and conveyances made of the copartnership as-
sets were made and accepted with the fraudulent pur-
pose of hindering, delaying, and defrauding the creditors
of said copartnership, we do not see that Morse & Co. are
in any position to complain. They are common creditors
of this copartnership. It has not been judicially deter-
mined that this copartnership is indebted to them and,
for aught the court can know, it may finally turn out
that the copartnership is not indebted to Morse & Co.;
and if Morse & Co. are not creditors of this copartner-
ship, then it is no concern of theirs what disposition has
been made of its assets. The facts averred in this peti-
tion make it an ordinary creditors’ bill, as that term
is generally understood, as against all the parties made
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defendants to this action except Welshans & Co., and
the question is, does this petition of Morse & Co. state
a cause of action against the parties made defendants to
the action, except Welshans & Co., since it shows upon
its face that the claim of Morse & Co. has never been
reduced to judgment?

“No question rising in suits brought by creditors is bet-
ter settled than that, before a creditor will be permitted
to go into equity to set aside a fraudulent conveyance,
he must first have recovered judgment at law.” (See the
rule stated and the authorities collated in 5 Ency. PL
& Pr., p. 468)

“Creditors at large of a partnership have no lien upon
the assets of the firm, and stand in no better position
because their debtor is a partnership, and must, in gen-
eral, recover a judgment before they can resort to equity,
either to marshal the partnership assets and compel their
application to the payment of partnership debts, or o
reach property of the partnership which has been fraudu-
lently conveyed.” (See the rule stated and the authori-
ties collated in 5 Ency. I'L. & Pr,, p. 482)

In Case v. Beauwregard, 99 U. S. 119, the copartnership
and the members thereof were insolvent. One member
of the firm in payment of his individual debt transferred
his interest in the copartnership property to A. A took
possession of the property and sold it to B, the other
member of the copartnership uniting in the conveyance,
G, a creditor without judgment, of the copartnership,
then brought a suit in equity to subject the property
transferred to B to the payment of his debt, and the
court leld that as the property was not held in trust by
B, and that as the creditor had no specific lien upon it
and no judgment, the action could not be maintained.
(See also Case v. Beauregard, 101 U. 8. 688; Board of
Public Works r. Columbia College, 84 U. 8. 521 5 Taylor .
Bowker, 111 U. 8. 110; Goembel v. Arnett, 100 T11. 34; Gore
v. Kramer, 117 111 176, 7 N. E. Rep. 504.)

In Crippen v, Hudson, 13 N, Y, 161, it was ruled that
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the provisions of the Code of Civil Procedure, which per-
mit a plaintiff to unite in his petition both legal and
equitable causes of action, do not modify the rule which
requires a creditors’ bill to affirmatively disclose that
the plaintiff therein, a creditor of an insolvent copartner-
ship, has exhausted his legal remedies for the collection
of his debt, the petition not disclosing that the creditor
had a legal or an equitable lien upon the copartnership
property.

In 8 Pomeroy, Equity Jurisprudence [2d ed.], sec. 1415,
the rule under consideration is discussed and the au-
thorities supporting the rule-and the exceptions thereto
collated. The author says: “It is a necessary result
from the whole theory of the creditors’ suits that juris-
diction in equity will not be entertained where there is a
remedy at law. The general rule is, therefore, that a
judgment must be obtained, and certain steps taken
towards enforcing or perfecting such judgment, before
a party is entitled to institute a suit of this character.”

In Weil v. Lankins, 3 Neb. 384, Weil brought an action
against Lankins to recover a sum of money and at the
same time caused an attachment to be issued and levied
upon certain real estate as the property of Lankins, the
title being of record in the name of his wife. Subse-
quently, Weil brought an action against Lankins and
his wife, reciting the fact that Lankins was indebted to
him—Weil; that a suit was pending for the recovery of
the debt; the attachment of the real estate as the prop-
erty of Lankins, and alleging that Lankins had conveyed
this real estate to his wife for the purpose of defrauding
his creditors and praying that such conveyance might
be set aside; and this court held that the petition did not
state a cause of action, because it showed upon its face
that Weil had not reduced his claim against Lankins
to judgment, and summed up its conclusion as follows:
“We think it is clear that a creditors’ bill to set aside a
fraudulent conveyance can only be maintained by a judg-
ment creditor.”
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In Weinland v. Cochran, 9 Neb. 480, Weinland alleged
in his petition that in the superior court of Chicago, Cook
county, Illinois, he had recovered a judgment against
Cochran and one Wiswall; that after the action was com-
menced, but before the Jud"ment was rendered, Wiswall,
w1’rhout consideration, and for the purpose of defraudmn
his creditors, conveyed certain real estate in Nemaha
county, Lebraska to one I'ord. The prayer of Wein-
land’s petition was for a judgment on the judgment re-
covered in Illinois, and for a decree setting aside the
conveyance of the land made by Wiswall and subjecting
it to the payment of whatever judgment he might re-
cover; and the court held, in effect, that there were two
causes of action joined in the petition,——one of them a
legal cause of action against the parties liable upon the
Illinois judgment, the other an equitable cause of action
in the nature of a creditors’ bill against those parties
and their alleged fraudulent grantees; and that the pe-
tition, in so far as it attacked the conveyance made of the
land as fraudulent, did not state a cause of action. LAKE,
J., speaking for the court, said: “Under our practice,
subject to certain statutory restrictions, legal and
equitable causes of action may be included in the same
suit; but they must be existing, and not merely pros-
pectwe causes of action. And, furthermore, we see no
propriety in a practice which would put a grantee to the
trouble and expense of a protracted litigation in defense
of his title until after the indebtedness of his grantor
has been judicially established.””

In Crowell v. Horacek, 12 Neb. 622, Crowell filed a peti-
tion against Waclaw Horacek and others, in which he
prayed (1) for a judgment against Horacek for $365; (2)
for an injunction to restrain Mary Horacek from receiv-
ing a county warrant of Stanton county drawn in her
favor for the sum of $88; and (3) to restrain the county
clerk of said county from delivering said warrant to said
Mary Horacek, and that upon final hearing of the case
the said warrant might be declared to be the property
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of Waclaw Horacek and applied to the payment of Crow-
ell’s claim. The court held that the petition stated a
legal cause of action against Waclaw Horacek, but that
it failed to state a cause of action against the other
parties made defendants thereto. MAXWELL, J., ex-
amined the question at some length, collated and re-
viewed the authorities, and summed up the conclusion
of the court as follows: “A mere general creditor, who
has not reduced his claim to judgment, cannot maintain
an action to enjoin a debtor from transferring his prop-
erty;” and stated the principle upon which the decision
rests in the following language: “The reason of the rule
seems to be, that until the creditor has established his
title he has no right to interfere, and it would lead to
an unnecessary, and perhaps a fruitless and oppressive,
interruption of the exercise of the debtor’s rights. Un-
less he has a certain claim upon the property of the
debtor, he has no concern with his frauds.”

In Johnson v. Parrotte, 46 Neb. 51, Johnson sued Par-
rotte at law for damages in the district court of Buffalo
county. The jury returned a verdict in favor of Johnson,
and Parrotte filed a motion for a new trial, which the
district court sustained, but entered no judgment dis-
missing Johnson’s suit. Johnson then prosecuted a pe-
tition in error to the supreme court to reverse the order
of the district court granting Parrotte a new trial. The
supreme court reversed the order of the district court
and, in pursuance of a stipulation of the parties, rendered
a money judgment in favor of Johnson against Parrotte.
This judgment Johnson subsequently made the basis of
a creditors’ bill brought in the district court of Buffalo
county to set aside certain conveyances of real estate
made by Parrotte subsequent to the rendition of the

“verdict, but before the judgment was pronounced by the
supreme court, and it was held that the creditors’ bill
did not state a cause of action, because it showed upon
its face that Johnson had no judgment against Parrotte,
the judgment pronounced by the supreme court being
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void for want of jurisdiction; and in that case it was said
by the court that the foundation of every creditors’ bill
is an unimpeachable judgment, and the plaintiff who
exhibits such bill, as a condition precedent to his right
to relief, is required to plead and prove his ownership
of a valid and unsatisfied judgment.

5. In the states of Maryland, Virginia, West Virginia,
Masachusetts, and Alabama, and perhaps others, statutes
exist authorizing a creditor to maintain a creditors’ bill
without first having reduced his claim to judgment; but
the authorities are practically unanimous in support of
the general rule already stated. It is true that to this
‘general rule there are some exceptions. The docirine
of the supreme court of the United States seems to be
that a creditor without judgment may maintain a cred-
itors’ bill if he has a lien, legal or equitable, upon the
property of his debtor or if the property is held in trust
for him. (Case v. Beaurcgard, 101 U. S. 688.)

6. In the case at bar Morse & Co. do not claim that
they have any legal lien upon the assets of this copart-
nership of Welshans & Co., but they do claim that they
have an equitable lien upon these assets because of the
provisions of the contract under which they sold the
boilers. They base this claim of an equitable lien upon
these assets upon the provisions of the contract in and
by which Welshans & Co. agreed that Morse & Co. should
be paid for the boilers as soon as they were set in place
and accepted by the United States, and paid for out of
the moneys coming to Welshans & Co. from the United °
States on the contract for the improvement in which
said boilers were used. The petition does allege that the
agreement between Morse & Co. and Welshans & Co.
not only provided that Welshans & Co. should be paid
for their boilers out of the money coming on the con-
tract with the United States, but that they should have
a lien upon the proceeds of that contract. But it is
obvious that this is the pleader’s legal conclusion of the
effect of and not the actual contract between the par-
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ties. But an agreement of a debtor to pay his creditor’s
claim out of the moneys received from a particular fund,
but which gives the creditor no present right in ov
control over the fund, save through the debtor, and
looks to the future acts of the debtor to render the fund
available, does not operate as an equitable assignment
of the fund to. the creditor. (Christmas v. Griswold, 8
O. St. B58; Ford v. Garner, 15 Ind. 298; Pecarce v. Rob-
erts, 27 Mo. 179; German Nat. Bank of Hastings v. Flirst
Nat. Bank of Hastings, 55 Neb. 86.)

In Christmas v. Russell, 81 U. S. 69, the rule is stated
in this language: “A mere promise, though of the clear-
est and most solemn kind, to pay a debt out of a par-
ticular fund, is not an assignment of the fund even in
equity. To make an equitable assignment there should
be such an actual or constructive appropriation of the
subject-matter as to confer a complete and present right
on the party meant to be provided for, even where the
circumstances do not admit of its immediate exercise.
If the holder of the fund retain control over it, as, c¢z. gr.,
power on his own account to collect it or to revoke the
disposition promised, this is fatal to the thing as an
equitable assignment.” The averments of Morse & Co.’s
petition fall far short of bringing them within the doc-
trine of an equitable assignment. No part of the
moneys due from the United States was set aside for
the payment of Morse & Co.’s claim. Notwithstanding
the promise made by Welshans & Co. to pay Morse &
Co.’s claim out of the moneys which might be paid
them by the United States as soon as the boilers were
accepted and put in place, Welshans & Co. at no time
parted with their control and right of disposition of
the money coming from the United States; nor did they,
by an order or otherwise, invest Morse & Co. with the
authority to receive or collect these moneys or any part
of them.

7. A second theory upon which this petition is framed
is that the assets of this partnership were held in trust

29
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for all the creditors by the surviving partner and that
therefore his transferees hold them in trust. But the
creditors of a copartnership, merely because they are
creditors, are not given a lien by law upon its assets
whether the firm be solvent or insolvent; and the assets
of an insolvent copartnership are not held in trust by the
surviving partner of the firm for the payment of copart-
nership debts. (Richards v. Leveille, 44 Neb. 38 5 ditna
Ins. Co. v. Bank of Wilcoz, 48 Neb. 544.) On the dissolu-
tion of this copartnership by the death of Dwelley, the
right to the possession and disposition of the copartner-
ship assets vested in the surviving partner. (Lindner v.
Adams County Bank, 49 Neb. 785.) And he no more held
those partnership assets in trust for the benefit of the
creditors of the partnership than did the partnership
itself. It is to be remembered that this is not an action
to wind up the copartnership affairs of Welshans & Co.
and to marshal and distribute their assets. If, there-
fore, the petition of Morse & Co. shows that the copart-
nership of Welshans & Co. and the members thereof are
insolvent; that the entire assets of said copartnership
have been, with the consent and connivance of the sur-
viving member, transferred and accepted for the purpose
of defrauding the copartnership creditors, still the peti-
tion states no cause of action against the parties to such
transfer, because it shows upon its face that Morse & Co.
have not reduced their claim against the copartnership
to judgment, the petition disclosing that they have
neither a legal nor an equitable lien upon the copartner-
ship assets and that they are not trust funds for the
payment of partnership debts. If the petition showed
that this copartnership, or the surviving member of it,
was not within the jurisdiction of the court and there-
fore it was impossible for Morse & Co. to obtain a judg-
ment against it or the surviving member of it, and fur-
ther disclosed that such parties had no property within
the jurisdiction of the court which Morse & Co. could
reach by attachment, garnishment, or other legal process,
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then, perhaps, the petition would state a cause of action,
because, though it would show that Morse & Co. had no
judgment, it would show it impossible to obtain one, and
that they were without any remedy at law whatsoever
for the collection of their claim. But to enable Morse &
Co. to maintain this creditors’ bill the petition must aver
that their claim against Welshans & Co. has been re-
duced to judgment and is unsatisfied, or it must show
that the obtaining of a judgment is impossible because
the parties liable upon the claim are not within the juris-
diction of the court, and that the copartnership has no
property which can be reached by garnishment, attach-
ment, or other legal process. What has been said in
reference to the petition of Morse & Co. applies to the
cross-petition of the manufacturing company.

On the final hearing of this case the district court made
an order dismissing Mrs. Dwelley, the deceased partner's
widow, out of the case. This order of the district eourt
is affirmed. The court also made an order, on the final
hearing, dissolving a temporary injunction which it had
issued at or after the commencement of the action. This
order is affirmed. Every other order made by the dis-
trict court in this proceeding is reversed, vacated, and
annulled and the cause is remanded to the district court,
not for a new trial, but with instructions, (1) by proper
orders, to cause the clerk of the court to repay to the
parties who paid it in all money in his custody paid to
him by parties to this suit in pursuance of the orders of

“the district court made herein; (2) to dismiss the cross-
petition of the manufacturing company; (3) to dismiss
the action of Morse & Co. against all parties made de-
fendants thereto, except the copartnership of Welshans
& Co. and J. L. Welshans, the surviving member thereof,
the parties so dismissed out of the case to recover their
costs; (4) to permit the action of Morse & Co. to stand
and proceed as one at law, if desired, to judgment against
Welshans & Co. and J. L. Welshans on the claim which
Morse & Co. assert against the copartnership; (5) to tax
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all the costs of this proceeding to Morse & Co. and the
Nelson Manufacturing Company.

REVERSKED AND REMANDED.

EMANUEL RosSENFIRLD Vv. BEE PUBLISHING COMPANY
ET AL.

FrLep JUuNE 9, 1898. No. S156.

1. General Verdict: IssuEs. Where no special findings are made, a
general verdict in favor of a party includes a finding in his favor
on every material issue made by the pleadings.

2. Conversion: VERDICT FOR DEFENDANTS. Evidence examined, and
held to sustain the finding of the jury.

ERROR from the district court of Douglas county.
Tried below before BLAIR, J. Affirmed.

Bartlett, Baldrige & De Bord, for plaintiff in errvor.
E. W. Simeral and William Simeral, contra.

Ragan, C.

Zunder Bros. were indebted to Emanuel Rosenfield,
and to secure the payment of such debt executed to him
a mortcraoe upon some shoes, being a part of a boot and
shoe stock owned by them. Aunder Bros. were also in-
debted to the Bee Publishing Company, and it brought
suit for the collection of its debt and caused an attacl-
ment to be issued, under which certain property of Zun-
der Bros. was seized. Emanuel Rosenfield then sued the
Bee Publishing Company, and the constable who served

said writ of attachment, for conv ersion, claiming that
the property seized under said writ was embraced in his
mortgage. The trial resulted in the jury finding a ver-
dict for the defendants, upon which a Judgment was
entered dismissing Rosenﬁeld’s suit, and for a review of
this judgment he has filed liere a petition in error.
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1. One of the principal points litigated upon the trial
was whether Rosenfield’s mortgage covered the property
seized on the attachment writ and converted to its
own use by the Bee Publishing Company. Rosenfield
claimed that this property was embraced in his mort-
gage, and the evidence introduced on his behalf tended
very strongly to establish that contention. On the -other
hand, the Bec Publishing Company claimed that the
property which it seized under the writ of attachment
was not the property embraced in Rosenfield’s mortgage,
and the evidence on its behalf, including that of the
officer who served the writ of attachment and the parties
who appraised the property taken on that writ, tended to
support its conclusion. The jury made no special find-
ings, but returned a general verdict in favor of the de-
fendants below, and we must hold that this general ver-
dict includes a finding that Rosenfield’s mortgage did not
cover any of the property seized on the writ of attach-
ment and converted to its own use by the Bee Publishing
Company.

2. There are some other assignments of error argued,
which we have carefully examined, but we find no error
in the record which calls for a reversal of the judgment,
and it is accordingly

AFFIRMED.

PATRICK BOICE V. JACOB PALMER.
Firep JUNE 9, 1898, No. 8153.

1. Evidence: OFFER TO COMPROMISE. In a suit for damages for indue-
ing the purchase of property by false representations an offer of
plaintiff to compromise his differences with the defendant be-
fore suit brought is incompetent evidence.

9. Instructions: Issums. A party to an action is entitled to have the
jury instructed with reference to his theory of the case, when
the pleadings present the theory as an issue and it is supported
by competent evidence.

3. Witnesses: INTEREsT 1¥ Sutr. The law does not raise against a
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witness the presumption of dishonesty because of his interest
in the result of the suit in which he testifies.

: INSTRUCTIONS. Where a defendant to a suit testifies
on the trial in his own behalf, it is error for the court to charge
the jury that, “as a general rule, a witness who is interested in
the result of a suit will not be as honest, candid, and fair in his
testimony as one who is not so interested.”

ERROR from the district court of Sarpy county. Tried
below before BLAIR, J. Reversed.

T.J. Mahoney and C. J. Smyth, for plaintiff in error,

James Hassett, contra.

RaGaN, C.

On TFebruary 21, 1894, Patrick Boice caused to be sold
at public sale at his farm in Sarpy county certain of his
property and stock, among the latter a jack. The jack
wag purchased by Jacob Palmer. In the district court
of that county Palmer subsequently sued Boice, alleging
that before he bid for and purchased said jack Boice
represented to him that the jack was sound, all right,
and a sure foal-getter; that, relying upon these repre-
sentations, he purchased the jack and paid for him the
sum of $445; that the representations made by Boice
were false; that the jack was then and there diseased,
of no value whatever, and soon thereafter died. There
was the usual prayer for damages. Palmer had a verdict
and judgment, and Boice has brought the proceeding
here for review on error.

1. The first assignment of error relates to the action
of the district court in permitting Palmer to testify
concerning an offer of compromise made by him to Boice
with reference to the differences between them growing
out of the purchase of this animal. We cannot state this
contention better than by quoting the record, observing
that the questions were properly objected to at the time
by Boice and his objections overruled, and that a motion
by him to strike out the testimony given by Palmer was
also overruled.
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Q. After the veterinary came there I will ask you if
vou had any conversation with Mr. Boice in reference
to it?

A. After the veterinary came there?

Q. Yes, sir.

A. Yes, sir. After the veterinary came there I went
and seen Mr. Boice; I had made up my mind—

Q. Now you may state what that conversation was.

A. I went to Mr. Boice and told him that the jack I
bought was about to die, and I came over to see whether
he wouldn’t do something about that note I had given
him, and T wanted to get the note back. And I told him
I thought it was going to die, and I says, “I come over
to see what you are going to do about the note. I want to
get my note back.” Mr. Boice said that he wouldn’t do
anything. I says, “Mr. Boice, you know very well that
I have had nothing out of the animal.” I says, “I have
never bred a mare to him. I haven’t got a dollar out of
him in any way. He has been so I couldn’t use him, and
you knew he was diseased when you sold him to me.”
He says, “Well, I won’t do anything. When you bought
him I didn’t give any warranty. You took him just as
I did. That is the way you took him. You bought him
at public sale, and what are you going to do about it?”
I says, “I come over here to settle with you,” I says, “and
rather than get into a lawsuit,” I told him, “Mr. Boice,”
I says, “T am a poor man and so are you,” I says, “and
rather than get into a lawsuit with you I would rather
make you a present of $100 and get the note back, and if
the jack lives, which I don’t think he will, you can have
him.” He says, “I won’t do anything of the kind.” I
told him, “Mr. Boice, I will have to take action against
you for to recover the note.” He says, “Go and sue me,
and I will employ the best attorney in the state to de-
fend me,” and that concluded my conversation with him
there. .

We think the admission of this testimony was preju-
dicially erroneous. Palmer did not bring this suit for
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a rescission of the contract of sale. His action was one
for damages and the issues were whether Boice had
warranted this jack, and if so whether the warranty had
failed; and this evidence did not tend to prove or dis-
prove these issues, but it was calculated to prejudice the
jury against Boice by making it appear that he was of a
litigious disposition and unwilling to compromise his
differences with his neighbors, instead of going to law,—
a very potent argument to juries in cases like this.
(Kierstead v. Brown, 23 Neb. 595; Eldridge v. Hargreaves,
30 Neb. 638.)

2. Palmer’s contention upon the trial—and the evi-
dence in his behalf tended very strongly to sustain it—
was that when the jack was led out for sale, and after
several bids had been made upon him, he inquired of the
auctioneer as to the soundness and quality of this ani-
mal for the purposes for which he was kept; that the
auctioneer then turned to Boice, who was standing by,
and repeated Palmer’s question to him, and thereupon
Boice answered: “I will warrant him to be as sound
as a dollar and all right and to be a good foal-getter.”
On the other hand Boice testified positively that at the
time the jack was sold he was not near the auctioneer’s
stand, nor within hearing distance of what was going on;
that the auctioneer did not propound any question to
him concerning the jack; that he made no representa-
tions as to his health or quality to any one, and that he
did not authorize the auctioneer to warrant him in any
respect whatever. In fact, that the auctioneer agked
him no questions concerning the jack. Boice requested
the district court to give to the jury the following in-
struction: “If you should find that any statement or
representations respecting the condition of the jack
were made at or immediately before the sale by the
auctioneer, you should wholly disregard such statements,
unless you find from the evidence that they were author-
ized by the defendant or known to the defendant before
the sale was consummated.” The court refused to give
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this instruction and Boice excepted. In this respect we
think the district court erred. The court had already
instructed the jury that any representation or warranty
made by the auctioneer with the authority of Boice
should be regarded as a representation or warranty made
by Boice himself. This was correct, as Palmer’s con-
tention was that the warranty or representation was
made by the auctioneer by authority of Boice; and
whether the auctioneer made this representation, and if
50, whether he made it by authority of Boice, were issues
in the case, and the court, by the instruction given, cor-
rectly submitted Palmer’s theory of the case to the jury;
but the court refused to submit Boice’s theory of the case
to the jury by denying the instruction under considera-
tion. A party to an action is entitled to have the jury
instructed with reference to his theory of the case when
the pleadings present the theory as an issue and it is
supported by competent evidence. (Billings v. McCoy, 5
Neb. 187; Skinner v. Majors, 19 Neb. 453; Gilbert v. Mer-
riam Saddlery Co., 26 Neb. 194; Hancock v. Stout, 28 Neb.
801; Ilirst Nat. Bank of Madison v. Carsons, 30 Neb. 104.)

3. The district court, in an instruction numbered 14,
among other things charged the jury as follows: “As a
general rule, a witness who is interested in the result
of a suit will not be as honest, candid, and fair in his
testimony as one who is not so interested.” What the
learned district court says may be true, but we are per-
suaded that a court should never give such an instruction
as this. The law does not raise against a witness the
presumption of dishonesty because of his interest in the
result of a suit in which he testifies. True, the jury have
a right to take into consideration the witness’ interest in
the result of the suit on trial in determining what credit
shall be given the witness’ testimony; but the credibility
of witnesses and the weight to be given their testimony
is solely for the jury, and a trial court should not instruct
the jury that the law is that a witness who is interested
in the result of a suit will not be as honest, candid, and
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fair in his testimony as one who is not interested. Van
Sickel v. Bujffalo County, 13 Neb. 103 ; Preuit v. People, 5
Neb. 377; Olive v. State, 11 Neb. 34 5 Howell Lumber Co. ».
Campbell, 38 Neb. 567; Murphy v. Virgin, 47 Neb. 692;
Dizon v. State, 46 Neb. 298; Argabright v. State, 49 Neb.
760.)

For the errors indicated above the judgment of the
district court must be reversed and the cause remanded.

REVERSED AND REMANDED.

CALL PUBLISHING COMPANY V. JuDpsoN H. EDSoN.

FILED JUNE 9, 1898. No. 8178.

Contract for Advertising. The contract between the parties set out
in the opinion and the construction placed thereon by the dis-
trict court approved.

.~ ERROR from the district court of Lancaster county.
Tried below before HALL, J. - Affirmed.

Frederick Shepherd, for plaintiff in error.
§ .

4. G. Greenlee, contra.

RaAcanw, C.

On January 10, 1891, J. H. Edson and the Call Pub-
lishing Company, a newspaper corporation, entered into
a contract in writing, in words and figures following:

“ADVERTISING CONTRACT.

“Publishers Lincoln Daily Call, Lincoln, Neb.: 1 hereby
authorize you to insert my advertisement in the Lincoln
Daily Call, to occupy the space of five thousand (5,000)
lines local reading matter, said advertisement to run
one year, commencing January 10, 1891, for which I
agree to pay the sum due for the lines used on the first
day of each month until the expiration, at the rate of
2% cents per line.” v



Vor. 55] JANUARY TERM, 1898. 395

Call Publishing Co. v. Edson.

Edson furnished the Call advertising matter which
when printed amounted to 891 lines, and for this number
of lines Edson paid for the time they were printed. The
publishing company then brought this suit in the dis-
trict court of Lancaster county against Edson, setting
out the foregoing contract, alleging that it had often
requested Edson to furnish the additional 4,109 lines of
advertising matter under his contract; that they had at
all times been ready and willing to print the same in
accordance with the contract; that he had neglected
and refused to furnish the remaining 4,109 lines of ad-
vertising matter, and it prayed judgment against Edson
for damages in the sum of $102.80, being what the 4,109
lines at 23 cents per line would amount to. The trial
resulted in a judgment dismissing the publishing com-
pany’s action and it brings the same here for review.

The theory of the publishing company is that by the
contract Bdson bound himself to furnish it 5,000 lines
advertising matter for a year for which he agreed to pay
it 21 cents per line monthly; but this is an erroneous
interpretation of the contract. By this contract Kdson
agreed to pay the publishing company 23 cents per line
for each line of printed matter furnished by him and
published by the printing company during the existence
of the contract, not to exceed, however, 5,000 lines; but
he did not agree to furnish as much as 5,000 lines and
only agreed to pay 23 cents per line for the number of
lines published by the publishing company, not exceed-
ing 5,000 lines. The construction of the contract was
‘the only issue in the case. The district court rightly in-
terpreted it, and its judgment is '

AFFIRMED.
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OMAHA LAW LIBRARY ASSOCIATION V. WILLIAM J.
CONNELL.

Firep JUNE 9, 1898. No. 8166.

1. Corporations: ASSESSMENT OF STOCK. An assessment, as that term
is understood in corporation law, is a levy made upon the stock of
the corporation requiring the stockholder to pay in proportion
to the amount of stock owned by him.

: Dues. The charter of the Omaha Law Library As-
sociation e\ammed and held to confer authority on the board
of directors of the corporation to enact a by-law imposing an
annual due on each of its stockholders.

The by-laws of said corporation examined, con-
strued, and held not to attempt an assessment of the stock of
the corporation.

ERrOR from the district court of Douglas county.
Tried below before AMBROSE, J. Reversed.

Charles W. Haller and Brome, Burnett & Jones, for plain-
tiff in error.

William F. Gurley, contra.

RaGAN, C.

The Omaha Law Library Association sued William J.
Connell in the district court of Douglas county to recover
certain dues imposed upon him as a stockholder of said
corporation by the by-laws thereof. To review the judg-
ment of the district court dismissing the association’s
action it has filed a petition in error in this court.

1. The undisputed facts in the case are as follows:
The library association is a corporation created and sub-
sisting under and by virtue of the general incorporation
law of the state. Its capital stock is fixed at $10,000,
divided into shares of $100 each. Connell was a sub-
scriber for one or more shares of this stock, has paid in
full for the stock subscribed, and is a stockholder of the
corporation, and the dues for which th1s suit was brought
are unpaid.
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Article 1 of the articles of incorporation declares: “The
undersigned do hereby associate ourselves together and
declare that we, together with our associates, successors,
and assigns, are and shall be a corporation under and by
virtue of the statutes of the state of Nebraska, by the
name and style of The Omaha Law Library Association.”

Article 2: “The object and purpose of the said corpora-
tion shall be to establish and maintain a law library in
the city of Omaha, in Douglas county, in the state of
Nebraska, for the use of the members of said associa-
tion.”

Article 6 of said corporation provides, among other
things: “The board of directors shall have power to pro-
vide for the forfeiture of the stock of the association for
failure for a period of not less than one year of the owner
of any share or shares to pay the annual dues assessed
thereon.” ‘ '

Article 11: “By-laws may be made by the corporation
not inconsistent with law or with these articles.”

The by-laws, section 24, provide: “To meet the current
expenses of maintaining the library the following dues
shall be paid to the treasurer, or by his direction to the
librarian. Attorneys residing in this county shall pay
annual dues at the rate of $15 per annum in advance.
* % * Attorneys not residing in this county and not
being stockholders may have all the privileges of the

“library on paying in advance $5 for each and every
month.”

Section 26 provides: “No attorney residing in this
county shall be entitled to the use of the library unless
he owns at least one share of its capital stock paid up in
full.” :

In support of the judgment of the district court it is
insisted that the dues sued for herein are assessments
levied or attempted to be levied by the by-laws upon the
capital stock of the corporation; that as Connell has fully
paid for all the stock for which he subscribed; that as the
statute under which the corporation was organized does
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not expressly authorize the assessment of the stock, and
that as the articles of incorporation—the charter of the
corporation—do not expressly authorize the assessment
of the stock of the corporation, therefore the by-law im-
posing the dues is void. The correctness of the conclu-
sion drawn by counsel for Connell, that this by-law is
void, may be conceded if the dues provided for therein
are assessments upon the stock of the corporation within
the meaning of that term as used in corporation law. It
is true that this association is not a club, nor a benevo-
lent association, nor a voluntary unincorporated associa-
tion. It is a corporation, in the broadest sense of that
term, duly organized and existing, with a fully sub-
scribed and paid up capital stock. Therefore, in the
absence of a statute, or some provision in its articles of
incorporation expressly authorizing assessments to be
levied upon the paid-up stock, the directors may have no
authority to enact a bylaw imposing assessments upon
the capital stock. An assessment, as that term is under-
stood in the corporation law, is a levy made upon the
stock of the corporation and requires the stockholder
to pay in proportion to the amount of stock owned by
him. But the by-law under consideration does not at-
tempt to levy an assessement upon the stock of this cor-
poration. It provides simply that every stockholder in
the corporation shall pay to its treasurer an annual due
of $15, and the dues are imposed upon the stockholder—
not upon the stock. The holder of one share of stock
pays the same dues as the holder of any number of shares
of stock; so that the real question is as to the authority
of the board of directors to enact this by-law requiring
each stockholder of the corporation to pay an annual
due. No provision of the statute, under which this cop-
poration was organized, expressly authorizes the enact-
ment of a by-law imposing dues upon the stockholders,
and no clause of the articles of incorporation in express
terms authorizes the enactment of such a by-law. But
we are of opinion that implied authority for the enact-
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ment of such a by-law is found in article 6 of the articles
of association, which in express terms gives the board
of directors authority to provide for the cancellation of
a stockholder’s stock by reason of his failure to pay the
annual dues imposed upon him. IFurthermore, article
11 of the articles of incorporation provides: “By-laws
may be made by the corporation not inconsistent with
law or with these articles.” Now what was the purpose
for which this by-law in controversy was enacted?
While this association is a de¢ jure corporation, still it is
not a corporation for trade or profit. It is not engaged
in any commercial enterprise, but, as its charter declares,
it is organized for the purpose of establishing and main-
taining a law library for the use of its stockholders. It
must have been apparent to the organizers of this corpo-
ration that after it was organized certain current ex-
penses would have to be met. Books would have to be
purchased from time to time to keep up the library. Rent
and taxes would have to be paid. There would be the
expense of light and fuel; a janitor and a librarian to be
provided for; and, with these thoughts in mind, we think
the promoters of this corporation, by its articles of asso-
ciation, authorized its board of directors to enact just
such a by-law as the one in controversy, namely, one to
meet the current expenses of maintaining the library.
The by-law, then, is not inconsistent with the law author-
izing the creation of the corporation, nor is it inconsistent
with the corporation’s charter.

2. Connell also interposed as an answer to this action
that during the time in which the dues sued for herein
accrued he was not engaged in the practice of law and
had no opportunity of enjoying the privileges and the
use of the library. This was no defense. The by-law
imposes tlie annual due upon the stockholder, and so
long as he is a stockholder he is liable for the dues
whether he uses the library or not. Being a stockholder
he has the privileges of the library and with the privi-
leges go the burdens.
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The judgment of the district court is reversed and the
cause remanded.
REVERSED AND REMANDED.

OMAHA LAW LIBRARY ASSOCIATION V. (GEORGE J. HUNT.
FiLep JUXE 9, 1898. No. $167.

Corporations: AssEssMENT oF Stock: DUES. On the authority of
Omaha Law Library Ass'n v. Connell, 55 Neb. 396, the judgment
of the district court rendered in this action is reversed.

ERROR from the district court of Douglas county.
Tried below before AMBROSE, J. Rerersed.

Charles W. Haller and Brome, Burnett & Jones, for plain-
tiff in error.

William F. Gurley, contra.

Racan, C.

The Omaha Law Library Association has filed a peti-
tion in error here to review a judgment of the district
court dismissing a suit brought by it in the district court
of Douglas county against GGeorge J. Hunt. The facts
in the case are identical with those in the case of Omaha
Law Library Ass'n v. Connell, 55 Neb. 396, and upon the
authority of that case the judgment of the district court
is reversed and the cause remanded.

REVERSED AND REMANDED.



