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SUPREME COURT COMMISSIONERS.

(Laws 1893, chapter 16, page. 150.)

SEctroN 1. The supreme court of the state, immedi-
ately upon the taking effect of this act, shall appoint
three persons, no two of whom shall be adherents to the
same political party, and who shall have attained the age
of thirty vears and are citizens of the United States and
of this state, and regularly admitted as attorneys at law
in this state, and in good standing of the bar thereof, as
commissioners of the supreme court.

Sec. 2. It shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of
its duties in the disposition of the numerous cases now
pending in said court, or that shall be brought into said
court during the term of office of such commissioners.

SEC. 3. The said commissioners shall hold office for the
period of three years from and after their appointment,
during which time they shall not engage in the practice
of the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the
same time and in the same manner as salaries of the
judges of the supreme court are paid. Before entering
upon the discharge of their duties they shall each take
the oath provided for in section one (1) of article fourteen
(14) of the constitution of this state. All vacancies in
this commission shall be filled in like manner as the orig-
inal appointment. Provided, That upon the expiration of
the terms of said commissioners as hereinbefore provided,
the said supreme court shall appoint three persons hav-
ing the same qualifications as required of those first ap-
pointed as commissioners of the supreme court for a fur-
ther period of three years from and after the expiration
of the term first herein provided, whose duties and sala-
ries shall be the same as those of the commissioners origi-
nally appointed. (Amended, Laws 1895, chapter 30, page
155.)
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See page xlix for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge or
commissioner writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page lv.
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JOHN R. SMITH v. HAINES MEYERS.
FiLED FEBRUARY 17, 1898. No. 7299.

1. Pleading: MoTIoN TOo STRIKE. When a motion to strike matter
from a pleading cannot properly be sustained as made, it is not
error to overrule it altogether, although a narrower motion might
have been well taken.

2. ANSWER: REPLY. A defendant who by answer
pleaded new matter, which the court refused to strike out as im-
material, cannot be heard to complain that the court erred in
refusing to strike from the reply allegations traversing those of
the answer.

3. : IMMATERIAL Issurs: EVIDENCE. A party who has himself

tendered an immaterial issue, which the court has refused to
eliminate from the pleadings on motion of the other party, cannot
be heard to object to evidence relating to that issue on the ground
that it is immaterial.

53 1)
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4, Criminal Conversation: ActioN: ComProMISE. There exist in
actions for criminal conversation the same rights to compromise
and the same privilege with regard to offers to compromise as in
other actions.

5. Married Women: WiTxEssEs: PeErsury. It is not the law that a
married woman, testifying in the presence of her husband, is not
subject to the penalties of perjury, because conclusively presumed
to act under his compulsion.

6. Criminal Conversation. Swmith v. Meyers, 52 Neb. 70, reaffirmed.
REHBARING of case reported in 52 Neb. 70.  Reaffirmed.
Isham Recris and C. (illespie, for plaintiff in error.
Francis Martin, contra.

IrvixNg, C.

This was an action for criminal conversation, resulting
in the district court in a judgment for the plaintiff, which
was by this court affirmed. (Smith v. Meyers, 52 Neb. 70.)
A rehearing was-granted, and the questions invelved
have been re-examined.

Perhaps the most vigorous attack is made upon the
judgment on the ground that the court erred in over-
ruling defendant’s motion to strike out certain portions
of the reply. This assignment of error was disposed of
in the former opinion very briefly, on the principle that
the defendant, by allegations in his answer, had invited
the pleading in the reply of the matter at which the mo-
tion was aimed. After re-examining the record in the
light of the argument on the rehearing, we are entirely
satisfied with the conclusion expressed in the former
opinion, but deem it best at this time to more particularly
state the manner in which the question is presented.
The answer contained, in its first paragraph, a denial of
all averments in the petition except that of the marriage
relation existing between the plaintiff and the person
with whom the illicit relations were charged to have
been had. In the second paragraph the .defendant
pleaded that the plaintiff was still living with Lis wife,
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and that he had not therefore been deprived of her so-
ciety. In the third paragraph it was alleged that “this
action of plaintiff is a meve scheme of blackmail to extort
money from this defendant upon a false and wicked
charge of violating the bed of plaintiff, and is entirely
destitute of any other wmerit; that said plaintiff has de-
manded money from the defendant as compensation for
such pretended wrong, both before and since the com-
mencement of this action, and has offered to sign a paper,
and have his wife do likewise, stating the facts set forth
in his petition, constituting his pretended cause of action,
were false.” The plaintiff moved to strike out the second
and third paragraphs of the answer, and the court over-
ruled the motion. The plaintiff then replied, admitting
that he was living with his wife, and averring that upon
the discovery that she had been debauched he left her,
but was persuaded to return from consideration of his
children; that the action was not a scheme of black-
mail, but an honest appeal to the courts; that plaintiff
caused certain propositions to be made to the defendant.
looking to a settlement or compromise, and to avoid the
scandal of a public trial; that when plaintiff first learned
of the wrong done him, his wife informed him that the
illicit intercourse had been accomplished by force, and
thereupon plaintiff had consulted the county attorney
and requested him to prosecute the defendant for rape,
but that oftficer advised him that it was not likely that
such a charge could be substantiated by the necessary
evidence; that then plaintiff concluded that if he could
obtain sufficient money to take him and his family away
from the scene of the offense it would be better to do so,
and with that object in view he solicited defendant to
furnish him sufficient money to effect that purpose.
There were other averments of a similar nature. The
motion, to the overrunling of which exception was taken,
asked that all this reply, except the admission that plain-
tiff was living with his wife, be stricken out. It mav be
conceded that the fact that the plaintiff was still living
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with his wife was.properly pleaded in mitigation of dam-
ages, and still further, that the force of this fact was not
met or lessened by pleading any particular motive which
may have induced the plaintiff to return to her, although
the latter contention ill comports with the other, vigor-
ously made by the defendant, that by returning to her
plaintift had condoned the offense, or evidenced his con-
nivance therein, and therefore could not recover. Never-
theless, admitting for this matter all the force that
defendant now claims for it, and conceding that the plead-
ing thereof in the answer was correct, and its confession
and avoidance in the reply was immaterial, the motion
was not only to strike out the matter in reply pleaded in
avoidance of the continued cohabitation, but it was di-
rected to all the new matter, including a specific denial
that the action was merely a scheme of blackmail. On
this point the defendant should have confined himself to
his denial of the seduction, or, at the farthest, to a dis-
tinct plea of connivance of the plaintiff in the commission
of the offense. When he went further than this and
undertook to justify by pleading that the plaintiff had
proceeded from bad motives, the latter had only one of
two courses to pursue—to strike at that portion of the
answer as irrelevant, or to meet the issue tendered. He
did strike at the averment by motion, and the court, by
overruling his motion to strike it out, held that it ten-
dered a material issue. Plaintiff was then compelled to
meet it by reply, or else confess matter which the court
had determined to be material towards constituting a
defense. Tt would be a strange condition of the law
which would deny to a party the right to have an imma-
terial issue eliminated and at the same time forbid his
controverting the facts so remaining in the pleadings
against his protest. To reverse a judgment because a
party had traversed matter which the court, even errone-
ously, had held to be material, would subject him at all
times to the certainty of an adverse judgment if his op-
ponent were only shrewd enough to plead what was im-
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material and to avoid material issues. A portion, at
least, of the matter aimed at by the motion being proper
for the purpose of traversing matter which the defendant
had pleaded and the court adjudged to be material, error
cannot be assigned upon the overruling of the motion.

Closely related to this question is the assignment that
the court erred in pérmitting the county attorney to tes-
tify that the plaintiff and his wife had requested him to
prosecute the defendant for rape. The mere fact was
proved. The details were not offered. The defendant
had pleaded that the plaintiff and wife were living to-
gether, and that plaintiff had asked for money and agreed
to retract his charges on payment of the sum demanded.
Plaintiff had undertaken to meet this by showing that as
his wife first narrated the circumstances to him, the case
was one of rape, a circumstance which would explain the
continued cohabitation, and rebut the inference of con-
nivance for which the defendant contended. In this as-
pect the evidence was properly admitted, provided the
issue was properly permitted, and we have already held
that the defendant after tendering the issue cannot be
heard to say that it was immaterial. So far as the evi-
dence, taken with that tending to show an offer to com-
promise, might tend also to show an attempt to com-
pound a felony, we cannot see how it was prejudicial to
the defendant.

Complaint is made of the giving of certain instructions
asked by the plaintiff to the effect that parties have a
right to compromise their differences, and that if it
should be found that an offer had been made solely for
that purpose it must be disregarded. It may be as con-
tended that the action is an anomaly and a relic of a
primitive civilization. Whether it is better to permit to
men the somewhat doubtful satisfaction afforded by a
public airing of such a grievance and the solace of a
money judgment, or whether, on the other hand, it would
be better to leave the parties to the form of redress whicl
would be resorted to in the absence of an action at law,



6 NEBRASKA REPORTS. [VoL. 54

Smith v. Meyers.

is a question to be addressed solely to the legislative
branch of the government. The law still recognizes such
an action, and-inasmuch as it is recoguized as a civil
remedy, we conceive that there exist the same rights of
compromise as in other cases. On the one side it was
insisted that certain admissions went with the proposal
to accept a sum of money in settlement; on the other it
was insisted that the offer had been made solely with a
view to a compromise. The instructions left to the jury
the consideration of any admissions of fact which were
made, and withdrew only the offer to compromise pro-
vided it should be found that that was the sole object cf
the offer. 1In this the defendant has no ground of com-
plaint.

Two instructions were requested by the defendant to
the effect that the law so far presumes the wife to be
under the control of the husband that, except for honii-
cide and treason, she is conclusively presumed to commit
any crime connnitted in his presence under compulsion
by him, and that therefore she could not be convicted of
perjury because of her testimony in this case, even if, in
the language of the instruction, the action was “a black-
mailing scheme, and set up job on the defendant.” The
language quoted was so undignified, to use no harsher
term, that the court was for that reason quite warranted
in refusing to give it judicial sanction by incorporating
it in its charge. But beyond this, its object was to dis-
credit the wife's testimony by stating that she was not
subject to the penalties of perjury because of the pre-
sumed coercion of the husband. The geuneral rule stated
may have the sanction of age and may have been justified
by the social conditions of primitive times, when we ave
told that the husband might moderately chastise his wife,
the only issue in such case being the size of the stick em-
ployed for such purpose. We do not carve to inquire what
real sanction it finds in adjudicated cases—possibly no
more than is found for the law of chastisement.  Certain
it is that such a presumption runs counter to our broa:d
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laws as to the competency of witnesses, and counter to
the reason of men, in view of the domestic relations as
they now exist, protected by more enlightened custom,
and a kindlier lJaw. A wife is no longer a marionette,
moved at will by the husband, either in fact or in law;
and with the legal recognition of a separate and responsi-
ble existence, she must assume some of the burdens of
life—among others that of testifying to the truth, under.
the customary penalties.

Other questions argued are discussed in the former
opinion. They have been re-examined, but we have seen
no reason to depart from the views therein expressed.

ATFFIRMED.

CHARLES E. STEWARYT V. CLARK E. DEMMING
FiLED FEBRUARY 17, 1898. No. 7782,

1. Evidence: PLeEADINGS. A party’s own pleading in a cause is not
substantive evidence in his own favor of the facts therein alleged.

2. Trespassing Animals: DAxAGEs: INSTRUCTIONS. An instruction
set out in the opinion Reld prejudicially erroneous for ambiguity.

Error from the district court of Gage county. Tried
below before BusH, J. Reversed.

Griggs, Rinaker & Bibb, for plaintiff in errvor.
J. N. Rickards and Rickards & Prout, contra,

IrviNg, C.

Stewart sued Demming for damages alleged to have
been committed by the animals of the latter upon the
cultivated land of the former. In the answer there was
a counter-claim, apparently for grain sold and deliversd
and for work done, but which turned out to be in fact for
damage claimed by the defendant to have been done to
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