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SUPREME COURT COMMISSIONERS.

(Laws 1893, chapter 16, page 150.)

SecTioN 1. The supreme court of the state, immedi-
ately upon the taking effect of this act, shall appoint
three persons, no two of whom shall be adherents to the
same political party, and who shall have attained the age
of thirty years and are citizens of the United States and
of this state, and regularly admitted as attorneys at law
in this state, and in good standing of the bar thereof, as
commissioners of the supreme court.

SEC. 2. It shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of
its duties in the disposition of the numerous cases now
pending in said court, or that shall be brought into said
court during the term of office of such commissioners.

SEC. 3. The said commissioners shall hold office for the
period of three years from and after their appointment,
during which time they shall not engage in the practice
of the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the
same time and in the same manner as salaries of the
judges of the supreme court are paid. Before entering
upon the discharge of their duties they shall each take
the oath provided for in section one (1) of article fourteen
(14) of the constitution of this state. All vacancies in
this commission shall be filled in like manner as the orig-
inal appointment. Provided, That upon the expiration of
the terms of said commissioners as hereinbefore provided,
the said supreme court shall appoint three persons hav-
ing the same qualifications as required of those first ap-
pointed as commissioners of the supreme court for a fur-
ther period of three years from and after the expiration
of the term first herein provided, whose duties and sala-
ries shall be the same as those of the commissioners origi-
nally appointed. (Amended, Laws 1895, chapter 30, page
155.)
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See page xlix for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge or
commissioner writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page lv.
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Review: PROCEEDINGS BEFORE COUNTY BOARD: EVIDENCE. Where error
proceedings present no question, except one of fact, and there ex-
isted no means by which the evidence upon which such question
was determined by an inferior board or tribunal could be preserved
upon the hearing before it, the finding of such board or tribunal
must be affirmed.

Error from the district court of Buffalo county.
Tried below before HoLcOMB, J. Affirmed.
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Norris Brown, contra.
5 €}



2 NEBRASKA REPORTS. [Vor. 53

Keens v. Buffulo County.

RyaAx, C.

This cause was brougnt into this court upon the peti-
tion in error of F. G. Keens for the reversal of a judg-
ment of the district court of Buffalo county affirming the
action of the board of county commissioners of said
county with reference to the assessment of said Keens in
the year 1893. The record of the county board recites
the proceedings with reference to the subject-matter just
indicated, as follows:

“Consideration of the matter of the assessment of I7. Gi.
Keens being in order, his attorney, Mr. Moore, being
present, stated that his client, Mr. Xeens, would come
before the board to be questioned relative to off-set
claimed by him, but that he refused to bring books or
papers or other evidence to substantiate his word in the
matter.

“Moved by Stuckey and seconded by Hoag that this
board refuse to allow the prayer of F. G. Keens in the
matter of his assessment on the ground that there is not
sufficient evidence before them on which to act, and that
this board have requested said Keens to appear with
his books and his witnesses and be examined under oath
as to the nature, extent, and character of said alleged
indebtedness, and he refused to do so. Ayes and nays
being called for resulted as follows: Ayes—Aron, Brady,
Bennett, Collard, Day, Deets, Elliott, Ilerris, I'isher,
Hoag, Ihde, Johnson, Lambert, Lunger, Mohring, Morti-
mer, McNeal, Pickett, Pokorny, Richards, Salisbury, and
Stuckey; total, 23. Nays—Bowie and Millett; total, 2.
Absent—Towers, I'ritz, and Jones. Mr. Moore, as attor-
ney for Mr. Keens, then stated that he should take the
matter of his assessment to the district court on writ of
error.”

From this record it seems that the plaintiff in error
failed before the board of county commissioners because
he adduced no evidence to sustain his claim for the reduc-
tion of his assessment. In the record there are found
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copies of three affidavits certified by the county clerk of
Buffalo county as having been filed and offered as evi-
dence before the board. The proceedings sought to be
reviewed were had July 16, 1893. At that time there
was no provision for the settlement of a bill of exceptions
in matters heard by a board of county commissioners,
and therefore no means existed for preserving the evi-
dence upon which questions of fact, by such board, had
been determined. (Hopkins v. Scott, 38 Neb., 661.) The
district court for this reason could not consider these
affidavits, and, upon the record of the county board, could
not do otherwise than sustain its action. The judgment
of that court is therefore
AFFIRMED.

JOoHN H. WRIGHT v. FRANK MORSE.
FILED DECEMBER 9, 1897. No. 7649.

1. Review: CoNFLICTING EVIDENCE. The verdict of a jury reached on
consideration of merely conflicting evidence will not be disturbed
in the supreme court.

2. Evidence: OFFER TO COMPROMISE. An offer to compromise a matter
in dispute cannot be given in evidence against the party by whom
such offer was made.

3. Execution Sale: PURCHASE FOR DEFENDANT'S BENEFIT: RIGHTS oT
BuveEr. Where a party purchased property at an execution sale
and paid the purchase price therefor, at the request of the execution
defendant to whom such property was subsequently delivered, such
party is entitled to recover the amount of such payment from the
execution defendant, even though the execution sale, in law, was
unauthorized and void.

ERROR from the district court of Boyd county. Tried
below before KINKAID, J. Affirmed.

H. M. Uttley, for plaintiff in error.

John H. Mosier, contra.
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Wright v. Morse.

Ryan, C.

This action was brought in the county court of Boyd
county, wherein the plaintiff Morse recovered judgment,
from which Wright appealed to the district court of said
county, wherein a judgment, similar to that appealed
from, was rendered, upon the verdict of a jury. By his
petition in error Wright seeks the reversal of this judg-
ment.

By his petition in the district court Morse alleged that,
upon the oral request of Wright, Morse had attended a
certain sale of cattle upon an execution against Wright;
had purchased said cattle for the sum of $128, which he
had paid, and that Wright, though he had received the
said cattle from Morse, had refused to reimburse Morse
as said Wright had agreed to when the aforesaid request
to purchase was made. The answer of Wright put in
issue the averments of the petition and contained aver-
ments that the execution sale was a nullity for reasons
which hereafter shall be more fully stated. It admits
of some doubt whether or not Morse, by his own testi-
mony given in chief, sustained all the averments of his
petition, but from a consideration of all the evidence the
jury was justified in finding the verdict which it returned.
Plaintiff in error complains hecause he was not permitted
on cross-examination of Morse to show that Morse had
offered to accept one-half the amount he had paid on his
bid if Wright would pay that sum to him. This was
evidently an offer to compromise and was properly ex-
cluded. It is also urged as error that the trial court
refused to permit Wright to show that the court by
which judgment had been rendered against him for the
satisfaction of which the cattle were sold to Morse had
no legal existence at the time such judgment was ren-
dered. We agree with the district court that, if Morse
bought the cattle upon the procurement of Wright, it
was immaterial whether the sale was authorized by law
or not. Morse, as the jury found upon conflicting evi-
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dence, purchased these cattle at this sale purely to sub-
serve some unexplained purpose of Wright, and Wright
cannot complain that the sale, technically, was without
authority of law. Wright in his testimony admitted
that, even after the sale had been made, he directed
Morse to give his check for the purchase price, but re-
quired that it should be made non-negotiable, due in ten
days, and that, meantime, payment thereof should be
forbidden. From Wright’s own testimony it further ap-
pears that he himself gave notice not to pay the check,
as he claims in pursuance of the advice of one or more
lawyers whom he had consulted. Morse, after this, vol-
untarily paid the amount of his bid to the constable who
had conducted the sale on the execution against Wright,
and we cannot say that Morse was without justification
in doing this, for neither the neighborly sympathy, nor
the contract undertakings, disclosed in the trial of this
case, required of Morse that he should, as a matter of
accommodation, engage in litigation for the benefit of
Wright. We have found no error in the record and the

judgment of the district court is
AFFIRMED.

WiLLIAM J. MAXWELL V. FRANK L. GREGORY.
FLED DECEMBER 9, 1897. No. 7620.

1. Vendor and Vendee: FAILURE TO MAKE TITLE: REPAYMENT OF PUR-
CHASE MONEY. A party who, under the terms of an executory writ-
ten contract, is conditionally entitled to receive a good title to real
property, upon its being made certain that the other party cannot
make such title, may recover such payments as he has meantime
made pursuant to the terms of the contract to which he is a party.

Z. : : : EvipENCE. It is not competent for a defend-

" ant sought to be compelled to make restitution as above indicated,

to show his own solvency, or that he has been empowered by virtue

of negotiations with the holders of the outstanding title to make a

good and sufficient warranty deed, no such ability or readiness
having been averred in his answer.
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Maxwell v. Gregory.

Error from the district court of Douglas county.
Tried below before I'trGUSsON, J. Affirmed.

The facts are stated in the opinion.

B. N. Robertson, for plaintiff in error:

A court of equity will allow a reasonable time to per-
fect a title, and when valid, in the absence of fraud, will
compel the vendee to accept it. (See Frost v. Brunson, 6
Yerg. [Tenn.], 35; Bryant v. McC'ollum, 4 Heisk. [Tenn.],
520; Elliott v. Blair, 5 Cold. [Tenn.], 193.)

Where the vendor is complainant it is not necessary
for him to show that he was able to give a good title at
the time of making the agreement to sell or at the time
of the commencement of the suit. It will be sufficient
if he can give a perfect title at the time of the decree.
(Coffin . Cooper, 14 Ves. [Eng.], 205; Heplwrn v. Auld, 5
Cranch [U. 8.], 262; Brown v. Haff, 5 Paige Ch. [N. Y.],
235; 28 Am. & Eng. Ency. Law, 74; Jenkins v. Fahey, 73
N. Y, 355)

Lake, Hamilton & Maxwell, contra:

Under an agreement by the vendor of lands to execute
a good and sufficient conveyance the purchaser may de-
mand a clear title, as well as that it be assured to him by
proper covenants. (Davis v. Henderson, 17 Wis., 108; Taft
v. Kessel, 16 Wis., 291; Davidson v. Van Pelt, 15 Wis., 375;
Bateman v. Johnson, 10 Wis., 1; Fulkner v. Guild, 10 Wis.,
563.)

A purchaser under an executory contract may recover
the money paid without alleging or proving readiness to
perform on his part, where the vendor is unable to per-
form. (Clurk r. Weis, 87 111, 438; Runkle v. Johnson, 30
111., 328; Miner v. Hilton, 44 N. Y. Supp., 155; Wright «.
Dickinson, 11 Am. St. Rep. [Mich.], 602; Linton v. Allen,
28 N. E. Rep. [Mass.], 780.)

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































